GUARDIAN AD LITEM ATTORNEY PRACTICE MANUAL
APPENDIX

Temporary Restraining Order

NORTH CAROLINA(
IN THE GENERAL COURT OF JUSTICE DISTRICT COURT DIVISON (JUVENILE)

WAKE COUNTY

FILE NOS: 98 J X-XXX

IN THE MATTERS OF:



)


)
 

MINOR CHILDREN,


)
 




)
TEMPORARY RESTRAINING


DOB:






)

      ORDER








)


THIS CAUSE, coming on ex parte by the attorney and Guardian ad Litem for the minor children herein, before the undersigned District Court Judge presiding for the entry of this order on January 7, 1998, pursuant to N.C.G.S. 1A-1, Rule 65 of the North Carolina Rules of Civil Procedure, for a Temporary Restraining Order restraining [Father] and anyone acting in concert with him from contacting or attempting contact the Minor Children or their foster parents, discussing the sex abuse allegations with [Daughter], facilitating contact between Respondent [Mother], [her Boyfriend], or [Maternal Grandfather] with Minor Children, or violating any of the court’s orders, and for cost and reasonable attorney’s fees.  After reviewing the motion, application, affidavit and attachments, and hearing counsel, the Court makes the following

FINDINGS OF FACT:


1.  On January 4, 1998, the Court held a 7 day hearing in this matter and Father appeared before the Court, having come from New York without having seen Minor Children for several years, to request visitation with Minor children and to request that a home study be done on his home so that his home could be considered for their placement.


2.  At the hearing, the Court entered an order allowing Father to have one time overnight unsupervised visitation with the Minor Children on January 4, 1998, conditioned upon his not discussing the allegations in this case with them, specifically not discussing the sex abuse allegations with Daughter, and not allowing the Respondent Mother, her Boyfriend, or Maternal Grandfather to be in their presence or have contact with them.  The Court specifically prohibited any other contact by Father with the children, including not obtaining information about their placements, day care, school, and after school arrangements.  The issue of further contact was to be addressed at the next hearing to be held on January 19, 1998.


3.  The Father was present during the hearing of this matter, acknowledged his

understanding of the Court’s order and his agreement to abide by all of its terms, and entered into a protection plan with Wake County Department of Social Services agreeing to the terms.


4.  On January 4, 1998, Father exercised his right to have unsupervised visitation and the 

minor children spent the night with him at the Holiday Inn in Goldrock, North Carolina.  During that visit, Father violated the Court’s order in that:

A. Father discussed the sex abuse allegations with Daughter.

B. Father called Respondent Mother at Maternal Grandparent’s home and allowed Respondent Mother at Maternal Grandparents’ home and allowed Respondent Mother to talk with all three children on the telephone.

C. Father took the children to the home of the Maternal Grandparents, knowing that Respondent Mother, her Boyfriend, and Maternal Grandfather were there and the children saw and visited with all of these adults at that time.

D. Father left the grandparents’ home with the three children and Respondent Mother, continuing her unauthorized visit with the children.

E. Father and Respondent Mother and the children spent the night together in his motel.

F. Father took the children to their Respondent Mother’s place of employment on January 5, 1998.

G. Father obtained the telephone numbers and addresses of the children’s foster parents from the children and has called them and their foster parents numerous times attempting to arrange visits with the children directly through the foster parents of court.

H. Father questioned the foster mother’s own biological children in order to get exact directions to their home, find out when the foster parents are at work, and learn where the Children are in day care and after school care.


5.  The foster parents are concerned about the security of the children’s placements due 

to Father’s actions.


6.  The placements of Minor Children are compromised due to the interference of the 

Father; and further, the investigation of the sexual abuse allegations concerning Daughter and prosecution of these charges are compromised due to Father’s violation of court orders.


7.  The children may have to be moved to other foster placements to protect the security 

of the their placements, and compromise of the investigation and prosecution of the sex abuse charges may be permanent.


8.  Father’s intentional violation of the Court’s orders, his flagrant disregard of protective 

orders concerning the conditions of his visitation with the children, his continual telephone calls to the minor children in foster care in attempt to arrange unauthorized visits, and his knowledge of the whereabouts of their placements in foster care, provide reasonable grounds to believe that Father will continue to violate the Court orders, continue to contact the minor children, continue to flagrantly disregard the orders of the Court, and continue to compromise the investigation and prosecution of the sexual abuse allegations concerning Daughter, thereby causing immediate and irreparable injury, loss and damage to the minor children by exposing them to further risk of harm and inhibiting the ability of the Court to protect them.


9.  It is necessary to grant the ex parte motion for a Temporary Restraining Order 

because waiting for notice to Father and opportunity for him to be heard allows additional time for his violations of the Court’s orders to continue and could provide the impetus for removal of the children.

Based on the foregoing Findings of Fact, the Court makes the following

CONCLUSIONS OF LAW:

1.  The Court has jurisdiction of the parties and subject matter of this matter.


2.  This is an emergency motion which was heard ex parte because immediate, 

irreparable injury, loss or damage will result to Minor Children before notice can be served and hearing had thereon in that such delay would afford Father the opportunity for his violations of the Court’s orders to continue and could provide the impetus for removal of the children from the State.


3.  Immediate and irreparable injury, loss and damage has been inflicted upon Minor 

Children by Father’s intentional violation of the Court’s orders; his flagrant disregard of protective orders concerning the conditions of his visitation with the children; his continual telephone calls to the minor children in foster care in attempt to arrange unauthorized visits; and his unauthorized knowledge of the whereabouts of their placements in foster care; his attempts to learn the whereabouts of their day care, school, and after school care; his discussion of sex abuse allegations with Daughter, compromising the investigation and prosecution of these allegations; all of which exposes them to further risk of harm and inhibits the Court’s ability to protect them.


4.  A temporary restraining order is necessary to restrain and enjoin Father’s violations of the Court’s orders.


5.  No security should be required.

Based on the foregoing Findings of Fact and Conclusions of Law

IT IS HEREBY ORDERED that:


1.  The movant’s Temporary Restraining Order is granted restraining and enjoining 

Father and anyone acting in concert with him from contacting or attempting to contact the minor children or their foster parents, or seeing or attempting to see the minor children or their foster parents, discussing the sex abuse allegations with Daughter, facilitating contact between the children and Respondent Mother, her Boyfriend, or Maternal Grandfather, or violating any of the Court’s orders until such time as hearing can be had on the merits of this matter and further orders entered.


2.  This Temporary Restraining Order expires ten days from the date and time of its 

issuance, which date and time are endorsed below.


3.  Hearing on the extension of this Temporary Restraining Order and movant’s motion 

and application for a Preliminary Injunction shall be held at 9:30 AM, on January 15, 1998, in the District Courtroom, Wake County District Court, Tarboro, North Carolina.  


4.  No security from movant is required.


5.  The original of this Temporary Restraining Order along with movant’s Motion, 

Application and Motion, and Notice of Motion and Application shall be filed in the office of the Wake County Clerk of superior court and copies shall be immediately served upon Father and anyone believed to be acting in concert with him, and all parties, in accordance with the Rule of Civil procedure, so that they will have notice to appear and opportunity to be heard.

This the 7th day of January, 1998.








______________________________








District Court Judge Presiding

ENTERED:

DATE: _________

TIME: __________ 







( This sample derived from draft provided by Judy Kornegay, Attorney Advocate, district 7(
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