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CASES

ARGUED AND DETERMINED

SUPREME COURT,
NORTH CAROLINA
RALA;IGH

FEBRUARY TERM, 1888

FRANCES L. EDWARDS ET AL v. AUGUSTUS M. MOORE.
Judicial Sales—Action to Recover Land—Ewvidence—Record.

In an action to recover land where the defendant set up title under a decree
of the court in which the premises had been sold to make assets, and the
record showed that plaintiffs had accepted service of the summons m the
proceedings in which the decree was made Held,

1. ’_['hat the record could not be collaterally attacked by evidence that the
acceptance of service was nmade by one who had no authority.

2. The courts will be slow to exercise the power to vacate judicial proceedings
where persons relying upon their integrity have acquired rights there-
under, or where the parties asking such relief have allowed a long time to
elapse and no merltorlous reason is shown.

CIVIL ACTION .to recover land, tried before. Aviefry, J., at Sprmg Term,
1887 of Crowan Superior Court ~

The plaintiffs claimed title as heirs at law of T. J. Bland deceased
and the defendant claimed under a purchase from R. B. Bland, ad-
minigtrator of T. J. Bland, at a sale made in pursuance of a
decree in the case of R. B. Bland, administrator of T. J. Bland, ( 2.)
deceased, against the heirs at law.of his intestate, made 6 July,
1869, to sell the land deseribed in the complaint in this action to make
assets to, pay the debts of the deceased.
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The plaintiffs introduced the record of that proceeding, which shows:

1. The petition of an order of sale, which is set out in full in the
record ; .

2. The order of sale dated 6 July, 1869;

3. The summons in the cause, dated 6 July, 1869, and endorsed as
follows : “Filed 6 July, 1869 ; Wm. R. Skinner, clerk” ; and also, “Service
accepted, T. B. Bland, F. M. Edwards and wife F. L Edwards, J. C.
Fletcher and wife M. G. Fletcher, Martha P. Rogerson, by T. B. Bland”;

4. Report and confirmation of sale, and order for title, 30 September,
1869.

The following entry appeared on the docket: “R. B. Bland, adminis-
trator, . T. J. Bland’s heirs at law; petition to make real estate assets;
prayer granted; service accepted by the heirs at law; sale ordered at
thirty days’ notice at courthouse door and three other public places in
Chowan County.”

The plaintiffs introduced T. B. Bland as a witness, who testified that
he was “the son of T. J. Bland, who died in December, 1866; that he
knows Frances L. Edwards and M. G. Fletcher; that they were married
women on and prior to 6 July, 1869 ; that Mrs. Edwards is still married;
that Mrs. Fletcher is dead, leaving four children J

The plaintiff further proposed to show by this witness “that he
accepted service of the summons aforesaid for his married sisters and
Mrs. M. P. Rogerson without their knowledge or authority and not in
their presence, and without the knowledge or authority of any of them.
Defendant objected upon the ground that the record in the proceeding of

Bland, administrator, v. Bland’s heirs at law, could not be col-
(. 8 ) laterally attacked in this action. Objection sustained.”
Upon the rejection of this evidence and intimation of the Court,
the plaintiff submitted to a nonsuit and appealed.

John Gatling for plaintiffs.
J. B. Batchelor for defendants.

Davis, J., after stating the case: The lands of T. J. Bland, deceased,
were sold in 1869, at a judicial sale, made under an order in a proceed-
ing instituted by his administrator against his heirs at law to make
assets to pay debts, and this action was commenced in 1885, more than
fifteen years after, by the plaintiffs, who are some of the heirs at law
of said T. J. Bland, to recover land so sold, and this right to recover is
based upon the alleged ground that they were not parties to the proceed-
ing under which the land was sold by the administrator.

They proposed to show in this action, by T. B. Bland (their brother,
who was also one of the heirs at law and one of the defendants in the
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proceeding, the judgment in which, they insist, was void as to them),
that he accepted service for them, not in their presence, and without
their sanction or authority. :
This cannot be allowed in this actlon Assuming the facts to be as
alleged, and that T. B. Bland signed their names to the acceptance of
service of the summons without any authority therefor, the court in the
exercise of its power to amend its records and vacate an irregular or
erroneous judgment, should be careful and cautious in the exercise of
that power, when not only the interests and rights of persons acting
upon the integrity of judicial proceedmg are involved, but where, after
long delay, no meritorious reason is given for the correction. In this
case, 1f the proceeds of the land were applied to the payment of the
debts of the ancestor for which the land was bound, it would—so far
from being meritorious—be unjust to permit the plaintiffs to
recover from the purchaser and hold the land discharged of the ( 4 )
debts of the ancestor which the money of the purchaser had paid.
Weaver v. Jones, 82 N. C., 440; Doyle v. Brown, 72 N. C., 393. In the
latter case the action was properly instituted for the direct purpose of
vacating a decree made in an action to which it was alleged the plaintiff
was not a party, but it was said the record “must stand until vacated.”
In a direct proceeding to annul the judgment the right of all parties
may be protected, but as long as the judgment and order of sale remain,
though the proceeding be irregular, yet if not void the judgment cannot,
be collaterally impeached and the conveyance authorized by it must
stand. The judgment can only be vacated by a direct proceeding for the
purpose.
The judgment in this case was not void. Sumner ». Sessoms, 94
N. C., 371; Cates v. Pickett, 97 N. C., 21, and the cases there cited.
There 18 NO error.

Cited: Mclver v. Stephens, 101 N. C., 260; Tyson v. Belcher, 102
N. C,, 115 Williams v. Johnston, 112 N, C 437 Lowe v. Harms, wbid.,
490; Yawborough v. Moore, 151 N C., 122. '
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THE STATE Ex ReL. S. J. TOPPING v. G. H. WINDLEY ET AL.

Clerk of Superior Court—Guardian—W ard—=Surety—DM casure of
Damages—Evidence—Commissions—Estoppel—Interest.

1. The clerks of the Superior Court are liable upon their official bonds for all
losses sustained by reason of their failure to require proper security upon
guardian bonds.

2. The record of the appointment of a guardian is sufficient evidence of such
appointment.

3. Neither the clerk nor his sureties will be heard to deny that a guardian,
appointed by the former, improperly received funds which he is shown to
have taken possession of for his ward.

4. Where a guardiz_m keeps no accounts and makes no report of his trust, as
a general rule he will not be allowed commissions.

5. The measure of damages in an action upon a clerk’s or gnardian’s bond for
a failure to perform any duty required of them is the amount of the prin-
cipal received, with compound interest at six per cent until the ward
arrives at full age.

6. A surety on a guardian bond, the principal being dead, is a competent wit-
ness to prove the insolvency of the bond.

( 5 ) CrviL acTion, tried before Avery, J., at February Term, 1887,
of the Superior Court of Beavrorr County.

The complaint alleges that the defendant, G. L. Windley, was, on

1 May, 1874, clerk of the Superior Court and judge of probate for the
county of Beaufort, and that as such he executed and delivered to the
State of North Carolina his official bond and renewal bond, to which the
other defendants are sureties; that on 1 May, 1874, the defendant,
Windley, acting in his official character, appointed one Ira H. Topping
as guardian of the relator, who was then a minor, aged about eleven
years, and issued letters of guardianship, general in their character and
extending to the property as well as to the person of the relator; that
said Windley, at -the time of issuing the said letters of guardianship,
failed and neglected to require of said guardian a good and sufficient
bond, but accepted one wholly insufficient and insolvent, with only one
surety and not justified; that only one renewal bond was given by the
guardian, and that in 1879, which was then and still is insolvent, and
that the guardian failed to file any account of his guardianship, and
died in March, 1883, totally insolvent; that the guardian entered upon
his duties at once upon his appointment, received and took into his
possession the estate of the relator, receiving the rents of lands and the

~ proceeds of lands sold by him as guardian under judicial proceedings
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and failed to account to the relator therefor, or to pay over the same or
any part thereof, and asks judgment, ete.

The answer admits that Windley was clerk, and as such gave ( 6 )
the usual bonds, and that the defendants were his sureties.

1t is denied that Windley appointed I. H. Topping guardian to the
relator, or that he ever acted as such.

The defendants ask that they be furnished with the particulars of the
property of the relator alleged to have been received by the said Ira H.
Topping, and further say that the action did not acerue within six years,
ete., and is barred by statute.

The plaintiff filed a statement specifying the sums demanded.

« At February Term, 1886, the issue raised, “Was Ira Topping ap-
pointed guardian of the relator, T. J. Topping, then an infant, by Geo.
L. Windley, clerk of the Superior Court of said county?’ was tried
- before his Honor, Judge Gudger, by an inspection of the records, 'and
upon said inspection it was adjudged that Windley was clerk of said
court on 1 May, 1874, and acting as such on that day appointed the said
Ira H. Topping guardian of the relator.

To this judgment the defendants excepted.

It was then referred to Goethe Wilkens, clerk of the court, to state and
report an account showing:

“lst. Whether said Windley, as clerk aforesaid, took from said, Ira,
in his appointment as guardian as aforesaid, any and what bond, and if
any, whether it was good and sufficient when taken.

“2d. What property . . . was or might and ought to have been
received by said guardian, what was expended for or paid over to said
ward, and what balance, if any, is owing to said ward?

“3. What damage, if any, the relator has sustained by reason of the
insufficiency of the said guardian bond.

“4. Also showing in what proportions and for what sums, if any, the
sureties to the several bonds of Windley, as clerk as aforesaid,
are liable among themselves, and which of said sureties are now ( 7 )
solvent.” _

No exception was taken to the order of reference, and the referee
reports in substance : That Windley, as elerk, ete., upon the appointment
and qualification of Ira H. Topping as guardian of the relator, accepted
a guardian bond which was insufficient, having but one surety, and said
surety totally insolvent; that the said guardian at various times received
money belonging to his ward, and expended money for him, an itemized
account of which was reported, in which the guardian was charged with
8 per cent interest upon his receipts, and a like rate of interest was
allowed upon his disbursements, and in which no commissions were
allowed, “as said guardian has at no one time since his appointment
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filed or rendered an inventory or annual account of his ward’s estate”;
that there was a balance of $290.18 due the relator unpaid, and by reason
of the 1nsuﬂ“iclency of the guardian bond, as taken by Windley, clerk,
etc., the relator is endamaged to the extent of said balance.

He also reports as to the solvency and liabilities of the sureties.

Before the referee the plaintiff introduced as evidence the record of
the appointment of Ira H. Topping as guardian, ete., dated 1 May, 1874,
to which defendants objected “as incompetent and insufficient.”

He then introduced the guardian bond of Ira H. Topping, of the same
date, signed by I. H. Topping and Mary E. Topping, which was ob-
jected to by defendants.

He then introduced the record of a special proceeding instituted in the
Superior Court of the county of Hyde upon the petition of Ira H.
Toppmg, guardian, to sell certain land of his ward therein named, show-
ing the petition verified before Geo. L. Windley, clerk of the Superlor ’
Court of Beaufort, aflidavits as to the benefits to the ward of such sale,
the order of sale signed by W. A. Moore, judge, 9 May, 1874, report of

the sale at the price of $650, the order of confirmation signed by
( 8 ) the clerk and approved by M. L. Eure, judge, order for title to

the purchaser, and a certified copy of deed to the purchaser, all
of which was objected to “as insufficient, irregular and for want of juris-
dietion in the court to order the sale.”

The plaintiff then introduced as a witness one W. J. Bullock, who tes-
tified that on 1 May, 1874, Mary Topping, the surety on the guardian
bond, was insolvent, and that witness rented from the guardian the
lands of his ward for three years, beginning either in 1874 or 1875, for
which he paid $50 per year.

This witness was on the guardian bond of Ira H. Topping, executed
27 August, 1879, and Ira H. Topping being dead, his testimony was
objected to as incompetent under section 590 of The Code. This witness
also testified that he was inselvent in 1879, when he signed the bond as
surety for the guardian, and that he at the time so told the clerk.

The defendants filed the following exceptions to the report of the
referee:

1. For that it does not appear that Ira H. Toppmg was ever legally
appointed guardian of Solomon Topping. :

2. For that it does not appear that Ira Topping had any authority
to sell the land of said Solomon Topping in Hyde County, and to receive
the price with which he is charged.

3. For that said alleged sale was void and the land is still the property
of its former owners.

4, That the order of said clerk did not authorize the receipt of the
funds arising from the sale of the lands, without giving further security
' : 36
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therefor; and the sale having taken place in Hyde County, the bond of
this clerk is not liable for the funds arising from it.

5. For that the clerk refused to allow commissions to the guardian.

6. For that he has charged interest at 8 per cent, instead of 6 per
cent as he should have done.

7. For that the clerk has found that over $270 worth of prop- ( 9 )
erty went into the supposed guardian’s hands for which the
clerk’s bond was liable, when in truth and fact only about $83 did so go
into the hands of said supposed guardian. :

8. For that the clerk received and heard improper evidence, as indi-
cated by the exceptions to the evidence.

At February Term, 1887, upon the report of the referee and excep-
tions, all the exceptions were overruled except the 6th, and as to that
the referee was ordered to reform and modify the account by charging
six instead of eight per cent, and thus modified the report was confirmed
and judgment rendered in favor of the plaintiff, from which the defend-
ants appealed.

Wm. B. Rodman, Jr., for plaintiff.
07 F. Warren and Geo. H. Brown, Jr., for defendants.

Davis, J., after stating the case: It is the duty of clerks of the Supe-
rior Courts to appoint guardians, The Code, sec. 1586; to take and
approve their bonds, requiring two or more “sufficient sureties,” section
1574 to see- that the bonds are renewed, sections 1581 and 1582; and if
they fail to take “good and sufficient sureties” that they are made liable
“for all loss and damages sustained for want of security being taken.”
Section 1614.

Formerly the Superior and County Courts had cognizance of all
matters concerning orphans and their estates, and the judge or justices
were liable for all damages resulting from a failure by them to take
sufficient bond; and in the old County Courts, clerks were required to
record the names of justices on the bénch accepting guardian bonds.
Clerks and the sureties on their official bonds are now liable, as the
justices were under the old system, for any loss or damages result-
ing from a failure to take good bonds, and the record of the (10)
appointment of the guardian is sufficient evidence of such ap-
pointment. Dawis v. Lanier, 2 Jones, 307, So there is nothing in the
first exception of the defendants.

The 2d, 3d and 4th exceptions, relating to the sale of the ward’s land
in the county of Hyde, are equally unfounded. If the clerk failed to
take a sufficient bond he is liable for all logs by reason thereof, and the
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measure of damages is the amount of the principal received by the
guardian, with compound interest on the principal up to the time of the
ward’s arrival at full age. The guardian bond would be liable for what
the guardian, as such, eollected or received for his ward, and neither he
nor his sureties would be heard to say that he improperly received it, or
that it was not the property of his ward.

The record shows a sale of the ward’s property by the guardian, and
the receipt of the proceeds by him. He has failed to account for it to
‘the relator, and the defense sought to be set up cannot be maintained.
Danis v. Lanier, supra,; Humble v. Mebane, 89 N. C., 410.

The ruling of the court upon the 5th exception must stand. When a
guardian keeps no account, and the burden is devolved upon the ward
of hunting up the evidence to charge him, the general rule is that he will
not be allowed commissions, which are intended as compensation for the
proper discharge of his duties, and there is nothing in this case to induce
a departure from the rule. '

No returns were made, and it does not appear how the ward’s funds
were used. Finch v. Ragland, 2 Dev. Eq., 141; Burke v. Turner, 85
- N. C,, 500; Grant . Reese, 94 N. C., 720.

The report of the referee was properly modified by the du'ectlon of the
court in conformity with the 6th exception. The legal rate of interest

in the State ig six per cent, and no more can be allowed, except
(11 ) as provided in section 83835 of The Code, and this disposes of the
only exception ef the plaintiff.

The Tth exception is disposed of with the 4th, and cannot be sus-
tained.

All the exceptions to the evidence were properly overruled. The
witness, Wm. J. Bullock, was competent to prove the insolvency of the
gureties, and his testimony in regard to the payment of rent was imma-
terial, as it was a part of the $83 which, it was admitted, went into the
hands of the guardian.

There i8 no error.

Cited.: Latham v. Welcox, post, 373.
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W. W. LEWIS v. JOHN L. ROPER LUMBER COMPANY.

Injunction—Irreparable Damage—Receiver.

1. Upon an application for an injunctioh, it is not sufficient to simply allege
that the plaintiff will suffer irreparable damage—he must set out the
facts so that the court may determine the necessity for its intervention.

2, As a general rule an injunction will not be granted where the plaintiff may
be compensated in damages.

3. Where the plaintiff sought to enjoin the defendant from cutting and carry-
ing away timber from lands which both parties claimed, and each offered
strong proofs in support of his titles; and it appeared that the defendant
had in good faith expended large sums of money in establishing and prose-
cuting its business and great loss might result from arresting it: Held,
that the court should have required a bond from the defendant to in-
demnify the plaintiff for the value of the timber, and if need be appoint
a receiver, before resorting to an injunction. .

Tais was an application for an injunction, heard at Chambers, in
Tarboro, on 17 August, 1887, before Philips, J.” The action was pend-
ing in Wasnineron County. ‘

The plaintiff alleged that he was the owner in fee of the land (12)
in controversy; that it is swamp land and mainly valuable for
the timber on it; “that defendant has wrongfully, wantonly and forcibly
entered upon the land of plaintiff, and has cut and carried away timber
from the same, and threatens to continue to cut and carry away the
timber of the plaintiff, to his irreparable damage,” ete., ete.; and he
produced his own affidavit and those of sundry other persons tending
strongly to prove his allegations. He likewise set forth his evidence
of title to the land, and stated facts going to show that the defendant
was insolvent, ete.

The defendant denied the allegations of the plaintiff, that he was the
owner of the land, and, on the contrary, alleged that it belonged to a
corporation, The Albemarle Swamp Land Company; that it had leased
from the last named company “all of its real and personal property in
the counties of Beaufort, Washington and Hyde, with full, ample and
complete authority and rlght to cut, manufacture and remove from the
said real property the growing timber thereon for the term of five years
from said date; that the land described in the complaint is a part of the
land so leased, and the defendant entered upon said land by authority of
said lease”; it admitted that the land is chiefly valuable for the timber
on it; that it had eut and carried away timber from the land ; that it was
then engaged in doing so; that it intended to continue to do so; it
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averred that it did so rightfully, and denied that the plaintiff had sus-
tained or would sustain irreparable damages; it alleged further, that it
“ig largely engaged in the lumber business at the places named and has
expended much money in getting ready for the work, and has now in the
woods a number of hands, teams, and other appliances for getting out
the timber, and in addition has expended and is now expending a large
sum of money to construct and run a railroad to the Albemarle Sound,
from and beyond the land, for the purpose of moving the timber,
(13 ) and such other as it may own and buy, all of which expenditures
have been made in good faith, and in the belief, promoted as
" aforesaid by the action of the plaintiff himself, that its title was good;
and if stopped now the defendant’s operations will be much impeded .
and irreparable damage done to it; that the defendant is entirely solvent
and able to respond in damages to the plaintiff to much'greater amount
than any possible recovery by plaintiff in this action; that the timber on
the land has no special or peculiar value which may not be easily meas-
ured and compensated for in damages, if the plaintiff shall prevail in
" this action”; and it produced sundry affidavits tending strongly to sup-
port its allegations. It also set forth the documentary evidence of the
title of the company under which it claimed, ete.
The court granted the motion for an injunction, and from the order
in that respect the defendant appealed.

J. E. Moore, by brief, for plaintiff.
John Gatling for defendant.

Merrivow, J., after stating the case: In Lumber Co. v. Wallace, 93
N. C., 22, it is said: “The provisions of The Code, secs. 338-379, in
express terms invest the court with very large and comprehensive powers
to protect the rights and prevent the perpetration or the continuance of
wrong in respect to the subject-matter of the action, and to take charge
of and protect the property in controversy, both before and after judg-
ment, by injunctions and through receivers, pending the litigation; they
facilitate and enlarge the authority of the courts in the exercise of their
remedial agencies, and do not in any degree abridge the exercise of like
general powers that.appertain to courts of equity to grant the relief
specified, or to grant perpetual injunctions in proper cases, or the like

relief.”
(14) But such powers are not to be exercised in every case. On the
contrary, they should be applied cautiously, and only when, in the
sound discretion of the court, such application is necessary to protect the
substantial rights of the party complaining and the property in contro-
vergy that may be in jeopardy of loss or injury during the litigation,
@ ,
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and also when the subject-matter of litigation is serious in importance to
the party demanding the relief, and ordinarily he should show strong
apparent right to relief. Moreover, the court should have in view and
due regard for the rights and interests of the party complained against.
Its orders and decrees should be so shaped as to serve the best purposes
of the law in the application of such powers, and put the parties to as
little inconvenience and disturb the eourse of business and industries as
little as practicable.

In this case, the affidavits and other evidence produced by the plain-
tiff in support of his motion for relief by injunction tends strongly to
support his allegations and right to relief; but on the other hand, the
defendant makes pertinent counter allegatlons and the evidence pro-
duced by it tends strongly to support them. In such a case, the plaintiff
should have relief, because he shows strong apparent right, and the de-
fendant, by allegations largely in confession and avoidance, only shows
that the plaintiff may not recover. The latter is entitled at least to have
a sum of money equal to the value of the timber secured pending the
litigation, so that, in case he shall obtain judgment, it may be applied in
discharge of the same. The timber may belong to the plaintiff, and if
80, he ought to have it, or at least the value of it, and this in some way
secured pending the litigation, he properly securing the defendant in-
demnity against damages occasioned by the plaintifl’s groundless action,
if it turns out to be such.

But the plaintiff is' not entitled certainly to relief by injunction and
no other. The injury of which he complains is not one for which he
cannot be compensated in damages. If it were, he would be
entitled to that particular remedy. It is true he alleges in general ( 15 )
terms, “irreparable injury,” but he fails to allege and give evi-
dence of facts showing that he may sustain such injury. It is not suffi-
cient to simply allege such injury—facts must appear from which the
court can see and determine that it is such, and probable. It appears
that the defendant is cutting and carrying away from the land ordinary
forest timber suited to the purpose of making lumber for the markets.
Obviously, the plaintiff may be compensated in damages for this timber.

The defendant is extensively engaged in the manufacture of lumber.
It prosecutes that business at large expense, and has employed in it
many laborers, wagons, horses, etc., etc. The business is a legitimate
one, and ought not to be arrested, especially if this.can be avoided con-
sistently with the rights of the plaintiff. Indeed, it is against the policy
of the law to restrain industries and lawful enterprises. It ought not
to be done, unless in extreme cases, certainly when it may be avoided.
We, therefore, think the court, instead of granting the injunction, should
have required the defendant to execute a bond, with approved security,
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in such reasonable sum as the court might deem proper, payable to the
plaintiff claiming the property, conditioned that the defendant will pay
to the former such damages as the court may adjudge in his favor
against the defendant upon the final determination of the action. And
the court might, if the circumstances remder it necessary, appoint a
~ receiver to take, state and keep an account of the timber cut and re-
moved. If the defendant cannot, or will not, give such bond, the court
might take such other steps as it might deem meet and just. This is sub-
stantially the course pursued in Lumber Co. v. Wallace, supra; and
while it will serve the just purpose of securing the rights of the plaintiff,
it avoids a suspension of the business of the defendant.
(16) To the end that such action as that indicated in this opinion
may be taken in the action, let this opinion be certified to the
" Superior Court.
Error.

Cited : Ousby v. Neal, 99 N. C., 148; Caldwell v. Stirewalt, 100 N. C.,
2053 Mock v. Coggin, 101 N. C., 366; Bond v. Wool, 107 N. C,, 153;
Nav. Co. v. Emry, 108 N. C;, 133; R. R. v. Lumber Co., 116 N. C., 925;
McKay v. Chapin, 120 N. C., 160; Sharpe v. Loane, 124 N. C,, 2;
Newton v. Brown, 134 N. C., 445; Kestler v. Weaver, 135 N. C., 389;
Lumber Co. v. Cedar Co., 142 N. C., 418; Griffin v. B. R., 150 N. C,,
815; Taylor v. Riley, 153 N. C., 203; R. RE. v. Thompson, 173 N. C,
262; Stewart v. Munger, 174 N. C., 405; Hurwitz v. Sand Co., 189
N. C, s.

R. J. BRYAN ET AL v. EMMA V. MORING ET AL.

Appeal—Motion to Dismiss—Rules of the Supreme Court.

1. An appeal will not be dismissed if it is docketed “within the first eight
days of the term (of .Supreme Court) or before entering on the call of
cases from the judicial district to which the case belongs,” but will be
continued. ’

2. An appeal will not be dismissed because the clerk of the Superior Court
fails to send up a proper transcript, but the appellant will be given an
opportunity to perfect record.

Tuis was an issue of dewisavit vel non, tried before Shepherd, J., at
Fall Term, 1887, of Cuatuam Superior Court. .
" In this Court the appellees made a motion to dismiss the appeal.
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John Hinsdale and C. M. Busbee for plaintiffs.
Geo. H. Snow, John W. Graham. and Jno. Manning for defendants.

MzrrimMon, J. The appeal in this case was taken at the last October
Term of the Superior Court of the county of Chatham, but it was not
sent up and docketed in this Court until 10 March, too late to stand for
argument at the present term, as it would have done if it had been
brought up regularly under the rule as it should have been, and docketed
“within the first eight days of the term, or before entering on the
call of cases from the judicial district to which the case belongs.” (17 )
As it was not thus docketed, the appeal stands continued under
Rule 2, sec. 7.

After the appeal had been docketed here, the appellees exhibited a
certificate of the clerk of the Superior Court and moved to docket and
dismiss the appeal, as they insisted they might do under section 8 of the’
Rule of this Court, cited supra. It is settled that this motion cannot be
allowed. Barbee v. Green, 91 N. C., 158; Hughes v. Baovw decided at
the present term.

Why the appellants failed to docket their appeal within the time pre-
seribed does not appear. Such delays are frequent, and the Court may.
find it necessary to provide a remedy against them by prescribing an
appropriate rule of practice.

The appellees also moved to dismiss the appeal upon the ground that
what is filed as a transeript of the record of the appeal is not such in
fact or in contemplation of law. It must be conceded that what is in-
tended to be a transcript of the record is very defective, but we can see
sufficiently from what the clerk recites and certifies under the seal of
the court, that an action was tried at the last October Term of the Supe-
rior Court mentioned above before a judge named. As the transeript
of the record appears at present it is insufficient, but a perfect one may
be obtained before the case shall stand for argument.

The statute (The Code, sec. 551), provides that “The clerk receiving
a copy of the case settled as required in the preceding section, shall make
a copy of the judgment-roll and of the case and within twenty days
transmit the same duly certified to the clerk of the Supreme Court.” It
seems that the clerk of the Superior Court has been remiss in trans-
mitting a proper transcript of the appeal to the Clerk of this Court as
the statute directs, and it is manifest that he misapprehends what such
a transcript must embrace, and as well the form of it. The appel-
lants should not suffer on this account. They are not, however, ( 18 )
free from neglect; they should have beeen careful to give their
appeal prompt attention.
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We take occasion here to suggest that the transeript of the record of
the appeal should embrace only so much of the record of the action in
the Superior Court as may be necessary to present the questions raised
by the assignments of error for the decision of this Court. It not infre-
quently happens that transeripts come here that embrace a vast deal of
unnecessary, redundant matter, which multiplies the cost to be paid by
the parties, and unnecessarily increase and confuse, more or less, the
labors of counsel and the Court. This might easily be obviated by a
careful and intelligent preparation of the transeript of the necessary
record for this Court. Sudderth v. McCombs, 67 N. C., 353,

We are of opinion that the appellees fail to show such cause as en-
titles them to have their motion allowed.

Motion denied.

Cited: Bailey v. Brown, 105 N. C., 129, 130; Porter v. B. B., 106
N. C., 478; Triplett v. Foster, 115 N. C., 390; Howard v. Speight, 180
N. C, 654.

B. W. JONES v. R. E. PARKER anxp BENJ. SAUNDERS.

Deed—E asement—Boundary—1V ariance.

A deed conveying “a certain tract of land, including the mill seat and mill,
known as the Jethro R. Franklin mill, embracing as far as high water
mark, and bounded as follows,” etc., is a conveyance of the land covered
by the waters of the mill pond as far as the high water mark, notwith-
standing this construction should produce a wide variance between the
amount of land embraced in this boundary and that mentioned in the
deed.

Tais is a civil action, which was tried before Awvery, J., at Spring
Term, 1887, of Gares Superior Court.
(19 ) This action is prosecuted to recover damages for trespasses
alleged to have been committed on the plaintiff’s land, the title to
which is derived under a deed made on 2 January, 1869, by the defendant
Richard E. Parker to Joseph J. Jones and William T. Jones, and sub-
sequent conveyances from them to the plaintiff. In each.of these deeds
the land is described in similar terms, and as follows: “A certain tract or
parcel of land, including the mill seat and mill known as the Jethro R.
Franklin mill, the said tract of land situated in the county of Gates,
embracing as far as high water mark, and. bounded as follows: ‘On the
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north by the lands of Richard E. Parker, Reddick Brinkley and others;
on the east by the lands of Harrison Brinkley and others; south by the
desert road ; west by the lands of Josiah H. Reddick and others, includ-
ing two acres of land on the west side of said mill, containing ten acres,
more or less.”” :

The title of the defendant, R. E. Parker, is deduced from a deed of
John J. Gatling, administrator of Jason Franklin, made by virtue of a
judgment of the court in proceedings instituted to convert the intes-
tate’s real estate into assets for the payment of debts, wherein the land is
thus described : “On the north by James W. Brinkley’s line; on the east
by Parker’s mill pond; on the west by B. W. Jones’ (the plaintiff) line;
-on the south by the Edenton road, the line of Peter Franklin and others,
containing one hundred acres, more or less.”

The intestate claimed under a deed to him executed in 1821 by Josiah
Reddick, conveying the land afterwards disposed of by the administrator
in the year 1872.

The trespasses for which compensation was demanded were committed
upon land within the high water boundary of the pond, and when full
covered by its waters, in cutting down and carrying away timber trees
standing thereon, and the result of the action depends upon the construe-
tion and effect of the deeds which constitute the plaintiff’s chain of title.
If the land under water up to the highest usual margin passes
to the plaintiff, he is entitled to recover damages under the ad- ( 20)
missions of the parties; if not, he fails'in the action, and this is
the question before us for solution.

The court charged the jury that it being admitted that the plaintiff
was in the actual possession of the mill under the deed offered in evi-
dence when the trees were cut, the plaintiff was the owner and in the
constructive possession of the mill pond to high water mark, and was
entitled to recover the reasonable market value of all timber cut by the
defendants from the mill pond below the high water mark. The jury
having found the issues in favor of the plaintiff and assessed his dam-
ages at $65.50, and judgment rendered thereon, the defendants appealed.

John Gatling and Leroy Smith for plaintiff.
Pruden & Van and T. J. Skinner, by brief, for defendants.

Suirh, C. J., after stating the case: The charge of the court, it will
thus be seen, puts an interpretation upon the descriptive words of the
plaintiff’s deed, “embracing as far as high water mark,” which covers
all the overflowed land up to its high water boundaries, and vests the
estate therein in him,
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The use of the water of the pond is necessary to the running of the
mill, and it would be valueless without the ownership of the submerged
land or of the easement in the covering waters. The principal and pri-
mary intent in the conveyance is to secure all the privileges incident to
the working of the mill, and to enable the bargainee to enjoy the ad-
vantages of operating afterwards as before, and even to convey the land
itself or an easement as essential to its enjoyment. The language used
in' describing the subject-matter upon which the deed was to operate

clearly points to the land, and not to an encumbering easement.
(21) It is a “tract of land,” and embraces the land “as far as high

water mark,” which the deed purports to convey, and thus within
the marginal boundaries of the pond. .

The references in the brief of appellants’ counsel to which our atten-
tion is called, that construe the terminus of a line at a pond created by
artificial obstructions or dams upon a running stream to obtain a water
power as extending into the water as far as the channel, have no applica-
tion to the present case, since reversing the running of the line the water
covered land, that is, a parcel of land-defined by the margin of the pond
is deseribed and the estate therein conveyed. Lee v. Woodard, N. C.
Term R., 100 (537).

We concur in the construction put upon the deed by the eourt, that its
operative words are not restricted by the fact that there is a variance in
the area of the tract, it being from 40 to 60 acres, from that mentioned
in the deed, which may be explained by supposing the bargainor intended
only to apply the words to the upland end, not to the pond.

There is no error.

JOHN R. PERRY &t AL, v. LOUIS HARDISON anxp ASA ELLIS.

Ezceptions—Reference— Levy—Froud—Evidence—Execution Sale.

1. The Supreme Court will only consider the exceptions to the rulings of the
court below in confirming or disaffirming the report of a referee.

2. The return of an officer reciting a levy is only prima facie evidence of the
fact.

8. While a levy may be made upon real property without the officer being at
or taking formal possession of it, it is necessary, to constitute a valid
levy on personal property, that the officer should go to it and have it in his
power to take possession of it if necessary.
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4, The fact that property—the title to which is in dispute—sold under execu-
tion brought a price far below its true value is no evidence of fraud.

5. The facts that the mortgagor was sued; that he executed a mortgage to
one in his employment who had no other means of subsistence than his
labor, to secure wages partly due and yet to become due; that the deed
was falsely dated; that the mortgagor remained-in possession and the
mortgagee was a son-in-law of the mortgagor, are evidence to be consid-
ered by a referee or jury upon the bona fides of the deed, and their finding
thereon is conclusive.

6. A conveyané‘e, if made with intent to hinder creditors, is void, although
upon a sufficient consideration, if the vendee had knowledge of the pur
pose for which it was made.

Covir. acriow, tried before Awery, J., upon exceptions to (22)
referee’s report, at February Term, 1887, of Beaurort Superior
Court. _

The tract of land, the title to which is drawn in question in this action,
as described in the complaint, belonged to the defendant, Louis Hardi-
son, under whom the plaintiffs claim by virtue of a sale under two execu-
tions to Charles F. Warren on 1 July, 1878, and a conveyance from him
to the plaintiffs.

The defendant, Asa Ellis, derives his title under a mortgage deed from
said Hardison to secure the sum of two hundred dollars, made after the
institution of the suits, but before the docketing of the judgments ren-
dered thereon, pursuant to the executions issued, on which the sheriff
made sale; and alleged that this mortgage was executed in good faith to
secure the payment of wages then due and to become due under a con- .
tract for services rendered and to be rendered as a laborer; and that his
codefendant Hardison occupied the land as his tenant at will. The
plaintiffs charged that the mortgage was fraudulent, and asked that it
be so adjudged and canceled.

At Spring Term, 1882, there was a reference, by consent, to { 23)
John H. Small, Esq., directing him to inquire and report whether
the mortgage deed was fraudulent and the sum, if ‘any, due thereon, and
such other matters, whether of fact or law, as arose upon the case, sub-
ject to exceptions to be passed on by the court.

After several reports and recommittals the referee made a final report
to January Term, 1887, the material portions of which are:

“That the defendant, Lewis Hardison, has been seized and possessed
of the land in controversy for many years prior to the bringing of this
action; that he was in possession at the commencement thereof, and is
now in possession; that his possession has been continuous, say since
the war; that on 9 May, 1878, a judgment was rendered against said

47



IN THE SUPREME COURT. [99

PErRY ©. HARDISON.

Hardison in favor of D. V. Warren, executrix, upon a note for four

. dollars, dated 8 December, 1852, which judgment was docketed in the
Superior Court of Beaufort County on the same day. The execution
was issued 13 May, 1878.

That on 30 April. 1878, a summons was issued againgt Hardison at
the instance of Wm. Baynor upon a note for $25, dated 25 April, 1860,
the summons was served on 1 and 4 May, 1878, and judgment was ren—
dered and docketed in the Superior Court of Beaufort County on 9 May,
1878, and execution was issued on 13 May, 1878.

That under.the executions above named the land was sold 1 July,

1878, and purchased by Charles F. Warren, to whom T. J. Satchwell,
sheriff, conveyed the same.

That said Warren duly conveyed the land to plaintiffs by deed, dated
21 December, 1881.

That the claim of defendant Ellis is founded upon a mortgage which
bears date 27 February, 1878, but was not executed or delivered until
6 May, 1878; that it was proved on the same day by Robert T. Hodges,
a justice of the peace, who affixed the signature of Mrs. Hardison, she

being unable to write, and that it was filed for registration the
( 24 ) same day; that the summons in favor of Wm. Baynor was served

on 1 and 4 May, 1878, before the execution of the mortgage; that
defendant Ellis resided with Hardison during or most of the year 1877
and up to 3 August, 1878, when he married Hardison’s daughter and
removed to Martin County

The defendant Ellis testified that he had worked with Hardison only
about two or three months before the apparent date of mortgage, and
that on its date he and Hardison came to town and it was written and
signed ; that the words ‘Asa Ellis’ and ‘Martin County’ and ‘two hun-
dred” were filled in the mortgage on 6 May, 1878, by R. T. Hodges, a
justice of the peace.

That defendant Ellis was dependent upon his daily labor for his sup-
port, and from the evidence introduced his daily labor was not more than
sufficient for his support; that during the time it -is claimed by defendant
Hardison he was working with him on account of this mortgage, he,
Ellis, was working elsewhere on his own account, and at such times
merely residing at Hardison’s.

No note was introduced, and the defendant Ellis in his testimony did
not account for the loss of it.

That the total value of defendant Hardison’s taxable property was, in
1878, as listed for taxation, $170, including the land in controversy, and
that the total value of defendant Ellis’ property in said year was $26;
the actual value of the land was $300.
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That under the execution in favor of D. V. Warren, administratrix, ».
Louis Hardison, the sheriff levied upon the following personal property,
as appears from said levy, viz.: One horse, 7 head of cattle, 4 hogs,
14 sheep, and other personal property; that said sheriff copied the
enumeration of said articles from the “tax list” of Beaufort County for
1878 that said sheriff never attempted to enforce said levy on said
personal property by taking said property in possession or other-
wise, and did not advertise the same for sale, and did not actually ( 25)
sell same, and that defendant Hardison, both pI‘lOI‘ and subse-
quent to sald sale of the land, retained the possession and use of said
personal property as long as it existed.

I find as conclusions of fact:

- That the defendant Ellis did not pay or render any valuable consid-
eration for the said mortgage, and that there is nothing due thereon.

That it was made to defraud the creditors of defendant Hardison, and
is fraudulent and void.

That it was made to hinder and delay the creditors of defendant
Hardison, whether there was any consideration or not.

From these facts I find as conclusions of law: That the plaintiff hav-
ing acquired the legal title by due process of law, and the defendant
Hardison being admitted to be in possession of the land, the plaintiffs
are entitled to recover the land 1n controversy, with the costs of this
action, and I so adjudge.”

The court adopted the findings of faet, overruled the defendant’s ex-
ceptions, confirmed the report, and rendered judgment for the plaintiffs,
from which the defendants appealed.

Geo. H. Brown, Jr., for plaintiffs.
Wm. B. RBodman, Jr., for defendants.

Surte, C. J. The sole issues raised in the pleadings are as to the
validity of this sale, and if upheld, the bona fides and legal efficacy of
the mortgage deed.

The record in this case, as in others of which we have had occasion to
speak, fails to assign error in the rulings of the court, and compels us
to search through the voluminous pages of the report and the testimony
taken, as well as among the exceptions to the action of the referee, to’
ascertain what are his conclusions of law which are reviewable and open
to correction here. The practice cannot be allowed, and if our
admonitions are to be disregarded, we shall be constrained to ( 26 )
refuse to take cognizance of ‘the cause and dismiss the appeal.

The errors alleged to have been committed by the court should be dis-
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tinctly and plainly pointed out, as those intended to be presented and
heard on the appeal.

The objections made on the rulings of the referee as questlons of the
admissibility of evidence, to wit, as to the usage of farmers in the em-
ployment of laborers and paying them ~wages; the manner in which
another employer of defendant Ellis paid his wages; the novelty of pro-
viding and securing them by a mortgage deed in advance of their being
earned, were properly overruled, since, while their pertinency to the
issue of fraud is not very apparent, we do not see how the evidence
tended to mislead the referee.

The introduction of the tax books, as tending to show the financial
resources of the defendants in an inquiry as to their means of self-sup-
port, is, in our opinion, not obnoxious to objection, and its force and
effect was for the referee, acting in place of a jury, to pass on and de-
termine.

The defendants insist that no judgments were rendered by the justice
against the defendant Hardison, upon the claims sued on, and that the

- certified transcripts of such as were docketed and under executions on
which the land was sold, were without an original, and were in conse-
quence nullities, the sale passing no title to the purchaser, the attorney
and agent of the creditors whose claims he was collecting.

Whatever may have been the legal consequences, if the facts were, as
supposed, they are misconceived and incorrectly stated. The justice’s
civil docket shows a service of summons accepted, a trial, and “judg-
ment given against the defendant and in favor of the plaintiff for the
sum of $4, with interest from 8 December, 1852, etec., in the one case,

and a substantially similar entry in the other, mutatis mutandss,
(27) and these fully sustain the transcripts sent up and docketed in
the Superior Court.

II. The defendants except further to the validity of the sale of the
‘land until the personal property levied on, as shown in the sheriff’s
return upon the executions, and shown to have been fully sufficient in
value to pay them, had been sold, and the proceeds applied in satis-
faction.

The referee finds that in fact no levy was ever made upon the personal
goods mentioned in the return, and that the return was thus made upon

" an inspection of the tax lists and without their ever being in the pos-
session or under the dominion of the officer, these being the constituents
of a legal seizure.

The delivery by the debtor of a list of his personal property to the
officer, it not being present, is not a levy. Gilkey v. Dickerson, 3 Hawks,
293; Bland v. Whitfield, 1 Jones, 122.
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The return of a levy made is but prima facie evidence of the faet,
and, remarks Pearson, J., in the case cited : “In regard to land it may be
made in the office, although it may be ten miles distant, and the officer
has never seen it. In regard to personal property, it is necessary for the
officer to go to it, so as to have it in his power to take it into actual
possession if he chooses.”

See, also, as to a sale of an ungathered crop in the field, Skinner v.
Skinner, 4 Ired., 175, and Rives v. Porter, 7 Ired., 74, and other cases.

Here the prima facie proof is rebutted, and it is shown there never
was any levy, and that the goods remained uninterfered with, in the

defendant’s hands, and were appropriated by him to his own use.
"~ The imputation of bad faith in the conduct of the officer in making
the sale finds no support in the facts found, and the mere fact that an
insignificant sum was bid, must be attributed to the dispute about the
title, growing out of the execution of the mortgage, and an unwillingness
to buy a lawsuit in buying the land.

But the essential controversy ‘is as to the bona fides of the ( 28)
mortgage deed and its sufficiency to pass the title against a
creditor pursuing the property under legal process.

The referee finds, and the court sustains the finding, that the defendant
Ellis had no legal claim against his associate as a consideration to sup-
port the conveyance, and if there was a debt, it was made with the
fraudulent intent of evading his creditors and placing his property
beyond their reach. While the recited congideration is that of a present
indebtedness of $200 intended to be secured, it was testified by the mort-
gagor that this sum constituted the wages to be paid to the mortgagee for
services in part already rendered and to be thereafter rendered as to the .
residue, and further that the latter was in his service from some time in
the fall of 1876 to August, 1878, when having married the mortgagor’s
daughter he moved away.

The exception to the finding that there was no debt due or liability
incurred by Hardison sufficient as a consideration to support his mort-
gage against creditors, and that it was but a donation to a stranger,
raises the only question we care to consider, which is whether there is
any evidence to warrant a finding in direct opposition to the testimony
that there was a contract for services, to secure which the deed was
given; that such services were rendered during a period of about twenty
months, and had not been paid for. There was some evidence, however,
- of the poverty of Ellis and as his means of support were dependent upon
. his labor, that necessity must have forced him to require payment. How-
ever weak may be the grounds of such an inference in opposition to the
positive testimony offered on this point, its sufficiency to rebut the testi-
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mony is not a question to be here considered; but belonging to the court

; below, is conclusively settled, and we cannot say there is no evi-

(29 ) dence and that the testimony ought to have been accepted as proof
of the facts.

But the matter becomes unimportant in presence of the further finding
that the mortgage, whether made on a bona fide liability or not, was
made with an intent to hinder, delay and defraud the creditors of the
mortgagor, as this would defeat the operation of the conveyance, if
known to and participated in by the mortgagee. Cannon v. Young, 89
N. C., 264, and cases therein cited.

The defendants ingist that no evidence appears of the existence of the
vitiating element.

We do not concur in this contention, for there is much evidence tend-
ing to prove the fraundulent purpose.

The deed falsely sets out a present indebtedness evidenced by a bond
alleged to be lost; whereas on the testimony it was to secure wages largely
to be rendered in the future. It was executed just before the issuing of
the warrants which were followed by judgments and executions under
which the sale was made, and after being pressed for payment.

The giving such a security under the circumstances which might
utterly fail, and even if intended to provide the means of paying the
debts would and must be understood to have been meant to put off and
delay the payment, and prevent an early disposition of the property and
the appropriation of the proceeds thereto. ‘

There are other evidences of fraud apparent in the concurrent acts of
the parties and presented in the proofs, from which the illegal purpose
is deduced that tended to show, and was evidence, more or less strong,
- showing the object and effect of the deed, and of these, as facts, the de-
termination vested in the court below.

These are the prominent rulings pressed in the argument for the ap-
pellants, and on which their counsel seem to rely, nor do we discover in
the record any error in others.

There is no error, and the judgment must be

Affirmed.

Cited : Bobbitt v. Rodwell, 105 N. C., 245; Mann v. Allen, 171 N. C,,
222; 8. v. Jackson, 183 N. C., 700.
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(30)
W. F. KORNEGAY v. N. K. EVERETT axpo CHARLES KENNEDY.

Equity—Ewvidence—Mistake of Law—Correction of Deed.

1. Where it is admitfed or proved that an instrument, executed in pursuance
of a prior agreement, by which both parties meant to abide, is inconsis-
tent with the purpose for which it was designed; or that by reason of
some mistake of both parties, it fails to express their intention, a Court of
Equity will correct it, although the mistake be one of law.

2. The proof of such mistake must be full and clear—such as would have
satisfied a chancellor or Court of Equity under the former practice—
before the relief will be administered.

Tr1s is a civil action, tried before Merrimon, J., upon exceptions to
the report of a referee, at September Term, 1887, of Wayne Superior
Court. ‘ '

It is alleged by the plaintiff that the defendants, N. K. Everett and
wife, on 1 October, 1883, executed a mortgage to W. . Kornegay & Co.,
conveying in fee certain lots of land described in the complaint, to secure
an indebtedness of N. K. Everett to Kornegay & Co., and a steamboat
called the “Rough and Ready”; also, that the defendants, Everett and
wife, on 28 October, 1881, executed a deed to H. Weil & Bros., convey-
ing to them certain lots described in the complaint, to secure an indebted-
ness of N. K. Everett to, Weil & Bros,, and that the plaintiff was the
assignee and owner of all the indebtedness secured in those mortgages;
that on 26 May, 1884, the defendant Everett executed a deed of trust, in
which his wife joined, coriveying all his property, including that em-
braced in the several mortgages, to the defendant, John R. Smith, in
trust, after allotting to Everett his homestead and personal property
exemptions, to sell and pay the debts owing by him in the order set out
in the trust, including the mortgage debts; that some time after the last
deed of trust was executed, the plaintiff, being the owner of the
larger part of the debts, and the indebtedness to him being (31)
secured by the mortgages, an arrangement or settlement between
the plaintiff and N. K. Everett and the trustee, was entered into, whereby
an unencumbered title in fee to the lots embraced in the mortgages to
Kornegay & Co. and to Weil Bros. was to be conveyed to the plaintiff in
settlement of the mortgage debts, and he was to surrender said debts and
release the mortgage which he held upon the steamboat “Rough and
Ready”; that in pursuance of this arrangement, and to carry the same
into effect, the plaintiff surrendered the said mortgage indebtedness and

“released his mortgage on the steamboat, and the defendant, John R.
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Smith, trustee, with the concurrence and approval of N. K. Everett,
executed two deeds, one dated 29 November, 1884, purporting to convey
to the plaintiff the lots conveyed in the mortgage to Kornegay & Co., and
the other dated 1 January, 1885, purporting to convey to the plaintiff
the lot embraced in the mortgage to Weil Bros., and that the plaintiff
took possession of the lots as his property, all the parties believing that
the deed of the trustee was a suflicient and proper conveyance to carry
out the agreement; that the deeds to the plaintiff were not signed by the
defendants, Everett and wife, “by reason of the mistake of the plaintiff
and the defendants, in the belief that the trustee was the proper person
to convey, and that his deed would convey the unencumbered title in fee.”

It is further alleged that the defendant Everett “refuses to abide by
said settlement, and to recognize said deeds, and has taken and wrong-
fully withholds possession of said land from the plaintiff.

The prayer for relief is that the defendant refusing to abide by it, the
settlement be set aside, the parties placed in statu quo, and that the

plaintiff be allowed to foreclose the mortgages.
(32) The defendant Smith, trustee, filed no answer. The defendant

Everett answers, denying that the lands referred to were in-
tended to be conveyed to the plaintiff in fee, and says that the only
agreement was that Smith, trustee, should execute to the plaintiff a deed,
which was done at the time of the agreement, on 29 November, 1884,
after which the plaintiff surrendered to the defendant the mortgage upon
the steamboat; that the deed was drawn by plaintiff’s attorney and
accepted by him, knowing well its contents, ete.

By consent, the action was referred to C. B. Aycock, Esq.

On the trial before the referee, the plaintiff Kornegay and the defend-
ant John R. Smith were witnesses on behalf of the plaintiff, and their tes-
timony tended to prove that the deeds made by Smith, trustee, to the
plaintiff, were executed in pursuance of a settlement and agreement, by
which the plaintiff was to surrender his mortgage on the steamboat and
his claims secured by the mortgages; and in consideration therefor Smith,
the trustee, was to convey to him a title in fee simple to the lots em-
braced in the mortgages; that the deeds were executed by Smith, trustee,
with the knowledge of the defendant Everett, and with the understand-
ing of all the parties that the deeds would convey a fee simple title un-
encumbered ; that all the parties (Kornegay, Smith and Everett) thought
that Smith’s deed would convey a good title in fee, and that was the
intention of the parties upon which they settled.

“The evidence of both these witnesses” (which is set out in full in the
secord) “was objected to by the defendants, on the ground that the deeds
should speak for themselves, and that it was not competent to show by
parol what the parties intended in the execution of the deeds, and if there
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was any mistake it was a mistake of law as to the effect of the deeds,
without any allegation of a mistake of fact, fraud, undue influence, or
other equitable element; and also, that it was incompetent to show by
parol an agreement to convey land.”

The objection was sustained by the referee, and the evidence ( 33 )
was ruled out, and plaintiff excepted.

The case was heard by his Honor upon this exception, who held that
“the evidence offered was competent; but that it was insufficient to show
a mistake in the execution of the deeds.” He thereupon confirmed the
report, and judgment was rendered accordingly. The plaintiff appealed.

J. W. Bryan, by brief, for plaintiff.
W. C. Monroe for defendant.

Davis, J., after stating the case: The deed executed by Smith, trustee,
while purporting to convey an absolute estate in fee in the property to
plaintiff, by reason of the reservation of the homestead in the deed of
" trust to Smith, in fact conveyed an estate subject to the homestead, the
defendant Everett and wife not joining the trustee in the execution of
the deed to plaintiff, by reason of the mistake of all the parties, in sup-
posing that the deed of the trustee would convey an absolute title, as it
was intended it should do. _

The plaintiff says that, having surrendered his claims and the mort-
gages by which they were secured, the defendant refuses to give effect to
the agreement, but claims the homestead, and he asks that if the de-
fendant will not comply, it be rescinded.

The guestions presented are:

1st. Will the court correct such a mistake of law? and,

2d. If so, was the evidence sufficient to establish the mistake?

The evidence offered by the plaintiff to show the mistake was, upon
objection by the defendant, ruled out by the referee as incompetent, but
it was held by the court below to be competent, but insufficient. There
was no appeal by the defendant from so much of his Honor’s ruling as,
held that the evidence was competent, and it may be that the first ques-
tion is not necessarily before us in the case on appeal, but as the
sufficiency or insufficiency of the evidence would be of no conse- ( 34)
quence if the court had not the power to correct the mistake, and
as that was the chief question discussed by counsel, we think it proper
that it should be considered. .

It is undoubtedly the general rule, as laid down by the Chief Justice
in Thomas v. Lines, 88 N. C., 191, “that a written instrument disposing
of property or constituting a contract, cannot be altered, impaired or
explained by parol proof of a different purpose or understanding from
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that contained in the writing.” And it is said by Adams (Equity, see.
169) : “The prima facie presumption of law is, that the written contract
shows the ultimate intention, and that all previous proposals and ar-
rangements, so far as they may be consistent with the contract, have
been deliberately abandoned. It seems, however, that the instrument
may be corrected, if it is admitted or proved to have been made in pur-
suance of a prior agreement, by the terms of which both parties meant
to abide, but with which it is in fact inconsistent; or if it is admitted or
proved that an instrument intended by both parties to be prepared in one
form, has by reason of some undesigned insertion or omission, been pre-
pared and executed in another,” ete.

What was the document intended to be? If it is admitted, or, as was
said in Jones v. Perkins, 1 Jones Eq., 337, established by clear and con-
vineing proof, that by mistake of the parties (and it must be the mistake
of both parties if the equity rests upon mistake) the instrument fails to
express the intention of the parties, it will be corrected, and this will be
done whether the mistake be one of fact or of law, as is clearly shown in
McKay v. Simpson, 6 Ired. Eq., 452; Hart v. Roper, 6 Ired. Eq., 349;
Womack v. Eacker, Phil. Eq., 161; Lynam v. Califer, 64 N. C., 572;.
Lutz v. Thompson, 87 N. C., 334, :

The question is discussed at length in Benson v. Markol, decided in
the Supreme Court of Minnesota in May, 1887, published in Vol. 36,

page 44, of the Albany Law Journal, and after a review and
(85 ) citation of a great number of authorities, it is said: “A careful

consideration of the authorities has led us to the conclusion that
the power of Courts of Equity to afford relief from the consequences of
the mutual mistake of parties to written instruments is not strietly
limited to mistakes of fact, but extends also to mistakes of law.”

The defendant relied with confidence upon the decision of this Court
in Sandlin v. Ward, 94 N. C., 490, in which it is said: “A Court of
Equity never corrects mistakes of law, save in exceptional cases, where
the mistake is mixed up with other equitable elements,” ete.

" Of course a Court of Equity will only correct a mistake when equity
requires it. :

Was there such an equitable element in this case?

If the plaintiff held a security for his debt, which was discharged in
pursuance of the agreement, and with the understanding and intention
of both parties that it should be discharged upon the execution of the
deed conveying the lots contained in the deed from Smith, trustee, to the
plaintiff, free from all incumbrance, and it was intended and thought by
all the parties that such a title was conveyed, then would it not be mani-
festly inequitable for the defendant to retain the benefit derived from the
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release of the debts and surrender of the mortgages by the plaintiff,
without giving full effect to the agreement, by securing to the plaintiff
the title in fee to the land conveyed to him by the trustee? Would not the
plaintiff have a right to have the contract rescinded and to be relegated
to his original security?

Agsuming the facts to be as alleged, the defendant cannot assert any
claim to the property conveyed by the deed of his trustee, adversely to
that deed, without restoring to the plaintiff the security lost by him in
consequence of the acceptance of that deed.

If it be said that, peradventure, the wife of the defendant will ( 36 )
not join in the execution of such an instrument as will carry the
agreement into effect, the answer is to be found in Weelborn v. Sechrist,
88 N. O., 287, and he must make reasonable effort to comply with the
agreement.

There was no error in ruling that the evidence was competent.

As to the sufficiency of the evidence to correct the mistake, the proof
must be full and clear and not merely preponderant, but such as would
have satisfied a chancellor or Court of Equity under the old practice.
Loftin v. Loftin, 96 N. C., 94, and cases cited.

The only witnesses were the plaintiff and the defendant Smith, the
trustee; there was no conflicting testimony, and if these witnesses are to
be believed, the deed from Smith, trustee, to the plaintiff was intended
to convey a title in fee unencumbered, and it was thought by all the
parties at the time that it did convey such a title, so that, nothing else
appearing, it was sufficient; but the referee having excluded this evi-
dence, and thus rendering it unnecessary for the defendant to offer any
evidence controverting, as his answer does, the facts as testified to, he
has a right to be heard in denial, and this case will be certified to the
end that it may be further proceeded with in accordance with this
opinion.

Error.

Cited: Morisey v. Swinson, 104 N. C., 554; Pollock v. Warwick, ibid.,
641y Berry v. Hall, 105 N. C.,; 165; White v. B. R., 110 N, C., 461;
McMillan v. Bawley, 112 N. C., 586; Banking Co. v. Morehead, 124
N. C,, 624; Warehouse Co. v. Ozment, 132 N. C., 847; Condor v.-Secrest,
149 N. C., 204; Ellett v. Ellett, 157 N. C., 163; Pelletier v. Cooperage
Co., 158 N. C., 406; Montgomery v. Lewis, 187 N. C., 579.
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(37)
JOHN C. JARVIS v. C. L. DAVIS axp J. E. GHERKIN.

Construction of Deed—Descent—Condition.

Where J. conveyed a tract of land to his daughter M. “and the lawful heirs
of her body. . . . To have and to hold to her the said M., her natural
life and her children; should she die not leaving any children, then to her
husband D., his natural life. . . . Provided, that the said D. keeps
the fences and ditches in good repair,” and M. died leaving one child sur-
viving, but which died without issue: Held,

1. That M. took an estate for life and her child the remainder in fee, and
upon the death of the latter the estate vested in D. as the heir of the
child.

2. That the condition in the proviso attached to the life estate of D., of which
he would have been seized upon the death of his wife without issue; but
as that contingency had not occurred, it was inoperative, and D. held the
estate as the heir of the child, unaffected by the condition.

Civir actiow, tried before Avery, J., at February Term, 1887, of
Bravrort Superior Court.

It appeared that the plaintiff, John C. Jarvis, and his wife, Nancy,
executed their deed of conveyance (the wife joining only for the purpose
of barring and releasing her right of dower and homestead) to their
daughter, Mary L. Davis, wife of the defendant, C. L. Davis, and the
parts thereof material to a proper understanding of the opinion of the
court are as follows: .

“This deed, made this 5 May, A.D. 1881, by John C. Jarvis and Nancy
Jarvis, his wife, of the first part, to Mary L. Davis, wife of C. L. Davis,
of the second part, both parties of the county of Beaufort and State of
North Carolina: Witnesseth, That the said John C. Jarvis and Nancy
Jarvis, parties of the first part, for and in consideration of the natural
love and affection they have for their daughter, Mary L. Davis, party

of the second part, and in further consideration of the sum of
( 38) one dollar to them paid by said Mary L. Davis, party of the

second part, the receipt of which is hereby acknowledged, have
given, granted and conveyed, and by these presents do give, grant and
convey unto the said Mary L. Davis, wife of C. L. Davis, party of the
second part, and the lawful heirs of her body, a certain tract or parcel
of land lying and being in the county of Beaufort and State aforesaid,
on the west side of Pantego Creek, it being a part of the Malynes Patent,
adjoining the land of the Whitley heirs: Beginning, ete. . .,.

“To have and to hold the aforesaid tract of land and all privileges and
appurtenances thereto belonging, except firewood and timber, a sufficient
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quantity for the use and benefit of the parties of the first part and their
assigns to the use of the balance of the homestead, and the privilege of
draining down and through the lead ditch that passes through the above-
described lands, to her, the aforesaid Mary L. Davis, wife of C. L. Davis,
party of the second part, her natural life and her children. Should she
die, not leaving any children, then to her husband, C. L. Davis, his
natural life, if he be the longest liver of the two: Provided, that the said
C. L. Davis keeps the fences and ditches in good repair and condition.

“And after the decease of the aforesaid parties of the second part, and
there not being any living issue of the said Mary L. Davis, then in that
case, the aforesaid described tract of land to go to the last will and testa-
ment of said John C. Jarvis, one of the parties of the first part.”

The complaint, among other things, alleges in substance :

“That after the making of the deed Mary and Caleb took possession of
the land ; that Mary died, leaving a child surviving her who afterwards
died without issue; that after her death Caleb continued and now
is in the possession, claiming under the deed; that at and for a long
time before the making of the deed there were and had been fences on
and around the land, which at the making of the deed were in
good order, ete., and there were also and had been divers ditches ( 39 )
on the land, which were necessary for the draining as well of those
as of other lands, of which plaintiff at and after the making of the deed
was and still is seized and possessed, and which adjoin the lands con-
veyed; the surplus water which falls upon these last mentioned lands at
the making of the deed, and for a long time before, had been accustomed
to flow through said ditches and ought rightfully so to do; that after the
death of Mary and her child, the defendant Caleb wilfully, unreasonably
and for a long time permitted the fences and ditches to get out of good
repair and condition, and so to remain for a long time, and failed and
neglected to clean out and repair them as was essential and necessary
for the proper cultivation of the lands, and the ditches and fences were
in the bad condition aforesaid at the commencement of this action; that
the said Caleb had sold to defendant Gherkin a large part of the timber
on the land, and Gherkin at and before the commencement of this action
was in the actual possession of the land described in seetion 2 hereof, or
of some part thereof, as tenant of Caleb, or in some way for and under
him; that plaintiff repeatedly requested said Caleb to clean out the
ditches and repair the fences and put the same in good order, but he con-
stantly failed and neglected to do so; that in the year 1884, defendant
Gherkin, by the license of defendant Caleb, and under his direction, cut
and carried from the land a large quantity of timber of great value, so
that not enough was left thereon for the use of the plaintiff, as owner
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of the rest of the original tract as reserved by the deed; that by reason of

the premises, the said Caleb and his assignee Gherkin, have forfeited

all their several estates in said lands, and that the same have ceased and

determined, and that plaintiff is entitled to the immediate possession
thereof, and plaintiff has repeatedly demanded of defendants

(40 ) that they give him possession, which they have refused and still
refuse to do.”

The defendants denied the material allegations of the complaint.

A number of witnesses were sworn and examined on the trial on the
part of the plaintiff, and gave evidence tending to support the allegations
of the complaint.. The plaintiff having closed his testimony, the judge
announced that if the jury should find all the issues for the plaintiff he
could not recover. '

Thereupon the plaintiff, in submission to the opinion of the court,
suffered a judgment of nonsuit and appealed.

Wm. B. Rodman, Jr., and Geo. H. Brown, Jr., for plaintiff.
J. H. Small for defendants.

MEerrimox, J., after stating the case: We are of opinion that in no
proper view of the complaint and the deed to be interpreted, taken in
connection therewith, is the plaintiff entitled to recover, and therefore
his assignment of error is groundless.

It appears from the premises and the habendum clause of the deed,
that the chief and leading purpose of the maker of it was to make a pro-
vision for his married daughter therein named, and such child or chil-
dren as she might at her death leave surviving her. The words “and the
lawful heirs of her body,” appearing in the premises, under the statute
(The Code, sec. 1329), are to be taken as implying her children, nothing
to the contrary appearing, and nothing does so appear. The habendum
clause expressly provides that she shall take an estate for her own life,
and in legal effect, with remainder in fee to her children surviving her.
Although it is not in terms provided that the children shall have the
remainder in fee simple, the statute (The Code, sec. 1280), enacted
before the deed was executed, provides that “when real estate shall be

conveyed to any person, the same shall be held and construed to be
(41) a conveyance in fee, whether the word ‘heirs’ shall be used or

not, unless such conveyance shall in plain and express words show,
or it shall be plainly intended by the conveyance or some part thereof,
that the grantor meant to convey an estate of less dignity.”

There is no provision in the deed that in terms or effect fairly indi-:
cates a purpose to convey to the surviving children a less or other estate
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than the remainder in fee. Indeed, no provision is made to apply
beyond surviving children. Hence, the daughter having died leaving a
child surviving her, the deed operated to convey that estate to the sur-
viving child, thus serving the chief purpose of its maker.

The deed, however, further provides, that the hushand named in it
shall have an estate in the land for his own life, if he should survive his
wife and the latter should die leaving no children surviving her, “pro-
vided that the said C. L. Davis (the husband) keeps the fences and
ditches in good repair and condition.”

This condition, if it be such, is not expressed with clearness and pre-
cision, but treating it as sufficient in substance as a condition that might
be effectual, it applied only to the life estate provided for the husband,
and not to the estate of the wife and children. It looked to the return
of the land to the grantor in good condition as to the fences and ditches.
He did not contemplate or expect its return, if his daughter should die
leaving children surviving her.

The condition does not refer in terms or by necessary implication to
the estate of the wife and children by an unusual condition, not de-
pendent on their acts, but the acts of one whom they might not be able
to control. It appears in the separate and distinet clause of the deed
which provides a life estate in the land for the husband, and clearly
applies to it. Moreover, it is a condition subsequent and intended to
defeat the estate. Such conditions are not favored by the law, and are
construed strictly, It should appear clearly that they apply to
the estate intended to be affected and defeated by them. They (42)
cannot be extended unless by the strongest implication or neces-
sary inference.

The contingency upon the happening of which the husband would
have taken a life estate for his life in the land under the deed never hap-
pened, and can never happen, because the wife died leaving a child sur-
viving her. This child, as we have seen, took the estate in remainder in
fee simple, unaffected by the condition mentioned.

Nor did the contingency happen in which it was provided that the
tract of land should “go to the last will and testament of said John C.
Jarvis” (the father of the grantor), or revert, to him, because the hus-
band and wife did not both die, the latter leaving no surviving issue. She
died léaving a child surviving her, who took the absolute estate in
remainder as indicated. .

It appears that the child afterwards died leaving “no issue capable of
inheriting, nor brother, nor sister, nor issue of such,” but leaving its
father surviving it. The inheritance vested in the latter under the Statute
of Descents (The Code, sec. 1281, Rule 6). And for the reasons already
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stated, he thus took the inheritance unaffected by the condition men-
tioned. By virtue of the statute, he took under his deceased child, and
he did not take under the deed. As the estate of the child was not
affected by the condition in its lifetime, so it was not after it came to the
father, under the statute.

Affirmed.

(43)
J. W. EVANS v. J. W. ETHERIDGE =t aL.

Deed—Registration—Probate—Commissioner of Affidavits—
‘ Purchasers—Creditors.

The registration of a deed or other instrument upon proof of execution before
a commissioner of affidavits, without the adjudication of the clerk of the
Superior Court having jurisdiction, is invalid as against creditors and
purchasers for value. The distinction between probates by clerks of the
Superior Courts and commissioners of affidavits pointed out.

Crvir actiow, tried before Awvery, J., at the Spring Term, 1887, of
the Superior Court of the county of Dars.

By consent a trial by jury was waived and it was agreed that issues of
fact as well as of law should be tried by the court.

The material facts are in substance, that on 21 May, 1886, the defend-
ants, J. W. Etheridge and his wife, then and still residents of the District
of Columbia, executed a deed of trust to W. T. Brinkley conveying to
him the property therein and for the purposes named.

The deed of trust was delivered to the register of deeds for the county
of Dare and registered, and the following is the certificate of probate
and the certificate of registration:

District or CorvmBia—County of Washington—ss.

I, Sam’] C. Mills, a Commissioner of Deeds and Aflidavits of the State
of North Carolina, resident in the District of Columbia, do hereby
certify that J. W. Etheridge and Carrie F., his wife, personally appeared
before me this 22 May, 1886, and acknowledged the due execution of the
foregoing deed. The said Carrie F. Etheridge, being by me privately
examined separate and apart from her said husband touching her volun-

tary execution of the same, doth state that she signed the same
(44 ) freely and voluntarily, without fear or compulsion of her said
husband or any other person, and that she doth still voluntarily
assent thereto; and at the same time before me personally appeared
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W. T. Brinkley, the within mortgagee, and made oath in due form of
law that the consideration in the foregoing is true and bona fide as
therein set forth.
" Witness my hand and seal this 22 May, A.D. 1886.
. Sam’L C. MiLis,
[Com’s Seal.] Commisstoner of Affidavits, etc.,
' For the State of North Carolina,
District of Columbia.

Received 26 May, 1886; registered in Book B, pages 389 and 390,
14 June, 1886.
The above deed of trust was registered in Book B, page 380, 5 June,
1886, without probate, by advice of Judge Albertson. ‘
I hereby certify the foregoing to be a true copy of deed of trust as
recorded in this office. This 6 November, 1886.
G. B. Brivew,
Register of Deeds.

The summons in this action was issued on 28 May, 1886, by J. W.
Evans, the plaintiff, who was on 21 May, 1886, and has been continu-
ously since, clerk of the Superior Court of Dare County, and the same
day that the summons was issued a writ of attachment was issued by
the plaintiff in this action, which was levied 31 May, 1886, and the prop-
erty conveyed in the deed of trust. It was admitted that the account
sued on by the plaintiff is just and still due to him.

W. T. Brinkley died on 4 December, 1886, and soon thereafter ( 45 )
the defendant, J. W. Albertson, qualified as his administrator,
and on 21 December he was regularly appointed trustee in the place of
the said W. T. Brinkley, deceased, to execute the deed of trust.

Upon the facts found it was, among other things, adjudged that the
“deed of trust comstitutes a lien upon the property therein conveyed
from 26 May, 1886, and that sald lien is superlor to the lien of the
attachment issued in this cause.’

Tt was also adjudged that the plaintiff recover of the defendant
Etheridge the sum of $441.11, with interest on $415.20 from 9 May,
1887, till paid, together with costs, to be paid from the proceeds of the
sale of the property in controversy, after first paying the debt secured by
the deed of trust, charges, ete.

To so much of the judgment as declared the deed of trust a lien upon
the property from 26 May, 1886, and first to be paid, the plaintiff ex-
cepted and appealed.

E. F. Aydlett for plaintiff.
E. C. Smith for defendant.
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Davis, J., after stating the case: Though the case states that the sum-
mons and writ of attachment were issued by the plaintiff, who was the
clerk, no question is raised as to their validity, that having been settled
on a former appeal (96 N. C., 42), and the only question presented for
our consideration is: Was the deed from Etheridge and wife to W. T.
Brinkley so proved and registered as to give it validity against creditors
of the bargainor? 'The appellee says it was; the appellant says it was
not, and insists that an adjudication by the clerk of the Superior Court
that the deed was duly acknowledged or proved was an essential prerequi-
site to a valid registration. He further insists that Samuel C. Mills had

ceased to be a Commissioner of Affidavits, ete., for the State of
(46 ) North Carolina on 18 January, 1886, and was not such on

.22 May, 1886, and that he had no authority to take the acknowl-
edgment. of deeds, ete.; and for proof of this he refers to the lists of
Commissioners of Affidavits, ete., as printed in the volumes of the Acts
of 1885 and 1887, as required by sections 636 et seq., of The Code, which
show that the said Mills was appointed on 18 January, 1884; that his
term of office expired on 18 January, 1886, and that he was not there-
after appointed. ) ~

In addition to the requirement that the list of Commissioners, etc., be
printed with the Acts of the General Assembly, section 634 makes it the
duty of the Secretary of State forthwith, upon the appointment of such
commissioners, to certify the same to the several clerks of the Superior
Courts of the State and in like manner to certify to said clerks all re-
movals of commissioners, and of all whose commissions have expired.

If the appellant is correct in either of these positions the judgment
below is erroneous.

Section 1254 of The Code provides that “No deed of trust or mort-
gage for real or personal estate shall be valid at law to pass any prop-
erty as against creditors, . . . but from the registration of such
deed of trust or mortgage in the county where the land lieth,” ete.

It is necessary that all deeds, to be valid as against creditors or pur-
chasers for value, etc., shall be proved in some of the modes prescribed
by law and registered as prescribed. One of the modes is found in
section 1250 of The Code, and is as follows: “Where the acknowledgment
or proof of any deed or other instrument is taken or made in the manner
directed by the laws of this State before any commissioner of affidavits
- for the State of North Carolina, appointed by the Governor thereof, in
any of the states or territories of the United States or in the District
of Columbia, and where such acknowledgment or proof is certified by

such commissioner, the clerk of the Superior Court having juris-
(47 ) diction, upon the same being exhibited to him, shall ajudge such
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deed or other instrument to be duly acknowledged or proved in the same
manner as if made or taken before him.”

Tt is insisted by the appellees that the deed in question was proved in
compliance with this section before a commissioner of affidavits, and
that the adjudication of the clerk is only directory and not an essential
prerequisite to registration, and that, having been registered upon the
certificate of the commissioner, though without any adjudication and
order of registration by the clerk, it is valid, and the purpose of regis-
tration being to give notice, the spirit and purpose of the law is fully
wmet. We are referred to a number of cases (Young v. Jackson, 92 N. C,,
144; Holmes v. Marshall, 72 N. C., 37, and other cases) in which it was
held that “the provisions requiring the certificate of probate by the
probate judge of a county other than that of registration to be passed on
by probate judge (the clerk) of the county of registration, is directory,
and that a registration upon a probate which has not been so passed on is
not void.” The analogy between those cases and that before us is lost
in the fact that the funections of the clerk are broader than those of the
commissioner. He not only takes the proof or acknowledgment, but
adjudges the fact “of due execution,” whereas the commissioner of
affidavits, and perhaps others, only take and certify the acknowledgment
or proof.

“Probate of a deed is taken,” says Pearson, J., in. Simmons v. Gholson,
5 Jones, 401, “by hearing the evidence touching the execution; 4. e., the
testimony of witnesses or the acknowledgment of the party, and from
that evidence adjudging the fact of its execution.

“Where the evidence is offered to the court the entire probate is taken
by it, but where the agency of a commissioner is resorted to, a part of
the probate, i. e., hearing the evidence, is taken by him and certified to
the court, and thereupon the probate is perfected by an adjudica-
tion, that the certificate is in due form and that the fact of the ( 48)
execution of the deed is established by the evidence so certified.”

In cases of probate before clerks who can both take the evidence and
adjudicate the. fact, it has been held that, though it ought not to be
omitted, the fiat of the clerk of the county of registration is not an abso-
lute prerequisite to a valid registration, but the validity of the registra-
tion in such cases rests upon the fact that there has been an adjudica-
tion of “due execution” by an officer competent to both hear evidence
and adjudicate.

The register has no authority to put the deed upon his books unless
proved and so adjudged in some one of the modes prescribed by the
statute. “The probate is his warrant for doing so,” and if registered
without this warrant it does not create such an equity in the mortgagee
or trustee as to affect ereditors or subsequent purchasers for value.
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It was so adjudged in T'odd v. Outlaw, 79 N. C., 235, and we refer to
that case and the authorities there cited.

We conclude that the deed from Etheridge and wife to Brinkley was
registered without proper warrant therefor, and that such registration
did not give it validity as against the plaintiff, who was a creditor.

This renders it unnecessary for us to consider the second point made
by the appellant. :

There is no error.

Cited: Devereux v. MeMahon, 102 N. C., 289; Buggy Co. v. Pegram,
ibid., 344; White ©. Connelly, 105 N. C., 68, 69; Duke v. Markham,
tbid., 1883 Lewis v. Roper, 109 N. C., 20; Johnson v. Lumber Co., 147
N. C., 2503 Cozad v. McAden, 148 N. C., 12; S. v. Knight, 169 N. C,,
344; Fibre Co. v. Cozad, 183 N. C., 604; McClure v. Crow, 196 N. C,,
660.

(49)

E. M. SHORT v. W. A, BLOUNT.

Bill of Enchange—Order—Draft—Acceptance—Contract.

Where upon the presentation of an order for the payment of money the
drawee declined to aceept it, alleging that the drawer had overdrawn, but
retained the order, and subsequently said, “I think there will be money
enough—it will be all right—I will pay it,” but there was no written
acceptance: Held, that this conduct amounted to an acceptance in law.

CrviL actioN, tried at February Term, 1887, before Avery, J., of
Bravrort Superior Court.

This action began before a justice of peace to recover the money
specified in the order sued upon, of which the following is a copy:

“20 Aprir, 1885.
“Dr. W. A. Blount will please pay E. M. Short $58.55 for value re-
ceived, and oblige. J. E. LorpreY.”

It is alleged that the defendant, on whom the order was drawn, ver-
bally accepted and agreed to pay the same.
This the defendant denied.
The justice of the peace gave judgment in favor of the defendant, and
the plaintiff appealed to the Superior Court.
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In the latter court, on the trial, it was in evidence that the firm of
Lordley & Gardner, contractors, had contracted in writing to furnish all
material at their own expense and build and complete a house for de-
fendant; that defendant was to pay so much therefor at different stages
of the work, if done as per contract and completed ; that this order was
drawn and given to Short by Lordley for material Lordley & Gardner
used in the building.

E. M. Short testified that he presented the order and defendant ( 50 )
would not pay it, complaining that contractors had overdrawn
and there was not that due them; and they were not progressing and
doing their work aceording to contract, and said, “Let me see Lordley
first” ; next day defendant told plaintiff that he thought he would have
to lose $46; about ten days after defendant said to plaintiff, “I think
there will be money enough to pay you, and it will be all right, and I will
pay it”; the next Saturday after date of order witness sent Hancock to
defendant; he did not get the money; some time in July or August de-
fendant said he could not pay the order; the order was left with de-
fendant by witness when first presented and retained by him, with plain-
tiff’s consent, until shortly before the magistrate’s trial.

Hancock testified that at Short’s request he went to see defendant,
and presented an order for laths for $7, which Short had on defendant,
and which Short had delivered to Lordley on defendant’s special order;
that defendant paid this order, and witness asked him about the other
order, when he said “he would not pay it that afternoon, but tell Short .
it is all right, and I will pay it,” which reply witness communicated to
plaintiff.

This evidence was denied by defendant, who testified that he had no
funds of Lordley, and that the contractors never completed the contract.

Plaintiff testified that according to his calculation there ought to have
been enough money in Blount’s hands to pay the order at its date. The
plaintiff requested the court to charge the jury:

“1. If the defendant, on being presented by Hancoek, plaintiff’s
agent, with this draft, conveyed the impression such as to satisfy an
intelligent man that he would pay this draft, and this order was accepted
by the plaintiff, the defendant is liable.

“32, If the defendant, the drawee, retained the order or draft ( 51)
from the day when it was presented, 20 April, 1885, and his acts
and conduct indicated an intention to comply with the request of drawer;
or if defendant, by telling plaintiff he would pay it, or by message sent
by Hancock, justified plaintiff in drawing conclusion that drawee in-
tended to accept it, should be regarded as an acceptance and defendant
is liable.”

67



IN THE SUPREME COURT. [99

SHORT v. BLOUNT.

The court declined these instruetions and instructed the jury as fol-
lows:

“1. That if the jury believe the testimony of plaintiff, defendant did
not accept the draft when first presented and the only question arising
out of his testimony is whether on the next day the defendant said to
plaintiff (as testified by plaintiff) ‘I think there will be money enough
to pay it, and it will be all right, and I will pay it,” and whether if he
did use those words it amounted in law to an acceptance. The court
holds this language is too uncertain and equivocal to amount to an
acceptance. The court also instruets you—

“9. That the language alleged to have been used by defendant when
plaintiff’s agent, Hancock, demanded payment of the order, to wit: ‘I
cannot pay it (meaning the order sued on), but tell Mr. Short (the
plaintiff) that it is all right, and I will pay it,” does not amount to an
acceptance in law on the part of the defendant.”

Plaintiff excepted to the refusal of the court to instruct the jury as
requested, and to the instructions given in lieu.

The jury found the issue submitted in favor of defendant.

There was judgment in favor of defendant, from which plaintiff
appealed.

J. H. Small for plaintiff.
Geo. H. Brown, Jr., for defendant.

(52) Merrimon, J., after stating the case: By the acceptance of a
bill of exchange is meant the act or declaration by which the

drawee therein named evinces—makes manifest—his assent and agree-
ment to comply with and be bound by the request and order contained
in the bill directed to him according to its tenor, if the acceptance be
absolute. It is in substance an agreement to pay the sum of money
specified in the bill as therein directed. Chit. on Bills, 281; Story on
Bills of Ex., sec. 238; 1 Par. on Notes and Bills, 281.

No particular words or form of words or manner of expression are
necessary to a valid acceptance, but it should generally be in writing,
because this is orderly, promotes the convenience of business transac-
tions, renders them more certain, and facilitates the proof of acceptance.

Writing, however, is not essential in the absence of statutory legisla-
tion requiring it; the acceptance may be verbal or in writing; either
method is valid; but it must appear by express words or reasonable in-
ference. The intention of the acceptor to pay the bill must clearly
appear in whatever manner evinced.

Usually the drawee makes his acceptance by writing his name across
the face of the bill, and just over it the word “accepted,” but it may be
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made by any word or phraseology implying substantially the same thing.
Any words used by the drawee to the drawer or holder, or the agent of
either, which by reasonable intendment signify that he honors the bill—
will pay it—will amount to an acceptance. And though he may not on
presentment of the bill accept at once, if he afterwards does so, this
will be sufficient to bind him, although the holder would have the right to
insist upon prompt acceptance according to the terms of the bill.

Now if the evidence produced on the trial be accepted as substantially
true, we think that what the defendant said and did was an acceptance
of the order in question. He at first, in the month of April, refused to
pay it on the ground that the contractors had “overdrawn”; he
took the order and kept it until shortly before the action began ( 53 )
on 8 August, 1885 ; he said, having in view some disposition of

it, “let me see Lordley first.”

About ten days after first seeing the orde‘r, having it in his possession,
he said to plaintiff : “I think there will be money enough to pay you, and
it will be all right, and I will pay it.” Afterwards the plaintiff sent to
the defendant for the money; it was not paid. After that time the plain-
tiff again sent his agent, who asked the defendant “about the order”—
the one in question. The latter said “he would not pay it that afternoon,
but tell Short (the plaintiff) it is all right, and I will pay it.” The
agent so informed the plaintiff.

The defendant thus cautiously took ample time to examine the state
of the drawer’s account with himself, and to determine whether or not he
would agree to pay the order.

After such consideration—understanding the whole matter—it must
fairly be so taken—he said, without qualification, to the plaintiff’s agent :
“Tell Short it (the order) is all right, and I will pay it.”

The defendant was fully advised; he must have understood the pur-
port of his language; it was plain, direct and positive, and an absolute
promise to pay the order. He could scarcely have employed more un-
equivocal or more pertinent words. If he made the promise to pay, he
accepted the order and impliedly admitted that he had money of the
drawee to pay it. The promise was to pay the order on the day next
after the promise; he said he would not pay it the afternoon of the day
he made it.

The defendant testified that he did not make the promise last men-
tioned. Whether he did or not was a question of fact for the jury to
determine. The court instructed the jury that the promise was not an
acceptance if made. We think it was, if the evidence, taken as a whole,
were true, '

There is error, and the plaintiff is entitled to a new trlal

Error.
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(54)

HENRY A. WINDLEY anp SAMUEL WINDLEY, Executors oF R. C.
WINDLREY, v. R. T. BONNER, ADMINISTRATOR, ET AL.

Assignment—Estoppel—Revival of Judgment.

Where the assignee of a judgment which had become dormant instituted in his
own name, as assignee, proceedings for leave to issue execution, to which
the defendant was a party but made no opposition, and the leave was
granted, the defendant and those claiming under him were concluded by
those proceedings from denying the assignment.

Crvin acTiow, tried before Avery, J., at May Term, 1887, of the Supe-
rior Court of BeavrorT County.

The complaint alleges the plaintiff’s testator (who died since the com-
mencement of this action) to be the owner of a certain judgment recov-
ered in the Superior Court of Beaufort, at Fall Term, 1869, by Samuel
Windley, administrator of William 8. Cordon, against Benjamin F.
Tripp and William H. Trip, in the sum of two hundred dollars, with
interest from 21 May, 1850, and costs, the issue of numerous executions
to enforce payment thereof; the death of said William H., leaving a will
in which he devises the land deseribed in the complaint to the defendant,
Araminta, his widow, with the proviso that she pay all his debts; her
neglect and refusal to make such payments, and the insufficiency of the
personal estate in the hands of the defendant, R. T. Bonner, adminis-
trator with the will annexed, for their discharge, The other defendants
are the heirs at law of the testator, and the object of the action is, after
laying off the exemption, to have the excess sold and the proceeds applied
in discharge of the indebtedness.

The answer of the defendants, while admitting many of the plain-
tiffs’ allegations, sets up divers defenses, and among them denies the
assignment of the debt due on the judgment, or that the plaintiffs have

any right or claim thereto if in fact it has any validity. This
( 55 ) denial of the transfer raises the only issue upon the trial of which

the alleged erroneous ruling was made, and which alone on the
plaintiffs’ appeal comes up for review in this Court. In support of their
claim to the fund the plaintiffs introduced the following documentary
proofs in the course of the proceedings in the former suit, and the action
of the court upon them:

Samuel Windley, administrator of W. S. Cordon, deceased, having
filed his petition for the sale of notes, judgment and accounts belonging
to the estate of said intestate, and it appearing that the said chose in
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action cannot be collected by due course of law, it is therefore ordered
by the court that the said administrator advertise and sell said notes
according to law. 2 March, 1874.
Geo. L. WinpLEY,
Probate Judge.

R. C. WinpLuy, Assignee of Samuel Windley, Administrator
of Wm. 8. Cordon, deceased,
.

B. F. and W. H. Trirr.

I. R. C. Windley, being duly sworn, deposes and says that he is the
owner of the above-entitled judgment by purchase at a public sale.

IT. That said judgment was granted at Fall Term, 1869, for $200,
with interest from 21 May, 1860, and $16.90 costs, and that no part
thereof, to the best of affiant’s knowledge and belief, has been paid.

That said judgment is docketed in the Superior Court of Beaufort
County. R. C. WinpLEY.

Sworn to and subscribed before me on this 24 July, 1861.
J~o. G. Brouwr, Clerk.

To Wum. H. Trrrr, Esq.:

Take notice that the undersigned will move the Superior Court ( 56 )
of Beautfort County on the 4th Monday in January, 1876, for
leave to issue execution in the above-entitled judgment. Said motion

will be made on the affidavits hereto annexed.
R. C. WinDLEY.

Executed by del. copy to W. H. Tripp. ’
F. J. SavcawsLy, Sheriff.

It appearing to the court that personal service of the notice herein
has been served on W. H. Tripp, and no answer being made, it is, on
motion, ordered that the plaintiff have leave to issue execution against
W. H. Tr1pp in this action.

W. A. Moors, Judge.

The court being of the opinion that the evidence thus produced was
not sufficient to support the alleged assignment, the plaintiffs, in defer-
ence thereto, submitted to a nonsuit and appealed.

W. B. Rodman, Jr., and Geo. H. Brown, Jr., for plaintiffs.
C. F. Warren and J. H. Small for defendants.
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Surrw, C. J., after stating the case: Previous to the recent changes in
the mode of procedure, the assignee of the subject-matter of the action,
if capable of legal transfer, could not be substituted in place of the
plaintiff, and in his own name prosecute the action. If assignable only
in equity, the action proceeded as if no such transfer had been made,
but for the use of the assignee.

It is now otherwise, and by virtue of section 188 of The Code, and as
a consequence of the union of legal and equitable remedies in a single

procedure, the action may “be continued in the name of the
( 57 ) original party,” or by the consent of the court the assignee may

be substituted in his place. When the substitution is made the
assignee becomes thenceforth a party to the record, and prosecutes the
suit upon the same cause of action as succeeding to it. If the plaintiff
died and the cause of action survived, his personal representative could
take his place, and the cause was retained in the court for two terms for
the application to be made. Rev. Code, ch. 1, sec. 1.

This could be done by the issue of a scire facias at the instance of the
defendant against or to such representative, or the latter could be made
a party by motion, as is pointed out and explained by Ruffin, C. J.,
Borden v. Thorpe, 18 Ired., 298.

The plaintiff claiming the debt reduced to judgment and unpaid, after
notice to the administrator of the debtor of his intended motion, and
upon his own affidavit of the assignment, and without any opposition,
obtained leave to sue out execution in his own name, as owner of the
judgment, which order at the same time restored life and activity to the
dormant judgment. The notice was proper in this case, since the action
had been prosecuted to judgment, and the defendant is not chargeable
with knowledge of what transpires afterwards in the proceeding to
enforce it. )

The adjudication upon the plaintiff’s motion by which he is made a
party plaintiff of record in the action is conclusive of his right to pro-
ceed, as proposed, in the enforcement of the judgment against the real
estate, and indeed it is not material to the administrator who receives
the money, so that the debt is satisfied and the judgment discharged.
If there has been no transfer, the money may be claimed by the original
party, but the right cannot be contested by the debtor who has had his
day in court, and has, by his own negligence, failed to avail himself
of it.

There is error, and the judgment is reversed.

Error.
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(88)

D. H. STEVENSON anp H. SLINGHUFF v. THOS. FELTON ET AL.

Appeal—Tral by J ury—_——Referenca——Olie.nt and Attorney.

1. Where the parties to an action have once waived a trial by jury and
selected another mode of trial, neither can afterwards, as a matter of
right, demand a jury trial; nor has the court, against the will of either
party, the discretion to set aside‘the agreement for a reference.

2. The consent to waive a jury trial may be made by counsel without special
authority.

3. The réfusal of the judge to pass upon the report of a referee under a
consent reference, as also his order, without consent of both parties,
striking out the reference, is a ruling affecting a substantial right, and
will be reviewed upon appeal.

CiviL acriow, tried before Shipp, J., at February Term, 1888, of
Wirsox Superior Court.

In August, 1882, the plaintiffs were partners doing business in the

city of Baltimore, and on the 23d of that month sold and delivered to the
defendants Felton & Scarboro goods and merchandise to the amount of
$518.05, which sum they promised to pay, but no part of which has been
paid. ;

On 21 December, 1882, the defendants Felton & Scarboro made an
assignment to the defendant Woodard of their entire stock of goods, ete.,
in trust to pay the debts of the firm, which are divided into two classes,
the debt due to the plaintiffs being in the second or unpreferred class.

On the same day the defendant Felton conveyed to the defendant
Woodard his entire real and personal estate to be held by him in trust
for the wife of the said Felton, in the manner stated in the said deed,
which is set out in the pleading.

The plaintiffs allege that the defendant Scarboro has no estate what-
ever, and that the deed executed by Felton to Woodard, trustee, ete., was
made by him with the purpose and intent “to put his said prop-
erty beyond the reach of his creditors and enjoy the same for his ( 59 )
own use and comfort,” and they ask judgment for the amount due
to them, ete., and among other things that the deed from Felton to
Woodard, trustee, be declared fraudulént and void as to them, ete.

The defendants answer admitting the debt, and that it has not been
paid, but denying the other allegations of the complaint and averring
the bona fides of the deed of trust and setting out in detail the con-
sideration upon which it was made.
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At Fall Term, 1886, the following order, signed by counsel for plain-
tiffs and defendants, was made:

“By consent of counsel this cause is referred to W. R. Allen to decide
all issues therein under the Code.” ,

At the Fall Term, 1887, the referee filed his report and the defendants
filed a number of exceptions thereto, all of which appear in the record.

The plaintiffs’ motion was that the report of the referee be confirmed.
The court expressed the opinion that the pleadings raised issues involy-
ing questions of fraud, and that the cause was improperly referred, and
thereupon denied the motion, declined to pass upon the exceptions and
rendered the following judgment:

“This eause coming on to be heard upon the report of the referee, and
the court being unwilling to proceed to judgment upon the repors, denied
a motion to confirm said report, and ordered and adjudged, upon motion
of John E. Woodard, counsel for the defendants, that the order of refer-
ence heretofore made be stricken out, and that issues be formulated from
the pleadings, to be submitted to a jury.”

The plaintiffs excepted for that:

“1. The court committed error in denying the motion to confirm the
report. _

“9, The court committed error in declining to hear, pass upon and

overrule the exceptions filed by the defendants.
(60) “3. The court committed error in striking out the consent
reference heretofore made in this cause, and submitting the cause
to a jury.

“4,*The court committed error in holding that there were any issues
to be submitted to a jury, whereas it appeared by the report of the
referee that the defendants demurred to the plaintiff’s evidence, and
thereby no -questions of fact were raised.

“5. The court committed error in declining to hold that, upon the
testimony, the plaintiffs were entitled to recover.”

Exceptions overruled. Plaintiffs appealed.

F. A. Wooward for plaintiffs.
No counsel for defendants.

Davis, J., after stating the case: Section 420 of The Code provides
that “all or any of the issues in the action, whether of fact or of law, or
both, may be referred upon the written consent of the parties, except in
actions to-annul a marriage or for divorce and separation.”

This action does not come within either of the exceptions. It was
referred “by consent” in writing, signed by the counsel of plaintiffs and
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defendants, and there is nothing in the character of the action or of the
issues involved to invalidate the reference. We are not aware of any
case in which a reference under The Code was held to be improper
because questions of fraud might be involved.

Many such references have been made and questions of fraud passed
upon by the referee without objection on that account, and notably the
case of Young v. Lathrop, 67 N. C., 63, cited by counsel.

If objected that the reference was by the “written consent” of counsel
and not of the parties, it is fully met by Morris v. Grier, 76 N. C., 410,
and the cases there cited, in which it is said “it is believed to be the
practice throughout the union for suits to be referred by consent of
counsel without special authority.”

Parties litigant have the constitutional right (Art. IV, sec. 13 ( 61)
of the Constitution), to waive trial of issues of fact by a jury,
and when, by consent, they have waived a trial by jury and selected
another mode of trial (and a reference by consent is such a waiver)
neither party can afterwards demand a jury trial as a matter of right,
nor has the judge the power, at his discretion and against the will of
either party, to set aside, or strike out, or discontinue an order of refer-
ence entered by the written consent of the parties. An order of reference
once properly made by the written consent of the parties cannot be
revoked or vacated at the instance of one. Either party has a right to
have the order carried into effect and complied with by a full report of
the referce, and further action by the court can only be had upon such
report. Perry v. Tupper, 17 N. C,, 4183 Flemming v. Roberts, 77 N. C.,
4155 White v, Utley, 86 N. C., 415; McEachern v. Kerchner, 90 N, C,,
1775 Harris v. Shaffer, 92 N. C., 30; and many similar cases.

The court below erred in declining to hear and pass upon the excep-
tions filed to the report of the referee and in striking out the order of
reference and directing that issues be formulated to be submitted to the
jury.

The report of the referee and the exceptions thereto are not now
properly before us. The appeal, though not from a final judgment, was
from a ruling affecting the substantial rights of the parties, and is
clearly within the principle laid down in Grant 4. Reese, 82'N. C., 72.

There is error, and this must be certified to the end that the cause may
be properly proceeded with below.

Error.

Cited: Whate v. Morris, 107 N. C., 101; Deawer v. Jones, 114 N. C,,
652; Lumber Co. v. Lumber Co., 137 N. C,, 438.
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(62)

THE RALEIGH & GASTON RAILROAD COMPANY v. R. J. LEWIS,
SHERIFF OF HaALiFAX COUNTY.

Constitution—Injunction—T axes—Statute.

The act of the General Assembly (chapter 137, section 84, Laws 1887), for-
bidding the granting of injunctions to restrain the collection of any tax,
unless such tax is levied for an illegal or unauthorized purpose, does not
conflict with either the Federal or State Constitutions.

Tazs was an application for an injunction, made in an action pending
in Harrrax Superior Court, and heard before Grawves, J., on the ...
day of January, 1888,

The defendant, who, as sheriff, is tax collector of the county of Hali-
fax, having in his hands the tax list of 1887, in which the plaintiff is

- charged with a tax of $23.40, assessed on lots of land belonging to the
company, and necessary in the prosecution of its business, proceeded
after a levy upon them to advertise a sale for the payment thereof, the
plaintiff having refused to acknowledge its liability, whereupon this
action was brought to restrain the defendant from so doing.

The complaint insists upon the exemption of the lots under a clause
in the charter of the plaintiff, the scope and extent of which has been
passed upon and the exemption adjudged by the Supreme Court of the
United States in E. R. v. Reed, 13 Wall, 264, reversing the contrary
ruling by this Court, found in 64 N. C., 155, and followed by the recog-
nition of such nonliability in B. B. v. Commissioners, 87 N. C., 414.

No answer was put in, and a demand having been made for a restrain-
ing order and refused, the plaintiff appealed.

W. H. Day for plaintiff.
No counsel for defendant.

(63) Swmrm, C. J., after stating the case: The ruling of the Court
is predicated on the Act of 1887, ch. 137, sec. 84, which is in these
words, so far as applicable to the matter in dispute:

“No injunction shall be granted by any court or judge in this State
to restrain the collection of any tax or any part thereof, hereafter levied,
nor to restrain the sale of any property for the nonpayment of any such
tax, except such tax or the part thereof enjoined be levied or assessed
for an illegal or unauthorized purpose, nor shall any person be permitted
to recover by claim and delivery or other process, any property taken or
distrained by the sheriff, or any tax collector, for the nonpayment of any
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tax except such tax be levied or assessed for an illegal or unauthorized
purpose; but in every such case, the person or persons claiming any tax
or any part thereof, to be for any reason invalid, or that the valuation
of his property is excessive or unequal, who shall pay the same to the
tax collector or other proper authority in all respects as though the same
was legal and valid, such person may at any time within 30 days after
such payment demand the same in writing from the Treasurer of the
State or of the county, city or town for the benefit, or under the author-
ity, or by the request of which the same was levied ; and if the same shall
not be refunded within 90 days thereafter, may sue such county, city or
town for the amount so demanded, including in his suit against the
county both State and county tax,” ete.

The statute in terms applies to all taxes, and bears upon its face no
indication of a purpose to shield a tax debtor from his liability as such,
but to free the process of collection from unavoidable embarrassments
so injurious to government both State, county and municipal. It is
obvious that a suit at the instance of all taxpayers, as a class, to restrain
the collection of a particular general tax might result in great
ineconvenience to the public in the deprivation of the means of ( 64)
carrying it on.

In Huggins v. Hinson, Phil,, 126, the action was in the nature of an
assumpsit for money received by the sheriff upon a tax list in his hands
which the plaintiff was forced to pay, and in Gore v. Mastin, 66 N. C,,
371, the action was in trespass for the seizure and sale of a mule, the
tax in both cases being charged to be illegal, and it was decided that in
neither form of proceeding could a recovery be had, inasmuch as the tax
list was in legal effect an execution supported by a judgment, and in the
former case that the remedy was to be sought in an application to the
County Court. To the same effect are S. ». Lutz, 65 N. C,, 503, and
Mulford v. Sutton, 79 N. C., 276. '

The authorities are divergent as to the right of a taxpayer, wrongfully
assessed, to the remedy by injunction against the enforcement of the tax,
the general rule being, according to Mr. High in his work on Injunctions,
sec. 35, that “Equity will not interfere to restrain a tax which is illegal
or void, merely because of its illegality, but there must be some special
circumstances attending the injury threatened to distinguish it from a
mere trespass, and thus bring the case within some recognized head of
Equity jurisprudence; otherwise, the person aggrieved will be left to his
remedy at law.”

In Worth v. Commissioners in Winston’s Eq., 70, while admitting
that relief by injunction may be had against an unlawful tax imposed by
a munacipal corporation (and this was conceded to be the law in London
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v. Wilmington, 78 N. C., 109), the Chief Justice questions the propriety
of a resort to such process when a county or State tax is in process of
collection, and remarks that “an injunction against tax collectors, the
effect of which is to stop all collections, might seriously obstruct the
operations of the government,” ete., adding thereto very forcible reasons
against the practice, and practical difficulties hard to overcome in the
enforcement of the order.
(65)  All these considerations tend in the direction of the statute
which expressly forbids the issue of an injunction to arrest the
collection of taxes, and remits the party to the remedy which it points
out by a demand upon the State or county treasurer to refund, and upon
refusal gives him an action against the county, city, or town to recover
the taxes respectively received, and against the eounty for its own, and
the illegal taxes exacted by the State. As there are ample means of
redress provided for remedying the wrong, the statute does not contra-
vene the provisions of the Federal or our own Constitution, while it
obviates the mischiefs resulting from an interference with the collector.
The injury is not irreparable, for the payment of the small tax ex-
onerates the property and gives the taxpayer recourse to those into whose
treasuries the money has passed for refunding the money. This is in
the line of former adjudications, and we sustain the refusal of the court
to grant the motion in the face of the prohibitory statute.
Affirmed.

Cited: Madce v. Commissioners, post, 66; Mathews v. Commissioners,
post, 105 B. R. v. Reidsville, 109 N. C., 499; Guilford v. Georgia Co.,
112 N. C., 36; Ragan v. Doughton, 192 N. C., 501.

F. BORDEN MACE v. THE COMMISSIONERS anxp SHERIFF OF
CARTERET COUNTY.

Constitution—T awation—Pleading—Statute—Injunction.

1. An injunction to restrain the collection of taxes, which it is alleged, are
levied for an unlawful or unauthorized purpose, will not be granted unless
the facts are fully set forth from which the court can determine the char-
acter or object for which they are levied. A general allegation that the
purpose was illegal or unauthorized, or that the assessment was in excess
of the constitutional limitations, is insufficient.
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2. The prohibition against granting injunctions to restrain the collection of
taxes, in chapter 137, section 84, Laws 1887, embraces those cases where
it is alleged the tax is in excess of the constitutional limitations.

Crvi action pending in Carrerer County, and heard upon ( 66 )
motion for an injunction before Philips, J., at Chambers in
Kinston on 16 November, 1887, brought by the plaintiff in behalf of
himself and all other taxpayers, ete., to restrain and prevent the collec-
tion of certain taxes which are alleged in the complaint to be in excess
of the taxes allowed by the Constitution and laws of the State to be
levied for State and county purposes; and it is further so alleged that
such taxes in excess were “levied for an illegal or unauthorized purpose.”

The answer denies that the taxes complained of are illegal, and that
the same are “levied for an illegal or unauthorized purpose.”

A restraining order was granted by a judge at Chambers, but after-
wards, upon hearing a motion for an injunction pending the action until
the hearing upon the merits, the restraining order was dissolved, and the
motion was denied.

From the judgment in this respect the plaintiff appealed to this
Court.

W. R. Allen for plaintiff.
Clement Manly for defendants.

Mzrrrvon, J.  The tax levy complained of was for the ordinary -
county purposes of the county of Carteret, and we are unable to distin-
guish this case from that of the B. B. v. Lew'os, decided at the present
term, in which the statute (Acts 1887, ch. 137, sec. 84), is construed and
applied, and it is held that an injunction to restrain the collection of
taxes cannot be granted except to restrain the collection of taxes “levied
for or assessed for an illegal or unauthorized purpose.” That case is
directly in point, and must be decisive of this.

Tt is alleged in the complaint in general terms that the taxes, ( 67)
the collection of which is sought to be restrained, were “levied for
an illegal or unauthorized purpose”; but this is wholly insufficient. The
constituent facts necessary to complete and show the alleged “illegal or
unauthorized purpose,” must be alleged in the pleading, so that the court
can see from it what the purpose is and determine its character. The
facts being alleged, it is the province of the court to determine whether
or not the purpose is “illegal or unauthorized.”

The learned counsel for the appellant contended on the argument that
it appears from the pleadings that the tax levy was in excess of the
limitations prescribed by the Constitution, and that the exceptive words,
“except such tax or the part thereof enjoined be levied or assessed for an
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illegal or unauthorized purpose,” of the statute above cited, are broad
enough to embrace, and do embrace, all taxes levied in excess of the con-.
stitutional limitation, or in any way illegally levied. This interpreta-
tion cannot be allowed. It would practically render the statute nugatory.
It is seldom that the collection of taxes is resisted upon grounds other
than that the levy of the same was in some way illegal. The exceptive
words apply not to the levy or illegal levy of the taxes, but to the “illegal
or unauthorized” purpose of the levy. The collection of taxes shall not
be interfered with, by injunction, unless the purpose of the same be
“jllegal or unauthorized.”
- In Worth v. Commassioners, Winst. Eq., 70, this Court expressed some
doubt as to the authority of a Court of Equity to restrain the collection
of State and county taxes by injunction. The Legislature, acting, no
doubt, upon the doubt thus expressed, expressly provided by statute
(Acts 1885, ch. 32, sec. 1), “That the writ of injunction shall be allowed
under the usual rules in all cases against the collection of so much of
said taxes (public taxes) as may appear to have been illegally
( 68 ) imposed or assessed.” The authority thus conferred upon Courts
of Equity was general and comprehensive, and was fully exer-
cised until the ehactment first above eited, which provides broadly that
“No injunetion shall be granted by any court or judge in this State to
restrain the collection of any tax or any part thereof hereafter levied, nor
to restrain the sale of any property for the nonpayment of any such tax,
except such tax or the part thereof enjoined be levied or assessed for an
illegal or unauthorized purpose,” etc. Plainly this prohibition extends
to all taxes, however levied for lawful purposes, the general purpose
being to prevent the interference of the courts by injunction with the
collection of such taxes. The power of the government to raise revenue
promptly and without judicial interference is very great, and its con-
tinued wants and necessities that require money to meet them are cor-
respondingly great. It is deemed better that the individual taxpayer
shall suffer occasional temporary inconvenience than that the adminis-
tration of government shall be impeded or embarrassed to the general
detriment of the people; and this is the more tolerable when a means is .
provided, as is done by the statute last mentioned, whereby unlawful ex-
actions shall be returned to the taxpayer.

But such restrictions upon the authority of the courts is not absolute.
It frequently happens, especially of late years, that taxes are levied for
particular purposes, and the legality of these is sometimes very question-
able. Where taxes are levied for such illegal purposes the courts may
interfere to prevent the collection of them by injunction, the reason as to
the exception as to them being that such limited interference will not
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likely materially prevent the collection of the public revenues. It is
not probable that taxes will be levied for illegal or unauthorized pur-
poses.

It was argued by the counsel for the appellant that the words, “levied
for an illegal or unauthorized purpose,” as used in the eighty-fifth
section of the statute first above cited, tends to support his con-
tention that if the tax levy was illegal the court might grant ( 69)
relief by injunction. This is a misapprehension. The words as
there employed are intended to enable the taxpayer to have returned to
him the money he may have paid in discharge of taxes “levied for an
illegal or unauthorized purpose.” It might be that a taxpayer could
not, for some reason, invoke the interference of the court in such a case,
and would pay the taxes demanded from him for such purpose. If so,
the money so paid shall be returned to him upon proper application, as
in other cases provided for in the statute.

Affirmed.

Cited: Mathews v. Commissioners, post, 705 R. R. v. Reidsville, 109
N. C.; 499; Ragan v. Doughton, 192 N. C., 501.

JAMES L. MATHEWS Er AL, v. COMMISSIONERS OF SAMPSON
COUNTY ET AL.

This case is controlled by the principle announced in R. R. v. Lewis, ante, 62,
and Mace v. Conunissioners, ante, 65,

Trrs was an action to restrain the collection of taxes, heard upon
motion for injunction before Philips, J., at Fall Term, 1887, of Sampson
Superior Court.

The plaintiffs are taxpayers of Clinton Township in the county of
Sampson, and they bring this action to restrain and prevent by injunc-
tion the collection of certain taxes levied by the defendants, commission-
ers of that county, and about to be collected by the defendant sheriff
thereof, alleged for sundry causes stated in the complaint to be illegal,
and to have been illegally levied. A judge at Chambers granted an
injunction pending the action, until the hearing upon the merits,
and the defendants having excepted, appealed to this Court. (70)

W. B. Allen and W. S. Thompson for plaintiffs.
Geo. Davis for defendants.
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Merrivon, J. It is alleged in the complaint that the taxes complained
of were, for numerous causes stated, levied illegally, but it is not alleged
or contended that they were “levied or assessed for an illegal or unau-
thorized purpose.”

Indeed, so far as appears, the purpose was a proper and lawful one.
The court therefore had no authority to grant relief by injunction, as
has been expressly decided in R. E. v. Lewts, anfe, 62, and Mace .
Commissioners, ante, 65. This case is in all material respects like and
must be governed by those cases.

There is error in that the court granted the injunction.

Let this be certified to the Superior Court, to the end that further pro-
ceedings may be had in the action according to law.

Error.

GEORGE E. WORTHAM v. A. M. BASKET anxp JOSEPH BASKET.

Egecution and Judicial Sales—Statutes—Terms of Court.

1. A sale of real property under execution or by order of the courts must be
made at the times and places prescribed by the statute (The Code, secs.
454-472), and if not so made they are void, unless the debtor in good faith,
at the time of the sale, waives a compliance with the statutory require-
ments in these respects.

2. Where there are several statutes relating to the same subject, as here,
regulating the terms of the Superior Courts, they will be so interpreted, if
possible, as to secure harmony in their operation and effectuate the gen-
eral purpose of the legislation.

(71) Tuis is a civil action to recover land, and was tried before
Shipp, J., at Fall Term, 1887, of Vaxce Superior Court.

Issues of fact having been raised by the pleadings, putting directly
in question the plaintiff’s title, he put in evidence and relied upon a deed
of conveyance executed to him by the sheriff of the county of Vance,
dated 2 July, 1883, purporting to convey to him the land in question in
pursuarice of a sale thereof made by that sheriff under and by virtue of
an execution issuing from the Superior Court of the county named,
commanding a sale of the land. The defendant objected to the admis-
sion of this deed in evidence, upon the alleged ground, among others,
that it was void, “because the sale at which plaintiff purchased, and
under which the deed was executed, was made on the first Monday in
June, 1883, and that a regular term of the Superior Court of Vance
County was held during that month, to wit, on the second Monday, and
that the sale could only be made during the first three days of the term.”
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The court overruled the objection, and this is assigned as error. There
was a verdict and judgment for the plaintiff, and the defendant appealed
to this Court.

W. H. Cheek, J. B. Batchelor and John Devereux, Jr., for plaintiff.
T. M. Pittman for defendants.

Mgerrivon, J., after stating the case: It is the just purpose of the
statute (The Code, secs. 454-472), regulating sales of real property
under execution or by order of court, that they shall be made at pre-
scribed times and places so that all persons may know when and where
to attend to purchase such property to be sold. The time and
place of such sales are fixed by law and every one takes notice of (72 )
this. A principal object is to secure as far as practicable a fair,
open, public sale, and thus multiply and encourage bidders and promote
the interests of those persons interested in having the property sell for a
fair price. There are other minor details presecribed by the statute, in-
tended to promote the same end that are mainly directory to the sheriff,
which he omits to observe at his peril, but the time and place are estab-
lished by it, and a due observance of them is essential to the validity of
the sale, and also, the deed executed by the sheriff to the purchaser in
pursuance of it. So that such a sale made at a place or time, not pre-
scribed by law, and a deed of the sheriff executed in pursuance thereof to

' the purchaser, are inoperative and void, unless in possible cases when
the execution debtor by his assent in good faith at the time of sale waives
the statutory requirements. The language of the statute (section 454)
is mandatory, and any interpretation of it other than that we have given
would destroy its efliciency and defeat in large measure the salutary ends
intended to be accomplished by it. Mayers v. Carter, 87 N. C., 146, and
numerous cases there cited.

Hence our opinion in the case before us is, that the supposed sale under
the execution mentioned, and the deed executed in pursuance of it by the
sheriff to the plaintiff, by virtue of which the latter derives title to the
land in question, are inoperative and void.

-The statute (Acts 1876-77, ch. 216, sec. 2) regulating such sales, in
force at the time of the sale in question, provided “That sheriffs and
other public officers selling real estate under execution shall sell the same
at the courthouse of the county in which the property or some part
thereof is situate, on the first Monday in every month, except the month
in which the Superior Court is held therein; then the sales shall be made
during the first three days of the court.” The sale in question
was made at the courthouse on the first Monday in June, 1883. (73)
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But that was not a sale day for such sales in that month as pre-
scribed by the statutory provision just eited, because “the Superior Court
is (was) held” in that, Vance County, the second Monday in that month,
and the sale should have been made on that Monday, or “during the first
three days of the court.” The sale was, therefore, unlawful and void.

The counsel of the appellee contended on the argument here, that the
Superior Court of Vance County could not properly and lawfully be
held on the second Monday of June, 1883, but it should lawfully have
been held on the first Monday of that month, and nothing appearing in
the record to the contrary, it must be taken that it was then held, because
the statute (Acts 1879, ch. 58, sec. 1) then in force, provided that “Rock-
ingham (Superior Court should be held on the) twelfth Monday after
the first Monday of March and September,” and the statute (Acts 1881,
ch. 113, sec. 7) creating Vance County, provided that “the judge of the
Superior Court in and for the Fifth Judicial District shall hold the
Superior Court for said (Vance) county, for one week, commencing the
Mondays after the termanation of the Spring and Fall Terms of said
court in Rockingham County in each and every year,” etc. The conten-
tion is, that the terms of the Superior Court of Rockingham County
under the statute continued but one, and not two weeks, and therefore,
the Superior Court of Vance County could be lawfully held only on the
first and not the second Monday of June, 1883, thus giving effect to the
sale and deed in question.

The several statutory provisions bearing upon this contention are not
very clear as to their meaning, but we think, fairly interpreted, they
imply with sufficient certainty that the terms of the Superior Courts of
Rockingham County embraced two weeks, and that the terms of the
Superior Court of Viance County began on ‘the second Monday after the

like terms began in Rockingham County.
(74) The first statutory provision (Bat. Rev., ch. 17, sec. 11) ap-

plicable, is a general one of the Code of Civil Procedure, regu-
lating the times of holding the Superior Courts of the State. Subse-
quent enactments, presently to be referred to, repealed it in some respects,
modified it in others, and left it operative as to others. It provided that
“The terms of the several Superior Courts of this State shall begin in
each year, at the times herein stated, and shall continue to be held for
two weeks (Sundays and Iegal holidays excepted), unless the business
be sooner disposed of.” The times of holding the courts of each circuit
was then so arranged as to give each in succession a term of two weeks.

Afterwards a general statute (Acts 1876-77, ch. 255) on the same
subject was enacted, and, among other things, it provided that “the Su-
perior Courts in the several counties shall be opened and held at the
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times hereinafter expressed, and each court shall continue in session one
week, or two weeks, as the case may require, and this act will allow,
unless the business thereof be sooner disposed of,” ete. The regulation
as to time was then so arranged as to allow some counties one week and
others two weeks terms; and the courts of Rockingham County were
arranged to be the last of the Fifth Judicial District, so that the statute
would allow the terms of this Court to continue for two weeks as pro-
vided by the statute (Bat. Rev., ch. 17, sec. 11) above cited. This statute
was not expressly repealed—it was repealed in some respects, modified
in others, and left operative in others by implication arising from pro-
visions imconsistent with it to some extent in statutes subsequently
enacted. Indeed, it seems that the purpose of the Legislature in subse-
quent legislation on the subject was to leave it operative, unless repealed
by subsequent inconsistent enactments. Hence the provision, “each
court shall continue in session one week, or two weeks, as the case

may require, and this act will allow.” Otherwise, the time of ( 75)
holding many of the courts must have been left in doubt, uncer-
tainty and confusion. It is not to be presumed that the Legislature in-
tended such unreasonable and injurious results to come about, nor can
several statutes on the same subject be so construed as to allow of such
results, when a different construction can reasonably be given that serves
the general purpose of the legislation. In such case, the several statutes
must be construed together, and their various parts and provisions so
interpreted, if this can reasonably be done, as to produce consistency
and effectuate the intent appearing. The first of the two last mentioned
statutes gave the county of Rockingham a two weeks term of the Supe-
rior Court; the second one did not in terms abridge that term, nor do we
think it did by reasonable implication—it did not necessarily, nor does
any purpose to have it do so appear. The terms of the courts of some
counties, in the arrangement as to time, were cut down to one week, but
nothing appears in terms or by implication to show such purpose as to
Rockingham County. The reasonable inference is, there was no such
purpose.

Another subsequent statute (Acts 1879, ch. 58) was enacted, changing
the times for holding the courts of the Fifth Judicial District, but it
contains no provision inconsistent with the interpretation of the statutes
we have already glven, and we need not advert to it further bere.

The appellant is entitled to a new trial.

Error.

Cited: Lowdermilk v. Corpening, 101 N. O., 650; McNeill v. McDuffe,
119 N. C,, 339; S. v. Patterson, 134 N. C., 620; Palmer v. Latham, 173
N. O, 61.
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(76)
F. R. KNOTT v. N. H. WHITFIELD.

EBvidence—Payment—Burden of Proof—Contract.

The defendant being indebted to the plaintiff, gave an order on M. for the
amount. The plaintiff swore that he received the order with the under-
standing that it should be credited only in the event it was paid, while the
defend%mt testified that he did not remember any such understanding.
The plaintiff sent the order by another person to M. with instructions to
bring it back if it was not paid. M. accepted it, but refused to return it,
saying the plaintiff was indebted to him: Held,

1. There was some evidence to go to the jury that the plaintiif accepted the
order as a payment.

2. That it was the duty of the plaintiff to properly present the order and if
then payment was refused he might look to the drawer.

8. That whether M.’s conduct was justifiable was a question between him and
the plaintiff, and could not affect the defendant.

4, That under the circumstances of this case it was not error to instruct the
jury that the burden was on the plaintiff to make out his case by a pre-
ponderance of the evidence. '

Tnis was a civil action, originally commenced in Granvizre County,
before a justice of the peace and carried by appeal to the Superior Court,
where it was tried before Philips, J., at May Term, 1887.

There was judgment for the defendant, from which the .plaintiff
appealed.

The facts are stated in the opinion.

Robert W. Winston filed a brief for plaintiff.
No counsel for defendant.

Davis, J. The plaintiff alleged that the defendant was indebted to

him in the sum of twenty-three dollars as a balanee due on a bond for
$95, secured by a mortgage.

(77)  The defendant claimed a credit of $22.50, alleged to have been
paid in an order on McGuire & Bryan for that amount, which

was accepted by the plaintiff.

There was evidence on the part of the plaintiff tending to show that
the defendant gave the plaintiff the order, but that it was received with
the understanding that if paid by McGuire & Bryan it would be credited
on defendant’s bond; that the plaintiff sent the order to McGuire by a
boy, with instructions to bring it back if not paid, and that the boy
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handed the order to McGuire, who refused to give it back saymg that
“Knott owed him and he was going to hold the order.”

There was evidence on the part of the defendant tending to show that
he gave the order for $22.50 to the plaintiff in payment of the bond, and
the plaintiff took it and went off with it; that the order was sent to
MecGuire by a boy, and that McGuire accepted it and put it in his
pocket, and sent a message by the boy to the plaintiff that he would
settle with him that evening or pay it; that plaintiff went to McGuire
for a settlement, when a controversy arose between them as to the state
of their aceounts, and upon disagreement plaintiff refused to settle with
MecGuire, and said that he would warrant the defendant on his bond.
Plaintiff did not tell McGuire to credit the amount on his (plaintiff’s)
account, as testified to by McGuire, “after crediting his account by the
order he still owed him” (MeGuire). As testified to by the plaintiff,
upon a settlement MeGuire would be indebted to him.

The following issues were submitted to the jury:

“Ts the defendant indebted to the plaintiff? and if so, in what sum ¢’

The answer was, “Fifty cents and interest.” '

1. Upon the trial “the plaintiff asked the court to charge the jury
that there was no evidence to go to them that Knott had accepted the
Whitfield order on McGuire & Bryan as money, or that he agreed
to credit the $95 bond by said order.” This was declined, and (78)
plaintiff excepted.

There was some evidence. The defendant gave the plaintiff the order.
He says, as stated in the case on appeal, “he (plaintiff) came for money,
and I gave him the order.” He says that it was in payment, and it was
clearly the duty of the plaintiff either to have refused to accept the
order, or, if accepted conditionally by him, to have presented it for pay-
ment, and if payment was refused to have returned it to the defendant.
The evidence was conflicting, and the instruction was properly refused.

2. The court was asked to charge “that in any aspect of the case the
plaintiff must recover $28 and interest.”” This was declined, and the
plaintiff excepted.

The plaintiff only alleged a balance of $23 to be due.

The action is for a balance due on the bond, and if the order was ac-
cepted in payment of that balance the plaintiff should have presented it
properly for payment, and if protested or payment was refused, he
.could have then looked to the defendant for payment.

3. The court was asked to charge “that if MeGuire came by the order
wrongfully, he could not use it without Knott’s authority.” This was
_ declined, and plaintiff excepted.

After the order was delivered by the defendant to the plaintiff and
accepted by him, it passed out of the control of the defendant, and if,
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withqut any fault of his, a controversy arose between the plaintiff and
MecGuire as to the ownership of the order, we are unable to see how the
defendant could be affected by it, or why he should be involved in the
controversy between them. If McGuire had wrongfully gotten posses- .
gion of the order, the plaintiff should have sought redress against him.

It was not the defendant’s duty, nor do we see how it was in his power,
to remedy the wrong. Could he charge that it was wrongfully in the
possession of MeGuire? Or upon settlement, could he resist it as an

item placed to his debit in his account with McGuire?
(79) 4. “Among other things the judge charged that in all eivil

cases the plaintiff must make out his case by a preponderance of
the evidence.” To this the plaintiff excepted and asked his Honor to
charge that in this case the defendant must establish his contention by a
preponderance of the evidence. This was denied. His Honor recited
the evidence and charged “if the order was given by Whitfield and
accepted by Knott with the understanding that it should be credited on
the bond and after acceptance it was ratified by Knott, then Whitfield
was entitled to it as a credit; if not, he was not.” Plaintiff excepted.

Undoubtedly the burden of proving an affirmative defense is on the
party who makes it. This, as was truly said by counsel for the plaintiff,
“is common learning,” and needs no citation of authority, but as appli-
cable to this case we can see no just ground of exception on the part of
the plaintiff, either to the refusal to charge as requested or to the charge
as given. It is not denied that the plaintiff received from the defendant
the order for $22.50, whether as a payment as the defendant says, or
conditionally as the plaintiff says, and it rested upon him to aceount
for it.

The testimony of MeGuire tends to show that there was no question
about the order until after he and the plaintiff had entered upon a set-
tlement “when he (the plaintiff) found that after crediting his account
by the order he still owed” him (McGuire) and the exceptions that
“there was no evidence to go to the jury to support the charge of his
Honor” cannot be sustained.

No error.

Cited: Hicks v. Kenan, 189 N. C., 346,
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(80)

EDWARDS & MURCHISON v. RICHARD E. BOWDEN Axp
BETTIE J. BOWDEN.

Deed—Description—Evidence.

The description in a deed of “a tract of land lying in Greene County, N. C,
adjoining the lands of P. L. and R. N, situate on the east side of the road
leading from Jerusalem church to Patrick Lynch’s, it being a portion of
their part of the original P. tract and containing fifty acres,” is not so
vague and uncertain that parol evidence may not be received to aid in the
identification of the land intended to be conveyed.

OrviL acrioN, tried before Merrimon, J., at Spring Term, 1887, of
Grrexe Superior Court.

The following is a copy of the material part of the case stated on
appeal :

“The action was brought to foreclose a mortgage. The descriptive
words of the deed are: ‘A tract of land lying in Greene County, N. C,,
adjoining the lands of Patrick Lynch and R. N. Bowden, situate on the
east side of the road leading from Jerusalem Church to Patrick Lynch’s,
it being a portion of their part of the original Gray R. Pridger tract and
containing fifty acres.’

“The jury having been empaneled, the plaintiffs offered to read said
deed to the, jury, and the judge having intimated that the description
therein was insufficient and that the plaintiffs could not recover, they
submitted to a nonsuit and appealed.”

W. C. Monroe for plaintiffs.
No counsel for defendants. -

Merrivon, J. Generally, if the description of the land intended to
be embraced and the title thereto conveyed by the deed is so indefinite or
uncertain as that it fails to designate the land meant, the deed
is inoperative and void. It is however a general rule that the ( 81)
deed must be upheld if possible, and the terms and phraseology
_of description will be interpreted with that view and to that end if this
can reasonably be done. The Court will effectuate the lawful purpose of
deeds and other instruments if this can be done consistently with the
principles and rules of law applicable. Proctor ». Pool, 4 Dey., 370.

We think that the deseription in the deed in question of the land em-
braced by it sufficiently points to a particular tract of land—not an
indefinite and undefined part of a tract—but a certain tract so described
as that it may be ascertained.
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If the words “it being a portion of their part of the original Gray R.
Pridger tract and containing fifty acres,” be omitted from the descrip-
tion, it would be substantially like that held to be sufficient in Kitchen v.
Herring, 7 Ired. Eq., 190. The words in that case were “a certain tract
of land lying on the southwest side of Black River, adjoining the lands
of William Haflland and Martial,” and in McLaewhorn v. Worthington,
98 N. C., 199, the deseription held to be sufficient was “all that tract or
parcel of land situate in said county and bounded as follows: Adjoining
the lands of Augustus Braxton, James Hines, T. N. Manning, Cobb
Tripp and others, containing three hundred and sixty acres, more or
less.” So that if the words of description were only these, “A tract of
land lying in Greene County, N. C., adjoining the lands of Patrick
Lyneh, and R. N. Bowden, situate on the east side of the road leading
from Jerusalem Church to Patrick Lynch’s,” there could be no reason-
able question as to the sufficiency of the deseription. Then do the addi-
tional words, “it (the land) being a portion of their part (that is the

part of Patrick Lynch and R. N. Bowden) of the original Gray
( 82 ) R. Pridger tract and containing fifty acres,” control the deserip-
tion and render it insufficient? . We think not.

The last recited words were not the principal or leading words of
description, but intended simply to give the description more particu-
larity by designating the land as “a tract lying,” ete., “it being a portion
(a designated, described portion) of their part,” etc., that is a tract of
fifty acres identified and taken from “their part of the orfginal,” ete.
Hemnce the land is described as “a tract,” a body of land having distine-
tive identity, “adjoining the lands of,” ete. How could it adjoin the
lands of the persons named if it were not designated by some boundary?
If it were a confused, undescribed portion of “their part of the original
Gray R. Pridger tract,” it is not at all probable that it would have been
described as “a tract of land lying,” ete., adjoining “their” land.

The interpretation of the deseription of the land we have thus given
it seems to us is reasonable, and it renders the deed operative, if the
plaintiff can on the trial by proper evidence identify the land as de-
scribed in the deed. He must give evidence of a tract of land as desig-
nated.

Error.

Cited: Blow v. Vaughan, 105 N. C., 205; Perry v. Scott, 109 N. C,,

3825 Martin v. Chambers, 116 N. C., 673; Potato Co. v. Jenette, 172
N. C, 5; Randolph v. Lewss, 196 N. C., 54.
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THOMAS J. NICHOLLS Er AL v. R. J. DUNNING.

Appeal—Certiorari—Lost Record.

‘Where it appears from the return of the writ of certioreri that the original
record has been lost or destroyed, so that a transcript cannot be made,
the Supreme Court will not direct further action until the record is
restored or substituted.

(See same case, 91 N. C,, 4.)

Tuis is an application for the writ of certiorari, to be directed ( 83 )
to the clerk of the Superior Court of Berriz County, commanding
him to send up a transeript of the record in this cause, which had been
tried at the Spring Term, 1882, before Bennett, J.

It was heard upon petition, answer and affidavits.

The action was tried at Spring Term, 1882, and upon the verdiet,
judgment was rendered for the plaintiff, and the defendant appealed.
To prepare the case on appeal, the original papers passed into the hands
of the judge. Other papers, among which were the defendant’s excep-
tions to the ruling and the case prepared by his counsel and a copy
served on plaintiff’s counsel, were afterwards transmitted to him by
mail. The papers not being returned, and the judge retiring from office
in July following, application was made for & writ of certiorar: and
granted, and successive but ineffectual writs were issued to the clerk of
the Superior Court to compel the sending up of a transeript of the
record, to the last of which a return was made to the effect that the
papers were carried away by the judge, and had never been sent back.
Therefore at October Term, 1884, the plaintiff moved for a new trial,
which was refused because no effort appeared to have been made to cause
their restoration to the office. All this appears in the case as reported
in 91 N. C, 4. .

In the present renewed application, it is stated that while repeated
efforts were made to the judge to procure the papers, and the answer was
that they were lost or mislaid, he announced to defendant’s counsel that
they had been found and would be forwarded. This was in the fall of
1886. This was not done, and upon another application an answer
under date of 23 April, 1887, came, in which it was stated that they were
again mislaid, and a search would be made to discover them. His next
letter, written on 8 October, 1887, said they were found and transmitted
to the clerk, and about 20 November a package containing some of the
papers was received.

The response made by one of the plaintiffs is that the papers ( 84)
without the retention of copies in the office to replace them in
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case of loss, were taken out by one of defendant’s counsel and sent to the
judge, and that in consequence of their absence the plaintiffs instituted
proceedings to replace them with copies, which were resisted by defend-
ant’s counsel, and after successive continnances, it appearing that the
papers had been found, dismissed.

R. B. Peebles for plaintiff.
No counsel for defendant.

Swurrr, C. J., after stating the case: From this narrative of facts it is
manifest that the fault lies not at the door of the appellant, and that the
inability to make up the record was in consequence of the absence of the
original papers in the hands of the judge who tried the cause. But that
a proper effort had not been made to obtain their restoration a new trial
might have been awarded, as intimated in the opinion upon the hearing
of the former application, and upon the authority of the cases therein
referred to. “Our power,” say the Court, “is to cause the record to be
sent up, and when there is none from Whlch the transeript can be made,
as is said in the clerk’s return, it is obviously first required to have the
original papers necessary to this end restored to the office; or copies of
such as are destroyed or lost supplied and substituted in place of the
orlgmals, under the direction of the court to which they belong. Until
this is done, and the record then transmitted, no remedial action can be
here had such as is demanded by the petitioner.”

Upon this intimation, after numerous efforts by direct application to
the judge, a part of the papers has reached the office, and this is a basis

upon which the writ may be awarded.
(85) While it is attended with great inconvenience for a judge to
carry off the papers, or that they be sent to him beeause of his
omission to act upon the appeal during the sitting of the court, it has
been so common a practice that we are not digposed to regard it as in-
volving such culpability in counsel as to deny to the client a right lost by
the action of the judge, especially when not opposed.

The writ will issue, and we reserve further action until the record is
sent up, and it may be in so mutilated a form as not to warrant our de-
termining the matter involved in the appeal.

-~ Writ granted.
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M. B. PITT, Executor oF JAMES LAWRENCE, v. E. L. MOORE.

Specific Performance of Contract—=Statute Frauds—Betterments—
License—Parties.

1. The specific performance of a parol contract to convey land will not be
enforced, unless the person charged with the execution thereof submits to
a decree, or unless he admits the contract and does not insist upon the
statute of frauds.

2, Although a parol contract for the sale of land will not be enforced, the law
will not permit him who repudiates it, to enjoy the benefits of the labor
and money expended in the betterment of the property by one relying on
the contract, without compensation.

3. One who enters under a license and makes improvements which perma-
nently enhance the value of the property is protected by the same prin-
ciple.

4. The mortgagees of lands should be made parties to actions in which it may
become necessary to sell them and distribute the proceeds of sale.

CmviL aorioN, tried before Awvery, J., at Fall Term, 1887, of ( 86)
the Superior Court of EpgrcouMsE.

It is alleged and admitted that James Lawrence, late of Edgecombe,
died in said county in 1884, leaving a last will and testament, which
was duly proved, and the plaintiff, executor therein named, duly quali-
fied as such, and that by the terms of said will he is authorized to sell the
interest of his testator in the property mentioned in the pleadings. It
also appears that at the time of the death of the testator, and for some
time prior thereto, he and the defendant were partners and tenants in
common of certain mill property, situated near the village of Sparta, in
Edgecombe County, each owning one-half interest.

It is further alleged, among other things, that the testator and de-
fendant carried on a general milling business at the mill owned by them,
and that for the better utilization of the property, the mill house and a
double tenement house used therewith, “were moved about forty yards
up stream, where a new dam had been built for more than twenty years,
which said dam is upon the lands of the said Moore, on the one side of
the stream, and the lands of Lawrence & Moore on the other, and was
built at a place on the stream formerly covered by the mill pond, and the
mill was built on the land of Moore, immediately below said dam, and
above the old dam, and the opposite side of said stream belongs to
Moore & Lawrence, the mill wheel now being at a place in the mill pond
as it was constructed before the old dam broke and the new one built; he
{Moore) agreeing and contracting in consideration of a payment made
by said Lawrence to him to convey by deed, a title in fee, to one-half
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interest in the site or parcel of land on which said houses were located
after the changes mentioned, being about one-tenth of an acre, so that it
should become the common property of the partnership.”

The complaint further alleges that the defendant promised from time
to time to convey to the testator his half interest in the new site, as set

forth, and has repeatedly admitted the payment therefor by said
( 87) testator, but he never conveyed said title in the lifetime of the

testator, and that since his death the plaintiff executor has de-
manded of the defendant “that he convey said title to those lawfully
entitled thereto, which he has refused to do, alleging that the entire prop-
erty was his, and that he did not intend to account for it in any way.”

The complaint also alleges that the defendant is insolvent; that up to -
the time of the death of the testator, he and the defendant divided the

“tolls weekly; that the plaintiff has demanded that the defendant con-
tinue to make such a division until the property could be divided by
sale, but that the defendant refuses to so divide, but takes and appro-
priates the entire tolls, ete., to the irreparable damage of the estate of the
plaintiff’s testator, and he asks for judgment declaring that the estate of
his testator is entitled to an interest of one-half in the property; that a
sale be ordered and a receiver appointed, ete.

The answer, so far as it is material, states in substance, that after
operating the mill by plaintiff’s testator and defendant on the first site
until about eight years prior to this action, “the mill house and ma-
chinery in it was, by their joint action, removed up the stream and put
upon lands then in possession of the defendant, which he had thereafter
conveyed by mortgage to A. T. Bruce & Co., and that said Bruce & Co.
had no notice of such removal until it was accomplished, and they are
still the owners of the same as mortgagees”; that neither before the
removal of the mill, nor at the time of its removal, was apything said by |
plaintiff’s testator to the defendant about purchasing the land, and the
first time the subject was mentioned between them was about a year after
the removal, when the testator said to the defendant: “We have never
agreed about the price of the land where the mill now sets,” to which

defendant replied that he “was ready to fix the price and execute
( 88 ) the deed for it,” when the plaintiff’s testator said, “it made no

difference about a deed, so he kept it as long as he lived, he was
satisfied.” They continued thereafter to operate the mill by managers
of their selection, and to divide the proceeds equally, till the death of the
testator. He describes the location, and says that when removed every
part of the mill was put upon his land, and denies that he ever promised,
except as stated, “to make title to plaintifi’s testator for one-half interest
in the present mill site, or that he has ever admitted that he has received
payment therefor,” ete.
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He denies that he is insolvent. It was agreed that the mortgage to
Bruce & Co. was executed subsequent to the erection of the mill on the
present site, and that they knew nothing of any agreement between plain-
tiff’s testator and the defendant, and that-the following, which shall be
taken in lieu of a copy of the mortgage, is all therein pertaining to the
mill property in controversy, to wit: “Also my one-half interest in the
five acres of land sold by said Moore to Geo. C. Sugg, and afterwards
sold by his administratrix, including the large grist mill and fixtures
and all the personal property used therewith, known as the ‘Sparta
Mills.” ”?

There was no evidence in writing of any agreement or contract in
regard to the removal or erection of the mill upon the land of the de-
fendant, and he objected to the 1st and 6th issues as there was no evi-
dence, other than parol, bearing upon them; and he insisted that whether .
claiming under the parol contract for the purchase of an interest in the
land, or under a license, the plaintiff must fail.

The following are the issues submitted (the 1st and 6th objected to
by defendant), with the responses thereto, and judgment of the court:

“1, Did the defendant promise to execute a deed t6 Lawrence for one-
half of the present mill site? Answer: Yes.

“9. Did Lawrence pay the defendant for the one-half interest? ( 89 )
Ansgwer : No.

“3. If not, what is the value of one-half of the land on which the
mill sets? Answer Ten dollars.

“4. What is the value of the permanent 1mprovements put upon the
land of the defendant by the defendant and Lawrence as copartners?
Answer : $1,500.

“5. Did Lawrence contribute his half of the expenses incurred by the
erection of the same? Amnswer: Yes.

“6. Was the mill moved by Lawrence and defendant upon defendant’s
land with the understanding and agreement that the land was to be part-
nership property upon the payment by Lawrence of one-half the value
of the land? Angwer: Yes.

“Upon the verdiet the plaintiff moved for the judgment of the court
declaring a lien upon the land upon which the mill sets and the perma-
nent improvements thereon to the extent of one-half the value of said
permanent improvements as found by the jury, and the appointment
of a commissioner to sell the land and improvements to enforce the lien,
unless the: defendant shall in the meantime pay off and discharge the
same. Upon consideration, it is adjudged by the court that the motion
is disallowed, and the defendant moving for judgment non obstante
veredicto, it is adjudged by the court that the defendant go without day.”

Thereupon the plaintiff appealed.
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J. L. Bﬁdyem for plawnitff.
J. B. Batchelor for defendant.

Davis, J., after stating the.case: 1. Is the plaintiff entitled to have

a specific performance of the promise made by the defendant to execute
to his testator a deed for one-half of the mill site?

(90)  The plaintiff insists that though not in writing, the contract
as alleged is substantially admitted by the defendant, and the

equity of the plaintiff not denied, and that the objection that it was not

in writing, but by parol, could only be taken by answer, and as the

statute was not set up as a defense in the answer, that question is not

before the Court.

We take a different view.

- The defendant does not admit any payment or performance, or part
performance, by the testator, so far as it relates to any contract or agree-
ment for the purchase of or title to the land to which the mill was moved.

There is not only the fact, as found, that the testator, Lawrence, never
paid the defendant for the one-half interest, but the plaintiff fails to set
out the consideration or price to be paid, which is an essential and neces-
sary part of the contract. It is true the jury finds that there was an
agreement to convey, and that the land was to be partnership property,
and that it was worth $10; but what was the contract price? None is
alleged in the complaint, and none seems to have been agreed on. The
law required the contract to be in writing, and there is nothing to dis-
tinguish it from Gulley v. Macy, 84 N. C., 434, and like cases in which
it is held that the courts will not enforce parol agreements for the sale of
land, unless in cases when the defendant in his answer submits to per-
form the parol contract as charged in the complaint, “or when he admits
it and neither by plea nor answer, insists on the statute.”

2. Is the defendant liable to the estate of plaintiff’s testator for the
permanent improvements put upon the land jointly by the testator and
- the defendant, to the extent of the one-half of the costs thereof paid by
said testator?

Whatever may have been the ancient rule, it is now well settled by
many decisions from Baker v. Carson, 1 D. & B. Eq., 381, in which
there was a divided Court, but Ruffin, C. J., and Gaston concurring, and

Albea v. Griffin, 2 D. & B. Eq., 9, by a unanimous Court, to
(91) Hedgepeth v. Rose, 95 N. C., 41, that where the labor or money

of a person has been expended in the permanent improvement and
enrichment of the property of another by a parol contract or agreement
which cannot be enforced because, and only because, it is not in writing,
the party repudiating the contract, as he may do, will not be allowed to
take and hold the property thus improved and enriched, “without com-
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pensation for the additional value which these improvements have con-
ferred upon the property,” and it rests upon the broad pr1n01p1e that it
is against conscience that one man shall be ennched to the injury and
cost of another, induced by his own act.

In the case before us, the land on which the mill was situated was of
little value—only $10—the 1mpr0vements put upon it were valuable—
worth by the finding of the jury $1,500—and put up by the plaintiff’s
testator and the defendant, at their joint expense, with the understand-
ing and agreement that they should own the property as partners, and
they continued to deal with it as partnership property down to the death
of the testator. While this agreement cannot be enforced as a valid
contract for the sale of land, equity will not permit the defendant to
enjoy the benefits of it Wlthout compensation. It was not by his mere
license that the improvements were put upon his land—it was coupled
with an expenditure of money by which the land was improved, and
“therefore coupled with an interest, which gave to the testator rights, of
which the defendant cannot deprive him by a repudiation of his parol
agreement. Will. & Tar. B. B. Co. v. Battle, 66 N. C,, 541.

In Bridges v. Purcell, 1 D. & B., 492, it is left an open question,

“whether a license to do an act Whlch in 1ts consequences permanently
affects the property of him who gives it, when so acted on, that what is
done cannot be conveniently undone, may be regarded as a grantee of an
iInterest to the extent of the consequences thereby authorized and
therefore not revocable; or whether the license does not neces- ( 92 )
sarily imply a permission for the thing done to remain, notwith-
standing the continuing consequences; and therefore the licenser, on a
principle of good faith, may be forbidden to withdraw it, without in-
demnifying him who trusted thereto.” The settlement of these questions
was not necessary, as Judge Gdston said, to the determination of that
case, but we think that they have been settled by adjudications since, in
favor of the equity of those who, acting in good faith, have expended
money or labor in improving the property of others in whom they
trusted. Such, we think, is the equity of the plaintiff in this case.

He is entitled to compensation to the extent of one-half of the value
added to the land in question, by the permanent improvements made
thereon.

3. It is conceded that by the terms of the testator’s will, the plaintiff
has authority to make sale of his interest in the mill, but the defendant
objects that the plaintiff sets up a partnership between his testator and
the defendant, and that this action cannot be maintained, because the
property, being partnership property, vests in the surviving partner
under section 1326 of The Code.
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The action is substantially for the settlement of the partnership, and
the plaintiff is entitled to have an account and to receive one-half of the
net profits acerued since the last settlement between the defendant and
his testator, and one-half of the enhanced value to the land by reason
of the improvements, and this relief is within the scope of the plaintiff’s
prayer and warranted by his complaint.

4. Tt appears that after the erection of the mill, A. T. Bruce & Co.
became the mortgagees of the defendant’s “one-half interest” in the prop-
erty in question, and as they thereby became the legal owners of defend-
ant’s interest, and their rights may be affected by the settlement, they

ought to be made parties to this action.
(98)  There is error, and this will be certified to the end that further
proceedings may be had in accordance with this opinion.

Error.

Cited: Tucker v. Markland, 101 .N. C., 427, 8; Vann v. Newsom, 110
N. C,, 126, 130; Field v. Moody, 111 N. C., 358; Pass v. Brooks, 125
N. C., 131; Gammon v. Johnson, 126 N. C., 67; Luton v. Badham, 127
N.(C,100,1, 2, 8, 6; Kelly v. Johnson, 135 N. C., 673; Joyner v. Joyner,
151 N. C., 182; Jones v. Williams, 155 N. C., 189; Reid v. King, 158
N. O, 91; Jones v. Sandlin, 160 N. C., 154; Ballard v. Boyette, 171
N. C,, 26; Carter v. Carter, 182 N. C., 190; FEaton v. Doub, 190
N. C, 22.

LEWIS BLOUNT v. W. A. GUTHRIE.
Implied Contract—Evidence—Judge’s Charge.

1. Where one stands by in silence and sees work done or material furnished
for work done upon premises belonging to him, of which he accepts the
benefit, a promise to pay the value thereof may be inferred from the cir-
cumstances.

2. Therefore, where the defendant contracted with R. to build a house—
including the necessary plumbing for gas and water—under the super-
vision of an architect, and R. contracted with the plaintiff to furnish the
materials and do the plumbing, but R. was discharged before completing
his contract, the defendant taking charge of the work and the plaintiff
subsequently completed his: Held, (1) That there was some evidence to
go to the jury that the defendant had assumed to pay the amount due the
plaintiff under his contract; but (2) that this was an inference of fact
for the jury and not of lew for the court, and it was error to instruct the
jury that the law implied a promise to pay from these facts.
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CrviL AcTIoN, originally commenced before a justice of the peace for
the county of DormAM, and carried by appeal to the Superior Court of
that county and tried before Merrimon, J., at February Term, 1888.

On 5 August, 1886, the defendant entered into a written contract with
one Joseph Ransley, by which Ransley was to build for him a dwelling-
house in the town of Durham. The written contract and specifications
are set out in full in the record, and are minutely drawn and of con-
siderable length, but for the purpose of this controversy it is only
necessary to state that Ransley was to complete the dwelling “to ( 94)
the full and entire satisfaction of the architect”—one Pugin, em-
ployed by defendant—by 1 November, 1886, for which the defendant
was to pay to him the sum of $3,484, as follows:

“When the foundations are complete and ready for framing, $225;
when the entire building is under roof, $700; when the entire building is
plastered, $200; when the entire wood work is completed, $1,000; and
the final payment when all work of every kind is completed and upon a
written acceptance of such by the architect.”

The work was to be done “in accordance with drawings prepared by
the architect, under his supervision and to his satisfaction and accept-
ance.” Among other things, the specifications provided for gas and
water pipes.

The plaintiff testified in substance that he was engaged in plumbing,
and did work on defendant’s house for hot and cold water and gas, and
furnished the material, under a contract made with Ransley.

The work was begun during the second week in November, and finished
some time in December, 1886. There was an estimate submitted by
witness and accepted by contractor for $226; in this estimate there was a
water tank which was taken off at defendant’s suggestion, value $25. .

Witness was directed by Pugin to make the connection for an addi-
tional gas pipe in dressing room. Pugin looked over and saw all mate-
rial and gave the order. Defendant paid for the extra gas pipes. “Pugin
pointed out every position where pipes, ete., were to be placed; defend-
ant was there once or twice during the work; he did not tell me he had
discharged Ransley, and I did not know it till my conversation with
Guthrie in last of December, when work was done; Guthrie directed
the pipe from tank to boiler to be stopped; these directions were all
observed by me; the $200 has not been paid; made demand before I
brought this suit; my work was included in the contract with
Ransley; don’t know whether Ransley had made the contract (95 )
when I furnished my estimate; I had put in all the gas pipe
before I ever spoke to defendant about it; it was not defendant who first
ordered me to put in the extra piece of gas pipe—it was Pugin; for that
plece of pipe I have been paid by defendant; before the contract was
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accepted, contract to be approved by Pugin; he said he had not yet seen
Mr. Guthrie, but he thought he would accept my estimate; Pugin asked
me in July to make my estimate and hand it to Ransley; I did so; most
of the work was done after Ransley quit; Hill was Ransley’s foreman;
Guthrie said he had taken the contract away from Ransley—that he
had failed to comply; told Guthrie he would look to him for the money;
Guthrie said Ransley had been gone for several weeks.”

T. B. Hill testified : “Ransley was discharged by Mr. Guthrie’s direc-
tion for drunkenness; I then took charge; Guthrie hired me to take
charge of the house and superintend it; Blount at that time had not
finished his work, and had not finished it at the time I completed the
work ; while the work was going on Mr. Guthrie was there; Pugin gave
orders for changes, etc., in defendant’s name; Pugin had charge of the
work, to see that it was carried out according to plans and specifications;
Guthrie said he had never authorized Pugin as his agent, but had au-
thorized me; he said whatever work was done after Ransley left he was
responsible for, for he had assumed the work; I think plaintiff was
nearly through before Ransley was discharged.”

Plaintiff recalled : “The pipe that Guthrie stopped was the first water
pipe put in—all water pipe was put in after 13 November; $37.08 done
before 18 November; Guthrie was there and saw me at work, and did
not notify me.”

Defendant testified: “I was to furnish the lot and the old house that
stood upon it, and Ransley was to build me a house for $3,484, to be

finished by 1 November, according to plans and specifications by
(96 ) Pugin; plumbing, ete., in contract; Pugin was my architect to

superintend—not authorized to make contracts; in October I
came to Durham ; found gas pipes had all been put in; was in the house;
called Blount in and asked him if he considered the gas piping done; he
answered, ‘yes’; never paid Blount for anything but that amount for the
price for a drop light; never made myself responsible for any other item;
I directed water tank to be left off; had no other conversation with
Blount till last of December; he had then completed all his work except
putting on the cocks and connecting the pipes with the bath tub; I took
charge 17 November; I ingpected the premises—went over the whole
place; no work was done by plaintiff between 13 and 17 November; dis-
charged Ransley 17 November; time had passed for completing the
house, and it was about half done; at the time I discharged Ransley I
had paid him $1,897.95—this prior to 17 November, 1887, at the time
the plaintiff’s lien was filed, to wit: 25 January, 1887, I had paid on
account of the work, $3,867.80, including what I paid Hill for Ransley
on 17 November; I paid him more than the work was worth; when I
took charge entire building was under roof but not plastered; several
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rooms had not been; the entire wood work was not half done—it was
probably one-fourth done. At date of discharge defendant would, under
his contract, have owed Ransley $925; never have had any written
aceeptance of house by architect; Hill receipted as Ransley’s foreman;
* I saw Blount working there before Ransley’s discharge, but made no
inquiry as to whether he had been paid; when payments made I had not
written certificates from Pugin that there were no liens; did not give
Ransley three days’ notice of intention to take charge of the contract;
the man I talked to about drop light spoke as sub-contractor under
Ransley; never had anything to do with Blount’s estimate; I never saw
it or heard of it till lien was filed; Blount never notified me of

any claim he had before I discharged Ransley; I have never ( 97)
made any settlement with Ransley; did not go into details as to

what the value of the work was up to date of discharging Ransley; I sent
the checks for Ransley to Pugin in order that he might hold them if the
work had not been done, or pay them over if it had been done.”

Pugin testified: “I never made any contract with Blount; Blount’s
work nearly all completed when Ransley discharged; I think, when
Ransley discharged, frame complete; roof partially on; small amount of
plastering on; according to contract-price work was about half done;
I handed Blount’s estimate to Mr. Guthrie 26 January, 1887; I had
never seen it till Hill gave it to me; this after Ransley was discharged,
before Blount’s suit; sent the estimate to Guthrie 26 January, 1887,
Ransley had not complied with the contract; the work had been neg-
lected, consequence failure to finish the house; I asked Blount to make
an estimate, probably; I never accepted the house; never notified de-
fendant that there were no liens upon it; accepted Blount’s work in
writing.”

With the record there is a copy of the “estimate of gas and water
pipes for house of W. A. Guthrie,” dated 12 July, 1886, and signed by
Lewis Blount, and also copies of checks of the defendant payable to the
order of Joseph Ransley and endorsed by the said Ransley and B. A.
Pugin, drawn in August, September and October, aggregating $1,125,
and the balance of $1,897.95 was paid to Hill as Ransley’s foreman on
13 November, 1886.

The issues submitted were:

“1. Did plaintiff do work and labor for and furnish material under a
contract with the defendant?

“If so, what sum, if any, is due from defendant to plaintiff for such
work and material 9’ )

The following instructions were asked for defendant:

“1. That there is no evidence of any contract by the defendant to pay
the plaintiff for the work done by him.
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(98)  “2. That the provisions of the contract between Guthrie and

Ransley were for Guthrie’s protection, and no one not a privy to
said contract can have benefit from it; that Guthrie had a right to pay as
he chose to Ransley, and in advance, if he wished to do so; and the plain-
tiff having relied upon Ransley, could only look to him for pay.

“3. That as Guthrie was not indebted to Ransley at the time the
plaintiff instituted his action, there was no liability on his part to plain-
tiff, as plaintiff could only recover such amount from Guthrie as he,
Guthrie, was then owing to Ransley.

“4, That the burden of proof is upon the plaintiff, and it is his duty, by
a preponderasnce of evidence, to satisfy the jury that the defendant con-
tracted with him to do the work, and if he has failed to satisfy the jury
he is not entitled to recover.

“5. That under the contract between Guthrie and Ransley, Ransley
was ounly entitled to three days’ notice if he failed to supply materials
during the progress of the work; and as the time for the completion of
the work had expired, Guthrie had the right to take charge of the work
after 1 November, 1886, without any notice to Ransley, and complete the
work; and unless Blount did the work after that time under a contract
with Guthrie (or Pugin, as his agent, or if they knew of his doing the
work after that time and accepted it) then the plaintiff cannot recover.”

His Honor refused to give the first, third and fifth instructions, and
declined to give the last clause of the second instruction, to wit: “And
the plaintiff, having relied upon Ransley, could only look to him for
pay.”

To the refusal of his Honor to give the instructions asked for the de-
fendant excepted.

His Honor charged the jury as follows:

(99) “(1) If defendant discharged Joseph Ransley, the contractor,

without making any settlement with him and took charge and
control of the work himself, and permitted and encouraged the plaintiff
to go on and supply materials and perform work, to complete the engage-
ment he had made with Ransley, and plaintiff did go forward after Rans-
ley’s discharge and complete the engagement he had made with Ransley,
and his materials and work were accepted by Pugin, defendant’s archi-
tect, for defendant, and used and enjoyed by defendant, the law implies
a promise by defendant to pay the plaintiff the value of the materials
furnished and labor performed by him, and the plaintiff would be en-
titled to recover hot only for the work and materials done and furnished
after, but also before Ransley was discharged.

“(2) Was the plaintiff unable to carry out his contract with Ransley
(if the eontract was between plaintiff and Ransley only) by the act of
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the plaintiff? If the plaintiff by his act in discharging Ransley pre-
vented him from going on with his contract, his act necessarily made it
impossible for plaintiff to carry ont his contract with Ransley, and the
plaintiff could only procted by the defendant’s permission, and if by
defendant’s permission he did go forward, he will be entitled to recover
the value of his materials and labor, if he has not already been paid, and
the plaintiff would be entitled to recover not only for the work and
materials done and furnished after, but also before, Ransley was dis-
charged.

“(3) If plaintiff supplied materials and performed labor, made a con-
tract with Pugin professing to act as agent for defendant, and defendant
received, used and enjoyed the materials and work, it will be the duty
of the jury to answer the first issue in the affirmative.”

To the first, second and third instructions of his Honor, above set out
and mentioned, the defendant excepted.

The jury responded “yes” to the first issue, and “$200” to the second.

There was judgment for plaintiff, and defendant appealed.

W. W. Fuller for plaintif. (100)
J. W. Graham and John Hinsdale for defendant.

Davis, J., after stating the case: There was no error in refusing the
first instruction asked for by the defendant. There was evidence to go
to the jury from which a contract might be implied.

The familiar principle, so confidently relied on by the defendant “that
where there is a written contract concerning the whole subject-matter”
there can be no implied promise, we think finds no application in the
facts of this case.

It was not pretended that there was any written contract at all between
the plaintiff and the defendant. In fact the learned counsel for the de-
fendant deny that there was any contract, express or implied, by which
the defendant was to pay the plaintiff, and they say that the evidence
shows that the work was completed under the plaintiff’s contract with
Ransley, and referring to the evidence they ask, “Did not Guthrie have
the right to suppose under these circumstances that Ransley himself had
paid Blount out of prior remittances or otherwise arranged with him?”
On the contrary, we cannot see how in any view of the evidence the de-
fendant could suppose that Ransley had paid or arranged to pay or
would pay Blount for work done after the discharge of the former, and
while a different view is insisted upon in the printed brief of the able
and learned counsel for the defendant, we do not understand them in the
oral argument before us as denying the right of the plaintiff to recover
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for so much of the work as was done by him after the defendant dis-
charged Ransley and undertook himself to have the dwelling completed.
It appears from the evidence that after the defendant discharged Ransley
the work was continued under Hill, who had béen Ransley’s foreman, and
who was employed by the defendant “to take chiarge of the house
(101) and superintend it,” and the dwelling was completed under the
_ same foreman and under the direction and supervision of the
same architect, without any notification to the plaintiff of any change
and without the knowledge on his part of any change until after he had
completed the portion of the work which he had undertaken.

If this evidence is to be believed, and there is no conflict in this respect,
might it not be reasonably inferred that the defendant meant to pay, cer-
tainly for the work done after the discharge of Ransley? Would not this
be fairly and justly implied, and was not the evidence proper to go to
the jury to be considered by them upon the question of implied liability
of the defendant to the plaintiff, not only for the work and labor per-
formed and materials furnished after, but also before, the discharge of
Ransley? If Ransley was discharged and the work continued by the
direction of the defendant under the same foreman and architect direct-
ing the details, without any notification to the plaintiff and without any
opportunity on his part to elect to continue or discontinue the work if
he was not to be paid for it, was there a reasonable inference or implica-
tion that the defendant would pay for it?

In Badley v. Rutjes, 86 N. C., 517, it is said, “Tt is unquestionably
true that if, in the absence of all express understanding, one stands by in
silence (and much more if he actively encourages) and sees work done,
or material furnished for work upon premises belonging to him, and of

- which he must necessarily get the benefit, and afterwards he does accept
and enjoy it, a promise to pay the value thereof may be inferred and
ordinarily will be, and the inference under the circumstances will be
purely one of fact, viz., whether the party’s conduct has been such that a
reasonable man might understand from it that he meant to recognize the
benefit as one conferred on himself, and to pay for it. In such a case

there can be no difficulty in making such an inference against the
(102) party, since the premises being his, the benefit of the labor done

or material furnished must necessarily result to him, and withal
he had the opportunity and the power to countermand it, if he would.”

But his Honor instructed the jury that if certain facts stated were
found to exist “the law implies a promise by defendant to pay,” etc. We
think in this there was error, which entitles the defendant to a new trial.
It was not an inference of law but of fact to be determined by the jury,
and it was for them to say whether from all the evidence the conduct of
the parties, and under all the circumstances the plaintiff might reason-
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ably understand that the defendant was liable to him for the work done,
and a reasonably implied obligation or promise on the part of the de-
fendant to pay him for the work. These are questions of fact and not
of law, and 1t is for the jury to find from the evidence whether there was
or was not a reasonably implied contract.

For this error the defendant is entitled to a new trial, and it becomes
immaterial to consider the other questions presented as they are not
involved in the aspect of the case indicated in this opinion.

Error.

Cited: Morrison v. Mining Co., 143 N. C., 256; Blackwood v. B. R.,
178 N. C., 344; Brown v. Wzllwms 196 N. C 250

(103)
JOSEPH G. BRICKHOUSE v. DEBORA SUTTON ET AL*

Evidence—Record—Servica—dJ urisdiction—DEstoppel—Return of
Sheriff—Deputy—Dower—Irregularity.

1. The statutes enacted to cure irregularities in respect to the jurisdiction of
the courts in special proceedings are valid.-

2. The recital in the record of a cause that the defendants therein had been
served with process, is evidence that the service was made and the court
acquired jurisdiction of the persons. Such record cannot be attacked col-
laterally ; if assailed for irregularity it should be by a motion in the
cause; if for fraud, and the action be ended, by independent suit.

3. The sheriff is not required to attest the report of the jury to allet dower.

4, Whether the return of process by a deputy sheriff in his own name is
sufficient, Quere.

Crvir. acrion, tried before Awery, J., at Spring Term, 1887, of
TyrrerL Superior Court.

The action is brought to recover possession of the land described in
the complaint.. The plaintiff claims a life estate therein for the life of
Elizabeth Sutton by virtue of a deed of conveyance executed by her to
him on 26 March, 1880, she being the widow and doweress of Henderson
Sutton, who died intestate in December, 1868. The defendants are the
heirs at law of the latter.

At February Term, 1869, of the Superior Court of the county of
Tyrrell, the widow named filed her petition in that court to obtain dower

*SMmiTH, C. J., having been of counsel, did not sit on the hearing of this cause.
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in the land mentioned. Process issued returnable to the next fall term
of the court to make the heirs at law parties defendant to such applica-
tion to obtain dower. This process was directed to the heirs at law of
the intestate, summoning them each personally, and the same pur-
(104) ported to be returned executed thus: “To hand 12 August, 1869,
J. W. Woodhouse, Deputy Sheriff; executed 24 August, 1869,
J. W. Woodhouse, Deputy Sheriff.”

At the Spring Term, 1860, the court made an order in the proceeding
to obtain dower, whereof the following is a copy:

“It appearing to the court that the defendants have been served with
process and copies of the petition, and they failing to appear and plead
or demur, it is adjudged and decreed by the court that the petition be
taken pro confesso. And the cause thereupon coming on to be heard, it
is adjudged and decreed that the petitioner is entitled to dower in the
lands in the petition mentioned. And it is further ordered that the
following named persons, to wit: Samuel Norman, Asa Etheridge, John
Patrick, Edmund McClees, Marcus D. Newberry, be appointed commis-
sioners to lay off and assign to the petitioner one-third part of said lands,
including the mansion and other houses and put her in possession of the
same, and let a writ of dower issue accordingly.”

Thereupon a proper writ issued to the sheriff commanding him to
summon the commissioners, freeholders named in the above order, to
proceed to allot to the petitioner dower in the lands in question. These
freeholders did assign dower and made report and return of their action,
describing the land so set apart and that they had placed the petitioner
in possession. The report recites that the freeholders were duly sworn,
but it does not appear who administered the oath to them. They were -
attended by a deputy sheriff, and he signed the report and return thus:
“Attest : B. Jones, Deputy Sheriff.”

The plaintiff claims as the grantee of Elizabeth Sutton, who is ad-
mitted to be still living. And while he admits that Elizabeth Sutton
was not entitled to dower otherwise in the land in controversy, he insists
that the defendants are estopped by a record offered by him from claim-

ing her right to dower in said land and the plaintiff’s right as her
(105) grantee to recover possession during her lifetime.

The defendants claim that their ancestor Henderson Sutton
above named in his lifetime conveyed the land to persons named, who
afterwards conveyed the same in fee to the defendant Debora C. Sutton,
under whom they claim.

It was admitted that Elizabeth was not entitled to dower unless by
estoppel of record; that Henderson acquired the land before the year
1860, and was married to Elizabeth before that year.
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As bearing on the question of estoppel defendants contended :

1. That the Superior Court had no jurisdiction in 1869 to assign
dower.

9. That the service of the subpeena, appearing by endorsement thereon,
was not valid.

3. That the attestation of writ of dower by B. Jones, deputy sheriff,
was not valid.

Upon intimation from the court that the jury would be instructed that
upon the whole of the testimony and the facts admitted the plaintiff
could not recover, the plaintiff suffered a judgment of nonsuit and ap-
pealed.

Pruden & Vann and B. P. Felton, by brief, for plaintiff.
E. F. Aydlett for defendants.

MzrriMon, J., after stating the case: The objection that the Superior
Courts did not have jurisdiction of the proceedings to obtain dower in
1869 cannot be sustained. The statute (Acts 1868-69, ch. 93, sec. 40;
Bat. Rev., ch. 117, sec. 9; The Code, sec. 2111), expressly conferred such
jurisdiction upon them. Soon after the enactment of the statute just
cited some doubt prevailed as to whether or not such proceeding should
begin in the Court of Probate or in the Superior Court before the -
clerk thereof, or before the court in term time. This doubt grew (106)
out of the novel and not very clearly defined duties of the clerk
of the court. It gave rise to some conflict of judicial decision, and the
result was the Legislature enacted the statute (Aects 1870-1, ch. 108,
sec. 1; Bat. Rev., ch. 17, secs. 425, 426), which cures irregularities as to
the jurisdiction of the courts in respect to proceedings to obtain dower
and other like special proceedings begun before its enactment. This
statute has been repeatedly upheld as valid. Ward v. Lowndes, 96 N. C,,
367, and the cases there cited.

We need not decide whether the return of the original process—the
“subpeena”—in the proceeding mentioned of Elizabeth Sutton to obtain
dower, in the name of the deputy sheriff and not in the name of the
sheriff by the deputy—was sufficient of itself or not, because in our judg-
ment the ascertainment of the fact and the recital of the same in the
record by the court that the defendants in that proceeding named had
“been served with process and copies of the petition” therein, was alto-
gether sufficient evidence—certainly prima facie—that the defendants
had been served with process, and that the court got and had jurisdiction
of them. It appears from the proceeding that the court had jurisdietion
of the parties and the subject-matter thereof. The proceeding—the
order and judgments therein—were therefore apparently regular and
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~valid—not void—at most in any case only voidable. So that they could
not be disregarded and treated in this action as void, nor could they be
attacked collaterally for irregularity or for fraud. To correct or set
them aside for irregularity, a motion in the proceeding would be a proper
remedy; and as the proceeding is ended, it could be attacked for fraud
only by an independent action. Fowler v. Poor, 93 N. C.,, 466, and
cases there cited. '

It is the service of the process for the purpose by some officer or person
authorized by law to receive it, ordinarily the sheriff, that causes the

jurisdiction of the court to attach to and lay hold and give the
(107) court control of the party to be brought into court in the action

or proceeding. The return of the process, including a minute in
writing indicating what action the officer took under and in pursuance
of it, made by the sheriff, when it purports to be served, is evidence—
strong evidence—prima facie, that it was served, and that the jurisdie—
tion of the court has attached to the party. The service thus appearing
to have been made is regular and efficient, and prevails until it shall be
overthrown by some proper proceeding for the purpose. The court is
presumed by law to be cognizant and to take judicial notice of the officer
to whom it directs its precepts, and of his returns of the same. The
presumption is that the return is true—else the court would not act upon
it, and when the court, acting upon the return, proceeds in the action or
proceeding, the strong presumption 18 that it had jurisdiction of the
parties; its action is-at least apparently regular, and must prevail until
reversed or set aside in some proper way.

The return of process in questlon was made by a person professing to
be and acting as deputy sheriff in his own name. This was irregular, at
least—the return should have been made in the name of the sheriff by
the deputy—but the service was unquestlonably sufficient and regular,
if made by the deputy—such service gave the court Jumsdlctmn of the
parties served, and the irregularity was in the return, not in the serv-
ice—there was the absence of the regular evidence of the service of which
the court could take judicial notice. Such evidence would have been the
return in the name of the sheriff by the deputy. The defective return
might have been amended upon proper application, if the facts war-
ranted such action. But the court might have made inquiry and ascer-
tained that service was actually made by the deputy sheriff; indeed, it
appears from the record that it did—it is recited therein, and in eﬁect

adjudged that service of process was made on the defendants It

(108) would be more satisfactory if the recital in the record of the fact

" of service had been fuller, and made some reference to the evi-

dence of service, but this is not essentlal Every intendment is in favor
of the action of the court and its sufficiency.
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The ascertainment and recital of facts in the record by the court
imports verity and binding effect, and must be so treated for all proper
purposes of the action, until in some proper way the action of the court
shall be successfully 1mpeached Thus, in this case it must be taken
that the court, acting upon proper evidence, ascertained and set forth in
the record the important fact that the defendants in the proceeding in
question were served with the process against them—that is, served regu-
larly—effectually.

And so, also, where the parties go into court and submit themselves
to its jurisdiction for a proper purpose, and this fact is recited in the
record, such record including the recitals, import verity and binding
effect upon the parties everywhere; they cannot be heard to allege the
contrary or attack the judgment in a collateral proceeding or action.
This must be so, else the records of courts would have neither certainty,
permanency, nor efficiency—they would be snares to the innocent often-
t1mes, and utterly untrustworthy.

It is only when a court of general jurisdiction undertakes to grant a
judgment in an action or proceeding where it has not jurisdiction of the
parties or the subject-matter of the action, and this appears from the
record by its terms or necessary implication, or by the absence of some-
thing essential, that the judgment will be absolutely void and have no
effect, and may therefore be disregarded and treated as a nullity every-
where. In that case, the action of the ecourt would be coram: non judice.
Doyle v. Brown, 712 N. C., 393; Spillman v. Williams, 91 N. C., 483,
and numerous cases there cited; Morrow v. Weaed, 4 Towa, 77; Wade on
Notice, sec. 1370.

Ag to the third ground of exception: The statute does not re-
quire the sheriff to attest the “writ of dower” or the report of the (109)
jury assigning the same; but if it were otherwise, the attestation
of the report by the deputy would not render the proceeding void—it
could only render it in such respect irregular and erroneous.

The principal question argued before us was that as to the sufficiency
of the return of the process in question by the deputy sheriff in his own
name and not in that of the sheriff by him. As it appears above that we
have not found it mecessary to decide this question, not entirely free
from doubt; regularly, as we have said, returns should be made in the
name of the sheriff by the deputy.

Tt was held in Holding v. Holding, 2 Law Rep., 440, that the return
of a subpeena in the name of the deputy was insufficient. In M’ Murphey
v. Campbell, 1 Hay., 181, such return was held to be sufficient, although
irregular, and in S. v. Johnston, ibid., 293, its sufficiency was doubted.
In Dobson v. Murphy, 1 Dev. & Bat., 586, the Court held that such
return was not such as could be taken notice of judicially, as that of an
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officer recognized by the law. See Murfree on Sheriffs, secs. 76, 856,
We cite these authorities here to help the convenience of reference in
future cases in which they may be pertinent.

The judgment of nonsuit must be set aside, and the action tried
according to law.

Error.

Cited: Spivey v. Harrell, 101 N, C., 50; Spencer v. Credle, 102 N. C,,
74 ; Tyson v. Belcher, tbid., 1155 Whitehurst v. Transportation Co., 109
N. C., 344; Harrison v. Hargrave, 120 N. C., 103; Oates v. Munday,
127 N. C., 443; Lanier v. Heilig, 149 N. C., 387; Reynolds v. Cotton
Mills, 177 N. C., 424; Clark v. Homes, 189 N. C., 707.

(110)
HACKNEY BROTHERS v. PATTIE D. ARRINGTON.

Proceedings Supplemental to Execution.

‘While the statute (The Code, sec. 488), in its present form dispenses with the
necessity that an affidavit to obtain proceedings supplemental to execution
shall allege that the judgment debtor has no “equitable estate in land
subjeet to the lien of the judgment, and that he has choses in action or
other things of value unaffected by the lien of the judgment and incapable
of levy,” it is still essential that it shall allege the want of known prop-
erty liable to execution.

Ta1s was a motion to dismiss proceedings supplemental to execution,
heard upon appeal from the clerk of the Superior Court of Waxke
County, by Shipp, J., at Chambers, 20 January, 1888,

The plaintiff having recovered judgment before a justice of the peace
in order to sue out supplementary proceedings for its enforcement
against the debtor, offered an affidavit in the following terms:

“1. That on 19 November, 1887, a judgment was duly rendered by a
justice of the peace in Wake County, in favor of plaintiff and against
the defendant for the sum of $252.38.

“2. That on 21 December, a transcript of the judgment was docketed
in the Superior Court of Wake County, and on that day an execution
duly issued from said court for the collection of said judgment, and said
execution is now in the hands of the sheriff of Wake County.

“3. That the judgment debtor Arrington resides in Wake County and
has  property which she unlawfully refuses to apply towards the satis-
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faction of said judgment. That at ... Term, 1887, of the Superior
Court of Vance County the said Arrington recovered a judgment for the
sum of $9,247, with interest, in the action pending in said court entitled
Pattie Arrington v. W. N. Arrington et al., which judgment and
recovery she refuses to apply to the payment of the judgment in (111)
favor of said Hackney Bros., plaintiffs in this proceeding.

“4. That affiant is one of the plamtlﬁ"s in said actlon of Hackney
Bros. v. Pattie Arrington.

“5. That there are no other proceedings supplementary to execution
pending against said Pattie Arrington, to the best of affiant’s informa-
tion and belief.”

The order for the examination of the debtor having been issued, and
the hearing been resumed before the clerk on 13 December, 1887, the
defendant’s counsel moved to vacate the order on the ground of insuffi-
ciency of the affidavit upon which it was made, and the motion being
denied, the defendant appealed to the judge.

The examination thereupon proceeded, and the following mterroga—
tory was propounded :

“What property have you, real or personal, or both, other than that
set apart to you, or to which you are entitled as homestead or personal
property exemption ?”’

The witness declined to make answer, for the reason that until the
ruling upon the subject-matter of the appeal, the examination must be
suspended in order to await the result; whereupon a continuance was
ordered until 29 December, and meanwhile the restraining order, for-
bidding the debtor “to pay, receive, transfer, dispose of, or in any way
interfere with her property not exempt from execution,” was kept in
force, and from this ruling the defendant again appealed.

Upon the hearing before the judge he declared the affidavit essentially
defective, and that the motion to dismiss ought to have been sustained.
From this judgment the plaintiffs appealed to this Court.

8. F. Mordecai for plaintiffs.
Spier Whitaker for defendant.

Surra, C. J. The only inquiry to be here made is as to the (112)
sufficiency of the plaintiffy’ affidavit to support the order for an
examination of the defendant.

In construing the provisions of the Code of Civil Procedure, sec. 264,
and following, now contained, with some modification, in section 488
et seq., of The Code, in the light of previous practice which they were
intended to supersede, Rodman, J., speaking on behalf of the Court,
says: “We think that the purpose of The Code was to give those remedies
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to a plaintiff only in case the defendant had no known property liable to
execution.” McKeithan v. Walker, 66 N. C., 95.

In Hutchison v. Symons, 67 N. C,, 156, equally explicit, and almost
the same language is used by Pearson, C. J.: “The Court holds that the
purpose of The Code was to give supplemental proceedings only in case
the debtor has no property liable to execution, or to what is in the
nature of an execubion, viz.: proceeding to enforce its sale.”

In Weiller v. Lawrence, 81 N. C., 65, Dillard, J., uses this language:
“Lt was moved to dismiss upon the ground that the affidavit of the plain-
tiffs was insufficient to warrant the order of examination, in that whilst
it negatived property in the defendants liable to execution, it did not
negative the existence of equitable interests which could be reached by
" proceedings to enforce g sale in thd nature of an eveculion.”

It was certainly necessary that the affidavit should be thus definite, as
decided by this Court in McKeithan v. Walker, 66 N. C., 95, and
Higtchison v. Symons, 67 N. C., 156.

The same doctrine is reiterated and put in a more precise form in
Hinsdale v. Sincleir, 88 N. C., 338, wherein the judge last mentioned
says: “That to authorize the grant of an order of examination, these
three facts must be made to appear by affidavit or otherwise, to wit: the
want of known property liable to execution which is proved by the
sheriff’s return of “unsatisfied”; the non-existence of any equitable estate

in land within the lien of the judgment,; and the existence of
(113) property, choses in actign and things of value unaffected by any
lien and incapable of levy.”

And again in reiteration it is declared with emphasis in Magruder v.
Shelton, 98 N. C., 545, that the construction of the statute must now be
deemed “settled” and at rest. The appellant’s counsel rely on the amend-
ment introduced in The Code which annexes to the second paragraph of
section 488 at its elose, these words: “And the judgment creditor shall be
entitled to the order of examination under this subdivision, and under
subdivision one, although the judgment debtor may have an equitable
estate in Jand, subject to the lien of the judgment, or may have choses in
action or other things of value unaffected by the lien of the judgment,
and incapable of levy” This addition, it is contended, was made to
remove the necessity of any averment or proof of the debtor’s pogsessing
property exposed to execution, preliminary to his undergoing examina-
tion.

In reference to the effect and extent of this legislative change in the
statute, we remark: ‘

1. The very words of the section preceding are reénacted in The Code
in the form in which they appear in the Code of Civil Procedure, and
this with the construction given to it by the Court.
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2. There is nothing in the amendment dispensing with the allegation
of the nonexistence, so far as known, of property which could be sub-
jected to execution.

3. In the absence of any ev1dence of a purpose to open the way to this
examination into the financial resources of the debtor, when he had
ample visible property to meet the demand and the kind of remedy
sought was wholly unnecessary, it can hardly be supposed that such a
result was intended, or it would have been clearly expressed, and not left
to a strained inference.

4. Tu the cases referred to, one of the conditions of relief mentioned is
an averment negativing the debtor’s having any equitable estate
in land subject to a judgment lien yet not saleable under execu- (114)
tion, and the amendment expressly applies to this, and dispenses
with the averment.

5. The other kinds of property described, the possession of which must
not obstruct the remedy, are such as are “unaffected by the lien of the
judgment, and incapable of levy.”

In Hutchison v. Symonds, supra, the Ch1ef Justice, after the sentence
we have already extracted from the opinion, proceeds to say: “And so
if the debtor has property on which the creditor has acquired a lien, it
must be shown either by a sale of the property, or by affidavit, that the
property is insufficient in value to satisfy the debt; otherwise, the appli-
cation for supplementary proceedings has not sufficient ground to rest on;
for it does not appear that the debt will not be made out of the property
bound by the execution, and so a resort to the extraordinary proceedings
is not shown to be necessary.”

And so one of the essential averments in Hinsdale v. Sinclair, already
recited, is declared to be “the nonexistence of any equitable estates in
land within the lien of the judgment.”

Now, it is plain that the effect of the change brought about is to dis-
pense with any allegation that there was no such ¢rust estate or interest
in the debtor as is specified, and to extend it to other classes of prop-
erty when no lien attaches, and which the officer cannot sell, in order
to the payment of execution in his hands. But it is nowhere indi-
cated that it was the intent of the additional enactment to permit a
creditor to have direct resort to the redress given upon an affidavit that
the debtor “has property which he unjustly refuses to apply toward the
satisfaction of the judgment against him,” when there was ample prop-
erty, real and personal, which could be appropriated by a sale under
execution to the plaintifi’s demand, and to reverse the repeated rulings
of this Court upon the point. If such a purpose existed (and the result
would be a very radical change in the law if it did), it was quite
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(115) easy to give it expression, while the language used, very particular
in its terms, says nothing which can fairly warrant such a deduc-
tion, and we cannot assent to the argument which makes it.

The general reasoning that has led to the ruling by which the statute
is construed, and its true meaning arrived at, is based upon the previous
analogous practice that prevailed in the Courts of Equity, and in order
to its conformity thereto, of which, in the language of Dillard, J., “it is
in part a substitute,” and this will appear by reference to Frost v. Rey-
nolds, 4 Ired. Bq., 494 ; Kirkpatrick v. Means, 5 Ired. Eq., 220; Wheeler
v. Taylor, 6 Ired. Eq., 225, and other cases.

The ruling of the judge must therefore be affirmed, and it is so
adjudged.

Affirmed.

DANIEL L. RUSSELL v, ANTHONY DAVIS anp F. D. KOONCE.
Appeal—Clerk of Superior Court—Certiorars.

1. The duties prescribed for the clerk of the Superior Court in respect to
making and transmitting transcripts of records upon appeals are minis-
terial, and he has no authority to pass upon the guestion whether the
appeal has been perfected. )

2. If the appellee files no exceptions to the appellant’s statement it will be
treated as the case on appeal; if the appellee files exceptions and the
appellant fails to have the cage settled by the judge, the exceptions will
be treated as amendments to the case on appeal.

The facts are stated in the opinion.

D. L. RBussell and Thos. Strange for plaintiff.
John Devereux, Jr., and S. W. Isler for defendants.

(116)  Mgzrrivon, J. This is an application begun by petition filed

by the defendant at the last term of this Court for the writ of
certiorart to compel the clerk of the Superior Court of the county of
New Hanover to transmit to this Court the transeript of the record of an
appeal taken by the petitioner from a judgment rendered in that court
in favor of the plaintiff and against the petitioner at the Spring Term,
1887, thereof.

It appears that the petitioner duly perfected his appeal; that he ten-
dered to the clerk of the Superior Court the costs of transmitting a
transeript of the record thereof to the Clerk of this Court; that the
clerk of the Superior Court refused to so transmit a transcript of the
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record, unless the petitioner “would consent with counsel for the plaintiff
to a case agreed” for the “statement of the case on appeal,” or would
request the judge to fix the time and place for “settling the case.” The
petitioner had filed a statement of the case on appeal for this Court in
the Clerk’s office and served a copy thereof on the appellees, and con-
tended that the latter had not returned the same within three days as
required by the statute (The Code, sec. 550), “with his approval or
specific amendments endorsed or attached.” The Clerk contended other-
wise, and that the case on appeal had not been settled by the judge as
the statute required, and therefore he cught not to transmlt a transeript
of the record to the Clerk of this Court.

The Clerk misconstrued the statute (The Code, sec. 551), which pro-
vides that “The Clerk on receiving a copy of the case settled, as required
in the preceding section, shall make a copy of the judgment roll and of
the case, and within twenty days transmit the same duly certified to the
Clerk of the Supreme Court.” This provision is directory. It does not
imply when an appeal is taken that the clerk shall not transmit a
transcript of the record if no case stated or settled on appeal shall be
received by him. He will not ordinarily do so until the lapse of
the time prescribed or contemplated in the next preceding section (117)
referred to within which such case should be filed in his office;
but if it shall not be filed within that time, or if the appellant shall
direct him to transmit the transcript to the Clerk of this Court, it is his
duty to do so at all events. It may be that a case stated or settled is not
necessary, or that it is delayed or prevented by causes over which -the
appellant has no control, to his prejudice, and he needs to have his
appeal in this Court so that he can the better apply for such remedies as
it can grant. The case stated or settled is not essential to the appeal.
Nor is it the province of the clerk to determine that an appeal shall or
shall not be sent up, nor that the case stated or settled is or is not
sufficient. If a case stated or such case with amendments endorsed or
attached by the appellee be filed, or a case settled by the judge be filed,
the clerk should send a copy of the same as part of the transcript and
this Court will determine whether they are sufficient or not and their
effect, and exercise its authority in that respect for any proper purpose.
The duty of the clerk in respect to the appeal is ministerial and the
appellant has the right to have a transeript of the record thereof sent to
thig Court, when he may direct, and in the absence of special direction,
the clerk will transmit it in the orderly course as above indicated.

In this ease, if it turns out that the copy of the case stated on appeal
by the appellant was not duly returned with amendments endorsed or
attached, then the case as stated by the appellant will be the case for this
Court; if on the other hand, the same was 80 returned, then the case for
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this Court will be that stated by the appellant as amended by the appel-

lee. It may, however, turn out that there are reasons why this Court

ought, upon application, to direct the case to be settled by the judge. But

questions in this respect will be determined when the appeal is brought
into this Court. :

(118) It appears that the petitioner perfected his appeal mentioned
in the petition, and that the clerk of the Superior Court, for no

adequate cause, refused to transmit a transeript of the record thereof to

the Olerk of this Court, as he ought to have done; he is therefore en-

titled to have the writ of certiorari directed to that clerk commanding

and requiring him forthwith to so transmit such transeript.

Certiorars granted.

Cited: Mitchell v. Haggard, 105 N. C., 174; Simmons v. Andrews,
106 N. C., 203, 204; Booth v. Ratcliff, 107 N. C., 8; S. v. Carlton, 1bid.,
957; S. v. Price, 110 N. C., 600; Arrington v. Arrington, 114 N. C,,
116; McDaniel v. Scurlock, 115 N. C., 297; S. ». King, 119 N. C,, 910;
Stevens v. Smathers, 123 N. C., 498.

THE STATE eX geL. WILLIS THARINGTON anp Wirg, SUSAN, v. FENNER
THARINGTON axp R. O. PURNELL, Exgcutor oF WILLIE WINSTON.*

Guardian and Ward—Husband and Wife—Reference.

1. All the evidence taken by a referee should accompany his report, to the
end that it may be considered by the court in reviewing his findings.

2. A guardian will not be permitted to use more than the accruing profits of
his ward’s estate in the maintenance and education of the ward, except
with the sanction of the court, or in extreme cases of urgent necessity.

3. Where a portion of the fund due the ward was from the proceeds of the
sale of lands in 1859, and she married shortly thereafter and attained
full age in 1861: Held, that the interest and profits aceruing thereon after
marriage belonged to the husband as tenant by the curtesy, and the pay-
ment to him by the guardian was proper.

4. Where it appeared that there was a balance due a ward in 1862, in the
hands of an administrator; that the ward was of age and was married;
that there was no suggestion of the insolvency of the administrator, though
he afterwards became insolvent by the results of the war: Held, that
under the peculiar circumstances the guardian was not liable for more
than nominal damages for failure to collect from the administrator.

*Davis, J., having been of counsel, did not sit upon the hearing of this case.
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5. It seems that the husband and co-plaintiff of a ward will be required, in an
action against a guardian for a settlement, to account to the latter for
any payments made to him for his wife, though they were such for which
the wife may not be chargeable.

Tais is a civil action, which was tried upon exceptions to (119)
referee’s report, before Merrimon, J., at April Term, 1887, of
Fravkrin Superior Court.

Joshua Pagchall died in the year 1856, and in December administra-
tion on his estate was granted to Robert Paschall.

The intestate left real and personal estate, and among his other heirs
at law and distributees the relator Susan, a danghter being an infant;
the defendant, Fenner Tharington, was at September Term, 1858, of
the County Court of Franklin appointed her guardian, and entered into
the bond with several sureties, of whom the testator of the defendant,
R. C. Purnell was one, upon which the present action is brought for an
account and delivery over of the trust estate. The feme plaintiff inter-
married with the other plaintiff on 25 December, 1859, and attained
full age in 1861.

The complaint and answer having been filed at January Term, 1883,
the cause was referred to B. B. Magsenburg to take and state an account
of the administration of the trust estate in the hands of the guardian,
and for which he is liable, ' :

The referec accordingly made his report setting out the admitted facts
already cited, and finding a balance due the feme relator at that date
of seven hundred, seventy-six dollars and sixty-four cents. It appears
that the administrator Robert was indulged by the court in filing his
final account from time to time, until early in 1862, when it was ren-
dered and showed to be in his hands $4,482.45, less commissions, $293,
for distribution among the eight children of the intestate. The relators
filed no exceptions to the report of the referee, but moved to
confirm the same, while the defendants did except, and thereupon (120)
the relators moved a recommittal of the report to the referee, to
the end that he might report the evidence omitted, and hear further
proofs, and, this being allowed, the defendants further except to this
ruling and reserve the exception upon a future appeal.

Upon the coming in of the second report of the referee, in which he
makes no change in the account, the relators filed exceptions as follows:

1. For that the referee does not make a separate account of the money
derived from the sale of the ward’s real estate. They insist that this
should have been done and that there should be no disbursement allowed
‘as against this fund, except the commissions to the guardian on his
receipts.
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2. That the referee allows the guardian credit for payments made to
J. A. Henly and C. C. Blacknot when there is no evidence that the
accounts were owing by the guardian or that they were for proper and
necessary articles; that they exceed largely the interest and profits of
the ward’s estate, and as the further ground that these payments were
made by the guardian after the marriage of the relator Susan to the
other relator, and he was not authorized by either of said relators to pay
said debts.

3. That the referee allowed the guardian credit for $304.44 for board
of the relator on insufficient and incompetent evidence, it being allowed
on the evidence of Fenner Tharington alone, the relators claiming that
Susan lived in the family of the guardian who was her brother-in-law,
for a while preceding her marriage; that she went there upon his invita-
tion, and while there her services were worth as much as her board, and
that no charge was made against her by Fenner Tharington on that
account until after the commencement of this action.

4. That the referee has allowed disbursements in excess of the interest

and profits of the ward’s estate.
(121) 5. That the referec has allowed the guardian $152.44 com-
missions.

6. That he has not charged the guardian with $23 received for his
ward from sales of wheat and charged by him in his account filed in
1858.

The defendants also filed exceptions as follows:

1. That the referee admitted as evidence and acted upon the note
executed 31 December, 1856, by Fenner Tharington and W. J. Winston
to Robert L. Paschall, administrator of Joshua Paschall, for $930, to the
introduction of which the defendant objected upon the ground that it
was incompetent, irrelevant, and had nothing to do with the matter in
controversy.

2. To the finding that Fenner Tharington is largely indebted to the
relator, Willis Tharington, as agent, upon the ground that said finding
is not warranted by the evidence; on the contrary the evidence shows that
the said Willis Tharington was largely indebted to the defendant, Fenner
Tharington.

8. The defendant excepts to the finding of the referee that Fenner
Tharington is indebted on account to the relator Susan in the sum of
$523.58, with interest from November Term, 1862, of the County Court
of Franklin, it being the amount due his ward as shown by the final set-
tlement of account of Robert Paschall, administrator of Joshua Paschall,
and this exception is upon the following grounds:

The referee finds, and the record shows, that Robert Paschall, adminis-
trator of Joshua Paschall, was allowed by the court, from time to time,
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to make a settlement of his account as administrator till March Term,
1862, of the County Court of Franklin, when the settlement of said
accounts was had and his final aceount filed and approved, showing a
balance in his hands, after paying the debts of the estate and the cost of
administration, of $4,482.45, less $293 commissions allowed him. The
evidence shows, and the referee finds the fact, that the relators
intermarried on 25 December, 1859, and that relator Susan (122)
became of age in 1861, and these defendants say that the guard-
ianship of defendant, Fenner Tharington, having ceased, he was in no
way liable for the distributive share of the personal property due to
relator Susan in the hands of the administrator, R. L. Paschall, at the
March Term, 1862, of the County Court of Franklin; that no portion
of said distributive share came into his hands as guardian.

4. The referee fails to credit the defendant, Fenner Tharington, with
$67.65, paid J. R. Glenn for the relator Willis in 1869.

The case being heard upon the exceptions and report, the court allowed
exception 4 of the plaintiffs, and overruled exceptions 1, 2, 3, 5 and 6,
to which ruling, allowing exception 4, the defendants excepted. The
court further gave judgment overruling the exceptions 1, 2, 3 and 4 of
the defendants, to which the defendants also excepted.

It appearing from the facts that the guardian had expended more
money on behalf of the relator Susan than the income of the estate, the
defendants insisted that the money so expended was spent for the actual
necessities of the ward, but the guardian had obtained no order of court
allowing him to infringe upon the corpus of the estate. Iis Honor
ruled that the guardian could not be allowed for these expenditures on
settlement with his ward, to which the defendants excepted.

There was judgment for the plaintiff, and the defendants appealed.

C. M. Cook for plaintiff.
N. Y. Gulley for defendants.

Smrra, C. J., after stating the case: It was entirely proper that all
the evidence before the referee should be before the court in determining
upon his findings. There is no cause furnished to the defendants
for complaint of the action of the judge in recommitting the (123)
report, and it is sustained.

It is a well-settled principle that in the management of the trust estate
committed to the guardian, he will not be allowed to use more than the
accruing profits in the maintenance and education of his ward, except
with the sanction of the court, or in extreme cases and of urgent neces-
sity. The law is so explicitly declared by the Court, Ruffin, C. J., de-
livering the opinion, in Long v. Norcum, 2 Ired. Eq., 854, and so uni-
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versally accepted and acted on since, that we deem it needless to look
elsewhere for precedent or authority.

The Court say that while it is not an inexorable rule to refuse to allow
expenditures that encroach upon the principal estate, unless the previous
authority to do so has been given by the Chancellor, so as to admit of
no exceptions, as he has often taken part of the capital for the present
benefit of the ward, and in cases where such sanction, if asked in advance,
would be unhesitatingly given, sustain such expenditure when made
under the circumstances by the guardian acting without permission.
And this may be done when, in the language of the court, “from the
possession of the property the infant cannot be entitled to maintenance
as a pauper, and from mental imbecility or want of bodily health or
strength he cannot be maintained from the profits of his property, nor
put out apprentice and maintained by his master. In such a case, while
there is any part of the estate, it must be used to keep the unfortunate
infant alive.”

In that case the property consisted of a single slave worth, perhaps,
$300, and during the guardianship others were born until their aggre-
gate value was nearly $1,500, and the principal was not only not dimin-
ished by the disbursement, but largely augmented in value, so that if the
increase be considered, there was in fact no encroachment upon the

prinecipal.
(124)  There are no such necessities shown in the present case, and the

general rule must prevail. It may be that an investment in the
education and training of the infant for the duties and pursuits of
mature life would be, and generally it is, far more valuable to him than
the money thus expended would be if retained and paid him after arrival
at age, but until the General Assembly shall otherwise provide, the law
must be, enforeed as it has come down from the past, and infants must,
beyond income, make their own struggles to acquire knowledge, or their
gnardian must expend their moneys, and in the words of the opinion,
“depend on the sense of honor and justice of the ward and his living to
come of age.”

In this connection, however, it may be observed that the proceeds of
the sale of land in the distribution among the tenants is prineipal, and
the aeccruing profits or interest thereon could be used in the support of
the ward up to the time of her marriage, and that, thereafter arising,
would belong to the husband as tenant by the curtesy, and, if received
by him, could not constitute a claim against the guardian.

We are next to consider the matters embraced in the overruled excep-
tions of the defendant to the account.

The first and second of defendant’s exceptions are overruled, the irrele-
vaney of the objectionable testimony, not having so far as we can see any
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misleading tendency upon the mind of the referee, and the other too
vague in terms. Currie v. McNeall, 83 N. C., 176; Morrison v. Baker,
81 N. C,, 76.

The third exception to the report is that the gnardian is charged with
the entire amount of the feme relator’s distributive share in her father’s
estate, when it never went into his hands.

The ground of this exception is that no final account was filed by the
administrator until 1862, more than two years after marriage, when the
fund, under the law then in foree, became the property of the
husband on his reducing it to possessions, and that the loss from (125)
insolvency is the result of his neglect and delay in collecting and
not that of the guardian, and this on the principle enunciated in S. v.
Skinmer, 3 Ired., 564.

This case decides that the mere neglect of a collecting officer to collect
a golvent debt—it remaining good and no actual loss sustained by reason
of the delay, such as the intervention of the statute of limitations and
the like—until the making the change by statute. Rev. Code, ch. 78,
sec. 3, did not charge him with the debt, but only with nominal damages.
See, also, Willey v. Eure, 8 Jones, 320.

Again, while it does not distinctly appear in the report that Robert,
the administrator, was entirely solvent when his final account was ren-
dered and the debt could have been collected, it seems to have been so
assumed by the referee and that insolvency afterwards supervened in
consequence of the general wreck of property brought about by the war;
and while the plaintiff Willis, by his inaction, is quite as blamable for
‘the loss as the guardian, it may be that letting the indebtedness rest upon
the security of the administration bond, seemed to both as safe a course
of action as collecting the money would have been, and the general de-
struction of property and especially of the currency in use that followed,
seems to justify what was done, or rather left undone. We do not think
the defendants should be held liable for more than nominal damages for
the imputed neglect to have a settlement with the administrator, and
especially in view of the subsequent course of the husband in letting-the
debt remain, the contrary of which would be to make the guardian an
insurer or guarantor.

The last exception, in view of what is said, becomes of no importance
in the result.

The guardian is charged with the money derived from the sale (126)
of the land, and interest thereon. The interest is income and
should be applied to the disbursements and charges for the ward’s sup-
port, and if consumed thereby, the guardian is not chargeable therefor.
And so since the marriage and during the husband’s life, he, as tenant
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by the curtesy, is entitled to the accrued interest, his wife only to the
unimpaired principal at his death.

The referee finds that in general terms the defendant Fenner is per-
sonally indebted to the relator Willis, and then very properly holds, that
as the action is upon the guardian bond, these personal accounts between
them are outside the reference, and he disregards them.

The defendant Fenner in his answer, says he never received any of
his ward’s personal estate, and that the money derived from the land
was expended in part for the feme relator, and the residue for her
husband, and that to this extent he is primarily liable in exoneration of
himself, and that he is solvent.

The facts in reference to this matter are not before us in the report,
and to enable us to pass on the question, ought to be ascertained. If it be
true, it would not relieve the guardian from the consequences of his mal-
administration of the trust, but to avoid another suit, this liability, if
incurred by said Willis, should be adjusted in the action.

The liability of a husband to account to the heire at law of his de-
ceased wife for a fund received by him from a sale of her land is decided
in the case of Scull v. Jernigan, 2 Dev. & Bat. Eq., 144. This inquiry
may be determined upon a rereference, rendered necessary in reforming
the account aceording to this opinion.

To this end the cause is remanded and judgment reversed.

Error.

Cited: Duffy v. Williams, 133 N. C., 196.

(127)

THOMAS BOWEN v, EMMA FOX, Executrix oF WILLIAM FOX.

A ppeal—Certiorari—Negligence.

1. It seems that the proper way to obtain relief against a judgment of the
Supreme Court dismissing an appeal, where the dismissal turned upon a
question of law, is by a petition to rehear and not by a motion to reinstate.

2. A motion to reinstate an appeal will not be allowed, nor will a certiorari
be granted where it appears that the appellant has lost his appeal by neg-
ligently failing to give the necessary undertaking within the prescribed
time, .

3. A memorandum of the clerk, evidently not made by the order of the court,
appearing in the record proper, will not be allowed to prevail over a dis-
tinct statement of fact in the case on appeal.

(Davis, J., dissenting.)
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Tuis was a motion to reinstate an appeal and the writ of certiorar
made at this term.
The case is stated in the opinion.

Geo. H. Snow for plaintiff.
J. B. Batchelor and John Devereux, Jr., for defendant.

Mzrrivon, J. The plaintiff obtained judgment against the defendant
in the Superior Court of the county of Vance at May Term, 1887, from
which the defendant appealed to this Court. By consent of counsel, the
defendant had until the first day of July following to give the necessary
undertaking on appeal, but such undertaking was not given until 22
August next thereafter.

At the Fall Term of 1887 of this Court, the appeal having been dock-
eted here, the plaintiff moved to dismiss the same upon the ground that
the undertaking on appeal had not been given within the time allowed
by law as extended by the parties, and the motion was allowed. Bowen v.
Fox, Ex., 98 N. C., 396.

At the present term the defendant moved to reinstate the appeal (128)
on the docket, and have the same heard and determined, suggest-
ing that it had been improvidently dismissed, and the court’s attention
was directed to an entry on the record in respect to the appeal in these
words: “It is allowed upon his giving bond according to law in the
sum of $50, with A. C. Zollicoffer as surety, said bond is duly executed,
and is herewith sent.”” But it likewise appears in the case stated on
appeal that “by comsent of plaintif’s counsel defendant is given until
the first day of July next to file said undertaking.”

And it was conceded on the argument of the motion to dismiss the
appeal, that the undertaking was not given until 22 August, 1887;
it is so stated in the defendant’s petition for the writ of certiorars,
presently to be considered, and it so appears from the affidavits filed with
this petition. There is no question that the undertaking was in fact not
given until the day last mentioned. But it is earnestly contended that
the court is bound by the recital in the record first above recited—that
the record is conclusive.

There might be more plausibility in this contention if the recital
affirmatively appeared to be that of the court, or that the entry was made
by its order; but it is manifest that the material part of it was simply a
memorandum of the clerk, whose duty it was to take the undertaking.
He made the minute, no doubt, on the day the undertaking was given,
without entering the date of the same. The last sentence of it could
have no consistency with any pertinent order of the court. Indeed, it
did not need to have been put on the record at all. It noted nothing to
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be done by the court and nothing to be attributed to it, unless it ap-

peared in some affirmative way to be of it. The case stated on appeal

states the facts, no doubt, and it is not inconsistent with the record:
proper, or the facts of the matter apart from the record.

(129)  As it is not the duty of the court to receive the undertaking, if
it does, as it may, this must appear—not by implication—but

afirmatively. S. v Wagner, 91 N. C., 521. So that the motion to rein-

state the appeal upon the doeket cannot be allowed.

Tt may be questioned whether a motion to reinstate on the docket an
appeal dismissed, is a proper remedy, where the dismissal turned upon a
question of law raised. It would seem that in such case the proper
remedy would be an application to rehear the motion to dismiss. _

The case of Wiley v. Logan, 94 N. C., 564, was not like this one.
The appeal in that case was dismissed upon the ground that the record
had not been printed—simply the requirement of a rule of court had not
been eomplied with—and a motion to reinstate the appeal was considered
and allowed at the term next after the dismissal. It referred to neglect
of counsel in this Court in respect to matters that ordlnarﬂy do not come
within the sphere of professional duty.

The defendant also filed her petition praying that the writ of cer-
tiorars: be allowed in her favor as a substitute for her appeal so lost. We
are constrained to deny this application. It is not suggested that the
appeal was lost or that the petitioner suffered prejudice in respect thereto
by anything said or done by the plaintiff or his counsel. The defendant
made her counsel her agent to give the necessary undertaking, and she
must be bound by his laches. She and he resided in the town of Hen-
derson, near the office of the clerk whose duty it was to take it. It might
have been given in ten minutes. The time to give it was extended by
congent of plaintiff more than a month, yet it was not given until after
the lapse of more than two months. The excuse given for such delay is,
that the agent was absent in a distant city attending his wife who was

ill, and there for medical treatment until after the lapse of the
(130) time allowed. It does not appear that his absence was really

necessary or continuous. But on the contrary, it appears that he
was not there continuously; that he was at his place of business, and
“gttended to conmsiderable legal business in law office” during that time.
Moreover, it appears that he had a clerk in his office and several associate
counsel—one of them residing in the same town, and the others within
easy reach of if. He might easily, if he found it inconvenient for any
cause to give his personal attention to the matter of the undertaking,
have requested one of them to give it prompt attention. It does not
appear that he did. To file the undertaking required but a few minutes,
but it was important—emergent—to file it within the time allowed. The
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failure to do so was not constrained ; there was manifest neglect in con-
templation of law, whether it was occasioned by inadvertence or forget-
fulness, and as a consequence important rights of the plaintiff super-
venéd that are not within our control. We are not at liberty to overlook
such neglect of the defendant, while the plaintiff insists upon his rights
growing out of it. The authorities cited and relied upon by counsel of
the plaintiff are strongly in point. Winborn v. Byrd, 92 N. C., 7;
Churchill v. Insurance Co., ibid., 485; Turner v. Quinn, ibid., 501.

The motion to reinstate the appeal must be denied, and the petition
dismigsed. '

Davis, J., dissenting: I cannot concur in the refusal to grant the
writ of certiorari. Accepting the construction placed by this Court upon
. chapter 121 of the Acts of 1887 ag settled by the decision in this case at
the last term, and without questioning that decision, I think the affidavits
and the record made a part of the affidavit of the defendant disclose
facts which entitle the defendant to the writ.

It appears from the record that the security offered when the (131)
appeakwas taken was accepted as sufficient, the bond was executed
before the appeal was sent up, so no harm came or could have come to
the appellee by reason of the fact that it was not executed within the
time named ; for it was not a bond to stay execution, and that could have
been issued as well after as before the execution of the bond for costs.

If the merits are with the plaintiff, he is protected and can lose noth-
ing by the trial; but if with the defendant, as she alleges, then she suffers
loss without remedy, by a failure to comply, technically, with the letter
of a statute strictly construed, which, I think, was intended to secure the
trial of causes upon their merits, and which should therefore be liberally
construed.

Cited: Griffin v. Nelson, 106 N. C., 238; Grawes v. Hines, ibid., 327;
8. v. Wheeler, 185 N. C., 672.

WILMINGTON & WELDdN RAILROAD COMPANY v. C. C. SMITH.
Condemnation of Land—A ppraisement—Presumption.

1. The sum assessed against the owner of land over which a railroad is con-
structed, for benefits arising therefrom, cannot exceed that which may be
assessed in his favor for damages, and must be for those benefits which
are special to the owner, and not such as he shares in common with other
persons. ' i
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2. It is not necessary that the commissioners appointed to assess benefits and
damages should set forth in their award the particulars in which they
consisted ; and nothing to the contrary appearing, it will be presumed that
they acted upon the proper rules in estimating the assessments.

Turs is a summary proceeding to condemn land, which was heard
upon exceptions to report of commissioners by Merrimon, J., at Fall
Term, 1887, of Nasu Superior Court.
(182) The plaintiff company proposing to run a branch railroad from
a point at Rocky Mount on its own track towards and by the
town of Nashville in its southwestern extension, and being unable to
come to an agreement with the defendant as to the purchase of the right
of way over the lands owned by him in the line of survey, applied to the
Superior Court for the appointment of five commissioners to examine
the land to be condemned and assess the value thereof in damages to the -
defendant, as also the value in benefits to accrue thereto from the con-
struction of the road.

No answer was put into the petition, and the order of appointment as
asked, and for the purposes mentioned, was accordingly made, and with
the consent of the defendant, who had been duly served with notice of the
intended application.

The commissioners, or “jurors” as they are called in the record, met
on the premises, the defendant being present, examined the same and
made report as follows:

“We the undersigned jurors, appointed by John T. Morgan, clerk of
the Superior Court of Nash County, to assess the damages on C. C.
Smith’s lands by reason of the railroad running through the same, do
hereby make the following report:

Damages, $12.50 per acre.............cooocoiioiioiii e, $ 92.75
Benefit derived from said road................cooooi 300.00
All of which is respectfully submitted.
22 Sept., ’86.” (Signatures.)

The defendant filed exceptions to the report, which may be sum-
marized thus: .

1. For that too low an estimate is put upon the value of the land.
(This exception was afterwards withdrawn.)

2. For that in the estimate of accruing benefits the defendant’s claim
to compensation for the easement acquired is extinguished, and that
entering into the excessive valuation were benefits not specially pertain-

ing to him considered and acted on. The clerk, exercising the
(133) functions of the Superior Court, after a reecital of the proceed-
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ing in his adjudication, overruled the exception, confirmed the report
and condemned the “seven and one-half acres” described in the report
for the uses of the railroad, from which the defendant appealed to the
Superior Court in term time. Upon the hearing before the judge he
rendered the following judgment:

“This cause coming on to be heard, the defendant withdrew his excep-
tions to so much of the report as fixed the amount of damages at $12.50
per acre for seven and one-half acres, $92.75, and moved for judgment
for said sum, with interest from 22 September, 1886. The court being
of the opinion that the charge for benefits was too vague, in that the
report does not state of what the benefits consisted, offered to the plain-
tiff to recommit the matter to the jury, to the end that they might state
the particular benefits derived, the plaintiffs declining to ask for this:

It is therefore ordered and adjudged by the court, that the defendant
recover of the plaintiff ninety-two dollars and seventy—ﬁve cents ($92.75),
with interest thereon from 22 September, 1886, and the cost of this
proceeding.

From this judgment the plaintiff appealed.

J. Battle for plaintiff.
C. M. Cook filed a brief for defendant.

Swyirm, C. J., after stating the case: There is no controversy as to the
regularity of the proceeding for the condemnation to the use of the plain-
tiff of the right of way over the defendant’s land for the purpose of
constructing and operating the projected branch road, and the only point
brought up for review is the rejection of the estimate of advantages to
the defendant becanse of the vagueness in the report.

It is not disputed, but in the briefs of counsel of the respective (134)
parties conceded, that the benefits conferred upon the owner of
the land from the building of the road, the value of which is to go in the
lessening his claim for damages resulting from taking and condemning
his property, are not such as he shares in common with other landowners
or near residents, but such as are special to himself, and the allowance
cannot extend beyond the extinguishment of the claim for compensation
for the property taken, nor constitute a counterclaim for the excess.
Asheville v. Johnston, 71 N. C., 399, and other cases referred to in
appellant’s brief.

But it is assumed in the absence of any evidence to the contrary, and
we think rightfully assumed, that the commissioners understood and
acted upon the proper rule in estimating the value of these benefits, inas-
much as the defendant was present and did not then insist upon a
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different rule of admeasurement of the benefits, nor does he state that
ground of objection in his exception to the report, at least with any par-
ticularity, if at all.

The exception is for that the commissioners in the assessment took
into consideration the supposed benefits which might arise from the
construction of said branch road, and while they said the defendant’s
land was damaged to the extent of seven acres at $12.50 per acre, they
extinguished it in the estimate of benefits “which defendant is advised
and believes is unlawful.”

We do not concur in the opinion of the judge that greater particu-
larity is required, and that the report ought to have shown in what the
“benefits” estimated consists. A general verdict is sufficient unless error
enters into it, and if such there were it ought to appear. . The response
meets the error, and if it did not objection should have been made when
the report was submitted.

There is error, and this will be certified for further action in the
court below.

Error.

(135)
E. G. MCDANIEL v. ROBERT ALLEN ET AL.

Agricultural Lien—Mortgage—Claim and, De'live%y——Judgment—
Contract—Evidence.

Where A., the tenant of P., executed to M, an agricultural lien to secure ad-
vances on the crops to be grown on the land of P., and the latter at the
same time agreed with M. to release three bales of cotton to be grown, and
upon which he claimed he held a prior lien: Held,

1. That the declarations of P. made after suit was brought that M. shonld
have the three bales of cotton, was irrelevant.

2. That as no particular bales of cotton had been specifically set apart to be
released by P., M. could not maintain an action against him for the
recovery thereof; and that his remedy, if any, was for the breach of
contract to release.

Crviz. action for the recovery of personal property, tried before
Connor, J., at March Term, 1887, of the Superior Court of Jonms
County.

In February, 1883, the defendant Allen executed to the plaintiff an
agricultural lien on the crops of corn, cotton, ete., to be raised by him
“during the year 1883, on the lands of J. C. Parker, or elsewhere,” to
secure advancements to the amount of $300. By the same instrument
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there was also conveyed two horses, a buggy and other personal property
as additional security. At the same time J. C. Parker wrote to the
plaintiff as follows: “T will release three bales of cotton for Bob to pay
you on the horse he bought of you; the bales shall weigh 500 each.” It
is admitted that “Bob” meant the defendant Allen.

On the same day that the summons was issued in this action the
plamtlﬁ’ sued out claim and delivery for the personal property men-
tioned in the lien executed to him by the defendant Allen, and it was
seized by the sheriff.

The crop was replevied by the defendant Parker, and the other per-
sonal property was delivered to the plaintiff.

After the complaint was filed, the defendants Parker & Sim-
mons were perinitted to interplead, and they filed an answer (136)
alleging ownership of the crops in themselves.

At Spring Term, 1887, the plaintiff filed an amended complaint alleg-
ing indebtedness of defendant Allen for supplies advanced to enable him
to make a crop in 1883, on the lands of the defendant Parker:

The defendants, Parker & Simmons, also filed an amended answer, in
which it is admitted that the defendant Parker agreed to release his
claim as landlord to three bales of cotton to be raised by Allen to be
applied to the payment of a horse sold to said Allen by the plaintiff, but
they say the plaintiff had other security primarily liable for said debt,
which he had seized and sold and purchased himself, and which should
be so applied.

The plaintiff introduced as evidence the lien which also included the
mortgage of personal property, the paper written by Parker releasing
three bales of cotton, the note of Allen for $300, and also himself as a
witness, to show that he sold to Allen a horse and buggy and took the
note for $300 and the mortgage and release from Parker; that Allen
was Parker’s tenant, and used the horse in making the crop; that he
made no other advancements; that he seized and sold the personal prop-
erty for $140, and that Allen owed him $188 on his note; that more than
three bales of cotton were raised by Allen, and three bales were worth
$142.

For the defendants, Parker & Simmons, there was evidence to show
indebtedness from Allen to them to a considerable amount, which was
a lien upon or secured by a mortgage on the crop.

The plaintiff was recalled as a witness, and offered to show that after
the cotton was seized the defendant Parker promlsed that he shtould
have three bales of cotton,

This was objected to by the defendants as irrelevant, and excluded by
the court, and plaintiffs excepted.
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(137)  The following issues were tendered by the plaintiff and assented
to by defendants: '

“Is the plaintiff the owner and entitled to the possession of three bales
of cotton of the crop if made by Robert Allen during the year 1883 on
the lands of defendants?’ '

The court instructed the jury that upon the téstimony the plaintiff
‘was not entitled to recover. The plaintiffs excepted.

The plaintiffs moved for judgment against Robert Allen for $188 and
for the personal property described in the complaint, the same having
been delivered to hinf, the plaintiff, by the sheriff. This judgment was,
without -objection, rendered. The plaintiff then moved for judgment
‘against the sureties on the undertaking given by defendant. The court
denied this motion, because it was conceded that the plaintiff had taken
possession of and sold the property. The plaintiff excepted. _

The court then rendered the judgment which appears in the record.
Plaintiff appealed. '

8. W. Isler for plaintiff.
Clement Manly for defendants.

Davs, J., after stating the case: The first exception was to the exclu-
sion of the evidence of the plaintiff offered to show that after the cotton
was seized the defendant Parker promised that he should have three
bales of cotton.

This is not an action against Parker for a refusal to comply with a
contract or promise to deliver three bales of cotton, but an action of
claim and delivery, and the only issue presented is as to the right of the .
plaintiff to the possession of three bales of cotton of the erop made by
“‘Bob’ Allen during the year 1883 on the land of the defendant.” If
Parker had agreed to deliver three bales of cotton to the plaintiff under
a contract of sale, or if he had conveyed to the plaintiff by mortgage

three bales of cotton, or if, as was proposed to be shown in this
(188) case, ‘he had promised that the plaintiff should have three bales

of cotton, it would only have given to him the right to sue for
the value of three bales of cotton if not delivered. There were no
specific three bales of cotton identified and separated from all other
cotton conveyed to the plaintiff, or promised to him, and to which he
was entitled to possession. To entitle him to claim and delivery the
cotton must be identified. A

This bas been well settled since the “Buggy Case.” Blakely wv.
Patrick, 67 N. C., 40; Atkinson v. Graves, 91 N. C., 99, and cases cited.
Concede that, as against Allen, who executed .the agrieultural lien, the
crop to be raised “during the year 1883 on the lands of J. C. Parker or
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elsewhere,” was sufficiently definite, as insisted by the plaintiff, to enable
him to maintain claim and delivery against Allen for the crop so raised,:
it could give no such right against Parker upon his alleged promise that
the plaintiff should “have three bales of cotton”; as against him, the
plaintiff at most could only have a chose in action, and it was in this
view only that the case of Threadgill v. McLendon, 76 N. C., 24, and
other cases cited by counsel for the plaintiff, were applicable.

The evidence offered was properly excluded as irrelevant to the issue.

We can see no error in the instruction of his Honor that upon the
testlmony the plaintiff was not entitled to recover, nor can we see any
error in the refusal of the coutt to give judgment against the sureties
on the undertaking given by the defendant. Only the crop was replevied
by the defendant Parker, and as to that the plaintiff was not entitled to
- possession.

The other property had been delivered to the plaintiff and sold by him.

No error. _ v Affirmed.

Cited: Boone v. Darden, 109 N. C., 77; Mizell . Ruﬁin, 113 N. O,
23; Moore v. Brady, 125 N. C., 38; Pfeifer v. Israel, 161 N. C., 430;
Milling Co. v. Stevens, ibid., 512.

(139)

THE MERCANTILE TRUST AND DEPOSIT COMPANY OF BALTIMORE
ET AL. V. ATLANTIC AND NORTH CAROLINA RAILROAD COM-
PANY ET AL. )

Trust and Trustees—Mortgage.

1. A provision in a deed that the trustees therein named—to whom the prop-
erty is conveyed to secure an indebtedness—shall be entitled to just com-
pensation for all services which they may render under the trust, to be
paid by the vendor, creates no lien on the property conveyed for such
compensation.

2. It seems that ordinérily a court will not decree a release and satisfaction
of the indebtedness and property until a proper compensation has been
made to the trustees.

THis is a eivil action, heard before Merrimon, J., upon a motion for
judgment upon the pleadings, at September Term, 1887, of WaAYNE °
Superior Court.

The plaintiffs alleged in substance that the defendant corporation, in
1868, executed to Thomas Bragg, James Bryce and the defendant, J. F,
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Pickerell, a mortgage upon its roadbed, franchise and other property to
gecure a bonded .indebtedness of about two hundred thousand dollars;
that two of the trustees, Bragg and Bryce, having died, the defendant
John H. Dillard was appointed in the stead in pursuance of a provision
in the mortgage; that the indebtedness thus secured has been fully paid
and discharged chiefly by the delivery to the secured ecreditors of other
bonds issued by the defendant corporation and secured by mortgage in
the year 1887; that they are the owners or have some interest in the last
named bonds, but cannot negotiate the same because the defendant
trustees refuse to execute proper deeds of release and in discharge of the
former mortgage. They ask that the court adjudge that the original

indebtedness is paid and the mortgage to secure it be canceled, ete.
(140)  The defendant corporation admits all the allegations in the

complaint and does not resist the relief demanded, but the defend-
ant trustees, while admitting the payment of the bonds as alleged, aver
that by the terms of the mortgage they are entitled to compensation for
their services, which is a lien upon the property conveyed, and which
has never been paid; and that they ought not to be required to execute
any release until their demands are satisfied.

“The answer and replication were filed 16 September, 1887. .On same
day the plaintiff moved for judgment, which was resisted by defendant
Pickerell on the ground that the matter was not properly before his
Honor at this term, and that no judgment could be rendered until the
determination of the action. His Honor made the following order or
judgment: o

“This action coming on to be heard at this term of the court; upon
the complaint and answer herein, by which it is admitted that the mort-
gage debt secured by the mortgage of 1868 has been paid: It is ordered
and adjudged that upon the plaintifi’s filing, or causing to be filed, with
the clerk, to be approved by him, a justified bond in the sum of $10,000,
to secure the payment of such sum as Pickerell shall recover in this
action, as compensation as trustee, the mortgage or deed of trust, exe-
cuted in 1868 by the Atlantic and North Carolina Railroad Company to
J. F. Pickerell, James Bryce and Thomas Bragg, shall be deemed to be
fully discharged and satisfied, and the same shall be canceled; and the
clerk shall, upon the filing said justified bond, cause to be recorded in
the register’s office of Wayne, Lenoir, Jones, Oraven and Carteret
counties a copy of this judgment, and that the same shall have the same
force and effect as a formal satisfaction of record of said mortgage or
deed of trust made by the present trustees, John H. Pickerell and John

H. Dillard ; and this action be retained for further directions.”
(141)  From which the defendant Pickerell appealed.
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John W. Hinsdale for plaintiffs.
J. B. Batchelor for defendamt Pickerell.

Mzrrivon, J. The subject-matter of this action is wholly equitable
in its nature, the purpose being to have a mortgage of the defendant cor-
poration therein named, which had been in effect discharged by the
payment of the debt secured by it, formally discharged by proper
acknowledgment of the trustees named in it. The principal parties are
the plaintiff and the defendant corporation, and the latter answering
confesses the complaint. The appellant, who is one of the trustees of
the mortgage, while admitting in his answer that the mortgage debt has
been paid, insists that he is entitled to be compensated the sum of five
thousand dollars for his services as such trustee, and that he has a lien
upon the property embraced by the mortgage, which cannot be discharged
until his compensation shall be ascertained and paid. He claims that
his lien arises by virtue of the following provision of the mortgage:
“That each of the said trustees shall be entitled to just compensation for
all services which he in common with his associates, or either of them, or
otherwise, may hereinafter render under the trust created by these
presents, which compensation shall be paid by the party of the first
part,” who was the defendant corporation. '

This provides for compensation, but there is no provision or clause of
the mortgage that such compensation shall constitute a part of the mort-
gage debt, or that it shall be a lien of any nature upon the property
embraced by the mortgage. The most that could be claimed was that
the court, when its aid should be asked, would not, in the exercise of a
sound and just discretion, compel the trustees to acknowledge the satis-
faction and discharge of the mortgage until reasonable compensation to
them should be paid by the mortgagor. The court would probably
thus protect and help the trustee in a case like this, but this (142)
source of protection was not a'lien on the property; it is simply
a power of the court to compel fair dealing, not to be so exercised as to
do prejudice to any party interested. This seems to have been the view
taken and acted upon by the court below.. The defendant admitted the
plaintifi’s cause of action, and was content that a proper judgment

- should be entered at the appearance term.

This might be done by consent—indeed, the plaintiff might move, as
of right to have judgment, because nothing was left to be tried. The
objection and exception of the appellant were therefore unfounded, cer-
tainly in so far as they applied to the appellee and the defendant cor-
poration. They consented to and desired the judgment, and do not com-

_ plain of the requirement that the bond shall be given for the appellant’s
benefit.
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The judgment as to the appellant was interlocutory, and the bond
required was for his benefit—intended to secure the payment of such
sum of money as the court, on the final hearing, may adjudge due to him
for compensation.

The action as to him will be tried in the ordinary course of procedure.
He contends that the court could not substitute the bond required by
the order appealed from for and thus discharge his lien upon the mort-
gage property. We need not say that he could or could not. As we
have seen, he had no such lien; but if he had, his right remains to be
litigated in the further progress of the action.

. The error complained of is unfounded, and the exception is not sus-
tained. Let this opinion be certified to the Superior Court, to the end
that further proceedings may be had in the action according to law.

Affirmed.

(143)
G. SPEIGHFT v. JOHN H. JENKINS aAND WIFE.

Pleading—Demurrer—Action to Recover Land.

1. Where the complaint contains several causes of action, the defendant may
answer as to some and demur to the others, but he cannot demur to one
allegation and answer other allegations in the same cause of action. The
answer or demurrer must embrace the entire cause of action.

2. If any one allegation is defective it extends to the whole of that cause of
action, and a demurrer will be sustained.

8. In an action to recover land it is sufficient if the complaint distinetly de-
scribes the land and alleges that the defendant is in the unlawful pos-
session and refuses to surrender, without setting forth what particular
‘portion he withholds.

CiviL aotioN, tried before ;S’kzpp, J., at Fall Term, 1887, of GrEENE
Superior Court.

The plaintiff’s complalnt alleged in the first section that he was the
owner of a tract of land containing 184 acres, describing it by metes and
bounds; and in the second, “that the defendants are unlawfully in pos- -
session of some three or five acres of the said described land and unlaw-
fully and wrongfully withholds the same from him.” The defendants
demurred to the second section of the complaint and for cause of de-
murrer said “that the first allegation of the complaint describes a tract
of land said to contain 184 acres, and the allegation contained in the
second demurred to, ‘that the defendants are unlawfully in possession
of some three or four acres of the said described land and unlawfully
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and wrongfully withholds the same from him, does not sufficiently
deseribe what part of said 184 acres of land the defendants are alleged
to be in possession of, and is too uncertain a descmptmn

- Upon the hearing, the court being of the opinion that the deseription
was sufficient, overruled the demurrer, to which the defendants excepted.

The defendants were allowed to answer, and the jury having
found all the issues in favor of the plaintiff, judgment was ren- (144)
dered in his favor, and the defendants appealed to the Supreme
Court.

No counsel for plaintiff.
W. C. Munroe for defendants.

Mzzrrivon, J. The complaint alleged a single cause of action.

The defendants answered except as to the second allegation of the
complaint, and as to this he demurred. As the demurrer applied to a
single allegation of the cause of action it was insufficient and the court
might have disregarded it. A party cannot answer as to some of the
allegations of a cause of action and demur as to others. The demurrer
must embrace the whole, else it will be bad. If there be several causes
of action alleged, the party defending may answer as to one and demur
as to another. The pleading as to each cause of action must have unity
and consistency. Each allegation must be taken in connection with the
other and the whole together, so that if there is a single allegation fatally
defective it extends to the whole, and a demurrer should embrace the
whole. Ransom v. McClees, 64 N. C., 17; Sumner v. Young, 65 N. C.,
579; Vion Glahn v. DeRosset, 76 N. C., 292.

But we think that if the pleading had been sufficient, the objection was
unfounded. The complaint alleged that the plaintiff was the owner and
entitled to the possession of a tract of land specifically described—that -
the defendant was unlawfully in possession of a part thereof, three or
five acres—and wrongfully withheld the same from him. The alleged
ownership and the extent thereof as to boundary was thus pointed out to
the defendant, and he knew, or might have known, whether or
not he was in possession of any part thereof and could have (145)
made his defense, if he had any.

If on the trial the plaintiff proved his allegations to be true, he was
entitled to recover, whether the possession of the defendant extended to
the whole tract, to three, five or fifty acres. The allegation that the
possession of the defendant extended to three or five acres was an un-
necessary, immaterial, redundant allegation.
 The leading material allegation was that the plaintiff was the owner
and entitled to the possession of the land described, and the defendant
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was unlawfully in possession of some part of it and refused to surrender
the same. The extent of the possession was not material. If for some
_possible reason the extent of the possession had become material, the
defendant might have asked the court to make the deseription more
definite. »

Generally, the pleadings in actions to recover land, under the present
method of procedure, are very simple, brief and comprehensive. A
leading object of them is to avoid technicalities and afford the parties
large opportunity to prove title in any way they may properly be able
to do. If in some cases they fail to give such precise information to the
opposing.party as may be fairly necessary, the court will, upon applica-
tion, require the partlcular allegation or the pleading complalned of to
be made more precise. Johnston v. Pate, 83 N. C., 110; Fitzgerald v.
Shelton, 95 N. C., 519; Rwhamdsv Smith, 98 N. C,, 509

Affirmed.

Cited: Bryan v. Spivey, 106 N. C., 99.

(146)
JAMES L. OUSBY g7 AL. v. JAMES B. NEAL ET AL.

Injunction—Receiver.

While the act of 1885 (ch. 401), dispenses with the necessity for an allegation
of insolvency of the persons against whom an injunction is sought to
restrain. a trespass continuous in its nature, or the cutting of timber trees,
it does not limit the discretion of the court to make such orders as may
be necessary to protect the rights of the parties pending the litigation;
and where the trespass is admitted or proved, the court should require
the defendants to execute a bond to secure the plaintiffs against any dam-
ages they may recover upon the final determination of the action, and
upon failure to do so, appoint a receiver or make such other order as may
be necessary to secure the rights of the parties.

THrIs was a motion to dissolve a restraining order, granted in an action
pending in Carrerer Superior Court, heard before Awvery, J., in
Chambers, on 1 December, 1887.

The plaintiffs allege t‘halt they are the owners of a tract of land
described in the complaint, situated in the county of Carteret, containing
four hundred acres, more or less; that the defendants, by their agents,
ete., after having been forbidden by the plaintiffs so to do, have tres-
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passed upon thesland by cutting down the timber trees growing thereon,
selling and carrying off the same, and are now trespassing and cutting
timber thereon and hauling it therefrom, and they threaten to continue
to do so; that the land is unoccupled and unenclosed, and chieﬂy valuable
for the tlmber trees growing and standing thereon, and that it is specially
valuable for those which command a ready sale; that a continuance of
the trespass as aforesaid “will work irreparable injury to the plaintiffs,
and if persisted in will render their land valueless”; that they have
already been damaged at least $100, and if the trespasses are continued
and all the trees cut from the land they will be still further endamaged
at least $500; that neither of the defendants are worth anything

above the exemptions allowed by law, and they ask judgment for (147)
$100 damages sustained, and that the defendants be perpetually
enjoined from trespassing in any way on the land.

The defendants answer and deny title in the plaintiffs, and allege
title in the defendant Smith. They admit that the land is mainly valu- .
able for timber, and that the defendant Smith has caused to be eut and
sold therefrom some of the timber growing thereon, but they deny that
they have been forbidden to do so, and it is denied that the defendant
Neal has cut or sold any of the timber from the land.

"They deny irreparable injury, etc., and all damage to tlie plaintiffs.

They deny the allegation that neither of the defendants is worth any-
thing above the exemptions allowed by law, and say the defendant Neal
is a man of considerable means and worth largely more than his exemp-
tions allowed by law; that he is-amply able to answer the plaintiffs in
damages, and that any judgment they may recover against him can
readily be collected by legal process.

They further allege that the defendant Smith and those under whom
he claims have been in the sole, undisputed and continuous possession of
the land for twenty-five years, using the same, as it can only be used,
for wood, ete.; and they rely upon the bar of the statute, ete.

The motion to vacate the restraining order was granted, and plaintiffs
appealed.

John Devereux, Jr., for plaintiffs.
No counsel for defendants.

Davis, J., after stating the case: Chapter 401 of the Acts of 1885
provides “that in an application for an injunction to enjoin a trespass
‘on land, it shall not be necessary to allege the insolvency of the
defendant when the trespass complained of is continuous in its (148)
nature, or is the cutting or destruction of tlmber trees » e
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The purpose of this action is to recover damages for the alleged tres-
passes mentioned in the complaint, and to perpetually enjoin the de-
fendants from trespassing on the lands described.

It is insisted by the plaintiffs that it was intended by the act just
recited that in trespasses of the character complained of the injunction
should not only issue without any allegation of the insolvency of the
defendant, but should be continued to the hearing.

While the statute relieves plaintiffs of the necessity of alleging the
insolvency of defendants in trespasses of the class named, we apprehend
it was not the purpose of the law to limit the power of the court in the
exercise of its diseretion in making such orders as will protect the rights
of all parties in respect to the subject-matter about which the litigation
may be pending. '

The rulings of the Court in Lewis v. Lumber Co., ante, 11, follow-
ing the decision in LZumber Co. v. Wallace, 93 N. C,, 22, are applicable

.to and govern this case.

The defendants should be required to execute such reasonable bond,
with sufficient security, as the court may deem proper, payable to the
plaintiffs, conditioned to secure to them such damages as the court may
- adjudge in their favor upon the determination of the action, and in the

event of failure to give such bond the court may make such order or
- orders in the cause by the appointment of a receiver, or otherwise, as will
protect the rights of the parties pending the litigation.

This will be certified to the Superior Court, that the parties, if they
80 desire, may proceed in accordance with this opinion, *

Modified and remanded.

Cited: Bond v. Wool, 107 N. C,, 153; McKay v. Chapin, 120 N. C,,
160; Sharpe v. Loane, 124 N. C., 2; Kisler v. Weaver, 135 N, C., 390;
Stewart v. Munger, 174 N. C., 405.

(149)
GEORGE D. NEWBY v. SAMUEL B. HARRELL AND C. W. HARRELL.

Partnership—N egligence—/ udg’e(' s Charge.

1. While the general rule is, one partner cannot maintain an action against his
copartner to recover money which might have been taken into account of
the partnership, until after a settlement, he may -sue before such settle-

~ment to recover for the wrongful conversion or destruction of the joint
property, or for the loss or destruction of his individual property used in
the business, resulting from the negligent use by the other partner.
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2. One who uses machinery in his business is bound to provide it with such
appliances as will insure the safety of the property of others; and for
any loss resulting from such failure he is responsible to the sufferer in
damages, unless the latter, by his want of care, contributed to the loss.

3. The judge is not required to give instructions asked, and to which the
party is entitled, in the words or in the order in which they are presented;
it is sufficient if they are substantially given.

Crvin actiow, tried before Grawes, J., at Fall Term, 1887, of the
Superior Court of Prrquimans County, to recover damages alleged to
have been sustained by the burning of gin, gin-house, ete. .

In August, 1883, the plaintiff and defendants entered into an agree-
ment “to run a gin at G. D. Newby’s house, jointly.”

The defendants were to furnish an engine and fireman, and two hands
‘to perform any work in connection with the ginning. The plaintiff was
to furnish a house and gin and press, and three hands—fit up the gin and
press and house at his own expense, but the defendants to furnish “the
money, if he should need it, to run the whole business, at 8 per cent
interest upon the amount used »

The plaintiff was also to furnish “his own oil and fixtures to engine,
ete.” The plamtlﬂ" was to have control and ¢ glve it his atten-
tion,” and the gin was to be responsible for repairs done on same. (150)
They were to divide the profits equally.

They continued to operate under this contract till 6 November, 1885,
with one modification, to wit: in the summer of 1884 the plaintiff, being
about to leave his farm to live in Hertford, told defendants that he
would have to hire some one to take his place, to which they agreed, and
he did hire a man, but the defendants having complained that he was
not competent the plaintiff discharged him and employed another at
once, who remained till the fire. The engine and appliances in use at
the time of the fire were the same that had been used constantly since
the contract was entered into. The property was destroyed by fire about
5 November, 1885.

“The defendants introduced evidence tending to show that the engine
and appliances, including spark arrester and smokestack, were complete
and of the proper kind; that they did not live at or near the gin, and
that no notice or complaint of any defect in the engine, spark arrester or
other appliance was made to them till two days before the fire, when -
they were informed by the man in charge in Newby’s place that the-
engine needed work; that they immediately sent one Coppage, who was
a competent machinist, to repair it, who, on the day before the fire, put
it in proper condition, and no other complaint was made.

They further offered evidence tending to show that the house furnished
by plaintiff was not a proper and sufficient one; that the roof was de-
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cayed and inflammable; that they complained of its eondition, but that
the plaintiff failed to remedy the same, and the fire occurred because of .
its condition.

The plaintiff offered evidence tending to show there was no spark
arrester, and that the fire was the result of its absence; that notice and

complaint was made to the defendants of the condition of the engine a
' month before they sent Coppage to repair it, and that Coppage
(151) was incompetent; and that when such complaint was made the

defendant, S. B. Harrell, promised to provide the engine with a
spark arrester at once and failed to do so at all; that the plaintiff knew
nothing about machinery; that the defendants had sole management of
the engine; that the defendant, C. W. Harrell, was present at the fire;
that the house and roof were repaired at the commencement of the busi-
ness and were in proper condition; and that no complaint was made by
the defendants that they were not in proper condition. The only negli-
gence of which any evidence was offered by plaintiff was as to the engine.

The defendants asked the court to charge as follows:

“That the plaintiff and defendants were partners at the -time of the
fire, and the plaintiff cannot recover in this action; that if the plaintiff
knew that there was no spark arrester, and that there was danger because
there was none, and failed to notify the defendants, but continued with
this knowledge to use engine without it, he cannot recover in this action;
nor can he recover though he notified the defendants, if the defendants
on receiving the information did all that a prudent man ought to have
done to have the danger removed.

- “By the terms of the contract the control of the business and engine
was in the plaintiff, and if he failed to notify the defendants that the
engine was dangerous because of the absence of the spark arrester, or to
remedy the same, but continued to work it in that condltlon, he cannot
recover in this action.

“Although the partners retained the title of the property, yet during
the continuance of the copartnership the property belonged to the co-
partnership and was under control of the plaintiff.

“If the plaintiff occupied and acquiesced in the engine and appliances
furnished by defendants, with full knowledge of these defects, if they

existed, he cannot recover in this action.” _

(152)  The court refused to give instructions requested except so far

as they are embodied in the charge given as hereinafter set.out.
Defendants excepted.

The court charged as follows:

1. The legal effect of the contract is, the plaintiff and defendants are
copartners in the business of ginning cotton, the plaintiff retaining title
* to his gin and gin-house, except, so far as it is necessary for the business
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to be engaged in, to place the property under control of the copartner-
ship, and the defendant in like manner retaining title to the engine and
fixtures.

2. The peculiar provisions of this contract of copartnership, as be-
tween the parties.themselves, leaves the parties each the owners of the
property used in the copartnership, except so far as it was needed for the
business of copartnership, and the defendants are responsible to the
plaintiff for the want of the care which a man of ordinary prudence
would use; and on the other hand the hablhty of the defendants for the
want of due care would be removed if the injury to the plaintiff was the
result of his own negligence or want of care.

3. It then becomes necessary for you to determine how the truth is in
regard to the negligence or want of proper care on the part of the de-
fendants, and therefore the first issue is submitted to you: and also to
determine whether the plaintiff, by want of proper care, has contributed
to the alleged injury, and therefore the second issue is submitted to you.

4. If one-uses in his business machines, the machines so used ought
to be such as are properly supplied with proper appliances to provide for
safety in the operation of them. If, then, in operating steam engines with
greater security from fire, spark arresters are mecessary, and men of
ordinary prudence in business use them, the defendants used their
engine without such arvester, they would, in that regard, be guilty (153)
of negligence. It is not necessary that the appliances should be of
any particular kind or in any particular place, but they must be of such
kind and placed in such position as are provided by men of ordinary
prudence in machines of the same kind. If the defendants used such
appliances for arresting sparks and diminishing the danger. of fire as
are used by men of ordinary prudence, then they would not be guilty of
negligence on that account.

5. If the defendants did not use due care they would not be liable for
loss unless the loss arose from that negligence. It then becomes neces-
sary to determine whether plaintiff’s loss was caused by defendant’s neg-
ligence, and the plaintiff must satisfy you that the fire originated from
the engine of the defendants, and that the engine did not have the proper
appliances for diminishing the danger of fire.

6. The contract gave to the plaintiff the control of the business, at
Jeast to the extent of gemeral supervision, and if the plaintiff with the
consent of the defendants employed another to do the work required of
him, it would not affect the right of the plaintiff to recover, if the work
was dono as required of the plaintiff.

7. Although the defendants may have been guilty of neghgence, if the
plaintiff was guilty of contributory negligence he would not be entitled
to recover any damages. If the loss was the direct result of plaintiff’s
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want of due care, then the loss is the result of his own negligence, and he
is said to be guilty of contributory negligence.

8. If the plaintiff and defendants were partners and the plaintiff had
general oversight of the business; if the steam engine furnished by the
defendants was defective because there was no spark arrester, and the
plaintiff knew there was danger because there was no spark arrester, and
knowing this danger he continued to use the engine in that condition, he

was not using due care, and if the loss was the direct result of such

(154) want of care it was contributory negligence; but if he or his

- agent notified the defendant of the defective engine, and aftér

having beer notified of the defect the defendants failed to have the defect

repaired, then it would not be contributory negligence on the part of the
plaintiff.

9. If the defendants were notified of the defect in the engine and failed
to repair or have it repaired within reasonable time, they would be guilty
of negligence, and if loss result from such negligence then the defendants
are liable. A failure to repair for a day or two would not be unreasonable
delay. A failure to repair for a month would be unreasonable delay.

The defendants objected to charges 1, 2, 3, 4, 5, 6, 7, 8 and 9, ete.,
as given,

One Boyce, a ]111’01‘ "was challenged by defendants for cause, that he
had served on a jury in this court within two ypars. It appeared that
Boyce was of the regular panel, and had been engaged as a juror in the
trial of a capital felony on the day before. When the verdict in the
capital felony was rendered the night before the judge said to the jurors:
“The talesmen are discharged, and such of the regular panel as wish to
do so may go home tonight and will not be required to return. Those
who remain will be in attendance upon the court tomorrow morning.”

The juror Boyce did not go home and was in the court next morning
and took his seat in the jury box, having been called in by the sheriff.
The court held that Boyce was a regular juror, and that the ground of
challenge was not sufficient. The defendants excepted and exhausted
their challenges.

The defendants asked the court to submit the following issues to the

jury:
(155) 1. Did defendants, by negligently falhng to furnish a sufficient
spark arrester and smokestack to their engine, set fire to and burn
defendants’ property? Did plaintiff accept as sufficient the engine and
appliances furnished by the defendants, including spark arrester and
smokestack ?

2. Did the plaintiff and defendants engage in ginning cotton in 1883,

under the contract set out in the complaint?
3. How much does plaintiff owe defendants?
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The court refused these issues, and submitted the following:

1. Did defendants set fire to and burn the property of the plaintiff,
mentioned in the complaint, by their carelessness?

2. Did plaintiff by his conduct contribute to the alleged injury?

3. What damages has plaintiff sustained by reason of defendants’
negligence?

Defendants excepted.

The response to the first issue was “Yes,” to the second “No,” and to
the third “$1,660.”

T. Q. Skinner and J. H. Blount, by brief, for plaintiff.
John Qatling and Leroy Smith for defendanis.

Davis, J., after stating the case: 1. The first exception is to the refusal
" of the court to give the instructions asked for.

The court is not required to give instructions, though proper and such
as the party is entitled to, in the very terms asked; and if such as are
asked for, to which the party is entitled, are embodied, substantially, in
the charge as given, it is not error. In this case the instructions asked
for were substantially given, except the first, and that presents the ques-
tion: Can one partner maintain an action against a copartner for injury
to his separate and individual property used in the copartnership
business, if such injury is the result of negligence or tort of the (156)
copartner ?

It may be laid down as a general rule, that before one partner can
sue another partner at law, the settlement of the firm must be complete,
and his right to recover only ariges after a settlement of all partner-
ship business. Graham v. Holt, 3 Ired., 300; or, as laid down by Collyer
on Partnership, sec. 269, one partner cannot maintain an action against
a copartner to recover money, when the sum sought to be recovered might
be placed as an item in the partnership aceount. Among the exceptlons
to the gemeral rule is the right of one partner to maintain an action
against another for the destruction of the joint property, or its wrongful
conversion. Lucas v. Wasson, 3 Dev., 398; Collyer on Partnership,
sec. 382. If one partner may maintain an action against another for the
destruction of the joint property, a fortwm, may the action be main-
tained when the property destroyed is the individual property of a

- partner used in the business of the partnersh1p9

2. The defendant’s second exception is to the entire charge of the
court as set out in the record, without specifying or pointing out the
errors therein, or the grounds of exception. . This is too indefinite, but
we have examined the charge of his Honor, seriafim, in view of the
conflicting evidence, and no error appears to us.
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3. The third exception cannot be maintained. Boyce was a regular
juror, and there was nothing disqualifying in the facts settled.

4. Exception is taken to the judgment, but upon what ground is not
stated. It follows the verdict, and we can see no objection to it.

Affirmed.

Cited: Waller v. Bowling, 108 N. C., 294; 8. ». Booker, 123 N. C,,
7255 Owen o. Meroney, 186 N. C., 477; Doyle v. Bush, 171 N. C,, 12;
Newby v. Realty Co., 182 N. C., 405 Martin v. McBryde, ibid., 184;
Pugh v. Newbern, 193 N. C., 260; Enloe v. Ragle, 195 N. C., 40,

(157)
GEORGE A. PECK v. S. H MANNING aAnxp E. E. BURRISS.

Evidence—Witness—Sale—Security—Deed.

1. Where, for the purpbse of impeaching a witness, an instrument executed

by him containing alleged contradictory statements, was introduced, it

was competent to permit the withess, by way of explanation, to testify
that the instrument, although an absolute conveyance upon its face, was
in fact intended as a security for a loan. .

2. In determining whether a deed conveying property, absolute in its terms,
was intended as a security only, it is competent to show that the vendor
remained in possession, exercised control over it and that the vendee
treated it as a security. . '

. CviL acrioN, tried before Philips, J., at Fall Term, 1887, of the
Superior Court of New HanovEz.

It is alleged and admitted that the defendant is sheriff of New Han-
over County, and as such had in his hands executions against W. E.
Davis and 'W. B. Davis, partners trading as W. E. Davis & Son, issued
on judgments in favor of the plaintiff; that by virtue of said executions
he levied on and seized certain property in the possession of the defend-
ants in the executions and advertised it to be sold to satisfy the same;
that thereafter without selling the property and without notice to plain-
tiff, he delivered it to' “The First National Bank,” released the levy and
returned the executions unsatisfied.

This action is brought to recover damages for the alleged wrongful and
unlawful action of the defendant in releasing the property without satis-
fying the executions.

Two issues were submitted :

1. Was the property levied on by the defendant the property of W. E.
Davis & Son at the time of the levy?
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2. What was the value of the property so levied on at the date (158)
of the levy? _

On the trial the plaintiff introduced a witness—W. B. Davis, one of
the defendants in the executions referred to—who testified that the prop-
erty levied on was the property of W. E. Davis & Son.

The plaintiff then turned the witness over to the defendants’ counsel,
who began to cross-examine him, and agked him if he (witness) would
swear that the property levied on was the property of W. E. Davis &
Son? Witness answered that “he would and did do so.” Whereupon
defendant introduced, and put in evidence, a bill of sale, absolute in
form, purporting to have been signed by W. E. Davis, and by the witness,
W. B. Davis, comprising the said firm of W. E. Davis & Son, and asked
witness if he made that bill of sale. To which the witness answered that
he did, and drew it himself, and that “he gave that as security for a loan
of $400, borrowed by him from the First National Bank, the party to
whom it was made.” Upon direct reéxamination, plaintiff asked witness,
“what was the purpose and object of giving said bill of sale?” Defendant -
objected, because the bill of sale could not be attacked collaterally. The
court allowed the question, and the defendant excepted.

Witness answered : “I went to Burriss, president of the bank, and asked
him to loan me some money. He asked me what security I could give
him? I told him all that I had was this property, and he consented to let
me have it. I told him I had a blank bill of sale and would draw it up.
I went off and returned with it. I kept the property in my possession
from then, and before that, up to the time the sheriff took it under the
levy in 1885. Wae listed it.in our name for taxation in 1883 and 1884,
and also insured it in our name. At the time father signed the bill of
sale I told him, I had berrewed the money under the arrangements de-
tailed above, and that we were giving this as security.”

Plaintiff then offered in evidence the original sworn tax returns (159)
for the year 1883 or 1884 of the First National Bank. Defendant
objected. The court asked plaintifi’s counsel what was the object in
introducing it? Plaintif’s counsel stated that as the First National
Bank had set up a bill of sale for said property, which had been put in
evidence by the defendants’ counsel, that these tax returns were offered
as some evidence to show that the bank did not claim the property as its
own during said years and did not list it for taxation, and also in cor-
roboration of the witness Davis. A

W. E. Davis was recalled as a witness, and testified without objection:.
“T received notification from the bank to come around and pay the
interest on $400 every three months in advance, which we did pay for
over two years.”
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After which W. B. Davis was then recalled by plaintiff, who testified
that “we got several notices from the bank to come around and pay the
interest on this loan, which we did pay.” Defendants’ counsel stated
that he objected to this last evidence. Court allowed the testimony and
defendant excepted.

There was a verdict for the plamtlﬂ" and from the judgment thereon
the defendants appealed.

J. D. Bellamy and W. L. Thompson for plainteff.
D. L. Russell for defendants.

Davis, J., after stating the case: The first exception was as to the
admissibility of the question asked the witness Davis as to the purpose
and object of giving the bill of sale. It had been introduced by the
defendant himself, and the witness Davis was examined in relation
thereto with the manifest purpose, as the examination shows, of contra-
* dicting his statement that the property at the time of the levy belonged
x to Davis & Son. It is conceded that the property when levied on
(160) by the sheriff was in the possession of Davis & Son, the defend-

ants in the execution, and when it was sought to impeach the
witness on cross-examination by asking him if he had not made the bill
of sale to the bank, he had a right to explain, if he could, the apparent
contradiction between the statement made on. his examination in chief
and the bill of sale, which he, himself, was called on to prove; and it
was competent for the plaintiff in this action to inquire into the real
nature of the transaction, and to show that the bill of sale, though abso-
lute on its face, was intended as a security and void as against his judg-
ments. However it might be in a controversy between the bank and
Davis, as between the plaintiff and the defendant in this action, it was
competent to show by parol that the bill of sale was not absolute, but
only intended as a security. This we think, has been -the law, certainly.
since Gregory v. Perkins, 4 Dev., 50; Dukes v. Jones, 6 Jones, 14.

As showing the character of the relation which the defendants in the
execution bore to the property, it was also competent to show their con-
tinuous possession of it up to the time of the levy, and that they had
listed it for taxation and had paid the taxes, and that the bank, in which
the defendant alleged the title to be, did not give it in for taxation, and
for this purpose the tax returns were adm1ss1ble Austin v. King, 97
N. O., 339.

This disposes of the second exception.

The third exception is to the statement of W. B. Davis in regard to
the notices received from the bank to pay interest. W. E. Davis had
previously testified, without objection, to the same fact, and we cannot
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see how the notifieation by the bank that interest was due, and the pay-
ment of the interest upon such notification, can be considered as a mere
declaration of the bank and therefore inadmissible as “hearsay”
evidence, as iunsisted by counsel. The notification was an inei- (161)
dent—the material fact was the payment of the interest—and

that was competent.

. Affirmed.

JOHN H. HANNON v. JAMES M. GRIZZARD Er 'AL., COMMISSIONERS.
Petition to Rehear—Office—Election—County Commissioners.

1. The principle upon which a ‘cause was once decided in this Court will be
reheard is again stated

2. The duties imposed upon the boards of county commissioners in respect to
the induction of persons to the offices to which they may have been
elected are more than merely ministerial; they are quasi-judicial; and
for an honest error in their exercise the commissioners are not liable
either civilly or criminally.

8. The ruling in same case, reported in 96 N C., 293, is reaffirmed.

THIs is a pet1t10n to rehear the appeal determined at February Term,
1887, and reported in the 96 Vol. N. C. Rep., 293.

W. H. Day and J. M. Mullen for plaintiff.
T. N. Hill and R. B. Peebles for defendants.

Surta, C. J. On the rehearing of the case of Wattson v. Dodd, re-
ported in 72 N. C., 240, the late Chief Justice uses this language: “The
weightiest considerations make it the duty of the courts to adhere to
their decisions. No case ought to be reversed upon petition to rehear
unless it was decided hastily, and some material point was overlooked or
some direct authority was not called to the attention of the
Court.” The rule is reiterated by Reade, J., in Hicks v. Skinner, (162)
in the same volume, and by the present Court in Haywood v. .
Daves, Devereux v. Devereux and Lewis v. Rountree, reported in the
81st volume of the report and decided at the same term.

The petition in the present case simply alleges an erroneous ruling in
law in the former decision, setting out wherein it consists and is sup-
ported by the argument of one of our most eminent and learned lawyers,
coneurred in by another, by which a conclusion is reached adverse to
our own.
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No case is cited and no authority referred to in either, and so we are
asked to reverse a judgment just rendered in the Superior Court and
affirmed in this Court, merely upon a course of reasoning and without a
compliance with those essential conditions on which a right to ask for a
review and correction of a previous ruling is dependent.

The decision was not hastily reached, but only after a patient and pro-
tracted examination of the subjeet, a full interchange of views among the
members of the court, and a careful consideration of the authorities
called to our attention and an investigation of our own. Under such
circumstances and even after the numerous citations contained in the
reargument, which are in the line of those produced at the first hearing,
we might be content to leave the opinion and the course of reasoning
that pervades it to its self vindication against the attacks now made upon
its correctness and to declare our adhesion to it, nor do we deem it need-
ful to rehearse what has been said or to fortlfy it w1th a new elaborate
discussion.

The fallacy in the argument for the pla1nt1ff lies in the assumption
that the action of the commissioners is purely and only ministerial, and
hence the refusal to admit the plaintiff to the office is the denial of a
personal right that entitles him to full damages for the loss occasioned

by his being kept out of office. There was certainly no necessity
(163) for laboring this peint, for generally a refusal to perform an

enjoined and plain legal duty is actionable at the instance of the
injured party. But this is taking for granted the very matter in contest.
The general jurisdiction to admit to county offices those who may have
been chosen upon the electoral vote as counted and ascertained by the
board of county canvassers, is given to the board of county commission-
ers, and this is exercised in an examination into the regularity of the
returns of the result of the election, which when regular are conclusive
of the election, the sufficiency of the official bond tendered and the ad-
ministration of the required oath.

In the case of a sheriff who has previously held the office, the board
must go further and see that he is not delinquent in the payment of the
taxes of a previous term. It is equally plain that an elected person, not
competent to hold office under the Constitution, has no right to be ad-
mitted to office nor cause of action for being excluded. This necessarily
implies an inquiry into his constitutional capacity to take and exercise
the funetions of the office to which he may have been chosen, and if,
in making it, the commissioners commit an error in fact, they do not
become personally responsible; it is an error of judgment alone. This
forms no excuse when the error is one of law, because of the inexorable
rule that presumes every person to know the law, and permlts no excuse
founded upon an alleged ignorance of it.
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Now the jurisdiction committed to the commissioners comprehends all .
that is essential to an induction into office, and if its exercise in an
honest endeavor and purpose to perform what is deemed by them a duty
to the public, they mistake and overstep the limits of that jurisdiction,
in an inquiry into the capacity of the person elected, under the Constitu-
tion, whose mandates are alike obligatory on all, do they render them-
selves liable, eriminally or civilly, for the consequences?

If not strictly judicial, these functions are gquasi-judicial at
least, so far ds to give protection against mere errors of judgment, (164)
and the reverse holding would, we think, be fruitful in mischiefs
to the public service and unjust to those engaged in it.

We propose to advert to a single case in our own reports, not hitherto
referred to, in which the principle underlying our adjudication is
directly and clearly recognized and declared, and is a conclusive au-
thority for our own ruling.

In Cunningham v. Dillard, 4 D. & B., 851, the action was against a
justice of the peace for accepting an insolvent surety against the plain-
tiff’s objection upon an appeal to the County Court, the surety being the
defendant’s father. Delivering the opinion, Gaston, J., thus expresses
the views of the Court: “Whether in granting the appeal and aceepting
the security the magistrate did not act in a judicial character and in 2
matter within his jurisdiction is a question that may be well worthy of
" deliberate examination. If he did then the action was not maintainable.
The law is clear that in general no action can be supported against a
judge or justice of the peace acting judicially and in the sphere of his
jurisdiction, however erroneous his decisions or malicious the motive
imputed to him.” . . . “But if the act complained of be not a
Judicial act then we concur with his Honor tn the opinion that the de-
fendant was not liable if he acted bona fide and according to his best
wnformation.”

And so Chief Justice Taney remarks in a case where suit was brought
against the Postmaster-General for damages : “He committed an error in
supposing that he had a right to set aside an allowance for services ren-
dered upon which his predecessor in office had finally decided. But as
the case admits that he acted from a sense of public duty and without
malice his mistake in a matter properly belonging to the department
over which he presided can give no cause of action against him.” Ken-
dall v. Stokes, 3 Howard (U. S.), 98-99.

The principle enunciated by the Supreme Court of the Umted (165)
States seems equally to protect the defendants in executing the »
functions of their office in indueting one chosen by the electors into
his office and exempts them from personal responsibility. After a care-
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_ ful and diligent study of a decision which counsel so confidently pro-
nounce erroneous, we see no reason to reverse or change it, and there-
fore it must be affirmed and the petition dismissed.

Petition- dismissed.

Cited: Fry v. Currie, 103 N. C., 206; Gay v. Grant, 105 N. C., 481;

Weisel v. Cobb, 122 N. O., 69; Elmore v. R. R., 132 N. C., 866; Graded

"School v. McDowell, 157 N. C., 819; Herring v. Williams, 158 N. C,,
13; 8. v. Carter, 194 N. C., 297; Gower v. Carter, 195 N. C., 698.

THOMAS W. STRANGE, ASSIGNEE,'ETC., v. 8. H. MANNING ET AL.

Complaint—Pleading—D emurrer.

If the complaint alleges several causes of action, some of which are bad, but
one is good, it is error to sustain a demurrer to the whole complaint. The
plaintiff should be allowed to proceed upon his good assignment.

Tais action was heard upon complaint and demurrer, before
Phaleps, J., at Fall Term, 1887, of NEw Hawover Superior Court.

The complaint set out two causes of action—the first alleging, in sub-
stance, that the defendant Manning, as sheriff of New Hanover County,
by the direction of his codefendants, and who had also executed to him
an indemnity bond had unlawfully seized and sold under executions
issued on judgments in favor of the said codefendants against one
Crapon, certain property belonging to the plaintiff, and demanded judg-
ment for the value of the property so sold, together with special damages,
which it was alleged were suffered in consequence of the unlawful act

of the defendants.
(166)  The second cause of action stated, in substance, the same facts,
and, in addition thereto, that the conduct of the codefendants was

induced by malice toward the plaintiff (or his agsignor) and demanded
judgment: (1) against all the defendants for the value of the property
and damages for its unlawful seizure; (2) against the defendant sheriff
alone for damages for unlawfully and wilfully seizing and selling the
property; and (3) against his codefendants for “maliciously ordering the
seizure of said property,” ete. ,

The defendants demurred and assigned the followmg causes:

1. That two causes of action have been improperly united in this:
That the first cause of action is against all of the defendants for the
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seizure of the property mentioned therein, while the second cause of
action is against the defendant, the First National Bank, alone for a
malicious injury; and, further, that the two causes of action do not
affect all of the defendants, the said bank only being affected by the
second cause of action and the other defendants having no interest -
therein. ,

2. And the defendants further demur to the second cause of action on
the ground that the'same does not state facts sufficient to constitute a
cause of action in this: That the malice therein charged is not alleged
to have been against the plaintiff, but is substantially alleged to have
been against George M. Crapon and his wife, Mary Emma Crapon, who
are not parties to this action.

Wherefore defendants pray that this action be dismissed at plaintiff’s
cost.

The demurrer was sustained, and the plaintiff appealed.

Thos. W. Strange for plaintiff.
D. L. Russell for defendants.

Mgerrimon, J. The complaint is not orderly and precise, but (167)
it, in substance and effect, alleges with sufficient intelligence a
cause of action against all the defendants. What is termed a second
cause of action is, in substance, the first one, with facts alleged in aggra-
vation of damages as to some of the defendants. If the demurrer should
have been sustained as to the second cause of action, obviously it should
not have been as to the first one.

It is important, proper and very much better, that all pleadings shall
be orderly and formal, avoiding unnecessary repletion and redundaney in
the allegations embraced by them, but though they be informal and dis-
orderly, if they set forth with reasonable certainty and intelligence the
substance of the matter pleaded, the Court will take notice of and uphold
them as pleadings, and, if need be, direct amendments ag to mere matters
of form.

The effect of sustaining the demurrer as a whole was to put the plain-
tiff out of court, although he had sufficiently alleged a cause of action as
to all the defendants. If he could not by reason of defects in the plead-
ings have recovered in the full measure and in every aspect of his case,
as claimed by him, he should have been allowed to do so as far as he
could: Singer Manufacturing Co. v. Berrett, 95 N, C., 36,

" The .judgment must be reversed and further proceedmgs had in the
action according to law.

Error.
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(168)
W. J. MURRAY v. G. M. HAZELL.

Homestead—Bankruptcy—Cloud upon Title—J urisdiction.

1. The jurisdiction of the courts to afford relief against deeds or other instru-
ments which cast a cloud upon the title to the property of the party com-
plaining extends only to those cases where the instrument has apparent
validity, or where it is capable of being used to the prejudice of the true
owner and he is without other remedy ; nor will the court interfere where
the deed cannot operate to the injury of the owner of the property.

2. A homestead allotted by the Federal Courts in bankruptcy proceedings is
by the authority of the acts of Congress, and the Constitution, statutes
and judicial decisions of North Carolina have no application to it, save in
respect to the measure of the allotment, which has been adopted by the
statute of the United States.

Civir acTioN, tried upon demurrer at March Term, 1887, of Ara-
mance Superior Court, before Philips, J.

-The plaintiff was duly adjudged a bankrupt in a court of bankruptey,
and thereafter, according to law, the assignee in bankruptcy assigned to
him his homestead in an undivided two-thirds interest in the tract of
. land mentioned in the complaint.

The complaint alleges:

“3. That afterwards, to wit, on 31 May, 1884, the assignee advertlsed
and sold said tract of land, subJect to the homestead interest of the
bankrupt, and at the sale G. M. Hazell became the purchaser.

“4, That afterwards, to wit, on 6 January, 1885, the assignee executed
and delivered to Hazell a deed in fee simple, conveying to him the two-
thirds undivided interest in said tract of land, subJect to the homestead
of plaintiff, which deed is duly recorded. .

~ “5. That on the ........ day of ... , 1885, the plaintiff received his

discharge in bankruptey.
(169)  “6. That said deed being spread upon the register’s book of
Alamance County and purporting to convey, as it does, the rever-
sion after the homestead estate, this plaintiff is informed and believes
it is invalid in law, is a cloud upon plaintiff’s title.

Wherefore the plaintiff demands judgment:

1. That said deed be délivered up to be canceled.

9. For such other and further relief as to the court shall seem fit.

3. For the cost of this action.”

The material parts of the defendant’s answer are as follows:

“9. That article second is admitted, except the allegation that plain-
tiff is the owner of a two-thirds undivided interest in the land deseribed,
and that is denied. The plaintiff is in possession of the land, and has an
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estate therein for the term of his natural life, and should he die leaving
infant children, then to survive till the youngest arrives at the age of
twenty-one years; while the defendant is the owner of the fee simple
estate in the land, and his right to possession will acerue upon the death
of plaintiff, or upon the arrival at the age of twenty-one years of his
youngest living child, whichever of these two events shall last happen.

“3, In answer to article three, defendant says that the sale alleged was
made by order of the District Court of the United States for-the Western
District of North Carolina, held at Greensboro; that defendant did buy
the land at the sale subject to the life estate of defendant, and should he
die leaving infant children, then said children to have an estate therein
till the youngest living one arrives at the age of twenty-one years; that at
the sale the plaintiff was present with his wife, who wag the competitor
of defendant in the bidding for the land, the plaintiff standing by her
and prompting and directing her bidding.

“4, In answer to allegation in article fourth the defendant (170)
says: That after the sale J. A. McCauley, the assignee in bank-
ruptey of plaintiff, made full report thereof to the District Court of the
United States, and thereupon a copy of the report of sale was served
upon plaintiff; and also upon his wife, together with a notice from the
court to the plaintiff and his wife to show cause, if any they could, why
the sale should not be confirmed, and the plaintiff and his wife both
failed to file any exceptions to the report, or show any cause why the
report and sale should not be confirmed, and after the time limited to
file exceptions or show cause, an order of the court was made confirming
the sale and directing title to be made to the defendant for the land, and
the title was accordingly made to defendant, by virtue of which he is the
owner in fee thereof.

“6. In answer to article six, defendant says that plaintiff has no
estate save for his natural life in the land deseribed, and his deed is not
a cloud on any right, estate, or title plaintiff has in said land.”

The plaintiff demurred to the answer as follows:

“1. That the sale by the assignee, report, orders and decrees attempt-
ing to sell and convey title to the purchaser of the land in question or
any interest or right thereto to the defendant as set out and insisted on
by the defendant in said answer, is in violation of the plaintiff’s right to
his homestead as secured to him by the Constitution and laws of this
State and by the terms of the Bankrupt Aect providing a Uniform
System of Bankruptey for the United States, and is therefore void.”
~ The court gave judgment as follows:

“This action coming on to be heard upon the demurrer of plaintiff
to the answer of defendant, after argument by counsel, it is adjudged
that the demurrer be overruled; and it is further adjudged that defend-
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ant go without day, and that said defendant recover the cost of this
action, to be taxed by the clerk agamst plaintiff and his surety
(171) on bond for cost.”
From this judgment the defendant appealed.

John Devereux, Jr., for plwinﬁﬂ’.
John W. Graham for defendant.

Mzrrrvox, J., after stating the case: The complaint fails to allege a
cause of action.

The deed of the assignee in bankruptey executed to the defendant, and'
under which the latter claims to derive title to the land mentmned sub-
ject to the plaintifi’s homestead therein, is in no respect, way or manner
inconsistent with, nor does it in terms or legal effect interfere with the
plaintiff’s right to his homestead. On the contrary, it purports to recog-
nize it and to convey an estate subject to it, and does so in legal effect.
It does not in any degree becloud, complicate, obscure, or imperil the
plaintifi’s title to his homestead, nor can it do so in the future, and this
is plainly to be seen and understood by himself and all persons who may
in the future desire to purchase or have anything to do with it. The
deed, whenever it shall be read, will declare upon its face the character
of the estate it conveys, and that it is subject to the plaintiff’s homestead
in the land. .

The jurisdiction of a Court of Equity to afford relief against deeds and
other instruments in writing which in their nature and apparent validity
operate in such improper and unjust way as to cast doubt upon the title

“or right of the party complaining arises only when the deed or other
instrument in question has such present apparent validity and effective-
ness, or where it is capable by reason of such causes, of misuse in the
future to his prejudice, and he has no other remedy. If the deed or
other instrument is, upon its face, void, or if the complaining party may
have a present legal remedy, a Court of Equity will not interfere; nor

will its authority be interposed where the purpose of the deed is
(172) clear and it cannot operate presently or in the future to the

injury of such party, as in the present case. Busbee v. Macy,
85 N. C., 329; Busbee v. Lewis, ibid., 332; Pearson v. Boyden, 86
N. C, 585 Bye'rly v. Humphrey, 95 N. C,, 151 Story s Eq. Jur., secs.
699, 7 01.

The bankrupt law (Rev. Stat. U. 8., sec. 5045) allows to a bankrupt
homestead in the same measure as it is allowed to him by the laws of the
State in which he has his domicil to be exempt from levy and sale upon
execution or other process or order of any court. In view of this pro-
vision, it was contended, in the argument before us, that inasmuch as
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any estate or interest of the debtor in the land embraced by the home--
stead is not subject to levy and sale upon any execution or other process
or order of any court in this State until the homestead shall be over, as
has been decided in Markham v. Hicks, 90 N. C., 204, and other similar
cases, therefore the sale of such estate by the assignee in bankruptey and
the deed made in pursuance thereof by the assignee to the defendant
were void. :

If this contention were well founded, the plaintiff could not maintain
this action, because in that case the deed upon its face would be inopera-
tive and void, and for the reason already stated a Court of Equity would
not interfere. The court would not do the vain thing to declare a deed
void which upon its face appears to be so. :

But the plaintiff misapprehends the law applicable. The homestead
is allowed by the bankrupt law—not by the laws of the State—the sale
of the bankrupt’s real property conveyed by him to the assignee in
bankruptey, subject to the homestead in the measure allowed by the
State, 1s ‘made by virtue and in pursuance of the bankrupt law and
not the laws of the State. The bankrupt law requires the assignee to
sell all the bankrupt’s estate and interest in his lands, subject to the
homestead (Rev. Stats. U. S., secs. 5045, 5062) ; and in this case,
he gold the land subject to the homestead. So that the provisions (173)
of the Constitution and statutes, and judicial decisions of this
State in respect to homestead have no application except in respect to
the measure of it, and as to this they have application only because the
bankrupt law so provides.

There is no error and the judgment must be

Affirmed.

Cited: Browning v. Lavender, 104 N. C., 73; Peacock v. Stott, ibid.,
155; McNamee v. Alexander, 109 N. C., 245; Bostic v. Young, 116
N. C., 768; Williams v. Scott, 122 N, C., 548 Joyner v. Sugg, 132 N. C,,
590; McArthur v. Griffith, 147 N. ., 550.

A. BRANCH anp T. J. HADLEY v. W, H. GRIFFIN Er AL.

Judicial SaleL—Recm'd—-Purchaﬁer for Valu@—Trustea—Demw—
Evidence—Fraud.

1. Where, pending an action to foreclose a moi"tgage, a proceeding to set up a
lost record essential to plaintiffs’ recovery was instituted between the
same parties and concluded, and the record thus restored was offered in
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evidence upon the trial of the action to foreclose: Held, that it was a
distinct proceeding, though in aid of the first, and could not be collaterally
impeached.

2. Inadequacy of price is good ground for refusing to confirm a sale, but it is
not sufficient to set it aside after confirmation.

3. Although a trustee will not be permitted to buy at his own sale, if he does
80, either direectly or indirectly, a purchaser from him for value and with-
out notice, will aequlre good title.

4. Where a will dev1sed land to a trustee for the sole and separate use of M.,
and at her death “for the use and benefit of the children of the said M.”:
Held, that the children took as a class, and that a sale under a decree
of the court, in which the children then in esse were represented, passed
the title against those born afterwards.

5. Where a mortgage was executed to secure a contemporaneous as well as a
preéxisting debt: Held, that the mortgagee was a purchaser in good faith
and for value to the extent of the entire amount secured.

6. The facts that the records of the courts showed a sale of land by a trustee
under a decree; a purchaser by and a conveyance to a person hot a party
to the proceeding, who immediately reconveyed to the trustee; and that
the price paid was inadequate, do not constitute such constructive notice
of fraud as will affect the title of a purchaser for value from the trustee.

(174) DEFENDANTS  APPEAL.

CiviL action, tried before Merrimon, J., at Spring Term, 1887, of
Nasa Superior Court.

It is alleged and admitted, that on 9 February, 1883, Presley Griffin
executed to the plaintiffs his note for $791.65, and that on 27 January,
1881, he executed to Wm. Barnes his note for the sum of $200; and that
for the purpose of securing the payment of these notes, he and Margaret,
his wife, executed to the plaintiffs a mortgage upon the real estate men-
tioned in the pleadings; that the sum of $121.25 has been paid on the
note of $791.65, and that no other sum has been paid on either of said
notes, and that Presley Griffir died intestate during the year 1884, and
the defendants are his widow and heirs at law, and the defendant Wm.
Griffin has duly qualified as his administrator.

The plaintiffs ask for judgment against Wm. Griffin, administrator,
ete., for the amount of the debts, interest and cost, and against all the
defendants for a foreclosure of the mortgage and sale of the land.

The defendants file an answer and a supplemental answer, in which,
after admitting the facts as alleged in the complaint, and the willingness
of the administrator defendant to pay the plaintiffs’ debts, but for the
want of assets they say by way of defense that James Sullivant, of the
county of Nash, died in 1851, seized in fee of the lands referred to in
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the complaint, leaving a last will and testament, which was duly proved
at November Term, 1851, of the County Court of Nash, and recorded.

That Margaret Hammond, mentioned in the will, married
Presley Griffin, and is the same person named in the complaint, (175)
and that the land mentioned in the will is the same as that re-
ferred to in the complaint.

They then insist that the pretended mortgage to the plaintiffs passed
no title; that the order made to sell the land described in the complaint
in the cause, entitled Presley Griffin, ex parte, and under which it was
sold on 26 June, 1869, when R. J. Morgan was the last and highest
bidder at the price of $451.75, was a fraud upon the rights of the de-
fendants and a mere contrivance on the part of Presley Griffin to destroy
the equitable title held by the defendant Margaret for life, and after her
death by her children.

That at the time the petition was filed by Presley Griffin for the sale
of the land, the defendants, except Margaret, were infants, or not then
tn esse, four of them having been sinee born, and none of them had any
notice or knowledge of the petition, nor of the decree and sale, nor of the
confirmation thereof ; that they have received no part of the price paid,
or alleged to have been paid, for said land, and that they have never
ratified or assented to the proceedings under which it was sold; that the
price of $451.75 was grossly inadequate, and that no part of it was paid,
the purchaser, R. J. Morgan, being “a mere man of straw,” buying as
agent for Griffin, taking a deed and immediately after reconveying to
him. ' -

The defendants further say, that the record of the proceedings under
which the land was sold was sufficient to put the plaintiffs upon inquiry,
and that they are not purchasers for value without notice, etc.

The plaintiffs reply among other things, that at Spring Term, 1856,
of the Court of Equity for Nash County, Presley Griffin and wife, Mar-
garet, on behalf of themselves and their children, filed a petition against
Jacob Strickland, trustee, ete., alleging that he was misusing the
trust property, and asking for his removal and the appointment (176)
of some suitable person in his stead; and that in said cause a
decree was made removing Strickland and appointing Presley Griffin in
his stead, requiring of him a bond in the sum of $5,000 for the faithful
discharge of his duties as trustee, which bond was duly executed. That
thereafter, at Spring Term, 1869, a petition was filed by Presley Griffin
and wife Margaret, and the defendants, the infants being represented by
their next friend and trustee, their father, for a sale of the land now in
controversy, and under an order made therein it was sold, ete.; that on
9 February, 1883, Presley Griffin and wife, then in possession of the
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land, borrowed of the plaintiffs the sum of $791.65, and executed a
mortgage thereon to secure its payment, and on 12 February, 1884, the
said mortgage was renewed, including therein the note due to Wm.
Barnes.

They deny all notice of any fraud or irregularity in the proceedings
under which the sale was made, and say that Presley Griffin was a man
of excellent character, and deny that he was a party to any fraud upon
his children.

The material part of James Sullivant’s will is as follows:"

“I give and bequeath all the aforesaid residue, my estate both real and
personal, to Jacob Strickland, to him and his heirs, in trust and upon
the conditions nevertheless, that the said Jacob Strickland will hold the
same for the sole and separate use and benefit of Margaret Hammond
(now aged about fourteen years) free from the control of any person or
persons whomsoever, and more particularly free from the control of any
person she may hereafter marry, and should she marry, then the said
Strickland is to hold the said property in trust for her, the said Mar-
garet’s use as fully as if she were a feme sole and unmarried, and free
from the control and use and disposal of her said husband, and at the
death of the said Margaret Hammond, it is my will and desire that the

said Jacob Strickland should hold the said property, both real
(177) and personal, for the use and benefit of the children of the said
Margaret.”
At the Spring Term, 1886, a petition was filed, after due notice, by
the plaintiffs in this action against the defendants, “alleging that the
" petition and decree of sale filed by Presley Griffin and wife and others
for the sale of the lands, part of which is included, in the mortgage
sought to be foreclosed in the above-entitled action, has been lost, mislaid
or destroyed,” ete., and asking to have the lost records restored, etc.

This petition was heard before his Honor, Judge Shepherd, when “the
defendant Margaret and all her children were present,” and it was
offered to prove by them that they had no knowledge of the proceedings
instituted by Presley Griffin to sell the land; that they never authorized
the use of their names, assented to the sale, or received any part of the
proceeds. This evidence was excluded by the court, and the defendants
excepted, but no appeal was taken. His Honor gave judgment for the
restoration and perpetuation of the lost records, ete.

When the cause came on for trial at Spring Term, 1887, “his Honor
intimated an opinion that the matter of impeaching the proceedings
under which the land was sold could not be effected in this action, but
that the defendants should have brought a separate action for that pur-
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pose. The plaintiffs thereupon declared their wish to waive all such
irregularities and to proceed at once with the trial.

The following issues were then submitted to and answered by the jury:

1. Was the sale of the land in controversy a fraud upon the rights of
the defendants, or any of them, and a mere contrivance on the part of
Presley Griffin to destroy the equitable title held by the defendants?

To this the jury responded “Yes.”

2. Are the plaintiffs bona fide purchasers of said land for value (178)
and without notice?

To this the jury responded “Yes,” under instructions from his Honor.

3. Were the defendants Ophelia, Nina, Charles and Annie born after
the sale by Presley Griffin, trustee?

To this the jury responded “Yes.”

4. What part of the $791.65 note was a present or contemporaneous
loan?

To this the jury responded, “$500.”

The defendant produced in evidence the report of sale made by Presley
Griffin, trustee, ete., under the decree of the Court of Equity filed at Fall
Term, 1869, and the deéd from said Griffin, trustee, etc., to R. J. Morgan,
dated 27 January, 1870, and the deed from said Morgan to said Griffin,
dated 15 July, 1870, both of which deeds were duly registered, and both
of which embrace the land in controversy in this action.

The defendants insisted that the facts which appear on the face of
these deeds, through which plaintiffs claim title, were sufficient to put
them upon inquiry. His Honor held that there was no evidence of
notice, and directed the jury to find the second issue in the affirmative.
Defendants excepted.

Defendants also introduced the equity proceedings under which Jacob .
Strickland was removed as trustee, etc., and Griffin was appointed; also
W. H. Griffin, who testified that he had no notice of the proceedings to
sell the land, and that at the date of the sale in 1869, four of the children
of Margaret (naming them) were unborn, and that, at low figures, the
land was worth two or three dollars per acre. Another witness testified
that it was worth $3 per acre at the time of the sale.

It was in evidence that when the first mortgage was executed, 9 Feb-
ruary, 1883, a portion of the money loaned was for a preéxisting debt,
but at least $500 was cash loaned, and it was admitted that the
Barnes’ note was a preéxisting debt. It was also admitted that (179)
the mortgage of 12 February, 1884, was in renewal of the mort-
gage of 9 February, 1883. There was no evidence that plaintiffs had
any actual notice of fraud, but defendants insisted that “the report ‘of
sale, decree of confirmation, deeds from Griffin to Morgan, and from the
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latter to the former, were enough to apprise the plaintiffs that the land
had been sold only colorably,” ete.

His Honor declined to so hold, and defendants excepted.

“3. The defendants further insisted after verdiet (this point having
been reserved) that the land was held in trust under James Sullivant’s
will for the sole and separate use of the defendant Margaret, and then
at her death was to be held in trust for her children, that is, for such
of her children as would then answer that designation; that the Court
of Equity had therefore no power to order the sale of the children’s
interest and estate in the premises.

His Honor decided otherwise, and the defendants excepted.

4. The defendants contended that in any event the plaintiffs were bona
fide purchasers for value and without notice only as to the $500 loaned
by them to Presley Griffin, 9 February, 1883.

The plaintiffs insisted that as to the entire debt of $791.65 they were
purchasers for value and without notice.

His Honor ruled in favor of the defendants, and the plaintiffs ex-
cepted.

His Honor then rendered Judgment as set forth in transeript and both
parties appealed to the Supreme Court.”

F. A. Wooten and H. F. Murmy for plantiffs.
J. Battle and C. M. Cook ( Bunn & Baittle filed o brief) for defendants

(180) DAVIS, J., after stating the case: 1. There is with the record

sent to this Court a voluminous transeript of certain proceedings,
commenced by a summons regularly issued on 12 April, 1886, by the
clerk of the Superior Court of Nash, at the instance of A, Branch and
T. J. Hadley (who are the plaintiffs in this action) ». W. H. Griffin
and others (naming them, who are the defendants in this action), return-
able to Spring Term, 1886, to restore and perpetuate certain records
alleged to have been lost or destroyed. That proceeding was by petition
and seems to have been prosecuted in compliance with sections 60 ef seq.
of The Code. It was heard before Shepherd, Judge, at Fall Term,
1886, of Nash Superior Court, when judgment was rendered as stated
in the case on appeal.

The defendants insist that that proceeding was by a petition in this
action, and that the ruling of Judge-Shepherd, to which exception was
taken, but from which there was no appeal, is now the subject of our -
review, and that his Honor, Judge Merrimon, erred in the intimation of
the opinion “that the matter of impeaching the proceedings, under which
the land was sold, could not be effected in this action, but that the de-
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fendants should have brought a separate action for that purpose.” We
think that the proceeding to restore and perpetuate the alleged lost
records could not be injected into this action, and that the judgment
therein was final, and the transcript thereof has no proper place in this
appeal. It was collateral, and while it may sometimes be just and right
to continue a pending action until some collateral fact or issue, material
" to its just determination and requiring a separate action, can be tried,
it cannot be that controverted questions of law or fact involved in the
collateral issue and determinable in a separate proceeding, can be incor-
porated in and become a part of the record of the pending action. This
would be to make “confusion worse confounded.” We cannot try in this
actlon any controversy as to the existence or nonexistence of the
alleged lost records. That was settled in the proceeding insti- (181)
tuted to determine it, and we think the first exception of the
defendants cannot be sustained.

2. But the defendants insist that the facts of record were sufficient to
put the plaintiffs on inquiry and that they were not purchasers for value
without notice. They say that the will of James Sullivant, showing the
character in which the property was held, the equity proceedings by
. which Jacob Strickland was removed as trustee, and Presley Griffin ap-

. pointed in his stead, the grossly inadequate price, and the deed from
Griffin, trustee, to Morgan, and the deed from Morgan reconveying to
Griffin, all of which were of record, were sufficient to put them on
inquiry, and the inquiry, if prosecuted, would have disclosed the fraud;
and that therefore they were affected with notice.

It is true that without actual knowledge or information a party may
be “affected with notice by information of any fact or instrument relat-
ing to the subject-matter of his contract, which if properly inquired into,
would have led ‘to its ascertainment.” Adams Eq., 158; Ijames v.
Gaither, 93 N. C., 358; Johnson v. Prairie, 91 N. C., 159; Hulbert v.
Douglas, 94 N. C.,, 122. But is there anything in the facts relied on to
put the purchasers from Griffin and his wife on inquiry, as to whether
he had not acquired title by a fraud upon his wife, who signed the deed
with him, and his children?

. Certainly there was nothing in the will of James Sullivant that could
create any suspicion of fraud, and the equity proceeding and the decree
under which Jacob Strickland was removed (and the regularity and
validity of that proceeding are in no way impeached) disclose the fact
- that Jacob Strickland was removed for a failure to discharge his duty
to the beneficiaries under the will, and that upon the appointment of
Griffin a bond of $5,000 for the faithful discharge of his duties

was required and given, and surely there could be nothing in that (182)
to put him on inquiry.
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Inadequacy of price may have been a good cause for refusing to con- ~
firm a sale, but after confirmation of the sale it could furnish no ground
for setting it aside and annulling the sale made under it. Sumner v.
Sessoms, 94 N. C., 371.

That a trustee cannot buy at his own sale is too .well settled to need
the citation of authority. If he buys directly, or indirectly through
another, he holds the property at the election of the cestut qui trust, to
take the price or demand a resale of the property, but a sale by a trustee
to another (though made with a fraudulent intent) passes the legal title
to the purchaser, and a bona fide purchaser from such a fraudulent
vendee, for value and without notice, acquires a good title. Young v.
Lathrop, 67 N. C,, 63,

However fraudulent the transaction may have been as between the
original parties to the sale, a purchaser who acquires the legal title for
value and in good faith, without notice, iy not affected by it, and is
protected. . Such a purchaser, as was the case in Young ». Lathrop,
acquires a good title by purchase at private sale, and the courts are
equally and perhaps more careful in protecting bona fide purchasers who
derive title through judicial sales, and even where the proceedings under
which such sales have been made have been annulled and vacated the
purchaser has been protected. .

This protectlon of purchasers, bona fide and for value at Jud101al sales,
is llustrated in Fowler v. Poovr 98 N. C,, 466; England v. Garner, 90
N. C.,, 197; Sutton v. Schonwald, 86 N. C. 198 and the many cases
cited in them

Following the rulings of the court in these cases, we think the second
exceptlon of the defendants cannot be sustained.

3. The third exception rests upon the denial of the power of the
Court of Equity to order a sale of the interest and estate of the de-
fendants under the will of James Sullivant. The property is given for
the use of Margaret for life, and then “for the use and benefit of the

children of the said Margaret.”
(183)  The children take as a class, and some of them were in esse

at the time of the sale, and this distinguishes it from the cases
cited by the learned counsel for the defendants. It is more like ex parte
Dodd, Philips’ Equity, 97. In that case it is said: “It is certain if land
be devised to a person for life, with an executory devise in fee to his
children, the court cannot order a sale of the land before the birth of any .
child, because not being ¢n esse there can be no one before the court to
represent its interests. . . . DBut if there be any children in esse
in whom the estate in fee can vest, a sale may be ordered, because, if
their interests require it, they may be represented by guardian; and this
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may be done though all of the children of the class may not yet have been
born.” Such is the case before us. As was said in ex parte Dodd, this
distinguishes it from Watson v. Watson, 8 Jones Eq., 400, as it also
does from Williams v. Hassell, 73 N. C., 174; Young v. Young, 97
N. C,, 132; Ex parte Miller, 90 N. C., GZo and sunllar cases.

There was no error in the ruling of the court below in the matters
excepted to by the defendants.

No error.

PLAINTIFF'S APPEAL.

‘The facts are the same as those set out in the defendants’ appeal.

The jury having found that the sale by which Presley Griffin acquired
title was fraudulent, and that the plaintiffs were bona fide purchasers
for value without notice, and having also found that $500 of the note
executed to the plaintiffs was for money loaned, his Honor héld that the
plaintiffs were purchasers for value and without notice only to the
extent of the amount ($500) loaned and- from this the plamtxﬁ" ap-
pealed

It is admitted that the mortgage of 12 February, 1884, was in (184)
renewal of the mortgage of 9 February, 1883, and it appears from -
the record that the credit or time of payment was extended. A mort-
gage deed executed to and accepted by a ereditor without notice and in
renewal of a prior mortgage, certainly cannot place the creditor in a
worse condition than he oceupied under the first mortgage. The greater
and substantial part of the consideration of the first mortgage was: the
money then loaned, and doubtless the inducement and consideration for
the loan then made was the security given by the execution of the mort-
gage. It was not a mortgage simply to secure a preéxisting debt. It
was executed for a present and valid consideration moving from the
plaintiffs—the advantage to them being the security of their debt, and
the advantage to the mortgagor being the use of the money loaned, and
. the extension of time to pay, and whether the mooted question as to the
difference between a mortgage executed to secure a preéxisting debt and
one executed to secure a present loan, or upon a present consideration,
has been settled or not, there seems to be no question that a mortgage
executed upon a valid cotemporaneous consideration, and aécepted by
the mortgagee in good faith, and without notice of any invalidating
equity in others, will be upheld. Potts v. Blackwell, 4 Jones Eq., 58,
and Brem v. Lockhart, 93 N. C.; 191; Bank v. Bridgers, 98 N. C., 67,
and the cases cited.

We think that both upon authority and reason the plamtlﬁs are en-
titled to have the property conveyed in the mortgage declared a security
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for their debt named therein to its full amount, and that there was error
in limiting it to the amount of the money loaned at the time of the
execution of the mortgage.
The judgment of the court below must be reformed in this respect.
Reformed and affirmed.

Cited: Bank v. Adrian, 116 N. C., 548; Barcello v. Hapgood, 118
N. C,, 7265 Springs v. Scott, 132 N. C,, 553 Fowle v. McLean, 168
N. C., 541; Lumber Co. v. Herrington, 183 N. C., 89. '

(185)

JOHN TAYLOR axp Wire v. THE SEABOARD AND ROANOKE
RAILROAD COMPANY.

Contract—Common Carrier—Evidence—A gency—Waiver,

1. A contract, endorsed on a ticket for passage to a place and return, between
a common carrier and a passenger, that the latter shall identify himself as
the original purchaser of the ticket and have it stamped by the former’s
agent at a particular place, is a simple contract, and any of its provisions
may be waived in parol.

2. To show such waiver it is competent to prove that the agent of the carrier,
other than that at the station designated in the contract, recognized the
ticket by permitting the passenger to identify himself and by stamping it
for the return trip.

Turs is a civil action, which was tried before Philips, J., at Fall
Term, 1887, of New HANOVER Superior Court.

This case embraces two actions consolidated by order of the court.
The plaintiffs respectively brought them to recover damages from the
defendant, occasioned by fheir wrongful expulsion from one of the pas-
senger cars of the defendant by its agents while régularly carrying pas-
sengers over its road from Portsmoufh in the State of Virginia, to
Weldon in this State.

The following is a copy of so much of the case stated on appeal as is
necessary to a proper understanding of the opinion of the Court:

“On the trial the plaintiff, John Taylor, was introduced as a witness
in behalf of plaintiffs, who testified that he and his wife purchased at
Wilmington, N. C., at a price less than regular fare from Wilmington,
N. C,, to Old Point, Va., and return, two certain tickets (which were
shown to witness, identified and put in evidence), one of the tickets being
signed by himself and the other by his wife; that in buying the tickets
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he and his wife did not expect or intend to stop at Old Point, but to go-
directly by there to New York, intending to purchase at Old Point or
Norfolk other tickets to New York; that plaintiffs stopped a day

in Norfolk and did not go to Old Point at all, being informed by (186)
a fellow-passenger that they could have their tickets stamped at
Norfolk instead of Old Point. By his advice they applied to a person
appearing to be a ticket agent or purser on board one of the steamboats
of the Bay Line, which was then lying in Norfolk, to have the tickets
stamped ; that person examined the tickets and signed and stamped them
and caused plaintiffs to sign their names on the back of their respecti
tickets; that plaintiffs left Norfolk by another route, known as the Cdj
Oharles route, for New York, and came back from New York by the
same route, and did not go to Old Point at all. Upon his return the
conductor ﬁn;board the train of the defendant, after leaving Portsmouth,
refused.to receive the tickets of himself and wife because they were not
properly stamped, and demanded the regular fare from Portsmouth to
Weldon, which was paid by plaintiff.

Plaintiffs then offered to prove that the person who signed ‘and
stamped the tickets at Norfolk was the authorized agent of the defend-
ant. Defendant objected, and the court sustained the objection, and the
plaintiffs excepted.

The plaintiffs put in ovidence the “tickets” mentioned held by each,
which were precisely similar, except as to. the name of the holder. The
following is a copy of the material portions of one of these tlckets, and
_the endorsements thereon :

WILMINGTON & WELDON RAILROAD COMPANY.

“Good for one continuous first-class passage to Old Point, Va.,
and return, as per coupons attached, when officially
stamped.

Sub]ect to the following conditions:

Having purchased this ticket at a reduced rate, I do, in consideration
thereof, agree to be bound by and comply with the following conditions
in respect thereto: The trip from point of sale hereof to point of
destination shall be made within ....... days from the date of issue (187)
stamped hereon. The return trip from point of departure to
point of destination shall be made within ... days from date of de-
parture, such date to be stamped on the return checks, which shall be
presented to the agent at Old Point, Va., for that purpose, and until
such date’is stamped thereon such checks cannot be used. The original
purchaser hereof must be identified as such by a signature to be made
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hereony in the presence of and witnessed by said agent, who shall deter-
mine whether such signature is genuine. by comparing the same with the
signature of such purchaser hereto attached. This ticket and all checks
attached shall be used in conformity with the above conditions prior to
date punched. in margin, and in any svent shall be void on and after
that date. This ticket and checks attached shall be void unless the fore-
gomg conditions are complied with.

Signature, D. Tavroz. o T. M. EmErson, -

W'itness R. E. Braxon. L Ge'n’l Passenygerr" Agent.”

The court being of opunon that the plamtlffs eould 1ot recover, thev
suﬁered to a Judgment of nonsuit and appealed S

D: L ‘Russell fm' plaintiffs.. e oot
Thomas W Strange fo*r (Zefendant ’

MERRIMON, J., after stating the case:. The counsel for the appellee
contends in the argument before us, and it may be here conceded to be
g0, that the “tickets” put in evidence on the trial each embodied a: ‘éon-
tract.in writing between the holder thereof and the defendant. The

latter and the holder of the ticket each had a right to insist upon
( 188) ‘a strict observance of every material: stlpulatmn, provigion’and re-
“. . quirémetit contained in it. Partwularly for the present purpose,
the defendant had the right to require that' the plam‘mﬁ“s should each be
present in person and respectively present to its proper agent at Old
Point in Virginia, his or her ticket and identify himself or herself as the
original holder thereof by Wr1t1ng his or her name thereon and having
the return “checks” stamped agin the check prowded Whlch ‘the plaintiff
did not do. '

But the contract being a sumple contract in writing, it was competent
for the defendant at any time after it was made, and before any par-
ticular provision of it had been complied with, to waive a compliance
with the samie on the, part of the plaintiffs by a subsequent verbal agree-
ment+=one not in writing.. It is true, that a simple contract completely
reduced to writing cannot be contradicted, changed or modified by parol
evidence of what was said and done by the parties to it &t the time it
was made, because the parties argreed to put the contract in writing and
to make the writing part and evidence thereof. The very purpose of the
writing is to render the agreement the more certain and to exclude parol
evidence of it. Nevertheless, by the rules of the common law, it is com-
petent for the parties to a simple contract in writing before any breach
of its provisions, either altogether to waive, dissolve or abandon it, or
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to add to, change or modify it, or vary or qualify its terms, and thus
make it a new one, which must in such case be proved partly by the
written and partly by the subsequent unwritten parol contract, which has
thus been incorporated into and made part of the original one. The
reason for this seems. to be that simple contracts, whether written or
otherwise, are of the same dignity in contemplation of law, and there-
fore the written may be changed, modified, or waived in whole or in
_part by a subsequent one, express or lmphed Smith on Con-
tracts (*), 29; Chitty on Contracts (*), 105, and notes; Waits (189)
Aec. & Def., 344 362. ,

The plamtlﬂs did not contend on the trial that the “tickets” referred
to did not correctly express the contract between them respectively and
the defendant as of the time they were issued, but that subsequently the
defendant, through its properly authorized agent, agreed to waive and
did waive so much of each contract, “ticket” in writing, as required the
plaintiffs to appear personally before the defendant’s agent at Old Point
in Virginia, and there produce the tickets and identify themselves re-
spectively as the original holders of them, by writing each his or her
name on their tickets respectively and having the return checks attached
to them stamped as required. It was competent for the defendant to
waive such requirement in writing or by parol agreement, and it was
likewise competent for the plamtlffs to prove such agreement of waiver
by parol.

The evidence produced and received in the trial tended to prove such
agreement-——that the defendant’s agent, or a person representing himself
to be its properly authorized agent at Norfolk and not at Old Point,
identified the plaintiffs in the proper connection and did there what the
defendant might have required to be done at Old Point, to give the
“tickets” effect for the return trip. The plaintiffs further “offered -to
prove that the person who required and stamped the tickets at Norfolk
was the authorized agent of the defendant”—that is, fairly 1nterpret1ng
the record—authorized to do what he purported and undertook to do.’

Upon objection the court refused to allow the plaintiffs to produce
such evidence. We think it was pertinent and competent, and should
have been received. As it was not, the plaintiffs are entitled to a new
trial, and we so adjudge.

Error.

Cited: Wood v. R. R., 118 N. C., 1064.
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(190)

ALLEN WARREN, TrusteE, v. GEORGE HOWARD anxp R. C. WARREN,
Exkcurtors oF J. R. THIGPEN.,

Trust and metée——Pamties?\

Where the trustee, in a conveyance to secure creditors, died before fully ad-
ministering the trust, and another person was appointed trustee under the.
statute—The Code, sec. 1276—Held:

1. The substituted trustee could maintain an action against the personal rep-
resentatives, heirs at law or devisees of the deceased trustee for such
portion of the trust estate as the original trustee was seized or possessed
at his death.

2. That in such action it was not proper to make creditors of the trustee,
whose demands were contested, parties, as they were not necessary to the
_ gettlement of the only issue ralsed viz., the amount and custody of the
unadmlnlstered trust estate

(Dayis, J., dissented.)

- Tuis was a civil action tried before Shipp, J., at September Term,
1887, of Prrr Superior Court.

On 22 May, 1882, Frank L. Thigpen, being a merchant much em-
barrassed by debt, conveyed by deed of trust to James R. Thigpen,
trustee, real and personal property, including ceredits of the value of
about $25,000, with power to sell the property and collect.the eredits,
and apply the fund so eollected to the payment of the debts classified and
mentioned in the deed in the order therein directed. The trustee sold the
property and collected such of the eredits as he could, realizing $23.-
127.20. He disbursed of this sum $19,785.62 in the payment of the trust
debts embodied in classes 1, 2, 3 and 5 and commissions due to himself.
He also paid to A. T. Bruee & Co., creditors of the sixth cldss in the
deed, on account of the debt due them, $709.31. Afterwards the last
named ereditors obtained judgment against the trustee for $2,215.24,

including interest and for costs.
(191)  Afterwards, in April of 1886, the trustee died testate, and the
defendants duly qualified as executors of his will, and the plain-
tiff was duly appointed trustee in the said deed of trust vice James R.
Thigpen.

The plaintiff, such substituted trustee, having made demand upon the
defendant executors for the balance of the trust fund in the hands of
their testator at the time of his death, and payment thereof having been
refused by them, brought this action.
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The defendants admitted in their answer that there was a balance of
the trust fund in the hands of their testator at the time of his death
which came into their hands, but they further answer in respect thereto

as follows:

“g, The defendants are informed and believe that their testator re-
ceived motice from creditors interested in the due execution of the trust
not to pay the debt set forth in clause 4, and claimed by the adminis-
trator of Martha J. Thigpen, for that it was not a valid debt and they
desired to contest the validity and payment of the same; that they have
been further notified there is a judgment against their testator in favor
of A. T. Bruce & Co., under the sixth clause of the deed of trust, and it
is claimed that said judgment is a valid lien upon the trust fund and that
their testator is personally responsible therefor as well as responsible .
out of the trust fund. '

~ “%. The defendants aver that to pay these two claims under clause 6,
if both are valid, will require a larger sum than has come to the hands
of their testator, and they set up a defense that the claim of Martha J.

- Thigpen, by her death, she not being indebted to any one which. is

. averred by defendants, became the property of said F. L. Thigpen, and

- as such was extinguished under the trust as claimed by other creditors,
and that the judgment of A. T. Bruce & Co., the regularity and validity

- of which they ask to have determined before the fund shall be taken
from them. That the same was based on the invalidity of said claims
either for the above cause or being invalid at the time of the
execution of the trust. That if said judgment is valid and their (192)
testator responsible therefor, they ask that the same be decreed
to be paid out of the fund. That as representing their testator they
stand ready, as they have at all times done, to account for and pay over
the fund-to whomsoever the law may direct under a decree of this court.

Wherefore the defendants ask the court that A. T. Bruce & Co., and
all other creditors and parties interested in the distribution . of said
trust fund, may be brought into court so that such decree may be made
in the premises as will protect the defendants in the due and proper
discharge of their respective duties as executors aforesaid. ‘

The court gave judgment as follows:

“Tt is adjudged that the plaintiff recover against the defendants judg-
ment for the sum of $2,855.99, with interest from 25 September, 1887,
on. $2,632.21 until paid, out of the trust fund, including the cost .in
Hearne, administrator of Martha Thigpen ». J. R. Thigpen, whicl is to
follow this case. That after paying the costs and expenses and reserving

" to himself proper commissions and counsel fees, the plaintiff shall hold
the residue of the fund until the rights of the various creditors secured

<in said trust shall be ascertained.”
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* From this judgment the defendants appealed, and assign as error:
1. The court erred in refusing to grant the defendants’ prayer in
- asking that A. T. Bruce & Co. be made a party, so that the validity of
the judgment, a copy of which is hereto attached and marked “D” might
be passed on before the fund should be taken from them, if the fund
ought to be applied to said judgment, and if not binding on the fund in
its entirety, that a reference might be had to ascertain how much of
said fund should be applied to said judgment.
" ‘2. The court erred in refusing to have all other creditors and
(193) ‘partles interested in the distribution of said trust fund made
* parties in this action, so such decree will protect the defendants
in theu‘ dutles

John Devereuz, Jr., for plaintiff.
Gem‘ge V Strang fov' defémdants

MERRIMON,‘ J:, after stating the case: The testator of the defendants
was'a trustee of an express trust, having in his hands at the time of his
death a considerable part of the triist' fund with which he was charged -
by the trust that he had not distributed to the creditors entitled to have
the same. “This it appears passed into the hands of the defendants, the
sxectitors of his will, not to be administered by them—they have and
liold it for'no such purpose—but simply to turn the same over to the
substituted trustee, vice their testator, the deceased trustee. University
v. Hughes, 90 N O 537, '

The plaintiff was duly appointed such substituted trustee, as allowed
by ‘the statute (The Code, sec. 1276), which authorizes and empowers
the ‘elerk of the Superior Court of ‘the county where the deed of trust
was executed, as in the statute provided, “to appoint some discreet, com-
petent ‘person 16 act and execute the said*deed ‘of trust according to its
triie 1ntent and meanmg, and as fully as 1f appointed by the parties to
the deed SRR

“This provision plainly and necessarlly 1mpl1es and contemplates that
the trustee so appointéd must have possession and control of and do-
minion over the trust property Just as the orlgmal trustee had, of course
subject to the control of the proper court upon due application asking
its interferénce. Otherwise the substituted trustee could not execute the
various provisions of the deed dispose of the property, pass the title
thereto, collect debts and adnumster the trust fund as contemplated

by it.
(194) “Incident to the right of the ‘trustée to so have the property

*of the trust of whatever nature, is his right to sud for and recover
the same in a proper action for that parpose, when it is unlawfully
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withheld from him. It may be that the legal title to the trust preperty,
in cases like the present one, if the property be real estate, passes to the
heir at law of the deceased trustee, and if personalty, to the executor or
administrator, as was held in the case of Guion v. Melvin, 69 N. C,, 242;

but the heir and personal representative hold simply the legal tltle for
the substituted trustee and should pass the same to the latter, to the end
he may properly execute the trust as intended by its terms and as con-
templated by the statute. The trust must be admlmstered by the
trustee—the statute so provides.

This action is brought by the substituted trustee only for the purpose
of recovering from the executors of the will of his deceased predecessor
the remainder of the trust fund in their hands, which they have refused
to surrender to him. It is not any part of its purpose to litigate. and
settle the rights of parties claiming an interest in the trust fund, or to
adminjster it at all—the purpose is to enable the trustee to obtain pos-
session of it, and then, as suggested by the court below in its judgment,
the trustee or the cestui gue frust may, if need be, bring an action for
the purpose of settling the rights of parties. clalmmg, and the dlqtrlbu—
tion of the fund.

In this action the only proper thing to be done was to- ascertam What
the remainder of the trust fund in the hands of the defendants was, and
give judgment in favor of the plaintiff for the same. This seems 40 have
been done. :

The assignments of error do not extend to the Judgments dn'eetly, but
to the refusal of the court to order that A. T. Bruce & Co., creditors, and
all other persons interested in the trust fund, be made parties.,to‘the
action; thus practically turning it into an action to settle and administer
the fund in the hands of the defendants. This cannot be done. Cer-
tainly it cannot, unless by agreement of all parties, with the .
sanction of the court. Because to do so would be to incorporate (195)
into the action a multiplicity of inconsistent causes of action, and
bring into it parties more or less numerous; having diverse rights, the
settlement and determination -of which, in this -action, would. lead to
confusion. To recover the balance of the trust fund and have it in hand
to be administered, as the plaintiff seeks to do by this action, is distinet
and essentially different from the purpose of an action brought:by the
plaintiff to have settled the conflicting rights of creditors of the fourth
and sixth classes to share in that fund, as provided in the deed of trust.
In the present action A. T. Bruce & Co. and other creditors are not
parties necessary to a complete determination of the matter in litigation.
They will, howeyer be proper parties in an action brought to close the
trust and settle their respective rights to share in the trust fund.: If.in
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such action it should turn out that A. T. Bruce & Co. were entitled by
virtue of their judgment named against the first trustee or their debt
on which it is founded, to share in the trust fund, they would be allowed
to do so, otherwise they would not. The court could not in any case
hear and determine in this action any question as to the regularity or
propriety of their judgment; it could not set it aside for irregularity,
error or fraud; taking it to be such a judgment, as it appears to be, it
could not be attacked in this or any action collaterally.

The assignments of error cannot be sustained, and the judgment must
be affirmed.
- Affirmed.

Davis, J., dissenting: This action is brought by Warren, the new or
substituted trustee, against the executors of the deceased trustee to
recover a sum of money in their hands which came to their testator as

trustee.
(196)  The defendants allege that there are conflicting claims to the

fund; that the administrator of Martha J. Thigpen asserts a
claim to it, and that A. T. Bruce & Co. also assert a claim to have a
judgment which they obtained against their testator for a debt in the
sixth class paid out of the fund, and that the fund is not sufficient to
pay these claims if it shall be adjudged that both are to be paid. They
ask to have the validity and regularity of the judgment against their
tegtator determined, and “if said judgment is valid and their testator
responsible therefor they ask that the same be decreed to be paid out of
the fund.” It came rightfully into their hands, subject to the trusts
which attached to it in the hands of the testator.

As was said by the Court in Guion v. Melvin, 69 N. C., 242, upon the
death of the trustee “the real property descends to the heirs and the
personalty goes to his administrator (or executor) clothed with the
trusts.”

I think the executor or administrator, if there is no doubt or dispute
as to the right of the cestus que trust to receive the fund, may safely
pay it directly to such cestui que trust without waiting for the appoint-
ment of a new trustee, and such payment would be a discharge of the
estate of his testator; but if there be any doubt or question as to who 1s
the proper person to receive the fund, or if the testator or intestate has
incurred any liability in respeet to the trust property, he has a right to
have that question settled before he is required to part with it, and in the
settlement of that question (which under the old practice was of equi-
table jurisdiction) he has a right to have all conflicting claimants made
parties.
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Under the old practice would not the settlement of this trust have been
a subject of equitable jurisdiction, and would not the court have required
all parties interested to be before it?

If the testator was living would he not have the right to demand,
before parting with the fund, that all conflicting claims thereto be de-
termined? If so, is it not equally clear that his executors who

find the fund in their hands not simply the subject of conflicting (197) °

claims between cestui que trusts, but with a responsibility of their
testator, protected before they can be required to surrender the fund?
If it shall be that the judgment of A. T. Bruce & Co. ought to be paid
out of trust fund, but the substituted trustee when he gets the fund in
his hands shall refuse to pay it and the executors of the deceased trustee
shall be made to pay it under the judgment against their testator, will
they not be subrogated to the rights of Bruce & Co., and *have cause of
action against the plaintiff ¢

It will not do to say that it is not probable, for that is the very
question they ask to have settled in this action, and which is resisted.

Ruffin, J., in Hoover v. Berryhill, 84 N. C., 132, says “that Courts of
Chancery had but few, and those very simple rules, for determining the
proper parties to a suit, and that a leading one was that every person
who had an interest in the subject-matter of the suit should be a party
thereto, and this with the twofold idea of making it safe for the defend-
‘ant to perform the decree and of avoiding unnecessary litigation.” Again
in Barrett v.-Brown, 86 N. C., 556, it is said “a better reason for the
rule (requiring all parties to be before the court) seems to be given in
1 Daniel’s Chancery Practice, 240, where it is said to depend upon the
intention of the Court to do ecomplete justice by deciding upon and
settling the rights of all the persons interested in one action, so as to
prevent future litigation and to render the performance of the decree
perfectly safe to those who may be compelled to act under it.”

. T think that the conclusion at which I have arrived, that the defend-
ants have a right to the protection asked for by them, is fully warranted

by the cases cited and the authorities referred to in them, and by

Adams in his treatise on Equity, sec. 315, ef seq. (198)

Where an interest exists which requires protection, it is pos-
sible that a claim exists in respect to that interest, and the defendant is
entitled to have all such elaims settled together, so that the matter may
be completely and effectually disposed of.

The judgment in this very action seems to be pregnant with the
“future litigation” indicated by the answer of the defendants. It pro-
vides “that after paying the costs and expenses and reserving to himself
proper commissions and counsel fees, the plaintiff shall hold the residue
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of said fund until the rights of the various creditors secured in said
trust shall be ascertained.” . .

If the testator of the defendants has incurred any liability in respec_t
to the trust fund in their hands as executors, and that is one of the
-rights “to be ascertained,” why may it not be—why ought it not to be—
settled in this action? Why subject them to the bazard of having to pay
the judgment of Bruce & Co. against their testator and then litigate with
the very plaintiff in this action, the question now raised as to whether
it ought not to be paid out of the trust fund?

C."B. COWAND anp Wure v. ROBERT A. MEYERS.

Pleading— Demurrer—Will—Estate—Injunction— Wa&te

1. A demurrer to a complaint contammg but one cause of action must go to
the whole matter alleged, otherwise it will be disregarded.

2. A devise to P. for life, remainder to testator’s daughter N., prov1ded she
“shall have lawful heirs of her body, and if not, I gave it unto my son,”
vests in N. upon the death of P. an estate for life which will be enlarged
into a fee if she should have issue at her death; and the son took an
estate in fee contingent upon the event that N. died without issue, and
was entitled to be protected by injunction against waste. .

(199)  Civir actioN, tried before Shipp, J., upon complaint and de-
_- murrer, at Spring Term, 1887, of Bertie Superior. Court.

George Wynne, a resident of Bertie County, in this State, in the year
1855, executed a will wherein he devises the tract of land on which he
lived and described as “the Manor plantation” to his wife Phwmbe for
life, and in a subsequent clause disposes of the remainder as follows:

“T give unto my daughter Nancy Wynne one tract of land whereon I
now live, that I lent to my wife Phaobe Wynne her natural life, provided
my daughter Nancy Wynne shall have lawful heirs of her bédy, and if
‘not, I give it unto my son William D. Wynne forever.”

Phoebe Wynne died the last of the year 1859, and the said Nancy went
into possession and subsequently mtermarmed w1th the defendant Robert
A. Meyers.

William D. Wynne, the dev1see, dled in 1864 intestate, leaving an
only child, Bettie E., who intermarried with C. E. Cowand, and they
bring this action to recover possession of ‘the land, the damages com-
mitfed thereon in the alleged cutting down and d1spos1ng of the growmg
timber, and to restrain further waste. -
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- The defendants demurred to the complaint upon the grounds: ,

1. That under the will of the testator the feme defendant has a de-
feasible fee simple or a fee simple estate subject to be determined for
want of issue of her body, or a fee simple absolute.

2. That the plaintiffs are not entitled to the relief they ask.

Upon the hearing the court rendered the following judgment:

“In this case it is considered by the court that the defendants
are entitled to an estate in the land described in the will of her (200)
father and devised to her and that she is entitled to possession of
the same. It is therefore adjudged that the demurrer be sustained to
that extent and that defendants have and recover their costs, to be taxed
by the clerk.”

The plaintiffs appealed and assigned the following errors:

1. In holding that the defendant Nancy derived under the will men-
tioned any interest in the land.

2. In not holding that the feme plaintiff’s’ father at the death of the
life tenant became the owner in fee of said land and entitled to the pos-
session thereof.

3. In not granting or continuing the injunction against waste.

" 4. In dismissing the action and giving judgment for case agalnst
plamtlﬂs :

RB. B. Peebles for plaintiffs.
No counsel for the defendants.

Smrrr, C. J., after stating the case: While in a complaint several
separate and distinet causes of action or counts are set out, a demurrer
may be entered to one or more and answer made to others. Ransom v.
MecClees, 84 N. C., 17. . If the complaint contains but a statement of one
cause of action, the demurrer must be to it as a unity or it will be dis-
régarded, and in such cases it must be'sustained or overruled as a whole.
and not in parts. S. ». Young, 65 N. C., 579.

The judgment apparently leaves undisposed of the demand for damages
and for relief against their being repeated, except as it may be involved
in the ruling that the defendants are entitled to an estate in the land and
to possession, both of which are consistent with a contingent remainder
or executory devise over as tlie will may be construed to operate,
to the deceased father of the feme plaintiff. But we are con- (201)
strained to regard the action of the court as denying any relief
under the complamt upon the facts stated.

. -We concur in the construction put upon the clause of the will recited

that it vests ‘an estate in remainder to take effect at the death of the

wife (Phebe), and which then came into the possession of the defend-
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ant (Nancy) for her life—enlarged into a fee if the said Nancy at her
decease should have issue.

No estate is given to such issue if coming into existence and surviving,
but the effect is to defeat the limitation over to the son, William D.,
and transmute a life estate into an estate in fee in Nancy. The estate
of the feme plaintiff is therefore contingent, and though Nancy has
attained the age of fifty-five years, and in the course of nature cannot be
expected to have children, the nature of the estate inherited by the feme
plaintiff from her deceased father is unchanged and remains the same,
dependent upon a contingency as before, yet it will be protected against
unauthorized waste and injury to the damage of the inheritance.

In Gordon v. Lowther, 75 N. C., 193, the facts were similar, except
that the limitation over and after the life estate, was to such children as
the life tenant might have who attained the age of twenty-one years, and
to the plaintiff if there were none such left; and the life tenant, as in our
case, had passed the period of child-bearing, and it was decided that no
recovery could be had for damages from waste already committed, but
the plaintiff was entitled to protection against future waste and destruc-
tion by the exercise of the restraining power of the court. This case is
not distinguishable in principle from that before us and is decisive of
the appeal. ,
There is error in sustaining the demurrer and refusing all
(202) relief, and the ruling must be reversed, so that, if allowed, the

cause may proceed by snswering the complaint, if the defendants
shall be so advised and elect.

Error.

Cited: Jones v. Britton, 102 N. C., 205; Conant v. Barnard, 108
N. C., 320; Pritchard v. Commaissioners, 126 N. C., 914; Peterson v.
Ferrell, 127 N. C., 170; Blackmore v. Winders, 144 N. C., 218; Thomyp-
son v. Bxpress Co., ibid., 392; Patterson v. McCormick, 177 N. C., 456.

THE McNEAL PIPE AND FOUNDRY COMPANY v. A. H HOWLAND
AND THE DURHAM WATER COMPANY.

Removal of Actions to Federal Courts—Jurisdiction.

1. A defendant is not entitled to have an action removed for trial from the
State to the Federal Courts, under the acts of Congress, unless the latter
has original jurisdiction of the action.
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2. When a proper case for removal is made out, no formal order to transfer
the action is necessary—the State court will simply suspend further pro-
ceedings unless the Federal Court should remand the cause.

Motion to remove the action to Federal Court for trial, heard before
Merrimon, J., at January Term, 1888, of Durmam Superior Court.

The action is upon a contract entered into between the plaintiff, a
corporation formed under the laws of the State of New Jersey, and the
defendant, A. H. Howland, a citizen and resident of the State of
Massachusetts, to recover damages for the breach thereof, in the non-
payment of goods sold and delivered, and is prosecuted against the other
defendant, The Durham Water Company, a corporation created and
acting under the laws of this State, to establish and enforce a lien there-
for upon the property of the latte1

The complaint was filed at Fall Term, 1887, of the Superior Court of
Durham, to which the summons was returned and separate answers of
the defendants put in purporting to be at that term, while the verifica-
tion of each was made in November, after its expiration.

The defendant Howland, alleged to owe the plaintiff for goods (203)
delivered under the contract in ‘more than twenty thousand dol-
lars, applied by petition (when filed does not appear, but which was
- passed on and denied at January Term afterwards) asking for the .
removal of the cause to the Circuit Court of the United States for the
Western District of North Carolina under the several acts of CongreSS
The plaintiff resisted the application for removal, contending that a
cause for removal by the said Howland was not presented in the record
for these reasons: ,

“First, because his petition and bond were not filed in apt. time;
secondly, because the bond did not conform to the requirements of the
act of Congress, in that it was not conditioned to provide for the pay-
ment of costs in the United States Court; thirdly, because the pleadings

" did not show a severable controversy such as was provided for in the
act of Congress of 1887; fourthly, because defendant Howland being a
citizen and resident of the State of Massachusetts and not being an
inhabitant. of the Western District of North Carolina, and the plaintiff
being a citizen and resident of the State of New Jersey—and as therefore
the United States Circuit Court would not have jurisdiction of a suit
originally brought in that court, it would not have jurisdiction of this

. cause when removed, and on that account the motion to remove should
be refused.” 3

~ The defendant offered to file an additional bond, or to amend the
present one in any particular necessary. ‘
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The court being of opinion that no order of the State court was neces-
sary to the removal of the cause if it were a proper case for removal,
and being further of opinion that the bond was insufficient and it had no
power to allow an amendment thereto or a new bond to be filed, and that
in the suit in which defendant’s petition was filed there is not “a con-

‘ troversy which is wholly between citizens of different States ? and
(204 that the Circuit Court of the United States would have no juris-

diction of the action, declined to make the order allowing
defendant Howland to file a new bond or to amend the bond on file, and
also declined to make an order removing the action to the Circuit Court
from which ruhngs defendant Howland appealed.

The bond was in the following form:

Know all men by these presents: That we, A. I Howland as prin-
mpal and S. W. Holman, as surety, are held and firmly bound unto
The McNeal Pipe and Foundry Company in the penal sum of two
bundred and fifty dollars, lawful money of the United States, for the
payment of which, well and truly to be made, we bind ourselves jointly
and severally, ﬁrmly by these presents.

The condition of this bond is such, that if said A. H. Howland shall
enter and file of cause to be filed in the next Circuit Court of the United
States for the Western District of North Carolina, on the first day of its
sesgion, coples ‘of all process, pleadings and deposition testimony and:
otheér proceedings in a certain suit now pending in the Superior Court
of Durham  County; State of North Carolina, in which The McNeal
Pipe:and Foundry Company is plaintiff and said A. H. Howland and the
Durham- Water Company are defendants, and shall do such-other ap-
propriate acts as, by act of Congress, in that behalf are required to be
done upon the removal of such suit from said State court into the said
Uniited States .Court, then this obligation to be v01d otherwise of force :

Dated this 23 N ovember 1887.

A H. HO\VLAND.'» .[Seal.]
By W. W. FurLer, -Attorney.

S. W. Horman. . [Seal.]

(205) John Hinsdalo for plaintif.
.. . No counsel for defe%dant.

-Smirs, C. J., after stating the case: The act of Congress approved
on"3 March, 1887 and amendatory of that of 3 March, 1875, makes
important changes in the law which authorizes the transfer of causes -
~ pending in a State court to the United States Circuit Court for trial. Tt
corfines the right to apply for and obtain a removal to nonresident de-
fendants, the plaintiff having elected to bring his action in the jurisdie-
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tion of a State court, the sum in controversy must be more than $2,000
ingtead of $500, the former limit, exclusive of interest and costs; the
application must be made at or before the time when, under the law or
rules of the State courts, the defendant is required to answer or plead;
a bond properly secured must be entered into for filing a copy of the
record in the Circuit Court on the first day of its next sitting “and for
paying all costs that may be awarded if said court shall hold that the
suit was wrongfully removed,” ete.

The first section of the amending statute provides, moreover, that in
order to the exercise of orginal jurisdiction, the action “shall be brought
only in the district of either the plaintiff or defendant,” and in the
recent case of the County of Yuba v. Pioneer Gold Mining Co., decided
in U. 8. Circuit Court, N. D., California, in August last, it is held, Mr.
Justice Field and the Circuit and District Judges concurring in the
opinion, that under the second section no cause can be removed of which
the Cireuit Court would not have had original cognizance.

While it is true that the present suit is brought in a district where one
of the defendants resides who is content to let it remain, the other de-
fendant, who seeks another jurisdiction, is a ecitizen and resident of
another State, and if there were a several controversy between them and
it could be. severed and removed, the anomalous result would
follow that a cause would be there constltuted which could not (206)
have originated in that court in that form.

The principle of the ruling in the case cited, seems to apply to the
present proposed removal and with the sanction of such high authority -
agreeing with our own reading of the enactment and its gemeral scope
and policy, we must sustain the ruling of the court below.

We pretermit passing upon the other grounds of oBjection to the
transfer of the cause, to wit: (1) that the application was not made at
the first term of the court as of which the pleadings are filed; the want
of diversity in the controversies between the plaintiff and defendants,
their connection and dependence, so that presence of each in the pne
action is necessary to a full determination of the cause; the absence of
any provigion in the bond for the payment of costs, all of which have
great force, since it is sufficient to say the cause was not in law remov-
able.

It may be observed that no order of removal was necessary since a
compliance with the prescribed conditions effected a removal, and all
required of the State Court was to suspend all further proceedlngs unless
thereafter the case should be remanded by the Circuit to the State Court
for a resumption of jurisdiction.

* We therefore consider the appeal before us to be from the ruling of
the judge to proceed in the cause. Fitzgerald v. Allman, 82 N. C,, 492.
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As to what are separable controversies, see Ayers v. Wisnall, 112
U. 8., 187; St. Louis Railroad Co. v. Wilson, 114 U. 8., 60; Louis. &
Nash. Railroad Co. v. Ide, ibid., 52; Putnam v. Ingram, tbed., 57; St.
Lowis & 8. F. Raslroad Co. v. Wilson, ibid., 60.

Affirmed.

Cited: Bowley ». R. R., 110 N. C,, 319; Pruett v. Power Co., 167
N. C., 599. :

(207)

JESSE D. WALKER, ApMINISTRATOR OF JOHN BROOKS, v.'J. L.
BROOKS ET AL.

Contract—Married Women—A dencemen}t———Fraud.' _

1. Coverture disables a woman to enter into a binding contract, but'it does not
constitute a protection for her fraud, and it she repudiates her promises
she must surrender what she has acquired by reason of them.

2. Where'it appeared that the father had delivered to his daughter—a married
woman—property of the value of one thousand and seventy dollars, and
took her bond payable on demand for six hundred and seventy dollars, but
made no charge against her upon his books of advancements: Held, (1)
that the difference between the value of the property and the bond was not
intended as an advancement, but a gift; (2) that although the payment
of the bond could not be enforced, the obligor was not entitled to partici-

*pate in the distribution of her father’s estate until she paid it or sub-
mitted td have it charged against her.. '

Turs is a special proceeding, heard by Shepherd, J., at Fall Term,
1887, of Persox Superior Oourt upon "exceptions and appeal from the
clerk.

This action, begun bef01e the clerk of the Superlm C‘ourt of Person,
against the dlstrlbutees of the intestate and the husbands of such as
have married, is prosecuted for the purpose of setthng the estate in the
hands of the pla1nt1ff as his administrator.

It does not appear that service of summons was made upon any,

though the defendants W. W. Hill and wife, Ida T., come in after an
order of publication as to them, they being nonresidents, and make
answer to the complaint. It is unnecessary to pursue the cause in its
singular and irregular course in which all the defendants have borne a
share in view of and for the protection of their several interests in the
result, and thus make themselves parties to the action.
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The only controversy finally evolved and the ruling upon which is
brought up for review in the appeal of said W. W. Hill and wife, is
between them and the administrator, and arises out of the following
facts:

On 25 February, 1885, the said Ida received from the intestate, (208)
her father, a railroad bond of the value of $1,070, and at the same
time gave him her bond, as follows:

“$670. On demand and payable with six per cent interest from date,
T bind myself, assignees, etc., to pay John Brooks, six hundred and
seventy dollars, for full value received of him. I hereby waive the
benefit of my homestead exemptions as regards this debt.
I hereby set my hand this 25 February, 1885.
Ipa D. Hirr. [Seal.]

The clerk charges the said Ida with advances to the amount of $45,
according to her own inventory filed, and with nothing in distributing
the estate of the intestate, and from his refusal to charge her with the
bond, the plaintiff appealed to the judge of the Superior Court, who
upon the hearing rendered the following judgment:

“This cause coming on to be heard, and all the exceptions except one,
having been abandoned or passed upon by Judge Clark at a previous
term, and counsel stating that the only difference between them was in
reference to the amount which should be charged against Ida D. Hill as
an advancement, and the court having considered the testimony, exhibits
and agreement of counsel, which latter is filed in the papers herein, the
court 18 of the opinion, and so finds and adjudges, that the coupon bond
to the extent of six hundred and seventy dollars was intended as an ad-
vancement to the said Ida, and that she should be charged therewith in
the settlement of the estate, her bond being returned to her by the ad-
ministrator. Plaintiff’s exception is therefore sustained. It is further
adjudged that this cause be remanded to the clerk to the end -that his
report be reformed according to this-order.”

The defendant Ida excepted thereto and appealed. (209)

John W. Graham for plaintiff.
B. C. Strudwick for defendant. \

Smrra, C. J., after stating the case: The intestate left no charges on
his books for advancements to the said Ida as he did against others of
his children, and she voluntarily renders an account for articles of the
value of $45 furnished her, and submits to be charged therefor, and it is
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quite manifest that in the contemporary delivery to her of the railroad
security and her execution of her bond to him for $670, the intent-was to
give to her as an advancement, or to pay her for kind services to him,
and not to be accounted for—the sum of $400, the difference in their
amounts—and this only as a severance in the indebtedness upon the
railroad security. The absence of any charge upon the intestate’s books
for this sum, and the execution of the bond for $670, a debt intended to
be created and put in the form of an obligation, repel the idea of an
intended advancement, and show that the purpose was to make a present
contract capable, were she not a fema covert, of immediate enforcement.

Now, while in law it is not binding, it is an essential condition enter-
ing into and connected with the transfer of the railroad security, so that
she cannot retain its full amount and repudiate her own part of the
transaction in its entirety. In substance, the transfer is of the $400
excess, and such the parties evidently regarded it. 1t is not a question of
her ability to bind herself by a contract, but whether she can be allowed
to retain so much as enures to her own benefit and dlsav_ow her own

- part of the agreement, which was the consideration and condition on
which that benefit was aceepted.

Coverture disables a woman to enter into a binding contract, but it
affords no protection or shelter for fraud, and she must perfmm_ what

she promised, or return what she gets by reason of it.. This is
(210) well recognized as a controlling prineiple. Boyd ». Turpin, 94

N. C., 137, Burns v. McGregor, 90 N. C., 222; Towles v. Fisher,
77 N. C,, 437; Hodge v. Powell, 96 N. C., 64.

The distributee Ida cannot, therefore, keep the railroad bond aud
refuse to recognize her responsibility for the amount mentioned in her
own bond. As, however, this suit contemplates merely a distribution of
assets in the hands of the administrator, she can take none until her own
debt is paid, and it goes to increase the sum to be distributed. If she
refuses to do this and if charged with it, would, as we understand, be
entitled to no part of the augmented fund, she must, if persisting in her
purpose, be debarred from participating in the distribution of the per-
sonal estate. The judge, though calling this an advancement, charges
her with it; and the same results follow,” whether it be called an ad-
vancement or a debt, and the misnomer is an immaterial matter. We
approve the ruling and affirm the judgment. This will be certified to
the court below. .

Affirmed.

Cited: Fao'tﬁ/ing v. Shields, 106 N. C., 300; Wood v. Wheeler, ibid., .
5145 Hinton. v. Ferebee, 107 N. C., 156; Blount v. Washington, 108
N. C, 233; Browne 9. Dawvis, 109 N. C., 27; Hart v. Hart, ibid., 373;
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Fort w. Allen, 110 N. C., 192; Williams v. Walker, 111 N. C., 610;
Draper v. Allen, 114 N. C., 52; Loan Assn. v. Black, 119 N. C,, 328;
Millsaps v. Estes, 1837 N. C., 546; Nobles v. Davenport, 183 N. C,, 210;
Morris Plan Co. v. Palmer, 185 N. C., 119; Freeman v. Ramsey, 189
N. G, 196. '

THE BOARD OF COMMISSIONERS OF WINSTON v. W. B. ANp ke P.
TAYLOR.

Municipal C orpomtions—Taxation—aP enalty—Ordinance.

jury

. Municipal corporations. can impose no taxes except such as are authorized
by their charters.

2. The charter of the town of Winston authorizes the imposition of privilege
or license taxes uﬁon trades, etc.

3. One who, in the prosecution of his business as a tobacco manufacturer, buys
leaf tobacco in the town of Winston to be manufactured in a place without
the town, is liable to the penalty imposed by the corporation for refusal to
pay the tax upon the occupation of dealer in leaf tobacco, though he may
be a nonresident. .

ans action was orlgmally commenced before the mayor of the (211)
town of Winston by a warrant issued upon complaint against the
defendants for violating an ordinance of the town' relating to taxes, and

- carried by appeal to the Superior Court of Forsyra County, Wherem it
was tried before McRae, J., at October Term, 1886.

Upon the trial, and upon the plea of not gullty, the jury returned a
special verdiet in these words:

“The defendants compose the firm of W B. Taylor & Bro who are,
and "were, at the time the warrant was issued, tobacco manufacturers
living and having their place of business in the town of Salem, N. C.,
where they were engaged in the manufacture of plug tobacco. They
were not dealers in leaf tobacco, but made a business of purchasing their
stock of leaf on the floors '6f-the tobacco warehouses in the town of
Winston, and carrying the same on drays to their factory in Salem.
They attended the auction sales of leaf tobaceo regularly, for the pur-
pose above indicated. That there are leaf dealers in Winston, whose
business is to buy and sell leaf. \

“The defendants denied the right of the town authorities to collect the
special license tax imposed, as claimed by the authority of the town, and
demanded by the tax collector, and upon their refusal, the warrant in the
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case was issued against them for the penalty imposed, for failure to take
out licensé to purchase tobacco, as above set forth. The jury further
find that the defendants, without paying the special license tax and ob-

taining a license, regularly purchased leaf tobacco for their factory in -

Salem, upon the warehouse floors in Winston, as above set forth. If the
court should be of the opinion, from the foregoing finding, that the

(212) defendants are guilty, then the jury find them guilty; but should
the court be of the opinion, from the foregoing facts that the

defendants are not guilty, then the jury find them not guilty.”

The plaintiff claimed authority to collect the license taxes out of the
defendants, and the penalty for failure to pay under the charter and
amendments thereto, and the ordinances passed thereunder.

His Honor, being of opinion that the defendants were liable, gave
judgment upon the verdict against them, from Whmh the defendants ap-
pealed.

By an amendment to the charter of the town of Wlnston—chaptex 31,
Private Acts, 1885—it is, among other things, enaged : “That the com-
missioners of the town of Winston, in addition to the powers of taxation
already granted in the charter of said town, shall be and are hereby
empowered to levy and collect annually a privilege or license tax on all
trades, professions, agencles, business operations, exh1b1t1ons and manu-
factories in said town.”

By an ordinance adopted by the commissioners 6 June, 1885, there
was imposed a tax of “$10 upon every leaf dealer buying annually less
than 100,000 pounds, and $5 for every additional 100,000 pounds bought,
or fractional part thereof”

At a meeting held by the commissioners 17 August, 1885, as a substi-
tute for the above it was declared “that a tax of $2.50 be levied upon
every person buying or offering to buy leaf tobacco and scraps, provided
that a tax of $5 be laid upon every person buying more than 30,000
pounds, and-less than 100,000 pounds, and that a tax of $5 be laid upon
every additional 100,000 pounds, or fractional part thereof bought by
such person.”

It was also provided that “any persons violating any of the provisions

of ordinance 4 or 6, under the head of taxes, shall forfeit and pay
(213) for each offense a sum equal to double the amount of the license
therein contain

The tax complained of is lmposed under ordinance 6, as amended
17 August, 1885, /

R, B. Glenn for placnteff.
J. C. Buxton for defendant. -
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Davis, J., after stating the case: We think there can be no doubt as to
the validity of the provision in the charter of the town of Winston which
authorizes the commissioners “to levy and collect annually a privilege
or license tax on all trades,” etc., mentioned in the charter. Wilmington
v. Macks, 86 N. C., 88; Holland v. Isler, 771 N. C,, 1.

It is also clear that the authorities of the town can impose no taxes
except as authorized by its charter. Commissioners v. Means, 7 Ired.,
406; Pullen v. Commussioners, 68 N. C., 451; §. v. Beam, 91 N. C,, 554.

The counsel for the defendants insists that they are not buyers or
dealers in leaf tobacco within the meaning of the ordinance; that they
only purchase their stock of tobacco on the floors of the warehonses in
Winston to be used in their factory in Salem, and not being residents of
Winston they cannot be taxed there. The question is purely one of econ-’
struction, and we think the case of Moore v. Commissioners of Fayette-
ville, 80 N. C., 154, cited by counsel for defendants to distinguish it
from this case, is authority for the position that the trade, profession,
business operations, ete., of nonresidents, carried on in the town, may be
taxed for municipal purposes, if authorized by its charter and ordi-
nances. :

In that case the plaintiff resided outside of the corporate limits of the
town of Fayetteville, but carried on his business as a merchant in the
town. He owned bank stock in a bank located in the town, on which
the corporate authorities attempted to collect a tax such as was assessed
upon sirnilar property possessed by residents.

In that case the Chief Justice, after citing Buie v. Commis- (214)
stoners of Fayetteville, 79 N. C., 267, in which it was held that
shares of stock in National Banks, held by persons residing in the
State, are subject to taxation in the county of the owner’s residence as -
part of his personal estate, and not elsewhere for State and county pur-
poses, says, “the present case presents the case whether such stock owned
by one whose residence is just outside, but whose business is within the
corporate limits, may be taxed for municipal purposes in' like manner
as if his residence was also in the town. As the place and manner, as
well as extent of taxation of its citizens are regulated by the laws of the
State, the solution of the question must be found in the proper interpre-
tation to be put upon the clause of the amended charter, and in our
opinion is free from all reasonable doubt. The words are direct and
positive, that such property as is held by the plaintiff shall be subject to
the burden of municipal taxation.” So here the law which authorizes
“a privilege or license tax” “on trades, professions, agencies, business
operations,” etc., in the town of Winston, is direct and positive. And
why should it not be so?

185



IN THE SUPREME COURT. 199

RaMSAY v. GHEEN.

A nonresident doing business in the town has his business protected
and enjoys all the advantages and benefits of police and other regula-
tions that resident business men have, and should be content if the law
allows no diserimination against him.

If a liveryman or drayman resident in Greensboro should send his
omnibus and hacks or drays into the town of Winston and claim and be
allowed the privilege of doing business there without payment of taxes,
because he was a nonresident, it would be deemed a very unjust dlS-
crimination by the resident liverymen and draymen,

‘We see no error in the ruling of the court below.

Affirmed.

Cited: Redmond v. C’ommwsmonev's 106 N. C., 127; Hall v. Fag/ett@-
ville, 115 N. C., 283 ; Guano Co. v. Tarboro, 126 N C., 70; Plymouth v.
Cooper, 135 N C., 6; Range Co. v. Campen, @b@d, 525 Winston v.
Beeson, ibid., 277 DWI»g Co. v. Lenoir, 160 N. C., 573; Merccmti?e Co.
v. Mount 0lwe, 161 N. C, 126; Charlotte v. Brown, 165 N. C, .437;
Bickett v. Tax C’ommxbsswn, 177 N C, 436.

(215)

WILSON A. RAMSAY Axp WirE v. DAVID B. GHEEN anp W. A. RAMSBAY,
Execurors. oF GEORGE H. GHEEN. -

Contract—~Specific Performance.

1. The specific performance of a contract is not a matter of absolute right, but
rests in the sound: discretion of the court; if the contract is oppressive or
will enable one of the parties to obtain an inequitable advantage in conse-

" quence of unforeseen events, a Court of Equity will not interfere, but leave
the parties to their remedy at law.

2. Where a father executed a bond conditioned to convey to his daughter
certain lands if she and her husband should move to his home, live with
him, cultivate and manage his farm and support him, and he died shortly
thereafter while the obligees were engaged in making the necessary
removal—they having furnished some necessary supplies: Held, that a
specific performance would not be decreed.

Crvin action, tried before Clark, J., at November Term, 1887, of
Rowax Superior Court.
- It appeared that George H. Gheen died testate in the county of Rowan
~on 21 January, 1887, and thereafter the defendants duly quahﬁed ag
the executors of his W1H which latter was duly proven.
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The testator executed to the husband plaintiff his bond for the sum of
$1,500, and the following is a copy of the condition thereunder. written :

“The condition of the above obligation is such, that if the said Wilson
A. Ramsay enters into an obligation as agreed upon, to move on to my
farm, cultivate the same, all except where George Gioodman cultivates,
take full charge and management of the same, live with me in my house
-and support me during my life in a comfortable manner. In considera-
tion of the above agreement, when fully entered into by said Ramsay,
and for the further consideration of one dollar to me in hand paid by
him, I hereby obligate myself to make to S. A. Ramsay, wife-of .
said Wilson A. Ramsay, a good and lawful deed in fee simple for (216)
one hundred acres of land at the north side of my plantation, said
land- to be selected by said Wilson A. Ramsay; and when all the above
conditions, obligations and agreements are complied with, and the title
made to said land as soon as the same can be properly surveyed, then,
and in that case, the above obligation to be null and void; otherwise to
remain in full force and effect.” ; :

It ‘appeared further, that in pursnance. of the terms and as contem-
plated by the said condltlon, the plaintiffs—husband and wife—removed
to the home and farm of the testator on 14 January, 1887; that the feme
plaintiff remained with the testator to nurse and care for him while the
husband, after remaining a' few days, furnishing some supplies and
making necessary- arrangements for the comfort of the testator, returned
to the county of Iredell to complete the removal of his effects to the home
of the testator; that the testator having died, the plaintiffi husband
selected; designated and had surveyed the one hundred acres -of land as
contemplated by the condition of the bond above recited; that he made
demand upon the defendants executors, that they execute to the feme
plaintiff a proper deed of conveyance for the same and they refused to
comply with such demand.

The plaintiffs demand judgment, “that defendants, as executors afore-
said, be required to specifically perform the contracts and covenants set
out in said paper-writing, by executing to the fema plaintiff, 8. A.
Ramsay, a deed in fee simple for Sald deseribed tract of land and for
-costs.”

The defendants answered as follows

“5. For further answer and as a defense:to this action, defendants say
that the plaintiff Wilson A. Ramsay (1) failed to perform the stipula-
tions and conditions contained in the said paper-writing, in this: thaf
he failed to enter intg an obligation to move on the farm of the ‘
said George H. Gheen and support him in a comfortable manner, (217)
as provided in said agreement. (2) He did not move upon the
farm of the said George H. Gheen in the lifetime of the said George H.
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Gheen, and did not support the said George H. Gheen during his life.
That said agreement was made and entered into 4 January, 1887, aid
the said George H. Gheen died on the 21st of the same year and month,
and before the said Wilson A. Ramsay, as defendants are informed and
believe, had performed any of the conditions and stipnlations contained
in said agreement.” :

Upon the facts agreed, the court gave judgment in favor of the de-
fendants, and the plaintiffs having excepted appealed.

Theo. ¥. Kluttz for plaintiffs.
No counsel for defendants.

MerriMoN, J., after stating the case: The purpose of this action is to
compel specific performance of an alleged contract appearing and sug-
gested by the condition set forth above of the bond mentioned in that
connection.

We need not stop to consider whether or not any executory contract
was consummated so as to become operative as contemplated by the
terms and purpose of the condition, and whether the defendants might
under possible circumstances be compelled to perform it specifically,
because conceding that there was such contract, we are clearly of opinion
that it is not such a one as the court ought to require to be specifically
performed. The testator of the defendants died a few days after he
- executed the bond and while the plaintiffs were just beginning to do for
him what it was intended they should do, and what it is: plain the
parties supposed would eontinue to be done through a considerable period
of time—perhaps years. The expectations of the parties were suddenly

disappointed by the unexpected sudden death of the testator. It
(218) would, in our opinion, be unjust and unconscionable for the
plaintiffs to take the land by virtue of such a contract, when they
had done only a very small fraction of the service and benefit to the
testator that he and they must have contemplated in making the alleged
contract. :

The specific execution of a contract cannot be insisted upon in equity
as a matter of absolute right in the party demanding it; but it rests in
the sound discretion of the court, whether or not it will require it to be
done. If the contract be hard and exacting in its terms, contrary to its
spirit—oppressive, unjust and inequitable under the cireumstances—not
strictly what the parties contemplated in entering into it, or if the
specific execution of it will operate unjustly to the detriment of the
party complained against, the court will leave the parties to their remedy
at law. A Court of Equity will not lend its aid to a party who seeks to
take inequitable advantage of unforeseen events and circumstances not
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contemplated by the contracting parties, especially when the complaining
party can have adequate remedy at law. It is not the province of a
Court of Equity to defeat a valid contract, but it will not enforce it
against conscience. Leigh v. Crump, 1 Ired. Eq., 299; Cannaday v.
Shepard, 2 Jones Eq., 224; Lloyd v. Wheatly, ibid., 267; Herren v.
Rich, 95 N. C., 500; Love v. Welch, 97 N. C., 200; Ad. Eq., 87 and
notes. _

We concur with the court below in the opinion that the plaintiffs are
not entitled to the relief they demand. If such contract as they allege
exists, they have their remedy at law. The pleadings in this action do
not contemplate such remedy, nor are they sufficient for that purpose.

" Judgment affirmed.

Cited: Burnap v. Sidberry, 108 N. C., 309; Whitted v. Fuquay, 127
N. C,, 69; Rudisill v. Whitener, 146 N, O., 411.

(219)
GEORGE P. HORTON v. JAMES C. HORNE.

Clatm and Delivery—dJudgment—Costs.

1. ¥f in an action to recover personal property the plaintiff establishes title to
a portion of the property which has been taken and delivered to him under
claim and- delivery proceedings, he will be entitled to judgment for his
costs,

2. In respect to that portion which he fails to recover, the judgment should
direct a return to the defendant, or that the value thereof, to be ascer-
tained by the jury, should be paid him if a return cannot be made.

CrviL acTIoN, to recover personal property, tried before Clark, J., at
May Term, 1887, of Awson Supeuor Court.

The summons was issued in May, 1881, and at the same time the
" plaintiff having filed the requisite affidavit and undertaking, the sheriff
was directed td take the property mentioned therein and deliver it to the
plaintiff, as provided in section 321, of sequiter of The Code, and which
wag done as appears by the sheriff’s return.

The plaintiff alleged that he was “the owner and entitled to the im-
mediate possession of the property” sued for, by virtue of a contract set
out at length in the complaint.

The allegations were denied by the answer, in which, among other
things by way of defense, it is alleged that at the time of the seizure of
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the property by the sheriff, about one hundred dollars worth of lumber
was put into the possession of the plaintiff which was not claimed by
him in this action, and “which made a full payment to the said Horton
of the balance then due him by the defendant” He asks judgment
among other things, for the return of the pr operty or the value, etc.

The only exeeptlon taken by the appellant is to the judgment of the

court, which is as follows:
(220) ThIS cause coming on to be heard, and jury havmg responded
to the issues submitted by the court, as follows, viz.:

1. Is the plaintiff the owner and entltled to possession of the property
sued for? Answer: Yes, except the logs and lumber on mill yard.

2. What damage, if any, has plaintiff sustained by wrongful acts of
defendant? Answer: Six hundred and fifty-five dollars ($655).

3. What part of the purchase money has been paid? Answer: Six
hundred and sixty-three dollars and eighty-three cents.

4, What was the value of defendant’s property if any, Wrongfully
taken in this action? Answer: One hundred and twenty-five dollars
($125).

On motion it is ordered and adjudged that the defendant do recover
of the plaintiff, and the sureties on plaintiff’s undertaking, the sum of
one hundred and thirty-three dollars;, with interest on the same from
this time.

And it is further adjudged, that the plaintiff recover of the defendant
the property deseribed in complaint, except the logs and timber, and that
he recover the costs of this action, except as are stated to the counter-
claims, to be taxed by the clerk.

The plaintiff insisted that so much of the judgment as related to the
property wrongfully taken should have been in the alternative—i. e., for
the return of the property or for the value thereof, and that no part of
the costs should have been adjudged to be paid bv him, and he appealed
from the Judgment in those particulars.

J. A. Lockhart for plaintiff.
No counsel for-defendant.

Davis, J., after stating the case: Section 431 of The Code prescribes
the manner in which the judgment in actions for the recovery of per-'
sonal property shall be rendered. “Judgment for the plaintiff

(221) may be for the possession, or for the recovery of possession, or
for the value thereof, in case a delivery cannot be had, and the
damages for the detention. If the property has been delivered to the
plaintiff and the defendant claims a return thereof, judgment for the
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defendant may be for a return of the property, or for the value thereof
in case a return cannot be had, and damages for taking and withholding
the same.”

‘In the case before us the personal property in controversy having been
put ‘into the possession of the plaintiff, the judgment should have de-
-clared his right to the possession of so much of it as by the verdict of the
jury he was found to be “the owner and entitled to the possession of,”
and for the return to the defendant of that which was wrongfully taken,
or for the value thereof, as found by the jury, in case a return cannot be
bad. Maniz v. Howard, 79 N, C., 553.

The plaintiff was also entitled to his judgment for costs. Section 525
of The Code provides that “costs shall be allowed of course to the plain-
tiff upon a recovery . . . in an action to recover the possession of
personal property.”

This was an action for the recovery of personal property, and a sub-

_ stantial recovery by the plaintiff. The action was rendered necessary by
the wrongful detention of his property by the defendant, and though he
did not recover all the property claimed, there was a recovery as to the
greater part of it, and he is entitled to his costs. In Wooley, Admr., v.
Robinson, 7 Jones, 30, the plaintiff in an action of detinue to recover
several articles, succeeded in recovering some and failed as to others, and
it was held that the witnesses examined for the plaintiff in regard to the
articles only as to which he failed, were not, ipse facto, to be excluded
from his bill of costs. ,

In Wall v. Covington, 76 N. C., 150, it was held that no part
of the costs of an action can be taxed agalnst the party recovering (222)
judgment.

. The judgment of the court below must be modified and reformed so
as to accord with this opinion.

" Error and judgment modified.

. Cited: Hall v. Tillman, 103 N. C., 281; Spencer v. Bell, 109 N. C,, 43;
Wooten v. Wailters, 110 N. C., 258; Ferrabow .v. Green, tbid., 416;
Field v. Wheeler, 120 N. C., 270; Williams v. Hughes, 139 N. C., 20;
Vanderbilt v. Johnson, 141 N. C., 3733 Phillips v. Little, 147 N. C,,
283; Cotton Mills v. Hosiery Mills, 154 N. C., 4867,
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GIDEON HAMPTON ET AL v. W, H WHEELER.
Will—Tenants in Common—Siatute of Limitations.

Devise of land to wife for life, and after her death one-half to one of testator’s
daughters and the other half to H. and wife (the other daughter), and
their children, There were seven children living at the time of testator’s
death. H. and wife sold, and the defendant holds under mesne convey-
ances from them: Held, that the children (plaintiffs) were tenants in
common with their parents, and having asserted their claim within twenty
vears, the statute is no bar to their right to recover their share of the
land—one-ninth each.

CrviL Actiow, tried at Fall Term, 1887, of Forsyra Superior Court,
before Gilmer, J. )

It appears that Christian Reich died prior to 1864, leaving a last will
and testament, which was duly proven. The following is a copy of so-
much of this will as it is necessary to set forth here:

“1. I give and bequeath to my beloved wife, Isabella Reich, my home
plantation, containing fifty acres, together with ail improvements thereon
during her lifetime.

2. After the death of my beloved wife, I will that one-half of the home
plantation and all improvements be the property of my beloved daughter,
‘Nancy Reich, and the other half of my home plantation and all im-
provements to be the property of Alfred Hampton and his wife, Jureda

Reich, and their children.”
(228)  Isabella Reich, the surviving widow, died in the year 1864.

Alfred Hampton and his wife, Jureda, died—the former in
1878, the wife in 1885. In their lifetime, on 7 May, 1866, they executed
a deed purporting to convey the land mentioned in the clauses of the will
above set forth to William Reed. He thereupon at once took possession
of the land and occupied the same about three years, and then sold and
purported to convey the same to C. S. Bauner, who afterwards, in 1869,
died intestate, and, afterwards in 1870, his administrator sold the same
in fee to the defendant, who has been in possession, holding adversely,
since that time. '

The plaintiffs are the children of said Alfred Hampton and his said
wife; and they were all in being at the death of the testator; and the
youngest of them attained his majority more than three years next before
‘the commencement of this action. They bring the action to recover pos-
. session of the land and “contend that by a proper construction of the
will the plaintiffs took a fee simple estate in the lands, subject to the
life estate of Isabella Reich and Alfred Hampton and wife.”

192



[N

N.C.] FEBRUARY TERM, 1888.

HAMPTON ©. WHEELER,

Defendant contends:
“1, That Alfred Hampton and wife had a right to claim by their
deed a fee simple estate, and defendant acquired a good title to the

same,
9. That if not a perfect title vested in Alfred Hampton and wife,

they at least took an estate in common with the plaintiffs. ‘

3. That defendant’s title, if not perfect, has ripened into a good title
by long adverse possession under color of title.”

The court was of opinion on the case agreed, that the plaintiffs are
not the owners, nor entitled to the possession of the premises described
in the complaint, their interest therein having been barred by the statute
of limitations, and that by reason of his deed in fee, the defendant is
the owner and entitled to the possession of said lands.

The plaintiffs excepted. There was a judgment against them, (224)
from which they appealed to this Court.

Robt. B. Glenn for plaintiffs.
J. C. Buzton for defendant.

Mzrrivox, J., after stating the case: The clauses above recited of the
will mentioned, are not affected as to their meaning by any other clause
of it, or by anything appearing in it in terms or by implication. They
are to be construed as they appear.

The mere fact that the quantity of land devised was small—but fifty
acres—that the testator devised to one of his daughters one-half of it, to
the other, her husband and their children the other half, subject to the
life estate of his widow, cannot reasonably be allowed to so affect and
change the plain meaning of the words employed as to make them imply
that the testator intended to devise one-half of his land, subject to the
life estate of his widow, to the husband and wife for life, remainder in
fee to their children.

The considerations mentioned, if they could be allowed to affect the
meaning of the words used at all, would rather suggest that the testator
intended to give his married daughter one-half of the land on which she
would live with her family, but any departure from the ordinary mean-
ing of the words could only give rise to mere speculative conjecture that
could have no just weight or effect.

The real purpose of the testator seems to have been that his daughter,
her hushand and their children should own the }and jointly, and for their
common benefit—perhaps a place on which they could live and have a
common home. He probably did not look beyond this to see what .
might be the strict legal rights of the devisees severally, He wanted his
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(225) daughter and her family to share what he had after the death of
his wife. - The rules of law applicable must now determine the
legal meaning and effect of the clauses of his will in question.

Then, as Alfred Hampton, his wife and their children were all alive
at the time the will took effect, they, under the clauses of it mentioned,
took the fee simple estate in one-half of the land as tenants in common,
except that the husband and wife took as to themselves by entireties,

subject to the life estate of the widow of the testator. It would be other- -

wise, if at the time the will took effect the husband and wife had no
children and there were no children or respresentatives of deceased
children. The rule applicable is clearly settled, and we need not here
advert further to it. Moore v. Leach, 5 Jones, 88; Chestnut v. Meares,
8 Jones Eq., 416; Gay v. Baker, 5 Jones Eq., 344; Hunt v. Satterwhite,
85 N. G, 74.

There were seven children of the husband and Wlfe The latter took
under the will two-ninths of the land, as indicated above. Their deed
of conveyance to William Reed, although it purported to convey to him
the fee simple estate in the whole of the land, only had the effect to pass
such estate as they had—two-ninths. The estate of the children re-
mained in them, and they became tenants in common with William

_Reed, and such tenants with the defendant claiming to derive title from
him, unless the defendant has in some way obtained title as against the
pla1nt1ﬁ"s by adverse possession.

It is said in the case stated on appeal that the defendant has been in
possession of the land, claiming under his deed and holding adversely,
since 1870. It does not, however, appear that such adverse possession
was other than that the defendant simply had the actual possession of
the common property, and applied the rents and profits to his own use.

This is not such possession. as to the plaintiffs, tenants in common
with the defendant, as with color of title and seven years adverse pos-

session will give him a good title as against his cotenants.
(226) He is presumed, in such case, to hold by his rightful title and

his possession is not adverse to, but that of, his cotenants, as well
as his own, until the lapse of tweunty years, when, by such continuous
possession, his title to the whole land becomes absolute and good as
against his cotenants, This is well settled in this State. Caldwell ».
Neely, 81 N. C., 114; Ward v. Farmer, 92 N. C,, 933 Hicks v. Bullock,
96 N. C,, 164; Pa,gev anck 97 N. C.,, 97; Braeden v McLauren, 98
N. C, 307

So the defendants’ title to the land in question was not rendered per-
fect by seven years adverse possession up to known visible lines and
boundaries with color of title; nor by twenty years adverse possession
as to the plaintiffs, his cotenants in common (for, under the statute, the
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time from May, 1861, to 1 January, 1870, is excluded). The plaintiffs
are therefore entitled to be let into possession with the defendant as
tenants in commion with him according to their respective rights

The Judgment must be reversed and judgment entered in accordance
with this opinion.

Error.

Cited: Heath v. Heath, 114 N. C., 550; Silliman v. Whitaker, 119
N. C.,, 93; King v. Stokes, 125 N. C., 516; Shannon v. Lamb, 126 N. C,,
46; Darden v, Timberlake, 139.N. C., 182; Whitchead v. Weaver, 153
N. C., 90; Moore v. Trust Co., 178 N C 124; Dawis v. Bass, 188
N. C., 205 Crocker v. Vann, 192 N. C., 429,

(227)
GEORGE R. HORTON axp Wire v. JUDSON LEE.

Will—Election—Parol Evidence.

Devise of “the tract of land whereon I now live” to testator’s wife for life,
then over to a daughter. Certain crops raised on the “tract” were also
given to the wife. The tract on which the testator lived embraced 59
acres (the subject of the suit) which descended to the wife from her
father’s estate: :

Held, the presumption that the testator did not intend to include the 59 acres..
in the devise to the wife may be rebutted, and parol evidence is competent
"to show what was in fact included in the “tract” whereon he lived.

Held further, where in such case the evidence tended to show that the wife
elected to take the property devised, knowing that the 59 acres were
included in the “traet,” and occupied the premises, until her death, with-

“out dissenting from the testator’s will, then no one claiming under her
‘can set up any claim that would defeat the will. An election once made,
though by matter in pais, is binding.

Crvin aotiow, tried before Merrimon, J., at August Term, 1887, of
Wake Superior Court, for the recovery of land and damages for its
detention.

The material facts are as follows:

‘Wm. Lee died in the county of Wake, in 1861, leaving a last will and
testament, whieh was duly proved at the August Term, 1861, of Wake
County Court, and which among other things contains the following:
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“Ttem 1. I lend to my beloved wife the tract of land whereon I now
live during the term of her natural life, !

“Ttem 2. I lend to my beloved wife a certain tract of land adjoining
William A. Rhodes, known as the Herndon place, during the term of her
natural life.

“Ttem 4. I give and devise to my beloved wife all my household and
kitchen furniture, and the corn made on the tract of land whereon I now

‘ live and on the Herndon place.
(228)  “Item 6. I give and bequeath to my youngest daughter, Sarah,
the tract of land whereon I now live and my negro man named
Squire, after the death.of her mother.” _ .

It was admitted that Mrs. Martha Lee died on the ........ day of Janu-
ary, 1887; that Sarah Horton, the plaintiff, was the youngest daughter
of William Lee and the person mentioned in the sixth item of said will.

It was admitted that the widow of Wm. Lee took possession of the
tracts of land devised to her in said will, and used and occupied them
until her death, and did not dissent from the will.

It was admitted that while the complaint sought the recovery of the
whole tract. of some 180 acres, yet that, since the bringing of said action,
possession of the tract had been given the plaintiffs, with the exception
of the 59 acres described in the answer, and that said 59 acres were alone
in controversy.

It was further admitted that the 59 acres, spoken of in the answer,
was inherited by Mrs. William Lee frora her father,

At this stage of the trial the plamtlffs offered to show by witnesses
that the words used by Wm. Lee in the first and sixth items of his will,
to wit: “the tract of land on which I now live,” included the 59 acres
hereinbefore referred to as having been inherited by Mrs. Lee from her
father, and now in controversy.

‘After the will was offered and read the court said that, as it was ad-

~mitted that at the time the will was executed Martha Lee was the
owner of the 59 acres in controversy, the same having been set apart
to her in partition proceedings as her share of her father’s real estate,
it would be presumed that the testator did not intend to embrace the
said 59 acres in his devise to his wife, but only his own land.

Plaintiffs’ counsel excepted.

The counsel for the defendant objected to the receptlon of such
(229) other evidence, but the court permitted it to be offered, and it
was as follows:

“W. A. B. Richardson testified, that he knew the tract of land on
which Wm. Lee lived at the time of his death since 1838 or ’54; been

‘over the entire tract, of between 100 and 200 acres; when first knew it,
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was like great many other old plantations; don’t know where the par-
ticular 59 acres are; the entire tract was cultivated as one; no distine-
tion or separation in it; the tract was known as Win. Lee’s tract of land,
and the one on which he lived at his death; Lee had a good many other
tracts—one known as the Herndon place; another on the other side of
Little River; never heard Wm. Lee speak of it. . . . The 59 acres
is part of the David Bunch land; the mother of the plaintiff Sarah and
the defendant inherited it from her father, David Bunch; that Wm, Lee,
who married Martha Bunch, bought of her brother and sisters their
interests in their father David Bunch’s land after partition, and those
interests thus bought, together with Martha’s 59 acres, constituted one
tract since Wm, Lee married Martha, and that was the one on which
Wm. Lee lived at the time of his death.

“Wm. Underhill testified, that he knew the land well; is 75 years old;
the place Wm. Lee lived on was known as the Bunch place or Aunt Polly’s
place; never heard it called anything else; since it got out of Bunch it
has been called the Lee place; the 59 acres in controversy and the
interests bought by Wm. Lee from the Bunch heirs are adjoining—one
tract; Lee lived on the place he got from the Bunch heirs. . . . Wm.
Lee and Miss Martha Bunch, who are father and mother of Sarah
Horton and defendant, were married before 1831, and had children
before 1848. '

“Report of the commissioners partitioning the David Bunch land was
introdueed, which showed that the part inherited by Martha was allotted
to her husband, Wm. Lee, although plaintiffs admit that the legal
title, by virtue of the partition, was in Mrs. Martha Lee at the (230)
time Wm. Lee made his will. :

“W. A. B. Richardson, recalled, says, that the defendant last fall
admitted to him that his father, Wm. Lee, gave in the tract for taxation,
a8 a whole, including the 59 acres.

“Gideon Liles testified, that he was 58 years old lived always about
one-fourth mile from land in controversy; knew it Wellv Wm. Lee culti-
vated it all together, under one farm——the whole plantation; it was all
called Wm. Lee’s home; it was all together as one plantation.

“W. A. B. Richardson, recalled, testified, that Mrs. Martha Lee, widow
of Wm. Lee, died in January, 1887; have heard Mrs. Martha Lee say
several times the land was hers and she intended it for her daughter
Sallie—meaning the plaintiff ; that her husband had willed it to-her for
life, and after that to his daughter Sallie; witness always thought she
meant the whole land, but she made no definition and no distinction; she
said it was her land.
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“Thadeus Lee, brother of plaintiff and defendant, testified, that he
heard his mother, Martha Lee, say all of the tract was her land, and at
her death it went to Sallie; father cultivated the land all together in his
lifetime.

“Geo. R. Horton testified, that in all the land willed to Mrs. Martha
Lee by Wm. Lee, there were some 300 acres out of 500 acres.

“Defendant objected, specially to the testimony of W. A. B. Richard-
son and Thad. Lee as to declarations of Martha Lee, set out above.

- “The following issue was submitted to the jury:

“Are the plaintiffs the owners and entitled to the possession of fifty-
nine acres of land described in the answer of the defendant?
“The court instructed the jury that if they believed the testimony and
admissions of the parties, the plaintiff was not entitled to recover,
(231) and directed the issue to be answered in the negative. There was
a verdict for defendant, under the court’s direction, and judgment
accordingly.
The plaintiffs excepted to the charge of the court, and appealed from
the judgment rendered.

Fuller & Snow for plaintiffs.
Battle & Mordecas for defendant.

Davrs, J., after stating the case: Whatever was embraced in the first
clause of the will of William Lee passed under the sixth clause to the
plaintiff after the death of Martha Lee.

The plaintiff says it embraced and included the fifty-nine acres in
dispute. The defendant says, no—that as to the fifty-nine acres Martha
Lee held, not under the will of Wm. Lee but under a title derived by
inheritance from her father, and that she was not put to her election to
take under the will or to hold by her independent title in fee.

Two questions are, involved :

1st. Was the land in controversy included -in “the tract of land
whereon” the testator resided and embraeed in the first and sixth clauses
of hig will?

2d. If so, did Martha Lee accept the devises to her with a knowledge
of the fact that it was so included ? :

1. There is no ambiguity upon the face of the will. The testator de-
vised “the tract of land whereon” he resided. The area and extent of
that tract and what was included therein, are questions of fact. Did it
include the fifty-nine acres? Did the testator intend to include the
fifty-nine acres? It is true, as was said in Isler v. Isler, 88 N. C,, 581,
“that there is a prima facie presumption always that a testator means
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only to dispose of what is his own, and what he has a right to give;
and if it be at all doubtful by the terms of his will, whether he had in
fact a purpose to dispose of property really belonging to another, that
doubt will govern the eourts, so that the true owner, even though

he should derive other benefits under the will, will not be driven (232)
to make an election. But if, on the other hand, there should be

a manifest purpose expressed in the will to dlspose of the thing itself,
then it is wholly immaterial whether he should recognize it or not as
belonging to another, or whether he shall believe that the title and nght
to dlspose of it vested in himself or not.”

It is the clearly expressed purpose of the testator that the plaintiff
should have “the tract of land whereon” he resided, after the death of
her mother, but when it appeared that the land in dispute was inherited
by the devisee Martha from her {ather, “it would be presumed,” as was
said by his Honor, “that the testator did not intend to include the fifty-
nine acres in the devise to his wife, but only his own land”; but this pre-
sumption may be rebutted, and parol evidence is competent to fit the
thing to the description and show what was in fact included in the tract.
Stowe v. Dawis, 10 Ired., 431; 1st Greenleaf, sec. 288; Dodson v. Green,
4 Dev., 438; Bolick v. Bolwk 1 Ired., 244.

When there is no doubt, as here, apparent upon the face of the will as
to what was meant by the testator, but the doubt is raised by something
extrinsic—that is latent—parol evidence is competent to show what was -
meant. 1 Greenleaf, sec. 297; D. & D. Institute v. N ov‘Vwood Bus. Eq .
653 Kincaid v. Lowe, Phil. Eq, 41,

In Branch v. Hunter, Phil. Law, 1, evidence oﬂ’ered to show that a
tract of land, called the “Enfield tract,” embraced the land in controversy
was rejected by the court below, but on appeal was held to be error.

Light may be thrown upon the first clause by the fourth. When the
testator gave to his wife, among other things, “the corn and fodder
raised on the land whereon I now live,” would she not have been entitled
to the corn and fodder made on the entire farm cultivated as one; or
would it have been the duty of the executors to sell what was raised on
the fifty-nine acres? ‘

2. If the land in controversy was embraced in the tract on (233)
which the devisee resided, did Mrs. Lee elect to take the devises
made to her with a knowledge of that fact? It is only material that she
should have known the fact that the fifty-nine acres were included in
the ‘tract given to her for life and then to her daughter Sarah, and if,
with this knowledge, she accepted the property given to her for life, then
neither she, nor any one claiming under her, would be heard to assert any
claim that would defeat the will of the testator. Adams Equity, sec. 96
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and note. It isthere said that “an election once made, though by matter
in pass, is binding.”

There was error in the instruction of the court, and the plaintiff is
entitled to & new trial.

Error.

N

Cited: Austinw. Stewart, 126 N. C., 5275 Woodlief v. Woodlief, 136
N. C,, 138.

E. W. TIMBERLAKE v. W. C. POWELL ET AL*

Lessor and Lessee—Rights of assignee of judgment in claim and
delivery—Conversion.

Lessor recovered judgment against lessee in an action of claim and delivery
to recover possession of crops and enforce his lien for rent. Pending the
suit, the lessee delivered a portion of the crop to the defendants to pay for
supplies furnished him. The judgment was assigned to the plaintiff who
sues defendants for damages for the conversion: Held,

1. The plaintiff assignee acquired no title to any property not mentioned in the
judgment, and he must accept the assessed money value of such as cannot
be delivered under the judgment.

2. The assignment is not of all the rights of the lessor, but of the right vested
in him by virtue of the judgment and to enforce the same against the
lessee.

3..The assignee cannot maintain an action against defendants for an inde-
pendent liability incurred by their alleged tortious act.

(234)  Crvin acTioN to recover damages of defendants for an alleged
conversion of certain personal property, tried at April Term,
1887, of Frankrix Superior Court, before J. H. Merrimon, J.
The plaintiff appealed.

C. M. Cooke and F. S. Spruill for plaintiff.
N. Y. Gulley for defendamts.

Surra, C. J. In 1885 J. N. Perkinson leased from R. E. Gill a tract
of land, to be cultivated during that year, for the sum of one hundred
dollars, and to recover possession of the crops and enforce his lien the

*Mr. AssocIATE JusTice Davis, having been of counsel below, did not sit at
the hearing of this cause.
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latter, in November, instituted his action against the former under the
provisions of The Code, sec. 321 to 333. The property was accordingly
seized by the sheriff, but returned to the debtor on his executing a written
undertaking as prescrlbed in gection 326.

At the January Term of the Superior Court next ensuing he recovered
judgment, the substance of which is in these words: “It is adjudged that
the plaintiff recover of the defendant and R. H. Timberlake, his surety,
the property described in the affidavit for claim and delivery in this
action, to wit, about 2,000 pounds of seed cotton, 15 barrels corn, 300
pounds tobacco, and four stacks fodder, and in case a delivery of said
property cannot be had, then and in that event it is adjudged that the
plaintiff recover of the said defendant and of R. H. Timberlake, his
surety, aforesaid, the sum of $96.20, with interest thereon from 1 De-
cember, 1885, till paid, and the costs of this action.

Oni17J une, 1886, the plaintiff in‘that action made an assignment to
the plaintiff in this, as follows:

For value received, I transfer and assign this judgment 1o E. W.
Timberlake, withéut recourse.

R. E. Gy, Adm’r and Agent.

It was in evidence that three bales of cotton, the product of the (235)
farm, as well as cotton raised upon other land, went into the pos-
session of the defendants to pay for supplies furnished by them to Per-
kinson; that during the pendency of the bhefore-mentioned suit, the cot-
- ton therein sued for was ginned and put in two bales, of which the
defendants got possession, as well as the proceeds of said tobacco, and
converted all to their own use.

"The present action is to recover damages for the conversion and ap-
propriation of the five bales of cotton delivered by Perkinson to the
defendants. The right to the converted goods is derived solely under
this assignment.

The court being of opinion that it gave the plaintiff no title whatever
to any property not mentioned in the judgment, and that as to the other
property, if he could not get it under the assignment, he must accept the
money value thereof as estimated therein.

Upon thig intimation, the plaintiff suffered a nonsuit and appealed.

The appeal brings up solely the question of the correctness of this
ruling, in deference to which the progress of the action was interrupted
by the judgment of nonsuit, and this we are not to consider.

The validity of the transfer as an equitable conveyance of the as-
signov’s interest in the judgment is not disputed, and only the extent of
its operation and effect. -
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The assignment is not of all the rights possessed by the lessor under
his contract with Perkinson to pursue all the crops by whomsoever taken
in the assertion of his lien-security until his demand is satisfied, but it
is of the rights vested in the lessor by virtue of the judgment and to
enforce it against Perkinson and the security to his undertaking in any
manner in which it could hdave been done by the assignor, and to no
greater extent.  The present suit is not upon the judgment, but upon

an alleged independent liability incurred by other fort-feasors,
(236) by their conversion of the same and other property to which the

lien attached. This cause of action is separate and distinet from
that involved in the former adjudication, and is outside the scope of the
assignment.

The assignee may take any steps open to the assignor in the enforce-
ment of the judgment against the parties to it, and there his rights end.

We, therefore, concur in the opihion of the judge in the court below,
and his judgment is ’

Affirmed.

Cited: Redmond v. Staton, 116 N. C,, 144,

DENNIS SIMMONS, GUARBDIAN, v. J. D. BIGGS, ADMINISTRATOR.

Insurance Money.

Where a husband insures his life for the benefit of his wife and children, and

the wife dies intestate, before her husband, leaving children, her interest,

. after payment of her debts, goes to the husband, and upon his death to

his- personal representative—affirming Conigland v. Smith, 69 N. C., 303,

to the effect that, upon delivery of a policy, the sum to be paid under it
vests in interest in the beneficiary.

Ta1s is a controversy submitted without action in compliance with
section 567 et seq. of The Code, and heard before Phillips, J., at Sep-
tember Term, 1887, of Martin Superior Court, upon the following facts

as a “case agreed.”
“1, Hardy W. Mizzell and Annie M., defendant’s intestate, were mar-

ried in the year 1866.
“9, That during the life of the said Hardy W. Mizzell he took out
the following policies of insurance on his own life in manner and form
as follows : One for $3,000 in the Atna Life Insurance Company
(287) of New York, payable to his wife Annie M. and their children;
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one for $328 in the aforenamed company, payable to his wife, Annie M.
and their children; one for $135 in the aforenamed company, pay-
able to his wife Annie M. and their children; one in the Equitable
Life Insurance Company of New York for $2,000, for the benefit of his
wife Annie M. and her children; one in the aforenamed company for
$3,000, for the benefit of his wife Annie M. and her surviving children;
one in the Knights of Honor Insurance Company for $2,000 for the
benefit of his wife Annie M. and her children; three several policies each
for $1,000, in the Hartford Life Annuity Insurance Company, for the
benefit of Annie M. his wife and their children equally.

“3. That the said Hardy W. Mizzell and wife Anme M. had issue, the
plaintiff’s wards who survived them both.

“4, That Annie M., the wife, died on 14 September, 1886, intestate,
and letters of administration on her estate were granted to the defendant
on 4 January, 1887, none having been before granted; that Hardy W.
Mizzell, the husband, died on 21 November, 1886, intestate, and letters of
administration on his estate have been granted to defendant Biggs on
19 February, 1887.

“5. That the plaintiff has been duly appointed guardian of the chil-
dren named.

@6, That the defendant, administrator of Annie M. Mizzell, has re-
ceived from the said insurance companies one-third of the several
amounts specified in said policies.

“7. That the defendant’s intestate owed no debts.

“8. That the estate of Hardy W. Mizzell, the husband, is largely
insolvent.
~ “9. The plaintiff claims that, subJect to his charge for commissions
and expenses of admmlstratlon, he is entitled to receive from the de-
fendant the said fund for his said wards, as the distributees of the de-
fendant’s intestate Annie M. That he has demanded the same
but the defendant refuses t0 pay or account with the plamtlff (238)
insisting that the intestate Hardy W. Mizzell, the husband, is the
sole distributee of Annie M., the wife, and that he shall hold and ad-

. minister the same as assets of his estate. .

“Tf upon the foregoing facts his Honor shall be of opinion with the
plaintiff, then he is to sign judgment in his favor for ... dollars;
and if of opinion for the defendant, then he is to sign judgment in his
favor for costs.

His Honor being of opinion with the defendant gave judgment accord-
ingly, from which judgment the plaintiff appealed.”

Batchelor & Deverous for plaintiff.
James E. Moore for defendant.
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Davis, J. This case is in principle like that of Conigland v. Smith,
79 N. C., 808, and following the decision made in that case, there was no
error in the judgment of the court below.

Affirmed.

y Cited: Pippin v Ins. Co., 130 N. C., 255 Lander v. Ins. Co., 142
N. C, 18.

J. B. WILLIAMSON £ aL. v. JOHN §. BOYKIN ET AL.

Certiorari—Laches.

The writ of certiorari will not be granted where the petitioner failed to per-
fect his appeal by reason of an agreement between the parties that lapse
of time should not deprive him of the appeal, if they failed to compromise
the matter, and it was alleged by the respondent, but not denied by the pe-
titioner, that a compromise was effected. The writ is’ allowed when the
petitioner is guilty of no laches, or has been misled by the opposing party.

(239) Prurion of defendants for a writ of certiorars, heard at
‘February Term, 1888, of the Supreme Court.

F. A. Woodard aid. W. C. Munroe for plaintiffs.
H. F. Murray and G. V.. Strong for defendants.

Mgrrivox, J. This is an application for the writ of certiorar: as a
substitute for an appeal lost.

It appears that the respondents obtained judgment in an action lately
pending in the Superior Court of the county of Wilson, at the Fall Term
thereof in 1886, for the recovery of the land deseribed in the complaint
for damages and costs. The defendants in that action, the present pe-
tioners, took an appeal from that judgment and notice thereof was
waived and they were allowed thirty days within which to perfect their
appeal, but they never did so.

They allege in the sworn petition, that they did not perfect their
appeal because they and the plaintiffs in the action, by common consent,
undertook to compromise the matter in dispute embraced by the judg-
ment with a view that they might abandon their appeal, and it was
agreed between the parties that lapse of time should not deprive the
petitioners of their appeal if a compromise should not be effected;
that afterwards the respondents refused to allow them to perfect their
appeal as of the proper time, and thus they lost the same.
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The affidavits produced by the respondents tend strongly to show that
“the plaintiffs in the action mentioned and the defendants therein—the

present petitioners—did effect a compromise, certainly to some extent
and perfect the same. The evidence leaves no doubt upon our minds as
to this, and that the petitioners paid the judgment mentioned, less fifty
dollars, the sum agreed to be abated and the costs. Very strangely while
the petitioners allege that a compromise was contemplated they make no
reference to a compromise made; nor do they offer any explana-
tion in respect thereto; nor do they deny in their petition that a (240)
compromise was made, as alleged by the respondents.

The affidavit of their counsel simply states without explanation that no
compromise was effected. It seems that he derived his information from
his clients. Some compromise was made and the petitioners paid the
money in pursuance of it, as above stated. If it was only partial they
should have so alleged and made the fact manifest. As they did not, it
must be taken, under the circumstances, that they could not. They
ought, at least, to have offered some explanation in such respect and they
failed to do so.

The writ of certiorari as a substitute for an appeal lost, as alleged in
this case, will be granted only when the petitioner shows that he has
been diligent and there has been no laches on his part in respect to his
appeal, and further, that his failure to take and perfect the same was
oceasioned by some act or misleading representation on the part of the
opposmg party, or some other person or cause, in some way connected
with it not within his control.

"The writ will be granted or refused in the sound discretion of the
court, and as we are clearly of the opinion that the petitioners fail to
show such merits as entitle them to the relief prayed for, the petition
must be dismissed.

It is so ordered.

Cited: Graves v. Hines, 106 N. C., 324

(241)
L. T. SMITH v. THE RICHMOND AND DANVILLE RAILROAD COMPANY.
Negligence—Evidence—Burden of Proof.

1. The facts being admitted or proved negligence and contmbutory negligence
are questions of law.

2. Where the injury is shown and_there is nothing in the plaintiff’s proofs
from which it may be implied that his own want of care contributed te it,
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the burden of proving contributory negligence is cast on the defendant;
but if the undisputed facts, disclosed by the plaintiff’s case, show that he
contributed to the aecident by his own negligence, it will not be error in
the court to direct a nonsuit,

8. Where the facts, in respect to the contributory negligence are controverted,
the issue should be submitted to the jury upon the whole evidence with
instructions that the plaintiff cannot recover if his own carelessness was
the contributory and proximate cause of the injury.

CiviL sctroN to recover damages for personal injuries, tried before
Merrimon, J., at January Term, 1888, of Durmam Superior Court.

The plaintiff alleges that in June, 1887, he entered the regular pas-
senger car attached to the freight train of the defendant at Durham for
the purpose of going to Hickory, and by the negligence of the defendant
company he was seriously injured while in the coach at Durham.

The defendant company denies the negligence and alleges that the
injury received by the plaintiff, if any, was caused by his own negli-
gence. St

The following issues were agreed npon:

1. Was plaintiff injured by defendant’s negligence, as alleged in com-
plaint?

2. Did plaintiff’s negligence contribute to his injury?

3. If so, was plaintiff’s negligence the proximate cause of .the injury?

4. What damage, if any, has plaintiff sustained?
(242)  The plaintiff entered the coach at Durham on the morning of
15 June, 1887, and his testimony is as follows:

“I went to the depot at Durham to take the train about three o’clock
in the morning of the 15th. A man in the railroad uniform, whom I
think I saw afterwards taking up tickets, and whom I took to be the
conductor, was asked by me if that was the place to get on, and he
replied that the train would soon pull down in front of the ticket office.
Pretty soon it did pull down, and he told me we eould get on, and I
assisted my wife to get on. When they pulled down, the engine and.
freight cars were cut loose, and were carried forward and thrown back
on a side track; that was the condition of the cars when we got on. This
train was the regular early morning freight, with passenger cars
attached; it had a sleeper and first and second-clasgs and baggage cars;
it may have had the mail car, but I can’t say. I bought tickets at the
vegular ticket office to Hickory for my wife and myself—first-class; I
got in the first-class coach, and walked back near the middle and took a
seat in the regular way. About that time a friend of mine came in;
I got up and passed the usual salutations; I then sat down on the arm
of the seat, my feet on the floor of the aisle, my elbow on the back of the
seat, my hand elutching around the corner of the back of the seat next
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to the aisle, my wife sitting on a seat on the opposite side of the aisle—
one or two seats in my rear; I had been sﬂ;tmg there maybe a minute
‘or more when a sudden shock came; the engine, with the freight cars,
was thrown back against the coach, and I was thrown back against the
corner of the seat in my rear; I was sitting on the arm of the seat, and
the seat next in front was turned towards the rear of the coach, and the
seat next in front was turned forward, bringing the backs near together.
I had no warning of the approach of the train. When I was
thrown against the cornmer of the seat the sensation was a very (243)
painful one, with an indentation of the rib, and the second effect
was to cause severe nausea. 1 was familiar with the methods of-the
night freight in Durham; I had traveled on it several times before; the
train generally stays in Durham some time, shifting and coupling. There
is a great deal more jolting and bumping in the coupling of freight
trains than in passenger trains, and I knew this at the time. I knew
when I got on the arm of the seat that the freight cars had not been
coupled to the passenger coaches, and that they were to be coupled.
Before I met my friend I had been sitting in the seat. I have traveled
frequently on freight trains, and on this train, but the shock was more
severe than usual.” :

There was other testimony in respéct to the character and effect of the
injuries sustained by plaintiff, which were of a serious nature.

Upon the conclusion of this testimony hig Honor held that pla1nt1ﬂ
was not entitled to recover.

‘Whereupon the plaintiff asked and obtained leave to submit to a non-
suit, and then appealed to the Supreme Court, alleging for error the
aforesaid intimation and ruling of his Honor.

W. W. Fuller for plamtzﬁ
F. H. Busbee and C. M. Busbee for defendants

Davis, J., after stating the case: The facts being admitted or proved,
the question of negligence and of contributory negligence are questions
of law. Does the evidence of the plaintiff (and it is to be taken most
strongly in his favor) constitute contributory negligence, and was that
negligence the proximate cause of the injury? If so, the ruling of the
court below was correct; if not, there was error.

The plaintiff gives a clear and intelligent statement of the (244)
facts, leaving no doubt as to how the unfortunate injury occurred.

The Reports, English and American, abound in cases involving questions
of negligence and of contributory neghgence, and as the broad mark
which separates due diligence and watchful care from gross negligence
and reckless carelessness is narrowed to the point where it is not easy to
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distinguish between ordinary care and slight negligence, many conflicting
decisions are fouud.

Even if the line could be clearly and distinetly defined, it would still,
in many cases, be difficult to determine with certainty on which side to
place them.

We understand the counsel, who so ably represented the plaintiff, to
insist that if there is evidence of any negligence on the part of the de- -
fendant, whatever may be the evidence of contributory negligence on the
part of the plaintiff, the issue must go to the jury, and that his Honor
erred in holding that upon the testimony in the case the plamtlﬁ was not
entitled to recover.

We understand the rule to be well laid down in Tuft v. Warman, 94
Eng. Com. Law Rep., 573, cited by the Chief J ustwet in Turrentine v.
RB. R, 92 N. C, 638.

It is there sald that the question for the jury is: “Whether the damage
was occasioned entirely by the negligence or improper conduct of the
defendant or whether the plaintiff himself so far contributed to the mis-
fortune by his own negligence or want of ordinary and common care and
caution, that but for such negligence and want of ordinary care and
caution on his part, the misfortune would not have happened?

“In the first place the plaintiff would be entitled to recover, in the
latter not, as but for his own fault' the misfortune would not have
happened.”

In Owens v. B. R., 88 N. C,, 502, cited and relied on by counsel for
the plaintiff, it is said, giving the authority for it, that “if negligence

appears by the plaintiff’s own testimony the defendant might rest
(245) on it as securely as if proved by himself.” Again, citing Rober-

son v. Grray, 28 Ohio St. Rep., 241: “It is only where the injury
is shown by the plaintiff, and there is nothing that implies that his own
negligence contributed to it, that the burden of proving contributory
negligence can properly be said to be cast on the defendant; for where
the plaintiff’s own case raises the suspicion that his own negligence con-
tributed to the injury, the presumption of due care on his part is so far
removed that he cannot properly be relieved from disproving his own
contributory negligence by casting the burden of proving it on the
defendant. . . . The question should be left upon the whole evi-
dence to the determination of the jury, with the instruction that the
plaintiff eannot recover if his own negligence contributed to the injury.”
Of course if there be no dispute about the facts, and in law they consti-
tute contributory negligence, and that is a question for the judge, he
must instruct the jury that the plaintiff cannot recover.

In Harris v. B. B. Co., 27 Am. and Eng. R. R. Cases, 216, it was held,
as we have held in Wallace v. R. BR., 98 N. C., 494, that the dangers
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naturally incident to travel by rail are greater on freight than on pas-
senger trains, and call for a correspondingly higher degree of care on
the part of passengers. In that case the train (a freight train with a
caboose attached for passengers) had stopped to do some switehing, and
it was held to be such contributory negligence as would bar the plaintiff’s
recovery, if he knew, or by ordinary care could have known, that a part
of the train was likely to be backed against the part to which the caboose
was attached and that some concussion or jar would be the result, and
“then without thinking about the approach of the cars, and without pay-
ing any attention to whether they were approaching or not, left his
seat and stood up in the car and was thrown down and injured, when
he would not have been, had he kept his seat or resumed the

same before the cars struck,” his negligence was the proximate (246)
cause of the injury.

Ashe, J., in Farmer v. B. R., 88 N. C., 564, says: “If the act of the
plaintiff is directly connected, so as to be concurrent with that of the
defendant, then his negligence is proximate and will bar his recovery.”

The counsel for the plaintiff relies on the case of Gee ». Mid. R. R.
Co., 8 Q. B., 161, which was fully discussed and considered with great
care and which he thinks bears an exact analogy to the case before us.
Upon a careful examination, we arrive at a different conclusion and can
find in it nothing which is at variance with the decisions of this Court.
In that case the plaintiff, being a passenger on defendant’s railway,
“got up from his seat and put his hand on the bar which passed across
the window of the carriage with the intention of looking out to see the
lights of the next station and that the pressure caused the door to fly
open and the plaintiff fell out and was injured.”

Two questions were left to the jury: 1. Whether there was negligence
on the part of the defendant in not properly fastening the door?
2. Whether there was negligence or improper or imprudent conduet on
the part, of the plaintiff

It appears from the case (and such we understand to be the fact)
that in England, railway carriages on leaving stations are shut and
fastened from the outside, and it is the duty of the railway servants,
when a train leaves a station, to see that the doors are properly fastened.
It seems that the passenger when he enters the carriage is shut in and
the door fastened from the outside, and Grove, J., says: “the doors are
so constructed, and properly so, because if you arranged a door so that
the passenger could open it from the inside, it would be an extremely
perilous system-—passengers would be continually opening the door and
it would be very much worse for the general safety of the public.” This
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being so, it 1s said that a passenger who rises from his seat to
(247) look out to view the seenery or for any other lawful purpose,
“has a right to assume and is justified in assuming that the door
is properly fastened; and if by reason of its not being properly fastened
his lawful act causes the door to fly open the accident is caused by the
defendant’s negligence.” There was no negligence on the part of the
passenger. It was held in Bridgers v. B. R., cited in that case, that “if-
facts are disclosed in the plaintiff’s case, the truth of which is not dis-
puted, and which, if true, clearly shows that the plaintiff contributed to
the accident, then the judge may nonsuit, not because he can take upon
himself to find the contributory negligence proved, but because, in such
- a case, the plaintiff fails upon an issue which lies upon him, viz.: the
issue whether the damage is caused by the negligence of the defendants.”
There is no dispute in the case before us as to how the injury occurred.
The plaintiff was sitting on the arm of the seat, when the engine and
freight cars were thrown back against the coach, with a sudden shock,
and the plaintiff says that “there is a great deal more jolting and bump-
ing in the coupling of freight trains than in passenger trains, and I
knew it. I knew when I got on the arm of the seat that the freight cars
had not been coupled to the passenger coaches and that they were to be
coupled.” If the negligent and thoughtless act of the plaintiff was the
contributory and proximate cause of the injury, as we think the undis-
puted facts show, there was no error in the ruling of his Honor.
No error.

Cited: McAdoo v. R. R., 105 N, C,, 151; Deans v. R. R., 107 N. C,,
694; Browne v. B. R., 108 N. C,, 455 Taylor ». R. R., 109 N. C,, 237;
Emry v. B. B., ibid., 5392; Marable v. R. R., 142 N. C., 564; Peterson v.
E. R, 143 N. C,, 267; Suttle v. B. R, 150 N. G, 674 Braswell v.
Mom'ow 195 N. O 131

(248)
THOMAS A, McNEILL, ApMINISTRATOR OF ALICE SMITH ET AL., V.
JAMES P. HODGES ET AL.

Jurisdiction—V enue.

Except by consent, or in those cases §pecially permitted by the statutes, the
judge of the Superior Court has no jurisdiction to hear a cause or make
orders therein outside of the county in which the action is pending.

Ve
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Ta1s is a special proceeding, began in the county of CumsErLAND,
for the settlement of a guardianship, and heard upon exceptions before
Clark, J., at Chambers, in Ricamonp County, on 7 June, 1887.

In the course of the action there was a reference and report to which
exceptions were filed.  Thereupon the plaintifl served ten days notice
on the defendant Hodges to appear at Chambers, in Rockingham, Rich-
mond County, on 7 June; and the defendant Hodges, by his counsel, ap-
peared accordingly, and insisted to the court that it was irregular and
not according to law, and contrary to the practice of the court to require
a defendant to come out of his own county to Richmond County, to try
a case that was regularly on the -docket of Cumberland County, and
asked that, the case be continued until the next regular term of Cumber-
land County.

This was overruled and defendant Hodges excepted.

The court then proceeded to hear the exceptions to the account as filed
by defendants Hodges and Smith, and gave judgment for the plaintiffs,
from which the defendants appealed.

R. H. Battle for plaintiffs.
P.D. Walker (N. W. Ray filed a brief) for defendants.

Mgzrrivoxw, J., after stating the case: Regularly, an action (249)
must be conducted, tried and dispased of not only in the courts,
but as well in the county where it is pending. The several statutes pre-
seribing and regulating the jurisdiction of the courts, the method of
procedure and practice, so in effect provide, except in particular cases
and respects specially provided for, such as the granting of injunctions
pending the action until the hearing upon the merits, the appointment
of receivers and the like. Bynum v. Powe, 97 N. C., 874,

Such special exereise of authority is exceptional and should not be
extended by mere implication or possible inference. An important and
valuable part of the purpose of establishing courts in every county is to
promote the fairness of trials, the convenience of parties, and to econo-
mize time, costs and personal expenses. Although in soine cases and in
some aspects of cases, parties are to be taken from their respective
counties in matters of litigation, the general purpose of the law is to
avoid this as much as practicable, and it may be done only when the
_statute certainly allows it.

The statute (The Code, sec. 423), upon which the judge based his
action complained of, provides among other things, that “the report of
the referee shall be made to the clerk of the court in which the action
is pending; either party, during the term, or upon ten days notice to

211



IN THE SUPREME COURT. . [99

McNEILL v. HoDGES.

the adverse party, out of term, may move the judge to review such
report and set it aside, modify or confirm the same in whole or in part,
and no judgment shall be entered on any reference except by order of
the judge.”

The anthority thus to be exercised “out of term,” must, we think, be
exercised in the county in whose court the action in which the report is
made is pending. The words “out of term may move the judge,” ete.—
nothing further being provided as in the statutory provision cited—
means “out of term,” within the territorial jurisdiction of the judge as

to that action—not beyond and outside of it, unless by the com-
(250) mon consent of the parties. There is nothing in the statute cited

that can be construed to mean that either party “may move the
judge,” ete., outside of the county in whose court the action is pending;
nor can the statutory provision of The Code, in respect to granting in-
junctions and the like, be invoked in aid of such exercise of authority,
because these expressly authorize the judge to grant injunctions any-
where within the judicial district in which he presides, and under some
circumstances in actions pending in courts adjoining districts. (The
Code, secs. 334, 337.) Indeed, these provisions rather tend to show
that the interpretation we give that in question is the correct one; they
serve to show that the Legislature, where it intended to extend the au-
thority of the judges beyond the ordinary eourse of procedure, said so
in such terms as left no doubt as to. the intent. Moreover, it is not at
all probable that the Legislature intended that a suitor should be re-
quired, perhaps at great inconvenience and expense, to go from the
county in whose court his action is pending, to another adjoining—
perhaps a distant one—to have his case heard and determined out of the
ordinary course of trying actions. The more probable and reasonable
view is, that the purpose had in view was to expedite the hearing of the
action in the case provided for out of term in the county where the
action is pending. ‘

If it be said, how can the judge in vacation time be in the county
where the action is pending, when his duties require him to be else-
where? the reply is, he may sometimes as convenience may allow, be
there and thus meet the purposes of the statute. This is more reason-
able, it seems to us, than that suitors in cases like this, should follow
him in the course of his circuit to have him decide their cases upon its
merits.

The case, therefore, ought not to have been heard in'the county of

Richmond, and hence the judgment must be set aside, and the
(251) case heard and determined according to law. To that end let
this opinion be certified to the Superior Court.

Error.

212



N.C.] FEBRUARY TERM, 1888.

WABDEN v. McKINNON,

Cited: Godwin v. Monds, 101 N. C., 355 ; Skinner v. Terry, 107 N. C,,
109 ; Fertilizer Co. v. Taylor, 112 N. C., 145, 151; Parker v, McPhal,
tbid., 504; Ledbetter v. Pinner, 120 N. C., 457; Bank v. Peregoy, 147
N. C, 296; Cahoon v. Brinkley, 176 N. C.,, 75 §. v. Humphrey, 186
N. C,, 536; Bisanar ». Suttlemyre, 193 N. C., 712,

WILLIAM WARDEN Eer AL, v. NARCISSA McKINNON,
ADMINISTRATRIX, ET AL,

A ppeal—Amendment—Res Adjudicata.

1. The refusal of the subordinate courts to allow additional pleadings to be
filed, or original pleadings to be amended, is not revigwable upon appeal.

2. A question once judicially determined, cannot again be raised and tried
between same parties in a different form

Tuis was a special proceeding in the nature of a creditor’s bill,
brought before the clerk and heard upon appeal by Connor, J., at July
Term, 1887, of the Superior Court of CumerrrLayd County.

The cause was before this Court at February Term, 1886 (94 N. C.,
378). Upon filing the certified opinion of the Supreme Court at Fall
Term, 1886, of the Superior Court of Cumberland, Judge Gilmer made
the followmg order:

“This cause coming en to be heard on the record, judgment, orders
and decrees heretofore made, and the opinion of the Supreme Court duly
certified to this Court, it is ordered and adjudged that the clerk of this
Court proceed with the cause, in accordance with the directions and the
law as indicated in the said opinion of the Supreme Court.”

The defendants, heirs at law, asked leave to file an additional answer,
this was refused by the court and the said defendants excepted.

The clerk of the Superior Court, pursuant to said order, on (252)
20 March, 1887, after due notice to the parties, proceeded to hear
the cause, When the defendants, heirs at law, asked leave to file an
answer setting up the statute of limitations.

This having been denied, they asked the clerk to find the facts fol-
lowing, which they allege appear from the pleadings in this cause.

“This is an application to subject money belonging to the heirs of
M. McKinnon, deceased, which is a part of the proceeds of the sale of
land for a division among them. The pleadings in the cause show:

“1. That the intestate died in December, 1872.

“2. Letters of administration issued 15 January, 1873.
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“3. That public advertisement was made by the administrator 15
January, 1873.

“4, That this action was commenced by L. J. Barclay and K. S.
Barbee by petition 29 June, 1883.

“5. That the creditors’ bill was commenced 27 April, 1876.

“@, That the complaint of Barclay and Barbee was filed some time -
after 19 July, 1883, praying that the funds arising out of the sale of
land belonging to the heirs of M. MceKinnon, deceased be apportioned
to pay the alleged claim.

" “The defendants ask that the above facts be found by the clerk, as
facts appearing and being admitted in the pleadings in this action.”

This was denied and the defendants excepted.

The clerk then rendered a judgment, which, after reciting certain
facts, among them that there is no suggestion of any creditors other than
the plaintiffs (executors of M. Barclay) and that the next of kin of
Murdock McKinnon, deceased, had received from the administrator
de bonis non of his estate $63.16 for which they are liable as heirs, the
same being so received by them as next of kin, and as they are parties to

these proceedings; '
(258)  “It is considered, ordered and decreed that plaintiffs L. Bar-
clay and K. S. Barbee, executors of M. Barclay, upon filing a
- good and sufficient undertaking as required by his Honor, J. C. McRae,
are entitled to receive the full amount of their judgment, principal,
interest and costs out of the fund of $700, now in the hands of the
clerk, which said fund is a part of the proceeds of sale of feal estate of
the said Murdock McKinnon, he heretofore made in ex parte proceed-
ings. And said judgment will be paid by the clerk, whenever said under-
taking is filed; and further, that the plaintiff recover the costs of the
proceeding, to be taxed by the clerk and to be paid out of said fund.”

From this judgment there was an appeal to the Superior Court in
term, where, before Connor, J., the judgment was affirmed, and defend-
ants appealed to the Supreme Court.

R. P. Buxton for plaintiff.
Thos. H. Sutton for defendant.

Davis, J., after stating the case: 1. The first exception that appears
in the record was to the refusal of Gilmer, J., to allow the defendants to
file an additional answer when the order was made directing the clerk
to proceed with the cause.

This was a matter of discretion and not the subject of review in this
Court. Reese v. Jones, 84 N. C., 597, citing Boddie v. Woodard, 83
N. O, 2, in which the defendant had sought to protect himself from lia-
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bility, after the time for answer had elapsed, by a plea of the statute of
limitations, and this Court held that it was a matter within the discre-
tion of his Honor, and that in its exercise he could not be reviewed or
controlled in this Court.

2. The second exception was to the refusal of the clerk, after (254)
the order to proceed was made and after the refusal of ’che judge
to allow an additional answer to be filed, to permit the defendants to file
the answer offered.

The question as to whether the clerk had the power to allow the
answer to be filed, is not presented for our consideration, as no objection
is based upon that ground, and the answer to the foregoing exception
is an answer to this. :

3. The third exception was to the refusal of the clerk to find the
facts as set out.

This action was before this Court at February Terw, 1886, and all
questions then passed upon and adjudicated were settled, and cannot be
reopened in the manner proposed.

Questions of fact had been passed upon by the jury under the charge
of the court below; one of them, and the main, and we may say the only
one sought to be again reopened in this appeal, was the bar of the statute.
Having been settled on that appeal, it was resadjudicata, and is not the
subject of our review in this.

When a question has once been judicially settled, it cannot again be
raised and tried in a different form. Holley v. Holley, 96 N. C.,; 229;
Ogburn v. Wilson, 96 N. O 210.

Affirmed.

Cited: Moore v. Garner, 109 N. C., 159; Dickens v. Long, ibid., 172.

(255)

L. H. CLEMENT anp E. L. GAITHER, ADMiNISTRATORs or J. M. CLEMENT,
v. COLEMAN FOSTER axp SAMUEL FOSTER.

Appeal—Interlocutory Orders and Judgments.

1. Appeals will not be entertained from interlocutory orders or judgments
unless they determine the action or affect some substantial right. Excep-
tions to such orders or judgments should be made on the record and re-
served to be passed upon, if necessary, after a trial upon all the issues
raised, to the end that all the questions which it is desu'ed may. be re-
v1ewed shall be adjudicated upon one appeal.
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Crvit acrrion tried before Gilmer, J., at Fall Term, 1887, of the
Superior Court of Davie County.

The plaintiffs alleged that on 6 July, 1882, the defendants executed
to J. M. Clements a bond for the payment of the sum of $489.50, of
which the following is a copy:

“$489.50.

One day after date we or either of us, as joint principals, promise to
pay J. M. Clement four hundred and eighty-nine dollars and fifty cents,
with interest from date at eight per cent per annum, interest payable
annually on 6 July of each year. Witness our hands and seals, this
6 July, 1882.

(Signed) Coremax Foster. [Seal.]
SamueL FosTER. [Seal.]

That subsequently J. M. Clement died intestate, and the plaintiffs
were duly appointed and qualified as his administrators, and that no
part of said bond has been paid. Wherefore plaintifis demand judg-
ment, ete.

The defendant, Samuel Foster, filed the following answer, in sub-
stance (Coleman Foster filed no answer)

That the statements contained in the complaint are untrue,
(256) except in so far as the same are admitted, as follows: That on -
or about 6 July, 1882, this defendant met Coleman Foster in
Mocksville, who requested this defendant to sign a note to J. M. Clement
as surety for him for about the sum mentioned in the note sued upon,
and this defendant being the brother of Coleman Foster, and willing to
do him the favor, agreed with him to sign said note as his surety, and
accordingly went to the office of said J. M. Clement, and together with
said Coleman signed his name to a note which defendant now supposes
to be the note sued upon.

That the note was not read by defendant nor read in h1s hearing, and
this defendant avers that he signed the note as surety for his brother,
and never heard the words “joint prineipal” used in connection there-
with until the complaint was read over to him, and he denies that he
ever contracted with plaintiff’s intestate as a joint principal with said
Coleman Foster, as alleged in complaint, except in so far as the same
may be implied by law by defendant’s said act of going with Coleman
Foster and signing the note as above set forth.

That said note was given, as this defendant is informed, for and on
account of money borrowed by the said Coleman Foster from the said
J. M. Clement, and this defendant was never requested by Clement or
any other person to assume the relation of a joint prinecipal, but, upon
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the contrary, said Clement well knew at the time of said signing that
there was no reason for, and in point of fact, this defendant did not
knowingly assume the relation of joint principal, but signed the same as
surety aforesaid.

This defendant further says, that as to him the plaintifi’s action is
barred by the statute of limitations, wherefore he demands judg-
ment, ete. }

Plaintiffs moved for judgment by default against Coleman Foster
(who filed no answer), and also moved for judgment upon the com-
plaint and answer against Samuel Foster upon the ground that
he could not be heard to contradict the note under seal by parol (237)
testimony, and to show that he was only surety when he signed
the note as joint prineipal and, as plaintiffs contend, was in fact a joint’
principal. The motion of plaintiff was overruled, and the plaintiff ex- -
cepted and appealed.

J. B. Batchelor for plaintiffs.
J. A. Williamson filed a brief for defendants.

Davis, J., after stating the case: The plaintiffs were entitled to judg-
ment against Coleman Foster, and there was error in refusing it.

The motion for judgment against Samuel Foster was predicated
upon the insufficiency of his answer and was in the nature of & demurrer
thereto. Being refused, the plaintiffs’ exception should have been noted
and the action tried upon the issues raised by the complaint and answer,
as it may have resulted that after the trial, no appeal would have been
necessdry. In this respect the appeal was premature, and, as no sub-
stantial right could have been lost to the plaintiff by the delay, upon the
refusal of motion, the trial should have been proceeded with to a final
Jjudgment upon all the issues involved, and thus rendering only one
appeal necessary. ‘

Since the doubt expressed in The Commissioners of Wake v. Magnin,
78 N. C., 181, whether an appeal could be entertained by this Court
under a proper construction of section 548 of The Code (C. C. P., see.
299), except from a judgment which determined the action or affected
some substantial right, it has been repeatedly held that appeals will not
be entertained from orders or judgments disposing of fragmentary parts
of the action, but that exceptions might be taken to such orders or judg-
ments and reserved to be passed upon, if necessary, after “trial upon all
the 4ssues raised by the pleadings according to the regular prac- -
tice of the court; and if the court should have erred in its judg- (258)
Jment or any of its rulings, then to have brought up the whole
case by appeal, that its decisions upon questions of law, involved and
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controverted, might be finally adjudicated.” Hines v. Hines, 84 N. C,,
122; Commassioners v. Satchwell, 88 N. C. 13 Grant v. Eeese, 90
N. O, 3; Arrington v. Arrington, 91 N. C., 301; Emery v. Hardee, 94
N. C., 787, and many similar cases.
The appeal must be dismissed and the cause proceeded with below as
if no appeal had been attempted. To that end let this be certified.
Dismissed.

Cited: Blackwell v. McCaine, 105 N. C., 463; Emry v. Parker, 111
N. G, 261; Sinclair v. R. R., ibid., 509; Brice v. Crabtree, 116 N. C,,
530; Brown v. Nimocks, 126 N. C 810 Ledford v. Emerson, 143
N. C., 531.

M. J. EDWARDS v. J. H. BAKER.

Estoppel—Res Adjudicata—Former Judgment.

A judicial determination of the issues in one action is a bar to a subsequent
one between the same parties having the same object in view, although the
form of the latter and the precise relief sought therein is different from
the former.

Twuis is a civil action, which was tried before Clark, J., at June Term,
1887, of the Superior Court of Ricumonn County.

The action was begun on 11 May, 1883, by the issue of a summons
against Peregrine P. Clements, J. J. Lawrence and J. H. Baker, on the
last named of whom due service was made, and an ineffectual effort to
have service made upon the others, who were nonresidents, by publica-
tion attempted.

The complaint alleges that Lawrence and Baker, on 7 Decem-
(259) ber, 1868, entered into a penal bond in the sum of $4,000, pay-
able to Clements, with-condition as follows:

“Whereas the said P. P. Clements has agreed to deliver to the said
J. J. Lawrence forty gross of Rosadalis, the same being a part of eighty-
five gross belonging to said Lawrence now in the hands of said Clements,
and which has been attached in his (Clement’s) hands by an attachment
sued out by M. J. Edwards (the present plaintiff). Now, if the said
J. J. Lawrence shall, when the'said forty gross of Rosadalis are de-
livered and sold, apply the net proceeds of sale of the forty gross
towards the satisfaction of the claim of the said Edwards against said
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Lawrence, which is an attachment as aforesaid, then this obligation to
be void, or else to remain in full force and virtue.”

It further alleges that the claim referred to in the condition was a
note for $12,500, dated 28 September, 1868, and due on 28 October fol-
lowing, bearing interest at the rate of eight per cent per annum, no part
of which has been paid, and it was taken by the plaintiff from Law-
rence in discharge of a debt he owed the plaintiff for a much larger sum,
with the assurance that it would be paid at maturity; that the forty
gross of Rosadalis was soon thereafter delivered, and in a few months
(less than a year) were sold, as plaintiff learns, for $4,200—no part of
which has been paid to the plaintiff, and this notwithstanding his
demand for the same.

There are two other causes of action contamed in the complaint,
which modify in some particulars, but do not essentially change the *
case made in the first. The answer of the defendant Baker, admitting
some and controverting other of the plaintiff’s charges, proceeds to say
that his own action in disposing of the Rosadalis was purely in his
character as clerk for Lawrence and under his direetion by which he
assumed and incurred no personal responsibility for the alleged
trusts. The answer sets up the further defense of a prior suit (260)
for the same cause of action prosecuted by the plaintiff against
the defendant, which ended adversely by a verdict and judgment against
the plaintiff, which stands unreversed in the Superior Court of Wilson,
whereof is annexed as an exhibit a duly certified transeript, and this is
relied on as a bar to the present action.

The complaint in the former suit alleged the indebtedness of Law-
rence to the plaintiff by note in the sum of $12,500, dated 28 September,
1868, and due at thirty days; that no part of it had been paid and it was
still the property of the plaintiff; that about 15 December, 1868, P. P.
Clements, at the request of Lawrence, delivered to the defendant Baker
forty gross Rosadalis (@ medicine valuable in the market and worth by
wholesale $105 per gross) to sell and pay over the proceeds upon said
note, the Rosadalis being the property of said Lawrence; that defend-
ant, accordmg to plaintifi’s information, sold the article at that price,
receiving $4,200, of which sale the plaintiff was ignorant until just
before bringing hls suit in the spring of 1881 when he preferred his
demand for the money and it was refused.

The demand was for judgment against defendant for an account of
the fund and for the payment of such sum as may be found due.

The defendant admitted the allegations as to the debt of Lawrence—
its nonpayment—the property in the article to be in Lawrence—his sale
of it as clerk for the latter and not as trustee—and his accounting there-
for to Clements under the provisions of the penal bond, of which he
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annexed a copy and which he then took up, and set up a further defense

that the plaintiff sued out an attachment against Lawrence, which was

levied on the lot of Rosadalis in December, 1868, and that within

three months thereafter the said Lawrence was adjudicated a bankrupt,
and one John C. Baker appointed his assignee, and that he was

(261) subsequently by a decree of the bankrupt ecourt discharged from
his debts. :

The bond referred to in the answer is the same as that, the condition
of which is inserted in the plaintiff’s present complaint.

The transeript further showed that certain issues were eliminated
from- the pleadings and placed before the jury, which, with such re-
sponses as the jury were required to make, were as follows:

Were forty gross of Rosadalis delivered to the defendant in trust for
* the plaintiff on or about 15 December, 18687 Answer: No.

Did the defendant, on 28 April, 1873, transfer the proceeds of said
Rosadalis to P. P. Clementsﬁ Answer: No

If yes, when did the plaintiff first have knowledge of said transfer?
Answer : He never had knowledge.

Was the note of said Lawrence the property of the plaintiff at the
commencement of this action? Answer: Yes.

Did the defendant, on 28 April, 1873, settle his liability with said
Clements? Answer: Yes. :

The court, upon an inspection of the transeript of the record of the
former trial, in connection with the pleadings in the present suit, inti-
mated an opinion that the matter was res adjudicata, and that the action
could not be maintained, in deference to which the plaintiff suffered
judgment of nonsuit, and appealed.

George V. Strong and Jno. D. Shaw fof plaintiff.
C. W. Tillett for defendant.

Smrre, C. J., after stating the case: It is quite apparent that both
actions have a common and the same object in view, and that is to
enforce the obligations created under the penal bond and the trusts

alleged to have been assumed by Lawrence, not directly but inter-
(262) mediately, through Clements to the plaintiff. It is not necessary

to inquire whether such trusts were formed for the benefit of the
plaintiff as he could compel to be executed out of a contract to which he
was not a party, nor whether an action at law could lie against the de-
fendant, as surety to the undertaking of Lawrence, for the latter’s
breach of the bond, for such is not the case before us. The present
appeal raises the sole question whether the first action concludes the
subject-matter of this action and obstructs a recovery in it, and this is
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the ruling in which error is assigned and the appeal is taken to correct.
It may be—we do not undertake to decide the proposition—that the
plaintiff having an attachment may follow the fund, as burdened with
a trust, which has been substituted in place of the property seized, but
we are now required to determine the effect of the first unsuccessful
suit upon the plaintiff’s right to renew his demand in this suit, and
upon this point we concur in the opinion of the court below.

The verdict establishes these propositions:

1. That the Rosadalis was not delivered to the defendant upon the

alleged trust.
2. That the defendant did, in April, 1873, settle with Clements his

liability in respect to the Rosadalis sold.

These findings of the jury were deemed an acquittal of defendant,
and judgment rendered against the plaintiff upon the cause of action
stated in his complaint, and this determination seems to us to put an
end to the controversy between the parties upon the subjeet of the
claim against the defendant according to the maxim, Nemo debet bis
vezare pro eadem et una causa.

It cannot be necessary to refer to authority in support of the propo-
gition that a determination upon the merits of an action, prosecuted
upon a claim asserted by the same plaintiff against the same defendant,
is a bar to a second suit, and we forbear to refer to any. '

Affirmed. f

Cited: Dickens v. Long, 109 N. C., 172; Lumber Co. v. Lumber Co.,
140 N. C., 442; McArthur v. Griffiths, 147 N.. C., 549; In re Will of
Lloyd, 161 N. C., 560; Barcliff v. B. R., 176 N. C., 42; Distributing
Co. v. Carraway, 196 N. C., 60. ‘

(263)
H. A. BURR anp E. P. BAILEY v. J. A. MAULTSBY ET AL,

Liens—N otice—Purchasers for Value.

Upon the filing of the notice within the time and in the manner prescribed by
the statute, the lien given mechanics and laborers attaches to the prop-
erty upon which the labor or materials have been bestowed and has rela-
tion back to the time of the beginning of the work or furnishing the
materials; and is effectual, not only against all other liens or encum-
brances which attached subsequently, but against purchasers for value,
and without notice. ’
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Tais is a civil action, which was tried before Clark, J., at hj anuary
Term, 1887, of the Superlor Court of Coruvmsus County.

The action began before a justice of the peace and was carried up to
the Superior Court by an appeal.

The parties agreed upon and submitted the followmg facts to the
court for its judgment:-

“That the plaintiffs furnished material and performed labor in the
repair of the property, lot No. 6, in the town of Whiteville. The work
and labor done, and material furnished, began on 2 September, 1884,
and ended on 20 November, 1884. That a lien for the same was filed and
recorded in due form of law on 5 August, 1885, in the office of the clerk
of the Superior Court of Columbus County.

That on the ........ day of December, 1884, the defendants, Maultsby &
Son, who were the owners of the property against which the lien was

- filed, and who alone contracted for the work and material performed and
furnished, conveyed said property to the defendants Kerchner & Calder
Bros., for value, and without notice of the plaintiffy’ claim, and the
conveyance (or deed) was duly recorded on 2 December, 1884; that this

deed was made and delivered before the filing of the lien; that
(264) the amount of the work and labor performed and material

furnished is (sixty-one dollars and eighty-six cents) $61.86; that
J. A. Manltsby & Son had no right, title or interest whatever in the
land, lot No. 6, in the town of Whiteville when the plaintiff’s notice of
lien was filed with the clerk of sdid court; that the lien was filed in the
time required by law.”

The court upon consideration gave judgment for the plalnnﬁs as
follows:

“This cause coming on to be heard upon the statement of the facts
found as a special verdict, and the court being of opinion that the plain-
tiffs were entitled to recover, now on motion of John D. Bellamy, Jr.,
attorney for the plaintiffs, it is ordered and adjudged that the plaintiffs
are entitled to and have a lien on the property described in the notice of
lien for the sum of sixty-one dollars and eighty-six cents, with interest
from 17 September, 1884, and the costs of this action. And it is hereby
ordered that all the right, title and interest of the defendants, J. A.

" Maultsby & Son, in the said land and property which said defendants

had therein on 2 September, 1884, the time of the commencement of the -
furnishing of the material, be sold to satisfy said debt, interest and
costs, and that the defendants be foreclosed and barred of any interest
therein acquired subsequent to said date, provided the debt, interest and
costs aforesaid be not paid within thirty days.”

From this judgment the defendants havmg excepted, appealed to this

Court.
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E. Haywood for plaintiffs.
W. F. French and D. G. Lewis (J. B. Shelton filed a brief) for de-
fendants. .

Merrinvon, J., after stating the case: It is not denied that the plain-
tiffs were entitled to a lien upon the lot of land in question as they
claim, but it is contended that inasmuch as notice of such claim
of hen was not filed by them in the office of the Superior Court (265)
clerk of the proper county, as required by the statute (The Code, -
secs. 1784, 1789) before the defendants purchased the land from J. A.
Maultsby & Son, and they had no notice of the lien, therefore it did
not attach to the land as against them, or in any way affect their title.
And for the like reason the defendants further insist, that at the time
the plaintiffs filed their notice of lien J. A. Maultsby & Son “had no
right, title or interest whatever in the land,” having before that time
sold and conveyed the same to them.

. So that the question we are called upon to decide is, did the lien on
the land when filed in the office of the clerk of the Superior Court have
relation back to the time it first arose? We are of opinion that this ques-
tion must be answered in the affirmative.

The first statute, giving a mechanic’s and laborer’s lien (Acts 1868-69,
ch. 117, sec. 4), prescribed that the lien should be filed “at any time
before or within thirty days after the performance and completion of
the labor, or the final furnishing of the materials, or the gathering of
the crop.” This clause of the statute was interpreted by this Court in
Chadbourn v. Williams, 71 N. C., 444, and it was held that the lien in
that case had relation back to the time it began to arise, and while it
continued to arise, thus defeating certain mortgages that had been regis-
tered prior to the time of filing the notice of the lien, the Court saying
that, “It must be clear that unless the claim when filed has relation
back to the commencement of the furnishing the materials the object of
the act.would be liable to be defeated at the pleasure of the vendee of
the materials by his selling or mortgaging his estate. The act would
be idle and inefficacious against the very mischief it was intended to
(prevent) cause. . . . We think the notice of lien had relation
back, and was prior to the elaim of the defendant, as to the materials
furnished before the date of the mortgage.”

In view of this decision and without modifying or changing (266)
its force the Legislature enacted the statute .(Acts 1876-77, ch.

53, sec. 2), extending the time within which the notice of such lien
might be filed to sixty days. And again, afterwards, the time was ex-
tended by statute (Acts 1881, ch. 65, sec. 1) to six months; and again
by the statute (Acts 1883, ch. 101, sec. 1, The Code, sec. 1789) to twelve
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months. The time was thus simply extended. It would seem, there-
fore, that the Legislature approved of the interpretation given to the
first statute cited, and intended that it should apply to those subse-
quently enacted. It was all along after the first enactment advertent to
the subject of such liens, and frequently legislated in respect thereto,
amending the first and subsequent statutes. If it had intended that
such lien should have no force or effect as against purchasers and in-
cumbrances until the filing of notice thereof, the just inference is it
would have so provided.

- The statute (The Code, sec. 1791) in respect to such liens, provides
that “upon judgment rendered in favor of the claimant an execution for
collection and enforcement thereof shall issue in the same manner as
upon other judgments in actions arising on contract for the recovery of
money only, except that the execution shall direct the officer to sell the
right, title and interest which the owner had in the premises or the
crops thereon at the time of filing the notice of the lien, before such
execution shall extend to the general property of the defendant.”

On the argument it was contended for the defendants that J. A.
Maultsby & Son had no “right, title and interest” to the land in ques-
tion “at the time of filing the notice of the lien,” to be sold, and as the
statute just recited directed such interest to be sold, this went to prove
that the Legislature did not intend that the lien should relate back to

the time it arose.

(267)  This argument is not sound. The lien prevailed continuously

next after it arose, and J. A. Maultsby & Son, who then had
title to the land, could not divest themselves of it, except subject to the
lien. So there was “right, title and interest” in them to be sold as con-
templated by the statute.

"The same statute (The Code, sec. 17 82) further provides that “the
lien for work on crops or farms or materials, given by this chapter, shall
be preferred to every other lien or encumbrance which attaches upon the
property subsequent to the time at which the work was commenced or
materials furnished.”

It was contended that this clause does not embrace absolute convey-
ances, and hence they are unaffected by such lien unless filed prior to
their execution, and also that this provision tends to show that it was
not intended that filing the laborer’s notice of lien gave it efficacy as
against prior purchasers., This is a mistaken view.

This clause has no such application. Its purpose is simply to pre-
vent liens upon the property, created subsequently to the laborer’s lien,
from superceding it as to work done and materials furnished after such
subsequent liens were created. Wooten v. Hill, 98 N. C., 48.
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The purpose of the statute seems to be to favor the laborer—to give
him a security—a lien upon the property continually efficient for all
purposes after it arises until discharged, for his labor and materials
supplied, without any public notice of it, until the lapse of twelve
months; that it shall net be good after that time, unless it shall be filed
as prescribed by the statute. If this is not so, why require notice to be
filed at all? The lien extends only to the particular property affected
by the labor done or materials supplied. If a sale of it by the owner
operates to defeat the laborer’s lien, then to file notice of it would be
nugatory—a mockery.

Tt is said ghat such liens, until notice of them filed, are snares (268)
to innocent buyers of the property to which they attach. This
may be so in a measure, but the Legislature had power to provide for
and allow them as it has done.- It, and not the Court, must be the judge
of the expediency and wisdom of such legislation. It may be said, how-
ever, that the same objection applied to the registration laws of this
State until within a recent period, as to. conveyances generally.

Wise registration laws promote convenience, confidence and safety in
business transactions of great importance and encourage trade—they do
not discourage the'vigilant, honest dealer. In their absence, the buyer
must rely upon his own scrutlny as to the title he gets.

Affirmed. S

Cited: Lester v. Houston, 101 N. C., 612; Rouse v. Wooten, 104 N. C,,
233 ; Lumber Co. v. Hotel Co., 109 N, C,, 661; Pipe Co. v. Howland,
111 N. C,, 617; Clark v. Edwards, 119 N. C., 119; Dunavant v. B. E.,
122 N. ., 1001; Cheesborough v. Sanatorium, 134 N. C., 247;
McAdams v. Trust Co., 167 N. C., 496; -Porter v. Case, 187 N. O,, 636;
King v. Elliott, 197 N. C., 97.

2

" JOSEPH LIVINGSTON v. COLUMBUS DUNLAP.

- Bvidence—Trial—Appeal—Assignment of Error

1. The admission of immaterial evidence will not be sufficient to warrant a -
new trial, unless from its nature it is calculated to and may have misled
the jury.

2, It is incumbent on the appellant to show that by the reception of imma-
terial evidence he was probably prejudiced.

Tuis is a civil action, which was tried before Graves J., at Spring
Term, 1886, of HENDERSON Superior Court.
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This is an action brought to recover the land described in the com-
plaint. The pleadings raised issues of fact. On the trial the plaintiff
introduced evidence for the purpose of proving a continuous
(269) chain of title consisting of numerous mesne conveyances from
the State to them. In the course of the examination of a witness
for this purpose, the defendant objected to the admission of certain
testimony ‘in respect to the location of a particular grant from the
State, which the plaintiff proposed to elicit from him. The court over-
ruled the objection, admitted the evidence and the defendant excepted.
. The court in its instructions to the jury told them that the plaintiff
had failed to show a perfect chain of title; that a materigl mesne con-
veyance was missing; that the location of the grant referred to was im-
material, and that the evidence of the witness objected to, was likewise
immaterial, and the plaintiffs could only rely upon the evidence that
went to prove a continuous possession of the land up to known and
visible lines and boundaries under color of title for seven years, ete.
There was a verdict and judgment for the plaintiffs, and the defendant
appealed to this Court.

8. V. Pickens (by brief) and Theo. F. Davidson for plaintiff.
No counsel for defendant.

Merrimorx, J., after stating the case: The court instructed the jury
explicitly that the evidence objected to and the grant to which it re-
ferred, turned out in the course of the trial to be immaterial, and that
the plaintiffs could recover, if at all, upon an entirely different kind of
title, of which there was appropriate evidence. The jury were thus
cautioned against the immaterial evidence. It did not in its nature and
application tend to mislead them, nor did it in fact so far as appears.
If it did so in fact, the appellant should have made this appear in some
way.

The admission of immaterial evidence is not always ground for a
new trial, even when objected to; it is so only when it is sugh as may

‘ from its nature or apphcatlon or both, have the effect to mis-
(270) lead the jury. If it is simply 1mmater1al the party complaining

must show that he probably suffered prejudice by it. It would be
- trifling with serious matters to set aside verdicts and grant new trials
because of the admission of evidence on the trial that could not or did
not prejudice the losing party. It may be added, however, that the
courts should, so far as practicable, exclude such evidence.
© Affirmed.

Cited: 8. v. Eller, 104 N. O., 856; S. v. Parker, 106 N. 0., 712; 8. v.
. Stubbs, W08 N. C,, 775; Street . Andrews, 115 N. C., 429; S u. Lane,
166 N. C., 336. . s20
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N

L. C. PERRY AND SYLVA SMITH v. CASWELL PERRY.
Deed—Color of Titlo—Married Women.

.A deed- signed by a married woman with Ler ‘husband, and delivered to the
vend‘ee, is color of title, though her‘privy examination has not been taken

THIs was an issue of sole seizin Jomed in a special proceeding for .

partition, begun in August, 1882, in the Superior Court of StanLY
County, and tried before Clark, J., at Fall Term, 1887.

The defendant answered, allegmg sole ‘seizin in himself. The case on

~appeal states: “The testimony on the trial was to the effect that the -

plaintiffs and: the defendant are the only heirs at law of their mother,
Margaret Perry, to whom the land in question descended from her
- father, one Springer, in 1826} that said Margaret married John Perry,
the father of the parties to this action, about 1830; that said John Perry
died .in 1868, and Margaret, his wife, in 1870; that they signed a'deed
for the land sought to be divided, 13 June, 1855 the deed was in
form a fee simple conveyance to Caswell Perry (the defendant), (271)
and the testimony on the part of the defendant tended to show
that John Perry intended by said deed to convey a fee simple estate to
Caswell. The deed was never acknowledged, proved or registered.
The testimony was that Caswell Perry had not been in possession of
said deed, since the death of Margaret, except for a day or two, when it
disappeared. There was evidence tending to show that the plaintiffs

about the time of the death of Margaret, and a very short time there-

-after, got possession of said deed without defendant’s consent and de-
stroyed it; that Caswell Perry took possession of the land about the
" time of the execution of the deed and has since that time been in the
possession thereof, claiming it as his own. The court instructed the
jury that if they found that the said deed was delivered to Caswell Perry
they should find the issue of sole seizin in favor the defendant.

To this instruction of the court the plaintiffs excepted, and requested
the court to instruct the jury: “That as the land belonged to Margaret
Perry, who was a feme covert at the time of signing said deed, which

was never acknowledged or proven, and the privy éxamination of said

feme covert never having been taken, was inoperative, and no ouster by
defendant as to plaintiffs could arise short of twenty years adverse pos-
session; that the seven years statute, under color, would not avail the
defendant, as he did not, after the death of his mother, hold the deed for
more than a day or two under which he claims; that Caswell Perry did,
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by said deed, take the life estate of John Perry, the husband of Mar-
. garet, and the deed was inoperative as color of title after the death of.
John Perry; and that, discounting the time of the suspension of the.
statute of limitations, between May, 1861, and January, 1870, twenty
years have not passed, so as to raise the presumptlon of ouster of plam-
tiffs by the defendant.””
This the court declined. " ]

 (272)  The issue as to whether the deed had been delivered to Cas-

well Perry was found in the affirmative; and from the Judgment
p1 onounced thereupon the plaintiffs appealed.

J . B. Ba,tchelor for plaintiffs.
No counsel for defendant.

Davis, J., after stating the case: This proceeding was commeénced in
August, 1882. Did the deed from John Perry and Margaret, his wife,
executed to the defendant on 18 June, 1855, constitute color of title?

The plaintiffs say that it did not, and this is the only point relied on
in this Court. The learned counsel for the plaintiffs says that as the
private examination of Margaret Perry was not taken, the deed to
Caswell was “absolutely null and void,” and therefore could not consti-
tute color of title.. He refers us to Scolt v. Battle, 85 N. C., 184. In
that case the deed was executed by Mary Scott, feme covert alone, the
husband did not join. Ruffin, J., delivering the opinion of the Court,
said: “The statute confers upon her (the wife) the power to convey by a
simpler mode (than that of uniting with the husband in levying a fine),
but it prescribes the terms and. without their strict observance the act
stands as it would in common law—absolutely null and void.” This can-
only mean that it is absolutely inoperative and ineffectual to convey the
title of the feme covert. For that purpose it could have no more effect
than if executed by an absolute stranger, without any title and without
" any authority to convey.

The question here is not whether Caswell Perry acquired any title to
the fee under the deed from John and Margaret, but whether the deed
constituted: color of title? Of course if the deed was valid, the other

question would be of no consequence.
(273)  In Pearsev. Owens, 2 Haywood, 234 (Battle’s edltlon 415), 1t
was held that a deed from husband and wife to which her private
examination had not been taken, and which therefore was not valid, was
color of title. This case is cited with approval in McConnell v. McCon-
nell, 64 N. C., 842, in which Rodman, J., states clearly the doctrine of
color of title and illustrates it by reference to a number of cases. The
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general rule that every man is presumed to know the law has no applica-
tion in determining what is or what is not color of title. As is said by
Rodman, J., in the last case cited, “the statute upon which the whole
doctrine of color of title is founded, recites as the evils to be remedied
that many persons had gone into the possession of lands upon titles hav-
ing patent defects which, on the supposition that all men know the law,
could have deceived no one and would not have deserved protection.”

So an unregistered deed is color of title. In Hardin v. Barrett, 6
Jones, 159, Ruffin, J., approving Campbell v. McArthur, 2 Hawks, 33,
in which it was held that an unregistered deed was color of title, says:
“Ag far as this Court is advised, it has not been doubted since up to this
case, on the contrary it has been assumed, indirectly, on several occa-
sions, as settled law. Why should it not be? Such a deed shows the
nature of the possession taken under it to be adverse, just as much as if
it were registered, and if the possession be continued for seven years, it
affords evidence of its character sufficiently notorious to put the owner
to his action.”

Does not this reasoning apply with equal force to a deed executed by
husband and wife? The writing professes upon its face to pass the title,
Keener v. Goodson, 89 N. C., 273.

Affirmed.

Cited: Smith v. Allen, 112 N. C., 226; Greenleaf v. Bartlet!, 146
N. C., 498; Norwood v. Totten, 166 N. C., 650; Gann v. Spencer, 167
N. C., 430; Satterwhite v. Gallagher, 178 N. C., 530; Butler v. Bell,
181 N. C., 89; Clendenin v. Olendenin, tbid., 471,

(274)
A. C. FREEMAN v. P. D. LEONARD. .

Fiztures—Merger—Ezecution Sale—Purchaser—Penalty.

1. If the owner of personal property affixes it to the premises of another for a
temporary purpose, and under an agreement with the owner of the soil
that such property may be removed when the purpose is accomplished, it

.'will not merge its character as personalty in the land to which it has been
attached, nor will the title thereby pass from the owner.

2. If upon a sale under execution the property is purchased for the defendant
with funds supplied by him, while it would be inoperative as a sale against
other creditors, it is effectual as such between the officer making it and the
execution debtors, and the officer will incur the penalty provided for a
failure to comply with the statutes regulating the method of making sales.
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3. Where, in an action to recover from a sheriff the penalty for a failure to
properly sell property seized under execution, the complaint alleged that
the property so sold was realty when in fact it was personalty, and the
proofs showed that the sheriff had not complied with the requirements of
the law in respect to the sale of personalty: Held, that the plaintiff was
entitled to recover the penalty. '

(Davis, J., dissenting.) ' .

Tarts is a eivil action, which was tried before Clark, J., at Fall Term,
1887, of Davinson Superior Court.

Jane R. Wilkes, doing business in the name of “The Mecklenburg
Iron Works,” having recovered judgment in the Superior Court of
Davidson against the plaintiff in this action, A. C. Freeman, John
Snotherly and J. M. Peacock, trading under the partnership name of
Freeman, Snotherly & Co. (which judgment was docketed in said court
on 8 May, 1886), sued out execution on the same day and delivered it
to the defendant, who was sheriff of said county, to be carried into
effect. The latter made return thereof to the ensuing term, with en-

i dorsement ag follows:
(275)  “I have this day levied.on the following personal property and
taken the same into my possession to satisfy the within execu-
tion, viz.: One boiler, one engine, one corn rock, one flour mill and bolt-
ing cloth, one smutter, one planing matcher and matching machine, lot
of belting and pulleys, three saws, one big saw and sawmill.
21 May, 1886.” P. D: Leoxarp, Sheriff.

Another endorsement shows a sale of the several articles and the
price obtained for each, and the appropriation of the proceeds of sale,
to wit: $373.41, to the discharge of the debt, interest and costs, in the
aggregate $182.23, bearing date 31 May, 1886, and his official signature
thereto. . S

The present action, begun on 19 June, 1886, is prosecuted by said
A. C. Freeman, a defendant in that suit and plaintiff in this, against
the said P. D. Leonard to recover the penalty imposed by section 461
of The Code, for selling property under execution contrary to the diree-
tions of chapter 10, of which that is part, and, after an adverse judg-
ment of the justice of the peace, rémoved by defendant’s appeal to the
Superior Court.

It was there tried upon a single issue: Did the defendant sell real
property, as claimed, eontrary to the true intent and meaning of sections
456 and 487 of The Code? Answer: No.

Tt will be observed that no exception is taken to the restricted form of
the inquiry, it being confined to land, while the complaint embraces
property of any kind.
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Besides the facts above summarily stated, the plaintiff further proved,
that on the date of levy the sheriff took possession of the grist mill, saw-
mill and planing mill, all under the same roof, and locked up the build-
ing and delivered the key to J. M. Badgett to hold, with instructions to
him to open the mill when necessary to deliver grist to customers, and
to allow hands to work in the shed, but not to run the machinery;
that the property levied on and sold consisted of a sawmill, a (276)
planer bolted to timbers on the ground and framed into the build-
ing; a boiler in the mill set up and encased in masonry; an engine bolted
to the timbers in the building; also mill stones, both ﬂouring and corn,
running and framed in the mill when built.

It was admitted that the defendant advertised at the courthouse door
and some other places in the county by posters, nine days at courthouse
and ten days at the other places. It was admitted that the above prop-
erty belonged to the defendants in the execution.

It was proved also that J. M. Badgett was the general agent of the
firm of Freeman, Snotherly & Co., in the transaction of the firm busi-
nesg generally.

The said J. M. Badgett further testlﬁed that on the day of sale A. C.
Freeman, one of the firm, placed in his hands %250, and instructed him
not to let the property be sacrificed, but to bid it off, which he accord-
ingly did; that after the sale, immediately thereafter, on same day,
Snotherly, another of the firm and one of the defendants in the execu-
tion, gave him a check for one hundred dollars, and also that Peacock,
- the other member of the firm, paid him some money; that he thought
Freeman furnished the money out of his own funds. It was further
testified by the witness Badgett, that none of the property was removed
from its position, either by the sheriff or himself after the sale, and
that immediately thereafter the firm went into possession of all the
property and began operating the mill as usual.

His Honor held that the property levied on and put up by the sheriff
was realty, and required thirty days notice, as for sale of real estate,
and the only question was whether there was a sale, as contemplated
under the said section of The Code.

The plaintiff contended that as the sheriff actually sold and left Bad-
gett in possession, and made return as shown in the exhibits, he could
not be heard to deny in this action that there was a sale, and that
according to the evidence there was a sale, and that the issue sub- (277)
mitted by the court should be answered in the affirmative by the
direction of the judge, and asked the judge so to charge. The judge
refused the instructions and the plaintiff excepted.

The defendant insisted that if Badgett bid off the property as the
agent of the firm, defendants in the execution, or for them, that then
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there was no sale, such as is contemplated under said section of The
Code, and that it should be left to the jury to decide, under the evidence,
whether he so purchased, and if he did, that the judge should instruct
the jury to find the issue in favor of the defendant.

The judge charged the jury that if they found from the evidence that
Badgett bid off the property as his own, and was to hold it as security for
the amount paid by him, with the right in the defendants in the execu-
tion to redeem, that this constituted a sale; but if he bid off the property
for the defendants in the execution and only looked to them personally
for the repayment of any money advanced by him in the payment of his
bid, then there was no sale, and they should answer the issue, “No.”
Plaintiff excepted. ' _

There was a verdict for the defendant. Judgment and appeal by
plaintiff.

J. B. Batchelor for plaintff.
No counsel for defendant.

Swurra, C. J., after stating the case: We do not pass upon the question
as to the proper plaintiff to sue and whether the county, to whose use one
moiety goes, should not be associated with the plaintiff, as no such point
is made in the case.

The case was tried under the ruling of the court, and in accordance
with the terms of the issue, as if the sale was of real estate in fact and

whether the statutory requirements were observed in conducting
(278) the proceedings for such sale. The case does not state under what

circumstances, and by what arrangement with the owner of the
soil, these articles were there placed. If for a temporary purpose, and
to be removed when that was accomplished, the mill and other things
would not merge their character as personalty in the land upon which
they stood, and the property therein vest in the owner of the premises
who assented to this temporary use, and the property would not thereby
pass to the latter and constitute and become his improved real estate,
as would be the effect if such erections and fixtures owned by one and
placéd upon his own premises and the title to the articles as unchanged
personal estate would remain in the same proprietor. It is quite certain
the sheriff acted under the impression that he was levying on and selling
personal property, as well from his designating it as such, as from his
manner of selling in detached and separate articles, and so also the
plaintiff considered his action by placing funds in an agent’s hands to
buy in the property when sold. -~
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Again, the case states that it was admitted “that the above property
(that is, such as was seized), belonged to the defendants in the execu-
tion,” thus discriminating between the title to the goods and the title to
the land upon which they stood, and indicating some such understand-
ing between the separate proprietors, as has been suggested.

But this does not furnish a means of escape from the penalty, for, as
personal goods, they were advertised but nine days at the courthouse,-
though the full period of ten days, as pointed out in the statute, else-
where. ’

The charge of the court places the case before the jury as making the
liability depend upon an effectual legal sale of the goods in passing the
property to the purchaser, and instructed them if the bidding was in
fact for the defendants, and their money was used in paying it, there

" was no sale in the sense of the statute and there would have been
brought about no change of property. This would be so if an- (279)
other creditor seized and sold it, the sale not obstructing his
access to the debtor’s property. But the levy put the property in the
officer, and it would pass ouf of him by the sale, and if conveyed by
deed the estate would pass to the purchaser, though he would hold in
trust for the debtor. But the present case is not so strong, for the sales
exceeded the sum deposited with Badgett the bidder and supposed agent
by $123, while the other partners after the bidding though on the same
day supplied him with more money.

-Aside from the legal consequences of such a sale we understand the
statute as applying to it as well. It was in fact a sale, a passing of the
property vested in the officer by the seizure from him to the purchaser
and as equally demanding an observance of the mandate of the statute
in making the sale as if a stranger bought, for it is not less official delin-
quency in the officer in either case, and the penalty is incurred when he
proceeds to sell and does sell without a proper regard to the law.

There is error, and the judgment must be reversed and a new trial
awarded.

‘Error.

Davrs, J., dissenting: The plaintiff seeks in this action to recover the
penalty of $200 of the defendant, who is the sheriff of Davidson County,
“for selling real property” contrary to ‘“sections 456 and 457 of The
Code.” This is the allegation in his complaint, and the only allegation
as the record shows.

The sheriff did not sell any real property, he did not advertise, or
propose, or attempt, to sell any real property. In all that the sheriff
did, the evidence does not disclose the first elernent of a sale, or of an
attempt to sell “real property,” so he cannot be liable for that.
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If the property sold was personal property then the plaintiff
(280) cannot recover, for there is no allegation of that, there is no com-

- plaint of that. That must be advertised under section 460 of
The Code.

The plaintiff cannot recover the penalty for the sale of real property
contrary to sections 456 and 457 as alleged because there was no such
<sale made or attempted. He cannot recover the penalty for the sale of
personal property under section 460, because there is no such allegation
or complaint. So quacunque via he must I think fail in this action,
and a new trial, it seems to me, can only result as the last.

The action for the penalty should be in the name of the State, The
Code, sec. 1213. Duncan v. Philpot, 64 N. C., 479.

I do not think the plaintiff’s action, as it appears in the record, is
supported either by merit or law. ‘

Cited: Causey v. Plaid Mills, 119 N. C., 181.

P. F. PATTON v. H. Y. GASH.

Appeal—Assignment of Error—Arrest and Bail—Surety—dJ udgment.

1. An appeal from the judgment of a justice of the peacek discharging one who
has been arrested in a civil action vacates the judgment, and the order of
arrest continues in force pending the appeal.

2. After the judgment in an action in which the defendant might have been
arrested, and in which an order of arrest was duly served, the plaintiff
is entitled to a summary judgment against the sureties upon the defend-
ant’s undertaking—it appearing that execution has been issued against
his property and person without effect.

3. The Supreme Court will not entertain execeptions which were not assigned

below, or do not appear in the record proper.

Tu1s action was originally commenced before a justice of the peace

of Henperson County against A. C. Robertson, and carried by appeal

to the Superior Court of said county, and heard upon motion

(281) before McRae, J., at Spring Term, 1887, for judgment against the
surety on an undertaking.

At the time of issuing the summons the plaintiff made an affidavit

that the defendant Robertson “is not a resident of this State but has

disposed of and removed all of his property from this State to the State

234



N.C] FEBRUARY TERM, 1888.

PATTON ». GASH.

of South Carolina, with the intent, as affiant is informed and believes,
of defrauding his creditors,” and gave the undertaking required for
arrest and bail. Thereupon an order of arrest was issued, under which
Robertson was arrested by the sheriff and gave bail in accordance with
section 299 of The Code, the defendant H. Y. Gash signing the wntten
undertaking as one of his sureties.

The cause was continued by consent to 14 March, 1885, when the
plaintiff filed a written complaint alleging that Robertson was indebted
to him in the sum of $211.15 (but remitting the excess above $200), and
that he had removed from this State and was a resident of the State of
South Carolina. The defendant Robertson answered orally denying the
allegation of the complaint and moved for his discharge from arrest.

The action was tried before the justice upon the question of indebted-
ness to the plaintiff, and “after hearing the proofs, allegations and argu-
ments, the court ordered and adjudged that the defendant be discharged
from arrest and plaintiff pay the costs of this action.”

From this judgment the plaintiff appealed to the Superior Court.

At the Spring Term, 1886, of the Superior Court upon issues sub-
mitted to the jury it was found that Robertson was indebted to the plain-
tiff in the sum of $200, with interest, etc., for which, and for costs,
judgment was rendered in favor of the plaintiff. '

Upon this judgment execution was issued returnable to Fall Term,
1886, of the Superior Court, and the sheriff made return thereon,

“no goods, chattels, lands or tenements to be found in my county, (282)
State,” ete. »

Thereupon the plaintiff caused execution to be issued against the
person of the defendant, to which the sheriff made return, “due search
made.and defendant not to be found.” .

Thereupon plaintiff caused notice to be served upon the defendant
Gash of a motion for judgment against him as one of the sureties upon
the undertaking signed by him as bail. This motion was heard before
McRae, J., at Spring Term, 1887, when it was adjudged that the plain-
tiff recover of the defendant Gash, “surety upon the undertaking afore-
said, the sum of $200.”

" From this judgment the defendant Gash appealed to this Court.

E. C, Smith and Theo. F. Da,mclson for plwmt'zﬁ‘
. 8. V. Pickens filed a brief for defendant.

Davis, J., after stating the case: No exceptions appear in the record
to have been taken or errors assigned in the court below, but the follow-
ing errors are alleged in this Court:
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1. The judgment against the appellant was rendered upon a state of
facts found by the judge without any waiver by the appellant of his
rights to have such issues or questions of fact determined by a jury.

2. No judgment should have been rendered against the appellant as
surety until the alleged fraud had been fixed upon the defendant Robert-
son by a judgment.

Counsel for the plaintiff moved to affirm the judgment of the court
below because there are no assignments of error and none appear upon
the face of the record.

As to the first exception, the record does not show what issues or ques-
tions of fact, or that any issues or questions of fact, were asked to be

submitted to a jury and refused, nor in fact does it appear that
(283) any questions of fact were determined or found by the judge

except such as arose upon the record and were determined by an
inspection of the record. The exception was not taken below, was not
assigned as error in the record, and, as has been often held by this Court,
will not for that reason be considered by us.

As to the second exception, the appellant insists that the error alleged
is one that appears upon the face of the record; that the record proper
shows that judgment against Robertson (for whom the appellant was
bail) was for the debt only, and as no question of fraud had been tried,
upon the rendition of the judgment, Robertson himself was discharged
from arrest, his person could not be taken in execution, and therefore
the Court had no jurisdiction as to the bail (the defendant Gash) and
could render no judgment against him. That when the justice of the .
peace gave judgment discharging Robertson the bail ceased to be liable.

The last proposition is met by the fact that there was an appeal from
the justice’s judgment, which vacated it and the liability of the bail was
not discharged but continued, and the first proposition is based upon a
misconception of the character of the defendant’s undertaking as bail,
and of section 447 of The Code.

What was the defendant’s undertaking, and how was it to be dis-
charged ?

Robertson had been properly arrested in accordance with the pro-
visions of section 291 et sequiter of The Code, and the defendant Gash
had become his bail by executing an undertaking as required by section
299 of The Code, “that the defendant (Robertson) shall at all times
render himself amenable to the process of the court during the pending
of the action, and to such as may be issued to enforce the judgment
therein.”

Section 303 prov1des that “the bail may be exonerated either by the
death of the defendant, or his imprisonment in a State prison, or by his
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legal discharge from the obligation to render himself amenable to (284)
the process, or by his surrender to the sheriff of the county where

he was arrested, in execution thereof, at any time before final judgment
against the bail.”

The defendant says that the process issued against the person of Rob-
ertson; was not warranted by section 447 of The Code. That section pro-
© vides: “If the action be one in which the defendant might have been

arrested, an- execution against the person of the judgment debtor may
be issued to any county within the State, after the return of an execu-
tion against his property unsatisfied in whole or in part. But no execu-
tion shall issue against the person of a judgment debtor wnless an order
of arrest has been served, as provided in Title Nine, sub-chapter one of
this chapter, or unless the complaint contains o statement of facts show-
ing one or more of the causes of arrest required. by section 291.”

In the present case an order of arrest had been properly issued and
served, in compliance with Title IX, etc.,-and it was therefore the duty
of the clerk to-issue the execution as required by sections 442, 447, of
The Code. ' Kinney v. Laughenour, 97 N. C,, 325.

- The case of Roulhac v. Miller et al., 90 N. C., 174, is relied on by the
defendant for the position that no such judgment as was rendered in
this case could be entered against the bail. That was an independent
action brought against the defendants on their undertaking as bail for
Byown. This is a motion in the cause against the bail on motice, in
accordance with section 302 of The Code, which, it will be observed, is
unlike section 160 C. C. P., which requires that the proceeding against
bail should be by action. It is manifest that the purpose of the change

- was to substitute a summary remedy against the bail, for the action in
C. C. P., 160, and was probably suggested by Pearson, C. J., in The
Ins. Co. ». Dams T4 N. C., 78.

“The ground for the arrest had been properly set forth and the (285)
order for arrest obtained and served before judgment, and the
case is therefore unlike that of Peebles v- Foote, 83 N. C., 102, in which
it was held that the plaintiff in that case had no right to an “execution
against the person of the defendant Foote without having first obtained
an ‘order of arrest and its service before judgment.” Here there was

~ both an order of arrest and service before judgment. Roulhac v. Brown,
87T N.C, 1.

The plamtlﬁ having had executlon against the person of Robertson
it was his duty to surrender himself, or of his bail to surrender him in
discharge of his liability, Sedberry v. Carver, 77 N. C., 319.

There was a lawful arrest before judgment, and this distinguishes the
case before us from Houston v. Walsh, 79 N. C., 35.
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It may also be distinguished from the case of Claflin v. Underwood,
75 N. C., 485, in which the defendant was arrested under execution
against his person, and on writ of habeas corpus was discharged because
by consent judgment was taken for the debt only, though we think the
proper mode of discharge of a debtor under arrest is that pomted out in
Wingo et al. v. Hooper, 98 N. C., 482.

Affirmed.

Cited: Mahoney v. Tyler, 136 N. C., 4’3;‘Ledf0frd v. Emerson, 143
N. C., 534; Pickelsimer v. Glazener, 173 N. C., 639; Williams v.
Perkins, 192 N. C., 178. 2

(286)
AMBROSE GRUBB Er ar. v. W. C. FOUST &r AL,

Devise—Will—Description—Evidence.

The description in a will, “I give and devise to my wife all my interest in
1,029 acres of land for life,” ete.,, and then; after giving to several persons
named undivided portions thereof, ‘‘the balance of said land to be equally
divided between all my children,” ete., there being nothing to indicate
that the testator had other lands, is not so vague as to render the devise
void, and parol evidence is competent to identify the land.

CrviL action for the recovery of land, tried before Clark, J., at De-
cember Term, 1887, of Davinsox Superior Court. .

The plaintiffs claim title to the land, 1,029 acres, described in the
complaint “as heirs at law and devisees of J oseph Gordon, Sr.”

The defendants also claim title to the land in their possessmn, re-
spectively derived from Joseph Gordon, Sr., or by long possession under
color of title.

The separate answers of Robt. Williams, Mary P. Moore and E. A.
Clodfelter are sent up with the record.

The answer of Robert Williams denies the title of the plamtlﬁs— ,
alleges title in himself to 170 acres of the land claimed by plaintiffs,
which is described by metes and bounds in his answer, disclaims as to the -
balance, and says “that he has been in the continued possession of the
said tract of land (170 acres) under a deed for more than forty years
under known and visible lines and boundaries, and under colorable title,
claiming the same as his own adversely to the plaintiffs and all others,
and for more than seven years before the commencement of this action,”
ete,, and relies on the statute. '

238



N. C.] FEBRUARY TERM, 1888.

GRUBB v. FousT.

Mary P. Moore answers for herself and R. B. Hefler (her tenant),
and denies the title of the plaintiffs. She claims title to 500 acres of
the land described in her answer by virtue of a conveyance from
“Joseph Gordon, Sr., ancestor of the plaintiff,” made in 1838, (287)
to one Lee, trustee, ete., and mesne conveyances—the land con-
veyed to Lee being the land described in the plaintiffs’ complaint. She
further says that she and those under whom she claims have been in
possession under color of title up to known and visible boundaries,
claiming adversely to all others, for more than forty years, etc, and
relies upon the statute.

A. E. Clodfelter answers denying title of plaintiffs, and claiming title
to thirty-four acres, described in his answer. '

These answers present the questions in controversy.

On the trial the plaintiffs introduced a deed from John H. Finch,

* dated 22 Oectober, 1838, conveying in fee 1,029 acres of land, alleged by
plaintiffs to be the locus in quo, to Joseph Gordon, Sr., under whom all
the plaintiffs and most of the defendants claim title.

Plaintiffs then introduced the will of Joseph Gordon, Sr., in which
occurs the following:

“I give and devise to my beloved wife, Eve M. Gordon, all my interest
in 1,029 acres of land to have during her life or widowhood, and I also
will to my son, James Gordon’s heirs, 25 acres of land, and also Joseph
Gordon’s heirs, 25 acres of land, and also John Gordon’s heirs, 25 acres
of land, and also William Gordon’s heirs, 25 acres of land, and also my
son Doctor, 125 acres of land, to him to hold to and his in fee simple
forever, and also to Catherine Medley’s heirs, 20 acres of land, and also
to Mary Fine’s heirs, 20 acres of land, and also to Eve Cecil’s heirs,
20 acres of land, and also to Nelly Gordon’s heirs, 25 acres of land, and
also to Lydia Gordon, 25 acres of land, and also to Levi Shuler’s heirs
-10 acres of land. The balance of said land to be equally divided between
all my children, heirs,” ete.

. The plaintiffs 1ntroduced evidence tending to show that the several
tracts of land in possession of the defendants were conveyed by the deed
from Finch to Gordon above mentioned; and also that plaintiffs
were the grandchildren of Joseph Gordon, Sr., deceased, and .(288)
some of them his immediate heirs.

_ The plaintiffs then introduced a witness and proposed to show that the
land mentioned in said will is the land in controversy in possession of
defendants. The defendants objected on the ground that the descriptive
words in the will were too vague to let in parol evidence for the purpose
of fitting the description to the thing described. The court sustained the
objection, and in deference to his Honor’s ruhng, the plaintifis sub-
mitted to a nonsuit and appealed.
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No counsel for plaintiffs.
C. O. Raper for defendants. -

Davrs, J., after stating the case: In the argument of counsel for the
appellees it is insisted that parol evidence is admissible to show what
lands were meant by the testator, Jos. Gordon, Sr., in the clause of the
will recited, and that the several devises mentioned therein are incapable
of definite location.

Whatever may be the rights of the devisees of Joseph Gordon, Sr.,
as between themselves and as affected by the specified number of acres
mentioned in the will as given, respectively, to the “heirs of James
Gordon” and the others named, it is plain that the purpose of the tes-
tator was to give to his wife, Eva M. Gordon, for life all his interest in
1,029 acres of land, with remainder to the persons and classes. of per-
sons mentioned in the will. There is nothing to indicate that the
testator had more than one tract of 1,029 acres, and it was competent to
show where that tract was. Most of the cases cited by the counsel for the
appellees were of insufficient descriptions in deeds, which could not be
aided by parol, but aside from the fact that a much more liberal rule is

allowed in the interpretation of wills than of deeds, there is mo
(289) doubt that upon the face of the will there is a devise of 1,029

acres of land, and if there is any ambiguity it is lafent and may
- be explained by parol. That latent ambiguities in wills may be ex-
plained by parol, is too well settled to need the citation of authorities.

‘In one and the same clause of the will 1,029 acres of land are devised
to Eva M. Gordon for life, and specified numbers of acres to the classes
of persons respectively named, “and the balance of said land to be
equally divided between all my children’s heirs,” ete. It is too plain to
admit of doubt that “the balance” meant, is what remaing of 1,029 aeres
of land after deducting the several specified number of acres given to the’
classes of persons named, and whatever difficulty, if any,¢the plaintiffs
may have, in the event of a recovery in partitioning the lands as between-
themselves, that cannot avail the defendants.

Under the old practice, it was well settled that tenants in common
could recover on a joint demise, or a recovery might be had upon the
demise of only one tenant in common, to the extent of the interest of
such tenant in common, and it was perfectly competent for the plaintiffs
to show that the land mentioned in the will is the land in controversy in
possession of the defendants. '

The plaintiffs claim title derived from Jos. Gordon, Sr., deceased,
under his will or as heirs at law, and the defendants claim under a con-
veyance and mesne conveyances from the same person, and two issues
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are raised by the complaint and answers, involving—first, the validity
of the deeds through which the defendants derive title, and second, the
statute of limitations, anid the plaintiffs have a right to have these ques-.
tions passed upon. ‘

Error.

Cited: Wright v. Harris, 116 N. C., 465.

] (290)
M. H. LOVE ET AL v. NANCY L. McCLURE.

Dowew—Emdence—Oontmct for Sale of Lanol—WuZow——
Vendor and Vendee—Parties.

1. The right of the wife to dower is paramount to and does not arise from
the estate of the heir, but is. a continuation of that of the husband.

2. Where the husband entered upon land under a contract for its purchase,
paid the price, but died before a conveyance was made to him, leaving his
widow in possession: Held, that the vendor could not recover from her
possession of the land, and that upon a verdict being rendered establishing
the fact-of the payment of the purchase morney, she was entitled to judg-
ment, notwithstanding the heirs at law. of her husband were not partles
to the action.

8. The declarations of the heir of the husband are not compétent against the
widow upon the trial of an action wherein it is sought to defeat her right
to dower

DEFENDANT'S APPEAL.

Civin acriow, for the recovery of land, tried before. Grawves, J., at
Spring Term, 1887, of Havywoop Superior Court.

The plaintiffs are heirs at law of J. R. Love, and allege that they are
the owners of the land described in the complaint, and that the defend-
ant is in possession thereof and wrongfully withholds the same, ete.

The defendant Nancy L. McClure denies the allegations’ of the com-
plaint, and as a defense to the action, and for affirmative relief, alleges
that J. R. Love, the ancestor of the plaintiffs, in* 1858, executed to
Wm. McClure, now deceased, a bond for title to certain lands deseribed
in the answer, and the bond for title fully set out therein, and that the
~land mentioned in the complaint is included in the land so mentioned
in the bond for title, and that Wm. McClure in his lifetime fully paid-
off and discharged the notes mentioned in the bond for title as the
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(291) price of thé land and was entitled to a deed in fee therefor; that
Wm. McClure died in 1866 intestate, leaving the defendant his
. widow and the children named in the answer as his heirs at law, “and
the defendant was entitled to dower in said land and now holds the same
as widow of said William MecClure,” ete.; that J. R. Love died in 1863,
leaving a last will and testament, which was duly proved and the execu-
tors therein named duly quahﬁed that the bond for title was duly regis-
tered in the register’s office of Haywood County on 15 January, 1867;
that J. R. Love in his lifetime, and his personal representatives since,
have sold portions of the land mentioned in the bond for title as set out
in the answer. _ _
She asks that the surviving executors of J. R. Love (who are named)
be made parties plaintiffs, and that the heirs at law of Wm. MeClure
- (who are named) be made parties defendants; that a decree he made
requiring the executors of J. R. Love and the plaintiffs to convey the
lands mentioned in the bond for title to the heirs at law of Wm.
McClure, and if they cannot convey the whole of the land, then for
damages for so much as they may be unable to convey, and for such
further relief as she may be entitled to.

At the special term, July, 1885, it was, by the court, referred to the
clerk of the Superior Court to ascertain and report upon certain facts
and to state an account. At the same term the following entry was
made: “Leave granted to make the executors of J. R. Love parties plain-
" tiff, and the heirs of Wm. MeOlure, deceased, parties defendant and
pleadmgs to be amended accordingly.” -

The referee made his report to the Sprmg Term, 1886, which, with
the defendants’ exceptions thereto (twenty in number), is fully and at
~ length set out in the record, but in the view taken by this Court, it is
‘only necessary to mention that the referee reported that J. R. Love
executed to Wm. MeClure, the husband of the defendant, the bond for

title, etc., as alleged in the answer; that the purchase money had
(292) not been paid, and that the 18th and 20th exceptions to the
report were as follows: :

“18. That the referee erred in ﬁndmg a8 a legal conclusion or fact
that the purchase money for the land had not been paid, or any part
thereof, as there was no testimony to. warrant such finding.

“20. And the defendant asks that a jury pass upon the issue of pay-
ment, and such other issue as may be necessary, to determine the merits
of this action.”

.Upon the hearing on the report of the referee and the exceptions
thereto, at said term of the court, the following order was made:
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“This cause coming on to be heard, and being heard on exceptions to
the report of the referee, made to this term, the exceptions filed by de-
- fendant from number 1 to number: 19, both inclusive, are overruled: by
the court, and defendant excepts to the ruling of the court. :

It appearlng to the court that the defendant has demanded a jury .
trial in exception number 20, the court holds that the defendant, by
virtue of said last named exceptlon, is entitled to have the issue of pay-
ment of» the notes mentioned in the bond for title passed upon by a
jury, and that the burden will be upon the defendant to show affirma-
tively the actual payment of the notes mentloned in said bond for tltle ;
Defendant excepts. :

“The following issues are framed to ‘be submitted to a jury at the.
next term of the court, involving only the question of payment:

“1. Have the notes mentloned in the bond for title, executed by tes-
tator of plamtlﬁ"s to defendant’s husband, William McClure, been actu-"
ally paid in full? :
~ “2. If not, what sum has been actually paid by defendant or her said -
husband, or any agent of either, on the $477 note?

“3. What sum has been paid on the $823 note? o (293)

“4, What sum has been so paid on the $150 note? : ’

“Defendant excepts.”

At the Spring Term, 1887, these issues were subm1tted to a jury, and
the response to the first was in the affirmative, which rendered an answer
‘to the others unnecessary.

The plaintiffs moved for a new trial, which was refused and there-
upon the defendant asked judgment: o
““For a decree for the plaintiffs to execute title to- the heirs at law of
William MecClure and for costs. This judgment the court refused to
grant, for that theretofore the court had adjudged that the heirs of
Wm. McClure were necessary parties, and had ordered them to be made
parties, and now after the verdiet, upon inspeeting the record, found

that they had not been made parties.”

Thereupon the defendant moved the court for judgment as follows:
““This cause coming on to be heard upon the complaint, answer, issues
submitted and found by the jury, and it appearing to the court that the
defendant is the widow of William MecClure, and that said William.
MeClure had the bond of James R. Love, ancestor and testator of plain-
tiffs, for title to the land in controversy; and it further appearing to
the court from the issues submitted and found by the jury, that the said
William McClure, in his lifetime, fully paid the purchase money to'said
James R. Love for said lands, and that the widow, Nancy L. MeClure,
the defendant, is entitled to dower on said land: On motion of counsel
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for defendant it is onmdered by the court that plaintiffs take nothing
by their writ; and the defendant have and recover of plaintiffs and
geeurity in prosecutlon the costs in this behalf to be taxed by the clerk.”
This motion the Court.refused, and declined to make any judg-
(294) ment until all the facts necessary to a full determination of the
matters in- controversy. were ‘properly ascertained. From the
refusal to grant the judgment asked for the defendant appealed.
g {
R. D. Gilmer for plaintiffs.
E. B. Stamps for defendomt

N Davis, 7., after sta’cmg the case In Kirby v. Dalton, 1 Dev. Eq., 195,
" the widow clalmed dower in land purchased but which had not been

paid for by her-husband, and the title to which had been retained by
*the vendor as security for the payment of the purchase money. It was
there held that the widow was not entitled to dower in her husband’s
equltles, and that even if she was so entitled (as she now is by statute
since enscted) her right would be subordinate to the vendor’s right to
have the purchase money paid, but in the case before us it has been
‘found as a fact by the jury that all the purchase money was paid in the
lifetime of the husband. If he were hvmg, having paid for the land,
the plaintiff could not recover the possession of him; having died, the
widow’s ‘possession was a continuation of his, so that neither could
© J.R. Love, if living, or his heirs at:law, he bemg dead, recover the pos-
session of her. The defense of the widow against the vendor, who had
~ been paid in full, would be the same as that of the husband, if suit had
been brought against him, and as no recovery could have been had
agamst him, 5o none can be had agalnst ber. The right of the widow to
dower is a legal right; and is prior to that of the heir. Oampbell v.
* Murphy, 2-Jones Eq., 357,

She ‘has the right to have any charge or incumbrance upon the.land
_removed by an application of the personal assets to that purpose. Kluntz
- v, Kluntz, 5 Jones Eq., 80; Carson v. Cooper, 63 N. C., 386. Her pos-

~ session is rightful. It is a continuation of that of the husband.

(295) It is not adverse to that of the heir.. Page v. Branch, 97 N. C,
Lo 975 Grandy v. Bailey, 13 Ired., 221; Buﬁalo v. Newsom, 1 Dev,

208} Wzllmms 0. Bennett, 4 Ired., 122 .

When the vendee has paid the purchase money for land and died, the
widow may institute an action (formerly a bill in equity) against the
heirs of the deceased husband and the vendor, or his heirs, if he be
dead, to compel a conveyance of the land and assignment of dower to
herself. Smith v. Smith, Winst. Eq. (Hinsdale Ed.), 581. If being out
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of possession, she could bring her action to compel the assignment of
dower, it must follow that being in possession, the equitable title being
out of the vendor, he (or in this case his heirs) cannot recover of her.

In Norwood v. Morrow et al., 4 Dev. & Bat., 442, it was held. that a
widow was not bound to await the action of the heirs.at law of her de-
ceased husband to regain the possession of land held adversely under a
deed from the husband which was void because of an illégal considera-
tion. She could file her petition against the person in possession under
the void deed and the heirs of her deceased husband. In that case it is
said by Ruffin, C. J., that it is “not true that the wife gets her dower
necessarily from the heir. ‘She claims paramount to the heir. .
In point of title, her estate does not rise or take effect out of the owner-
ship of the heir or other person making the assignment, but is considered
a continuation of that of the husband. . . . She does not require
the agsistance of the heir, but brings her action against any person who:

has the freehold, whether that be the heir or any other. . . . That .
" this must be so, is evident when it is recollected that at common law the .

- wife was entitled to dower (as she is now since the statute restoring -
common law right of dower) in all the land of which her husband was”
seized at the time of coverture, and that his conveyance did not defeat
the right Consequently -she was entitled when the heir had
nothing in the land, and therefore she was obhged to assert the (296)
right for herself.”

If, in this case, the widow were out of possession, apd bringing her
action against the plaintiff, they would be concluded in equity from
setting up their mere legal title agamst her rlght to dower; and if so, -
it must follow, that bemg equitably in possession, she cannot be required:.
to surrender that possessmn to persons who have no equltable right to
it, and who, if in possession, could be declared trustees as to the legal
t1t1e, and made to surrender the possession.

Nothing appears in the record except the entry made at J uly Special
* Term, 1885, to show that the heirs of William McClure were made

parties, or that any answer or other action in the cause was made, or
had by or against them. Whether the order to amend the pleadmgs as
- shown by that entry has not the legal effect of an actual amendment and
does- not make them parties, as the intimation in, Walton v. Pearson,
-85 N. C.,, 34, would seem to warrant, is not presented by the appeal
which is only taken by the widow, but however that may be, for the
purpose of her defense, the heirs of her hushand are not necessary par-
ties, and we are of the opinion that as against her, she is entitled to the
judgment, that the plaintiffs take nothing, ete., and for her costs, and
-for the refusal to grant the motion for this Judgment there is error.
~ Error.
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In addition to the facts stated on the defendant’s appeal, the follow-
ing is necessary to a proper understanding of the question presented on
this appeal:

“Upon the trial by a jury on the question of the actual payment of
the purchase money by William McClure, evidence was offered tending
to show actual payment by the defendant.. In reply the plaintiffs offered

evidence tending to show that the purchase money had not been
(297) paid, and offered to show by a witness the declarations of
McClure, a son and heir of William MecClure, and son of de-
fendant, that the purchase money had not been paid. The defendant
objected and the objection was sustained, and thereupon the'plaintiff
excepted. ‘ '

There was a verdict finding that the purchase money had been paid.

The plaintiff moved for a new trial for the alleged error in excluding
their evidence, and for that the verdict was contrary to the weight of
the evidence, and these motions were refused, and the plaintiff appealed.”

Aside from the vagueness of the declaratlons of McClure, offered to
prove a negative, upon the idea, we suppose, that being a son and heir
of William McClure, the declarations were against his interests, we are
at a loss to see how any declarations of his as to what had not been
done by William McClure or any one else can be evidence against Nancy
L. McClure. He might have him introduced and examined as a witness
and if he knew any facts tending to show that the purchase money had
not been paid, his testimony would have been competent, but his declara-
tions could not be evidence against her. It does not appear where, or
under what circumstances -the alleged declarations were made. They
were in no. way connected with the defendant, who claims “under the
law,” as was said in Pinner v. Pinner et al., Busbee, 475, in which one
of the defendants and heir of William Pinner sought to defeat the dower
of his widow, by asserting. title under a deed from her deceased father
alleged by the widow to have been made a short time before his death,
with the intent to defraud her of her dower, and therefore void, and
the declarhtion of the deceased husband, made about a month before his
death, to the effect that he had made the deed to his daughter “for the

land many years ago,” was held to be incompetent.
(298)  If the declaration of the deceased husband, in whom the seizin
was alleged by the widow to have been at the time of his death

" were not competent as against her, certainly the declarations of the heir,

not of the existence of some fact, but of the nonexistence of some alleged
faet, could not be competent. There was no error in excluding the pro-
posed declaration. »

246



N.C.] ' FEBRUARY TERM, 1888.

Troy v». R. R.

This Court cannot consider the exception to the refusal to grant a new
trial because the verdict was contrary to the rights of the widow. As has
been often held, that was a matter of discretion from which there is no
appeal.

Affirmed.

Cited: Everett v. Newton, 118 N, C., 922; Ins. Co. v. Day, 127 N. C,,
137 Howell v. Parker, 136 N. C., 374; In re Gorham, 177 N. C., 277;
Forbes v. Long, 184 N. C., 40; Chemical Co. v. Walston, 187 N. C,,
826; Freeman v. Bamsey, 189 N. C., 796.

W. C. TROY, ApMINISTRATOR oF THOS. McDONALD, v. THE CAPE FEAR
AND YADKIN VALLEY RAILROAD COMPANY.

Negligence—Proximate Cause—Evidenco—Damages—Trespasser
—License—T'rial—Railroads.

1. Walking upon the track of a railroad does not, per se, constitute such con-
tributory negligence as will bar a recovery for injuries sustained from the
negligence of the servants of the road.

2. Though the person walking upon the track 'of a railroad company be techni-
cally a trespasser, if he uses due care to avoid injury from the wrongful
act of the company, he may recover damages for injuries thus sustained.

3. Where the public for a long series of years has been in the habit of using
a portion of the track of a railroad company for a crossing, the acquies-
cence of the company will amount to a license, and impose on it the duty
of reasonable care in the operation of its trains, so as to protect persons
using the license from injury. .

4, Acts, to constitute contributory negligence, must be the proximate, and not
the remote, cause of the injury, and such acts as directly produced or
concurred in directly producing the injury.

5. The duty of keeping a reasonable lookout is imposed upon those who have
charge of railway trains; and a failure to do so, will render the company
liable for injuries, though the person injured, at the time was a trespasser,
i he did nothing else to contribute to the cause of the injury.

6. Although the person upon. whom the injuries were inflicted contributed
thereto by his negligence, if the defendant might have avoided them by
ordinary care, and -did not, damages may be recovered.

7. It is required of a railroad company to exercise more care, than otherwise
necessary, in running its trains in a populous town.
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8. The daméges to which one who has been injured by the negligence of a
railroad is confined to those that are actual.

9. Where the evidence in respect to the cause of the injury is “conflicting, it
should be left to the jury to find the fact under proper instructions from
the court.

(299) CIVIL AcTION, tried before Olm*’k, J., at May Term, 1887, of the
Superior Court of CumeErLAND County, to recover damages for
the alleged negligent killing of Thomas McDonald the intestate of the
plamtlﬁ
- Tt is alleged and admitted that on or about the night of 19 Oectober,
1883, Thomas McDonald was run over while on the defendant’s track in
the town of Fayetteville.

The plaintiff alleges that his intestate was walking on the defendant
company’s track at the time of the injury at a place where “it was and
for a long time had been the habit and custom of the people of the town
- of Fayetteville and others to pass and repass and cross the track” of de-

fendant’s road, and that while so walking on the said road, he was run
over by the carelessness and negligence of the defendant’s servants, in
" charge of a locomotive engine, and received injuries from which he soon
thereafter died.
~ The defendant denies negligence and says that the plaintiff’s intestate
was a trespasser and had no right to be on defendant’s track; that he
was a man of dissolute habits, frequently in a state of intoxication, was
in that condition on the night of the injury, and was himself guilty of
gross negligence in going on defendant’s track in that condition,
(300) and that he was lying down and in such a position that. he could
not be seen by the engineer, when the accident occurred.

The following issues were submitted :

“1. Was the death of plaintiff’s intestate caused by the negligence of
the defendant?

“2. Was the plaintiff’s intestate guilty of contrlbutory negligence ¢

“3. What damage is the plaintiff entitled to receive?”

Many witnesses, thirty in number, were examined on the trial below,
and the substance of their testlmony was sent up  with the case on
appeal.

‘As there was no exceptlon to any of the evldence by the appellant, it
is unnecessary to set it out in detail, but only substantially so mu¢h of
it as is necessary to a proper apprehensmn of the exceptions to his
Honor’s charge.

The tendency of that on behalf of the plaintiff, was to show that there
is a crossing on a trestle of the defendant’s road, upon which planks are
placed, and that over this trestle the public have been accustomed to
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pass and repass for twenty or twenty-five years, using it as a common
passage way; that on the night of 19 October, 1883, between eight and
nine o’clock, the plaintiff’s intestate was crossing over the trestle, when
the construction train of the defendant came into the town of Fayette-
ville, runnmg slowly, not faster than three or four miles an hour, with-
out glving any notice by sound of whistle or bell, and without any head-
light; that it made so little noise some of the witnesses thought that it
was only a hand car; that it sounded no alarm at the crossing, and that
no whistle was blown or bell rung from Little River to Fayetteville;
that the track was straight for a considerable distance and when the
intestate saw the train approaching, “he tried to get across the trestle
and could not, and then tried to get off and got his foot hung”; that he
“saw the d—d thing coming, and tried to get out of the way, but

could not”; that he made an outery and sound of distress, which (301)
could be heard at a considerable distance, according to one witness '
800 or 900 yards; that the train was going slowly and could have been
stopped within ten feet; that if the bell had been rung at the crossing,
the intestate would have had ample time to have gotten off.

One witness (Smith) testified that he heard the distressing ery, got a
lantern and waived it; that “if the engine had blown at the corporate
limits, he would have had time to release M¢Donald; that he started as
soon as he heard the outery”; that the engineer was incompetent, “blind
in one eye, and could not see well out of the other”; that the intestate
was an industrious man and a skilled laborer, worth $1 per day; that he
sometimes drank, but was not a drunkard; that he was sober at the time
of the accident; that he was 55 or 60 years of age and in good health.

On behalf of the defendant, the evidence tended to show that the
planks on the trestle were put there by defendant, not for public use,
but for the employees of the road, when engaged about its business; that
the defendant owned the property, and there was a notice at the gate,
“No admittance except on business” ; that McDonald was inside the gate
and was drunk on the occasion of the accident; that he was in the habit
of going on:the track intoxicated and had been warned not to do so; that
he was lying down; that if he had been standing up he could have been
geen; that he himself said that “if he had not been drinking he would not
have been caught there”; that he was drunk the evening of the accident,
50 much so that he “could hardly keep his feet” ; that Wright was a com-
petent engineer, and had always been trusted. :

Wright, the engineer, testified that the headlight was burnmg, that he
did not know whether the bell was rung or not; that “if a man had been
standing up he could have seen him 300 yards——saw no man.”

He afterwards said that the “bell rung at the crossing; heard cry (802)
about 100 feet oﬂ——my of distress.”
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“The court charged the jury that, as to the first issue, if the accident
was caused by negligence of defendant, the jury should answer yes, other-
wise no, and that the burden was on plaintiff to show negligence; that if
train was moving three or four milés an hour, defendant not being at a
crossing, it was not negligence not to ring the bell or blow the whistle,
unless such failure is shown to have contributed to the injury. It would
have been negligence if there had been no headlight, sinée by the uncon-
tradicted evidence the track was straight for half mile, but if there was
a headlight it was sufficient warning to deceased, and there could have
been no negligence in failing to ring bell or blow whistle. That if the
agent or engineer of company had notice from the outery or otherwise
that a human being was fastened on the track, it was negligence not to
stop his train, if he had time to do so after receiving such notice, that is
if he received the notice at all.

As to the second issue, the court charged the fallure of the englneer to
sound whistle or ring bell, if such were the fact, did not relieve deceased
from necessity of taking ordinary preeautions for his safety. Negli-
gence of company’s employees in that particular was no excuse for his
negligence. He was bound to look and listen before attempting to cross
the trestle in order to avoid an approaching train, and not to walk care-
lessly into a place of danger. Had he used his senses he might have
heard or seen the coming train. If he omitted to do so and walked
* thoughtlessly and carelessly on the track, he was guilty of culpable neg-

ligence and contributed to his own injury. If he did use his senses,
saw the train coming or heard it, and yet undertook to cross the trestle
instead of waiting for train to pass, and was injured; the consequences
of the mistake cannot be cast on the defendant. No railroad
- (303) company can be held for a failure of experiments of that kind.
But, notwithstanding the previous negligence of deceased (if the
jury so find), if at the time when the injury was committed it might
have been avoided by the exercise of reasonable care and prudence on the
part of defendant, the defendant is liable, and the jury would find second
issue in favor of plaintiff. (Dawvis v. Mann, as cited in Gunter v. Wilkes,
85 N. C,, 812.)

Plaintiff requested court to charge: _

1. If the railroad company had by long consent allowed the public to
pass and repass the trestle work, then he was not a trespasser. This
was given. :

2. That if the engineer in charge was incompetent, or if, from the
circumstances of the case, the servant of the defendant (the engineer)
exhibited a careless or reckless disregard of life or limb, the defendants
are liable in damages. This was given.
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8. That in coming into a populous town (as is admitted in the plead-
ings) more care is necessary than otherwise, especially is this so when
an engine is coming out of time or at an unusual hour. This was given.

4. That if the deceased was guilty of contributory negligence, and the
jury believe that if ordinary care had been used or the accident might
- have been avoided, then, though they believe the deceased contributed to

the accident, the raﬂroad is liable. The court gave, instead of this, the
.words of Da,ms v. Mapnn as quoted in- Ghinter v. Wilkes on top of page -
312 of N. C. R.

5. That what the damages are is to be fixed by the ) Jury, under all the
circumstances of the case, the same being left largely to the common sense
and discretion. This was given, the court explaining, however, it must
be restricted to actual damages, 4. e., the money loss, calculatlng the
annual net earmngs and expectancy of life, ete.

. 6. If the engineer was without headlight and did not rlng the (304)

bell or blow the whistle coming into town, this of itself is evi-

dence of negligence on the part of the railroad company, especially
where human life is the forfeit of his failure t0 use the above ordinary
care. This was given, the court adding that it would be a circumstance
(if true) to be weighed in connection with all the evidence in the case.

The defendant asked the court to charge as follows:

¢1, If the jury believe that Thomas McDonald was run over by the
engine of defendant at a place not a public crossing, but on private prop-
erty of defendant, company would not be responsuble unless engineer
knew of deceased’s dangerous position on the track, ‘or with reasonable
care and dlllgence mlght have known it” This the court gave adding
the words in quotatlon marks.

“4. If the deceased, in attempting to get off the track, caught his foot
and was unable to get off, and was lying in such a position that he could
not be seen by engmeer, hls accident was the result of his own reckless-
ness, and the company is not responsible, ‘unless there was such outery

. that the engineer, with reasonable care, could have prevented the acei-
dent.” This the court gave adding the words in quotation marks.

“5, If the jury believe the statement made by deceased to plaintiff’s

" witness, to wit: ‘I saw the damned thing commg and tried to get out of
the way, but couldn’t,” and ‘I saw the engine coming, thought I had time
to cross trestle, found I had not, tried to get off and got my foot hung,’
his conduct, as thus stated, was contributory negligence. ‘This subject,
however, to the condition that the defendant, with reasonable care and
prudence, could have avoided consequence of deceased’s negligence.
Given aftar addlng words in quotation marks. -

“g. If the jury believe the evidence introduced by plaintiff, and the
uncontradicted evidence offered by defendant, they will find that de-
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ceased was guilty of contributory negligence. This was not given, except
as far as embraced in other charges given.”
(305) - To the first issue the jury answered “Yes,” to the second “No,”
and to the third “$2,000.”
Judgment and appeal by defendant.

Thos. H. Sutton for plaintiff.
Geo. M. Rose for defendant.

DAVIS, J., after statmg the case: The charge of the court was given
with care, and we think stated the law fully and fairly as applicable to
every view presented by the evidence. We have given it, as sent up with
the case on appeal, but only two exeeptions——one to. the first instruction
asked for by the plaintiff, which was given, and the other to the sixth
instruction asked for by the defendant, which was refused—were in-
sisted upon in this Court, and «s the other exceptions were not pressed,
we dispose of them by saying that they were of no avail.

1. The defendant says that the plaintiff’s intestate was a “trespasser,”
and being wrongfully on the defendant’s road, the injury was the result
of his own wrong: For this posmon many authontles are cited, and
especially Bacon et al. v. Balt. and Pot. E. R. Co., 15 Am. and Eng
R. R. Cases, 409, and. the note in which many cases are cited to the
effect that persons walking on the track of a railroad are trespassers,
and generally considered to be guilty of such contributory negligence as
to bar a recovery of damages for injuries sustained while so trespassing.
We think that upon a careful examination of the cases cited by counsel
for the appellant, it will be found that in most of them the injury was
the result of contributory negligence of the party injured proximately
causing it, and not resulting directly from the negligence of the defend-

ant, and where they have gone beyond this, they are not in accord
(306) with the rulings of this Court, nor in harmony with the current
- of authority. ‘

In Byrne v. N. Y. Cen. and Hud.s'(m R. R. Co., 104 N. Y., 362 (58
Am. Reps., 512), it was said, “that when the pubhe, for a series of years, -
had been in the habit of erossing the railroad, the acquiescence of the
defendant in the public use amounted to a license or permission to cross
at the point, and imposed the duty upon it, as to all persons so crossing,
to exercise reasonable care in the movement of its trains, so as to protect
them from injury,” and this pos1t10n is supported by abundant au-
" thority. .

But even if he were a trespasser, we do not assent to the idea that the
company is thereby released from reasonable care. '
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In Vicksburg tmd Meridian R. R 00 . McGowan 62 Miss:, 682,
Campbell, C. J., says: “One may be techmcally a trespasser, and if he‘
uses due care to avoid injury from the wrongful act of another, he may
recover; and he may not be a trespasser, and yet. gullty of such eontnbu— =
tory negllgence as to preclude him from recovering.” ‘ ’

He says: “The criterion is whether he observes due care, “under the
circumstances of his situation, whatevel 1t may be, to avo1d harm from
the act complained of.”" ;

To constitute such contributory neghgence as will defeat a recovery,
1t must be the proximate and not the remote cause of the injury.” In

Bal: & Ohio R. R. Co. v. Trainer ot ol., 33 Maryland; 542,.1t is said: "

_“By ‘proximate. cause,’ is intended an act which directly produced, or
concurred directly in producing the injury. By ‘remote cause,’ is in-
tended that which may have happened, and yet no injury have occurred,
notwithstanding that no injury could have occurred, if it had not hap-
pened. No man would ever have been killed on a railway if he had
never gone on or near the track.. But if a man does imprudently and
incautiously go on a railroad track; and is killed -or injured by a train
of cars, the’ company is responsible unless it has used reasonable '

- care and caution to avert it, pr0v1ded the circumstances were not (307)
suck, ‘when the party Went on the track, as to threaten direct

: 1n3ury and- prov1ded that being on the traek he d1d nothing, positive or *

. to contribute to the immediate injury.” ‘

In'H:& T, C. B R. Co. v. Symkins, 54 Tex., 615, it is said, “that a
reasonable lookout varying according to the danger and surroundmg"
clrcumstances, is a duty always devolving on those in charge of a rail-
way train in motion, and railway companies.are bound: to exercise due
care to avoid injufy to others, and a failure to do so will render them .
liable for injuries, resulting even to a trespasser, who has not been gullty
of contributory negligence.”

In Parker v. R. R., 86 N. C., 221, rélied on by defendant the’ deceased
could, by using ordmary care, have avoided the injury, and the defend-

- ant could not stop the engine in time to prevent it. ‘

We conclude that there was no error in g1v1ng the 1nstruct10n eom-
plained of. o

2. The second exception relied on here, was to the refusal to glve the
sixth instruetion asked for by the defendant.  This 1nstruct10n ‘was not
given except as far as emjraced in other charges given.” '

There was evidence tending to show that the negllgence of ‘the defend-

ant was the direct and proximate cause of the injury; and there was = -

evidence tending to show that the deceased, being on the track, under the -
circumstances detailed in evidence (whic¢h was not per se such contribu-
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o tory negligence as relieved the defendant from liability for failure to use
“ordinary care); could not avoid the i 1n3ury
These questions were left fairly to the jury, and we can see no error
in-the 1nstruct10ns of the court excepted to, or in refusmg those asked
“or denied. ‘ ‘ : S
There 1§ no error. o .

. C’u‘ed Randallv R. R 104:N C 416 McAoZoo v. B. R., 105 'N. O

151; Bullock'v. B. R., zbzd 188; Decmsv R.‘R., 107 N. C., 690, 694;
Tayloir" v. R. B.; 109 N C., 2865 Hinkle v. R. R., ibid., 473 O'Zark v.
. .R. R., ibid,, 451; Emry v. R. R., 1bid., 5965 Smith v. B. B., 114: N.C,
.. 738 Styles v. B. R., 118 N. C,, 1092; Edwards ». R. B., 132 N. C,, 101;
" Credle v. R. B., 151 N. C,, 52; Monroe v..E. R., ibid., 877; Norris v.
R. R., 152' N, C 5113 Exum'v‘ R.R., 154 'N. O, 419; Homerv £. R,
‘17ON C., 653; Brownv\ R.R., 172N C., 606.

(308)°

MARY E. BUCHANAN v, ANDREW H BUCHANAN ET A

W@ll—Surmvforskzpt—Executo*r‘y Devwes—Ootmgent E’sta
Remainder.

B. devised to his son R. all his estate not otherwise disposed of in his will,
and provided that “should R. die without bodily heir, it is my will and.
-desire that my son A. should have it all.” R. survived the testator and
_his brother A, and died without issue: Held,

1. That R. took an estate in fee terminable at his decease without 1ssue, and
in such an event the: estate vested in the heirs of A.

2 The “dylng without issue,” upon which a contingent remainder vests, will
- be construed as referring to the death of the devisee of the first estate
-, and not to that of the testator, unless the devise be to tenants in common .
with a clause of survivorship, or it is apparent from the whole will that
the testator mtended to make the estate dependent on the event of his own
death.

Hq,lliard v. Keamey, Bus. Eq., 221, commented upon’ and dlstmguished

THIs was a civil action, which was tried hefore Gilmer, J., at Fall
Term, 1886, of Ansox Superior Court.

The action involves the construction of the seventh clause of the will
- of Henry Buchanan, under Whom both parties to the action clalm, and
which is as follows:
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“I, Henry Buchanan,_of the county of Anson and State of North
Carolina, being of sound mind and memory, but considering the uncer-

tainty of life, and my earthly existence, do make and declare this my =

last will and testament, in manner and form following, that is. to say: .
First. That my executor hereinafter named shall provide for my
body a decent burial, suitable to the wishes of my children and friends,
and pay the expenses of the same, together with my just debts that may
be owing at my death, out of the moneys that may be on hand or that
may first come into lllS hands as a part or parcel of estate. And should
'no moneys be on hand at my death, it is my will and desire that ,
my executors sell crops or any part of my perishable property to (309)
- raise money for the purpose of paymg debts accordmg to this
clause. :
“lst Ttem. I give and dev1se to my son Francis five negroes viz.:
Boston, Rose, Tamer, Lem, Ann,

“ond Item. I glve and devise to my son Andrew, in cash, fifty dollars.

“3rd Item. I g1ve and dev1se to my son Horacw one hundred dollars
in cash.

“4th Ttem. I give and dev1se to J ane Riley two negroes, viz.: Ji Jinny
and Lucy, one cow and calf, one bed.*

“5th Item. I give and dev1se to Alexander Riley one tract of land on
which I now live, known as the Dickson tract of land, for him and his.
mother and the rest of the children to live on until the youngest become
of age; also a negro boy named Alfred, one named Charles, one named
Ned, one named Franky, and a mule named Jersey, one cow and calf,
and one bed, and one girl Beck.

“6th Item I give and devise to Mary Ellen Rﬂey one negro girl .
Easter, one negro girl Margaret..

“7th Item. I give and bequeath to my son Richmond all the remain-
ing part of my property, or all my property not otherwise disposed of,
and should Richmond die without a bodily heir, it is my will and desn‘e, ‘
that my son Andrew should have it all. -

“It is my will and desire, that should it become necessary to sell any.
part of my estate to meet the payment of moneys herein above by me.
given away, then and in that case my executor shall sell first perishable
property and any part of my personal property to raise the same on a
credit of twelve months. And should any residue remain after the pay-
‘ment and delivery of all the general and specific legacies herein set out-
and named, to be given or returned to my son Richmond.

“It is also my will and desire that my executor be paid for (310)
his. trouble such compensation or commissions as the - County
Court of Anson may deem just and right.
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-“And lastly, I do hereby constitute and appoint my trusty friend,” ete.
The will, with attesting witnesses, bears date in August, 1843, and
was admitted to probate in the County Court of Anson, at its January
. session in 1845. The devisee, the testator’s son Richmond, made his
. " will in-July, 1869, which was proved in the proper court in June, 1876,
“and therein he gives to the plaintiff “all his (my) estate, both real and
personal,” “absolutely and in fee simple.”

The defendants are the children and helrs at law of the devisee,
Andrew, named in the same clause, whe died intestate in 1847, some
twenty-two years previous to the death of his brother Richmond, in
1869.

Upon the trial and after hearing: the ev1dence, the presiding judge
bemg of opinion that the title depended upon the interpretation of the
will of said Buchanan, and the effect of the words of limitation, reserved
the point and submitted to the jury an inquiry into the amount of dam-
'ages, and they being found, ruled in favor of the plaintiff as to the title;
and gave judgment accordingly, from which the defendants appealed.

J. A. Lockhart for plaintiff.
E. C. Smith for defendants. e

Surra, C. J., after stating the case: The ruling brought up for review
proceeds upon a construction of the clause of the will in controversy,
which requires the death of the deviseer Richmond to take place in the
lifetime of the testator, as the contingency on which the limitation over
to Andrew was to take effect; and defeating it if the testator was the

survivor.
(311) The devise is of an estate in fee to Richmond, terminable at
his deceage without issue; and in such event passing over and
vesting in Andrew.. No time is ﬁxed for the executory devise over to
take effect, except that it must be at the death of his brother, when-

- ever this shall occur under the specified condition of his being “w1thout

a bodily heir,” or childless, and to this the act of 1827 adds, “living at

" the time of his death.” The Code, sec. 1327. -

o Without the aid of the statute, the concurrent rulings of the courts.
-are that such a limitation, being upon an indefinite failure of issue, that
is, whenever such issue ceases to exist, is void for remoteness, to prevent
which the enactment, alike applicable to wills and deeds, was made when
no contrary effect is manifest. Thereby the limitation over is made
effectual or fails at the death of the first taker, and the result is then
determined.

“The series of cases in the English law,” in the language of Chancellor

‘Keéent, “have been uniform from the time of the Year Books down to the
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present day in recognition of the rule of law that a devise in fee with a

- remainder over if the devisee dies with issue, or heirs of the body, is a
fee cut down to an estate tail and the limitation over is void by way of
executory devise, as being too remote, and being founded on an indefinite
failure of issue.” 4 Kent Com., 276, citing numerous cases; see, also,
3 Greenl. Cruise Real Prop., 461 2 Wash Real Prop., 355, to the same
effect.

The rulings in this State have been explicit and to the same effect, as
will be seen by referring to the following cases: Sutton v. Wood, Conf
Rep., 202 and 312; Bryan v. DeBerry, 2 Hay., 856, 546; Jones v.
Speight, 1 Car. L, Repos., 544, 157; Sanders v. Hyatt, 1 Hawks, 247;
Beasley v. Whitehurst, 2 Hawks, 487; RBoss v. Farris, 4 Dev., 376,
Brown v. Brown, 3 Ired. 134; Hollowell . Ko«megay, f Ired 261,
Gibson v. Gibson, 4 Jones, 425,

In Brown v. Brown, supra, it is declared that a devise before (812)
the act of 1827, in the words “if my son should die without lawful

. issue,” unexplained, imparted in a legal sense, the failure of issue at any
indefinite time, whenever it might happen, and a remainder limited upon
such contingency was void.”

The remoteness of the limitation, not allowed by the common law, is
obviated by the annexing of the statutory words which confine the con-
tingency to the state of things existing at the death of the previous
owner.

Now, it is apparent that if the testator intended in the use of such
general terms to provide for the happening of the contingency on which
the limitation depends during his own life, there would be no antecedent
estate to support a remainder, or to admit of a transfer of a preceding
estate by way of executory devise, since, in consequence of the lapse, the
devise would be of an immediate and present estate; and, as the effect
of the superadded legislative words is to fix the vesting at the death of
the preceding tenant, so as to obviate the objection of remoteness, so it
would seem that they must also determine the time when the 11m1tat10n
over, in cases like the present, must take effect.

There are, however, numerous cases in which it has been held that
where no specific period is pointed out for the limitation over to vest,
other than the death of the first tenant, the testator must be understood
to have used the words to prevent a lapse, and to provide against such
a result.

The principle is thus enunciated in Theobald’s Law of Wills, 483:
“If there is an immediate gift to A., and a gift over in case of his death,
or any similar expression, implying death to be a contingent event, the
gift over will take effect only in the event of A.’s death before that of the
testator,” and numerous cases are cited in support of the proposition.
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Here the death, an event certain in itself, is deemed to be contingent in

respect to its occurring before or after the testator’s own death,

(313) and the event resolves the contingency and determines the ulte-

rior devise. Rogers v. Rogers, T W. R., 541, cited at page 541.

" The same author proceeds to say, page 486, “If there is an immediate
gift to A., and if he dies without issue over, the gift over takes effect
upon the death of A., without issue, at any time, whether before or
after the testator,” referring to many cases in support of the proposition.
The contingency contemplated by the testator, in thus expressing him-
self, is not connected with or involved in the death, but is referable to
the devisee’s having or not having issue then living, and the death, when
it occurs, alone ascertains the efficacy of the ulterior devise.

The distinetion in the mind of the author seems to be that when the
testator speaks of the death as an uncertain event, he is understood as
referring to an uncertainty in-the time of its occurrence, whether before
or after his own decease, but when the uncertainty is apparent in the
form of the expression used, and is referable to the presence or absence
of issue at the time of the death, the contingency is determined solely
by the event of the death, whenever it may happen.

“Possibly,” he continues, in further elucidation of the rule, “when
there is a gift over, if any members of a class die without issue te the
survivors, the gift over must take effect, if at all, before the time when
the survivors are to be ascertained.” .

To this class belong the cases in our own reports. Biddle v. Hoyt,
1 Ired. Eq., 159; Webb v. Weeks, 3 Jo., 279; Vass v. Freeman, 3 Jo.
Eq., 3215 Hilliard v. Kearney, Bus. Eq., 2213 Murchison v. Whitted,
87 N. C., 455, while to the former class belong Dawis v. Parker, 69
N. C, 271; Burton v. Conigland, 82 N. C., 99; Price v. Johnson, 90
N. C, 572. B

The first of the three last mentioned is summarily disposed of as com-
ing within the principle decided in Hilliard v. Kearney, without advert-

ing to the differences between them. It is, moreover, opposed to

(814) the ruling in Jones v. Spaight, 1 Car. Law Rep., supro, where

the words following a devise of land to the testator’s nephew,
- George M. Leach, and the male heirs of his body, were: “If the said

George M. Leach dies without leaving lawful issue, as aforesaid, in such
case I give the said lands to the eldest son of my niece, Mary Spaight
and Colonel Spaight, deceased.”

Tt was decided that “the devisor intended on the death of G. M. Leach
without leaving igsue, then living, that William Spaight should have the
land.” Henderson, J., who delivers the -opinion, adding: “In other
words, to give this clause the same construction as if applied to personal
estate, for certainly the reason for giving it a different construction
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when applied to real, from that which it receives when applied to per-
sonal estate, fails in this country.” This will was made, as well as the
decision upon it, before the act of 1827.

The other two cases, while recognizing the principle of interpretation
developed in Hilliard v. Kearney, do not fix upon the death of the person
who takes the prior estate as the time when, if ever, the ulterior estate
is to vest, but the one leaving the point undetermined, and not necessary
in determining the appeal; and the other ascertaining the time of vesting

to be at an intermediate period.

- It is difficult to reconcile the various adjudications upon the subject,
.and to lay down, in definite terms, a rule of construction which will have
the effect of rendering them consistent with each other. But in an able
and exhaustive discussion in Cox v. Hogg, 2 Dev. Eq., 121, Hdll, J., in
a separate opinion, from which the same extract is taken in the dissent-
ing opinion in the case of Galloway w. Carter, at this term, thus an-
nounces the conclusion reached: “However, the doctrine seems so well
established that words of survivorship added to a tenancy in common
are so construed as to prevent a lapse and become inoperative at the
death of the testator, that questions of that deseription may be cons1dered
as put to rest.”

So remarks Buaftle, J., delivering the opinion of the Court in (310)
Vass v. Freeman, 3 Jones Eq., 221: “When slaves or other per-
sonal chattels are bequeathed to two or more persons immediately as
tenants in commore, with a limitation over to the survivors or survivor
if, or in case that one or more of them die, it is settled that unless a
contrary intent appears from other parts of the will, those who survive
the testator will take absolutely,” and in support he quotes from Jarman
v. Wills, as follows: “If there be any time subsequent to the death of
the testator to which the period of survivorship ean be referrred, as for
Instance, the death of a tenant for life, or the time when the property is
to be divided, that will be adopted 1nstead of the death of the testator,
4 unless a spec1al intent to the contrary can be found in the will.”

And again, “Yet when there is another point of time to which such
dying may be referred, as is obviously the case when the bequest is to
take effect in possession at a period subsequent to the testator’s decease,
the words in question are considered as extending to the event of the
legatee dying in the interval between the testator’s death and the period
of vesting in possession.”

In Cambridge v. Rent, 8 Ves., 12, cited in the opinion in Hilliard v.
Kearney, the testator bequeathed a sum of money to his sister Martha,
which was, “in case of her death, to devolve upon her sister Cornelia,
and in the same clauge a like sum to Cornelia, which was limited over in
‘the same words to the first named legatee. Sir William Grant, Master
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of the Rolls, thus expresses himself in reference to the construetion of
the will: “The words in which the bequest over is expressed have not in
themselves, nor have they by construction received a precise and definite
, meaning in which they must be uniformly understood.
(316)  “The expression itself is incorrect, as it applies. words of con-
tingeney to an event which is certain. . . . The testator may
have had some contingency in his mind; as that the legatee was dead
‘at the time he was making the will, or might be dead before his own
death, or before the legacy should be payable, and then the inaccuracy
consists in not specifying the period to which the death was to be re-
ferred. He might have meant to speak generally of the death, when-
ever it might happen, and then the contingent or conditional words must
be rejected. . . . And accordingly in every instance in which these
words have been used, the courts have endeavored to collect from the
nature and circumstances of the bequest, or the context of the will, in
which of these two senses it is most likely this doubtful and ambigUous
expression was employed.”

In Ommaney v. Beran, 18 Ves., 291, a gift of the residue of both real
and personal estate to trustees for the use and benefit of Mrs. Ann Pop-
plewell, and in case of her death to be equally divided between the chil-
dren of William Whitehall, was held to have become abgolute in her,
she having survived the testator. There is here, as in the preceding
case, a contingency annexed to an event certain to take place, but un-
certain as to the time when it shall oceur.

In Clark v. Gould, 7 Simons, 197, a bequest of personal estate to the
wife for life, and after her death to a trustee, in trust to apply the
profits for the support of six nephews and nieces, superadding that “in
case of the death of any of them, for the support of the survivors,” was
declared to have reference to a death occurring during the life of the
wife, and at her death to become absolute.

There is reason for referring to' the testator’s death as the period at
or before which a gift over to the survivors of a class, who take after
a preceding estate, shall take effect since such as then come within the-
descriptive words, only become entitled, and the share of any dying

within the interval, even if leaving issue would, but for our
(317) statute which prevents a lapse, be cut off. The Code, sec. 2144.

Hence, if there were such issue, survivorship would not obtain in
their behalf, for the contmgency of a dying without issue does not oceur
on which the limitation over is dependent. .

Under the act a lapse in case of the death of the issue of a chﬂd who
dies before the testator, leaving issue who survives the testator, cannot
take place, for the latter is put in place of the devisee or legatee, and
succeeds to the devise or bequest, so that it becomes unnecessary to insert
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in such a clause the usual provision found in it, that if the party dying
leaves issue, such issue shall take the estate and share of the deceased.

Unless, then, the gift be to two tenants in common, with a clause of
survivorship, which, for the forcible reasons given in Hilliard v. Kear-
ney, confines the limitation over to a death occurring in the testator’s
lifetime; or there is an intent apparent in the will or inferable from its
other provisions, to restrict the contingent event to the testator’s 1ife, we
see no sufficient reasons for qualifying the words “dying without issue,”
by adding what he does not say, that the ° dymg” must be before he dies
himself. As suggested by the late Chief Justice, in Hilliard v. Kearney,
he may provide for the event of the death of a devisee or legatee in his
lifetime, by making a new will or a codicil to the other, and if he fails
to do so, the statute comes in and makes such provision, when the devisee
is his child and leaves issue living at the testator’s death who succeeds to
the parent’s place in the will. In such case, no lapse is possible, and the
reason for a construction adopted to prevent its consequences fails,

The true principle which runs through all the cases, is to ascertain
the intent of the testator, gathered from the will itself and all its pro-
visions, and to give the instrument an interpretation which will effectu-
ate that intent.

The testator, in the will before us, limits the property to one (318)
son upon the death of the other without issue, and with no other

qualifying restrictions. How then, by construction, can such a restrie-—

tion as requires the death to occur before the death of the testator be
introduced into the clause and it be made to speak what the testator has
not said? Does not the testator intend that Andrew shall have all if
Richmond dies, and whenever he dies with no child to succeed him?
Why should his estate become absolute if he dies just before, and be de-
feasible if he dies just after the testator’s death, and in each case
childless? .

Annex the explanatory words of the statute (and the will construed
in Hilliard v. Kearney was made in 1775, long before the enactment),
so that it will read: Should Richmond die without a bodily heir, “not
having such heir living at the time of his death”; can there be any
serious doubt as to the meaning of the clause, and especially when the
act declares that the ulterior limitation shall then take effect? If it
ties up the contingency to the death, as an independent fact, so as to
avoid too remote a limitation under former rulings, why should it not
equally exclude an interpretation which refers to an earlier penod for
the vesting?

Without disturbing the ruling in Hilliard v. Kearney, the cogent
reasons for which are presented in the able opinion as applicable to a
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tenancy in common, -we are of opinion that the limitation over ig valid,
and the judgment below must be reversed for error, and a new trial be
granted.

Cited: Williams v. Lewis, 100 N. C., 145 ; T'rexler v. Holler, 107 N. C,,
622; Kornegay v. Morris, 122 N. C., 202; 8. ¢., 124 N. C., 425; Sain ».
Baker, 128 N. C., 258; Sullivan v. Jones, 129 N. C., 445; Whatfield v.
Garris, 134 N. C., 29; Harrell v. Hagan, 147 N. C., 113; Dawson
v. Ennett, 151 N. C,, 545; Pervrelt v. Bird, 1562 N. C., 222; Smith v.-
Lumber Co., 155 N. C., 391; Vinson v. Wise, 159 N. C., 656; Rees v.
Williams, 164 N. C., 131; 8. ¢., 165 N. C., 207; Burden v. Lipsitz, 166
N. G, 526; Hobgood v. Hobgood, 169 N. C., 490; Springs v. Hopkins,
171 N. C,, 491; Bowden v. Lynch, 173 N. C., 207; Kirkman v. Smith,
175 N. C., 582; Patterson v. McCormick, 177 N. C., 455; Willis v.
Trust Co., 183 N. C.,, 271; Zzegler v. Love, 185 N. C.; 42; Pratt v.
Mills, 186 N. C., 398; Dupree v. Daughtridge, 188 N. C., 195; Alexander
v. Fleming, 190 N. C,, 817.

(319)
BENJAMIN F. BRADDY anxnp WiFe v. R. T. HODGES.

Arrest—Resistance to Officer—Force in Defense of Property—
Trespass—False Imprisonment.

1. The rule that one may rightfully use such force as may be necessary for the
protection of his person or property is subjegt to the modification that he
shall not, except in extreme cases, do great bodily harm or endanger
human life. .

2. This general rule is much more restricted when the force is attempted to be
employed in the protection of property which is sought to be seized by an
officer armed with legal process.

3. Where an officer having in his hand a requisition duly issued commanding
him to seize certain property was violently assaulted with a deadly
weapon by a person not a party to the action who was in possession and
claimed the property in controversy, took the property described in the
requisition, arrested the assailant, carried her forthwith to the jail and
confined her therein until he could procure a warrant for her arrest,
using no more force than was necessary therefor: Held, that he had not
ex::eeded his authority.

THis is a civil action, which was tried before Avery, J., at February
Term, 1887, of Beavrorr Superior Court.
* 262
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There was a verdict for the defendant, and from the judgment ren-
dered thereon the plaintiffs appealed.

The plaintiffs, Benjamin F. Braddy and wife Wealthy, bring their
action against the defendant Robert F. Hodges, sherifi of Beaufort

-County, to recover compensation in damages for an alleged unlawful
arrest and imprisonment of the feme plaintiff by one M. J. Fowler, his
deputy, in which the defendant after the arrest personally participated.
The defendant denies the cause of action set out in the complaint and
avers that the arrest and temporary detention were in the exercise-of
lawful authority.

Upon issues elminated from the pleadings and submitted to the jury,
they find in substance that both the arrest by the deputy and the
imprisonment in the county jail were lawful, and that the deputy (320)
did not purposely or maliciously use more force than was neces- :

sary in making the arrest or detaining the said Wealthy in custody.
~Judgment being rendered upon the verdict the plalntlffs appealed.

Upon the trial it appeared that one Mary Singleton, in a civil action
instituted against John H. Archbell on 5 April, 1886, and supported by
her affidavit in the required form, sued out a requisition directed to the

“sheriff and commanding him to take from said Archbell a certain hog
and deliver it to the plaintiff, Mary Singleton, and in the execution of
this order, placed in the hands of the deputy, the arrest was made.

It is only necessary to state such of the testimony as relates to the
arrest and detention, and that of the feme plaintiff was to this effect:

“Fowler came to the door, pulled out some papers, pushed them at
Archbell and asked where was that hog.” Witness told him it was not
Archbell’s but hers; he then went to the pen and witness followed with
the pistol; he ordered a darkey to take the hog; he pushed witness and
witness pushed him ; he ordertd Gordon to take hold of witness who held
up the pistol in her left hand to shoot the hog, then being lifted up; he
ordered Gordon to take hold of witness, but did not get the pistol away
until Fowler helped him; Fowler took witness by one hand and pulled
witness with the other to the gate; he took witness to jail; Hodges came
and witness was carried to jail and he kept her locked up in a room up
stairs for about an hour, when she was removed to the courthouse; her
arm was bruised and she rendered nervous, from which she has not
yet recovered.

The deputy Fowler testified, that having the warrant he called at
the house and told Archbell he had come after the hog, who answered
“you can’t get him.” Thereupon Mrs. Braddy came out and
swore that witness should not have him. She was very angry. (321)
Witness went to pen, and she drew a pistol and presented it at
witness cocked, loaded and capped. She presented it at him, but did not
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advance. Witness grabbed her and wrenched the pistol out of her hand,
and told her she would have to go before Justice Wilkinson. She pulled
back and cursed violently. Then he brought her to jail and delivered
her to the sheriff, who locked her up in the debtor’s room for about a
half hour. He acted in good faith, employing no more force than was
necessary in overcoming her resistance, in doing which and in wresting
the weapon from her hand, which had to be quickly done, he may have
sprained her wrist. That morning Archbell had claimed the hog, and
was advised by witness to give him up.

W. B. Rodman, Jr., for plaintiff.
Geo. H. Brown, Jr., and J. H. Small for defendant.

Surrm, C. J., after stating the case: We cite from the evidence given
by the parties as to what occurred and omit that of others, which is
mainly corroborative, so that it may be seen how, upon its different
aspects, the jury were instructed, and the pertinency and correctness of
the law given in the charge. '

After the seizure of the hog under the warrant, the exhibits accom-
panying the proceeding show an affidavit made by Archbell disclaiming
property in the hog, and another made by the feme plaintiff asserting
her right thereto, upon the submission of which, at her instance, she was
substituted and made defendant in place of said Archbell, and the action
thereafter proceeded against her. This is adverted to for the purpose of
showing a method of redress open to her, if wrong, without a resort to a

violent resistance to the officer, carried so far as to put his life in
(322) apparent peril. We do not find it necessary to inquire whether,

in a precept directing the seizure of a specific article of property,
the title to which is in dispute, and which is taken into custody under
judicial mandate for its preservation pending litigation, and for sur-
render to the party who shall thereafter be shown to have the title, can
be lawfully resisted by one upon his assertion of ownership, and who
may turn out to be the owner, since, if this right did exist, it has limits
which have been greatly exceeded by the feme plaintiff’s conduct, and
she has made herself an aggressor.

Assuming that the hog belonged to the feme plaintiff, and that she,
and not Archbell, were in legal possession at the time, it was under a
claim of property, asserted under the law by the said Mary Singleton,
and the deputy was doing what the writ commanded him to do in making
the seizure, when the feme plaintiff encountered him at the pen, and, as
the deputy testifies, in great anger swore that he should not get the hog,
and at the same time presented a pistol, cocked, loaded and capped, at
him, thus endangering his life; and then it was that her person was
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seized, she resisting, and carried to jail, and a warrant of arrest ob-
tained. The officer could not do less, under the circumstances, nor can
he be held civilly liable for doing thus?

It is not an attempt to take the property from her person, but in her
presence and in obedience to the process in his hands, and there are rea-
sonable limits within which force may be exercised in defense of prop-
erty, even when one with no authority attempts to get possession, and
they must be narrower in case of an officer armed with legal process, and
certainly life cannot be taken or put in great peril in resisting the
seizure.

The law is very clearly stated by Gaston, J., in these words: “When it
is said that a man may rightfully use as much force as is necessary for
the protection of his person or property, it should be recollected
that this rule is subject to this most important modifieation, that (823)
'he shall not, except in extreme cases, endanger human life or do
great bodily harm,”

And again: “So it is clear that if one man deliberately kills another
to prevent a mere trespass on his property—whether that trespass could
or could not be otherwise prevented—he is guilty of murder.” 8. .
Morgan, 3 Ired., 186-193.

Our statute regulates proceedings to be had upon an arrest of one
engaged in committing a breach of the peace, and this seems. to have
been strictly preserved, and without unreasonable delay. The Code, sec.
1130.

It must be declared that there is no error, and the Judgment is

Affirmed.

Cited: 8. v. Dula, 100 N, C., 428; S. v. McMahon, 103 N. C,, 882;
8. v. Black, 109 N. C., 859. '

GEORGE M. ROSE, Receiveg, v. W. B. BAKER ET AIL.
Appeal—DMotion to Dismiss—Proceedings Supplemental to Execution.

1. A motion to dismigs an appeal because the appellant has not complied with
the requirements of the statute and the Rules of Court in respect to the
manner of perfecting an appeal, must be made at or before entering upon
the hearing of the cause,

2. If the judgment from which the appeal is taken be In favor of a codefendant
of the appellant, the latter should serve the required notices and case upon
such codefendant, as he thereby becomes the adverse party. :
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3. The legal effect of granting a restraining order, or the appointment of a
receiver in proceedings supplemental to execution, is to vest the receiver
with the property and effects of the judgment debtor from the time ot the
filing of the orders, and disables the debtors from transferring the title
thereto.

(324) Tuis is a civil action which was tried before Boykin, J., at
May Term, 1886, of ComsErRLAND Superior Court.

In the course of proceedings supplementary to execution, the court
appointed a receiver and made an order forbidding the defendants’
judgment debtors, respectively, to make any transfer or other disposition’
of their property not exempt from execution, as homestead or personal
property exemption, and all interference therewith as allowed by the
‘statute (The Code, sec. 494). Nevertheless, pending this action of the
receiver to subject certain assets of the defendants to the satisfaction of
the judgment, the feme defendant, who was a “freeholder,” and her
husband, who is also a defendant, undertook and purported, in disre-
gard of this order, to surrender to the defendant Buie certain notes due
from him to the feme defendant and to discharge a mortgage ‘of land
securing these notes.

The court gave judgment in favor of the plaintiff, directing a sale of
the mortgaged property to satisfy and discharge the notes so secured by
it, and directed that, of the proceeds of the sale, the receiver should pay
to the feme defendant four hundred and forty-five dollars as part and
balance of her personal property exemption,

The defendant Buie excepted to and appealed from so much of the
judgment as directed such payment to be made to the feme defendant,
claiming that this part of the fund should be directed to be paid to him,
inasmuch as the feme defendant had transferred and surrendered the
notes to him and discharged the mortgage of the land, as above indi-
. cated.

N. W. Bay for plaintiff.
R. P. Buxton and D. Rose for defendants.

MerriMon, J., after stating the case: The exception cannot be sus-
tained. The defendants undertook, in disregard of the express order of
the court, forbidding them to make any transfer of the property

- (325) or in any way to interfere with it, to discharge the debts and
mortgage mentioned, while the plamtlﬂ’ was seeking to subject

the notes to the payment of the judgment of the plaintiff in the proceed-
ings supplementary to the execution. The defendants could not thus
discharge the notes and mortgage—their action in this respect was
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wholly ineffectual, because the statute (The Code, secs. 494, 495),
coupled with the order of the court, had the effect to prevent them from
transferring the title to the land and discharging the notes or changing
the condition of the same.

It was competent for the court to order a sale of the land to pay the
notes, and to apply the fund arising therefrom without regard to what
the defendants had so undertaken to do. The very purpose of the
statute is to disable the judgment debtor as to his property, and thus
prevent him from making a sale, transfer or other disposition thereof.
It would be to a great extent nugatory, if it had not such effect. The
remedy by attachment for contempt against the defendant for failure
to observe the order of the court would, at most, only be partial, and
might fail to afford the creditor just protection. Indeed, the statute
vests the receiver in this and like eases with the property and effects of
the judgment debtor from the time of the service of the restraining
order, and if there be no such order, then from the time of the filing
and recording of the order for the appointment of the receiver.

The appellant, therefore, did not have any estate or interest in the
land, or any interest in the fund arising therefrom, not subject to be
applied to the payment of the notes secured by the mortgage; nor, so:
far as appears from any pleading or other proceeding, was he entitled
to have the part of the fund devoted by the judgment to the payment
of the baldnce of the personal property exemption of the feme defendant.

It is suggested, in the case stated on appeal, that after the
judgment appealed from was entered, and after the appeal was (326)
- taken, the feme defendant “transferred” so much of the judg-
ment as is in her favor to the defendant, but of this mere suggestion we
can take no notice, because such assignment is not made to appear by
any proper motion or proceeding.

It seems, from the case stated on appeal, that the appellee plaintiff
objected and excepted to the judgment in favor of the feme defendant,
but he did not appeal, and his exception is not, therefore, before us and
we cannot consider or take notice of it. It has no proper place in the
transcript of the record of this appeal.

The appellant, in effect, appealed only from so much of the judgment,
as was in favor of his codefendant feme sole, but he failed to give her
notice of his appeal, nor did he serve his statement of the case on appeal
on her as, regularly, he should have done.

As to the judgment complained of, she was the adverse party and en-
titled to notice. As such notice was not given, she might have moved in
apt time to dismiss the appeal as to herself, upon the ground that no
notice of it was given. Indeed, she did move to dismiss it after the
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argument on the merits had begun, but it was then too late. The rule of
practice of this Court (Rule 2, sec. 6), prescribes that “A motion to
dismiss an appeal for noncompliance with the requirements of the
~ statute in perfecting an appeal, must be made at or before entering upon
the trial of the appeal upon its merits, and such motion will be allowed,
unless such compliance be shown in the record, or a waiver thereof
appear therein, or such compliance 1s dispensed with by a writing signed
by the appellee or his counsel to that effect.”
The statutory provisions to which this rule applies are modified to
some extent, but not so as to affect this case, by the statute (Acts 1887,
“eh. 121). ‘
Affirmed.

Cited: Wilson v. Chichester, 107 N. C., 389.

(327)
L. SIMON ET Ar. v. S. H. MANNING.
' Evidence—Res Gestaé.

L

1. When act is competent evidence, what the actor says while doing it, qualify-
ing or explanatory of it is admissible as part of the res gest@; but where
the declarations are merely narrative of a past occurrence they are not
admisgible, . .

2. The admissions made by one in possession of property, in respect to his
ownership thereof, to an officer who is about to seize it under execution
are competent against him upon the trial of an issue involving the title. -

8. But such admissions cannot be proved by. the unsworn declarations of the
person to whom they were made.

THrs is a clivil action, which was tried before Connor, J., at January
Term, 1887, of New Hawover Superior Court.

The defendant, sheriff of New Hanover County, having in his hands
an execution against L. G. Cherry, seized and sold a stock of goods as
his property, for which the plaintiffs claiming title bring this action to
recover damages. The only question made at the trial was as to the.
ownership of the goods.

The said L. G. Cherry, examined as a witness for the plaintiffs, testi-
fied among other things, that one C. H. Strode, then a deputy of the
defendant and since deceased, came to the store to make a levy when he
was informed by the witness, who forbade his levying, that the goods
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were not his, but belonged to his wife, one of the plaintiffs under whom
the others claim; that the deputy left and consulted with the attorney
of the plaintiffs in the execution, by whom he was directed to return and
‘seize the goods, which he did, closing up the store in which they were.
This evidence was introduced without objection from the defendant.

To meet this testimony the defendant, among other witnesses, intro-
duced one W. H. Shaw, the deputy sheriff who had charge of the
_ office in the defendant’s absence, and who had placed the execu- (328)
tion in the hands of Strode and instructed him to levy upon the
stock then in possession of L. G. Cherry. The witness having in answer
'to an inquiry, if he had delivered the writ to the other deputy to be
executed, said that he did. Defendant’s counsel proposed to ask this
further question: “What did Strode state to you touching the execution
when he returned 1t%’ To this question the plaintiff objected, because
Strode was dead, and the defendant proposed to introduce a statement of
his, in evidence, made in the absence of the plaintiffs. - His Honor asked
the object of this question, and the defendant’s counsel replied, that he
proposed to show by the witness that Strode in making his return to the
- execution came direct from Cherry to witness and said that L. G. Cherry
did not state that the property was his wife’s, the said Mrs. Mary P.
‘Cherry, but asked that his exemption should be laid off, thus exercising
a right of ownership over, and claiming the property to be his ‘own.
And the defendant claimed that this return or declaration of Strode’s
was admissible upon four grounds:

1. Because the plaintiffs had opened the door to its admission by intro-
. ducing the transaction and statement made by and between L. G. Cherry
and the said Strode, above stated, in evidence and that this was but a
continuance of the same transaction.

2. To contradict the said statements of L. G. Cherry so made as
above stated.

3. To corroborate the w1tness, Ww. H Shaw, then on the stand, in his
statement as to what he did in consequence of the return made to him
by Strode.

4. That they were admissible as a part of the “res geste.”

His Honor then asked the witness how far it was from Cherry’s store
to where witness was, and upon witness replying that it was about two
blocks and a half, his Honor said that the declarations were not a part
of the “res geste,” and ruled out the answer to the said question.

To which the defendant excepted. The witness then stated that (329)
in consequence of what Strode said to him he summoned three
appraisers to lay off Cherry’s personal property exemption; but the
said exemption was never laid ‘off, because L. G. Cherry approached him
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~ about two hours after he had summoned the appraisers and told the
witness that he had concluded not to claim his exemption.
The jury returned a verdict for the plaintiffs, and, from the judgment
rendered thereon the defendant appealed.

Jno. D. Bellamy for plaintiffs.
Thos. W. Strange for defendant.

Surrm, C. J., after stating the case: The offer was to prove that L. G.
Cherry did not, as he himself testified, deny that he owned the goods in
his charge and assert that they belonged to his wife, but, on the contrary,
demanded that his exemptions should be laid off, thus exercising a right
of ownership of them. The testimony itself was perfectly competent in
contradiction of the statement of L. G. Cherry, for it was but a different
version of what passed between him and the officer when the latter came
to make levy under the writ. Had any one else been present and heard
the conversation that passed between the parties, he would have been per-
mitted to testify to it. But the proposal was to prove it by the unsworn =
declaration of the deputy, made to the other deputy, after his return
from the store. This was clearly inadmissible, since testimony comes to
the jury under the sanction of an oath, and this assurance of the verity:
of the testimony is wanting, and the law imperatively demands it when
witnesses give their evidence. The cases cited in the brief of defendant’s
- counsel are mostly to the effect that when part of a conversation is given
in, the party against whom it operates has a right to have all of it heard.

Its admissibility is defended upon the further ground that the
(330) words spoken accompany the official act of levying the execution

and form part of the res geste, and for this is cited the case of
Grandy v. McPherson, T Jones, 347.

It is undoubtedly a rule, that what one says while doing an act, receiv-
able in evidence, qualifying and explaining the act, becomes a part of it
and may be shown, and such is-the principle of this decision, and the
ruling goes no further. The point in the case was the alleged levy upon
a store, and a witness swore that he saw the defendant go to the cabin
where the store was, about that time, and that he came thence to witness
in the field and engaged him to take the custody of the store. This testi-
mony was given after the endorsed levy upon the writ had been shown.’
The court declared the exception to the testimony untenable, and says:
“The visit to the cabin and the contract with the witness for the future
care of the store ‘were facts fit and proper to be proved.”” “The latter,”
continues the opinion, “could only be proved by the words used between
the parties, and the former would be shorn of much of its significance
and weight, unless accompanied by the declarations explanatory of its
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object. The whole conversation, therefore, between defendant and wit-
ness McCoy was competent as part of the res gestw. The declarations
received were an essential part of the proceeding in making the levy
under the writ, and were admissible for the same reason that the act
itself was, and to give it meaning and character.”

The rule is stated with great clearness by Greenleaf in the first volume
of his excellent treatise on the law of evidence, section 108, thus: “His
declarations made at the time of the transaction and ewpressive of .its
character, motive, or object, dre regarded as verbal acts indicating a
present purpose and intention, and are therefore admitted in proof like
any other material facts.”

Again, in section 10, he further observes, “that where declara- (331)
tions offered in evidence are merely narrative of a past occurrence
(the italies are the author’s) they cannot be received as proof of such
oceurrence.” ’

So, when the declarations of one in possession of land were offered to
show the extent of his title under a deed, and that a fee passed were
refused, the Court upon a review of the exception to the exclusion, said:
“The acts and declarations accompanying possession in disparagement
of the declarant’s title, or otherwise qualifying his possession, are re-
ceived as part of the res gestw,” and the citation from Greenleaf, as to
the declarations that are subsequent and narrative merely, are reiterated
in Roberts v. Roberts, 82 N. C,, 29.

Brought to the test of the rule thus established, the declaration of the
deceased deputy, as to what occurred at the store and what was said by
the witness Cherry, were properly rejected, inasmuch as it was but a
statement or narrative of what had passed, and cannot be received as
evidence of the fact, except it reaches the jury through sworn witnesses.
Undoubtedly the deceased could have testified upon the matter because
it had been given in evidence by the plaintiff, but not what the deceased
said it was, no more since his death than if he were living. The words
are not associated with the act of the officer and explanatory of it, for
" the levy is not disputed and as such needs no explanation.

There is no error, and the judgment is
Affirmed.

Oited: Bumgardner v. B. R., 132 N. C., 442; Hamurick o. Tel Co.,
140 N. C,, 153; 8. v. Peebles, 170N C, 764
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(332) -
PRESTON CUMMING & E. J. LILLY, ParTNERS, ETc, v. D. D, BARBER.

C ontract—E vidence—Issues—Insurance—Assignment.

1. Where parties reduce their entire agreement to writing, whether under seal
or not, parol evidence will not be admitted to alter it unless for fraud or
mistake ; but if the whole contract is not put in writing, or if the instru-
ment is ambiguous in meaning, parol evidence is admissible, not to con-
tradict, but to make plain the agreement of the parties.

2. A declaration of a party to such agreement, expressive of his understand-
ing of it, is competent against his assignee, though made prior to the
assignment.

3. It appearing that the written contract is uncertain in its terms, it is proper
to submit to the jury an issue as to the agreement between the parties.

4. The submission of irrelevant or immaterial issues to the jury is not, will
not, warrant a new trial, where it canpnot be seen that the appellant was
prejudiced thereby.

5. Where, in a lease of a mill and fixtures, it was stipulated that the lessee
should insure the property for a fixed sum in the name and for the benefit
of the lessor, and that upon the destruction of the property by fire the
lessee had the option to rebuild—in which event be entitled to the insur-
ance money—or pay a certain sum as the value of the property, and the
property was destroyed, and the lessee offered to rebuild if the insurance
-money was paid to him, but the lessor refused to do so until the rebuilding
wag complete : Held, that the lessee was discharged from liability on his
contract.

CrviL acrion, tried before Clark, J., at Fall Term, 1886, of the Supe-
rior Court of New HanovER. .

- The plaintiffs claimed as assignees of W. F. Monroe, and alleged that
on 27 December, 1882, the said Monroe and the defendant Barber
entered into a written contract as follows: *

“That I, the said W. F. Monroe, of the first part, for and in considera-
tion of the sum of $1,000 to me in hand paid by the said D. D.

(333) Barber, of the second part, the receipt of which is hereby
acknowledged, do rent or lease unto the said Barber my saw mill,

grist mill and shingle machine . . . for a term of twelve months.
Said Barber is to have full right. to use this property to saw

lumber, ete. . . . but must keep all in good order, must put up the
grist mill, ete.,, . . . and furnish a new 8-inch 4-ply belt (and other
things, naming them), at the expiration of the lease. Said Barber is to
have mill and fixtures insured in Monroe’s favor for at least $1,500 in
some good and reliable company, and the said Barber is to pay for this
insurance, and give the policy to Monroe or his agent. - (Interlined as

272



N.C] FEBRUARY TERM, 1885,

CUMMING v, BARBER.

follows: Mill is valued at $5,000; should a total loss occur, Barber
makes good the difference or replaces mill as good.)

“We, the said Monroe and Barber, do agree to each select one man,
and those to select the third, to examine this property and to ascertain
its true present condition ; and the said Barber does hereby covenant and
agree to return this property and machinery in as good repair and con- -
dition as he receives it, or make good the deficiency in money of legal
tender. The said D. D. Barber is to bear all losses by fire or other acci-
dents which may oceur, and the said W. F. Monroe takes no risk what-
ever, nor in any event is he to sustain any losses. . . . Value of mill
$5,000.” :

Signed by the partles

It was alleged, in substance, that 1t was agreed that the true value of
the mill property was $5,000, and in case of fire Barber should either
replace the property in as good condition as before, or else pay the
difference between the sum insured ($1, 500) and the agreed value
($5,000). -

There was a second cause of action, not material to be stated as there
is no exception relating thereto, ‘

The defendant admitted that there was a written contract on 97 De-
cember, 1882, but denied that it was as set out by the plalnmﬂ and says,
in substanee, that the interlineation has been made since the
contraet was entered into, and without the knowledge, consent or (334)
ratification of the defendant; that the property was not worth ,
miore than $4,000, and that its real value was to be ascertained by parties
to be selected; that he was to insure-it.in the sum of $1,500, and turn
the policy over to Monroe, and that the property was to be returned to
Monroe in as good condition as when received, or that he was to make
good the difference, and in the event of destruction by fire, he was to
replace it in as good condition as before, using the insurance money for
‘that purpose, or else pay the difference between the value of the prop-
erty and the insurance, but denied that the stipulated value was $5,000,
or in the event of the loss by fire it was to be rebuilt at $5,000, or that it
was ever intended by the parties, or either of them, to put an agreed
value upon the property, altogether ﬁctltlous and far above 1ts real
. value.. ‘

That the defendant did insure the property in the sum of $1,500, and
delivered the policy to Monroe; that after the fire the said Monroe
assigned the policy to D. C. Baum & Co., of Savannah, who have col-
lected it; that no part of it has been paid to him; that Monroe has left
the State, and is insolvent, and that he has no remedy against him; that
he has always been ready and willing to have the property valued by
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the arbitrators, and on delivery to him of the insurance money to replace
it in as good condition as it was before, and he repeatedly -offered so
to do.

There were other matters presented by the answer and the replica-
tion, not material to the questions mvolved in the appeal, which are

' substanmally

1. Whether by the contract the value of the property was fixed by the.
_parties at $5,000, as insisted by the plaintiffs, or whether it was to be
ascertained by the parties to be selected, as insisted by the defendant?

2. Whether (the property having been destroyed by fire) the defend-

‘ . ant elected to replace-it, and if- 50, whether he was entitled to the
-~ (335). insurance money to be used in- replacing it as he insists, or
' whether he was to have the insurance money only after the prop-
erty was replaced, as insisted by the plaintiffs.

3. If the defendant was entitled to have the insurance money to be
~ used in replacing the property, did the plaintiffs or their assignor put it
“out of the power of the defendant to get it to be so used, by causing
'delay in the collection of it and the application of it to the use of the

assignor after it was-collected ?

There is much presented in the record which need not be considered,
and only so much of the evidence as relates to the ‘exceptions taken by
the plaintiff is referred to,
~ Upon the verdict the court gave judgment on the first cause of action
against the plaintiff, from which he appealed.

D. L. Russell for plaintiffs. -
Geo. V. Str(mg and Thos. S'tmnge for defendant.

Duavis, J., after stating the case: The plaintiff testified in his own
behalf, his evidence tending to show that the contract was as alleged
by him. )

The. defendant was then exammed as a w1tness, the tendency of his
evidence being to show that the contract was as alleged by him.

1. In the course of the examination of this witness it was proposed to
“show by him “that as a part of the agreement then made between the
" parties, but not reduced to writing, it was agreed that if Barber should

take the option to replace the mill as agreed on, he was to have the insur-
~ance money for the purpose of doing so.

This evidence was objected to by the plaintiff, but received by the
court, and constitutes the first exceptlon :

Tt js a well established general rule, that if the parties reduce their

éntire eontract or agreement to writing, whether under seal or not,
(336) the court Wlll not hear parol evidence to vary or ehange it
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‘unless for fraud, mistake or the like; but if it appear-that the entire
agreement was not reduced to writing, or if the writing itself leaves it
doubtful or uncertain as to what the agreement was, parol evidence is
competent, not to contradict, but to show and make certain what was the
real agreement of the parties, and, in sueh a case, what was meant is f01
the jury under proper instructions from the court.’

In the case before us, it is conceded that if the defendant should elect
to replace the property he was to have the insurance money—the only
question is as to when? Whether before, to be used in replacing it, as the .

-defendant says, or after it should be replaced, as the plaintiff says, and
upon this question the written instrument is silent. There is nothing
said as to what disposition is to be made of the 1nsurance money if the
defendant shall elect to replace the mill.

We think there was no error in admitting the testtmony The ruling
of the Court is sustained alike by “the reason- of the thing,” and by
abundant authority. Johnston v. McRary, 5 Jones, 369; Tuwiedy v.
Sanderson, 9 Ired., 5; Manmng v. Jones, Busbee, 368; Sherrill -v.
Hagan, 92 N. C,, 340 and the cases cited therein.

2. The defendant offered the deposition of R. D. Paddlson to show
© that contemporaneously with the written agreement, and as a part of it
not reduced to writing, the defendant and Monroe agreed that if the
former should choose to replace the mill, he was to have the use of the_
insurance money to do it with. This was admitted, under obJectlon by
plaintiff, and is the second exception.

. This objection was properly overruled for the same reason as the first.

3. The defendant then offered in evidence the following letter written.
by Monroe, as assignor of the plaintiffs, to the defendant:

“Grexyan, Ga., 17 May, 1883. (337)
Dear Sir: Yours received; facts noted. ‘
I am truly sorry to hear of the burning of the mill, and. would advise .
you to rebuild at once. I would put in a new engine and fit it up all
right. You can use the insurance money of course. I have the policies,

and will send them in a few days. : Yours truly, _
W. T. Mo~rozg.”

It appears from the record that this letter was written before the
‘assignment by Monroe to the plaintiffs, which was in December, 1883,
and it was clearly competent as tending to show that Monroe understood
the agreement to be that the defendant, if he should rebuild, was to have
the insurance money.

5. For the same reason Monroe’s letters of 8 August 1883, and 14 Sep-
tember, 1883, in 1egard to the delay in getting the insurance money, were
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admisgible. These letters were also admissible as tending to show the
cause of delay in collecting the insurance money.

6. The plaintiffs excepted to the sixth issue (by mistake number 5
in the case on appeal). That issue is: “Was it agreed between Monroe
“and the defendant, before Monroe’s assignment to the plaintiffs, that
‘defendant. should have the use of the insurance money to replace the
property with if he should take the optmn to-do so?”’

"The ground of exception, as stated in the case, is “because it presented
_no question of fact, but one of law only, which the Court must decide,
the entire contraet, as alleged by either or both' parties, being in writing, -
and because it sought to set up a contract subsequent to the contract
declared on in modification of the latter, and amounting to a release of
it, the plaintiff not having any notice of such defense, and such subse-

quent contract not. having been set up or referred to in the answer,
(838) and- because, generally, in the pleading and evidence the issue
should not be submitted.”
This exception is founded upon the trlple misapprehension—first, in
supposing that the entire contract, as understood by both. parties (or
. either of them, asto that) was in writing; second, that the written agree-
‘ment itself determined, or could determine, Whether the defendant would -
elect, in the contingency contemplated, to replace the property; and
thlrd that it modified or released the original contract. It was of the
very essence of the controversy, and it is impossible to see how the plain-
tiffs could reasonably be misled by it.
6. The case stated that “on the argument of the admlSSIblllty of the -

letters and other evidence to show past agreement, defendant’s counsel
contended that if the agreement between Monroe and Barber had been
that if the mill should be replaced, the assured should also keep the
insurance money, it would have been a wager policy, and opposed to
good morals and void; whereupon plaintifi’s counsel admitted that it
was not the intention of the parties, Monroe and Barber, that if Barber
saw fit to replace the mill, and did so, that Monroe should keep the
ingurance money, but in that event their intention was that whenever
Barber should replace the mill Monroe was to turn over to him the insur-
ance money, and therefore the sixth (seventh) issue was submitted as
follows:

“Was the agreement that the defendant should have the insurance
money after he should replace the mill and property, and did the said
Monroe receive the money and use it, and put it out of his power to
comply with his agreement, and did- he mislead the defendant so as to
delay the execution of his option #’

. The defendant had alleged, by way of defense and. counterclalm for
,.damages, among other things, that by reason of neglect and misrepre-
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sentations on the part of Monroe, there was a controversy with the insur-
ance company and delay, whereby he was deprived of the use of-

the insurance money in refitting the property for use, and that (339)
he thereby lost the benefit of his lease, by which he was damaged.

This was denied by the replication. '

As bearing upon the seventh issue there was evidence tending to show
that after the fire Monroe sent the insurance policy to one of the plain- -
tiffs with “instructions to hold it until Barber replaced the burned mill
and then to give it to him.” And Barber “insisted that he was entitled
to the policy or the proceeds of it before he began to rebuild,” and that
he was ready and always had been to rebuild as soon as the money was
collected and paid to him. There was also evidence tending to show
that Monroe had ass1gned the policy to Bacon & Co., of Savannah,
Georg1a

Ten issues were submitted to the jury, involving questlons controverted
by the parties.

In response to two of these, the second and third, the jury had found
as facts that the defendant offered “to rebuild the mlll and replace. the
property in as good condition as he had received it if Monroe, the plain- .
tiff, would allow him the $1,500 insurance money,” and that they refused
or placed it out of their power to do 50, and in respect to the sixth issue,
already cited, they responded ‘yes.” :

The responses to these issues were sufficient to determme the contro-
versy in favor of the defendant, but it is insisted by the plamtlﬁ that
the seventh issue was 1mproperly submltted because inconsistent Wlth
and contradictory of the sixth issue. '

The first part of the issue “was the agreement that the defendant
should have the insurance money after he should replace the mill and
property,” is not raised by the complaint, answer and replication, but
from the statement of the case seems to have been framed to meet a
phase presented upon the argument by the counsel for the plaintiffs.

The remamlng part of it is fairly raised by the allegations and denials,
and is substantially met by the third issue, in reponse to which
the jury found that the plaintiffs refused or placed it out of their. (340)
power to allow the deferidant the use of the insurance money to
replace the mill. So no part of the issue was needed to determine the
controversy. Was it in any way prejudicial to the plaintiff? .

The first part of it, as responded to by the jury, seems but an affirma-
tion of the admission of plaintiffs, made by counsel on the trial, and the
second part of it a declaration, that taking the agreement as so admltted
* Monroe had received the money, used it, and put it out of his power to
comply with the agreement, and we are unable to see how the apparent
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conflict between the sixth and seventh issues can prejudice the plaintiff.
There-is no view in which the diserepancy in the issues and the finding
of the jury can affect the result.

This Court has several times held that the submissions of unnecessary
or immaterial issues is not assignable as error, where it cannot be seen
how the appellant is prejudiced thereby. Perry v. Jackson, 88 N. C,,
. 1035 McDonald v. Carson, 94 N. C., 497 Cuthbertson v. The Insurance
Company, 96 N. C., 480.

Upon a review of his Honor’s rulings, and the errors assigned in the
record, we can see no error of which the plaintiffs can complain.

Affirmed.

Cited: Gatling v. Boone, 101 N. C,, 66; Mace v. Life Asso., tbid., 132;
Moffitt v. Maness, 102 N. C,, 461, 2; Nissen v. Mining Co., 104 N, C,,
310; Vestal v. Wicker, 108 N. C., 28; White v. McMillan, 114 N. C.,
352; Colgate v. Latta, 115 N..C., 134; Simmons v. Allison, 118 N. C.,
711, 8; Doubleday v. Ice Co.,122 N. C., 6775 Log Co. v. Coffin Co., 130
N. C., 436; Wright v. Cotten, 140, N. C., 4; Evans v. Freeman, 142
N. G, 65; Ivey v, Cotton Mills, 143 N. C., 194; Adams v. Joyner, 147
N. C., 77; Walker v. Walker, 151 N. C,, 1673 Audit Co. v. Taylor, 152
N. C, 274; Henderson v. Forrest; Forrest v, Haygood, 184 N. C., 284;
Hite v. Aydlett, 192 N, C., 170. -

(341)

A. M. RIGSBEE v. THE BOARD OF COMMISSIONERS OF THE
TOWN OF DURHAM.

Elections—Voters—Evidence—Jurisdiction—Constitution—
Statute—Canvassing Boards.

1. While the General Assembly may not have the authority to authorize a
‘municipal corporation to impose a tax upon a majority of*the votes cast
at an election, held for the purpose of ascertaining the will of the people,
_yet, if in fact @ majority of the qualified voters, as provided by the Con-
stitution, ‘Art. VII, sec. 7, do vote in favor of the tax, its collection will
not be enjoined.

2. It is incumbent upon those who are charged with the duty of holding and
ascertaining the results of an election, where a majority of the qualified
votes is necessary to authorize the imposition of a tax, to scrutinize the
registration books and eliminate from them the names of all persons who
do not possess the requisite qualiﬁcations

. 8. In the exercise of this duty they may act upon their own knowledge and
‘they may administer oaths and examine witnesses.-
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" 4. The result of the election thus declared is prima facie evidence of its cor-
rectness, and the burden is upon him who asserts the contrary to prove it.

5. In an action to declare an election void, and restrain the imposition of a
tax thereunder, upon the ground of fatal irregularities or other defects,
the complaint should set forth specifically the facts which it is insisted
avoided the election—a general allegation that a majority of the qualified
voters did not vote for the proposition is too vague.

6. In an action to declare an election void upon the ground of irregularities,
the courts have jurisdiction, and it is their duty to ascertain and declare
the true result; and if it shall be thus ascertained that a majority of the
qualified voters cast theéir ballots for the proposition submitted, as a
general rule the result will be enforced, though there appear to be irregu-
larities in the manner of conducting the election and canvass.

7. The registration books are prima facie evidence of the number of gualified
voters, but without other support it is not sufficient to overcome the- evi-
dence of the legal declaration. of the persons authorized to hold the elec-
tion, that a different number was the true one.

Tui1s is a eivil action, which was tried before Merrimon, J., at (342)
January Term, 1888, of Duruau Superior Court.

The plaintiff; a taxpayer of the town of Durham, brought this action
in behalf of himself and all other taxpayers, etc., to contest the validity
-of the election held under and in pursuance of the statute (Acts 1887, ch.
86) which, among other things, provides as follows: “Section 1. The
board of commissioners of the town of Durham shall, and they are
hereby authorized, to submit to the qualified voters of the said town,
under such rules and regulations, and at such time, within six months
of the ratification of this act, as the said commissioners may preseribe,
whether a tax shall be annually levied therein for the support of the
schools in said town provided for by this act.”” At the election held
under the provisions of this act, those who favor the levying of such
tax shall vote on written or printed ballots, without device, the words:
“For school”; and those who are opposed to levying of such tax, shall
vote on Written or printed ballots, without device, the words: “Against
school,”

“Sec 2 The 1nspectors of said election shall on the day following the
electlon, certify the number of votes cast and counted for and against
‘school’ to the commissioners.of said town, who shall proceed to declare
at once the result of the election, and if a majority of the votes cast shall
be in favor of such tax, the same shall be levied and collected by the
town authorities, under the same rules and regulations under which
other town taxes are levied and collected,” ete.

In the complaint, among other things 1t is alleged

“3. That by section 2 of said act, it is provided that if a majority of
the votes east be in favor of the tax therein provided for, the same shall
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be levied and collected by the town authorities, under the same rules and
regulations under which other town taxes are levied and collected, and
. plaintiff is'advised and believes, and so alleges, that said act is void and
, unconstitutional on its face, because it provides that a municipal
(843) corporation shall levy a tax, not for the mnecessary expenses
thereof, by a vote of a majority of those voting, and not by a
majority of the qualified voters therein, as provided by Art. VIL, sec. 7,
of the Constitution of North Carolina.

“4. Notwithstanding it appeared upon the face of the said act that
the same was void and unconstitutional, the commissioners of the town
of Durham ordered an election to be held in pursuance of its terms, at
which election, as plaintiff is informed and believes, a majority of the
qualified voters of the said town of Durham did not vote in favor of
said tax. Notwithstanding a majority of the qualified voters of the
town of Durham did not vote in favor of levying said tax, and establish-
ing the graded school provided for in said act, the defendants, the com-
missioners of the town of Durham, acting as board of commissioners, by
virtue of powers contained in said act, proceeded to appoint a committee,
who, after refusing to hear any evidence to the contrary,-and also refus-
ing the plaintiff, and others in like case with him, who were present
with counsel and demanded it, any opportunity to be heard, and without .
having any evidence from any souree, reported that one hundred and
eighty voters, whose names appeared upon the registration books, were
not qualified voters of the town of Durham, and that the vote cast in
favor of said tax and school was a majority of the qualified voters of the
town of Durham, wherenpon the said commissioners proceeded to
declare, against the protest of the plaintiff, that the said act had been
ratified by a majority of the votes cast, and also by a majority of the
qualified voters of the town of Durham, whereas the plaintiff alleges
that the registration books showed that there were on the day of said
election nine hundred and eighty-three registrations in the town of
Durham, and the plaintiff -offered to prove to the board, before the
result had been declared, that said act had not been ratified by a majority

of the qualified voters; but the said board refused to allow the
(344) plaintiff opportunity to do so, and refused to allow him to see a

list of the nmames of the persons whom the committee declared
were not qualified voters of the town of Durham; and plaintiff now
alleges, upon information and belief, that the said act was not ratified
by a majority of the qualified voters of the town of Durham, because the
registration books show that there were nine hundred and eighty-three
registered in the town of Durham on the day of said election, of whom
four hundred and ten voted for the ratification of said act, which is not
a majority of said qualified voters. :
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“g. That the plaintiff is advised and believes that the said board had
no authority to declare that the said act had been ratified by a majority
of the quahﬁed voters, for if the act be not entirely void, it only provides

- that the commlssmners shall declare that it was rat1ﬁed by a majority
of those voting.”

The defendants in'théir answer denied that the statute in question is
void; admitted that an election was held in pursuance of the same, and
alleged that such election was conducted and the result thereof ascer-
tained and reported fairly and regularly; and that the defendants, the
commissioners of the town of Durham, duly reported that a majority
of the votes cast at that election, and a majority of the qualified voters
of that town voted at it and voted “For School”; and they denied the
irregularities alleged in the complaint, and that the commissioners named
refused to allow the plaintiff or any other person to be present and see
the result of the election ascertained, ete.

The report of the commissioners states, in substance, that at the elec-
tion named, 410 votes were cast “For School,” and 151 votes “Against
School,” and that there were 800 qualified voters in the town of Durhamni
on the day of the election.

The following is a copy of so much of the case settled on (345)
appeal as need be set forth here:

“When the case was called for trial the plaintiff tendered the follow-
ing as the only issue necessary to be submitted to the jury, to wit: Was
410 a majority of the qualified voters of the town of Dtirham on 4 Apnl
188712

“While the plalntlff nggsbee was being examined as a witness in his
own behalf, the court suggested that his testimony did not seem to be
relevant. Whereupon plaintifi’s counsel stated that they would prepare
other issues, which they did, and tendered the following in addltlon to
the above set forth:

“Did the board of commissioners legally and fairly strike out 180
names from the registration books?

“Did the committee, appointed by the board of commissioners, base
their report on any evidence?

" “Did the committee refuse a hearing to the plamtlﬂ?

“Did the board base their action on anything except the report of the
committee?

“Was the said report accompanied by any evidence?

“At the close of the testimony for the plaintiff the court stated that,
as it appeared from the complaint, the proper authorities of the town of
Durham had ascertained that 410 votes was a majority of the qualified
voters of the town on 4 April, 1887, and had so declared, pursuant to
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the authority vested in them by the act of the General Assembly under
which the election was held, this declaration was to be taken as true
until the plaintiff should make the contrary appear by testimony, and
that the testimony offered by the plaintiff did not tend to prove that any
one of the 180 voters whose names the board of commissioners of the
town had stricken from the registration books was a qualified voter on
the day of election. ‘

“Upen. this intimation of the court that the plaintiff had failed to

make any case against the defendants he submitted to a nonsuit
(846) and appealed to the Supreme Court, but before he took this

course the court stated that he might take his choice of a verdiet
against him or a nonsuit.

“The court belng of the opinion’ that the plaintiff could not recover
unless the first issue should be found in his favor, and that there was no
evidence in support of the negative of that issue did not deem it neces-
sary to submit the other issue to the jury. The plaintiff excepted.”

On the trial “the plaintiff introduced the registration hooks of the
town of Durham, which were admitted to be genuine.

“The plaintiff then introduced W. H. Proctor, who testified that he
was the registrar of the town of Durham, during the years 1886 and
1887, and on 4 April, 1887 (the date of the election in question), there
were 981 names on the registration book, but that two of these had been
registered twice.”

Several other witnesses were examined on the trial for the plaintiff,
including himself, but their testimony went to show what was said and
done by the commissioners and others, while the former were engaged in
ascertaining the result of the election; there was no evidénce of them
that went to prove that any person whose name appeared on the regis-
tration books as a qualified voter, who was ascertained and decided by
the commissioners not to be such voter, was such in fact.

J. B. Batchelor, Jno. Devereu, Jr., and B. C. Strudwick for plaintiff.
Jno. W. Graham and W. W. Fuller for defendants.

Mzrrrvon, J., after stating the case: The purpose of the Leglislature
~in enacting the statute (Acts 1887, ch. 86), to allow the town of Durham
to have authority to levy an annual tax, as preseribed, for the support of
public schools therein, if a majority of the qualified voters of that

(347) town should vote in favor of a proposition to that effect in an
election directed to be held, is too apparent to admit of question.

That statute plainly declares the purpose and makes large provision,
much in detail, for carrying it into practical effect. It provides that
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of @ majority of the votes cast at such election shall be in favor of such
tax, it shall be levied. It may be conceded for the present purpose that
such a vote could not authorize the levy of such tax, but when, under the
statute containing this provision, a majority of all the qualified voters -
of the town vote in favor of it, such vote is sufficient to give the author-
ity. When the Legislature declares that a majority of the votes cast at
the election shall give the authority, this certainly, in the nature of the
matter, includes and implies its willingness and purpose, for the same
and like considerations, to give it, if a majority of all the qualified
voters of the town shall vote in favor of it. The nature of the statute—
its purpose and provisions—all clearly indicate such intent, and we can
see nothing in the Coustitution or sound public policy that forbids or
prevents it. The chief and leading purpose is to give the authority to
levy the tax if at least a majority of the votes cast shall be in favor of
it, and the Constitution (Art. VII, see. 7), declares that “a vote of the
majority of the qualified voters” of the town shall be necessary to give it.
If the statute had omitted, as it might have done, to preseribe the neces-
sary vote, the Constitution would have determined it. This intepreta-
tion harmonizes the statute with the Constitution, and gives effect to the
legislative intent. Wood v. Owzford, 97 N. O, 227. :

As the statute was thus operative, the defendants, commissioners, had
authority to hold the election, and it was their duty to ascertain, de-
termine, declare and report whether or not a majority of all the qualified
voters of the town voted “For School.”” They did so, and their action
was official and authoritative. The presumption, therefore, is that they
ascertained and reported the result of the election correctly and
truly. Omnia presumuntur solemniter esse acta. Their report (348)
was evidence, and evidence sufficient to prove prima facie what
the result of the election was. Hence, the plaintiff having alleged in the
complaint that the defendant commissioners made their report: that a
majority of the qualified voters of the town voted “For School,” the
burden was on him to prove the contrary.

It is settled, that the qualified voters of the town were only such
persons whose names were registered as such, and that the registration
books of voters were evidence prima facie of who such voters were, and
the number of them. Southerland v. Goldsboro, 96 N. C., 49; Duke v.
Brown, ibid., 127; McDowell v. The Construction Company, ibid., 514;
Smith v. Wilmington, 98 N. C., 343.

It was the duty of the commissioners, in ascertaining the result of the
election, to have reference to such registration books for the purpose of
ascertaining the whole number of registered voters, but it was likewise
their duty to scrutinize those books and ascertain what number of per-
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sons whose names were registered as voters had, for any canse, ceased to
be such. Duke v. Brown, supra. :

How such serutiny of the registration books shall be made is not pre-
seribed by any statute. In the absence of any prescribed method it must
be summary—in some way intelligible. The commissioners in determin-
ing that a person, whose name 1s registered as a voter, had ceased to be
such on or before the day of election, should act with care and caution
and not upon mere conjecture. Being sworn officers, they might act
‘upon their own knowledge; if witnesses are examined, they should be
sworn; they are not confined to hearing only evidence that would be
strictly competent on the trial of an issue before a jury, but the evidence
should be pertinent, and such as satisfies them of the existence of the

fact as they find it to be. While such scrutiny of the registration
(349) books should be just and as thorough as practicable, as to every

voter named in them who is ascertained not to be such in fact,
less strictness as to the proof of facts is allowable, because of the imper-
fect summary method of procedure, the expedition that must be observed,
and because the ascertainment of the facts is only evidence prima facie
of what they really are, including the result of the election. The result
of the election, as determined, may be questioned by action, as the plain-
tiff seeks to do in this case. The commissioners should carefully note
and file with the returns and papers of the election a list of the names
of such persons as they determine are not qualified voters, so that fair
opportunity may be afforded to contest the declared result of the elec-
tion,

It is alleged in the complaint, in general terms, that a magorlty of the
qualified voters did not vote “For School” at the election in question,
and that the defendants commissioners improperly declared that one
hundred and eighty voters, whose names appeared on the registration
books, were not such, and did not count them in ascertaining the whole
number of the qualified voters of the town. The defendants likewise
allege in the answer that they, by mistake, counted as voters fifteen per-
sons whose names appeared on the registration books, who, as it now
appears, were not such. These allegations, in a case like this, are too
general and indefinite. The plaintiff should have alleged spec1ﬁca11y
and particularly the ground of complaint against the validity or suffi-
ciency of the election; if he intended to allege that qualified voters were
denied the right to vote, he should have named them and the number of
them; if the ground of complaint was that the registration books were
not opened for the registration of voters next before the election, this
should have been alleged particularly; if he intended to allege that
qualified voters were not properly counted in a connection and for a
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. purpose, as they should have been, the number of such voters and
their names should have been speclﬁed and so, also, the defend- (350)
ants should have alleged particularly the names and number of . ‘
the persons who were and ought not to have been counted as voters. Such °
precision in the pleadings in this, and likeé respects, should be observed
in order to give the opposing party reasonable notice, to give greater
point to and facilitate the trial, and avoid confusion as to the evidence.
The court might ex mero motu, or upon application, direct the pleadmgs
to be made thus preclse Ex parte Dougherty, 6 Ired., 155. . ;
The pleadings in this case raised directly the materlal issue: “Did-a
majority of the quahﬁed voters of the town of Durham vote ‘For
‘School ¥ ” and, strictly, this issue should have been submitted. It seems, -
however, to have been assumed; in view of the constituent and evidential
facts alleged that the issue subm1tted wag sufficient to determine the.
. material matter of i inquiry,.and perhaps it was. The other issues ten-
dered by the plaintiff were immaterial: If the irregularities suggested
by them did in fact exist, they could not render void and defeat the elec-
tion. The question to vbe settled by this action was not, whether the
commissioners proceeded regularly and properly to ascertain‘the result
of the election, but what was the true result—did a majority of the

qualified voters of the town of Durham vote “For School?’ This was

the material inquiry to be cons1dered and determined de #wovo by the
court, and finally. <. :
The report of the commissioners of their action in agcertaining the
result of the election, was only.evidence on the trial in this action; and
sufficient to prove, prima facie, that the result of the election was what-
and as they declared it to be. They could not, by their irregular action, .
whether done by inadvertence or on purpose, destroy the election or
~ change, conclusively, the just result of it. They had authority to ascer-
tain regularly and truly the result—their action, though irregu-
lar, was prima facie correct, and stood effectual, unless the result, (351)
as ascertained by them, should be questioned by action, in which B
case it was for the court to determine the result. This does not imply
that there may not be irregularities in the conduct of an election that
would render it void, nor that the report of the commissioners of their -
action might not, in possible cases, be so 1mperfect as not to be evidence -
for any purpose. '

On the trial, the evidence of the witnesses tended only to prove such
irregularities as are suggested by the issues just adverted to, tendered by
the plaintiffs in addition to the first one submitted. The court properly

_suggested that all this evidence was irrelevant, because it did not tend
to prove what was the result of the election in question.
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Tt is alleged in the complaint that the defendant commissioners ascer- -
tained, declared and certified the result of the election. The court
might, therefore, on the trial, accept the fact as true, and the result as
ascertained by the commissioners as prima facie correct, and it might
have instructed the jury that the fact so appeared.

‘The result of:the election, as ascertained by the commissioners, thus
appearing, the burden was on the plaintiff to prove, by competent evi-
dence, that a majority of the qualified voters of the town did not vote
- “For School.” . The only evidence produced by him for that purpose was
" the registration books of voters. These, as we have seen, were evidence, |
~ prima facie, of the number of the qualified voters in the town of Dur-
ham, on the day of the election, and they, taken in connection with the
~ report of the commissioners, upon their face showed that a majority of
‘the qualified voters did not vote “For School.”

‘The plaintiff therefore contended that these books were ev1dence, and
~ sufficient evidence to digprove. the result of the election appearing prima
facie from the result thereof as certified by the commissioners. The

- court thought and suggested otherwise; and we think correctly;
- (352) because, the ascertainment of the number of qualified ‘voters in
the town by the commissioners was authorized and official, and
_ based upon the registration books corrected and purged for the purpose
by the commissioners of the names of such persons as had on the day
of the election ceased, for some cause, to be qualified voters. .

It was the official duty of the commissioners to thus ascertain the
whole number of the qualified voters in the town, and hence, their certifi-
~cate as to the number was better and higher ev1dence prima facie in that
respect than the registration books. :

The latter were corrected by the comm1ss10ners, and such correction
was presumed to be correct; and the registration books alone were not .
evidence sufficient to rebut or destroy that presumption. -

There is therefore no error, and the judgment must be

Affirmed. :

Cited: Gatling v. Boone, 101 V C, 66 Byn/um v, Commaussioners,
ibid., 414 8. v. Cooper, ibid., 688; Hampt(mv Waldrop, 104 N. C,,

- 454, Boyer v. Teague, 106 N. C., 618; Jones v. Commissioners, 107

N. C 2515 B. R. v. Oommzsswners 109 N. C., 162; Young v. Hender-
son, 129 N. C., 424; Pace v. Raleigh, 140-N. C., 70; Hill v. Skinner,
169 N. C., 4105 Woodall v. Highway Commission, 176 N. C., 391; Ham-
" mond v. McRae, 182 N. C,, 752. -
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S, H. THREADGILL ®r AL v. THE BOARD OF COMMISSIONERS
OF ANSON COUNTY.

Countres—Municipal C ovrpom‘tio%s'f—'T orts—Nuisance—Pleading. ‘

1. Counties are not liable for torts unless such liability is imposéd by statute.

2. The authorities of munieipal corporations must provide the means and
employ the agencies to perform the duties imposed upon them,.and for-
neglect to do so may be liable in damages; but they are not required. to
perform such duties by their own labor .

8. In an action agalnst the board of commissioners of a county for injuries
resulting from the erection and permission of ‘a nuisance, the complaint
containing no allegation that the commissioners had failed to use the
means at their disposal to prevent.the nuisance: H eld that the plamtlﬁ
could not recover. . .

Tuis is a civil action, which was trled before Ulark J., at 1 May (3.)3)
Term, 1887, of Axson Superlor ‘Court.

The plalntlﬂ's, on 1 October, 1883, mstltuted the present action against
the board of commissioners of Anson County to recover damages for the
~ erection and maintenance of an -alleged nuisance, on the courthouse
square, and to have the same abated, and state thelr cause of action
thus:

1. That the defendants are a body politie and corporate, with power
to sue and be sued, implead and be impleaded, expressly so deelaled
: by law.

2. That the defendants before this action was commenced, and at the
time it was commenced, had kept and allowed upon a lot in the town. of
Wadeshoro, known and designated as the courthousé and jail lots, sub-
Ject to and under control of. defendants, bounded, ete. . . . a public

. privy, which was before and at the time of the commencement of this
action, and since the cause was commenced, used by the public, as well
those living in the town of Wadesb‘oro, as thoge who came into the town,
but are not residents therein.

3. That the plaintiffs are the owners of the followmg lands, lots and
tenements in said town, to wit: The square adjacent to the courthouse
and jail lots,‘immediately north .of said lots, bounded, ete., and live in
one of the houses situate, standing and being on this said lot; that the
privy, hereinbefore designated and complained of, is about fifty yards
from the dwelling-house occupied by the plaintiffs. '

4, That by reason of the erection and location of said privy and the
condition, in which the same has ‘been kept, and allowed to remain

- for a long time before this action was commenced, and at the time it
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(354) was commenced, and by reason of the noisome smells arising

therefrom, and by the escape of filthy matter therefrom and the
- deposit of human excrement therein, and the accumnlation of the same
therein and thereat, the plaintiffs have been for a long time before this
. action was commenced and were at the time the same was commenced,
- annoyed.in: the proper enJoyment of  their property, injured in their
health and prejudiced and hurt in their rights, and damaged in their
_persons, and have been partlcularly and espec1a11y damaged by the
- matter aforesald o :

6 That by reason of the sald prlvy and the smells therefrom, the
- excrement therein and thereat accumulated and remaining there, these
plaintifis have all suffered in their health, and the family of the said
Stephen H. Threadgill has sickened, suﬁered been hurt and. damaged,
and all of said plaintiffs have thereby been specially damaged in thelr
person and property. '
. 4. That the value of their said prOperty, outside of that occupled by
the plaintiffs as their residence, has been injured in its rental value by
reason of said privy and its surroundings and condition aforesaid. .
8. That the plaintiffs, oftentimes before brmgmg this action, de-
manded of the defendant’ the abatement of the nuisance aforesaid, but
the same was not done. Wherefore plaintiffs demand that the nuisance
and privy be abated; that they have and recover damages from the
wrong and injury and loss done to them, to wit: one thousand dollars;
that the defendants be enjoined against maintaining, keeping or allow-
ing said privy and nuisance on their said property; and for such other
and further relief as is meet and proper, and for costs.of this action.
The commissioners answer and say that the privy complained of“is
necessary for the public, and has been enclosed and used at its present
location since the year 1858 by the county officials and others, and
(355) that upon information and belief, the filthy deposns have been
removed from time to time, and the place kept in a good and-
cleanly condition, and that they have appropriated and paid out moneys
as required to keep the place cleanly and in proper state, etc.  When the
cause caine on to be tried upon issues, the defendants moved to dismiss
the action because 1o cause of action against the defendants was set out
in the complaint. The court being of this opinion, adjudged that said
action be dismissed, and that the defendants recover the costs of action,
from Whlch plamtlﬂs appealed. ’

J. 4. Lockhart for plaintiffs.
W. L. Parsons for defendants. \
S ' ' 288



N.C.] FEBRUARY TERM, 1888.

) THREADGILL ¥. COMMISSIONERS.

Swrrer, C. J., after statmg the case: The complaint 1mputes to the
board of county commissioners, charged not as individuals in office but
as a corporation representing the county, dereliction in public duty in
pérmitting the privy to remain in a filthy and offensive condition to the
Jhurt and annoyance -of “the plaintiﬂs and other near residents. It
assumes the obligation to keep it in a cleanly manner to rest upon the
bodrd by virtue. of vesting of the title to the premises in the board as a
trustee for thepublic.  The Code, sec. 707 ; subsecs. 5, 7, 8.

But the duty in reference to the pubhc property is defined in sub-
section 5, which authorizes it “to make sueh orders respecting the cor-
porate property of the county as may be deemed expedient,” and this
requires the employment of such agents and the raising and appropriat-
ing such moneys as may be sufficient to keep the public buildings in
' repalr and. to maintain them in such condition as to prevent any -
nexious and offensive exhalations to proceed from any of them put to
the private use of the people. A privy is not only a convenience but a
necessity, and the only fault attributable to any one is in suffer-
ing an accumulation of night-soil, until, for want of cleansing, the (356)
emanating: effluvia becomes a nuisance to the public. - It is no-
where charged that the board has failed to use the means at their dis-
posal to prevent such consequences, and this is the measure and extent
of official responsibility.

In 8. v. Fishblate, 83 N. C., 654, the mayor and aldermen of Wil-
mington were charged with the neglect of official duty in permitting
. obstructions in some of the streets, and the streets themselves to become
ruinous and in decay, and, on motion, the indictment was quashed for
failing to point out the particular duty enjoined and neglected and in
what manuner imposed, following the rulings in the antecedent cases
therein recited. The same principle is again asserted in'language quite
as strong and explicit by Merrimon, J., speaking for the Court in 8. ».
Hall, 97T N. C.; 474.

In the excellent work of Judge Dillon on Municipal Corporations,
sec. 963, the author says: “According to the prevailing rule, counties are
under no liabilities for torts except as imposed (expressly or by neces-
~ sary implication) by statute”; and in a note where numerous references
are made to adjudged cases, he adds: “A county is not liable for a
‘nuisance to a citizen in the erection of a jail in the immediate vicinity
of his residence, nor for suffering it to become so filthy and disorderly
as to be a nuisance to him and his family.” The doctrine is, that while
these corporate agencies must provide the means and employ the men to
perform such- duties, they are not personally and by their own labor to
* perform such menial services, and the default to make them liable must
be in neglecting to exercise thelr authority in the use of labor and money
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for that purpose, and so must it be charged to make a cause of action
against them. The court, therefore, properly arrested the proceedings
when attention was called to the mﬁrmmes in the complaint and d1s-

missed the action.
Affirmed.

Cited: Moffitt v. Ashewille, 103 N. C., 258 Coley v. Statesville, 121
N. C,, 317; Bell v. Commissioners, 127 N. C., 91; Moody ©. State Prison,
128 N.-C., 16; Hull v. Roxboro, 142 N. C.,; 460; Jenkins v. Griffith,
189 N. €., 634; Mabe v. Winston-Salem, 190 N. C., 489.

(357) , ; :
DANIEL GATEWOOD &t L. v. C. M. BURNS BT AL,

Jurisdiction of Supreme Court in Issues of Fact—Principal and
Surety—Injunction—=Sale Under Execution.

1. The Supreme Court has. jurisdiction, in actions purely equitable, to review
the evidence and findings of facts in the court below, where the entire
testimony, as it was offered and received -on the trial, is transmitted and
can be considered upon thé appeal; but it will not exercise this jurisdic-
tion upon a fragmentary or summary statement of the evidence.

o

. In the application of this jurisdiction the Supreme Court inay in certain
cases direct further testimony to be taken or direct an issue of fact to be
framed and remanded for trial by jury.

3. All defendants in Judgments for the payment of money are, as to the judg-
ment creditor, prinmpal debtors, and the creditor may proeeed to enforce
his judgment by execution against one or all, unless the verdict or judg-
ment shows that the relation of surety existed, and this is endorsed upon
the execution. In that event the officer must first proceed against the
principal as directed by The Code, secs. 2100 and 2101.

4. Where it was alleged by one seeking an injunction against execution in
which he represented that he was only surety (but that fact did not ap-
pear in the judgment), that a contest was pending between the judgment
creditors and the principal debtor as to the allotment of the latter’s home-
stead : Held, that this was not sufficient to authorize the court to grant an
injunction to restrain the enforcement of the execution against the surety.

5. An injunction will not be granted to stay an execution regularly issued upon
a judgment, because the judgment creditor threatens, or has had it levied
upon. property not subject to execution, - or upon real property belonging to
another. A sale under such circumstances would not pass title, and the
true owner of the land would not thereby be expdsed to irreparable injury.
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Turs was a motion for an injunction, made in an action pending in
Axsox County, heard and granted by Clark, J., at Chambers, in Lumn-
berton, on 27 May, 1887.

The defendant Burns alone appealed.

The facts necessary to an understanding of the pomts decided (358)
are stated in the opinion. .

R. H. Baittle For plaintiffs.
J. A. Lockhart for defendants.

Megrivon, J. This was a motion of the plaintiffs for an injunction
. to restrain the defendants’ judgment ‘creditors from s'elling lands of the
plaintiffs under executions in their favor respectively, in the hands of
‘the sheriff, until alleged eqmtles could be adjusted. and settled by a
proper decree of the court in this action, ete.

The motion was heard at Chambers, upon the sworn complaint and
answers used as affidavits, other affidavits, and other evidence taken
orally by the court, the substance only of which is sent to this Court.

The defendant Burns only opposed the granting of the injunction
which was issued, and he alone having excepted appealed to thls Court,
from the order in that respect.

In matters purely equltable in their nature, such as apphcatlons for
injunetions and receivers, in the course of the action coming to this
Court by appeal, it has jurisdiction to review the evidence and the find-
ings of fact by the court below, and to reverse or modify such findings in
whole or in part, when the same evidence, just as taken and heard
below, is sent to this Court. To that end, not simply the substance or a
summary of the evidence, or parts of it, must be sent, but the whole of
it, just as so taken and heard, so that this Court can have precisely the
like opportunity and facility in reviewing, giving weight and applica-
tion to the evidence in finding the facts that the court below had. Other-
wise, this would not s1mply be a reviewing Court, but one, to some
extent at least, exercising in such appeals original and 1ndependent juris-
diction as to the evidence and facts of cases purely equitable in
their nature, which, as to such appeals, is not allowed by any (359)
statutory provision or regulation. ‘

Generally dnd ordinarily this Court acts upon the matters and ques-
tions embraced by the appeal just as they properly come to it in the
course of procedure. In possible cases it might, as allowed by the
statute (The Code, sec. 965), allow or direct further testimony to be
taken, or, in the exercise’ of its authority in matters purely equitable,
" direct issues of fact to be tried by a jury, or remand the case for the
same and like purposes, but it would not ordinarily do so.
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This Court is almost exclusively a Court of errors, having, except in
one or two respects only, appellate jurisdiction. Worthy v. Shields, 90
N. C, 192; Coats v. Wilkes, 92 N.- C., 376; Runion . Ramsay, 93
N. C., 410. 4 : ' :

In the case before us the court, in part, heard evidence of witnesses
taken orally, and this is sent up “substantially” as heard. This is not
sufficient. For the reason stated above, we cannot review the evidence
and the findings of fact. The appellant might have insisted in apt time
that the whole of the evidence should be reduced to writing, just as the
witnesses gave it, but as he did not, we must determine upon the facts as
found by the court below, whether or not the injunction was properly
granted.

The principal and leading ground of the motion of the  plaintiff,
Daniel Gatewood, for the injunction: granted was, that the defendant
Burns had obtained divers judgments for money against one Robinson
and himself, he being, as he alleged, only surety in the judgments and the
promissory notes on which these were founded ; and the sheriff, who had
in his hands executions issued upon these judgments, was about to sell
his property—land—to satisfy them, before exhausting; by sale, the
property of the prmclpal in the judgments, as it was contended he ought
to have done.

It did not appear from the Judgments or the executions that the plain-

tiff was such surety. As it did not, he was, as to the appellant,
(360) a principal debtor, and so to be treated. The sheriff was not,

therefore, bound to sell the property of Robinson first, nor was
the appellant bound to direct him to do so. As to the appellant, the
judgment debtors were both principals, and he might, through the
sheriff charged with proper executions, collect his debt from both or
either of them, in his diseretion. It is well settled that all defendants,
charged by the judgment without distinction, are equally principal
* debtors, and in legal effect are one debtor as to the judgment creditor.
In Eason v. Petway, 1 Dev. & Bat., 44, it is said “no difference in the’
order of their liability is recognized at law in respect to any proceedings
upon process on the judgment.” (Ewx pairte King & Morrison, 2 Dev.,
341; Buford v. Alston, 4 ibid., 851). The relation between principal
and surety creates rights and duties among the defendants, as between
themselves, but it does not affect third persons: The sheriff may levy
the debt from either defendant, or in such proportions as he chooses.”
The cases of Shaw v. McFarlane, 1 Ired., 216; Dawis v. Sanderlin,
1 Ired., 389; Stewart v. Ray, 4 Ired., 269, Shuford’ v. Cline, 13 Ired., -
463, are all to the same effect ‘
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If the appellee was surety, as he alleges, he might, as allowed by the
statute (The Code, sec. 2140), have shown by proper evidence on the
trial in the actions in which the judgments were obtained by the ap-
pellant, that he was such surety, and the jury in their verdict, or the
- justice of the peace in his judgment, would have distinguished him as
surety, and the executions would have been issued with a proper endorse-
ment to that effect, ahd in that case the sheriff would have levied the
sum required to be collected first out of the property of the principal, if
he had sufficient for that purpose.

" But, so far as appears, it was not even suggested at the proper time
that he was surety. Indeed, the facts show that he was not, as to the
appellant; that he induced the latter to lend the money, which was the
consideration of the notes to Robinson, and became on purpose,

by the express terms of the notes, a principal debtor therein. As (861)
to Robinson he was surety, but by express stipulations he was '
principal with him in the notes as made to the appellant. As he failed
to take advantage of the statutory provision just mentioned, nothing
appears that in law or equity ought to prevent the appellant from col-
lecting Lis debts by execution from the appellee, although he may have
been surety. He agreed to pay the debt in that case if his principal did
not, and the creditor had the right to collect his debt from the surety, if
he saw fit to do so. It was the duty of the latter to have paid the debt,
without compulsion, as soon as it became due, and if he had done so, he
would at once have been entitled to his remedy against his principal.
Neither by the terms nor the spirit of the contract of debt did the
creditor agree to go against and collect his debt from the prinecipal first,
if he could, and nothing has supervened since the maturity of the debts,
or the granting of the judgments, so far as appears, that raises an equity
in favor of the appellee to compel the appellant to do so.

It is alleged that there are numerous judgments against the said
Robinson and this plaintiff, and the homestead of the former in certain
of his lands was laid off to him, and one creditor contested the allotment
thereof as excessive, and the contest in that respect is not determined.
Tt is insisted that the plaintiff has the right in his own interest, and that
of other creditors, to delay the sale of his property until that contest
shall be ended, so that Robinson’s property may be sold free from cloud,
and for a better price, ete. This raises no equity in favor of the plain-
tiff. As we have seen, it was his duty to pay the appellant’s debt, and
he should take the burden of his remedy against his principal. The
case of Albright v. Albright, 88 N. C., 238, cited for the plaintiff, has,
in our judgment, no application here. In that case there were con-
flicting rights and liens of his judgment creditors, that it was neces-
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(362) sary to settle in order to enable him to have his homestead, and

the court interposed its equitable authority to that end. Xere
there is no such conflict of right or lien. The rights of the creditors are
distinet and clearly stated, and there is nothing that requires the inter-
vention of the Court of Equlty, at the instance of the plam’clff to delay .
the enforcement of the rights of the appellant.

The plalntlff Thomas May, alleges that he purchased a tract of land
from his co-plaintiff, Daniel Gatewood, in 1882, and paid for the same
before the liens of the judgments of the appellant attached to the lands
of Gatewood, but he did not obtain a proper deed for the same until the
first of January, 1885, after such liens so attached, and he insists that
the liens of these judgments did not attach to the land so purchased by
him, and he asks the court to so declare and adjudge, and to enjoin the
appellant against selling the same. It is very obvious that the plaintiffs
in the action, who are the appellees, allege what they deem causes of
action, which, if sufficient as such, are distinect in the nature, and cannot
be united in the same action, but passing this objection by, the plaintiff
May alleges no cause of action at all. He alleges, in substance, that he is
in possession of his land, and has a good title for it, but he apprehends
that the appellant may attempt to sell it. He asks the court, before his
right is invaded, to adjudge that his title is good, and to restrain the
appellant by injunction from interfering with it.

Tt is not the province of the court to thus interpose its authority to
prevent the sale of the land. If the plaintiff has title to it, a sale, or
attempted sale of it, under the appellant’s execution, would pass no title.
If, on the other hand, he has no title, and the land belongs to the de-

fendant in the execution, then the creditor would have the right to
(363) sell it, if need be, to pay his debt. Bristoll v. Hallyburton, 93
N. C., 384.

We think the plaintiffs showed no right to have their motion for the
injunction granted as to the appellant. The order granting the injunc-
tion as to him must be reversed. To that end let this opinion be certified
to the Superior Court.

Error. .

Cited: Roberts v. Lewald, 107 N. C., 309; Bostw . Young, 116
N. C., 769; Refining Co. v. McKernan, 178 N. C
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DANIEL GATEWOOD ET AL, v. JAMES A. LEAK, Jr, ET AL,
Counterclaim—AN onsuib—dJ urisdiction.

1. Where, in term time, one of the plaintiffs in the action moved to be allowed
to withdraw from the suit, and this motion was, by consent, continued to
be heard with others pending in the cause at a day out of term when it
was allowed : Held, not to be error.

2. Plaintiffs may submit to a nonsuit at any time before verdict, unless in
actions of an equitable nature the adverse party shall have acquired some
right which he is entitled to have determined.

3. If the defendant has pleaded a counterclaim, while the plaintiff may be per-
mitted to suffer a nonsuit as to his cause of action, the defendant will,
nevertheless, be entitled to prosecute his counterclaim.

Tuis was a civil action, heard before Clark, J., on a motion by the
plaintiff for restraining order and injunction. The cause was return-
able to the May Term, 1887, of Axsox Superior Court.

On the motion of the plaintiffs without notice, a restraining order was
issued by Judge Clark on 2 April, 1887, with notice to the defendants
to show cause, at Carthage, on Friday, 22 April, 1887, why the
injunction prayed for in the complaint should not be granted.  (364)

The May Term of Anson Superior Court convened on Monday,
the 2d day of May. Before the time for the hearing at Carthage, the
counsel for the plaintiffs and the defendant entered into an agreement
for the adjournment of said hearing to Wadesboro, in Anson County,
on 2 May, 1887. '

On the said 2d day of May the matter was called informally to the
attention of the court, but, by consent of counsel, the case was not taken
up for hearing or consideration until Friday evening, the 6th of May,
having been informally passed over until that time under the former
agreement made as aforesaid. _

At that time the motion for the injunction was taken up by the court
and the plaintiff, Samuel Gatewood, moved for a nonsuit. The court
heard all of the parties and announced that he would take the case under
consideration, and at Lumberton. On 27 May, 1887, the court granted
the injunction and allowed Samuel Gatewood’s motion for a nonsuit.

At the time of the hearing on the 6th of May, the defendants had filed
answers, which was done on the 2d day of May.

From the part of the judgment of the court allowing Samuel Gate-
wood’s motion for a nonsyit, the defendants, except C. M. Burns, ap-
pealed.
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- R. H. Battle and Jas. A. Lockhart for plaintiffs.
W. L. Parsons for defendants.

Mzrrivox, J. The appellant contended first, that the court had no
authority to hear and determine the motion for nonsuit out of term
time. And certainly it could not do so unless by consent of parties, but
it is well settled that with such comsent it could. Bynum v. Powe, 97
: N. C., 374, and the cases there cited.

(365)  We think it sufficiently appears from the record that the ap-

pellant gave such consent. The motions for an injunction and
nonsuit were argued in term, and the court, just at the end of the term,
signified its purpose to take time to consider them, as was common
practice, and the appellant then made no objection. Afterwards, at
Chambers, and out of term, it seems from the recital in the judgment,
the motions were again argued, and by counsel for the appellant with-
out objection. At all events, it does not appear that objection was made
on ‘the account mentioned until it was made in this Court. The fair
inference, therefore is, that the appellant consented that the court might
determine the motion out of term. If he did not intend to do so, he
should have so said to the court in apt time. His very intelligent counsel
knew the course of practice in such matters, and, no doubt, would have
made objection if there had been any purpose or desire to do so. More-
over, it is not probable that the learned judge would have heard the
motion without proper consent. By implication, at least, consent was
given, and it was too late after judgment to raise such objection. Coates
v. Wilkes, 94 N. C., 1743 Anthony v. Estes, post, 598.

The cause of action alleged in the complaint is wholly equitable in its
nature, and there is no reason why, in such a case, one of several parties
plaintiff in a proper case shall not abandon, or ask the court to dismiss
the action as to himself, and thus pass entirely out of it, and substan-
tially and in effect, under the prevailing method of civil procedure
become nonsuif, unless some other party to the action shall have
acquired some right or advantage, or a defendant shall have pleaded a
counterclaim affecting adversely the party seeking to retire, that the
party or defendant objecting is entitled to have settled and determined

in the action. The party thus retiring from the action in such a
(366) case does not strictly take a nonsuit, but the court, at his instance,

allows him to abandon, depart, or withdraw from it, giving judg-
ment against him for proper costs. Lafoon”s. Shearin 95 N. C., 391;
Bynum o. Powe, supra.

At the time the appellee, “Samuel Gatewood, moved for a nonsuit,”
the defendants had simply filed their answers, and no one of them
pleaded a counterclaim. No order or judgment, interlocutory. or other-

296



N.C] FEBRUARY TERM, 1888.

LATHAM . WILCOX.

wise, had been entered. As to the appellees they insisted that a tract of
land mentioned in the complaint and claimed by him, and for which he
had a deed of conveyance from his co-plaintiff, Gatewood, was subject.
to be sold to satisfy their debts, or some of them, but they acquired no
right as against him by virtue of anything done in the action.

As no counterclaim had been pleaded affecting the appellants, and no
decree or decretal order had been made whereby the appellees, or one or
more of them, had acquired rights in the action as against him, he was

- at liberty to dismiss or abandon the action, as the court allowed him to
do. See the cases above cited. Walt v. O'Tawford 11 Paige, 470; Dar.
Ch. Pr., 930. There is

No error.

Cited: Godwin v. Monds, 101 N. C., 356 ; Skinner v. Terry, 107 N. C,,
109; Pass ¢. Pass, 109 N. C., 486; Parker v. McPhasl, 112 N. C., 504;
Henry v. Hilliord, 120 N. C., 484; Boyle v. Stallings, 140 N. C,, 527;
E. R. ». R. R., 148 N. C., 70; Webster v. Williams, 158 N. C,, 811;
Campbell v. . Power Co., 166 N. C., 490; Haddock v. Stocks, 167
N. C,, 74.

(367)

T. E. LATHAM v. J. O, WILCOX aNp JAMES LATHAM, ADMINISTBATORS OF
WILLIAM LATHAM.

Guardion and Ward—Interest—Evidence.

1. Where it appeared that L. had qualified as guardian of his infant son
before a deputy clerk, and had executed and filed a bond, without security,
but there was no record made of the appointment, and it further appeared
that he had acted as guardian: Held, that neither he nor his personal
representatives would be permitted to say that no such appointment had
been made.

2. In a settlement of a guardian’s accounts he should be charged with com-
pound interest on all moneys collected, or which he might have collected
for his ward.

3. Where the ward was also one of the heirs and distributees of the guardian,
and it appeared that he was entitled to receive a considerable sum as such,
in the absence of any evidence to the contrary, it will be presumed that
any sums paid him by the personal representatives of the guardian were
on account of his distributive share—particularly where the answer of the
personal representatives in an action for a settlement of the guardianship
denied the fact of the guardianship.
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CrviL acriow, tried before Boykin, J., at Fall Term, 1887, of the ‘
Superior Court of Asar County.

The complaint alleges in substance:

1. That in 1882 William Latham died intestate and the defendants
were duly appointed his administrators.

9. That in 1864 Caroline Latham, mother of the plaintiff, died intes-
tate, leaving the plaintiff her only heir at law. ,

3. That in 1876 William Latham, the intestate of the defendants,
qualified as guardian of plaintiff.

4. That in 1874 said guardian took into his possession one horse of
the value of $130.

5. That in 1873 the plaintiff acquired by descent from his grand-

father, Alfred Sutherland, a tract of land of the rental value of
(868) $60 per annum, which his guardian, William Latham, took into
his possession.

6. That in 1876 the said guardian received other property in land
and money, or its equivalent, belonging to the plaintiff, derived from
the estate of his grandfather, Alfred Sutherland.

7. That the said guardian in his lifetime never accounted to the plain-
tiff for any of said property, and that the defendant administrators are
liable to him therefor.

He demands judgment for the amounts alleged to be due from the
estate of the deceased guardian.

The answer admits the first allegation and denies all the others; and
. for further answer it is alleged that the defendants have fully paid off
and discharged all claims and demands which the plaintiff held or now
holds against their intestate; and by way of counterclaim they allege
that the plaintiff is indebted to them as administrators in the sum of
$500 for money advanced to him out of the estate, “and for money and
effects of said estate seized and appropriated by plaintiff to his own use,”
for which they demand judgment.

At Spring Term, 1887, of the Superior Court, MacRae, J., made the
following order:

“1, The above entitled cause is referred to J. W. Todd, Esq., to ascer-
tain and report what sum of money, property or effects have come to the
hands of the intestate, William Latham, if any, and the date at which
* the same was received of him.

2. The referee will also inquire and report whether the said William
Latham qualified as the statutory guardian of plaintiff, or whether he
only took possession of said property, if any, as parent and guardian by
nature, and in this connection he will report the age of plaintiff at the
time the said property came into the hands of the said William.
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8. He will also report what payments have been made, if any, by
defendants upon said demand.

4, And to prevent the necessity of taking an account of the
estate of the said William, which has come to the hands of the (369)
defendants, it is admitted that they have in their hands assets
sufficient to satisfy said demand. Said referee will report the facts,
and also his conclusions of law.”

At the following term, 188...., the referee made the following report:.

William Latham, the father of plaintiff, married Caroline Sutherland
in the year 1861, and plaintiff, the only issue of that marriage, was born
5 Marech, 1862. _

Caroline Latham, plaintif’s mother, died in 1863.

In 1871 Alfred Sutherland gave to the plaintiff a three-year-old colt,
and soon thereafter died.

In 1875 William Latham sold the colt for a gold watch and fifty
dollars, rating the watch at ninety dollars, and never collected the fifty
dollars and gave the watch to the plaintiff. In the spring of 1876 Wil-
liam Latham received a tract of land valued at eight hundred and fifty
dollars, from the estate of the said Alfred Sutherland, belonging to the
plaintiff, and kept it up to the time of his death, which occurred on 29
September, 1882.

William Latham, on 19 June, 1876, qualified as statutory guardian
of the plaintiff, but no security on his bond was given, and no letters of
guardianship issued to him; he qualified before the deputy clerk of the
Superior Court, and gave the bond to him, but no record of his appoint-
ment was made other than the filing of the bond.

The annual rental value of the land was sixty dollars.

There went into the hands of William Latham, on 12 February, 1877,
six hundred and fifty dollars in notes on D. T. Sutherland and J. H.
Hardin; they were given to the said William as guardian of the plain-
tiff, which were funds arising from the estate of the said Alfred Suther-
land and belonging to the plaintiff.

The estate of William Latham is worth thirty thousand dollars;

. he left a widow (of second marriage) and three children by her, (370)
all of whom are living. On 9 June, 1883, defendant paid to

plaintiff two hundred dollars, and gave receipt for the same, and on
13 July, 1883, they paid to him sixty-five dollars, and he gave to them
his receipt for the same, and on 13 August, 1883, they paid an order
from plaintiff to Zachariah Johnson, twenty dollars. On 13 March,
1884, defendant paid plaintiff forty-one dollars and forty-five cents; on
25 April, 1887, defendants paid plaintiff one hundred and fifty dollars;
on 23 June, 1883, defendants paid to N. G. Wagner, for plaintiff, and
by plaintiff’s direction, the sum of one thousand and forty-four dollars
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and seventy-five cents, and plaintiff owed the same and was of full age
when plaintiff paid the same and when they were last directed to pay it.

Plaintiff arrived at full age 5 March, 1883.

Sinee the death of William Latham the plaintiff has, by a decree of
court, obtained title and possession of the said tract of land, and has sold
the same for twelve hundred and fifty dollars.

The defendants collected the note given by D. T. Sutherland for three
hundred and fifty dollars, with simple interest only, on 25 June, 1883.

From the foregoing facts T conclude as matters of law:

1. That defendants are liable to plaintiff for fifty dollars, the differ-
ence between the horse and watch, with compound interest thereon from
19 June, 1876, until 5 March, 1883; that the watch was a payment pro
tanto to plaintiff for the horse. '

2. That defendants are liable to plaintiff for the rents of the said land
at the rate of sixty dollars per year, the first payment being due 15 April,
1877, with compound interest on the same till 5 March, 1883, the time

when plaintiff became of full age.
(371) 8. That defendants are liable to plaintiff for the sum of six
hundred and fifty dollars, the amount of the notes on D. T.
Sutherland and J. H. Hardin, with compound interest from 12 Feb-
ruary, 1877, until 3 March, 1883.

4. That all these sums bear simple interest from 5 March, 1883, until
paid.

5. That only Exhibit “B” is a payment on this demand, to wit: one
hundred and fifty dollars paid 25 April, 1887, long since thls action was
commenced. I am led to this last conclusion by the pleadings and
the testimony, it appearing from the answer that defendants denied
any liability of their intestate as a guardian, and denied that their
intestate received any funds from the estate of Alfred Sutherland, and
I conclude they did not intend to apply any payment to a debt they
denied. I conclude that the payments set forth in the receipts filed
were intended to be paid to plaintiff as heir and next of kin of his father,
William Latham.

6. I conclude that defendants will be entitled to credit for all the
other vouchers filed; and also for the sum paid Wagner in their settle-
ment with plaintiff as next of kin of his father, William Latham to wit,
$1,044.75.

To this report the defendant filed the following exceptmns:

1. That said referee erred in finding as a fact that their intestate,
William Latham, was statutory guardian of the plaintiff.

2. That he erred in his conclusions of law that defendants are liable
to plaintiff for compound interest in the several amounts mentioned in
said report, as due to plaintiff.
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3. That said referce erred in estimating the three-year-old colt at
one hundred and forty dollars, and charging defendants fifty dollars .
thereon, which their intestate never received.

4. That the referee erred in not applying the receipts as payments to
the claim of plaintiff in this action, especially as no evidence was given
that the estate of William Latham was settled up, or what
amount was due from said estate to the plaintiff, or how much of (372)
said estate had already been received by the plaintiff, or what
advancements had been made to plaintiff out of said estate.

5. That said referee erred in not allowing $1,044.75, paid by defend-
ants for plaintiff to Wagner, as a credit on this claim, for the reasons
above given, and for the further reason that plaintiff had refused to
allow this indebtedness of his to be credited to defendants upon the
estate.

6. The referee erred in ﬁndmg as a fact that the estate of William
Latham is worth thirty thousand dollars.

7. That the referee erred in not allowing some compensation to de-
fendants for the services of William Latham, as agent of plaintiff. .
The action being heard upon the report and exceptions, the court ren-

dered judgment, overruling all the exceptions except the seventh.

The defendants excepted to the ruling of the court as to the first,
second, fourth and fifth exceptions, and from the judgment rendered
against them thereon, appealed. :

E. B. Stamps for plaintiff.
8. F. Mordecas for defendants.

Davis, J., after stating the case: The case is before us on appeal from
the rulings of his Honor on the first, second, fourth and fifth exceptions,
“and can be considered upon those exceptions alone,

1. The first exception cannot be maintained. There was some evi-
dence that William Latham had been appointed guardian fo the plaintiff.
Though there were no sureties to the bond given, there was evidence
that he acted as guardian; he took notes as guardian, and he, if living,
would not be heard to say that, because he had not complied with all the
requirements of the law, he was therefore not accountable as
guardian for the property and fund received by him as guardian, (373)
and being dead, his administrators cannot avail themselves of
such-a defense for his‘estate. Having acted as guardian, he could not,
if living, nor can his administrators say, that because the provisions of
the laws were not complied with he was not guardian. There was evi-
dence and proper evidence to support the finding of the referee in the
court below. Usry v. Suit, 91 N. C,, 406; Barnes v. Lewis, 13 N. C,
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188; Lemley v. Atwood, 65 N. C., 46; Sain v. Bailey, 90 N. C,, 566;
Humble v. Mebane, 89 N. C., 411; Topping v. Windley, 99 N. C., 4.

In these cases the liabilities of guardians and of persons acting as or
dealing with guardians are discussed, and fully sustain the rullng in
this case.

2. The second exception is to the charge of compound interest. The
notes received by the defendant’s intestate, as guardian, were properly
charged with compound interest, and so With regard to the money with
which he ought to have charged himself for the rent of said lands which
he used; but with regard to the price of the horse, it does not appear
that any money was collected. The referee finds. that the fifty dollars
were not collected. He does not find whether it could have been collected
or not, or under what circumstances the horse was sold, and the guardian
should only be charged with the unpaid portion of the price of the
horse with simple interest. With thig modification the ruling upon the
second exception ig affirmed.

3. The fourth exception was to the refusal to apply the sum paid to

“the plaintiff (the receipts for which are referred to) to the credit of the
defendants on the sums due from the estate of their intestate as guardian
of the plaintiff. The plaintiff is a son of the deceased guardian and one

- of his heirs and distributees. The estate is a large one, and by the find-

ing of the referee and the court below, the items excepted to were paid
to the plaintiff, not on the sum due to him from the intestate’s

(374) estate on the guardian account (for the defendants denied that

their intestate was guardian, or that he received for, or owed -
to, the plaintiff anything on that account), but on what was due to
hlm as one of the next of kin, and it was in that character that it was
paid to and received by him. It was not a case in which the defendants
had a right, after having denied the existence of the liability of their
intestate as guardian, to say that they would apply sums paid to the
plaintiff as one of the distributees to what may be found to be due to

him as a debt from their intestate, and we think the case of Jenkins v.

Smith, 72 N. C., 296, and others cited by counsel for defendants, have

no application to this case. The exception cannot be maintained.

4. The fifth exception is to the refusal to credit the defendants with
the sum paid to Wagner. For the same reason given in regard to the
fourth exception this cannot be maintained.  These sums were paid to
the plaintiff as one of the next of kin of William Latham, who it ap-
pears, left a large estate, and in the settlement of*the estate the defend-
ants will be credited with them on the distributive share of the plaintiff
and so much paid to him on that account.

Modified and affirmed. .
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JAMES W. GRANT, ApMINISTRATOR OF E. J. DREWITT, v. WILLIAM H.l
HUGHES EXECUTOR oFr WILLIAM T. STEPHENSON.

A(ﬂmmfz,stmtm"’ 3 Pm*cha,se at his own Saler—qud———J udicial Sale.

Where an administrator, through the agency of ancther, became the purchaser
of lands sold by himself under a license, at the sum of $500, .and after-
wards sold it upon a long credit for $1,000, which was well secured, but it
was ascertained that the value of the land was $750: Held, that the first
sale was collusive and fraudulent, and that the administrator should be
charged with the price for which he resold the land—overruling the
opinion of the Court upon this point, in Grant v. Hughes 96 N. C., 177.

Ta1s was a petition filed at October Term, 1887, to rehear thIS cause,
decided at Spring Term, 1887. (96 N. C., 177.)

The facts are stated in the case reported and by reference thereto, it
will be seen that W. T. Stephenson, administrator of E. J. Drewitt,
under ‘proceedings instituted for that purpose, sold certain lands belong-
ing to the estate of his intestate, to make assets to pay debts, when one
R. T. Stephenson became the last bidder at the price of $500, bidding
for the benefit of the said W. T. Stephenson, administrator, ete., who .
directed the bid to be agsigned to one J. D. Vincent, to whom soon there-
after the deed was made, and who on the same day conveyed to the said
W. T. Stephenson for the named consideration of $600, though in. fact
no money passed, and about the same time the said W. T. Stephenson
sold said land to one Lawrence Lassiter for the sum of $1,000, payable in
five equal annual installments, with interest at 8 per cent, reserving the

. title to secure the purchase money. The first three installments (except
$30) were paid by Lassiter to said Stephenson, and the last two install-
ments and the said $30, amounting W1th interest to about $750, remain
unpaid.

The land, as found by the referee, was in fact worth $750.

The sale by the administrator, he becoming indirectly the pur- (376)
chaser, was adjudged to be fraudulent, and the court held that as
“about $750 of the purchase money is still unpaid, and it may be, cannot
be collected,” the estate of the defendant’s testator, the said W. T.
Stephenson, should be charged with the actual value of the land, found
by the referee to be $750, instead of $500, the price at which it was
bid off.

- John Devereux, Jr., for pla‘in\t{ﬁ“.
Thos. N. Hill for defendant.
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Davis, J., after stating the case: Clearly the estate of the defendant’s
- testator would have been charged with the $1,000, for which the land
was sold to Lassiter, if all the purchase money had been paid to him,
and the former declsmn was predicated upon the fact that it had not all
been collec_ted and perhaps could not be.

Adverting to the fact found by the referee, as appears in the report,
that the land, the title to which was retained as security for the pur-
chase money, is ample security for the balance of the purchase money
due from Lassiter, and that the whole of it ean therefore, with reason-
able certainty, be collected, upon reconsideration, we think there was
error in the former decision and that the estate of the defendant’s tes-
tator, instead of being charged with $750, found to be the actual value
of the land, should have been cliarged with the amount actually received
from the sale of the land, with interest thereon at 6 per cent, and that
the defendant executor should have been required to surrender to the |
plaintiff administrator, or to some one to be appointed by the court, the
notes or bonds for the uncollected balance of the purchase money, with
the security retained therefor, with directions for the collection of the
same for the benefit of the estate of plaintifi’s intestate, and with such

further directions in relation thereto as will secure the title to
(877) Lassiter, upon the payment by him of the balance of the purchase

money, or the protection of his rights in the excess above the
balance due, if it shall be found necessary to resell the land for the pur-
pose of collection. This will protect the estate of the defendant’s tes-
tator against any possibility of loss, and at the same time prevent, as a
well settled principle of law and equity requires should be done, any
benefit from accruing hereto by reason of the collusive sale of the land. -

The result will be the same as if the estate of the defendant’s testator
had been charged with the $1,000, for which he sold the land to Lassiter,
to be discharged upon the payment of the money and interest thereon,
received by him and a surrender of the notes or bonds and the security
- held for the balance. e
" There was error in the former decision as herein 1nd1cated and it will
be corrected and made to conform to this.

Error.
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JOHN G. SMITH, ADMINISTRATOR OF R. KING, v. W. J. BROWN ET AL.

Admmwtmtwn—Sale of Land for Assets—Statute of Limitations—
Judgment—Merger.

1. An administrator de bonis non is not entitled to a license to sell real estate
for assets where the original administrator has committed a devastevit
until he shall have exhausted his remedies against the first administrator,
or unless it appears that an action against him and his sureties would be
unavailing.

2. A license to séll_lands for assets should not be granted until all controver-
sies about the validity of the debts, for the payment of which the land is
sought to be subjected, are settled.

3. Where the statute of limitations would be available to the personal r'epre-
gentative of a deceased person against the demand of a creditor, it is also
available to the heir in protecting the real estate.

4. The statute of limitations for.the protection of estates of deceased persons
from judgments rendered against the personal representatives begin to
run from the date of the judgment, irrespective of the time -of the accru--
ing of the original cause of action, such cause of action being merged in
the judgment.

5. The various statutes directing the manner in which estates of deceased per-
sons shall be administered and settled—discriminating between those
where administration was granted prior and subsequent to 1 July, 1869—
do not affect the operations of the statutes of limitations, but only apply
to the mode of procedure of settlement, i

6. Where the period of two years elapsed from the death, or removal, of an
administrator and the appointment of his successor, and the latter began
his action within one year after his dualification: Held, that this -was
within the spirit of section 164 of The Code, and the time intervening
between the two administrations should not be computed.

7. The requirement that to avail himself of the seven years statute, the per-
sonal representative must. show that he has made due advertisement, is
confined to the original administration, and- does not apply to administra-
tion de bonis non.

Tuis is a special proceeding to sell lands to make assets. Issues (378)
of fact being joined, a trial by jury was waived, and the cause
wag heard before Connor, J., at October Term, 1887, of RoBeson Supe-
rior Court. _

Reuben King died early in 1869, leaving a will, which was admitted
. to probate in the county of Robeson, wherein he resided, and William J.
Brown, the sole executor therein mamed, qualified as such. He pro-
ceeded with his administration until, for cause shown, and without hav-
ing completed it, he was, on 21 November, 1878, removed from office and
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the letters testamentary issued to him recalled. On 23 December, 1880,
the plaintiff was duly appeinted administrator de bonis non, with the
will annexed, on the estate of the testator, who has realized out of the

assets delivered over.to him some $1,700; and on 2 December,
(879) 1881, instituted before the clerk the present special proceeding

against the removed executor and the devisees in the will, to
obtain license and an order to sell the numerous lots and tracts of land
mentioned in the complaint, for their eonversion into assets, to be ap-
plied in the discharge of an indebtedness of the testator to an amount
estimated to be ten thousand dollars. Before answering, a particular
and detailed statement of the claims was ordered, on application of the
defendants, and rendered by the plaintiff. The answers, which are
voluminous, controvert the validity of the demands, and set up as a
defense to them, as also to the present suit, the bar of the statute of
limitations. Out of these conflicting averments springs the defense aris-
ing out of the lapse of time, and waiving a jury trial, it was agreed that
the judge should find the facts. Accordingly, in addition to those above
_ stated, he finds the following facts in regard to each of the debts set out,
in the plaintiff’s bill of particulars: :

1. Claim of Eli Bumble. This is a suit now pending in the Superior
Court of Robeson County, which was brought by Eli Bumble against
W. J. Brown, executor of R. King, on 14 February, 1870, upon receipts
given by R. King, as sheriff, for eclaims within a magistrate’s jurisdic- .
tion, placed in his hands for collection by Bumble, after a demand made
for payment of amounts collected on same by the said Bumble on the
said- W. J. Brown, executor, a short time before the commencement of
said action. ,

2. Judgment of R. M. N orment for $2, 817 91. This judgment was
obtained at May Term, 1887, of the Superior Court of Robeson County,
on a bond executed by R. King to W. R. Bryan, dated 14 February,
1857, for $1,000, due one day after date, and endorsed by the said
W. R. Bryan to Norment and the act1on was commenced 16 September '

1873.
(380) 3. Judgment of James A. Phillips agamst W. J. Brown, execu-
tor of R. King. This was a judgment obtained at Mareh Term,
1873, of the Superior Court of .......... County, for the sum of $128 10,
with interest from 20 February, 1871, and costs, $4.13.

4. Judgment of D. F. Edmund, admlmstrator of A. J. Butt, against
W. J. Brown, executor of R. King. This judgment was obtained at
January Term, 1873, of the Superior Court of Robeson County, for the
sum of $481.54 and interest on $261 until paid, and cost. The suit in
which this judgment was obtained was brought upon a guardian bond
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executed by Zela Butt, guardian of A. J. Butt, on which R. King was
surety. The suit was commenced 14 February, 1870, and  the said

guardian bond was dated 30 November, 1858,

5. Judgment of Augustus Smith, admlnlstrator of Augustus Smlth,
against W. J. Brown, executor df R. King. This judgment was ob-.
tained at January Term, 1878, of Superior Court of Robeson County,
“for the sum of $100, and costs; and the action in which it was obtained
was commenced on 14 Februarly, 1870, and was brought upon receipts
given by R. King, sheriff of Robeson County, to Augustus Smith, for
claims within a magistrate’s jurisdiction put in King’s hands for collee-
tion, and upon a demand made upon said Brown, executor of King, by
said Smith a short time before said action was commenced.

6. Judgment of D. Cromartie against W. J. Brown, executor of R.
King. This judgment- was obtained at January Term, 1873, of the
Superior Court of Robeson County, and the action, in which it was
obtained, commenced on 10 February, 1870, and the cause of action in
said suit was on claims within a magistrate’s jurisdiction, placed in the
hands of the said R. King, sheriff of Robeson County, by said
Cromartie, and upon a demand made on W. J. Brown, executor (381)
“of R. Klng, by said Cromartie a short time before the commence-
ment of said action. .

. 7. Judgment of Mary A. Barnes against W. J. Brown, executor of
Reuben King. This judgment was obtained at March Term, 1875, of the
Superior Court of Robeson County, for $127.99 and cost. This suit was
brought on a note executed by said King to Barnes. ’

8. Judgment of Wiley B. Fort, administrator of John Cooley, against
W. J. Brown, executor of R. King.

That at Januiry Special Term, 1874, of Robeson Superior Court, the
following entries  were made:

WiLey B. Forr, administrator of John Cooley, deceased,
‘ , A
W. J. Brown, executor of Reuben King, deceased.

The following jurors, to wit: Bryant Leggett, Robert Couneil, Thomas
A: Norment, J. . Phillips, Ebb Jones, J. C. Freeman, Alva Lawson,
James A. Lawson, Willis Lawson, J 0rshua Phillips, Caleb Butt and
Henry Pitman, being chosen, tried and sworn to try the issues between
-the parties, say: That they find all of said issues in favor of the plain-
tiff, and assess his damages at $555.49, with interest thereon from
1 January, 1870, until paid, and cost of suit.

Thereupon it is considered by the Court that the plaintiff do recover
from the defendant his said damages and cost of suit.
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Rule for new trial. Rule discharged.

Appeal craved and granted.  Notice waived.

And that at Fall Term, 1875, of Robeson Superior Court, the follow-
ing entries were made:

" Srate ex rel. WiLey B. Forr, administrator of John Cooley,
vs.
W. J. Brown, executof of R. King.

Svir ox SaErRIFF's Boxb.

Judgment of January Term, 1874, affirmed and made the judgment
of this term. Judgment for cost. Let execution issue. -

(382)  The above action was brought on a receipt given by R. King to

said Cooley for claims within a magistrate’s jurisdiction, placed
by Cooley in King’s hands, as sheriff, to collect, and upon a demand
made upon W. J. Brown, executor of Reuben King, by Fort, adminis-
trator of Cooley, a short time before said action was commenced.

9. Judgnient of John Smith against W. J. Brown, executor of Reuben
King, deceased. This judgment was obtained at August Term, 1870,
of the Superior Court of Robeson County, for $2,687.74 and interest on
$1,638.74, principal money, and cost of suit, and that there was a pay-
ment made on gaid judgment 10 January, 1873, of $980.40 by said
Brown, executor of Reuben King; that the suit in which this judgment
was obtained was commenced 28 January, 1869, before the death of
Reuben King, and upon a bond executed by the said Reuben King to
said John Smith, 19 December, 1859, for $1,638.76.

10. Judgment of John Smith against W. J. Brown, executor of
Reuben King. This judgment was obtained at the August Term, 1870,
of the Superior Court of Robeson County, for $257.46 and interest on
$150, principal money; until paid, and cost. The suit in which this
judgment was obtained was commenced. 28 January, 1869, before the

- death of said Reuben King. The cause of action on which said suit was
brought was on a bond executed by said Reuben King to John Smith,
18 September, 1858, and due one day after date, and none of said judg-
ments have been pald

11. Judgment of James McHargue against W. J. Brown executor of
R. King. Judgment in Superior Court of Robeson County for $1,458.01,
10 December, 1877.

His Honor further finds, as a fact, that the sald w. J. Brown,

executor of Reuben King, 1mmed1ately after his quahﬁcatmn,
(383) made advertisernent, as required by law, for creditors of the
estate of R. King to present their claims,
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The devisees pleaded statute of limitations—ten years bar and seven
vears bar. ' '

On the foregoing facts his Honor—being of the opinion that the plain-
tiff’s cause of action was barred by the statute of limitations—adjudged
that the defendants go without day, and recover of the plaintiff the cost
of action.

Plaintiff appealed.

- W. F. French for plaintiff.
T. A. McNeill for defendants.

-Swurrr, C. J., after stating the case: The right to bring this action
accrued to the plaintiff on his appointment to office, on 23 December,
1880, and the action was begun on 2 December, 1881, less than a year
afterwards; so it is not barred by the statute of limitations as against
the removed executor, according to the rulings in Lawrence v. Norfleet,
90 N. C., 538, and Worthy v. McIntosh, ibid., 536.

As, however, this defendant has no property out of which a recovery
against him for waste and mismanagement of the trust estate could be
satisfied, the recourse to the devised land is the sole remedy open to the
creditors. That the law does allow access to the real estate of the de-
ceased debtor under such circumstances, is decided in Badger v. Jones,
. 66 N. C., 305; Latham v. Bell, 69 N. C 185 ; and Blount ¢. Pritchard,
88 N. C 445 ’

If, however, the statutory bar interposes to obstruct the successful
prosecution of these claims, and this defense to the action is open to the
devisees and owners of the real estate, then in the absence of any
definite ascertained indebtedness requiring a sale of the land, a license
to make the sale ought not to be granted to the administrator, at least
until the controversy about the debts shall be settled and decided. The
defendants ingist that the claims, if otherwise capable of being
enforced, are barred by the lapse of time and long delay, and the (384)
judge, concurring in the sufficiency of the defense, rendered judg-
ment against the plaintiff, and he appealed.

1. The first of the dlsputed clalms, that of Eli Bumble, may be left
out of view in this inquiry, since it is depending, undetermined and
resisted. As it may not be established, it cannot be the basis of a pro-
ceeding against the land, at least until it is recovered.

2, The judgment rendered in favor of R. M. Norment, at May Term,
1887, although upon a cause of action aceruing on 15 February, 1857,
and prosecuted first against the executor and then against the adminis-
trator, conclusively settles an indebtedness existing before this action
was begun, and its validity established after a protracted litigation.
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This debt must be paid for aught shown in the record, and is entitled to
satisfaction out of the real estate. This alone is sufficient to reverse the
judgment and dispose of the appeal, and we should pause to proceed
further but that the different claims will, under the ruling, have to be
decided when the fund is to be distributed, and should be before the
sale, in order that the sum to be raised may be definitely ascertained.

3—6. The mnext four, belonging respectively to James A. Phillips,
D. F. Edmunds, Augustus Smith and D. Cromartie, were reduced to
judgments against the executor in the first two months of the year
1873, and in thelr demands agamst the real estate are essentially the
same.

The causes of action are merged in the judgments, and hence come -
under the new statute of limitations, and the seven years elapsing sinee,
before the beginning of the present suit, would effectually obstruct a
recovery alone considered, according to the cases already cited. Law-
rence v. Norfleet, quﬂthy v, McIntosh, supra, and Bevers v. Park, 88

N. C,, 456.
(385) The last decides that a judgment recovered against an adminis-

trator upon a cause of action, which, but for such judgment,
would be barred, cannot be maintained against the statutory bar set up
by the heirs to a proceeding instituted to sell the descended lands. The
ruling is somewhat restricted in the subsequent case of Speer v. James,
94 N. C., 417, so far as it affects the force and effect of the judgment -
rendered against the personal respresentative; but it supports the
proposition that where the statutory bar would be available to him in
protecting the personal, so it will be to the heir in protecting the real
estate, against the demand of a creditor. Syme v. Badger, 96 N. C,,
197; Andres v. Powell, 97 N. C,, 155. Bevers v. Park differs only in
this particular, that in it the administration was granted after 1 July,
1869, while in that before us, the letters testamentary issued before that
date, and this brings us to an examination of what is supposed to be
conflicting legislation, found in the Code of Civil Procedure and in the
acts subsequently passed regulating the administration and settlement
of the estates of deceased persons, which are now associated in The
Code, chapter 33, under the title “Executors and Administrators.”

The first enactment introducing radical changes in the law, which
took effect in July, 1869, was passed and ratified on 6 April preceding,
and was followed by an amendment, ratified on 1 March of the next
year, confining its operation to estates whereof original administration
shall have been granted since 1 July, 1869. It further declares, that
“all estates whereon administration was granted prior to the said first
day of July, one thousand eight hundred and sixty-nine, shall be dealt

310



N.C] FEBRUARY TERM, 188,

SMITH v. BROWN.

with, administered and settled according to the law as it existed just
prior to the said date, and it is hereby declared that such was the true
intent and meaning of said act” (the act of 1869), with a proviso, “that
nothing herein contained shall be construed to prevent the application
of said aet, so far as it relates only to the courts having jurisdie-
tion of any action or proceeding for the settlement of an ad- (386)
minigtration, or to the practice or procedure therein.” The
Code, sec. 1433. ’
Again, at the session of 187172, was passed “An act to prescribe the
" practice and procedure in actions by creditors of deceased persons against
their personal representatives,” chapter 213, which, as the title imports,
undertakes to regulate the proceeding to be pursued by creditors in
bringing about a settlement of the estate.and of their claims against it,
of which section 29 declares, that the “act shall apply only to cases
where the grant of letters of collection, or of probate, or of administra-
tion, shall have issued on or after the first day of July, one thousand
eight hundred and sixty-nine.”

An amendment was made to this seetlon by the act of 3 March, 1873_
chapter 179, by adding the words, “except in cases of admlmstratlon
de bonss non upon estates where the former letters of administration or
letters testamentary were granted prior to the first day of July, one
thousand eight hundred and sixty-nine, in all which cases estates shall
be administered, closed up and settled according to the law as it existed
just prior to the first- of July, one thousand eight hundred and sixty-
nine.”

These provisions will be found in The Code, secs. 1433 and 1476 and
connecting seotions. It will be noticed that this new legislation has
reference solely to matters connected with the administration and settle-
ment of deceased perspons’ estates, and is not inconsistent with the pro-
vision in the superseding statute of limitations, which governs only in
cases where the right of action accrues subsequent to the specified date,
and was intended to harmonize the new legislation with the new practice.
It does not profess to interfere with the statute, which discriminates

- between actions the right to bring which existed anterior to the adoption
of the Code of Procedure, and those that arose afterwards; and to render
the enactments consistent with each other, and give effect to both, v
we must except from the operation of those which relate to the (387)
subject of administration so much of that declaring the applica-

tion of the superseding limitations to the kind of actions mentioned.
Such has been the interpretation in cases heretofére adjudged, and such
we are constrained to accept as a just exposition of the law, in the
absence of any intimation of an intention to interfere with the opera-
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tion of the act-of limitations. Moreover, the timde in which creditors are
allowed to bring suit does not enter into the mode of administering the
estates of deceased property owners by representatives, which it was the
purpose of the legislation to regulate by the displacing statutes, the
scope and operation of which will be plamly seen in examining thelr pro-
visions. But while the bar would be in the way if there had been one
continuous administration of the same person, it has been broken by
the rémoval of the executor, and interrupted in its course for more than
two years, during which the judgment could not be enforced by action of
the creditor, and in less than one year after the appointment of the
plaintiff as administrator this action was brought, and arrests the
running of the statute.

It is declared in section 164 of The-Code, that “if a person against
whom an action may be brought die before the expiration of the time
limited for the commencement thereof, and the cause of action survive,
an action may be commenced against his personal representative after
the expiration of that time, and within one year after the issuing of

letters testamentary or of administration.”
~ This clause uses language appropriate to actions against a debtor
personally and not barred by the statute at the time of his death, and not
verbally to a case where one representative dies, or is removed, and
another succeeds to his place and carries on the work of administration
left unfinished, yet the analogy is so complete, and the spirit, if not
the letter of the act, reasonably interpreted, so-closely applicable to

the present faets, that we feel constrained to bring them under its
(388) provisions, so as to embrace them. The year prolonging the

period within which the action may be brought, to wit, from the
plaintif’s appointment on 28 December, 1880, to 2 December, 1881, the
time of beginning the suit, had not expired by twenty-one days, and thus
these judgments escaped the bar, and may be enforced against the
debtor’s lands in the hands of the heirs, unless alienated in pursuance
of section 1442 of The Code, in which case the proceeds of the sale are
in place of .the land sold.

The same disposition must be made of the several judgments in favor
of Mary A. Barnes, Wiley B. Fort and James McHargue. -

The judgments recovered by John Smith must be excluded, as they
were rendered at August Term, 1870, of the Superior Court of Robeson,
and the seven, and even ten years, had passed before this suit, and the
shorter period even before the removal of the executor; so they are not
protected by the proviso mentioned. '

While the seven years limitation is dependent upon a compliance
with the condition that due advertisement is made as required by law,
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this prerequisite must be confined to cases of original admanistration
granted, and cannot apply to administrations de bonis non where the
former adminigtrator or executor (as found in this case) has complied
with all the requirements of the law then in force, for such adminis-
trator de bonis non but takes up the broken thread and carries out an
interrupted and incomplete administration. The two constitute a single
admiristration of the estate.

We must therefore overrule the decision in the court below, and
reverse the judgment for the error assigned, to the end that the cause
may proceed in the court below in accordance with this opinion.

Error. '

Cited: S. c., 101 N. C., 347; Lee v. Beaman, tbid., 298; Brittain v.
Dickson, 104 N. C,, 553; Clement v. Cozart, 107 N. C., 700y Dickson
v. Crawley, 112 N. C,, 633; Mann v. Baker, 142 N. C., 237; Best . .
Best, 161 N. C., 516; Fisher v. Ballard, 164 N, C., 328; Barnes v. Fort,
169 N. O, 435; McNair v. Cooper, 174 N, C,, 568,

(389)

E. C. KNIGHT, ApMINISTRATOR oF ROBERT 8. PITT, v. M.
ROUNTREE ET AL.

Lien—Mortgage—Surety.

1. J. executed to P. a morigage on real and personal property, to secure an
existing debt, and also to secure and save harmless the mortgagee from
loss by reason of being surety for J. upon a debt. due other parties. Subse-
quently J. executed another mortgage to R., to secure other indebtedness.
P. paid off the debt for which he was surety after the execution of the
gecond mortgage: Held, that this payment did not discharge his lien,~ and
that it took precedence of the mortgage to R. .

2. To constitute an agricultural lien it is essential that the supplies advanced
must be furnished after the execution of the agreement, or at the time
of making it, so that the agreement and advances shall constitute one
transaction.

CrviL acrion, tried before Awery, J., at Fall Term, 1887, of Epce-
coMBE Superior Court.

The plaintiff is the administrator of Robert L. Pitt, who died intes-
tate in the month of May, 1884.

On 28 December, 1881, John H. Pitt executed to the intestate a mort-
gage of a tract of land therein specified, and the crops produced thereon
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during that year, to secure the payment of a promissory note due to the
mortgagee for $1,853, dated 1 January, 1878, and payable on demand,
with interest at eight per cent, and to indemnify the mortgagee against
loss as surety for the mortgagor for a debt—mnote—for $250, due 1 Janu-
ary, 1878, to John Norfleet; and also a note to Atkinson, Cobb & Co. for
$778.87, dated 28 December, 1881, and due at 60 days, with interest at
eight per cent. This mortgageé contained a power of sale, to be exercised
in case of default made by the mortgagor.

Afterwards, on 6 December, 1882, the said John H. Pitt executed to

the said intestate his other mortgage of the same land and the
(390) crops of cotton produced thereon for that year, which mortgage

was duly proven and registered on the 7th day of the same
month. The following is a copy of the material part of this mortgage
necessary to be set forth here:

“The eondition of the above deed is such, that whereas the said Robert
S. Pitt has become surety for the said John H. Pitt on a promissory
note for four hundred and thirty dollars and seventy-two cents, payable
to John Hutchingson, cashier of First National Bank of Wilson, bearing
" date 6 December, 1882, and payable thirty days after date: Now, there-

fore, if the said John H. Pitt shall well and truly pay said note when
due, and shall save the said Robert S. Pitt harmless by reason of his
said suretyship, then this deed shall be void, otherwise it shall be lawful
for the said Robert S. Pitt, upon failure of said J. H. Pitt to pay said
note, to first seize said crops of cotton and sell the same for cash to the
highest bidder, and apply the proceeds of the sale of said cotton to the
payment of said note, and if the proceeds of said sale shall be insufficient
to pay said note, then the said Robert 8. Pitt is hereby authorized to
sell said tract of land for cash, and apply the proceeds of sale to the
payment of said note, or to such amount as the said Robert S. Pitt may
have to pay by reason of his suretyship, and the balance, if any, pay to
the order of the said John Henry Pitt.”

It was agreed by the parties that the debt so secured is the balance of
the debt mentioned in the first above mentioned mortgage as due to
Atkinson, Cobb & Co., the mortgagor having reduced this debt by sun-
dry payments to that sum. It was likewise agreed, “that on 9 January,
1883, plaintif’s intestate paid off and discharged the note with prineipal
and interest described in the mortgage,” the condition of which is set
forth above. ‘

Afterwards, on said 6 December, 1882, the said John H. Pitt executed

to the defendants his other mortgage of the crops produced on the
(391) same land during the year 1882, which was duly proven and
registered on the 8th of the same month, and the following is a
copy of the material parts thereof:
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“Whereas, the party of the first part is now engaged or about to
engage in the cultivation of various crops upon the following lands, his
home tract in Nash, Whitaker’s Township, adjoining the lands of H. B.
S. Pitt and others; and, whereas, the party of the first part is now
indebted to the parties of the second part in the sum of twelve hundred
and thirty-nine dollars and six cents, in the form of account for sup-
plies; and whereas, the parties of the second part have agreed to make
advances in money, merchandise and supplies to the party of the first
part during the year 1882, to the amount of one hundred dollars; in eon-
sideration of one dollar and for the further consideration herein set
forth, the party of the first part hereby conveys to the parties of the
second part and their heirs the following real estate and personal prop-
erty: all cotton, corn and other products now harvested or to be har-
vested from crops of 1882; also all crops to be cultivated and made upon
the above described land during the said year 1882, and upon any other
land the party of the first part may cultivate during the said year. The
party of the first part further represents that he is the owner in fee -
simple of all the property above described, and that the same is not
encumbered, except by mortgage of $430 to R. S. Pitt.” Now, if the said
party of the first part shall, on or before the first day of November,
1883, pay the said note and the advances herein agreed to be made, and
shall also pay any other amount that the parties of the second part may
advance to the party of the first part in addition to the amount herein
specified to be advanced, and shall also pay all other debts that the said
party of the first part may be owing to the parties of the second part,

then this deed and lien is to be null and void.”

“On 6 December, 1882, there was on the plantation described (392)
in said mortgages, grown and harvested thereon in the year 1882,
seed cotton of the value of six hundred dollars, which on 5 January,
1883, the defendants seized, sold, and applied to their mortgage debt. .
The amount secured in the mortgage to Rountree, Barnes & Co. was then
due, and was for supplies, money and merchandise furnished the said
J. H. Pitt during the year 1882, to enable him to cultivate and harvest
said crop. On 8 March, 1884, the said R. S. Pitt sold the land described
in the mortgage of 28 December, 1881, under the powers contained -
therein, to J. H. Cutchin, for the sum of $2,500, and applied the same. .
to the payment of the note for $1,853 and to the Norfleet note. On
3 March, 1884, the indebtedness secured in the mortgage of 28 December,
1881, was as follows: R. S. Pitt note, principal and interest, $2,767.15;
balance on the Norfleet note, $252.36; balance on the Atkinson, Cobb &
Co. note, $461.30, aggregating $3,480.81.

This action was brought by the plaintiff to recover the cotton so seized
and sold by the defendants.
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Upon the facts admitted as above stated, it was agreed that, if the
court was of opinion with the plaintiff, judgment should be entered for
$430.72, with interest from 9 January, 1883; and if the court should be
of opinion with the defendants, then judgment to be entered for the
plaintiff for the sum of $101.26, with interést from 3 March, 1884.”

The court gave judgment “that the plaintiff recover of the defendants
the sum of $101.26, with interest from 3 March, 1884, together with the
costs of this action,vto be taxed by the' clerk.”

The plaintiff excepted and appealed.

John Devereux, Jr., for plaintiff.
A. W. Haywood for defendants.

(398)  Mgerrimox, J., after stating the case: The case as stated in

the record fails to designate with precision, as it should do, the
questions which the parties intended to have settled by the appeal, and
we are left in large measure to find them, if we can. The record is
obscure, and if we fail to discover all of them, such failure must be
attributed to the negligence of the parties in presenting their case in-
telligibly, and as the statate directs.

It seems that the appellees contended, first, that as the intestate of
the plaintiff paid the debt of Hutchinson, cashier, ete., specified in the
second mortgage exeeuted to him on the second day of December, 1882,
which embraced the cotton in controversy, such payment discharged this
mortgage absolutely, and therefore their title to the same cotton acquired
by the subsequent mortgage to them of 2 Deeember 1882, was unaffected
by the mortgage to the intestate.

This contention is unfounded. The chief and leading purpose of the
mortgage was to indemnify—to save the mortgagee “harmless by reason
" of his said suretyship.” The deed of mortgage passed the title to the

cotton to the intestate of the plaintiff, and, by its terms and-spirit, con-
templated and intended that he might, in the contingency provided
against, sell it to pay the debt mentioned, or, if he paid it, as he was
bound to do, then sell it to repay himself the money he so laid out. The
intent was not simply to secure the payment of the debt to him to whom
‘it was payable, but as well and as certainly to save himself, the surety—
the intestate, harmless—and the mortgage continued operative and in
full force for that purpose until this should be done, unless he should

soomner see fit to discharge it.

The mere fact that the last mentioned debt was a balance of the debt
due to Atkinson, Cobb & Co., specified in the first mortgage to the intes-
tate, could not affect adversely the sécond mortgage to him. It seems
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that it came about that such balance became the debt to Hutchinson,
cashier, etc., with the intestate as surety. The latter plainly had

the right to take the second mortgage mentioned, embhracing the (394)
land and cotton, to indemnify himself. We cannot conceive of a
reason why he might not.

It seems, also, that the appellees contended, secondly, that the mort-
gage so executed to them was not simply a mortgage, but that it was as
well and in addition a lien upon the crops embraced by it, as allowed and
created by the statute (The Code, sec. 1799) to secure to them money
-‘advanced by them to cultivate the land and produce the cotton in ques-
tion, which lien, as to the crops produced, is superior to the ‘mortgage
of the intestate and like mortgages.. Wooten v. Hill, 98 N. C., 48.

The mortgage of the appellees cannot be upheld as a lzen, under the

statute just cited, for advancements of money to the mortgagor, to be
expended in the prochmt’ion of the crops, if the same were advanced
for that purpose prior to its execution. It is settled that such advance-
‘ments of money and of supplies for such purpose must be advanced after
the making of the agreement in writing in that respect, in order to
create such lien.. Clark v. Farrar, 74 N. C,, 686; Patapsco v. Magee, 86
N. G, 850; Reese v. Cole, 93 N. C., 87; Townsend v. McKinnon, 98
N. C., 103.
- Now, the crop year of 1882 was nearly if not quite over when the
mortgage to the appellees was executed, and it appears, from the recitals
in the deed, that the advancements of money were made mainly, if not
altogether, before it was executed. It does not appear that they ad-
vanced to the mortgagor any money after that time, and if they did, this
should have been made to appear.

It was suggested on the argument here, that the appellant ought to be
required to apply a part of the money realized for the land, which was a
security embraced by both the appellants’ mortgages, to the payment. of
the debt secured by his second mortgage, and thus leave the cotton in
question to the appellees to pay their debt; they having a lien only
on that to secure their debt. This cannot be allowed, because the (395)
money realized from the land, as appears, was 1nsufﬁ01ent to pay
the debts secured by the first mortgage mentioned.

The parties agreed that the court should enter judgment for one of two
sums of money specified, aecordlngly as 1t might be of opinion with the
plaintiff or defendants.

What particular questions the court decided adversely to the plain-
tiff—the appellant—we cannot clearly learn; we can only infer, with
tolerable confidence, that it decided the questions to which we have ad-
verted above, adversely to him, and therefore gave him judgment for the
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smaller amount. There is, therefore, error. The judgment must be

reversed, and judgment entered in the -court below in favor of the plain-

tiff for the sum of four hundred and thirty dollars and seventy-two cents,

with interest thereon from the ninth day of January, 1883, according to

the terms agreed upon by the parties. : '
Error. .

TOHN CASEY anp Wirs, MINERVA, v. R. wW. COOPER.

»

B ette‘rménts—M arried Women—d udgmen.t——C’ onlract.

If a party in an action to recover land sets up in his pleadings a demand for
compensation for improvements, he should have-that question passed on
"at the trial with the other issues; he will not be permitted to raise it
thereafter, as the judgment rendered upon the trial will be deemed con-
clusive of all matters put in issue by the pleadings. .

Tais was a petition by the defendant for an inquiry and allowance for

improvements; heard before MacRae, J., at March Term, 1888, of
BuncomeE Superlor Court.

(396) The complalnt in this action, which was begun 6 September '
1882, contains the usual averments of the plaintiffs’ ownership

and the defendant’s Wrongful withholding of the land mentioned therein,

the possession of which is sought to be recovered.

The answer admits the defendant to be in the occupation of about.
three and one-half acres near the center of one tract whereon he resides,
and of about five acres at its western border which he claims as his own
property. . .

As a further defense, the answer alleges that the feme plalntlff being
largely indebted to the defendant for medical services rendered to her and
necessary in her condifion, in order to pay the same, contracted, with
her husband’s consent, to convey to him the parcels of land mentloned
and in consideration thereof the defendant surrendered his claims, Whlch'
were largely in excess of their value; that believing he had »title,‘ with
the knowledge and consent of the plaintiffs, he entered into possession,
and remaining there ever since, has made valuable and permanent im-
" provements in building and otherwise, of the value of at least five hun-
dred dollars. Wherefore he demands that said parecels of land be con-
veyed to him, and such further relief ag he may be entitled to in the case.

“The cause coming on to be heard, on motion of the plaintiff Minerva
for judgment upon the pleadings, and the admission of the defendant

318



N.0.] | FEBRUARY TERM, 1888.

CaAsgY v. COOPER.

that she was a married woman at the time of the alleged agreement set
up in the answer, and that it was in parol,”” the court adjudged, “that
the feme plaintiff Minerva is entitled to the possession of the land de-
seribed in her amended complaint, and which the defendant admits him-
self to be in possession of, and that a writ in her favor against the de-
fendant be issued at her instance for possession,” and the court further
adjudged, that the defendant pay the costs of the action, to be taxed
against him and the surety to his defense bond.

This final disposition of the case was made at Deeember Term, (397)
1887, of the Superior Court of Buncombe, and at March Term
.- -next ensuing, the defendant applied by petition to the succeeding judge
for relief, upon the following condensed allegations of fact:

That the petitioner was in possession of the two parcels of land for
about eight years under a contract with the feme plaintiff, her husband
having theretofore abandoned her, in pursuance of which he paid her the
purchase money, and she agreed as soon as she could get a deed from
- the administrator of one James Cooper, to convey the title to him; that
while in possession he made certain improvements upon the property, in
building a dwelling and other houses, of the value of eight hundred
dollars, in planting fruit trees and in other ways, eostmg more than one
hundred dollars additional, and this expenditure was in faith that the
title would be made him, as stipulated at the time of purchase. '

In view of all this, the petitioner asks that a jury may be empaneled
to inquire into the enhanced value thus imparted to the premises, to the
end that he be allowed therefor, and meanwhile thaf the writ of posses-
sion be stayed.

“This petition comlng on to be heard before MacRae, Judge, and it
being made to appear to the court that the defendant in his answer set
up his claim for betterments, to be assessed upon the trial of the action,
and judgment having been rendered against the defendant and in favor
of plaintiff on the pleadings and admissicns of defendant, it is considered
. that the defendant is not now entitled to the relief demanded in his peti-
tion; no. appeal having been taken from the judgment of the court here-
tofore rendered. Prayer of petition denied. From which order the
defendant appealed to the Supreme Court.” "

C. A. Moore for plaintiffs.
Theo. F. Davidson for defendant.

Sarrm, C. J., after statlng the case: The rule has long been (398)
recogmzed and enforced in equity, that forblds one who by parol
- has entered into contract with another to sell and convey him land,
upon faith in which the latter is permitted to improve the premises, to
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reclaim the land without compensation for the increased value thereof.
Tt has been extended by statute to cases where there is no privity or
contract relations between the parties, and where the expenditure in
labor and money has been made in the bona fides and reasonable belief
of ownership; and this claim for remuneration may be made and the
damages assessed at or after the trial of the action to recover the
premises. The Code, sec. 473. ' :
The defendant has in this case elected to demand that the allowance
be ascertained when the action is tried, and the court in giving judg-
ment denies, or at least does not recognize, the defendant’s right to such
remuneration, for the assigned reason that the alleged agreement was -
made by a woman under coverture and not in writing. This ruling is
predicated upon the proposition that the agreement is an absolute
nullity, not calculated to mislead any reasonable person and induce a
belief that he has any right, legal or equitable, to enforce a claim for
remuneration for what he voluntarily and with such knowledge spends
in improving the property. In this the judge was acting in accordance
with what is said by Ruffin, J., delivering the opinion in Scott v.
Battle, 85 N. C., 184, who, in pointing out the difference between a con-
tract made by one sui juris and one under the disability of marriage,
uses this language: “In no case will the law imply a promise on her
part, and every one who deals with her is held to do so with a knowledge
of her disability. It is this disability of a married woman to make any
contract, which, we think, distinguished her case from those in which
a purchaser under ‘a parol contract, void under the statute, has been
allowed his claim for a restoration of the purchase money paid and -
compensation for his betterments.” Then referring to the grounds
(399) upon which relief is granted he asks: “Can this reasoning hold
good when there exists, as in the case of a feme covert, no power
to contract, and ‘when, indeed, the law itself declares she shall not do
so?” We reproduee these 1emarks of the very learned judge who spoke,
not so much with a view of recognizing their correctness as a statement
of the law, as to show that the ruling upon the trial, in ignoring alto-
- gether the claim for betterments, was intended to be as in legal effect the
judgment is, a denial, direct, of the defendant’s right to compensation,
as set out and demanded in the answer, and not a decision merely upon
other points, leaving this open for presentatlon afterwards.” The effect
of a final judgment concludes évery matter in controversy in the plead-
ings, in which legal and equitable remedies are blended, unless, as in this.
case, by statute a future opportunity is allowed to assert a claim and it
is not put forward to be passed on at the trial. - But, in fact, it is
asserted in the answer and refused by the court, and being an adjudged
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matter, whether correctly or erroneously, and no appeal taken to review
the ruling upon assigned error at the time, the judgment must stand.

Such was the view entertained by the judge to whom the subsequent
application for allowance for improvements was addressed, and in his
adjudication we find no error. The rules of practice as established must
be maintained, and cannot give way to cases of hardship growing out of
a mistake as to their operation, however, in particular cases, their opera-
tion may be severe and harsh.

There is no error, and the judgment is affirmed.

(400)
' E. T. CLEMMONS v. E. H. C. FIELD.

Excusable Neglect—Vacating Judgment—A ppeal.

1. The power conferred upon the judge to set aside and vacate a judgment
rendered against a party through his mistake, surprise or excusable negli-
gence, does not extend to those judgments which necessarily follow a
verdict.

2. In judgments founded upon verdicts the relief should be by motion for a
new trial, made at the term when rendered, and being addressed to the
discretion of the trial judge, his ruling thereon is conclusive, unless it is
based on a want of power, in which event it is reviewable on appeal.

THis was a motion made by the defendant after notice, at March
‘Term, 1888, of Buxcomse Superior Court, to set aside a judgment ren-
dered at the term preceding for excusable neglect under section 274 of
The Code, heard and denied upon the following facts found by
MacRae, J.:

The action was placed upon the calendar for trial on a day certain, or
as soon thereafter as it could be reached.

Several days previous to that for which this case was set upon the
calendar, defendant wrote to his attorney in Asheville to wire him as
soon as there was any possibility of the case being reached.

Defendant’s attorney, believing that the case would not be reached at
all, failed to respond by telegraph to defendant’s letter, and defendant
did not attend that term of the court.

The case was tried by a jury on the last day for the trial of jury cases,
in the afternoon. On the morning of the same day, or on the afternoon
of the day before the trial, defendant’s counsel asked the presiding judge
what disposition had been made of the trial docket; the judge replied,
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“that the whole of it had been continued, exceept two little cases to be
tried by consent.” Counsel for defendant gave the matter no further
attention, until he was sent for and notified that the case was
- (401) called for trial, whereupon he went into court and moved for a
continuance, which the presiding judge, after hearing counsel,
declined to grant. And the case was tried by a jury.

Defendant has a meritorious defense, if true. On the foregoing facts
found, I think, that defendant’s negligence was inexcusable; it was his
duty to be present at the court on the day set for the trial upon the
calendar, and if the case was not reached on that-day, to wait its call, or
act as advised.

This case having been tried by a-jury, the defendant is not entitled
to relief under the 274th section of The Code. His remedy was by
appeal.

The motion ig denied.”

Defendant appealed.

C. A. Moore for plaintiff.
M. E: Carter (and W. B. Whitson, by brief) for defendant.

Surra, C. J. Under the former practice, a final judgment rendered in
a proceeding at law was beyond the control of the court after the expira-
tion of the term. Moore v. Hinnamé, 90 N. C., 163; and the rule is now
established by law, which declares that no motion “to set aside a verdict
and grant a new trial upon exceptions, or for insufficient evidence, or for
excessive damages,” shall be heard, except at the term when the trial
takes place. The Code, sec. 412, par. 4; England v. Duckworth, 75
N. C., 809. But the power to vacate and set aside a judgment and relieve
‘a party therefrom when “taken against him through his mistake, in-
advertence, surprise or excusable neglect,” within one year after notice,
is expressly conferred by law (The Code, sec. 274), and thus far, under
the eonditions mentioned, only authority over its rulings is prolonged for

the specified period. There is no obligation to exercise it even
(402) when the application comes within the terms of the statute,

‘though some of the earlier decisions lock that way; but it is dis-
cretionary with the judge even then to allow or refuse the relief, and
his action in refusing the relief, except for a supposed want of power, is
not reviewable on appeal. Austin v. Clarke, 70 N: C., 458.

In Beck v. Bellamy, 98 N. C., 129, a similar effort was made, after a
verdict and judgment rendered at a former term, to obtain relief, as is
proposed in this case, under the same provision of The Code, and this
Court said: “The statute, in conferring power, confines its exercise to
judgments rendered under the specified conditions, and does not embrace
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such as necessarily follow the verdict, and the setting aside of which,
without at the same time disturbing the verdict, would be of no ad-
vantage to the party, for it must again be entered in conformity to the
jury findings. To vacate both is necessary to afford the desired relief,
and this would be to grant a new trial, which can only be done at the
term when it took place.” To the same effect are the cases of Foley v.
Blank, 92 N. C., 476; Winborne v. Johnson, 95 N. C,, 46, and Twiity .
Logan, 86 N. C 712

If, however, the judge refuses to grant the motion for a supposed want
of power, When upon a proper counstruction of the statute, he has it,
the error may be corrected on appeal, and «an opportunity afforded him
to determine whether he will exercise it. Hudgins v. White, 65 N. C,,
393; (ilchrist v. Kitchen, 86 N. O, 20. So a refusal to amend, for
want of power to allow the amendment asked, in the case when it is
possessed, this is error in law and can be corrected in the appellate
court. Henderson v. Graham, 84 N. (., 496, citing Freeman v. Morris,
Busb., 287, where a motion for permigsion to supply, in the record, a
copy of a lost will which had been sustained by the verdict of the jury,
was refused, upon the ground of a supposed absence of power to allow it,
and the error was corrected on appeal, and the application re-
mitted for the exercise of the judge’s discretion. (403)

These cases all stand upon the ground that the refusal to act
proceeded from an alleged want of power, and in this consisted an error
in law.

The wrong complained of by the defendant in this case consists in
being forced into a trial unexpectedly and unprepared, when this was in
congsequence of what was said to his counsel by the judge himself, about
the cause being continued, or in other words, not allowing a continuance,
under the circumstances, to another term. However forcible was this
application, it could only be made to the judge who tried the cause, and
not to the judge who presided at the succeeding term, and we cannot
see how these considerations can enter into and qualify a judgment of
necessity following the verdict, as one obtained “through his (the de-
fendant’s) mistake, inadvertence, surprise or excusable neglect,” and
come within the operative provisions of the law.

It is true, the judge holds the defendant’s negligence, in reference to
being unprepared for the trial, to be inexcusable, and the inference may
possibly be thence drawn that he deemed himself not however invested
with power to act in the premises; the record does not so state, nor is
there any intimation as to what he would do if possessed of the necessary
authority, and to be a reviewable case, the refusal should affirmatively
appear to have proceeded from the adjudged want of it. As we interpret
the case the judge simply ruled irrespective of the question of power;
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even if he possessed it, it would not be exercised in favor of the defend-
ant on the facts shown in evidence. )

If the record be construed as denying the motion because of the
absence of authority to allow it, it does not follow that this was based
upon ‘a construction of the statute, whether erroneous or not; but it
should more reasonably be ascribed to the ruling in Beck v. Bellamy,

supra, that the case was not within the statute. However this
(404) may be, the act of refusal cannot be assigned for error unless it

results from an erroneous ruling. So that he has not exercised a
discretion committed to him, and this the case must show.

There is no error, and the:judgment is affirmed.

Cited: Flowers v. Alford, 111 N. C., 250; Brown v. Rhinehart, 112
N. G, 771,

ISAAC FLEMING v. T. J. PATTERSON.

Contempt—Injunction—J urisdiction—When Action is Commenced—
Sumimons.

1. The jurisdiction to issue injunctions and restraining orders may be exer-
cised at any time after the commencement of the action and before judg-
ment. :

2. The issuing of the summons is the commencement of the action; and it is
not necessary that it shall be served before the injunction or restraining
order ig made.

3. One, who wilfully disobeys an injunction or restraining order, ig guilty of
contempt, though the summons in the action may not have been served
upon him,

THis was an appeal from an order of Graves, J., adjudging the de-
fendant to be in contempt, for disobedience of a restraining order made
in this eause, pending in the Superior Court of Burre County. The
facts are stated in the opinion.

Perlins and C. H. Armfield for plaintiff.
Isaac T. Avery (by brief) for defendant.

Mzrrivox, J. The following is a copy of the order appealed from,
and as to which error is assigned:

“The plaintiff having issued a summons, which had not been

(405) served .at the time, obtained an order restraining the defendant
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from closing a certain alleged way, over which the plaintiff claims
the right to pass. The plaintiff moved, on notice, at Burnsville, to
attach the defendant. The motion was then continued to Marion, to
be heard on 11 May, and was on that day continued to Morganton; and
now at Chambers at Morganton, the parties appear and the motion to
attach the defendant for contempt of court, in refusing to obey the re-
straining order heretofore made, is heard. The defendant objects, that
as no summons has yet been served on him, he is not before the court so

- a8 to be attached. The objection was overruled; and the matter being

- now heard on the affidavits of the plaintiff and defendant, it appears that
the defepdant has, in disobedience to the order of the court, closed up
the said way in the restraining order deseribed.

It is therefore considered that defendant is guilty of a contempt in
such disobedience, and that he pay a fine of fifty dollars.”

Regularly, every civil action must be begun by a summons, and such
an action is begun when a summons is issued as original process. The
Code, section 199; Patrick v. Joyner, 63 N. C., 578; McArthur v.
McEachin, 64 N, C 72. A party may, however, waive the original
process, by appearing in the action and making defense, as if he had
been served with such process. Moore v. B. R., 87 N. C., 209 ; Middleton
v. Duffy, 73 N. C., 712; Etheridge v. Woodley, 83 N. C., 11.

" The statute (The Code, sec. 335) provides that “the judges of the
Superior Courts of this State shall have jurisdiction to grant injune-
tions and issue restraining orders in all civil actions and proceedmgs‘
which are authorized by law.” The jurisdiction thus conferred is very
general and comprehensive, and may be exercised at any time after the
action or proceeding is begun, as above indicated, in the course of
‘the action, or summarily at Chambers, as occasion may require. (406)
The statute (The Code, sec. 339) further provides, that “the
injunction may be granted af the time of commencing the action, or at
any time afterwards before judgment,” etc.—that is, at the time the
summons s tssued. The purpose of this provision is to require that
such jurisdiction shall be exercised in an action or proceeding certainly
begun, but not to delay the exercise of such authority until the defend-
ant in the action shall be served with original process. It is sometimes
very important, in order to meet the ends of justice, that a restraining
order shall be issued, or an injunction granted, without notice to the
opposite party, at the time the summons is issued and before it is or ean
be served. The nature of the relief sought by injunction in many eases
implies such exercise of authority, the statute plainly contemplates and
allows it, and it is common practice to grant such relief.

It is not the serwice of original process that gives force and effect to
the injunction—these spring out of and are founded in the authority of
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the judge to grant it, and the party against whom it is directed is bound
to observe its commands—he disregards them at his peril. The injunc-
tion is itself process, and notice of it to the defendant is sufficient to
give it efficacy.
~ The summons having been issued in this case, the action was begun
and the judge had authority to grant the injunction by order. The
objection of the appellant, that the summons had not been served upon
him, and therefore he was not before the judge, has no force whatever.
The injunction and notice of it to him gave the judge jurisdiction of
him, as to it and its purposes in the action begun. He was bound to
observe its commands while it continued in force; he ventured to disre-
gard and disobey them, and was therefore guilty of contempt of court.
The judge clearly had authority to so declare and enforce his
(407) order by the process of attachment.

The court had jurisdiction of the appellant and the subject-
matter of the action as'the same appeared from the affidavits. There-
fore the order granting the injunction, though it may have been erro-
neous, was not void, and continued in force until it should be dissolved,
unless it should be corrected by appeal to this Court, and such appeal
would not have the effect to dissolve it or impair its force pending the
appeal. Green v. Griffin, 95 N. C., 50.

There i8 no error and the judgment must be
Affirmed.

Cited: McClure v. Fellows, 131 N. C., 510; R. R. v. Lumber Co., 132
N. C,, 650; Wilson v. Bryan, 195 N, C., 362.

In THE MaTTER OF A. O. PATTERSON ANp W. H. DEAVER.
Contempt—Punishment—Habeas Corpus.

1. While a court may by imprisonment, reasonable in its duration, compel
obedience to any of its proper mandates, its power to punish for contempt
in disregarding its orders is restricted to the penalties prescribed in sec-
tion 649 of The Code.

2. Where an agent of another State, having the custedy of an alleged fugitive
under. an extradition warrant, apprehending an attempt at rescue, bad
procured two citizens of this State to accompany him as protection against
violence, and being served with a writ of habeas corpus, commanding him
to take the prisoner before a judge, refused to obey the writ and escaped
with him from the jurisdiction of the court, and there was no evidence
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that the persons acting as guards had actual custody of the prisoner,
though they were present when the writ was read and knew its contents,
nor that they aided or counseled the agent to resist or evade the process:
‘Held, that the persons acting as such guard did not have the custody of
the fugitive, and were not guilty of contempt for failure to surrender him
to the officer charged with the execution of the writ.

3. It is the duty of the judge, to whom an application for the writ of habeas
corpus is made, to issue it, if the petition is made in conformity to the
statute; and it is likewise the duty of all persons to respect and obey it.
If it has been obtained upon false statements, or by the suppression of
facts which would prevent its issue, it will be dismissed upon the hearing.
Until this is done every person who wilfully disobeys its commands or
unlawfully resists or counsels registance to its execution, is in contempt.
and may be summarily punished therefor.

Tuis was a rule serwed upon the respondents to show cause (408)
why they should not be punished for contempt, heard before
Grawes, J., at Spring Term, 1887, of Buncomsr Superior Court.

One. Charles W. Goodlake was charged in the affidavit of J. E. Con-
ner, a citizen of Tennessee and sheriff of Hamilton County therein,
with having made in that State an assault upon J. E. Burlington, with
intent to commit murder, a crime punishable there by law with confine-
ment in the State prison for a term not less than two years, and as a
fugitive from justice, found in the county of Buncombe, was arrested
under a warrant issued by A. T. Summey, a justice of the peace therein,
and on 24 December, 1886, committed to the custody of the sheriff of
Buncombe, to be held under the provisions of section 1165 of The Code.
The prisoner, on 6 January next ensuing, sued out a writ of habeas
corpus, issued by Hon. James H. Merrimon, a judge of the Superior
Court, againgt the keeper of the common jail of Buncombe, wherein the
prisoner was detained, requiring him immediately to produce his body
and make return to the writ before Hon. A. C. Avery, judge, at Mor-
ganton.

Upon the hearing, it was adjudged that the arrest and commitment
were in accordance with law, and, as the agent commissioned by the
Glovernor of Tennessee to demand and receive the prisoner for removal
to that State was not present, that he be recommitted to the sheriff, in
whose custody he was, to await the action of the Governor of this State
upon the requisition of the Governor of Tennessee, if made within
the time limited by law. A second application for the writ of (409)
habeas corpus was presented to the same judge on 19 February,

1887, in which among other necessary averments, it was alleged that the
prisoner had been surrendered to the agent of Tennessee, by virtue of an
order so directing the sheriff from the Governor of this State, for the
purpose of removal, after which he had been suffered by said agent to go
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at large, and had been rearrested and held by said sheriff without fur-
ther lawful authority. The writ was returned before Hon. J. C.
MacRae, judge, at Hendersonville, and he, overruling all the grounds
upon which the claim to be discharged was based, recommitted the pris-
oner to the custody of the sheriff, to be held under the orders before
made.

Pending these proceedings, the said J. E. Conner was charged, upon
the oath of the prisoner, with having committed perjury, in swearing out
the warrant under which the original arrest was made, and he being
carried before Charles W. Malone, another justice of the peace, for
examination, on 6 March, was discharged.

Again, for the third time, a similar writ was sued out upon a petition
containing the required averments under section 1627, and among them,
that the “illegality of the imprisonment in thi% behalf has not already
been adjudicated upon by a prior writ of habeas corpus,” before Hon.
J. F. Graves, J., then at Marshall, in Madison County, returnable
before himself instanter, directed to said J. E. Conner, who, at the time
of making the affidavit, did not have the custody of the prisoner, and to
whom the prisoner was not delivered until the next day, commanding
_ the said Conner to bring the body of the prisoner before him at Mar-

shall, with his return thereto. The writ was awarded on 6 March, and
at once placed in the hands of M. A. Chandley, sheriff of Madison

County, for service. On the night of that day the prisoner was
(410) delivered to the agent, who, with several others accompanying

him for the purpose of preventing an apprehended foreible at-
tempt to rescue the prisoner, entered the cars at Asheville, and pro-
ceeded withiout interruption until the train reached the town of Mar-
shall There several persons, among them the sheriff with the writ,
attempted to enter the car where the prisoner was sitting by the side
of one of the assistants, when the respondent Patterson forbade him,
until he was told that the person was the sheriff, and then made no
resistance, and the sheriff came in, and not finding the agent, Conner,
read the writ in the hearing of the four assistants present, and demanded
the body of said Goodlake, which, the sheriff says in his return, was met
with armed resistance. However, he subsequently found the agent in
the apartment appropriated to the mails, and served the process on him,
disregarding which mandate the agent proceeded on his way and con-
veyed the prisoner out of the State.

‘Thereupon an attachment was awarded against the said Patterson
and others, to wit: W. H. Deaver, J. D. Croft and T. J. Howard, the
judge finding that they had the custody of the prisoner and were in con-
tempt, by virtue of which the said Chandley, sheriff, arrested the said

328



N.C] , FEBRUARY TERM, 1888,

IN RE PATTERSON.

Patterson and Deaver, who alone were accessible to service, and brought
them before the judge to answer therefor.

The said Patterson made answer to the charge under oeath, and in
substance (for the answer is too extended to be reported in detall) dis-
claimed any intent to disobey the mandate of the court, or obstruct the
sheriff in his efforts to serve it, and stated that his presence with the
agent was only to aid the agent in resisting any lawless and. forcible
efforts that it was feared would be made to wrest the prisoner from his
custody, and prevent his removal from the State; and that as soon as
advised of the official ehargcter of the sheriff, and the authority con-
ferred upon him, no opposition of any kind was offered to its exercise,
and that in all this he acted simply in the protection of the
agent against lawless violence, if attempted, to obstruct him in (411)
carrying out the order of the Governor of the State.

"The court refused the request made by respondents to have the mat-
ters of fact submitted to a jury. Respondents excepted.

The respondents offered to show, that the matters-alleged in the peti-
tion for writ of habeas corpus had been theretofore adjudicated; that
this writ ought not to have been issued. The court held that the writ
was issued upon the statements of the petition. Respondents excepted.

Thereupon a large number of witnesses were orally examined pro
and con.

After hearing all the evidence and the argument of counsel,.the court
announced its findings of fact, and pronounced judgment.

The facts found are as follows:

That there is a sufficient statement in the petition filed by Charles W.
Goodlake to authorize and compel the court to issue the writ of habeas
corpus. '

That Charles W. Goodlake had been imprisoned in the common jail
of Buncombe County charged, upon a warrant issued by one A. T.
Summey, a justice of the peace of said county, with having committed an
assault with intent to kill, in the State of Tennessee, and under that
charge was held by the sheriff of said county of Buncombe.

That a writ of habeas corpus had been heretofore sued out on the
petition of the said Goodlake, and heard before A. C. Avery, one of the
judges of the Superior Court of the State, in which it was alleged that
said Gtoodlake was in the custody of the sheriff of Buncombe County, and
upon the hearing, Goodlake had been remanded, to await the requisition
of the Governor of Tennessee.

Another writ had been applied for and granted, but had not been
served, and no further action was taken under it.

Another writ had been applied for by Goodlake, alleging that (412)
he was detained by the sheriff of Buncombe County, which was
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heard before J. C. MacRae, one of the judges of the Superior Court of
this State, and upon the hearing of that writ Goodlake was again re-
manded to the custody of the sheriff of Buncombe County.

The fact that these proceedings had been had was not known to me at
the time the writ was issued. The petition on which I granted the writ
alleged that the petitioner was in the custody of one J. E. Conner.

J. E. Conner, representing himself to be the agent of the State of

Tennessee, on Saturday, 5 March, 1887, demanded Goodlake from the
sheriff of the county, and Goodlake, having obtained a pistol, resisted,
and refused to allow Conner then to take him. A warrant, issued by a
justice of the peace of the county of Buncombe, charging Conner with
perjury, in suing out the warrant on which Goodlake was arrested, was
then and there served on Conner, and the next day he had a hearmg
before the justice of the peace and was discharged.
. There had been on Saturday night some disturbances about the jail,
and a brother of Goodlake being near the jail about midnight, there
being some twenty or thirty persons near him, said, “do not fear, Char-
lie,” and added, “we will tear the jail down, if you say so.”

The pistol was obtained from Charles W. Goodlake on Sunday.

One of the brothers of Goodlake tried to borrow a pistol.

There was some excitement in Asheville on Sunday evening about six
o’clock. The sheriff of Buncombe County again went to the jail to
deliver Goodlake to Conner. Conner requested that the sheriff of Bun-

_combe County would deliver said Goodlake to him privately, and that
the respondent A. C. Patterson should accompany him to the Tennessee
line, to prevent a rescue, as he said.
(413)  Patterson is a deputy of the sheriff of Buncombe County, and
the said sheriff consented that he should accompany Conner, to
assist him, to the Tennessee line.

The respondent W. H. Deaver was the chief of the Pinion Detective
Agency for Western Division of North Carolina, and Conner requested
him to go with him to the Tennessee line, to prevent a rescue, as he said,
and the sheriff of Buncombe County also summoned him to assist in
guarding Goodlake to the train and to the switch below the depot.

Conner and the sheriff of Buncombe County and the respondents did
have some apprehension that an attempt would be made to take Good-
lake from the custody of Conner by force.

There was no real danger of such an attempt.

The respondents, at the request of Conner and sheriff Worley, went to
the jail and Goodlake was taken from the jail by the sheriff of the
county of Buncombe and placed in a covered vehicle, the respondents,
with the sheriff and some other deputies, got into the same vehicle and
drove to a hotel near the railroad depot, and got out and went into the
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depot, and a few minutes later went into the first-class passenger car
where Goodlake was formally delivered by Patterson, as deputy sheriff,
to- Conner, and at the request of the conductor, Conner Goodlake, Pat-
terson, Deaver Croft and Howard went into the second—clsss passenger
car, Goodlake bemg handcuffed.

When the train moved off, Conner, the respondents and T. J. Howard
and T. D. Croft were in the second- class car without pistols upon their
persons.

It was expected by Conner that an application for a writ of hwbeas

. corpus had been or would be made.:

It was known to some of the deputies of Sheriff Worley who went to
the depot, and to other parties, that a petition for a writ of habeas
corpus had been sworn to in the jail Saturday night about midnight,
but it was not communicated by any one to Patterson and Deaver.
Conner, soon after leaving the railway station at Asheville, (414)
claimed to be sick, and left the second-class car and was not seen
in the car again; Howard, Croft and the respondents did remain in the
second-class car with Goodlake in their custody. .

When the railway train arrived at the station at Marshall, it first
went on a side-track, where people do not usually get off; when the sheriff
of Madison County, with duplicate writs of habeas corpus issued by me,
sought to enter the train. He was, at first, forbidden by the respondent
Patterson, who did not know his official station, to enter, but as soon as
he made his official character known, Patterson opened the door of the
car and told him to come in. Conner was not then in that car. The"
sheriff of Madison made known his business and exhibited his writs of
habeas corpus. The respondent Deaver read the writ aloud, and the
respondent Patterson said, “Read your writ, sheriff, and that will tell

~you what to do.” He had experience as a deputy sheriff, and said it
must be served on Conner, to whom it was directed, and the respondent
Deaver contended the same way. One of counsel for petitioner Goodlake
said, “Howard is Conner’s agent, and he is Conmner,” and after the writ -~
had been read in Howard’s hearing, the sheriff handed to him the dupli-
cate, which he would not take, and the sheriff then put the duplicate in
the lap of Howard. About that time the train moved off, with the
sheriff and his deputies still on the train. Search was made through the
train for Conner and he could not be found.

The sheriff then returned into the second-class car and told each of
the respondents and Croft and Howard that he served the writ on each
of them. The respondents replied, “He is not in our custody.” The
sheriff responded, “Goodlake is here in handcuffs. He is in somebody’s
custody, and I serve this writ on each one of you.”
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As the train moved on, the sheriff of Madison County, with his
(415) assistants, continued the search for Conner, and finally he was
found, disguised as a fireman in the mail car, covered over with
mail bags, #nd the writ was served on him; and the sheriff of Madison
County handed to him the writ and petltlon on which it was issued, for
him to read, expecting him to obey it. Conner took the writ and the
petition and carried them off with him. This was in the State of North
Carolina. The respondents were informed that the writ had also been
gerved on Conner, but with this information they, with the said Croft,
Howard and Conner, went on, and carried the said Goodlake beyond the .
limits of this State, into the State of Tennessee.

The defendants now swear that they had no.control over. the said
Goodlake, and that it is beyond their power now to produce him before
the court; and I find as a fact that the said Charles W. Goodlake is now
out of their control, and that they cannot produce him.

I further find that at the time the writ of habeas corpus was served
upon the respondents he was then in their custody.

I further find that the said respondents wilfully disregarded and dis-
obeyed the said writ.

And I further find that the said respondents wilfully assisted the
said J. E. Conner in his attempt to evade the service of said writ.

It is considered by the Court, that when a petition for a writ of
habeas corpus states matters of fact sufficient to authorize the Court to
issue such writ, the Court cannot refuse to issue the writ, although
facts subsequently developed may show that the statements in the peti-
" tion are not true; and although one upon whom such writ is served may
believe the writ was obtained upon false statement in the petition, he
cannot, for that reason, be excused for disobeying it.

It is further considered by the Court, that when a return is made and
the body is not produced, except in case of the sickness of the person in

whose behalf the petition is filed, the Court will not inquire
(416) into the matter as to whether the capture and detention is lawful
or not.

It is further considered by this Court, that when upon the return and
the proofs to support it, that in fact the respondents cannot produce the
body, because it is beyond their power and control, the Court will not
imprison until the body is produced, because the Court will not require
an 1mpossﬂ)le thing to be done.

It is further considered by the court, that where the writ of habeas
corpus had been duly served upon the respondents, as in this case, and
at the time of such service, the petitioner, as in this case, Charles W.
Goodlske, was in the actual custody of these respondents, they cannot
be heard to say that the petitioner Goodlake was in the custody of a
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superior officer, when said superior officer, as in this case, J. E. Conuner,
was hiding and disguising himself, to evade the service of the writ, and
thereby excuse themselves.

It is further considered by the court, that these respondents have Wll-
fully disobeyed the writ of habeas corpus served upon them, while the
petitioner Goodlake was in their custody, and thereby were guilty of a
gross contempt of court, and cannot now purge themselves by saying they
did not intend the necessary consequences of their own act, by now
denymg that they intended any contempt of court.

It is therefore considered and adJudged that the said respondents are
in contempt of the court; and it is ordered and adjudged that the said
respondents, A. C. Patterson and W, H. Deaver, be each of them im-
prisoned in the common jail of the county of Buncombe for the term of

sixty days, and that they be each amerced and fined the several sums of
~ two thousand dollars. And the said A. C. Patterson and W. H. Deaver
being now here before me, and the sheriff of the said county of Bun-
combe being now here present, it is ordered that the said sheriff .do
forthwith take into his custody the said A. C. Patterson and the said
W. H. Deaver and hold them in close confinement in the said
common jail of Buncombe County until the end of the sixty days (417)
imprisonment, and that he hold in person each one of them there-
after until he shall have paid the fine imposed on him,

It is further ordered, that the respondents pay the costs of this pro-
ceeding, to be taxed by the clerk of the Superior Court of Buncombe
County.” '

To these findings of fact and the judgment thereon pronounced the
respondents excepted and appealed.

C. A. Moore (and P. A. Cummings, by bmef) for respondents.
No counsel, contra.

Swurra, C. J., after stating the case: The judge finds as a fact that the
prisoner Goodlake is out of the State and beyond the control of said
Patterson, who, with the correspondent Deaver, against whom the pro-
ceedings are directed, “cannot produce him.” The action now taken is
not, therefore, to compel obedience to any mandate of the court, for this
has become impracticable, but as punitory only in its aims and opera-
tion. The parties still remain exposed to a criminal prosecution for the
offense, in which, upon conviction by a Jury, ample pumshment can be
awarded. Nelther 18 it a means of coercing obedience, in the power of
the party to render, to an order of the court properly entered in a pro-
ceeding before the court, in furtherance of its object. If it were, the
power to imprison, reasonable in duration, would be commensurate with
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the attainment of. its purpose, as is decided in Cromartie v. Commis-
sioners.of Bladen, 85 N. C., 211. But as a means of punishment merely,
in addition to that which may be inflicted upon an indictment, and this
upon facts found by the judge without a jury, Baker v. Cordon, 86
N. C,, 116, limits have been fixed by law upon the exercise of the power.
. The Code, sec. 649.
(418)  In declaring what acts, omissions aind neglects may be pumshed
for contempt, and excluding all others, are enumerated, section
648, paragraphs 4 and 5, “wilful diso»bedience of any process or order
lawfully issued by any court”; “resistance wilfully offered by any person
to the lawful order or process of any court”’; and in section 651, the
power is declared to belong to “every justice of the peace, referee, com-
missioner, clerk of a Superior, inferior and criminal court,” as well as to
the Justices of the Supreme and judges of the Superior Court, “while
sitting for the trial of causes or engaged in official duties.” In re
Brinson, 78 N. C., 278.

As the authority is conferred upon so large a class of officers, while
exercising judieial functions, and when the guilt of the offender is to be
ascertained without the intervention of a jury, as the right and at the
instance of the accused; Baker v. Cordon, supra, there have been limits
- assigned as well as the kinds of punishment allowed, and it is declared in
section 649, that it “shall be by fine or imprisonment, or both, in the
discretion of the court; the fine not to exceed two hundred and fifty
dollars and the imprisonment not to exceed thirty days.” In re Walker,
82 N. C., 95.

The present case falls directly within the terms of the statute, and we
are at a loss to find upon what grounds the able and learned judge, who
imposed the sentence of imprisonment for sixty days and a fine of two
thousand dollars, on each of the offending parties, felt warranted in
doing s0, unless he overlooked the distinction we have pointed out, in
the cases referred to in this opinion. We have no hesitancy in recogniz-
ing the right of the General Assembly to pass the act defining and pun-
ishing contempts, as is done in the provisions we have cited, inasmuch as
they do not undertake to deprive the court, nor could they do so, of any
of its inherent and essential functions, without which their duties, as
judicial tribunals, could not be performed.

This renders necessary the reversal of the judgment entered

(419) by the judge below, and disposes of the appeal, without further

éxamination of the case in reference to numerous other excep-

tions; but as it may facilitate the final settlement of the controversy, we

will notice one of them, and that is to the effect that there is no evidence

of a wilful disobedience of the mandate, nor of a wilful resistance to
its enforcement, the first of which is found by the judge as a fact.
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It is quite apparent that the legal custody of Goodlake was with the
agent Conner, and the execution of the writ consisted in making it known
to the party detaining the prisoner, and this is done by leaving him a
copy. It was thus served upon the agent, and the respondent could not
legally take the control and possession of the prisoner from him, for
whose defense against lawless and overpowering foree if required, he was
on the train. There is no evidence of his having the custody, so as to
be able to produce the body without invading the rightful authority of
the agent, conferred by the writ of extradition, that was being exercised
in conveying the fugitive to the State wherein his alleged offense was
committed. If he had counseled, or in any way aided in, the disobedience
of the writ, so that the agent was induced or enabled to evade the requisi-
tion made upon him, he might, perhaps, have been responsible for the
nonproduction of the body, or for resisting the order, a result wilfully
brought about by such participation in the conduet of the agent, by
which the purposes of the writ were frustrated. But we see no evidence
of this in the proofs offered, nor of opposition to the service of the order,
unless it be in the objection to the sherifi’s entering the cars, and this
plainly proceeded from the belief that he was not an officer armed with
authority, for as soon as the sheriff announced his official character, no
resistance was made to his entering and executing the order. It is true,
the agent had secreted himself in another part of the train, leaving his
prisoner in the seat by the side of his assistant Howard, upon
whom service was made, as it was afterwards made upon the (420)
agent himself ; but it is not shown that the respondent, by act or
word, interposed any obstacle in the sherif’s way or hindrance to his
executing the writ. 'We do not, therefore, find any testimony to support
or to warrant an inference of a wilful disobedience of the order of the
court, upon which the respondent was adjudged to be in contempt. This
is the finding, and not that of resistance to the officer, upon which the
penalty has been adjudged, and we must sustain this exception to the
ruling.

While implicit submission to judicial authority, lawfully used, is an
" inexorable requirement of every one, and the judge acted rightly in
awarding the writ upon the verified statements in the application, the
process of the court had been grossly abused by the prisoner, in his
repeated efforts to thwart the proceeding for extradition required by the
Congtitution of the United States, and enforced by the statute in this
State, in the three different suings out of the writ in each of which he
was required, in order to obtain it, to swear “that the legality of his
imprisonment or restraint has not been already adjudged,” and im-
posing upon the judge, from whom it was last sued out. It was his
duty to-issue it and enforce obedience, notwithstanding he would have
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dismissed the proceeding when regularly brought before him, and it was
seen t