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E R R A T A .  

On page 83, line 6 of the opinion, for "respectable" read "responsi- 
ble." 

On page 255, line 4 of the opinion, for " proven " read .' proved." 
On page 259. line 17, for " divisions " read " decisions." 
On page 343, line 8,  for '. partly" read .' purely." 
On page 343, line 16, for '. where" read " when." 
On page 348, line 3, for " cause " read " course " 
On page 360, line 8 of the opinion, for " covenant " read " conve- 

nient." 
On page 360, line 12 of the opinion, for '. indebtedness " read " deduc- 

tion " 
On page 377, line 1.5, omit " and." 
On page 379, line 11, for "therefore" read " thereupon." 
On page 384, line 23, for " encounters" read " suffers " 
On page 466, line 18, for "nerved" read '. moved " 
On page 532, line 7, insert .' not " after " do " 
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JOHN I?. McLEAN v. THE CHARLOTTE, COLUMBIA AND 
AUGUSTA RAILROAD COMPANY. 

Common Carrier- Contract-Interstate Commerce- Jurisdic- 
tion-Penalty. 

1. A contract with a railroad company to carry freight from a place 
within this State to a place within another State at a fixed price for 
the entire route, the price thus charged being greater than that 
required from others for same service, is not embraced by the pro- 
visions of $1966 of The Code. 

2. Such a contract is also a matter affecting interstate commerce, the 
control of which is vested exclusively in Congress. 

(McGwigan v. Railroad, 95 N. C., 428, cited and approved). 

CIVI~, ACTION, tried at February Term, 1886, of IREDELL 
Superior Court, before MacRae, Judge. 

In deference to an intimation of his Honor, a t  the close 
of the testimony, that he was not entitled to recover, the 
plaintiff submitted to a nonsuit and appealed. 

Messrs. W. 31. Robbins and B. F. Long, for the plaintiff. 
iklessrs. D. Schenck and Charles Price, for the defendant. 



2 IN THE SUPREME COURT. 

SMITH, C. J. The action is prosecuted against the defend- 
ant company as the lessee of the Atlantic, Tennessee and 
Ohio Railroad Company, in possession of and operating its 
road, to recover the penalty given in 51966 of The Code. 
In view of our decision in McGwigm v. Railroad, 95 N. C., 
428, it becomes unnecessary to consider the particular rulings 
in  the Court below shown in the record and intended for 
review in the appeal, since the same fundamental difficulty 
lies in the way of maintajning the action, as in other simi- 
lar cases. The complaint discloses a case where the contract 
was for the transportation of the goods from Mooresville on 
the road, to the city of Philadelphia, at a fixed price for the 
whole route. 

It  is not, therefore, within the terms of the statute, and if 
i t  were, the carriage comes within interstate commerce, the 
regulation of which vests exclusively in Congress. This 
action must be dismissed at  plaintiff"^ costs. 

No error. Affirmed. 

WILLIAM P. WHITTAKER and wife v. THOS. N. HILL. Trustee, 
and W. W. GWATHMEY & CO. 

Deed in Bust-Injunction . 

Where the complaint states facts sufflcient to authorize a temporary 
injunction, and the answer raises serious issues, the determination 
of which is doubtful, it is not error to continue the injunction till 
the hearing upon the merits, especially when it appears that the 
subject matter of the action will remain unimpaired. 

(Harrison v. Bray, 92 N .  C., 488; and Turner v. Cuthrell, 94 N. C., 239; 
cited and approved). 

CIVIL ACTION, heard before Shepherd, ,Judge, at March 
Term, 1886, of HALIFAX Superior Court, upon complaint, 
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answer, affidavits, &c., to dissolve an injunction thereto 
granted, to restrain the defendants from selling certain lands 
conveyed to secure the payment of debts by the defendants. 
15s Honor refused to dissolve, and continued the injunction 
to the hearing. The defendants appealed. 

Mr. lYalter E. Daniel, for the plaintiffs. 
144~. Thos. A? Hill, for the defendants. 

MERRIMON, J. The plaintiffs, in their verified complaint, 
allege, as the ground of the equitable relief they demand, 
that the debt specified in and secured by the deed of trust 
under which the defendant trustee is proceeding to sell the 
land, which it purports to convey to him in trust, has been 
fully paid by the proceeds of the sale of a part of the per- 
sonal property and cotton of the crop conveyed by that deed, 
and as by its terms and effect provided. They further allege, 
that the land mentioned is all that the husband plaintiff 
owns and had at the time the deed was executed, and that 
it is not worth more than $1,000, and he is entitled to have 
his homestead therein allotted to him. I t  is further alleged, 
that the feme plaintiff was at the time she purported to 
acknowledge the execution of the deed of trust mentioned, 
the wife of her co-plaintiff-that she was then under the age 
of twenty-one years, and will not attain her majority until 
the ninth day of February, 1888; and that the deed men- 
tioned is inoperative and void as to the land embraced by 
it, because this land constituted the homestead of t,he plain- 
tiffs. 

The defendants in effect confess and avoid the alleged 
cause of action. They admit that they received the money, 
the proceeds of the sale of the personal property, including 
the cotton, as alleged in the complaint; but they aver that 
in the latter part of the crop -yet& of 1884, at the request of 
the husband plaintiff, they advanced to him money to 
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enable him to gather his crop, with the understanding and  
the agreement on his part with them, that the unsecured 
debt thus created by him should be paid from the proceeds 
of the crop before any part of the secured debt mentioned 
should be paid ; that in pursuance of this agreement, they 
applied so much of the proceeds of the cotton as was neces- 
sary to pay the unsecured debt, and they allege that there is 
a balance of $462.48 and interest, of the debt embraced by 
the deed of trust, yet unpaid. 

The action seems to have been brought in good faith, and 
if the complaint be taken as true, the husband plaintiff is 
entitled to relief by injunction The defendants, however, 
while admitting the material facts stated in the complaint, 
allege other facts, which, if true, seriously put in question 
the plaintiff's right to the relief sought. 

The letters of the husband, put in evidence by the defend- 
ants, tend strongly to show that he did agree to pay the un- 
secured debt as alleged by the defendants. The amount of 
this debt is not stated, as agreed to by him, nor does he ad- 
mit that he received the statement of account rendered, or 
its correctness. The matters of fact at issue are not entirely 
free from doubt, and besides, important questions of law are 
raised that ought not to be decided until the action shall be 
tried upon the merits. 

I n  such cases, the injunction will be continued until the 
hearing upon the merits, especially when i t  appears, as it 
does in  this case, that the security will remain unimpaired. 
Harrison v. Bray, 92 N. C., 488; Turner v. Octhrell, 94 N. C., 
239. 

There is no error. Let this opinion be certified to the 
Superior Court according to law. 

No error. Affirmed. 
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The State on the rela.tion of M. I?. SKINNER v. A. J. BATEMAN et al. 

Bond, Oficial-Schools-Statute-Treast~rer. 

1. The effect of the Acts of the General Assembly of 1883 and 1885 in 
relation to a graded school in Edenton, was to supersede the organi- 
zation of the school district within the same territory, and confer all 
the powers theretofore exercised by the school committee under the 
general law and transfer all moneys then in the treasury to the 
trustees created by said special enactments. 

2. The school committee for the superseded district had no authority to 
contract or give orders for the payment for teaching a school therein 
after the passage of the Acts of 1883 and 1885; and it was no breach 
of the county treasurer's bond to refuse to pay upon their order, 
although a t  the time he had moneys in his hands apportioned origi- 
nally to said district. 

(Puett v. Commissioners, 94 N. C., 709, cited). 

CIVIL ACTION, tried before Gudger, Judge, at Spring Term, 
1886, of CHOWAN Superior Court. 

A jury trial was waived, and judgment having been pro- 
nounced upon the facts found by the Court, the plaintiff 
appealed. 

The plaintiff was employed by the school committee of 
district No. 3, in Chowan, for the free education of white 
children, to teach therein for four months, terminating on 
January 30,1885, at a compensation of twenty-five dollars per 
month. Having completed her contract on the day men- 
tioned, she applied for and obtained from the committee an  
order on the county treasurer, the principal defendant, A. 
J. Bateman, for the money due for her services, he then 
having funds received from his predecessor in office suffi- 
cient for the purpose, and payment was refused. Thereupon 
she instituted the present action on the treasurer's official 
bond against him and the other defendants, his sureties, to 
recover in damages the amonnt specified in the order. 
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The defence rests upon the alleged effect of three several 
acts of the General Assembly, ratified respectively on March 
3d, 1883, January 19th, 1885, and February 25th, 1885, 
whereby the territory constituting the said third district is 
made a graded school district for the instruction of the same 
class of children which, it was insisted, dispiaced and super- 
seded the former district and converted it into a graded 
school district with enlarged means of usefulness, and hence 
the plaintiff's employment was unauthorized and the fund 
not liable to the orders of the said school committee. 

The act of March 3d, 1883, forms the graded school dis- 
trict and places the school under the management of a board 
of trustees who are authorized ($3) "to employ teachers and 
do all such acts as shall be necessary to carry on said graded 
school, and shall be the custodian of all public school prop- 
erty for the white race of said school district." 

Section four, more explicit in its bearing upon the matter 
in controversy, enacts : 

"That all public school money which shall from time to 
time be collected under the general school law for the white 
race of said school district, and all special school taxes which 
may from time to time be collected from white persons in 
said school district, shall be applied for keeping up the said 
graded school for white children under the orders and direc- 
tions of said board of graded school trustees for the white 
race." 

A similar provision is made for a graded school for colored 
children, and then it is enacted that "the treasurer of 
Chowan and the suretie3 on his official bond " shall become 
"responsible for the proper disbursement of all moneys col- 
lected under this act," $8. 

This enactment was repealed at the session of 1885, and 
another act, entitled "An act to establish the Edenton 
Graded School,'' ratified on the 19th day of January, (Acts 
1885, ch. 7,) substituted in its place, in which certain dis- 
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criminating features in the former, supposed to be obnoxious 
to the Constitution, and since held to be in Puett v. Commis- 
sioners, 94 N. C., 709, are omitted. The essential provisions 
of this act, so far as they affect the present controversy, may 
be thus summarized: The Edenton graded school for School 
District Number Three, of Chowan county, for the white 
race, is incorporated, and its functions to be exercised by a 
board of trustees who are to organize by the appointment of 
a president, secretary and treasurer, of whom the latter is to 
have charge of the funds, except the public funds in the 
custody of the county treasurer," §$I and 2. 

The trustees have authority to employ and pay teachers, 
&c., and " to do all such acts as may be necessary to carry on 
said school and to secure its good order," and all powers and 
duties formerly vested in the school committee for the white 
race of said district are vested in said board," 43. 

Section four we quote in full: "The said board shall be 
custodian of all public school property for the white race of 
said district, and all unexpended public school money which 
has been apportioned or collected for the white race of said 
school district, under the general laws of the State, not ap- 
plicable to contracts heretofore legally made, and all of (the 

I 

I 
last word is stricken out by the amendatory act of February 
2Sth, ch. 138,) which shall hereafter from time to time be so 
collected or apportioned, shall be applied for keeping up said 
graded school, under the orders and directions of said board, 
and the treasurer of Chowan county shall pay out the same 
on the order of said board, approved and signed by its presi- 
dent and secretary; but no order shall be given on the 
county treasurer until the service or property for which it is 

~ given has been furnished in full, and the public funds ap- 
propriated to said school shall be drawn from the county 
treasury at the rate of one tenth thereof for each month the 
school may have been in operation." 
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SMITH, C. .J., (having stated the ca>c\. TYP tliink it mani- 
fest that the ftlncls in the county twawrer's Iiantls are with- 
dmwii from the control of thc conmittce of the former 
school district, a i d  at thc tinle ~ r h e n  tlley un;lertoof by 
their order to appropriate the required snui to the plaintiff's 
denxind, their authority had ceased, ant1 that money, as well 
as that derirerl from other sonrces, was intenclctl to be used 
in the support of the supplanting gmclccl school with its 
greatly inlln-o~ed ndrnntages for gmtnitous education This 
is certainly so, unless a, tlifferent result is produced by the 
qualifying words following the transfer of the funds collected 
undw the general law, "not applicable to contracts hereto- 
fore legally made." Does this clause save the present con- 
tract and warrant its payment in the manner adopted? 

I n  our opinion the committeemen were disabled to engage 
a teacher or to pay one after the act of 1883 was passed, the 
evident purpose of which is to adopt the facilities for a bet- 
ter education, supplied by a graded school, which, with the 
means at  the disposal of the trustees, it was hoped would be 
kept up for forty weeks in the year; ch. 220, sec 4. 

I t  could not have been intended to cripple the latter by a 
continuance of the former district school and the use of the 
funds in  its support. 1411 the resources for the maintenance 
of the substituted graded school were required, a i d  hence 
the action of the committee in keeping in  operation the 
other school was unauthorized. 

Besides, this section simply means not that the funds shall 
remain in the defendant's hands for disbursement in meetiilg 
pre-existing valid contracts, but that such contracts must be 
paid before the moneys can be used for the graded school. 
The transfer is subject to the incumbrance. Still it must 
pass into the hands of the new depository, and in his hands 
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i s  first applicable to the antecedent obligations incurred, and 
then to the use of the graded school. Hence, there was no 
breach of the defendant's bond in refusing to recognize the 
authority of the committee to direct the payment whose 
functions had been wholly withdrawn. 

If the plaintiff has any redreqs she has not pursued the 
proper course to obtain it, but should make her demand of 
the trustees, and we do not mean to intimate that her claim 
upon the fund is valid. 

We therefore concur in  the ruling of the Court that the 
plaintiff cannot recover, and i n  clismissing the action at  the 
appellant's costs. 

No error. Affirmed. 

W. H. THOMPSON v. SALLY ONLEY. 

Appeal- 0,ntempt-Bond-Endorsement - Evide.tce - Posses- 
sion. 

1. Where, upon the trial, a party to the action was ordered tosurrender 
the possession of a paper to the custody of the Court, and refusing, 
was committed for contempt, and thereupon obeyed the order and 
was set at liberty, but excepted and appealed; Held, (1) that such a 
refusal was a contempt; (2) that as the appeal presented only an ab- 
stract question of the power to make the order, it should be dis- 
missed. 

2. The bare possession of a bond or note, unendorsed, by a stranger, 
does not raise a presumption that it is the property of the person 
having possession. 

3. To give title to a note or bond, an endorsement or assignment is not 
necessary. 

4. To exclude the testimony of a party to an action upon the ground 
that it related to a transaction between the witness and a deceased 
person, it must appear that the knowledge of the witness was 
derived from a personal transaction with the deceased person. 

(Lockhart v. Bell, 86 N. C., 449, and s. c., 90 N. C., 499; Sikes v. Par- 
ker, 95 N. C., 232; Holly v. Holly, 94N. C., 670; cited and approved). 
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The orders and judgment from which defendant appealed 
were made Iny Gudger, Judge, at Chambers, on the Spring 
Circuit, 1886, of the First District. The issues joined upon 
the pleadings were tried before Shipp, Judge, and a jury, a t  
Fall Term, 1886, of PASQIJOTAXK Superior Court. From 
the verdict and judgment then rendered the plaintiff ap- 
pealed. 

The appeals were docketed and argued separately, and 
the opinions were filed separately, but for convenience of 
reference they are reported under one title. 

The action was prosecuted by the plaintiff as administra- 
tor of Joshua Lowe, to recover  possession^ of a note, under 
seal, executed by William J. Harrall to the intestate, on Jan- 
uary 14, 1882, and due, with interest from January 1, 1881, 
on January 1,1883, in the sum of four hundred dollars. 

The note was given, as appears on its face, to secure the 
residue of the purchase nioney for a tract of land bought of 
the intestate ; and the defendant being in possession and 
claiming it as her property, refused to surrender it on the 
plaintiff's demand. 

During the pendency of the action the plaintiff obtained 
an order from the clerk, made in pursuance of $323 of The 
Code, in the following terrns : 

' a  To the S h e w  of said County-Greeting : 

You are hereby commanded to proceed forthwith to take 
into your possession from defendant in the within cause, Sal- 
lie Onley, the property described in the complaint and affi- 
davit, and upon the plaintiff entering into good and suffi- 
cient bond of $1,000, you will deliver the same to him or his 
agent." 

Under this process the sheriff made demand of the note, 
and the defendant, admitting her possession, refused to sur- 
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render it. Thereupon, and on proof of these facts, his Honor, 
Judge Gudger, then presiding in that District, issued a rule 
requiring the defendant and Timothy S. Onley, her brother, 
who advised her not to deliver up the note until she could 
consult counsel, "to appear before him at Chambers, in Gates- 
ville, on April 5th, 1886, to show cause why the said note 
shall not be surrendered and deposited i11 Court, or they 
attached for contempt for refusing to obey the order of the 
Court." 

The parties did so attend and answer, and upon the hear- 
ing this order was made : 

" This cause coming on to be heard this day upon plaintiff's 
motion against the defendant and Timothy S. Onley, of which 
they have had due notice, to show cause why the defendant 
shall not deliver to the sheriff of Pasquotank county the 
bond described in the original affidavit in this cause, dated 
----, 1885, as required by the order of the Court of ----, 
1885, or be attached for contempt of Court in refusing 
to obey said order, and it appearing to the Court by the 
admission of the respondents that defendant at the time 
the said sheriff demanded the bond, under said order, was 
in possession of the same, and had the actual control and 
custody thereof, but wrongfully refused to deliver the same 
to the said sheriff, and was actively counseled and advised 
so to refuse, by tthe respondent, Timothy S. Onley ; and it 
further appearing and being found by the Court, that the 
said defendant now on the hearing of this motion, has the 
said bond in her possession and control, and is ordered 
by the Court at once to put the same in the custody of the 
Court, but refused and still refuses so to do ; it is ordered by 
the Court that the said defendant, Sallie Onley, and the re- 
spondent, Timothy S. Onley, be committed to the common 
jail of the ,county of Gates, there to be held till they comply 
with the order of the Court, by delivering the said bond to 
the Court or to the said sheriff of Gates to be delivered to the 
Court, or until the further order of this Court. 
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I t  is further ordered that the respondent pay the cost of 
this motion." 

Thereupon the defendant surrendered the bond in open 
Court, and it was ordered to be deposited with the clerk for 
safe keeping until further direction of the Court. 

From the above judgment and orders the defendant 
appealed. 

On the trial before Sl~ipp, J l d g e ,  by consent, the following 
issues were submitted to the jury : 

Is  the plaintiff the owner of and entitled to the possession 
of the note or bond in controversy ? To this inquiry the 
response was in the negative. 

I n  support of his claim the plaintiff took the note from 
the officer and read it to the jury. I t  was unendorsed. 
This was the only evidence offered by him. The defendant, 
examined on her own behalf, testified that she had seen the 
note before; that it was in her possession at the commence- 
ment of the action and so remained until delivered up by 
the command of the Court ; and that it was her own property. 

The Court instructed the jury, that the note or bond being 
payable to Lowe, the plaintiff's intestate, and not endorsed 
by him, it was prima facie the property of the plaintiff, 
nothing else appearing, and that the defendant's possession 
does not raise a presumption that the note or bond is the 
property of the defendant. 

The Court further charged the jury, that the defendant 
testified that the note or bond was in her possession at the 
institution of this action and up to the time it was taken 
from her and impounded in the clerk's office by order of 
this Court, and that she is the owner of said note or bond, 
and that the same is her property. The Court charged the 
jury it was simply a question of ownership; that to give 
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title to a note or bond an endorsement or assignment is not 
necessary, and that it is a matter of fact for the jury to de- 
cide, and that if the jury believe the t,estimony of the de- 
fendant, the plaintiff is not entitled to recover. 

The plaintiff excepted to the charge, and fromsthe judg- 
ment rendered for the defendant, appealed. 

Messrs. John Gatling and W. D. Pruden, for the plaint,iff. 
Mr. C. W. Grandy, for the defendant. 

SMITH, C. J., (after stating the case) 

PLAINTIFF'S APPEAL. 

The instruction complained of is in entire accord with the 
law as declared in Holly v. Holly, 94 N. C., 670. 

The appellant's counsel suggests that the defendant's testi- 
mony necessarily involves a transaction with the intestate's 
payee, since by his act alone could the property in the note 

I be dipested so as to pass to another; and hence it comes 
within the inhibition of 6590 of The Code. 

To this objection the answer is obvious and direct. 

I 
I. No exception to the admission of the testimony was 

taken. 
i 11. It  cannot be seen that the only source of the witness's 
I information was " a personal transaction or communication 
I between her and the deceased." 

111. The plaintiff, if he wished to have the evidence ruled 
out for the reason suggested, could have interrogated the 
witness as to the facts in a preliminary inquiry, in order to 
sustain his proposed exclusion s6ould it be that the only 
knowledge or information possessed by the witness was de- 
rived from personal intercourse with the deceased. Lock- 
hart v. Bell, 86 N. C., 449, and same case, 90 N. C., 499; Sikes 
v. Parker, 95 N. C., 232. 
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MITCHELL v. MITCHELL. 

I t  must be declared that there is no error in the ruling, 
and the judgment restoring the note to the defendant must 
be affirmed. 

No error. Affirmed. 

\k7ithout adverting particularly to the question discussed 
by appellant's counsel, whether the refusal to accede to the 
sheriff's demand of the note was in strictness a contempt as 
offering a resistance wilfully to a lawful process of the Court, 
The Code, $648, paragraph four, the order for the surrender 
of the note, at the hearing, disobeyed while it was in the 
power of the appellant to comply, warranted the cotnmit- 
ment as a means of forcing compliance; and as this result 
was at once obtained, the order of imprisonment was ex- 
hausted and the appellant set at liberty. 

There was consequently no practical benefit to be sought 
by an appeal, and an abstract question only is presented, 
that is, as to the right of the Judge to require the surrender 
of the paper to the custody of an officer of the Court. 

The costs, as incidental to the judgment, must follow its 
disposition. The appeal of the defendant, as wholly unnec- 
essary, must be dismissed. 

Dismissed. 

JAMES H. MITCHELL, Adm'r el. b. n. of E. J. MITCHELL, v. WIL- 
LIAM P. MITCHELL et al. 

Action, Joinder of-Division of-Demurrer- Pleading. 

1. A cause of action against a clerk of the Superior Court for damages 
resulting from malfeasance in accepting an insufficient bond from 
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an administrator, cannot be joined with a cause of action against 
such administrator and his sureties for a devastavit, the respective 
liabilities of the parties having no connection. The Code, 5267. 

2. The provision of The Code, 5272, authorizing the Court to direct a 
division of improperly joined causes of action, does not extend to 
the cases where there is also a rnisjoinder of parties to the action. 

(Brownv. Cobb, 76 N. C., 391; Logan v. Wallis, Ibid, 416; Street v. 
Tuck, 84 N. C., 605; Burns o. Williams, 88 N. C., 159; Morris v. Gen- 
try, 89 N. C., 248; cited and approved). 

CIVIL ACTION, tried upon complaint and demurrer, at Fall 
Term, 1885, of BERTIE Superior Court, before C m n o r ,  Judge. 

I t  was alleged, in substance in the complaint, that E. J. 
Mitchell died intestate in the county of Bertie, prior to 
November of 1861, and that Stark B. Smith was appointed 
administrator of his estate on the 1st day of that month, and 
took possession sf the personal property of his intestate, and 
afterwards died in August of 1867, before completing the 
administration of the estate in his hands ; that thereafter, 
Abrain Holder was appointed administrator de bonis n o n  of 
said estate, and he also dying before completing the admin- 
istration, in October, 1881, W. P. Mitchell, the defendant, was 
appointed administrator de hottis n o n ,  and before completing 
administration thereof, he was for cause removed as such ad- 
ministrator, and the plaintiff was appointed administrator de 
bonis  n o n  in his stead ; that the defendant W. P. GurIey was 
Clerk of the Superior Court and Judge of the Court of Probate 
of the county named, from 1869 until January of 1881, and 
while exercising probate authority he appointed the said W. 
P. Mitchell such administrator de bonis non ,  as above stated, 
and took from him a bond in that behalf for only the sum 
of $2,000, when he well knew that the assets of said estate 
that ought to pass into the hands of said Mitchell as such 
administrator were of the value of at least $6,000; that in 
so taking said bond, he was grossly negligent and guilty of 
misfeasance in office, &c. 
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The plaintiff brought this action against the said W. P, 
Mitchell and the sureties on his bond as administrator, 
alleging breaches of the conditions thereof, and demanding 
an account of assets that were or ought to have gone into his 
hands, &c. ; and also against the defendant Gurley as clerk 
of said Court, demanding judgment against him for the bal- 
ance of the amount ascertained to be due from said W. P. 
Mitchell as administrator aforesaid, above the sum of $2,000, 
the amount of his bond. 

The defendants demurred to the complaint, and assigned 
as grounds of demurrer : Jirst, a misjoinder of parties defend- 
ant ;  secondly, that several distinct causes of action had been 
misjoined, one being an alleged cause of action against the 
defendant Mitchell and the sureties of his bond for alleged 
breaches of the conditions thereof, and another, against the 
defendant Gurley, as clerk, &c., for accepting an insufficient 
bond, &c. 

The Court below sustained the demurrer, and granted 
leave to the plaintiff to proceed in this action against Mitch- 
ell and his sureties, and against the defendant Gurley in a 
separate action. 

From this judgment the plaintiffappealed to this Court. 

Mr. R. B. Peebles, for the plaintiff. 
------------, for the defendant. 

MEBRIMON, J., (after stating the facts). We do not doubt 
that the Court properly sustained the demurrer. I t  is 
plainly to be seen that the plaintiff undertook to unite in 
the same action two separate and distinct causes of action 
that may not be so united against different parties in no 
way connected with each other in such respect. 

The first cause of action alleged is against the defendant 
Mitchell and his sureties for the alleged breach of the con- 
ditions of his bond as administrator de bonis non, in that he, 
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having been removed as such administrator, failed to sur- 
render to and account with the plaintiff for the assets of his 
intestate that came and ought to have come into his hands. 

Tha cause of action was in no legal sense connected with 
the alleged cause of action against the defendant Gurley- 
the latter was not a surety of the bond sued upon-he had 
no part of and was not chargeable with the assets of the in- 
testate in any respect or nlanner. 

The second cause of action-that alleged against Gurley 
-was for gross neglect and tnalfeasance in office as clerk of 
the S~~per ior  Court, in failing to require the defendant 
hlitchell to give a bond as administrator de bonis non in a 
sum sufficient in amount. 

This was a nlatter separate and distinct from the alleged 
breaches of the conditions of the bond given, and had no 
connection with the cause of action in that respect. The 
defendant Mitchell and his sureties are not charged with 
having anything to do, or with being responsible for the neg- 
lect and malfeasance in office of the defendant Gurley. 

The alleged liabilities of the parties respectivelx are dis- 
tinct, and, as causes of action, have no connection with each 
other, nor are the defendants jointly or in common answer- 
able to the plaintiff in such respects. 

Comprehensive as are the provisions of the statute (The 
Code, $267,) allowing several causes of action to be united in 
the same action, it does not extend to and embrace distinct 
causes of action against diRerent persons having no substan- 
tial conl~ection with each other in respect of such causes of 
action. I t  does not provide for the consoIidation of all sorts 
of causes of action in the same action, nor does it allow two 
or more different persons to be sued in the same action in  
respect of distinct causes of action where there is no joint 
or common liability among them. 

To allow this, would be practically to allow the consolida- 
tion of two or more dietinct. actions as to parties and the 

2 
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causes of action, into one. Such procedure and practice 
would not only be impracticable, but it would lead to con- 
fusion, and result in injustice to litigants. Different causes 
of action in favor of and against different parties must be 
litigated in different actions. Brown v. Coble, 76 N. C., 391; 
Logan v. Wallis, Ibid., 416; Street v. !Puck, 84 N. C ,  605; 
Burns v. Williams, 88 N. C., 159. 

The Court ought not, however, to have made the order 
dividing the action into two actions, granting the plaintiff 
leave to proceed properly in each, because there was a mis- 
joinder of two distinct causes of action, and as well, a mis- 
joinder of parties defendant. The authority to direct and 
make such division is conferred by statute, and it (The Code, 
$272,) provides that, " If the demurrer be allowed for the 
reason that several causes of action have beer] improperly 
united, the Judge shall, upon such terms as may be just, 
order the action to be divided into as many actions as may 
be necessary to the proper determination of the causes of 
action therein mentioned." The power thus conferred can 
be exercised only in cases when there is a misjoinder of sev- 
eral causes of action-it does not extend to cases in which 
there is both a misjoinder of several causes of action and 
likewise a misjoinder of parties. In the latter case, it would 
seldom be practicable to divide the action. The statute has 
not provided that it may be done. 

The Court properly sustained the demurrer. I t  improp- 
erly directed a division of the action. I t  should have dis- 
missed it, unless upon application of the plaintiff it had 
allowed him, upon just terms, to amend as to parties and 
the pleadings. 

To the end the plaintiff may have opportunity to apply 
for leave to amend, the case must be remanded, with instruc- 
tions to modify the judgment as here indicated, unless the 
plaintiff shall obtain leave and make proper and necessary 
amendments. Morris v. Gentry, 89 N. C., 248. 

Error. Remanded. 
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HATTIE V. TATE et als. v. J. J. MOTT et als. 

Judicial Sales-Infants-Jurisdictio~z-Parties Judgment- 
Estoppel. 

1. The Superior Courts have succeeded to all the jurisdiction of the late 
Courts of Equity in respect to infants, and they have authority to 
direct sales of their property, both real and personal, in proper cases. 

2. The guardian or next friend of an infant is not, properly speaking, a 
party to the action, although his name appears in the record. 

3. The next friend of an infant ought always to be appointed by the 
Court, and really he is an officer of the Court, and under its wper- 
vision and control. 

4. The Court has power, for good cause shown, to remove the next 
friend of an infant litigant, and appoint another as often as may be 
necessary. 

5. I t  is not essential that the infant should know that an action has been 
brought in his favor by a next friend, as his incapacity to judge for 
himself is presumed, but the Court may inquire into the propriety 
of the action and take such steps as may be necessary. 

6. Where an infant sues by a next friend he is as much bound by the 
judgment as an adult, and this rule applies to non-resident as much 
as to resident infants. 

7. A judgment for or against an infant. when he appears by attorney, 
but has no guardian or next friend, is not void, but only voidable. 

8. A guardian appointed in another State has no authority to represent 
his wards in suits and proceedings in this State, but when he brings 
suit for them as guardian it will be treated its if he were next 
friend. 

9. So, where non-resident infant tenants in common filed an ex parte 
petition to sell land for partition, by their guardian, who was a non- 
resident; I t  was held, that the decree of sale was not void, and 
could not be attacked collaterally. 

(Williams v. Hawington, 11 Ired., 616: ex parte Dodd, Phil. Eq., 97; 
Sutton v. Schonwald, 86 N. C., 198; Morris v. Gentry, 89 N. C., 248; 
White v. Albertson, 3 Dev., 241; Marshall v. Fisher, 1 Jones, 111; 
England v. Garner, 90 N .  C., 197; Turner v. Douglass, 72 N. C., 127; 
cited and approved). 
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CIVIL ACTION to recover land, tried upon a case agreed, 
before Boykin, Judge, at Fall Term, 1886, of IREDELL SU- 
perior Court. 

The question of title only was tried, i t  being agreed by 
the parties that the damages for rents and profits should be 
reserved until the question of title was settled 

I t  appears in the record, that William S. Tate died intes- 
tate in the county of Iredell in 1879, seized of the land 
presently to be mentioned, leaving surviving him a widow, 
the plaintiff Cora M. Tate, and numerous children, all under 
the age of twenty-one years, except one ; that after the death 
of her husband, the widow removed to the State of South 
Carolina, taking her children with her, and in 1881, Sam- 
uel J. Douthit was appointed guardian for these infants in 
that State. 

I t  further appears, that in August, 1881, the widow named 
above, her daughter of age, and the guardian in South Car- 
olina named, employed counsel in the county mentioned, 
and brought their ex parte special proceeding in the Superior 
Court of that county, in which the widow and her children 
including the infants, filed their petition, the latter by the 
said Samuel J. Douthit, purporting to be their guardian in 
South Carolina. 

111 this petition it was alleged, that the said children were 
the heirs at law of the said intestate ; that the said Douthit 
had been duly appointed guardian of the infants named 
therein ; that the petitioners, except the widow, were each 
entitled to an undivided one seventh of the land specified 
and described, subject to the dower of the widow, and she was 
a petitioner as to her right as doweress ; that the land was 
of the value of about $2,045 ; that the infants had no other 
income ; that the houses on the land were going to decay 
and ruin ; that the petitioners desire a sale of the land to be 
made under the order of the Court ; $hat their respective righk 
be ascertained, and the share of each of the infants in the 
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proceeds of sale be paid to the said guardian, to be invested 
for them in South Carolina, and that they had no general 
or special guardian in this State. The prayer was for a sale 
of the property, an account, that the several sums due the 
parties of age be paid to them, and those due the infants be 
paid to the said guardian, &c. 

Thereupon, there was an order of sale, and a commissioner 
appointed to advertise and sell the land. This order was 
approved by the Judge. Thereafter, there was a sale cf the 
land, and the defendant W. M. Cooper became the pur- 
chaser at the price of $1,435. The commissioner reported 
the sale, and that the land sold for its full and fair value. 
This report was confirmed by the Court, and likewise affirmed 
by the Judge 

Thereafter, the purchase money was paid, and the com- 
missioner was directed by the Court to make title to the pur- 
chaser, which was done, and the order in this respect was 

I 
I also affirmed by the Judge. 

I Afterwards, the said purchaser sold and conveyed the land ~ to the defendant Mott, and they had only the notice of the 
rights of the petitioners that they derived, or might have 
derived, from the record of the proceedings of the Court in 

I connection therewith. 
The present plaintiffs are the children and heirs at law of 

said William S. Tate, deceased, and they bring this action 
to recover possession of the land mentioned in the petition 
above referred to and sold as stated. They allege that the 
petition and the proceedings of the Court in connection 
therewith, including the orders, decrees and sale of the land, 
were null and void ; that the Court had, as to that proceed- 
ing, no jurisdiction of them, they being at the time residents 
of the State of South Carolina ; that the said Douthit, who 
professed to represent them as their guardian, had no author- 

I ity to do so in this State ; that they have not received the 
money for which the land was so sold ; that the same has 
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been paid into Court; that the defendants had knowledge 
of their infancy, and that they were non-residents of this 
State, &c. They demand judgment for the possession of the 
land ; that the sale thereof, and all orders and decrees in 
relation thereto, and the deed executed by the commissioner 
of the Court, be cancelled and declared null and void ; that 
they recover damages and costs, and pray for general relief. 
I t  is not alleged that the land did not sell for its full and 
fair value, nor is fraud alleged, nor is it alleged that the 
plaintiffs have in any respect suffered injury in the result of 
the sale of the land, or that they may yet so suffer. 

The Court held that the said petition, and all proceedings 
of the Court in that connection, were void, and gave judg- 
ment for the plaintiffs, from which the defendants appealed 
to this Court, assigning as error the decree of the Court 1 

that such proceedings were void. 

Mr. Johnstone Jon,es filed a brief for the plaintiffs. 
Mr. R. l? Armjield, for the defendants. 

MERRIMON, J., (after stating the facts). Under the pre- 
vailing system of judicature in this State, the Superior 
Courts have succeeded to and possess the jurisdiction and 
power of the late Courts of Equity in respect to infants and 
their property; and there can be no question that these 
Courts have authority in all proper cases to direct a sale of 
their property, both real and personal, for their benefit and 
advantage. The Code, $01602, 1603 ; Williams v. Harring- 
ton, 11 Ired., 616; ex parte Dodd, Phil. Eq., 97; Sutton v. 
Schonwald, 86 N. C'., 198; Morris v. Gentry, 89 N. C., 248. 

Generally, an infant can maintain an action if he has a 
just cause of action, just as an adult may do, the only differ- 
ence being in the mode of conducting it. His action must 
be brought and prosecuted in his own name, and it is in all 
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respects his, just as if he were of full age ; but it must be 
managed and prosecuted, not by himself, but by his guarh- 
ian or next friend, under the supervision and control of the 
Court. This is necessary, because of his presumed lack of 
discretion and want of capacity to understand and manage 
his own affairs, his inability to bind himself and to become 
liable for costs. The infant is in an important sense under 
the protection of the Court; it is careful of his rights, and 
will, in a proper case, interfere in his behalf, and take, and 
direct to be taken, all proper stepsin thecourse of the action, 
for the protection of his rights and interests. 

The guardian or next friend is not in a legal sensea party 
to the action, although his name appears in the record. 

The next friend is, or ought always to be, appointed by 
the Court; he is really its officer, under its supervision and 
control, appointed for the purpose of bringing and manag- 
ing the action, and taking care of the infant's rights and 
interests in and about it. The Court always desires to 
appoint a person who is friendly to and will take an earnest 
and active interest in his case. I t  is therefore usual to 
appoint his near relation, who, it is supposed, cares particu- 
larly for his good ; but as it sometimes happens that such 
relation may have some interest adverse to his, or be un- 
friendly to him, the Court may, in its sound discretion, desig- 
nate any discreet and fit person to act as next friend. The 
next friend should always be selected with care, having in 
view only the infant's best interests, and substantially in the 
way suggested in Morris v. Gentry, 89 N. C., 248. And as 
the Court appoints and has control of the next friend, if it 
should find him untrustworthy, or for any just cause unfit 
for such purpose, it may and ought to remove him and ap- 
point another in his stead, and this may be done repeatedly 
for just cause. Morris v. Gentry, s t p a ;  Bank v. Richie, 8 
Pet., 128; Nalder v. Hawkins, 2 Mylne & Keene, 243 ; Mor- 
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gan v. Thom, Mees & W., 400 ; Story's Eq. PI., 5557-59 ; 
Tyler on Inf. Cov., SS132-139 ; 1 Williams on Ex'rs, 98-101. 

Ordinarily, for the reasons already stated, an infant does 
not himself bring his action, and thus put himself in relation 
wit<h and submit to the jurisdiction of the Court. This is 
done by his guardian, if he has one, or if he has none, then 
by his next friend, who regularly obtains leave of the Court 
to bring the action, although, under a loose and vicious 
practice that too much prevails, and which ought to be dis- 
couraged by the Courts, such actions are sometimes brought 
without such permission, and are recognized and treated by 
the Court as if they had been regularly and properly begun. 
As the infant is presurned to be incapable of acting for him- 
self, he must thus go into Court by his next friend desig- 
nated by the Court, and submit to its jurisdiction. Other- 
wise he could not properly bring and maintain an action at 
all. Nor is it essential that he should know that the action 
is brought. Because of his presumed incapacity, the guard- 
ian or next friend must determine the necessity for and the 
propriety of bringing i t ;  but the Court may inquire into 
the propriety of it, and take such steps as it may deem nec- 
essary in that respect. 

The Court cannot entertain an action without getting 
jurisdiction of the parties plaintiff and defendant to it, as 
well as the subject matter of it. It would be a ridiculous 
mockery for the Court to profess and pretend to settle and 
adjudge the rights of parties in an action, leaving the plain- 
tiff free to repudiate the judgment at his will and pleasure. 
When an infant thus brings his action, the Court has juris- 
diction of him, just as if he were an adult plaintiff, and 
orders, judgments and decrees entered in the course of it 
are binding and conclusive upon him, while they remain 
unreversed. And generally, any infant may thus bring his 
action, if he has good cause; and it makes no difference 
that he is a non-resident of this State. The Courts are open 
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to non-resident infants as well as non-resident adults-there 
is no reason why this should not be so, and there is neither 
principle nor statute that forbids it. Indeed, it is necessary 
that they should have such rights. A non-resident infant 
may own property in this State and have important rights 
in a great variety of ways. Surely, the Courts are open to 
him, just as to other people. And when he goes into the 
Courts to assert and vindicate his rights, he must go as resi- 
dent infants must do, and be bound by the orders and judg- 
ments of the Courts as t'hey are bound. There can be no 
difference between the two classes of litigants. 

A judgment for or against an infant when he appears by 
attorney, and without guardian or next friend, is not void. 
I t  is only voidable, and remains operative until it shall, in a 
proper way, be reversed. His incapacity is personal to him- 
self, and he is not bound to avail himself of his disability- 
he may waive his right in this respect. If he fails to insist 
upon it in the original action, or by some direct proceeding, 
such as writ of error, coram nohis, or audita querela, or the 
like proper proceeding, he cannot afterwards insist upon his 
disability in an action upon, or other proceeding to enforce 
the original judgments against him. And no more can he 
repudiate or rid himself of a, judgment in his favor in an 
ez parte proceeding, instituted by himself and others for his 
benefit, if he should afterwards find that he might gain ad- 
vantage by such course. Such a judgment might be erro- 
neous or irregular, but it would not be void-it would 
remain in force until reversed in a proper way. White v. 
Albertson, 3 Dev., 241 ; Williams v. Harrington, supra; Mccr- 
shall v. Fisher, 1 Jones, 111 ; angland v. Garner, 90 N. C., 
197 ; Turner v. Douglass, 72 N. C., 127; Ewell's Lead. Cases 
on Infancy, &c., pp. 234, 235, and numerous cases there cited. 

In this State, the statute (The Code, $180,) provides that 
infants and certain other classes, whether residents or non- 
residents, when they sue in the Courts, shall appear by their 
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general or testamentary guardian, if they have one within 
the State, and if there shall be no such guardian, then they 
may appear by their next friend. 

I t  was therefore competent for the mother-the widow- 
her adult daughter and the infant plaintiffs, although non- 
residents, to bring their ex pa~te  special proceeding to sell 
the land in question, the orders, judgments and other pro- 
ceedings in which they seek by this action to have adjudged 
void. Regularly, however, as the infants had no guardian 
in this State, a next friend for them in that connection 
should have been appointed before the petition was filed, by 
whom they should have appeared in Court. But they pur- 
ported to appear by their guardian appointed in South Caro- 
lina, who, with the approval of their mother and adult sis- 
ter, assumed to act in that behalf. Although he professed 
to act as such guardian, he could not, and did not, do so in 
contemplation of law, because he had no authority as guar- 
dian in this State. The Court nevertheless recognized the 
appearance of the infants by him and took jurisdiction of 
them and the subject matter of the proceeding, and thus, in 
legal effect, treated him as their next friend. He, the mother 
of the infants, and their sister of full age, brought their pro- 
ceeding and employed counsel to conduct the same. The 
Court took jurisdiction, granted the prayer of the petition, 
the land was sold, the purchase money therefor was paid, 
the sale was confirmed, and the title conveyed to the pur- 
chaser, and the orders and judgments made by the Court to 
that end passing under the direct supervision of the Judge, 
and receiving his signature, as required by the statute in 
such case; Though the proceeding was irregular in some 
respects, and erroneous in others, unquestionably it was not 
void. The Court had jurisdiction of the parties and of the 
subject matter. If there had been no next friend of the in- 
fants, the orders and judgments would not, on that account, 
be void-at most, they would only be voidable. But there 
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was in effect a next friend, recognized and treated as such 
by the Court. I t  must be so taken, because, the Court, see- 
ing that the infants appeared by one purporting to be their 
guardian in South Carolina, and who acted in their behalf, 
took action as i f  he were their next friend in the proceeding. 
Although such action of the Court wits irregular, it was not 
void. It  ought to have made the proceeding regular by 
proper amendatory orders, entered of record, or else it ought 
to have dismissed it. Still, the Court did what it had power 
to do, and therefore its acts were not void. The mere fact 
that the person who was so recognized and acted as next 
friend was a non-resident of this State, did not render his 
acts as such void. As we have seen, he was not a party to 
the proceeding. He was the recognized officer of the Court 
in that respect, under its control and direction. The Court 
might-perhaps ought, to have removed him and appointed 
a regular next friend in his stead, but what he did was not 

I 
void-it served the purpose of a proper proceeding, and cer- 
tainly had the implied, if not the positive, sanction1 of the 

i Court. 
The infants appeared by a person undertaking to represent 

and acting for them, not altogether officiously, but who had not 
been appointed by the Court for t,hat purpose. He did irregu- 
larly what was necessary and proper to be done by a next friend. 
I t  must be so taken, because, as we have said, the Court re- 
cognized him as serving a proper purpose-that of a next 
friend-and acted upon the appearance of the infants by him. 
Otherwise, it would not have granted the prayer of the peti- 
tion. White v. Albertson, supra. I t  was essential that there 
should be an appearance by a next friend, who ought to 
have been regularly appointed, but as one appeared in fact, 
and the Court so treated him, that was sufficient for the pur- 
pose of acquiring complete jurisdiction. So far as appears 
from the record, the infants appeared advisedly in Court in 
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I 4. While a creditor can issue execution and sell property disposed of in 
fraud of creditors, this does not prevent a court of equity from 
restraining the fraudulent donee until the question of fraud can be 
tried. so that the property can be sold free from any cloud, and un- 
der the Code practice, all this may be done in one action. 

(Morris v. U7illard, 84 N. C., 203; Clark v. Bonner, 1 Dev. & Bat. Ey., 
608; Bethel v. Wilson, Ibid.. 610; Bank v. Harris, 84 N. C., 206; Me- 
bane v. Layton, 86 N. C., 571; cited and approved). 

MOTION to continue an injunction to the hearing, made in 
civil action in the nature of a creditor's bill, pending in the 
Superior Court of VANCE county, heard by Connor, Judge, at 
Chambers, in Henderson, on March 30, 1886. 

The defendants J. I. Robinson and George Holt, as part- 
ners of the mercantile firm of Robinson & Holt, becoming 
largely indebted in carrying on their business, on March 17th, 
1886, conveyed by deed "their stock of goods in the store of Mr. 
Alley, estimated to be of the value of $4,000, more or less, 
and credits," with a reservation of the constitutional exernp- 
tion of $500 to each, to the defendant H. T. Watkins, in 
trust to secure certain preferred and recited debts in the 
deed mentioned, and contained in schedules A and B, 
annexed to it. 

The trust declared is in these words: 
"But on this special trust, nevertheless, to take possession 

of the same, and after said exemptions shall have been set aside, 
to take an inventory of said goods, and then to sell the same, 
with all reasonable dispatch. either privately or publicly, 
as in the opinion of said trustee may be most advantage- 
ous to all parties interested in this trust ; also to collect the 
said debts if possible. The said trustee is to employ the said 
Robinson and said Holt as salesmen, at the sum of fifty dollars 
a month, and all other assistance that may be necessary to 
aid in carrying out this trust; to renL a store room for such 
time as may be necessary. The trustee is to be paid the 
proceeds of each day's sales at t,he close of each day, but he 
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is to be held personally responsible for only such stun as he 
shall actually receive." 

The deed then directs the funds to be applied to the ex- 
penses of administering the trust ; a colnmission of five per 
cwzt. to the trustee ; two slnall sums, in amount $30.50 ; then 
to the debts enumerated in schedules A and B, successively. 

The debts set out in schedule A to be first provided for, 
are in the aggregate $2,734.83, whereof $1,180.17 purports 
to be due the defendant Isaac Eigenbrun, a resident of 
Petersburg, in Virginia. 

Late at night on March 19th, two days after the execution 
of the trust deed, the trustee, H. T. Watkins, with his assign- 
ees, Robinson and Holt, executed a deed to Eigenbrun for 
the recited consideration of $2,900, wherein they convey all 
the goods then in the store to him, except the amount set 
aside and allowed the debtors for their several personal pro- 
perty exemptions. 

The present suit, at the instance of certain unsecured 
creditors, only one of whose claims was then due, and that 
by judgment rendered by a justice of the peace, and in be- 
half of all others, is prosecuted to impeach the deed in trust 
as fraudulent upon its face and in fact, and to have it de- 
clared void, so that the property may be secured and appro- 
priated to the general indebtedness, without regard to pri- 
orities. 

The complaint, with its accompanying exhibits, was laid 
before the Judge, after due verification, in support of a rule 
to be served on defendants, requiring them to appear before 
him on March 30th, at Henderson, and show cause why the 
prayer of the plaintiffs for an order restraining the defend- 
ants from disposing of any of the property or its proceeds, 
and the appointment of a receiver to take charge of it, 
should not be granted. 

The order was accordingly made, and pending the pro- 
ceeding the defendants restrained from removing or in any 
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manner disposing of the property. The application was 
heard on the day designated, upon the complaint and 
answer, then put in by all the defendants, and several other 
affidavits. The answer is an explicit denial of fraud, and 
sets out in great detail and particularity the circumstances 
attending the making of the deed, and the steps taken in 
its execution, and other facts bearing upon the controversy. 
The only matters shown in the affidavits, and appropriate to 
the motion, are : 

1. That the sum to be paid the assignors is largely in ex- 
cess of the amount usually paid in Henderson for the ser- 
vices of experienced clerks and salesmen. 

2. That the inventory taken of the goods the next day 
after the assignment by an agent of the trustee, aided by 
the assignors, with their original cost, showed them to con- 
sist of Winter and Fall goods left over from the past season, 
of the value of $2,984.58, while their reai value did not ex- 
ceed two thirds of that sum. 

3. That defendant Eigenbrun, on the morning of the 20th, 
placed two agents, Joyner and Davis, in charge of the store, 

I without others, and directed the former to sell the goods 
I 

according to his judgment to the best advantage, and that 
I 

for the five days following the sales were only $119.56, none 
being disposed of below its value. 

4. That the trustee, while drawing the deed, said to the 
assignors that he would want to employ them as salesmen at 
$50 per month, but they did not insist on this being done, 
and that in so acting, the trustee regarded that as not an 
unreasonable compensation for the services of persons so 

I competent to render them. 
Upon the hearing, and it appearing that the defendant 

Eigenbrun, a non-resident, is disposing of the goods with a 

~ view to their removal out of the State, it was adjudged: 
"That the restraining order, as to the over due debt, be con- 
tinued, and that J. R. Young, Cierk, be and he is hereby 
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appointed receiver, with power ant1 anthority to take into 
his possession so many of said goods as n-ill in  his jndgment 
be snficient to pay saitl juclgincnt, ($10;3.(i;3, I\ it11 interest 
fro111 3Iarcll 19tl1, lSS(i, ant1 costs,) ant1 the corts herein, and 
holtl the same subject to tlio furtlicr ort1c.r ,)f this Court I t  
is furtller ordered, that if ulid c1efentl:mt Isaac Eigen- 
brnn file nit11 snit1 clerk all ul;tlertal,lllg 11 i t l i  ,nfticicnt se- 
curity, to be al)p~ovetl by 4 t l  clerk, in tllc suni of tlirce 
hmldrecl tlollnrs, coi~clitioilctl to pay tllcl l'laintiff'l Jacob 
Hecllt c\: Co. such S L I ~  :IS t l lq- inn? rcxtBo\-cr of liinl 011 

account of said judgment, if \>\it1 a+igllllltlnt alltl bill of 
sale as set fort11 in  zt\itl coulpl:\int 1~ atljutlgc~l frnntlulent 
ant1 void, that lie nlay proccetl to sell ant1 tli:.l)ozcl of baicl 
goods, and saitl receiver slid1 forbcar to enter upon the diz- 
charge of the tluties imposetl upon 11im by tllib ouler. 'l'11at 
this cause be coiitinuecl for furlher ortlcrs." 

From this jutlgment, the ilcfentlants :~pl)ealecl. 

SMITH, C. .J., (after stating the facts). The  provision in  
the tleetl nhich requires the employnicnt of the assignors, 
debtors, by the trustee, in i:isposing of the goods, ant1 the 
payment for the services of each at  the rate of $50 per 
month, while we are not l~reparetl to say i t  x-itiatcs and 
avoitls the convcynnce, is so unusual ant1 so obviously for 
their benefit, wide ill tlctriment to the trnbt funtl, that i t  
furnishe-; evitlcnce of a fraudnlcnt intent, pi-oiler, with otller 
facts attcntling the transaction, to be sul)rnittetl to a jury. 

As tlic rcinov:\l of the gootls 1)y the non-resitleiit claim:~nt, 
unless the ('onrt interpows, nlight rentler the effort to secure 
them fruitless, even in tlic event of the plaintiff's' succcssf~~l 
prosecution of their : d o n ,  i t  presrntr a case of possible irre- 
parable iiijury, which warrants tlie judgment. There is not 
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an absolute interdict put upon the claimant, but he is only 
recluirrtl to surrender so much of the property as will meet 
the judgment, or he is allowed to retain and dispose of all, 
upon giving an undertaking, properly secured, to yay the 
judginent, if upon the final hearing the creditor shall be 
declared to have the preferable right to have his debt satis- 
fietl therefrom. 

As the fund is under the control of the Court, and the 
result lefZ in doubt, it will retain it, to await the cletermina- 
tion of the controversy, on such terms as will be least oner- 
ous to the defendant, and yet sufficient for the plaintiff. 
The practice in  this regard is well settled, and we refer to 
but a single case, Morris v. TVWard, 84 N. C., 203. We do 
not pass upon the question of fraud, but leave it to the ver- 
dict of a jury upon an issue framed to present it. 

The appellants also except to the exercise of thc invoked 
jurisdiction, because the law gives a, direct remedy, and the 
property, upon the allegations in the complaint, can be 
seized and sold. While it is true that property liable to 
final process, and fraudulently alienated by the debtor, is 
exposed to the creditor's direct access in suing out execu- 
tion, it is equally true that when he has obtained judgment 
and issued a fruitless execution, he may ask the Court to 
adjudge the fraud and pronounce the nullity of the assign- 
ment, so that a good title may be sold and full value ob- 
tained. Clark v. Bonner, 1 I). & B. Eq., 608; Bethel v. TVil- 
son, Ibid., 610; and under the present practice all this may 
be done in one action. Bank v. Harris, 84 N. C., 206; Me- 
bane v. Layton, 86 N. C , 571. 

There is no error, and this opinion will be certified to the 
Court below for its further action, according to The Code, $962. 

The  appellant,^ will pay the costs of the appeal. 
NCI error. Affirmed. 
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JOHN A. MOORE. Guardian, v. S. M. ALEXANDER. and H. A. 
LITCHFIELD, Executor of JESSE NORMAN. 

Since the Act of 1881, (The  Code, g1345.1 a judgment against a guardian 
in favor of his ward. is not conclusive and irrehuttable evidence in 
an  action on his bond. 

(McKeZlar v. Powell, 4Hawks, 34; Cl~airrnan, &c., v. Clark, 4 Hawks. 43; 
Vanbrook v. Barwell, 4 Dev.. 268, Governor v. Carter, 3 Ired., 338: 
Governor v. Hontford, 1 Ired., 165; Brown v. Pike, 74 N. C., 531: 
Badger v. Daniel, 79 N. C., 386; cited and approved). 

CIVIL ACTION, tried before Gudge~, Jzdge,  and a jury, at 
Spring Term, 1886, of WASHINGTON Superior Court. 

There was a judgment for the plaintiff, and the defend- 
ants appealed. 

The facts fully appear in  the opinion. 

Mr. TX I). Pmden, for the plaintiff. 
MY. 117. Be. Rodnban, JT., for the defendants. 

SMITH, C. J. Under proceedings instituted by the Solici- 
tor in the Superior Court of Washington county, upon the 
bond executed by the defendant S. M. Alexander, as guar- 
dian of one Ephraim Maim, and Jesse Norman, the surety 
thereon, the estates and effects held in trust were delivered 
to the clerk of said Court, who was appointed a receiver for 
that purpose. Among the assets was a note executed by 
Mary Spruill to said Alexander, as guardian, on January 
3d, 1869, for $1,515, transferred to the receiver at its full 
value. This debt had heen secured to the said Alexander 
by a mortgage of lands Iying in  Tyrrell county, made to him. 

The mortgagee, acting under a power conferred, at the 
instance of the present plaintiff, advertised the lands for 
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sale, with a view of foreclosure, when both were restrained 
by an  iiljuliction issued froni the Superior Court of Tyrrell, 
i n  a n  ~iction which had been begun by the said Mary Spruill, 
and in  which she alleged cretlits oinittecl, and to which she 
was entitled, largely reducing the clemaad. 

I11 that iuit, and L I I ) O ~ ~  isanes found by tlie jury that the 
note \\-as t l ~ e  indiritlut-11 l)rol)erty of the said Alexander, and 
constitutctl no part of thv trust e5tate, and that the debtor 
was entitled to the sundry credits, which followed the tmns- 
fer of the note, soillc as against the said Allextinder, and 
others for moneys paid to the receiver, it was ac\judged, 
with these tlcductions, that the balance clue on the note was 
$2544&, whereof $202?2iu is principal money, bearing inter- 
est from the firzt day of the term, to-wit: the 12th Mollday 
after tlie 2t1 Monday in .January, 1876. 

The present action was begun on the guardian bond 
against the parties who executed the same, and the 3urety 
Iia~+lg dietl, IY. A. Littlefield, his executor, has come in and 
been made a party tlcfeildant in 1)l:tce of the testator The 
object is tlie recovery of the moneys which have bee11 
allowed in retluction of the indebtetlness of the said Mary 
S1)ruiIl. 

The  o~ l ly  i w w  s u h i t t e d  to the jury was in these terills: 
" ,ire the tlcfendanti indebted to the plaintiff' as alleged in  
the coail)l:~int, and if so, in  what amount?" To which tlie 
response is: $GiQ?o8U, with interest from April 8th, 1877, till 
paid. The only exception necessary to be noticed is to the 
refusal of the Court to permit the executor defeudnnt to 
prove Ly haid Alexander, that the note secured by the mort- 
gage ant1 paid over, was not subject to any credit, and fur- 
ther, that in the settlement with tlie receiver, a large num- 
ber of notes helonging to the trust fund were omitted 1j.y 
mistake, the ainouiit of which was in excess of the plain- 
tiff's clemancl. 
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The cases are numerous in which it has been decided that 
a judgment rendered against a guardian is not, unaided by 
the statute, admissible as evidence against the surety to his 
bond. SleKeellnr v. Powell, 4 Hawks, 34. 

The same rulings have been made in regard to the sure- 
ties to an administration bond. C'lzai~nznn, Be., v. Clark, 4 
Hawks, 43; Vcmbrook v. Bc~rwell, 4 Der., 268; Governor v. 
Cc~rter, 3 Ired., 338; Governor v. iUonford, 1 Ired., 155. So 
in reference to the liability of his surety to an amercement 
against the sheriff. 

The act of 1844, however, changed the rule of law, and 
rendered competent against the sureties to official bonds, 
and those given by executors, administrators and guardians, 
whatever evidence would be competent against the princi- 
pals, and this was declared to be conclusire, where the evi- 
dence was a judgment against him, in Brozcn v. Pike, 74 X. 
C., 531 : and in Budger v. Daniels, 79 N. C., 386. 

The act of 1881 amends the previous enactment by mak- 
ing the evidence "presumptive only" against the sureties. 
The Code, 81345. 

As the testator was no party to the suit in which the abate- 
ment upon the face value of the note was obtained, the ex- 
ecutor had the right to re-open the contro~-ersy, and rebut, 
if he could, the adjudication in the case, by showing that 
no reduction ought to have been made. 

The counsel for the appellee concedes the principle con- 
tended for by the appellant, and concurring in it as the 
result produced by the statute, it must be declared there is 
error. 

The verdict must be set aside, and a venire de novo awarded, 
to which end let this be certified. 

Error. Reversed. 
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*DORA ALLEN v. LOR TAYLOR. 

1. One let into possession of land under a contract to purchase. is an 
occupant at  the n-ill of the T-entlor, and he so continues until the 
purcliase money is paid. 

2 .  In such case, the rendor may. after reasonable notice to quit, tle~nantl 
possession. mld if tlie possession is not surrentlered. he iuay bring 
his actioll at once. 

3. What is reasonable notice to quit will depend on the circumstances of 
each case. 

4. While a Court of Equity n-ill hold a vendor w11o has receil-ed tlie full 
price for land as a trustee for the vendee, and compel llim t o c o n ~ e y  
the legal title, yet before tlie purchase money is paid it vi l l  not 
deprire hiin of any of his rights, legal or equitable, and one of these 
is the right to hold possession of tlle land. in the absence of a stipu- 
lation to the contrary in tlle contract. 

5 .  The procedure under The Code hac not changed the legal or equitable 
rights of litigants. but onlv allows them, as they existed under the 
old system, to be administered in one action. 

6. A rendee failing to pay tlle purchase money has no right to hare the 
land sold as of course, and a Court of Equitr will not direct a sale 
a t  his instance, unless it appears that the land n-ill sell for a sum 
sufficient to pay tlie debt, and that he is unable to pay it n-ithout a 
sale. 

7. The vendor of land who has not been paid, has two remedies. one 
i n  pemomm against the rendee, the other i n  ?.em to subject the 

. land, and he may pursue both of these at  the same time, and may 
also maintain an action to recover the possession. 

8. Where a vendee is let into possession before the purchase money is 
paid. and the rendor brings an action to recover the possession, tlle 
defendant must file the undertaking to secure rents and damages 
provided for by Tlte Code, $237, before he will beallon-eil to am\\-er. 

(Carson r.  bake^, 4 Dev., 22" Love r. Edmondson, 1 Ired.. 153: Botnev 
r. Chappin, Phil.. 497: Jones r. Boyd, PO N. C.. 258: T h o ~ ~ i p s o ~ ~  r. JIN- 

tice. 88 N. C.. 269: Ellis T-. Hussey, 66 N.  C., 501: G~.eei/ r. Tii'l0er. $2 
N. C.. 592: Hemphill r. Ross. 66 N. C.. 477: cited and appro~ed).  
- 

*DAVIS, J., did not  sit on the hearing of this case, having been ofcounsel. 
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CIVIL ACTION, tried before Philip~, Judge, at January Term, 
1886, of FRANKLIN Superior Court. 

The plaintiff alleges, in substance, that she contracted to 
sell to the defendant the tract of land described in the com- 
plaint; that she executed to him her bond for title thereto, 
conditioned that it should be made when and as soon as he 
should pay sundry promissory notes, running to maturity at 
different times, given by him to her for the purchase money 
thereof; that the defendant failed to pay these notes as they 
matured, and has only paid a small part of the money due 
upon them; that the defendant is, and has been, in posses- 
sion of the land ever since the contract of purchase was 
made ; that he is utterly insolvent ; that the plaintiff gave 
him more than six months' notice to quit the possession 
thereof, and to surrender the same to her, which he refused 
to do. 

This action is brought to recover such possession. 
At the appearance term, the plaintiff filed her complaint, 

and this being an action to recover the possession of land, 
insisted that the defendant should not be allowed to answer 
the same until he should give a proper undertaking as 
required by the statute, (The Code, $237,) in such cases. This 
he refused to do, contending that the statute does not apply 
to and embrace cases like this. The Court held otherwise, 
and the defendant having failed to give the undertaking, it 
gave judgment for the plaintiff, from which the defendant 
appealed to this Court. 

Mr. C. M. Busbee, for the plaintiff. 
Mr. C. M. Cooke, for the defendant. 

MERRIMON, J., (after stating the facts). I t  is well settled, 
that the purchaser of land, when let into possession under 
a contract of purchase, is simply an occupant of it at the 
will of the vendor, and he so continues until the purchase 



nlouey illall 1)e paid. The ventlor in>ty at ail? time put an 
entl to bucli occupancy 1,y tlemantling l)o-sesiion, afler rca- 
ionablc notice to quit ; m t l  if it be not s~~rrentlerecl, tllcii lrc 
may at once bring ant1 maintniit an action to recovcr tlre 
l)ocse4on. 

Tlte occul)xncy i i  by pernlisi~on, :tlltl therefore lawiul, ant1 
lle~tce the occu1)ant is entitled to rea\o~lalole notiw to tllut. 
It has bcen lleltl in one cabe, that tllrec \veeks is infficient 
notice. Thiy, hov e~-er ,  may clepentl on the circum-twccs. 
C ' ( t~wt i  v. lI(il,t~~, 4 I>w..  "'LO; Low v. Eclmo~~rlsot~, 1 Iretl., 
133 ; Boliier v. C'llnl)pin, Phil., 4%'. 

Tlie counsel for tllc appellant contended on the q y ~ n t c n t  
I~efhrc us, that the vendor in such cases, iy ill eclnity n trus- 
tee, llolcling the legal title of tlie lnntl for the vendee, to be 
~ n a d e  to Iriiu tvllen nntl x t  boon ; t i  tlic ~)urch;t,t ~ ~ l o n c y  sllall 
be p i t 1  1 ) ~  lrim, ant1 therefore, inasinucl~ ah tlie (Jourt may 
admini-ter the ecinitnblc as well n.; the lcgal rights of l~arties 
in the Lame i~ction, it ougllt to treat thii  ant1 like ease? as on 
a footing dift'erent ii.onl ordinary actiolls to recowr the pos- 
ies-ion of land, in t\-Piich tlie dcfendtrnt i i  retluiretl to give 
an undertaking to secure co-ts ant1 damages for lobs of rents 
:1nd profits the plaintiff may recover, ancl administer the 
ecl~1itable rights of the parties. 

It is true that a Court of Eqnity will treat the ventlor of 
land a i  a trustee in that respect for the vendee, and conlpel 
him to convey to the vendee the legal title, when the p r -  
chase money  hall be paid, but it will do this, subject to the 
rights, legal and equitable, of the vendor. The land re- 
mains his at  lan-, and the Court will not deprive him of, or 
abridge his legal right and remedy to obtain and have pos- 
session of it, and have the rents and profits thereof, until the 
purchase money shall be paid. I n  the absence of any agree- 
ment to the contrary, the vendee has no right, legal or equit- 
able, to have posession of the land until he shall pay the 
purchase money. 
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I n  the absence of any stipulation, express or implied, to 
the contrary, the contract of sale implies from its very nature 
that the veilclor retains the legal title-the land-the posse+ 
sion thereof, and the rents and profits of it, if he shall see 
fit, as his, until he shall be paid for it. If he  simply does 
this, then there is no adverse equity to be administered in 
faror of the vendee. But if in  any way, or from any cause, 
equities arise i n  favor of the latter, as if he should become 
entitled to have the land sold to pay the balance of the pur- 
chase money, he must set it up by a proper pleading, just a< 
litigants ordinarily do. 

While it is true that the Courts administer the legal and 
equitable rights of parties in the same action when they are 
properly presented to the Court, i t  does not f o l l o ~  that a 
vendor cannot recover possession of the land from the Tren- 
dee, who has been allowed to go into possession of i t  while 
the contract of purchase is current. Indeed, one of the 
remedies of the vendor, recognized and upheld, is to turn 
the vendee out of possession. The only difference between 
the present and former methods of civil procedure in  this 
State is, that the equitable and legal remedy may now be 
promptly applied in  the same Court and in  the same action 
when need be. 

The vendee, failing to pay the purchase money, has not 
the right to ha re  possession of the land, nor to have it sold, 
as of course, to pay the debt or a balance of i t ;  nor will a 
Courf; of Equity direct a sale of it for such purpose, unless 
i t  is made to appear that the land will sell for a sum suffi- 
cient to pay the debt. I t  may be that the land is not worth 
a sum sufficient to pay the debt, or that the vendee can pay 
i t  without such sale, and if so, the Court will not direct a 
sale at  his instance. The vendor has two remedies that he  
may adopt to collect his debt-one in personam, to compel 
the vendee to pay it-the other in  rem, to subject the land 
to its payment, and he may prosecute both these remedies 
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at  the same time; and in the meantime, he is entitled to 
have possession, and can maintain an action to recover the 
same under the present method of civil procedure, just as he 
might have done under that formerly prevailing. We can- 
not conceive of any just reason why this may not he so, and 
this Court has repeatedly declared that it may be done. 
Jones v. Boyd, 80 X. C., 268; Thompson r. < T i d i c e ,  88 X. C., 
269. 

As between the vendee and vendor, the latter is on the 
footing of a mortgagee, and a mortgagee may maintain an 
action, now as formerly, against the mortgagor for the pos- 
session of the land mortgaged. Ellis v. Hussey, 66 S. C., 501 : 
Green v. T'ilbe~, 72 N. C., 602; He~nplzill v. Ross, 66 N. 
C., 477. 

The plaintiff states such a cause of action as obviously 
entitles her to the possession of the land described in the 
complaint, in the absence of an answer and any defence 
pleaded. She is entitled to the judgment granted by the 
Court below, as the defendant failed to answer. There is 
not the slightest reason why he should not be required to 
give the undertaking before being allowed to answer, as 
required by the statute, (The Code, $237) He comes within 
its letter and spirit. Such undertaking is intended to secure 
" such costs and damages as the plaintiff may recoyer in the 
action, including damages for the rents and profits." Noth- 
ing to the contrary appearing, the plaintiff was entitled to 
recover costs and damages. The complaint contaiqs unnec- 
essary and redundant matter, but nothing appears that llin- 
ders the plaintiff's recovery. 

The judgment must be affirmed. 
No error. Affirmed. 
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JOHN W .  E V A N S  v. JOSEPH W .  ETHERIDGE.  

1. The clerk only acts ministerially in issuing the process for attach- 
ment. 

2. In  the absence of statutory regulation. a party is only l~rohibited from 
acting in his own case, when he exercises some judicial, as clistin- 
gnished from a ministerial, office. 

3. A clerk of the Superior Court. apon making the necessary affidavit 
before some person antlmized by law, may issue a warrant of at- 
tachnient in  a n  action in which he is plaintiff. 

1. I t  has been the practice in this State for clerks to issue process either 
for or against themselves. 

  jack so^^ v. B r o o k h n ? ~ ~ ,  $9 N. C., 74 cited and approved). 

;\I( ) n o s  to disiniss an attachment, heard I)eforc. S11 i l~y i ,  
Judy, nt Fall Tenn, 1886, of ~ ) A I ~ E  8uperior ('ourt. 

Tlie folloking is so much of' the case st:ttecl on alq)enl as 
it is necessary to set forth here: 

" The plaintiff, who was the clerk of the Superior Court of 
Darc cou~ity, issued a s ~ i n i n o m  in his own behalf' against 
tlle defendant. Afterwards, lie nlatle an affidavit before the 
clerk of the Superior Court of Pasqnotnnk county for an 
attachment against the property of the clefendant, and gave 
a bond He then issued a warrant of attachment to t l ~ e  
sheriff of Dare county, commanding him to attach the prop- 
erty of the defendant in Dare county, to answer the judg- 
ment in the action. There was no evidence that the bond 
was approved or passed upon by the clerk of Pasquotank 
Superior Court. There was no order from any Judge directing 
the case to be transferred to the clerk of the Superior Court of 
any othercounty, nor application made to any Judge for such 
transfer. Upon this attachment, granted by the plaintiff, as 
clerk of the Superior Court of Dare county, the sheriff attached 
the property of the defendant and holds it. 

The defendant moved to dismiss the attachment, upon the 
ground that the attachment was issued by the clerk in his 
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own behalf and was void, because the proceedings before the 
clerk of the Superior Court of Pasquotank were without 
authority, and mere void, and that upon the whole record the 
pro~eeding was irregular. 

The Court, upon the whole record of the proceedings, gave 
judgment that the attachment be dismissed at the cost of the 
plaintiff, from which ruling the plaintiff appeals to the 
Supreme Court." 

111~. C. IV. Grnldy, for the plaintiff 
X r .  R. H. Battle, for the defendant. 

M E R R I I I ~ ,  .J., (after stating the facts). I t  was held in 
Jackson v. Bw~~Lhnuen, 89 PJ. C., 74;  that the clerk of the 
Superior Court in making the order of seizure of property in  
the provisional remedy of Claim and Delivery, only does a 
ministerial, and not a judicial act or sen-ice, and therefbre a 
deputy clerk might make such order. I n  such case the 
statute (The Code, $322,) requires that an affidavit shall 
be made before the clerk, embodying the facts neces- 
sary to entitle the party applying for it to the order, 
and $323 prescribes, that "the clerk of the Court shall, 
thereupon, by an endorsement in writing upon the affida~it, 
require the sheriff of the county where the property claimed 
may be, to take the same from the defendant and deliver i t  
to the plaintiff,'' &c. 

In the provisiona1 remedy of Attachment, the clerk does 
in  all substantial respects a similar ministerial service. 

The statute (The C'ode, 0340,) prescribes that the facts 
necessary to entitle the party applying for the warrant, must 
appear by affidavit to the satisfaction of the Court granting 
it, and $351 provides that the warrant may then " be obtained 
from the Judge of the district embracing the county in which 
the action has been instituted, or from the clerk of the Supe- 
rior Court from ~vhich the summons in the action issued." 
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The acts thus required to he donr, or that may thus he 
done by the clerk of the Court, are not such as settle, deter- 
mine and adjuclge the rights of the parties litigant. Their 
purpo'e is to grant-*upl~ly-litigants with the lnwcril~ed 
proceze of the law allowed in the beginning, and in the course 
of the action to its encl. The clerk insuch matters doe*wllat 
is prescribed to 1:e done-what the  la^ comn~ands him to 
do-find in the way and caie prescribed. If he esercises 
discretion and jutlginent, this is done only to the extent- 
the limited extent-of inquiry, to learn when the process 
shall go out, and such ~liscretion is always subject to the 
superrieion, control and judgment of the Court. 

This being true, in the absence of statutory provision to 
the contrary, lye can see no legal reason why the clerk way 
not issue the summons and all other process in an  action in 
his own behalf, when he acts only ministerially. I t  has been 
the common practice in this State, so far as we know or have 
information, for the clerk of the Superior Court to issue the 
necessary process in actions for and against himself. And 
as the duties of the clerk in issuing warrantq of attachment 
are simply ministerial, and he settles and adjudges no right 
in such respect, we cannot see why he may not issue such a 
warrant in his own action. I t  is competent for him to make 
proper affidavit before another clerk, or any officer author- 
ized to administer oaths and take affidavits for general pur- 
poses. 

The law does not forbid the clerk to issue such warrant in 
his own action, and i t  is not to be presumed that he is to be 
denied the ordinary rights of a litigant, simply because he 
happens to be a clerk of the Court. 

There is the less objection to such power of the clerk, as 
his official acts are constantly under the superrision and 
control of the Court. 

This riew is strengthened by the fact. that the statute 
(The Code, 8$104, 105, 106,) prorides that  the clerk shall not 
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act officially in  matters of probate, and the like niatters and 
proceedings, \\-lienever he exercise3 jurisdictional functions, 
if he has an interest therein. And so, also, the statute ( T h e  
Cbde, $SZ!)S, 93O,) provides that sheriffs and coroners shall 
not exercise their official authority ill caies and matters 
wherciu they are per.jonally interestecl It  has not, however, 
been deemed necessary to provide by statute that the clerk 
shall not issue process in actions in his on n behalf, wllcn he 
tloes not exercise judicial authority. I t  is only when one in 
tlle exercise of some office exercise> judicial authority, that 
he shall not act-do official acts-in his own case, unless he 
sh;ill be prevented from doing so by statute. 

I t  may be said that it does i ~ o t  comport very well with 
;I due sense of propriety a i d  delicacy for a clerk to issue pro- 
cess in his o~vn behalf. That may be so, hut the law does 
not provide otherwise, and it fixes the staildarcl of legal pro- 
priety. Moreover, in some possible cases, if the clerk could 
not issue process in  his ow11 case, he could not have redress by 
action at  all. The law does not intend that this shall be so. I t  
conteinplates that every man shall have the benefit of the 
principles, and as well the procedure of the law, to enable 
him to vindicate and establish his rights. 

lye,  therefore, are of opinion that the Court erred in dis- 
charging the attachment. Let this opinion be certified to 
the Superior Court according to law. It i s  so ordered. 

Error. Reversed. 

J. T. EVANS and wife v. THE WILMINGTON AND WELDON 
RAILROAD COMPANY. 

I,lju,,ctio ,as-Finding of fact by  the Supreme Court-~Ncisance- 

1. In  applications to continue injunctions to the hearing, the Supreme 
Court will review the facts and pass upon their sufficiency to war- 
rant the judgment appealed from. 



2. Where it appeared by the affidavit of two physicians that a sewer used 
by the defendant ~i as dangerous to the health of the plaintiffs: I f  
zra\ Ireltl, no elror to contiilue the injunction against its use to the 
hearing. 

3.  In  such case. it is iminaterial that tlie sewer i5 also used h] others. 

MOTIOA to coiltinue an  i ~ l ~ j u i ~ ~ t i o i i  to the Ilearing, i n  a n  
action 1)cliding i l l  H~r,rr.-is $uperior Court, heard 1)efo~r 
Gtrdyc,.. . h ~ c ~ c ~ ,  at C'hanll)crs, in .Jack\on, on Octolm 'Ith, 
1 SSli. 

'I'l~e clcf'entlant company, ill I)ecemher, 1884, became the 
o\vner> of a cert:iin lot in tlie to!\ 11 of Weldon, on n.Ilich, for 
ye:m previous, tliere 11ad been erected n hotel, used and niain- 
tninetl for that l)urpohe, :tnd ,+o k q ) t  ul) by the defendant. 

The p1;iintifT .\uguita o\\-ns :t lot containing three build- 
ings, her dwelling, :r butcher ,<liol) and a confectionery store, 
and  also a lot knov ii as " Delnlonico's," fmner ly  u d  as a 
billiard :tntl Iw-rooni, latterly occupietl 1,- tenant.. 

A tlmiii or culvert has been constructed, rvhicli receives 
the filth froin the Ilotel and c o n v ~ y s  it under grcnuid some 
distance, :tli(l elnl)tie~ in  a ditch 011 l)l:lintifis7 land, thereby 
l)roducillg, 23. t h y  allege, o 3 e n s i ~ e  ant1 nohious va1)ol.s and 
smells, cansiiig great disconlfort to t I lemvl . ie~ and other 
occup:u~t-, and ci~tlaligcrilig tlre lieilltl~ of thei~~selves and 
f a 1 1  T l ~ c  $nit i5 to restrain tlic dcfeiiclant from main- 
taining tlie iiaiwnce, and to recoyer d n m a g c ~  fbr illjury 
~lrcatl!- suffc.rct1. 

The  tlcftwdant, i l l  it, answer, enters into an  explanation 
of tlie origin ant1 uqc of the drain 1 , ~  former proprietor. of 
the  hotel, aq tlic natural outlet for tlie water-of its construc- 
tion in 1883 of an earth-corered sewer extending to the 
ldaintiff;' lot;  of the use of this drain by other intermediate 
proprietor5, and by the plaintiffs tllemselves as a receptacle 
for the \en-wage from their several lots; and denies the 
charge that any detriment to their health and comfort has 
come or will colne from the use of the drain by defendant. 
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requiring any restraint in  the use of it, property to be put 
on defendant and not capable of reparation in damagei. 

The pleadings being in and on oath, the plaintiffs, after 
notice,npplied for a temporary incjunctiou, which, after ieve- 
ral postponements by consent, was heard upon numerous 
affidavits besides the complaint and answer filed by the par- 
ties, before Grld,qer, J~rdge, at Chambers, i l l  .Jackson, on Octo- 
ber i t h ,  1886, when the following judgment was rendered: 

" I t  is adjudged ttncl orderecl, that upon the plaintiff5 giv- 
ing the untlertaking required in $341 of The  Code, in the 
sum of five l~undred  dollars, the defendant be enjoined and 
restrained from causing and l~erinitting water and filth to 
flow and e ~ n p t y  on the lands Iof the plaintiffs described in 
the complaint, or into the drain or ditch passing through 
said lands from the hotel owned by $aid comJ)any, situate in 
Weldon, and which is described in t h ~  complaint, and from 
the privies, kitchen and wash-room of said hotel, till the 
hearing of this cause." 

From this order the defendant appealed to the Suprelnc 
Court. 

~VT. T. L\;. Hill, (Mr. A. .I B / / / . f ~ n  also filed a brief I, for tlie 
plaintiff$. 

Mes.sm. TV H. Dny and I?. 0. Blc~toiz, for the defelldant. 

SMITH, C. J., (after stating the facts). While this is a case 
i n  which we are required to examine the proofs and pass 
upon their sufficiency to warrant the  interlocutor^ order of 
restraint, we do not, after weighing and considering it, deem 
it necessary to do more than state the conrictions produced. 

\TThile much of the testiinoily is variant as to the existing 
condition of things, and being en: pn~te ,  renders it ilifficult to 
arrive at  any satisfactory coilclusion as to the facts, i t  will be 
noticed that the most material element in  the controrer,y, 
the effect of the exhalations arisingfrom theoffensive admix- 
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ture which do~vs by tlle l~laint if i '  lot, ul)on it, smitnry cou 
(lition, is testified t,o by t'\vo exl)erts-ljli~-sic'ia11~-~~110se affi- 
clavits are espressctl in similar terniu, nntl tlieir testinlo~i!- is 
~~roclnccil by the plaintiffk. It is as ihllo~vs : 

r -. 
" ('harles .J Gee, lwil~g (111ly s\vol8o, says : 111;xt Ile is tl lirac- 

ticilig physiciali, nntl is yell :rc~clnni~ite:l \\-it11 the pro1)erty id 
.\ngusta .J. E\-nns, sitntlte(1 i l l  tile town of \Veltlon, tlwc'riiretl 
in tlie coniplaint ill thct ixu.>e of' .Jo<ci)ll T. ICyirm all11 ~vif'ct 
Alugus t :~  .J. I < V ; L I ~ ?  agnillit t l ~ c  \ V i l ~ i i ~ i g t o ~ i  c\: \ \reltl~~li 
I::xilroatl Conll):~ny, a~i t l  it ii. hi,< opiiiion tliat ti111 filtii, qlol~i 
:111(1 n-nter thro\\-ii ruitl t.nil)tiivl, an(1 1)crniittctl to ilo\\ 011 tl11.1 
property of the ~) l : i i~ l t iH,  tlescrilml in thc coml)lai~it, t l r ~  
\Vilmingto~i & Tl'elclon I::dlmil C o l l ~ p a n ~ ,  arca d;111gtww to 
the 1lc;rlth of the 1)l:rintifFb; ant1 m:ike it unconifol-tal~le :111(1 

unplemant to tllern, tlie mlor arii.ing fro111 the sanlc l~eing 
off'easive and tla~lgcrous." 

A -\econd affidavit by the hame l):rrty is as fhllow : 
!' Charles J. Gee, bei~ig duly sn-oni, says: That he is a 

pr:lcticing physician resitling in the town of TI'eltlon, r~ntl is 
\veil tlcquaintecl with the prol~erty of the l~laintiffs (lescribecl 
in  their co~nplaint in the aho~-e cause, ant1 that while t'lie 
health of T\Telclon for the past three years, away from the 
ditch through which the slops, filth and water flow from the 
privies and kitchen of the hotel owned loy the defendant, 
has been good, the health of the locality t,rarersed by said 
ditch has been inore sul~ject to fevers than that portion of 
said town not so t'raversed." 

T ~ v o  affidavits of the same import from Dr. ,I. K. Pierce 
are filed, and both are residents practicing in the town, while 
none in opposition are filed by the defendant. \ \ i t h  this 
evidence of impending danger, the fact of which seems to 
be just'ified by the experience of the past, we do not see 
what course could have been pursued, ot8her than to inter- 
pose and avert the consequences likely to follow the cont'in- 
uous use of the drain for t'hese impurities cast upon the 
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plaintiff's lot, nt least until the nuisance shall be found to 
be such upon a final trial. 

The fact that others contribute to the mischief, callnot ex- 
cuse the defentlant, while the plaintiff's mag have protection 
a130 against them. Sic /itere tuo,  u t  alieucinz non lzclas, is the 
nlaxirn to be enforced in the case. 

There is no error, ant1 this opinion will he certified to the 
('ourt helow. 

S o  error. Affirmed. 

JOHX F. SOUTHERLAXD et al. v. T H E  BOARD O F  ALDERMEN 
OF T H E  CITY OF GOLDSBORO, and T H E  CITY OF GOLDS- 
BORO. 

1. A majority of the qualified voters and not merely of those voting, 
must vote in favor of the measure in order to allow a niunicipal 
corporation to pledge its faith, loan its credit or contract any debt, 
under the provisions of Art. 7, 57 ,  of the Constitution. 

2. To constitute a person a qualified voter within the meaning of the 
Constitution, his name must be entered on the registration book. 

(Nornzent v. C'hurlotte, 85 N .  C., 387; cited and approved. Railroad 
Co. v. Com'rs of Caldwell, 73 N .  C., 486; approved in part and over- 
ruled in part). 

CIVIL ACTION for an injunction, tried before Connos., Judge, 
at April Term, 1886, of WAYXE Superior Court. 

His Honor gave judgment for the defendants, and the 
plaintiffs appealed. 

The facts appear in the opinion. 

Mr. W R. Allen, for the plaintiffs. 
Messrs. E. R. Stamps and C. B. Aycock, for the defendants. 

4 



50 I N  THE SUPREME COUKT. 

S~IITH, C. J. Under an act of the General Assembly, rati- 
fied on the 3d daj- of XI:wch, 1881, the corporate name of 
the town of Goltlsboro was clianged into that of the " City 
of Golclsboro," and l)ro~-ision made for it, governnlent by 
the annual election in  the different \yards of nine :~lclermen. 
and a mayor to be chosen by them, and the nppoiutiuent of' 
other necessary officers in  its atlministrntioi~. 

Thc  I ' r i~ate Actb 1881, c1lal)ter 30, 5%). tleclarei: " that 
ainong the porn-er- hereby conferred on tlie board of alcler- 
men, they may borrow money only by tlle coiisellt of' a major- 
ity of the qualified registered voters, whicli consent shall I x  
obtained by a vote of the citizens of the corporation, after 
thirty days' public notice, at which time those who conient 
to the same shall rote "approved," and those who do not 
consent shall vote "not approved," kc.  

The board of aldermen n-it11 a view to the estnblishment 
of water works, and to provide an adequate supply of n ater 
to meet the wants of tlie city, made an  order to take the 
sense of the citizens upon the question of the i5sue of city 
coupon bonds, to the amount of $36,000, hearing six 21cr c r i ~ f .  
interest, the disposal of n-hich would raise the means of pay- 
ing for their construction. 

Xccorclinglj-, an  election was held on October 19t11, 1SS3. 
at  whicli m r e  cast 30'7 votes, 275 in favor of, and 32 :lg:~init 
the proposal. 

The registry of voters in the city contained 3% i1lxrnes. 
and outside of that list there were 45 male persons who had 
reqided in the State more than tn-elye months, in the city 
more than ninety days, and in the wards in n-hich they 
lived, more than thirty days. 

It thus appears, that while the approiing votes i r e  more 
than a majority of the voters whose names are regiitered, if 
the unregistered voters are added, they will not he a ma- 
jority of the whole number. 
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The vote under the charter is sufficient to warrant the 
issue of the bonds, unless restrained by $7 of Article T'II. of 
the Constitution, which declares that " no county, city, town, 
or other municipal corporation, shall contract any debt, 
pledge its fkith, or loan its credit : nor shall any tax be levied 
or collected by any oficers of the same, except for the nec- 
essary expenses thereof, unless by a vote of the majority of 
the qualified voters thereiu." 

In C'. 11: Q. R. R. Co. r .  Co??missioners of Caldwe11, 72 
S. C., 486, this clause was held, RODRIAK, J., delivering the 
opinion, to require the majority vote to be of all those com- 
petent to vote, whether registered or not. 

I n  Harshman v. Bates Comty, 92 IT. S., 569, decided about 
the same time, a similar construction was put upon a clause 
in the Constitution of Rlissouri, which forbade any county, 
city or tonn, "to loan its credit to any company, association 
or corporation, unless two thirds of the qnal$erl cotc~s of such 
county, city or town, at a regular or special election to be 
held therein, shall assent thereto," and a statute maki r~g two 
thirds of the qualified voters voting sufficient, was declared 
repugnant to the Constitution a ~ l d  void. 

I n  a whzequent cace, Comity of G'm T. Johllston, 95 U. S., 
360, the ruling n-as rerersed, and the statute held to be de- 
claratory of the true n~eaning  of' the Constitution. This 
contrariety of decisions is noticed and coinnlentecl on in  
Xorme~if v. Cliadofte, 85 N. C'., 387; and the general ruling, 
that a majority of the qualified voters, and not of those 
~ o t i n g  only, must be obtained, left undisturbed. 

But who are the qualified voters'? In  the case just cited, 
R o ~ l r a s ,  J., says, " a  qualified voter is one who is entitled to 
be registered as a voter, and who is qualified to rote upon reg- 
istration," without adrerting to the omission in the finding of 
the requirement of naturalization unless the voter be a citi- 
zen, so that we can know affirmatirely that the unregistered 
were competent voters under the Constitution, Art. 6, $1. 
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The next section declares, that no person shall be allowed to 
vote without registration, or to register without first taking 
a n  oath or affirmation to support and maintain the Constitu- 
tion and laws of the Vnited States and the Coilstitution and 
laws of Xorth Carolina not inconsistent therewith. This, 
then, is an  indispensable condition of the right to vote, 
without compliance with which, the elector, whatever his 
personal qualifications m a j  be, cannot exercise his franchise. 

S o r  did the Constitution in tent1 in using the words " qual- 
ified voters" to include those who were not registered, and 
could not vote until they were, as well as those whose qual- 
ifications had been passed on, a i d  whose names were on the 
registry. The iiiconveilieilces of a construction which makes 
i t  necessary to traverse a county or district in search of out- 
side voters before i t  can be determined whether a majority 
of all ]lave voted upon a proposed loan or tax, are very great 
and manifest, and in  closely contested cases would well nigh 
neutralize the provision. I t  would require the Court to ex- 
amine into and decide upon the qualifications, instead of 
leaving that duty to he performed by those charged with the 
registration of those alleged to have theright to vote. As a 
prerequisite, there is of necessity a registration, and as this 
is l~rescribed as a condition inseparable ho1n the right to 
rote, in the Constitution itself, is i t  not a more reasonable 
interpretation to coilfine the expression, (( qualified voters," 
to those who have been admitted to registration, and had at  
the election a right then to vote, the registry being p i m a  
facie evidence of the qualifications of all who are registered '? 
This would remove many of the impediments to a juclicial 
determination of the state of the vote and the result of a n  
election, which must be encountered in the construction 
which gives the larger import to the clause. 

To transfer from those whose office i t  is to illquire into and 
ascertain the competency of the electors, and put their names 
upon the registry, to the Courts, where each person's right to 
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rote may become the subject of controversy, is to impose an  
unreasonable ainouilt of labor upon tlie latter, that could 
hardly have been in contemplation of the framers of the 
Constitution, while by frequent revisionsof the registry, every 
essentially useful purpose would be attained This difficulty 
may have had its influence in  bringing about a change of 
judicial opinion, which counts none but such as vote, in 
determiriiiig tlie issue, those not voting being conaidered as 
acquiescing in the majority I-ote. 

TVe are therefore of opinion that the outside unregistered 
voters ought to he omitted from the count, for the reason that : 
I. They not being registered are not qualified voters in the 
meaning of the Constitution, and 11. The facts found do not 
show that they possess the qualifications necessary to regis- 
tration. 

There is no error, and the judgment must be affirmed. 
?\To error. Affirmed. 

THE FIRST NATIONAL BANK OF SALISBURY v. P. W. 
MICHAEL. 

Negotiable Instrzlrrzents-Bonds-Pronzisso~y Notes. 

1. A written instrument whereby a party promises to pay the party 
therein named a sum certain at  a time specified therein, is a promis- 
sory note in this State, although it be under seal. 

2. A bond payable to the order of the obligee, which recites the particular 
consideration for which it given, as for the purchase money for 
a tract of land, is a negotiable instrument, and a purchaser for 
value, before maturity and without notice, takes it discharged of 
any equities between the original parties to it. 

3. To render a note unnegotiable, it must show on its face that the 
promise to pay is conditional, or renders the amount to be paid 
uncertain. 
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4. The defendant executed his bond to the order of the payee, which 
bondrecited that it was given for the purchase money for a tract 
of land, and the payee endorsed it  to the plaintiff before maturity. 
After the endorsenlent the obligor paid theamount due to the payee, 
who misapplied it; and It was held, that the bond was a negotiable 
instrument, and plaintiff being an endorsee without notice and before 
maturity, was entitled to recover. 

5. If, in  such case, the bond had not been endorsed by the payee, and 
had been paid and discharged by the obligor before its delivery to  
the plaintiff. he could not have recovered. 

(Goodloe v. Taylor, 3 Hanks,  458; Elliott v. Sozitherman, 2Dev. & Bat., 
358; Blackrner v. Phillips, 67 N. C., 340; cited and approred. Mil- 
ler v. Tharel, 75 N. C., 148; Howard v. Kimball, 65 N. C.. 175: dis- 
tinguished and approved). 

CIVIL ACTION, tried before Boykin, Jidge, and a jury, at  
November Term, 1886, of R o w ~ s  Superior Court. 

The plaintiff alleges in its complaint, that it is the owner 
of a single bond, duly endorsed by the obligee t,herein, 
whereof the following is a copy : 

"$760.00. Six months after date, I promise to pay Chas. 
L. Heitman, or order, seven hundred and fifty dollars, for 
value received, with interest from date at eight per cent. per 
annum, payable annually until paid. I t  being the balance 
of the purchase money for one hundred and forty-three 
acres of land on Reedy Creek, in Davidson county, North 
Carolina, sold this day by Charles L. Heitman to me, and 
for which I hold a bond for title from said Charles L. Heit- 
man. Witness my hand and seal, this 26th day of October, 
1885." 

(Signed) P. W. MICHAEL, (Seal.) 
Endorsed, CHAS. L. HEITMAN. 

I t  is further alleged, that no part of the money due upon 
this bond has been paid, and a judgment is demanded for 
the same. 



FEERUARY TERM, 1887. 55 

The following is a copy of the material part of the answer 
of the defendant : 

"T'II. For further answer, and as a defence to this action, 
defendant avers that on the 26th October, 1885, he executed 
the note referred to and n~entioned in the complaint to C. L. 
Heitman, being the balance of purchase money for a tract 
of land. That on the 30th day of December, 1885, defend- 
ant paid to the said C. L. Heitrnan the principal and interest 
specified in said note, and took his receipt for the same on 
the following clay, which receipt defendant will procluce on 
the trial. That upon the payment of the said note, one 
Alfred Wood, administrator of John hfosely, executed st deed 
for the land to this defendant. That when the administra- 
tor of Mosely sold the land, Heitman becanle the purchaser, 
and assigned his bid to defendant, who thereupon executed 
his note to Heitman, and upon the payment of the note, and 
at the request of the said Heitman, the said Alfred Wood, 
administrator as aforesaid, executed the deed for the lancl to 
the defendant." 

Upon issues submitted to them, the jury found hy their 
verdict, that the bond, a copy of which is set forth above, 
was deposited by Charles I,. Heitman with the plaintiff as 
collateral security for a debt due from him to the plaintiff- 
that the defendant had never paid the same to the plaintiff, 
and that he paid the same to the said Heitman on the 31st 
day of December, 1885. 

The following are the parts of the case settled on appeal, 
material to be set forth here: 

"Plaintiff introduced as a witness, J. H.  Foust, cashier of 
the bank, who testified that on the 28th of October, 1885, 
one Charles L. Heitman discounted his note for $760.00 
with plaintiff, and on the same date endorsed the Michael 
note to plaintiff as a collateral to secure his note. That the 
Heitman note mas discounted on the strength of the collat- 
eral; and said Michael note has been in the constant and 



56 I N  THE SUPREME COURT. 

uninterrupted posseision of plaintiff from October 2.?, IS%, 
until zuit was brought thereon. The note executed 117 
Michael was tllen introduced. 

The tiefenclant n-a5 next introduced as :i witncbs, who 
testified tllat he paid the amount of the note in full to Heit- 
man on the 31st of December, 1883, and took his rcccil)t 
for tlie iame: that Heitman told hill1 t l l ~  note had l m n  
inis~)lncecl Tlic rcceiljt was a.; follom : ' l tecci~ed of Philil) 
\IT. JIicliael, fill1 1 ) a p e n t  of a note for beveil ll~uidrecl ant1 
fifty dollars given 1 ) ~  hinl to me on October 23, lSST,, to 

acre5 secure the ha1ai-m of the purchase money for 14" 
of land, known as the Purcell tract, which note is lost or 
misplaced, and which is to be delivered to said Philil) W. 
Michael when found. This 31st December, 1885.' (Signed 
by Chas. L. Heitinan.) 

Plaintiff insisted that the note executed by Jlichael was 
a negotiable instrument, and that the bank n-ns a bowci Jide 
holder for a valuable consideration; that it was acquired in 
the usual course of business; that no equity existed between 
the defendant Michael and Heitman until December 31st, 
1885, while plaintiff became the owner of, and Heitrnan 
parted with his interest in the note on October 28th, 18%. 
Plaintiff further insisted the answer of defendant admitted 
that  Heitman had conveyed to him the land for which the 
note was given. 

Defendant contended that the note was not a negotiable 
instrument, and that the plaintiff took the same with notice 
of defendant's equity, since the note expressed upon its face 
that i t  was given for land for which the defendant had a 
bond for title from Heitman; that sufficient appeared upon 
the face of the note to put the plaintiff upon inquiry, and 
that consequently the plaintiff is affected with knon-ledge 
of all that the inquiry would have disclosed. 

His Honor was of o p i n i ~ n  with plaintiff, and gave judg- 
ment accordingly, and the defendant appealed." 
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Nr.  IV. C. Blacimer filed a brief for the plaintiff. 
ill,.. D. G. Fozolc, for the defendants. 

MERRIJIOS, 5.) (after stating the facts). The statute (2% 
Code, $41,) makes bonds and notes under seal for money, 
whether made payable to order or not, assignable over in 
like manner as inland bills of exchange are by tlle custolu 
of merchants, and the person to ~ h o m  the same shall be 
assigned or endorsed, may maintain an  action against tlle 
maker and cndorser upon tlle same, as in  caze of inland bills 
of exchange. 
d promissory note in this State is a written engagement 

under seal or not, wherein the maker stipulates and 1)romises 
to pay a person therein named, absolu te l~  and uncondition- 
ally, a certain sum of money, at a tiine therein specified. 

The bond ill question has all these requisites and qualities. 
I n  i t  there is a certain obligor and obligee, and there is an 
express promise to pay absolutely and uncond i t iona~ l~  a cer- 
tain sum of money at a tiine therein specified. I t  was there- 
fore, negotiable. I t  was endorsed, a i d  the plaintiff became 
the  bona jide holder of it before it matured, and before the 
defendant obligor paid the obligee therein named the money 
which he intended should discharge it. I n  this latter re- 
spect, this case is essentially different from that of Mille~ v. 
Thalvell, 75 IS. C., 148. I n  that case, the note was paid-dis- 
charged-before the payee sold it, and i t  was not endorsed. 
The  Court intimates strongly that if it had been endorsed, 
the  plaintiff might h a ~ e  recovered, notwithstanding the pay- 
ment. 

The defendant contends that the reference in  the body of 
the bond to the consideration for n-l-~ich it was g i ~ e n ,  ren- 
dered it non-negotiable. We do not think so. This infer- 
ence does not imply a condition or limitation, affecting the 
promise to pay the sum of money specified; it sinlply recites 
the particular consideration, and is intended to marl< tlle 
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bond as of a particular transaction between the original 
parties to it, for their convenience. This view is strength- 
ened by the fact that the bond is expressly in terms made 
payable to " order," thus indicating the purpose of the par- 
ties to make it negotiable. The mere fact that the particu- 
Lar consideration of the note is meutioned in it, and that it 
possibly might involve or give rise to equities between the 
parties to it, cannot prevent its negotiability by enclorsemeat. 
To have this effect, it must appear from the reference to it 
in the note, that it qualifies the promise to pay the sum of 
money specified, and renders it conditional, or the aruount 
to be paid uncertain. h different rule would much embar- 
rass business transactions involving negotiable notes and 
bonds, and tend to impair the freedom and confidence that 
ought to prevail and be upheld in the course of general 
business and trade. This vie~v was taken b j  the Supreme 
Court of Tennessee in Elyland v. Brozuiz, 2 Head., 270 ; which 
case is in material respects like the present one. See also 
Gooclloe v. Taylor, 3 Hawks, 458; Elliotf v. Smthemm~, 2 D. 
R: B., 358; Story on Prom. Xotes, S26. 

The case of Hozoc~~~l r. Kiimhcrll, 65 S. C., 175; cited for 
the defendant, is unlike this one. Reference is made in the 
note in that case, to the !( Rocky Swamp tract of land," as 
the consideration for which it was given, and the ('ourt held 
that such reference was notice of any equity i11 favor of the 
maker, but it clicl riot hold that the note was noa-negotiable 
-indeed, it recognized its negotiability by endorsement. 
This clrcision cannot help the defendant. The bond, as we 
have seen, was negotiable and was endorsed to the plaintiff 
before it was due. This gave it the legal and equitable title 
to it, certainly as to the relief now sought by the defendant. 
Blnckme~. v. Pl~illips, 67 X. C., 340. 

The reference to the land as the consideration of the bond 
could not, in any just and reasonable view, put the plaintiff 
on notice as to the attempted payment of it by the defendant 
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to the obligee, in its absence. I t  was not bound to presume 
or suppose that the defendant would attempt to thus pay the 
bond without taking adequate indemnity against it. He 
was bound to know its negotiable nature, and that it was not 
due. 

I t  was his own laches thus to attempt to pay the note- 
not that of the plaintiff. I t  was the misfortune of the de- 
fendant that he dealt with and confided in a man who seems 
to have been faithless and dishonest. 

There is no error, and the judgment must be affirmed. 
No error. Affirmed. 

J. C. L. HARRIS et al. v. WESLEY NORMAN et al. 

1. An entry-taker has no authority to act upon the application of a 
claimant for lands not situated in his county, and a n  entry of such 
application on his records would be x~oid. 

2. The entry, the copy thereof, the warrant for a surrey, the survey and 
the plats, constitute the essential grounclwork of the grant, and in 
their absence there is no authority to issue the grant. 

3. Where all tlle proceedings preliminary to the issuing of the grant 
deicribed the land as lying in one county, and the land was de- 
scribed in the grant as lying in that county, but as a matter of fact 
it was situated in another county, the grant is void. 

4. TVhere the inmlidity of a grant appears on its face, it  is not necessary 
to attack it by a direct proceeclmg, but it nlay be taken advantage 
of whenever offered in evidence. 

.5. The provisions of T71e Code. $2784, only extend to cases where the 
entry of land lying partly in two counties, which is unknown to the 
grantee, is made only in one county. In  such cases the statute 
cures the defect. 

(dvery v. Strother, Conf. Rep., 496 (434); iSezcell v. 1ifouney, 2 Xurph., 
3 i j :  Lzmsford r. Bcrstia~z, 1 Dev. Eq., 483: Sinxzaell v. ,Worriss, 3 
Ired. Eq., 593; cited and approved). 
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CIVIL ACTIOX, tried before Mont,gomery, Judge, and a jury, 
at  Fall Terni, ISSG, of MITCHELL Superior Court. 

This action is brought to recover possession of certain tim- 
ber-logs, cut on the land nientioned below. The followiilg 
is so niuch of tlie case settled upon appeal as is necessary to 
present the questions to be decided by the Court : 

" The plaintiff's introduced in evidence a grant froin the 
State to them, of date 1870, of two hundred and seventy 
acres of land lying in TtTcctcc?igci county. The entry of said 
land was made in TVcctccuga, and the grant based upon the 
entry, granted land lying i n  Tt'atat~ga. By the plaintiffs it 
was admitted that the land mas situated entirely in the 
county of iMitchell; how near the county linedid not appear, 
and was so situated at the date of the entry and grant afore- 
said, but that plaintiffs thought it was in Watauga county. 
Plaintiffs offered to prove that the line dividing Mitchell and 
Watauga counties had not been actually surveyed. Objec- 
tion by defendants; objection sustained, and exception by 
plaintiffs." 

There was evidence that the timber or cherry treeswere cut 
on the land covered by the grant, if there was a grant, and 
that was the only evidence plaintiffs offered of their title to 
the trees. 

The Court instructed the jury, that the grant to plaintiffs 
was void, and that the plaintiffs were not entitled to recover. 
There was a verdict and judgment for the defendants. 
The plaintiffs having excepted, appealed to this Court. 

MY. Thomas P. Devereuz, for the plaintiffs. 
Mr. FV. H. Malone, for the defendants. 

MERHIMOP;, J., (after stating the facts). The statute (The 
Code, $$2751-27SS), prescribes what lands of the State shall 
be the subject of entry and grant, and. with much particlar- 
ity and detail, h o ~  entries shall be made and grants issued. 



L'In entry-taker for each county is provided for and his 
tlutie- prcic.rilxd. He is recluired to keep his office at  the 
court-1ion.e of' tlle conntv, ant1 to record entrie.; of claims of 
la~it l i  rcithit~ I1i.j comity A surveyor for each county is also 
provitletl for. Tlie llerson clainling lan(l i~ required to make 
applicatio~l ill writing to the entry-taker ill a way designated, 
:111tl n cq)y of the al)l)lia\tion mnst be entered in a pernia- 
nsnt entry-book. This entry is then to be advertised, and 

be conteitetl by any one claiming the land or any part 
of it. \\Tlleil it i i  settled, a copy of it with an order of iur- 
rcv nlust be sent to the county surveyor, and he is requircd 
to " 1:1y o f  cult1 sur rey  " the land, and make " thereof tn-o 
fair ]kits,  the scale whereof shall be mentioned on such plats, 
ant1 thnll set clown in  words the lxgiming,  angles, distances, 
mark5 and water-courses, and other remarkable placer crossed 
or touchetl by or near to the lines of such lands, and also 
t l ~ e  cluantity of acres," ctc. These plats are required to be 
trallsniittecl to the Secretary of State, or delivered to the 
clailnnnt, within one year, together with the warrant or order 
of iurvev, " one of which, with the warrant, shall be filetl by 
thr. Secretary. and another annexed to the grant." * " * 
"The Secretary, on application of claimants, shall make out 
grants for a11 surveys returned to his office, which grants 
shall be authenticated by the Governor, countersigned by 
the Secretary, and recorded in his office. The date of the 
entry shall be inserted in every grant, and no grant shall 
issue upon any survey unless the same be signed by the 
surveyor of the county," kc.  

These and other like provisions in detail, are intended to 
establish a system of entries and grants, a leading and essen- 
tial feature of which is the entry-taker's office, and the office 
of surveyor in each county and the method of procedure 
therein, as to the grantable lands of the State in the county. 
The purpose is to establish intelligent order, csrtainty and 
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uniformity i11 granting lands, and to prevent confusion, 
frauds upon the State, and illjustice to indi~iduals .  

,411 entry-taker has no authority to entertain and a d  upon 
the application of a claimant of lands not situate in  his 
county. A11 entry of the same upon the entry-taker's record 
woulcl be absol~ztely Yoid. L1lld a surl-eg and plats thereof 
niade by the county surveyor under a copy of what pur- 
ported to be such an  entry. and an order of survey in  that 
connection, would likewise and for the like reason be void. 
There is a total absence of authority to make such entries, 
and besides, it would he subversive of the system n~entioned, 
to tolerate and uphold them. 

The entry, the copy thereof, the warrant of survey, the 
sur-iey and the plats thereof required, filed r i t h  the Secre- 
tary of State, constitute the essential groundwork of the 
grant, and are necessary to enable the Governor and Secre- 
tary of State to exercise authority to issue it. These things 
give it life and are essential to its ralidity-without them i t  
is inoperative and void. I n  their absence no authority to 
issue the grant arises. There iz no power inherent in the 
Semetary of State to make out a gmat, nor is there wch 
power in  the Governor and the Secretary of State to autheu- 
ticate it when made out. Such authority ari3es only in the 
case prevrihed by the itatute. h e , y  Y. Sfwtlm, Conf. Rep., 
496 (434); 1Cczc;ell v. Jfouney,  2 hfurphy, 3TT,; Ltc~!;fo~.cl v. Bas- 
tinn, 1 Dev. Eq., 483; Xcc.~well  .i-. ~llowi.cs,  3 Ired. Eq., 593. I t  
appears that the ,supposed entry of the land in question in 
this action, wa i  inacle in  the county of TI'atauga, and the 
surTey and other proceedings necessary to the issue of the 
grant, were had in that county, and the grant describes the 
land as lying therein. I t  is admitted, however, that the 
land is wholly situated in  the county of hIitchel1, and was 
a t  the time of the supposed entry and grant of it. The 
entry and other proceedings in  that connection were there- 
fore void, and as a consequence the grant was void, and the 
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Court properly so decided. I t  was not necessary to declare 
the grant roid in  an action for that purpose, because its in- 
validity appeared upon its face, wlnenerer it was presented 
as evidence of title to lailcl situated in the county of Rfitchell. 
I t  de5cribecl the land as lying in the county of Watauga. 
This also appeared from the date of the entry, which must 
have appeared in the body of i t ;  from the ~v:irrant or order 
of surrey signed by the surreyor; and the plat of it, which 
must ha re  been attached to it. The statute so expre-sly re- 
quires, the purpose being to show that the essential pre-re- 
quisites to the grant existed, to s h o ~  its integrity and vali- 
dity, if it posses these qualities, or its invalidity in their 
absence. So that in its nature it would 110t pass the title to 
lands in the county of 3Titcliell. Lrr-)?sford v. Bastian, sqwn. 

On the arguinent, the counsel for the appellant suggested 
that the statute (The C'ocle, $2983,) embraces a case like this. 
We cmnot think SO. I t  applies by its terms and its purpose 
only to cases wllere the clainlant make5 an  entry of land in  
one county, near to the couuty line, and not knowiiig exactly 
where the line is, the entry extends to and embraces as part 
of it, ac?joining land situated across the line in  an  adjoining 
county. I11 3uch case, the hection just cited declares, " tha t  
all grant- isjnetl or entries made for lands situated as afore- 
said (as above indicated). wlien the money has been paid 
into the State treawry, shall be good and ~ a l i d  against any 
entries liereafter made or grants issued thereon." In  this 
case, the land does not extend across the county line; it is 
admittedtliat it was situated enfiwlyin the county of Mitchell, 
how far from the county line does not appear. 

The appellant offered to prove on the trial, that the line 
dividing the counties of Xlitchell and Watauga had not been 
actually surveyed. Such evidence was wholly immaterial, 
because where~e r  the line might be, it was admitted, that  
the land in  question was entirely within the county of 



.UEI,ISE HOD(tE v. JOS. POWELL et al. 

I .  A\ lnarrietl \volilan cannot be estoppe~l hp an)-tllin< in tlle ilatnw of 
contrart, but n-here it n-oulcl a~nouilt  to x fraud to allo~\. ller to 
reliutliate her acts. she is estulqml. 

2 .  '\I-l~ere a llusbt~ntl :ui(l wife ,joiae:l in n bond to convey a tract of land 
to the tlefentlant. but the wife xx7as not pril-ily esalniiieil: and after 
the (lent11 of the hnsbnuil she receix-etl papilent for the Innd ant1 
inrested the money in other lantl: I f  1c.n.s lieltl, that die was estop- 
ped from tnlii~lg ad\-antage of tlle I\-t-ant of a l)ri\-y esanlination, and 
the~efow 13-as not entitled to (lower i n  the land soltl by her I~usbilntl. 

3. I t  sc'ciils. that n-llen n ,fi?ii~e covert has the consitleration in her llancls 
for n contract $1-lkll she tlisnfirlus, on account of lier coverture. tlit. 
disal,poi~lteil 1)xrtj- inny recv~-er it. ant1 xi-lien she has converted such 
consitleratio~l into other property, lie may follow it and subject it to 
the satisfaction of his demand by a liroceediag i iz  ,.em. 

(B1rvrl.s T. XcGi>egor. 00 N. C . .  2 2 2 :  To1c7es v. Fisher. 77 S. C.. 418: Boyd 
\-. T~c,>yii&. 94 N. C. ,  137: cited ant1 approred. Scott v. Battle, 85 
N. C., 184: Clajjtoik v. Rosr': 97 N. C.. 106: distinguisl~etl arid ap- 
pro\-ed). 

r i  l l l is was t l  PETITIOS FOH UOWKK, tried before A M I ~ ~ ,  Jlrd.yc, 
:tt 81)ring Tewi, 1SS(!, of 11rrral.:sw+:u Syperioy Court, the 
cause l i n ~ i n g  been trmsferrecl to the Civil I ~ m e  Docket of 
the snit1 Court, to be tried in Term time, upon issues of lam 
and fact, r a i d  in the pleaclings. 

The only contro~ersy in this Court, is in  reference to the 
tract of land claimed by the clefenclant Twitty, ant1 both the 



l~~t i t io l ie r  ant1 def'eiitla~~t 'rwit,ty atliliit title in 11:1\\-1ii1ls, 1,riol. 
to Scl)tenll~er Ist, I S T ' J .  

'I'lle l)etitioner alleges : 
.' 1 .  Tliat she \\-:IS ninwio(l to one Cro~vtlcr I-Ia\\-lii~is i l l  the, 

yvar l S ( 3  M I I I  livcvl t 1 1 1 t 1  (:011~111ite11 \vitl~ 11i1)i t11iti1 l ~ i s ( l e t ~ t l ~ .  
i l l  ISSO. 

2 .  'L'lint saitl ('i,o\v(lt~i. IIa\\-iii~rs, c lu~, i~lg the c ~ ) v c . ~ ~ t i ~ i ~ c ~  of 
tilts petitioilcr, nxs scizcvl iiiltl ~)os-x??setl i l l  fc:e sill~j)Io o f  t\vo 
tracts of' ln~l t l  l y i ~ ~ g  ill snit1 cou~lty,  lio~iiitlc~l t11ltl tlt~~t.ril)cti 
L b  fbllo\vs : * * 9 * r 

r3. Tliat said i I :~wl<i~ls~  (1~11.i1lg tli12 c o ~ ~ t ~ r t ~ i r c ~ .  :IS t l ~ e  pcti- 
tioller is iiif'ornletl all11 I)olii)vc,+, sol11 a1111 ~ O I I  vt~ycvl 11y tlccd: 
:~ i~o l l t  fif'ty acres of' thc: first til~ove nic~ltio~lctl  tl.t~:+ to tlie 
t I ~ ~ t ' ~ ~ i l t h 1 1 t  LJ-IICII 'Switty, ~ r i t l ~ o u t  t11e ~ W I I ~  of t11(~ l)ctitio~~clr 
01- Iler joi~iing ill saitl c:ollvcya~lc:c, :1n11 wi t l~oi~ t  t,lle ~ ~ c t i t i o ~ l -  
r r  1i;lvi11g rt,ceive~l :lily w ~ ~ s i d e r ~ a t i o ~ ~  ~ v l ~ a t e v c ~ ~  for I I ~ I .  (Io\vw 
i~ltcwst i l l  saitl fifiy txcrc~s, mitl th:tt saitl 1,y11i:11 ' h i t t y  is 
I I O \ Y  i l l  l)osessio~i of' t l ~ e  hame. 

li. '1'h;rt wi(l I-I:~n-kil~s n\viie(l 110 otller r e d  cstatc., to j ) l : \ i i ~ -  

tiK's k~lon-letlge, at  tinlc' oi' l ~ i ~  clentll. rl'l~(s lwtition ])raj7s 
~ n t l g i l l ~ ~ ~ t  for (lower ill sairl lancl." 

, . I lie tlefi~itlant T\vitty ailswers a~ l t l  say': : 
,' 1. T11:lt it is true plai~ltiff \\-as ~uwuietl  to C'ln~vclcr I-law- 

kills in  ISt33. 
2. 'The :rllegations in second 1):migral)li of eoni])lai~lt al-e 

ntlmitted. 
8. I n  answer to allegations in 1)aragral)li tllrec of co111- 

plaint, ilefelidai~t says that def'enilant Lyncli Tn-itty 1)ur- 
chased tlie lancl described in said 11:tragrapli from saitl Haw- 
kins, on Sel-keniber lst ,  1879, and that  plaintiff' sigrictl the 
papers, hut  her p r i ry  eua~i~~ina t ion  was not taken. That  no 
deed was made, hut only a bond fbr title given to defendant 
Lynch Trvitty, which bond \\-\-as signed by plaintiff, and notes 
for the purchase money were given by said defendant to 
Crowcler Hawkins. That some time after this transaction, 

5 
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Crowder Hawkins and the plaintiff, his mife, separated by 
mutual consent, and lived apart, and that by mutual agree- 
ment between them, the unpaid notes were turned over to 
plaintiff, and after the death of Crowder Hawkins the de- 
fendant paid the notes, amounting to $100 and interest, to 
the plaintiff, and that plaintiff during her widom-hood rati- 
fied by her words ancl acts, the contract of sale ~ h i c h  she had 
previously signed. That all the purchase money has been 
paid. 

6. 1)efendants do not know nor have they sufficieiit infor- 
mation on which to ground a belief as to the truth of the 
allegations in  paragraph six of the complaint." 

Hawkins intermarried with the plaintiff Adeline in the 
year 1863, and died in  July, 1880, and in August, 1880, the 
plaintiff married Joseph Hodges. 

The defendant offered in  evidence a bond for title, exe- 
cuted by Hawkins and mife, Adeline, to the defendant 
Twitty, but the privy examination of the wife was ilot taken. 
The  bond for title was for the land in controversy. 

The  defendant Lynch Twitt y, in his 01~11 behalf, testified 
in  substance, that he bought the land of Hawkins and took 
a bond for title; that su11sequentl~- Hawkills and his wife 
separated, and the notes for the purchase money described 
in the bond for title, were left by Hawkins in the hands 
of one Mooney for the plaintiff, and after the death of Han - 
kills, she got possession of them, and the witness paid the 
first note for $50, with interest, to the plaintiff in gold, after 
the death of her first husband, and before she married 
Hodges; that he paid the second note six nzonths later to plain- 
tiff's husband, Hodges under her direction; that he paid the 
third note in  her presence, and n-ith her consent, to the said 
Hodges. Witness also testified, that he had improved the 
land and added fifteen or twenty dollars to its value. 

John Washborne testified, that he went with the defendant 
Twitty to the plaintiff to witness the payment of the notes. 
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The first time she said she expected to claim an  interest in 
the land, and did not want the money. Twitty did not pay 
i t  then. 

The secoild time Twitty asked her if it was right to pay 
it to Joseph Hodges, her husband, wlm had offered to receive 
it, and she said, "yes, pay it to him." 

A. J .  Scoggins testified. that he was suniinoned to help lay 
off the plaintiff's year's allon.ance after the death of HarT- 
kins, and that she claimed the three fifty dollar notes in  
her own right; * * * claimed that they were given to 
her  hen she and Hawkins separated. The notes were not 
included as a part of her year's allowance. 

Joseph Hodges, husband of the plaintiff, testified for her, 
that the first note vas  paid by defendant Twitty about the 
last of Yovember, 1880, to the witness. That  he  paid the 
second note to the witness a month later, when plaintiff was 
not present ; that he paid the third note to witness in the 
presence of his wife ; that the defendant was told when he 
paid the first note, that she would not sign the deed. 

011 cross-examination he testified, that plaintiff signed the 
bond for title ; that witness did not refuse to take the money ; 
that he took it with his wife's consent! and paid it as a part 
of the purchase money for the tract of land on which he and 
his wife now live, and that plaintiff had taken title to said 
land in her own name, and that he (witness) paid the money 
received on all three of the notes as purchase money for the 
8111118. 

The jury upon issues submitted, found: That  the defend- 
an t  paid the note first due to Joseph Hodges, with the consent 
of his wife, after their marriage; that he paid the second 
note to Joseph Hodges, with the consent of the plaintiff, after 
their marriage ; that  he  paid the third note to Joseph Hodges, 
after the marriage, by plaintiff's direction and in her presence : 
that the value of the permanent improvements put upon the 
land by the defendant was $20 ; that the whole amount of 
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money paid by the defendant to Joseph Hodges, or his wife, was 
applied to the payinent of the purchase money for a tract of 
land on which said Hodges and wife now live, and for which 
said Hoclges holds title in himself. 

C'pton this verdict, the ('ourt refused to give judginent for 
a writ of' dower in favor of the lhintiff; ~ ~ n t i i  she shaii have 
repaid the amount paid by the clefent1:tnt as purchase money, 
as found by the jury, and so atljudged and decided. 

From this the plaintiff appealed. 

X,.. .Johii F. Hoke, for the plaintiff. 
S o  counsel for the defendants. 

Davrs, J., (after stating the facts). The law favors dower, 
and is careful to protect the rights of married women and 
widows. 

We take it to be well settled that a married woman, being 
under disabilities to contract, cannot be estopped by anything 
in the nature of a coiltract, but where she does anything in 
a matter affecting her rights, upon which a person dealing 
with her might reasonably rely, and upon which he did rely, 
she cannot protect herself by the disability of coverture, and 
claim all the benefits of the transaction, arid repudiate all 
that is against her, while withholding and enjoying the 
fruits and benefits of her misguiding and repudiated act. I t  
would be to make her coverture a safe retreat and safe pro- 
tection for fraud. 

The plaintiff joined her then husband, Hawkins, in the 
execution of the bond to the defendant for title to the land, 
to be made upon the payment of the purchase money, but 
her privy examination was not taken, and she was not 
estopped from claiming dower. The defendant executed to 
the husband notes for the purchase money. These notes 
were delivered to the wife and claimed by her after the death 
of the husband as her property. The defendant was not 
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obliged to pay them unless he could get a good title to the 
land. H e  was in possession of the land, and she held the 
notes. I t  is inatlifest from the evidence, that he would not 
have paid the notes to her, or to any one by her direction or 
with her consent, if he had supposed that she would. there- 
after set up any claim to the land, and we are at a loss to see 
how, consistent with any idea of right, she could hare  received 
the money, if, at the same time, she intended to claim the 
land. I t  appears that the inoney was paid by her consent, 
and some of i t  by her direction, to Joseph Hodges, her pres- 
ent husband, and the whole of it was inrested in the pur- 
chase of the home and land on which she and her husband 
now reside, and the title to which, according to the evidence 
of the husband, (the only evidence upon that point to be found 
in  the record), is in her, though from the verdict it appears 
to be in  the husband. Can she, while enjoying the benefits of 
a home, paid for by the money of the defendant, be heard to say, 
became she was a married monlan when she joined her noiv de- 
ceased husband in the obligation to make title : " I will hold 
my interest in my deceased husbaiid's land, because a benefi- 
cent law says I am not hound by any obligation entered into 
under COT-erture, and I will enjoy, with my living husband, 
the home and land purchased with money derived from iny 
repudiated act, because, though not bound myself, the same 
beneficent law says it was the defendant's folly to deal with 
me?" This the law will not tolerate. Bums v. iWcGr.egor, 
90 N. C., 222, and cases there cited ; Tozules v. Fiaher., 77 N. C., 
443 ; Boyd v. Twyin, 94 N. C., 137. 

A11 iilfant is not bound by his contract, but if he makes a 
contract and disaffirms it, he cannot retain any property ac- 
quired by rirtue of tlle contract, and the same principle ap- 
plies to a nlarried woman. The counsel fbr the ldaintiff 
relies on Scott r. Rcrttle, 85 N. C., 154. That  case is unlike 
this. There the married n70man had executed a deed by 
herself alone, and it was the folly of the purchaser to take 



70 I N  T H E  SUPREME COURT. 

such a deed, but in that case, RUFFIS, J., said, "if a feme 
coce~*t should retain and have actually in hand, the money 
paid her as the consideration for her imperfect and disaf- 
firmed contract, her vendee would he permitted to recover 
the same at  law, or if she lmd coraruted it illto o t h e r l ~ q w t y  
so as to he trncenble, he might p ~ r s u e  it in its new shape, by 
a proceeding in wm, nrtcl sc~bjccf it to the scrtisfrdio)i qf liis rle- 
1,2~ill~l." 

That is just tlie case liere The plaintiff has her election 
If the obligation is repucliated and disaffirmed, she cannot 
retain the consideration without compensating tlle defend- 
ant  for his clamages. 

\Ire are also referred by coulisel to Clnytor~ v. Rosc, $7 N. 
C., 1 .  An examination will sliow that i t  is unlikc this. 
I n  that case the act and the 4lence of the wife, constituted 
no estoppel. She was under tlie presumed n~ar i ta l  influence 
of her husband, arid there was no consicleration, benefit or 
advantage ticcruing from the transaction to her. 

The form of' the judgment is objected to here. Tliis is 

not assigned as error in the record, and i t  does not appew 
from the record that this objection was made wllen the jutlg- 
ment was rendered, or that tlle attention of the Judge was' 
called to it in the Court below. 

If the plaintiff shall elect to claim d o ~ ~ e r ,  the def'enclnnt 
will have a right to such damages as he may sustain therel>y, 
and the judgment can be nlodifiecl and such order n~:ide in 
regard to the money, as will secure and protect the rights of 
the parties. 

There is no error. Let this opinion be certified to thc  end 
that further action nlay be had in conformity therewith. 

No error. Affirmed. 
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THE BLACKWELL DURHAX TOBACCO COMPANY v. JOHN H. 
XcELWEE. 

1 .  Statements in regard to the rights of a party made in his presence, 
ancl not denied or explained by him, are evidence against him, but 
this e~.idence should ne\-er be received unless it  be of declarations of 
that kind which natnrally call for a denial or explanation, and they 
must be made on an occasion when a denial might properly be ex- 
pected. 

2 .  Where a witness was examined before a commissioner, in another 
suit, in which the defendant in the present action was a party and 
also a witness, ancl during such examination the witness made state- 
ments in the presence of the defendant derogatory to his rights in 
this action, which mere not denied at  the time they were made, nor 
did the defendant contradict them on his examination in that action: 
It zcns Izeld, that the occasion was one where it would hare  been 
improper for the defendant to have contradicted the witness, and 
that such declarations mere not evidence in this action. 

3. Where a record contains superfluous matter the appellant will be 
taxed with the costs~occasionecl by it, although he succeeds in the 
appeal. 

(Francis  v. Edzuccrds, 77 N. C., 274; Guy v. ,7icinziel, 89 N. C., 86 ; Xqfitt 
v. Witherspoon,  10 Ired., 185; cited and approved). 

CITIL ACTIOX, tried before C l n ~ k ,  Judge, and a jury, at  
April Term, 1886, of PERSOS Superior Court. 

This action is prosecuted to establish the plaintiff's esclu- 
sive right to a certain trade mark used in designating tobacco 
manufactured by it for sale, and to recover damages from 
the defendant for its alleged invasion by him. Several issues 
arising out of the conflicting pleadings were passed on by 
the jury, whose verdict in response is: 

(1). That the plaintiff is entitled to the sole and exclu- 
sive use of the claimed trade mark or device, as against the 
defendant, and to affix the same to their manufactured 
goods; and 
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(2). That this riglit has heen violated 113. the tlefendant to 
its clamage unascertainetl 

Judgment was accordingly reiidered, :~ccord~ng a 1)erpetual 
injunction agaliist the defentlant's furtlier use of tlie tntclc 
mark or device n l~on  his on n goods, and cllrec'ting a refer- 
ence to Kerr Craige to ascert:~in ancl report the earnillg* 
gaills and profits accruing to the defenrlxnt from his sale3 uf 
goods with the said trade mark or device ~ r ro i ig f~~ l ly  nfhe t l  
thereon From this juclginent, the defendant apl)ealz 

iVe,ssrs. TT'. TV. Fdlet- and Johti Tli. G~nhccm, (ilfessrn. lllto.\ 
C. F/tlle~, Geo. H. Sr~ow, Thos. Ruffin ancl A. TT7. Graham, were 
with them on the brief,) for the plaintiff: 

Mr. J o h ~  Desereu.~, k., (Mr. Jos. B. Bntcl~elo~ was with him,) 
for the defendant. 

SMITH, C. J., (after stating the facts). Tlie only exception 
we propose to consider, since this is decisive of the al,peal, i.; 
the admission of certain testimony, agaillst the defe~ltl:rnt'+ 
objection, assigned as error, and embraced in his third ex- 
ception. This exception is thus set out, with the matter 
to which i t  applies, in the record: 

" JVhen defendant was on the stand as a witness in his 
own behalf, plaintiff's counsel showed him a letter signed 
by Thomas A. Burke, and addressed to Xorwoocl & Webh, 
attorneys for the executor of John R. Green, and asked him 
(defendant) if a t  the time said letter bore date, said Burke 
was not his partner for the nxmufacture of tobacco. Defend- 
an t  said he was not, but had been two years before that time. 
Defendant then answered to questions of plaintiff's counsel, 
that he had heard said Burke examined in a former suit 
concerning the rights of plaintiff, assignor, and defendant, 
to the trade mark now at  issue, before a cominissioner to 
take depositions, and that on said examination Burke ad- 
mitted the statement of said letter to be substantially true; 
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TOBACCO Co. 2.. MCELWEE. 

that  he (defendant) was present when Burke made this state- 
ment, and was himself af t~rwards examined as a witness in 
his own behalf in the same case, and did not refer to or con- 
tradict this letter or statement of Burke. Plaintiff con- 
tended that the evidence mas competent, on the gromid that 
i t  called for a reply on the part of defendant, and he made 
none when he had opportunity to do so. Defendant 01)- 
jected to the introduction of the letter of Burke, but his 
Honor admitted it on the ground stated hy the plaintiff, and 
defendant excepted." 

The  letter referred to is quite long, and purports to hare  
been written at  Statesville, in December, 1869. I t  acknon-1- 
edges a letter enclosing an  account against McElwee & 
Burke, and admits it to be correct as far as i t  goes. I t  also 
states, that " about the last of November, 1868, myself axid 
McElwee agreed to go into the manufacture of snloking to- 
bacco," and recounts their visit to the late J. R. Green to 
seek information about the proposed business. After speak- 
ing of transactions with him, of which he complains. near 
the close of the lktter he adds: " This is 1113' own individual 
business. Mr. McElwee had nothing to do with the tobacco 
trade between me and Mr. Green. He was my parfne?. i n  the 
manufacture of smoking tobacco, and I was to give Mr. Green 
credit for what he furnished me." 

This letter was read in  evidence and received as a declar- 
ation made in  the presence and hearing of the defendant, 
a n d  which, if true, i t  behooved him to deny and disavow in  
his own deposition. I t  goes before the jury as a tacit admis- 
sion of the partnership, the force of which was to be consid- 
ered by them. I n  this aspect, i t  might have great influence 
i n  determining the verdict, and if incompetent for such pur- 
pose, its reception is an error enteriug into the trial and 
vitiating the result. 

Was the defendant, under the circumstances, called on in  
his own examination, to contradict the statement, and is his 
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TOBACCO Co. v. MCELWEE. 

silence evidence of his assent to its correctness'? The gene- 
ral rule is well understood and acted on, that statements 
made in the presence of a party, and allowed to go undenied 
and unexplained, are in the nature of an  admission of their 
truth, and as such are competent evidence against him ; but 
in the language of DUNCAN, C. J., in Xoo~e v. Smith, 14 Serg't 
R., 393, repented by Lr.  Greenleaf in his excellent treatise on 
the law of evidence, vol. I., 9199: "nothing can be more 
dangerous than this kind of evidence. I t  should always be 
received with caution, und never ought to be receiued at d l ,  1111- 
less the evidence is of direct declarations of that kind which 
naturally calls for corztradiction ; some assertion made to the 
party with respect to his right, which by hissilence he x q ~ ~ i -  
esces in." 

"The silence of a party," remarks B~s r r l r ,  J., in E;.aiicis 

v. Edwards, 77 N. C ,  274, "is not an assent to  statement^ 
made in  his presence, unless the statements are inade under 
such circuinstances as properly call So,. a ~e.spnse." 

The principle is thus stated with care and accuracy in a 
late case by Mr. Justice ASHE: "TO make the statements of 
others evidence against one, on the ground of his implied 
admission of their truth by silent acquiesence, they must be 
made on an occasion when a reply from him might be prop- 
erly expected. But when the occasion is such that a person 
is not called on, or expected to speak, no statement made in 
his presence can be used against him on the ground of his 
presumed assent from his silence." Gvy v. iTIanuel, 89 N. C., 
86. He cites also State v. Sugg, decided at same term, and 
Tay. Ev., 9738. 

Is the evidence admitted of what is contained in the dep- 
osition of Burke given in another suit, where the testimony 
of the defendant was also similarly taken, and in reference 
to his letter, within the restrictions of the rule? Was he 
called on to contradict the statement, if untrue, under the 
circumstances, verbally or in his own deposition? 
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TOBACCO Co. v. MCELWEE. 

I n  our opinion, it would have been rude and indecorous in 
him to do so orally; nor was it to be expected that he should 
interfere with the course of his examination as a witness, 
conducted by counsel, for the mere purpose of contradiction. 
The testimony was taken for use in a case then depending, 
and its pertinency and materiality were under the control of 
counsel. I t  was not required that the witness should use 
the occasion to correct every erroneous statement made in  
the deposition of another witness, even to his own prejudice, 
under the penalty of having the omission construed into 
an  admission of the truth of what was said, and more 
especially when he is a mere hearer, and no party to the 
conversation, so to denominate what was then going on. 

I n  Moflt v. TVitherspoorc, 10 Ired., 155, NASH, J., declares 
that, "it mould be carrying the doctrine very far, to say that 
a party to a suit was bound by declarations of counsel made 
in his argument to the jury, though made in his presence." 

Similar enunciations of limitations upon tlie rule are found 
in  adjudications elsewhere, to a few of which we will refer : 
I n  Havey v. Hmey, 9 Mass. 216 : a deposition taken and filed 
by the defendant in  a previous action, was produced and 
offered against him, on the ground that placing it on file 
amounted to an admission of the facts stated in it. I t  was 
rejected by the Court. I n  lVilkins v. Stidgw, 22 Cal., 232;  tlie 
Court say : " I t  is clear that a party to a suit is not bound by, 
or held to admit as true, every statement made by his wit- 
nesses during the trial of a cause, because he does not deny 
or contradict them at the time A denial or contradiction 
under such circumstances would producegreat confusion, and 
cause continual wrangling between the party and the wit- 
nesses." 

In  Hersey v. Barton, 23 Verm., 685 ; a deposition was offered 
containing a conversation between the plaintiff and the wit- 
ness about the subject matter in controversy between the 
parties to the present suit, in presence of the defendant. 
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This was not addressed to the defendant, did not require a n  
answer, and KELLOGG, J., for the Court, thus speaks : "To 
hold that a person is bound upon all occasions where his 
adversary in  his presence is making statements to others, and 
not addressed to him, but which are adverse to his interests, 
to repudiate the same, or that his silence should be taken as 
a n  admission of the truth of those statements, would in our 
judgment be unsound in principle and unwarranted by 
authority." 

But a case still more in point, decided in the same Court, 
is that of B ~ a i m ~ d  v. Buck, 25 TTerm., 579. Proceedings in 
chancery were depending to forclose a mortgage, and one 
defendant was a witness before the master. One Samuel 
Buck, a defendant in that suit, but not in this, made state- 
ments tending to show that  the money in question i11 the 
present suit, had come into the defendant's hands. The 
defendant mas present and did not deny it. The Court 
declare, that " the statements being i n  a judicial proceeding, 
and not directed to the defendant then present, couldnot call 

for a denial, and indeed it would have been quite irregular 
for him, who stood a stranger to those proceedings, to have 
interfered and denied any statements which may have been 
made to the master, by either party." 

Now i t  would have been a n  impertinent interruption for 
the defendant to deny the statement of the witness Burke 
whiie his examination was in  progress, and in giving his own 
testimony, he was of course under the guidance of counsel 
and the supervision of the commissioner. I t  was for coun- 
sel and not the witness to determine what information was 
wanted and to elicit it, for him to give such as he possessed 
and counsel required. I t  was not a proper occasion for him 
to interject contradictions not germain to the subject matter 
about which he was being examined, i n  order to escape the 
inference of assent drawn from his mere silence. This, in  
our opinion, was not demanded under the circumstances, and 
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the evidence ought not to have been received, and allowed 
to be used for such purpose against the defendant. 

In this ruling there is error, and the rlefenclant is entitled 
to have the verdict set aside, and a .ce,~ire de 1 2 0 2 ~  awarded. 
To which end let this be certified to the Court below. 

The record contains much superfluous matter, that relating 
to  the interlocutory appeal, which must he taxed against the 
appellant. 

Error. Reversed. 

HIRAM GREGORY v. A. J. FORBES. 

E~1t1.p and Grant of Land under Ncwignhle Wciter-TVhnilfs- 
Pleading. 

1. The State can only grant land under navigable water for wharf pur- 
poses, and county coinnlissioners have no power to confer upon a 
party a right to build a wharf upon such land for the purpose of a 
public road. 

2. The riparian owner of land has the right, under our entry laws. to 
enter the water front up to deep water, for the purpose of erecting 
a wharf, and in such case, the title to the land passes. 

3. Where the answer does not put the plaintiff's title in issue, it isuseless 
for him to introduce evidence of it. 

CIVIL ACTION, tried before Shepherd, Judge, and a jury, at 
Fall Term, 1885, of CURRITUCK Superior Court. 

The complaint alleges that the plaintiff is the owner of a 
tract of land lying on the waters of North River, in Curri- 
tuck county, therein described, and that he has taken out a 
grant of the land adjacent thereto covered by said waters, 
for the purpose of erecting a wharf connecting with the 
shore, under the provisions of $2751 of The Code. I t  avers 
that the defendant has erected and is using a wharf on the 
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land embraced in the grant, and refuses to surrender the 
premises to the plaintiff. The action is to reinore him from 
the premises, and to obtain compensation in damages for his 
occupation. 

The defendant admits that he has built the wharf out in 
the river upon land embraced in  the grant, and this x i s  
done long before its issue, and with plaintiff's knowledge, and 
without his objecting thereto, by virtue of a lease from the 
county cominissiotlers and under their authority, to whom, 
for the purpose of a public road, the plaintiff, his wife and 
one Fisher, had before conveyed the land, and that said 
wharf is used with the said road as a wag to the pier near 
deep water. 

The issues prepared for the jury were : 
I. Is the plaintiff the owner and entitled to the possession 

of the lands mentioned in  the complaint? 
11. What damage has the plaintiff received by reason of 

the defendant's unlawful possession and retention of the 
land ? 

The jury having been empanelled and the evidence all 
heard, the Court intimated that the plaintiff had not made 
out a case upon ~vhich he could ask for a verdict, and in 
deference thereto he suffered a iloiisuit and appealed. 

Xessrs. C. TI( Gmldg and E. C. Snzitl~, for the plaintiff. 
ilfessrs. Joliu Gcttli?~g and IT'. D. Prrrden, for the defendant. 

SMITH, C. J., (after stating the facts). The record does not 
point out specially the defects in the proof upon which the 
opinion is predicated, so as to limit our inquiries to the suy- 
posed insufficiency, and we are required to explore the whole 
of the voluminous evidence, docunientary and oral. which 
comes up on the appeal, to find wherein the insufficiency 
consists. 
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The documentary proofs adduced i n  support of the plain- 
tiff's title, were as follows : 

I. A deed from Solomon Ashbee, administrator of Thomas 
Griggs, made in pursuance of proceedings to convert land 
into assets, on November 29th, 1854, to Joseph S. Dey, con- 
veying a tract of 308 acres on the river shore, whereon the 
intestate had his residence, for the sun? of $1,300. 

11. X deed for the same Iand, executed January lst,  1858, 
by said Joseph S. Dey to Isaac C. Fisher. 

111. A deed, with the record of antecedent proceedings 
~varranting its execution, made June  13th, 1871, by the 
plaintiff, administrator of William Dowdy, to K7iley Mathias, 
for $21, with full recitals, and conveying a tract of twenty- 
five acres, thus described : " Beginning at a stake, running a 
westerly course to a plum tree, thence down a line of marked 
trees to a cypress o?l i\;orth &el., thence dolurl fhe show qf said 
~ i v e r  to a stump," &c. 

IV. A deed froni said Tl'iley Mathias, executed two days 
later, to the plaintiff, for the same land. 

T. A record of a suit instituted by the heirs at law of 
Fisher against the plaintiff to recover land, described as ad- 
joining Korth river on the west in  which the jury find it 
to be "the property of the defendant," and judgment ren- 
dered for him declaring him to have "title pa~arraomt to ihc 
plai~~t<fs." 

1'1. A grant from the State of the water-covered land in  
front of the shore to the plaintiff, on D,ecember 21st, 1882. 
This issued upon a surrey made upon an entry, in which, 
as  shown by the lplat, the line runs along the shore, and 
thence out into the river and around to the point of starting. 
The  survey, after giving boundaries and area of 24 acres, 
annexes the qualifying words, " . f o ~  zuhnrf pu~~~osm" . "  

The plaintiff' testifies, that the lands mentioned in the 
deeds and Court proceedings had been cleared, cultivated 
and occupied for more than forty years, having been in pos- 
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session of Thornas Griggs, then of Joseph S. Dey for five 
years, of Mrs. Dowdy for three years preceding, and for 
himself for eighteen years past. 

The defendant erected the wharf in the water fronting the 
land in ISSO, and had since maintained the possession allcl 
use, in common with the use by the public, and in support 
of his claim exhibited the following : 

1. A deed made October Ist, 1SS1, by the plaintiff, his 
wife, and one John JV Fisher, to Cuyrituck county, a piece or 
parcel of land "on Korth river, for the purpose of a public 
road, running from the main road to North river, to Hiram 
Gregory's landing, commencing at  the river side, running 
down a ditch to the head ; thence to a pine (marked), to 
Whitcomb's line, thence down Whitcomb's line to the cor- 
ner of his fence, flie toidth of tzoeuty feet, except at  the water, 
there we give forty feet square, ~ i t h  the timber excepted." 

2. h lease executed by three of the county cominissioners, 
by order of the board, on August 1st) 1SS2, to the def'endant, 
purporting to confer " a p r i d e g e  ancl right to build a wharf 
in front of the public landing on Sort11 river, formerly 
owned by Hiram Gregory, said wharf to be connected by a 
bridge with the shore, and to be k n o m  as Forbes' Wharf, 
and to be used for his own use and profit for the term of ten 
years, beginning on August lst ,  ISST." 

3. Proceedings instituted for, and terminating in, the lay- 
ing off of a public road over the same grouid,  from the 
main road to said Hiram Gregory's landing. This was done 
in September, 1881. This is the material evidence on which 
the nonsuit was suffered. 

Two questions have been discussed in the argument; Ist, 
involving the plaintiff's title to the land back from the mar- 
gin of the river; and 2 4  the efficacy of the grant in  con- 
veying the land under the entry laws. 

I. The production of the successive deeds that form the 
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chain in  the plaintiff's title, was wholly unnecessary, since 
it is not put in  coiitros-ersy in the answer. 

The defendant says he is in possession of the wharf in 
front of the public road "leading through the lands of the 
plaintif to Jaruisbzc~.g Lrritdir~y," and he clainls a right to put 
up and maintain the wharf, under a lease from the commis- 
sioners, who obtained their alleged interest in the premises 
from a deed of the plaintiff. This deed undertakes to con- 
vey, not the soil, but a public way over it, leaving the estate 
for all purposes in the grantors. 

11. As the owner of the shore, the plaintiff had a right 
under the law, to enter the water front up to the deep water, 
so as not to obstruct navigation, and thus : q u i r e  property 
in the land. The survey, and we assume the entry which 
it must follosv, expressly declares that it is '.for wharf pur- 
poses," and this is the only use for which the grant could 
issue. The law declares that an estate or interest passes 
when the soil is under nafigable water, and this is indepen- 
dent of the form of words contained in the grant. I t  is ap- 
parent upon the face of it, that the land is part of the river, 
and this patent fact deternli~les what right or title is ac- 
quired, and for our present purpose, the grant is operative. 
Inasmuch as the State only can issue a grant for land cov- 
ered with na~igable  waters for the purpose of erecting a 
wharf, and this only to the riparian proprietor, we are unable 
to see how the right claimed by defendant could be conferred 
by the county commissioners upon a stranger like the de- 
fendant. The establishment of a public road to the water's 
edge is one thing-the conferring an exclusive right upon a 
stranger to erect and maintain a wharf or pier in front of 
the way is quite another. 

We have gone into perhaps a needless detail of the evi- 
dence, since we cannot tell upon what grounds the Judge 
arrived at his conclusion against the plaintiff's maintain- 
ance of his action. 

6 
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But the appeal is disposed of when we say the case was a 
proper one for the jury to pass on, and there is error in the 
ruling. 

There must be a new trial, and it is so ordered. Let this 
be certified. 

Error. Reversed. 

A. R. BEAM et al. r. E. B. JENNINGS et al. 

Ecidence-Secretu~y of State-Ce~t<ficnte to a ~~~~~~~P~actice 
on Appeal. 

1. Theclerk of the Secretary of State has no power to certify to and 
affix the great seal of the State to copies of grants and other papers 
from the Secretary of State's office. to be used in evidence. The 
statute contemplates that this officer should do all official acts him- 
self and does not permit any of then1 to he done by a deputy. 

2. Where an action was brought for a tract of land describing it as a 
whole, and incompetent evidence was admitted which related only 
to a part, the judgment of the Supreme Court will be for a venire de 
noco generally, and it will not grant a new trial only as to that por- 
tion of the land affected by the incompetent evidence. 

CIVIL ACTION for the recovery of land, tried before Avery, 
Judge, and a jury, at Spring Term, 1886, of CLEVELAKD 
Superior Court. 

There was a verdict and judgment for the plaintiffs, and 
the defendants appealed. 

The facts appear in the opinion. 

MY. John F. Hoke, for the plaintiffs. 
Mr. W P. Bynum, for the defendants. 

MERRIMON, J. This action was brought to recover the 
possession of the land specified and described in the corn- 
plaint. 
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On the trial, the Court allowed the appellees-the appel- 
lants objecting-to put in evidence what purported to be a 
"certified copy of a grant from the office of the Secretary of 
State," to which ryas attached the Great Seal of the State, and 
the following is a copy of the certificate appended thereto : 

" STATE OF KORTH CAROLINA, 
Qffice of Secretary of State, 

RALEIGH, 31st October, 1881. 
" I certify the above to be a true copy from the records on 

file in this office. 
(Signed) W. L. SLIUKI)ERS. 

Per Mr. P. BATCHELOR, Clerk." 

The appellant contended that the clerk of the Secretary 
had no authority to make such certificate. The Court held 
that he had, and this ruling is assigned as error. 

We think the Court should have sustained the objection 
to the certificate. 

The Secretary of State is a high and respectable executive 
officer of State, charged with a variety of important-many 
of them delicate-duties, that require his personal attention, 
supervision and scrutiny. His office is created by the Coil- 
stitution, and his duties are prescribed by statute. 

I t  seems to be the purpose of the Legislature that he shall 
persgnally and alone exercise official authority in the exer- 
cise of the functions of his office. There is no statutory pro- 
vision that he shall have an assistant, deputy, or clerk, so 
designated, required to take an  oath of office, and exercise 
any official authority. He is simply allowed two thousand 
dollars per annum, "for clerical assistance * * * in the 
discharge of the duties of his office." This does not imply 
ofJicial assistance-that the Secretary shall appoint a deputy, 
or a clerk, one or more, who areto take an oath of office, and 
hold office for a definite period of time. Plainly he may 
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employ such " clerical assistance " as he may need, from time 
to tinie, sometimes n-~ore, at  others less, as occasion and 
his convenience may require, and such assistance he can 
change or dispense with at his con~enience and pleasure, 
having in view the public need. 

By " clerical assistance " is meant, not official assistance, 
but such as aid in the exercise of official authority by the 
Secretary himself, such as writing letters, making entries of 
record, copying grants and the like service. The word "cler- 
ical" as employed in the statute, to designate a kind of help, 
has no very definite meaning ; is not a very apt word for 
the purpose intended, but it is obvious the Legislature did 
not intend to extend its meaning so as to imply official aid ; 
if so, it would have designated the person to render such aid, 
as deputy, assistant, clerk, or by some such designation, with 
a tern? of office, and required the incumbent to take an oath 
of office. Sor  clid it intend that any person whom the Sec- 
retary might employ to render such assistance, should have 
authority to use the seal of the department of State, and cer- 
tify copies of records, grunts, and other important documents 
and papers deposited and kept in the Secretary's office, under 
his name, written by such person, or otherwise. I t  cannot 
be presumed or infirred that the Legislature contqnplated 
so loose and hazardous a practice. I t  would practically dis- 
pense with official sanction. The law contemplates not sim- 
ply the application of the seal of office in the authentication 
of copies of records, grants, and the like, but as well official 
sanction, manifested by the signature of the proper officer. 

This is important and necessary as a guaranty that the seal 
has been properly applied, and the copy is true as it purports 
to be. I t  would certainly be a very latitudinous and unwar- 
ranted interpretation of the words, " clerical assistance," to 
hold that they imply that every person whom the Secretary 
of State may find it necessary to employ to aid him in the 
discharge of the " clerical " duties of his office as above indi- 
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cated, shall take an oath of office and represent him in the 
exercise of official authority. He might, sometimes no doubt 
would, require half a dozen or more clerks, copyists and let- 
ter miters. Shall they all be sworn as officers ? Shall they 
all represent and act for the Secretary officially in the authen- 
tication of copies of records, grants and other papers ? If 
not, which of them shall be sworn ? Which of them shall 
represent him by virtue of the statute, officially, and as to 
what inatters and things ? 

We learn from the present intelligent clerk of the Secre- 
tary, that he has not taken an oath of office, although he has 
been there sex-era1 years, and that it is not the practice to 
require assistants in the office of the Secretary to take such 
oaths, and for the reason, no doubt, that he interprets the 
statute as not requiring them to do so. 

The interpretation we have given the statute in respect to 
its purpose to require the Secretary of State to exercise his 
official authority only by himself, is strengthened by the 
fact, that as to some other executive officers of State, subor- 
dinate assistant officers are allowed, and their duties and 
authority prescribed. Thus, the Governor has a private sec- 
retary and an executive clerk; the Treasurer has a chief 
clerk, who is deputy treasurer, and may perform the duties 
of the Treasurer, except signing checks, and he has other 
assistants. The Auditor also has one clerk at  a stated salary, 
and is allowed a fund to pay for " clerical assistance," as oc- 
casion may require. The purpose to require the Secretary 
to exercise his official authority in person appears also from 
the strict provisions of the statute (The Code, $3339,) requir- 
ing his presence at his office. I t  provides that, "the Secre- 
tary of State attend at his office in the city of Raleigh be- 
tween the hours of ten o'clock a. in., and three o'clock p in., 
on every day in the year, Sundays and legal holidays ex- 
cepted." Wherefore this unusual and stringent provision ? 
What purpose is it to serve? I t  seems to us obvious, that 
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one purpose is, to require this high officer, charged with 
duties and matters so important to the State and people, to 
be always present to exercise his official authority in  person, 
and not by deputy. As to him, there is a striking absence 
of subordinate official aid provided for, and the statutes pre- 
scribing his duties and powers, uniformly require in terms, 
that he shall act officially himself, and not by another, while 
other statutory provisions in respect to himeelf and his office 
preclude reasonable implications and inferences to the con- 
trary. 

We are therefore of opinion, that the Court erred in ad- 
mitting as evidence on the trial, the copy of the grant in 
question, and the appellants are entitled to a new trial. 

The learned counsel for the appellees suggested on the 
argument, that it sufficiently appears in the record that one 
part of the land described in the complaint, is unaffected by 
the error assigned, and as to that part, the judgment ought 
at all events to be affirmed. The appellants do not consent 
that this may he clone, and moreover, the complaint describes 
the land as one body. There is but one cause of action 
alleged, and the judgment embraces all the land in  question. 
The Court cannot undertake thus to divide into sections a 
single cause of action, and a judgment upon the same, and 
affirm one part of it, and reverse the other. To do so would 
be subversive of intelligent procedure and produce confu- 
sion. 

The judgment must be reversed, and a new trial granted. 
To that end, let this opinion be certified to the Superior 
Court according to lam. It is so orclwed. 

Error. Reversed. 
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H. H. SINS et al. v. T. B. RAY. 

Hz~sband and Wife-Deed. 

1. While a wife may execute a power of appointment conferred upon 
her in favor of her husband, yet she cannot convey her land directly 
to him, except as allowed by The Code, $51835, 1836. 

2. The reason that all transactions of the wife with her husband in 
regard to her separate property were held void at common law, was, 
not because there was fraud, but because there might be fraud. 
This rule is now modified by statute, and the wife may contract with 
the husband, by con~plying with the provisions of 551835, 1836 of 
The Code. 

(Taylor v. Eatnzan, 92 N .  C. ,  607; ATor$eet v. Hawkins, 93 N. C., 392; 
Walton v. Parish, 95 IT. C., 259; Lee v. Pearce, 68 N .  C. ,  76; &%Rae 
v. Battle. 69 N. C. ,  98; cited and approved). 

This was a CIVIL ACTION, tried before Connor, Judge, upon 
complaint, answer and demurrer, at October Term, 1886, of 
the Superior Court of DURHAM county. 

The plaintiffs allege that they are heirs at law of Mary 
Ray, late wife of the defendant Tyrea B. Ray; that Mary 
Ray diedin August, 1884, intestate, and seized and possessed 
of the land described in the complaint; that she never had 
issue by the said Tyrea B. Ray, and that the said Tyrea B. Ray 
is in possession of the said land, and wrongfully withholds 
possession from the plaintiffs. 

The answer of the defendant, so far as is material to this 
case, denies that Mary Ray died seized and possessed of the 
land mentioned. On the contrary, that the said Mary Ray, 
on the 17th day of December, 1881, did by her deed duly 
executed, which has been admitted to probate and registered, 
convey the said tract of land to the defendant, her husband, 
for and during his natural life, a copy of which deed is an- 
nexed as a part of the answer. The deed, so far as is ma- 
terial to this action, recites, that "the said Mary Ray, in 
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consideration of the sun1 of one dollar, to be paid by the 
said Tyrea B. Ray, the receipt of which is hereby acknoml- 
edged, and also the further consjderation of the affectjon 
which she bears towards the saicl Tyrea B. Ray, her saicl 
husband, has bargained and sold, and by these presents does 
bargain, sell and convey, to said Tyrea B. Ray, for and dur- 
ing his natural life, a tract of land, (describing it). 

The probate is as follows: 
"I, Geo. K. Jones, justice of the peace, clo hereby certify 

that hfary Ray, wife of I'yrea E. Ray, personally al~pearcd 
before me this day and acknowledged the due execution of 
the within deed of conveyance; a i d  the said Mary Ray, 
being by me privately examined, separate and apart froill 
her said husband, touching her voluntary execution of the 
same, doth state that she signed the same freely and volun- 
tarily, without fear or compdsion of her said husband or 
any other person, and that she doth still voluntarily assent 
thereto." 

The said deed was duly registered on March 7th, 1882. 
To this answer the plaintiffs filed a demurrer, and for cause 

of demurrer say : "That the deed mentioned in said answer, 
under which defendant claims, is void at law." 

The Court adjudged, "that the deed set up in the defend- 
ant's answer is void and inoperative to divest the estate of 
Mary Ray in the land in controversy, and that the demurrer 
to the said answer be sustained." From this the defendant 
appealed, and the only question presented for consideration, 
is as to the validity of the deed from Mary Ray to the de- 
fendant. 

Mr. R. C. Strudwick, for the plaintiffs. 
Messw. John TK Graham and John Devereux, A., for the 

defendant. 
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SIMS v. Ray. 

DAVIS, J., (after stating the facts). The appellant relies on 
Taylor v. Eatman, 92 N. C., 607; NorJleet T-. Hnzokins, 93 N. 
C., 392; and Tl'alton T. Purrish, 95 N. C., 259. I n  the first 
of these cases it was held, that a feme covert was conipetent 
to execute a payer, whether collateral, appurtenent or in 
gross, without the concurrence of her husband, and that she 
might execute it even in his favor: and the same was held 
in JTorjcet v. Rnzukins, supra, in nrhich case it was said: "In 
the execution of a power, there is no contract between the 
donee of a power and the appointee, ancl when the appoint- 
ment is made, the appointee at once takes the estate froin 
the donee, as if it had bee11 conveyed directly to liim." 
These TTere executions of powers ancl not contracts or gifts. 

The case of TValtnn u. Parrish, supra, only affirmed the 
well settled doctrine, that even before the change in the law 
in  respect to the property of husband and wife, under the 
Constitution of 1868, and subsequent enactments, a deed from 
husband to wife would be upheld in equity, if it appeared 
that she was meritorious, and the property conveyed appeared 
to be no more than a reasonable provision for her. But we 
take it as settled, that prior to the act of 1871-'2, incorpo- 
rated in  The Code, 001836, 1836, the wife could not by deed 
convey to her husband, the doctrine being, as laid down in 
Malone on Real Property, 600, that " unless the wife convey 
under power to dispose of the same, her disabilities are a bar, 
and on her death the land descends to her heirs," and except 
as authorized by $51835 and 1836 of The Code, this is still the 
law. Its purpose is to protect the wife from the influence 
and control which the husband is presumed to have over her 
by reason of the marital relation. 

The subject is elaborately discussed in Lee v. Pearce, 68 N. 
C., 96 ; and in  McRae v. Battle, 69 N. C., 98 ; and the reason 
for the doctrine fully stated. I t  proceeds on the idea, 
not that there is fraud, but that there may be fraud, and 
gives a n  artificial effect to the relation beyond its natural 
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tendency to produce belief. This doctrine of the common 
law has been modified by the statutes referred to, and con- 
tracts between husband and wife are valid, if executed in 
the mode authorized by the statute ; but in order to render 
a deed from the wife to the husband valid, the requirements 
of the statute must be observed. Section 1835 declares, 
that no contract between husband and wife "shall be valid 
to effect or changeany part of the real estate of the wife * * " 
unless such contract shall be in writing, and shall be duly 
proved as is required for conveyance of land; and upon the 
examination of the wife, separate and apart from the hus- 
band, as is now or may hereafter be required by law in  the 
probate of deed of fernes covert; and it shall appear to the 
satisfaction of such officer that the wife freely executed such 
contract, and freely consented thereto at the time of her 
separate examination, and that the same is not u n ~ e a s o n a b l e  
or  i.njus.iot~s to her. T h e  certi$cate of the o$icer shall state h i s  
conclusions, a n d  shall be conclusive of the  facts therein stated; 
provided, that the same may be impeached for fraud as other 
judgments may." 

I t  will be seen, from a glance at  the deed from Mary Ray 
to the defendant, that the requirements of the statute have 
not been observed. There is no finding that the execution 
of the deed is not unreasonable or injurious to the wife, and 
no conclusion in relation thereto certified by the officer. 

Our conclusion is, that the deed from Mary Ray to the 
defendant is not valid, and upon the death of the said Mary 
Ray, the land descended to her heirs. 

The judgment of the Superior Court must be affirmed. 
There is no error. 

No error. Affirmed. 
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L. E. XORRIS et al, v. MARY A. WHITE. 

Motion in the Cause-Pending Action- When Decree operates 
as a Cowveyarzce. 

1. Where it is sought to set aside a judgment or decree on the ground 
of irregularity, a motion in the cause, and not a new action, is the 
appropriate remedy, although the action may be at an end. 

2. Where the action is still pending, any relief against a judgment or 
decree rendered therein, must be by a motion in the cause, and not 
be a new action. 

3. Where parties are required by a decree to execute a conveyance 
for certain land upon their coming of age, the action is pending 
until the conveyance is executed. 

4. A decree does not operate as a conveyance, unless it complies with the 
requirements of the statute (The Code, a427), by declaring " that i t  
shall be regarded as a deed of conveyance," Slc. 

(Willianzson v. Hartnzan, 92 N. C., 236; Fowler v. Poor, 93 N .  C. ,  466; 
Burgess v. Kirby, 94 N. C., 575; Syme v. Trice, at this Term; Long 
v. Jarratt, 94 N. C., 443; cited and approved). 

CIVIL ACTION, tried before Shipp, Judge, at September 
Term, 1886, of PASQUOTANK Superior Court. 

The following is so much of the case stated on appeal for 
this Court, as is necessary to a proper understanding of the 
opinion : 

"The object of the action is to set aside, for irregularity, 
the following decree, rendered at Fall Term, 1871, of said 
Court, in an action wherein Mary A. White (the present de- 
fendant), was plaintiff, and Luzinka E. Morris and Eloise 
Morris (the present plaintiffs), were defendants. 

"Upon application to the Court, William L. Reed, Esq., is 
appointed guardian ad litem and prochein ami to the infant 
defendants, and his answer to the complaint allowed and 
adopted as the answer of said infant defendants. 

"And thereupon, upon the pleadings and testimony in 
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said action, it is ordered, adjudged and decreed by the Court, 
that there was a contract of sale and for the conveyance of 
the Iand named in the pleadings, from Mordecai Morris to 
the plaintiff before that day, and that said conveyance vas 
actually executed as early as the 28th day of January, A. 
D. 1568, conveying the said lands named in the pleadings 
in fee to the said plaintiff, for the consideration, amongst 
others, of the sum of t~enty-e ight  hundred dollars, and 
that said deed is lost. I t  is ordered, adjudged and decreed 
that the lands named in the pleadings be and they are hereby 
declgred to be vested in fee in the plaintiff Mary A. ffhite, 
and that the defendants do make a conveyance of said lands 
when they come of age to the plaintiff, or to her heirs or 
assigns. I t  is ordered and adjudged that this judgment be 
enrolled and registered in Pasquotank county, and that the 
costs be paid by the plaintiff." 

This decree has been duIy enroIled and registered in Pas- 
quotank county. I t  is admitted that Mary A. mThite entered 
into the possession of the land under the decree, and has 
been in possession thereof ever since and received the rents 
and profits. I t  is also admitted that Luzinka Morris and 
Eloise Morris were of age at the time of the commencement 
of the present action, but that they have not executed to 
Mary A. White any conveyance for said land as ordered in 
the decree. 

The cause coming on to be heard upon the pleadings and 
admissions, the defendant's counsel moved to dismiss the 
action, for that the proper remedy mas by a motion in the 
original cause. 

The Court being of opinion that the former decree has 
not been carried into effect, and that therefore the cause is 
still pending, sustained the motion. From this ruling, the 
plaintiffs appealed. 

17f~. E. C. Smith, for the plaintiffs. 
Ah.  Samuel F. M o d e c n i ,  for the defendant. 
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MERRIMON, J., (after stating the facts). The Court properly 
held that the plaintiffs'remedy was by motion or other appro- 
priate proceeding in the action in which the decree complained 
of was granted. They seek to have the decree set aside upon 
the ground of irregularity in it, and in the proceedings in 
the action leading to it. I t  was competent, and the appro- 
priate remedy, to move in the action within a reasonable 
time after the decree was granted, to set i t  aside for such 
cause, and this is so, although the action was ended. TVil- 
liarnson v. Hartman, 92 N. C., 236; Fowler v. Poor, 93 N. C., 
466 ; Bwgess v. KirQ, 94 3. C., 475 ; Syme v. Trice, decided 
at this term. 

But the plaintiffs might, and indeed ought, to have sought 
relief for any cause, if need be, in the action referred to, 
because it is still pending. If the party complaining desires 
to attack the judgment for fraud or the like, or any cause 
except irregularity, it is proper to do so by a new and inde- 
pendent action, only when and after the action in which it 
was given is completely terminated. Williamson v. H a ~ t -  
man, supra; Fowler v. Poor, supra. And, if redress can be 
had in the action thus pending, the Court will not entertain 
a new action for the same purpose, but will disrniss it as hav- 
ing been unnecessarily and improvidently brought. The 
Court will not allow, much less encourage, unnecessary actions. 
To do so, would lead to confusion, injustice and the increased 
expenditure of costs and labor. Long v. Jarratt, 94 N. C., 443. 

The present plaintiffs, now of full age, have never exe- 
cuted to the defendant, as required by the decree of which 
they complain, a proper deed, and the action is therefore still 
pending for any proper purpose. If it is not on the proper 
current docket as pending, it may be brought forward upon 
motion, arid the plaintiffs can in it seek and obtain the relief 
they demand by the present action, if it shall turn out that 
they are entitled to the same. Long v. Jarratt, supra. 



94 I N  THE SUPREME COURT. 

I t  was suggested on the argument, that the decree men- 
tioned i11 the plea cling^ operated and still operates, by virtue 
of the statute, (2'lte Code, 4427,) to pass the title to the land 
embracecl by it, to the present clefenilant, and therefore in  
effect, the action in  ~ ~ h i c h  i t  was gmnted, n-as at a n  end, when 
this action began. Still, the present lhint iff i  ought to exe- 
cute the deed as required, and they may he coinpelled to do 
so, unless they should s h o ~  sufficient cau,e n-hy they ought 
not. But it appears from the f'ace of tlic clecrce, that  it does 
not coiiforni to the statute, in that it does not declare t l ~ a t  
it "shall be regarcled as a deed of convej-ance," Re. It is 
essential that it illall so declare, to give it tlle full effect of 
a proper conveyance of the land. I t  seems lxohable that 
the Court intended that it shoultl ha\-e such effect, but it 
is not snfficient for that purpose. S u c l ~  itatutory p r o ~ i s -  
ions must a l w a y  be strictly observed as to their e,sentinl 
provision. 

There is no error, and the judgment n ~ u s t  be ;tffirmed. 
To that end let this opinion l ~ e  certified to the Superior 
Court according to lan-. If i s  so o ~ d e r c r l  

S a  error. Ilffirmed. 

ANN B. LOFTIN r. JOSEPHINE E. LOFTIN. incli~~idually and as 
Aclmx. of W. F. LOFTIS. 

Evidence-5590-hrdye's Charge-Equitable Issues-De,yt-ee q f 
PI-oq f-Losf Deed. 

1. Evidence is only rendered incoinpetent by S59O of The Code, when it 
relates to a transaction or communication hetween the witness and 
a deceased person of the class mentioned in this section, in regard 
to some title or interest clerked from, through, or under such de- 
ceased person. 
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2. In an action to have the holder of the legal title declared a trustee for 
the plaintiff, she was allowed to testify that her father, then dead, 
gave her the money to purchase the land in controversy, when none 
of the parties to the action claimed any interest under the father. 

3. Where a party claims under a lost deed, he must show by clear and 
full evidence, that such a deed once existed, its legal operation, and 
its loss. 

4. Under the present practice, where a party claims under a lost deed, 
it is not error for the trial Judge to charge the jury, that the lost 
deed could o n l j  be established by clear and satisfactory proof. 

(Deans v. Dortch, 5 Ired. Eq., 331; Fisher v. Carroll, 6 Ired. Eq., 485; 
P1wrnme1- v. Baskerville, 1 Ired. Eq., 252; Ely v. Early, 94 N .  C. ,  1;  
citedand approved. Halyburton v. Harshaw, 65 N. C., 88; Ballard 
v. Ballard, 75 N .  C. ,  190; distinguished and approved). 

This was a CIYII, ACTION, tried before Shepherd, Judge, at  
Fall Term, 1886, of the Superior Court of GREENE county. 

The plaintiff alleged that about the year 1854, her father, 
Wm. Gooding, placed in her hands, with the knowledge and 
consent of her then husband, Lewis M. Loftin, about $450, 
in  trust, to invest the same in the land mentioned in the 
complaint; that the purchase of said land was made by her, 
through her husband, who paid the money, but through 
ignorance or mistake. took the deed therefor to himself in 
fee; that her husband aclfnowledged the mistake, professed 
his willingness to correct it, and made an attempt to do so 
in his last illness: that he died intestate in the year 1855, 
learing W. I?. Loftiii, the issue of his marriage with the 
plaintiff, his heir at law.# That about the year 1857, the 
plaintiff being about to contract a marriage with one B. L. 
Bryant, entered into a marriage contract, whereby the said 
land was conveyed to one Wm. H. ~Tashington in fee, in trust 
for her sole and separate use, and the said marriage contract 
was duly proved and registered. That afterwards, in the 
year 1858 or 1859, the said Washington died, and by proper 
proceedings, instituted in the Court of Equity of Lenoir 
county, (in vhich said land was situate,) W. I?. Loftin n-as 
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duly appointed trustee i n  the place of the said Washington, 
and held the saicl land as trustee till his death. That  said 
Loftin died in the year 1882, leaving a mill, by which he 
devised all of his real estate to his wiclow, the defendant, 
who clnalifiecl as administratrix with the will tiunexecl of the 
said Loftin, and imillecliately took possession of the said 
lancl, and has heltl i t  ever since, claiming it as her own under 
the will of the said Loftin. That the saicl marrige contract 
am1 the registry thereof, ancl the proceedings of the Court 
of Equity referred to, n-ere destroyetl by fire, and she is ~ u i -  
able to produce them. She asks that the defendant shall be 
declared a trustee for lier, and that saicl lantl be conveyed to 
her, and for an  account of the rents and profits. 

The  defenclant answers, that she has no knowleclge or in- 
formation as to the material allegations of the ccnlplaint, 
but does not adinit them, ancl says upoil infornlation and 
belief, that the land was paid for with the inoney of Lewis 
&I. Loftin, and that no part of i t  \vas paid for with money 
cleriverl from W 111 Goocling, and for a further defence, she says 
upon inforniatioil :md belief, that upon the cleat11 of Lewis 31. 
Loftin, the plaintiff procured the land mentioned, to be allotted 
to lier as her dower in the land of the said Loftin, and insists 
that she is estopped from setting up  a title i n  fee thereto. 
She further answers and says, that shortly after the marriage 
of the plaintiff to B. F. Bryant, that a deed was executed by 
them, conveying saicl lancl to W. F. Loftin, her only snrvi- 
ving son ; that her privy exanlinittion was duly had, and the 
deed duly proved and registered, and that the said W. I?. 
Loftiii took possessioil of saidlancl under said deed, and held 
i t  as his own up to the time of his death ; that the said deed 
has been lost or destroyed, and the registratioii thereof wtxs cle- 
stroged by the burning of the Register's office. She further 

:i ions. relies npon the statute of limit t '  
The following issues were subniitted to the jury ancl an- 

swered as indicated : 
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(' 1. Did William Gooding, after the plaintiff had married 
Lewis M. Loftin, place in her hands about $450.00 in trust 
to be invested in the purchase of the land in controversy 
from one Dnrant Jackson for her own benefit? Answer: 
Yes. 

2. Did the said Lewis M. Loftin, as agent of the plaintiff, 
invest said money in the purchase of the lands in contro- 
versy? Answer: Yes. 

3. Did the said Lewis M. Loftin, through ignorance or 
mistake, take the title to said lands from said Durant Jack- 
son to himself? Answer: Yes. 

4. Did plaintiff and B. L. Bryan, afterwards, and about 
the year 1857, convey said lands in fee simple to William 
H. Washington to hold as trustee for plaintiff? Answer: 
Yes. 

5. Did 717. F. Loftin afterwards hold said l a d  as trustee 
by virtue of an order of the Court appointing him trustee 
in lieu of William H. Washington, then dead? Answer: 
Yes. 

6. Did the plaintiff and her husband, B. L. Bryan, during 
the year 1860, convey absolutely by deed to W. F. Loftin, 
all of her right, title and interest in said lands? Answer: 
No. 

7. Was the deed executed by plaintiff and B. L. Bryan 
registered in the Register's Book of Lenoir county? Answer : 
No. 

8. What is the annual rental value of the land in contro- 
versy ? Answer : $450.00. 

9. Did the plaintiff, after the death of Lewis M. Loftin, 
have the land in controversy assigned to her as dower ? An- 
swer: No. 

10. Has the defendant, and those under whom she claimed, 
been in the adverse possession, under color of title, of said 
tract of land, for seven years before the commencement of 
this action ? Answer : No. 

7 
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I t  was conceded that on the 31st of December, 1833, one 
Durant Jackson executed a deed i11 fee to Lewis M. Loftin, 
con~ey ing  to him the land i n  controversy ; that Lewis M. 
Loftin died i11 March, 1855, leaving TV. F. Loftin his only 
heir at  law ; that TiT.  F. Loftin died February 'ith, 1882, leav- 
ing the defendant, his ~rrife, his sole devisee of all his pro- 
perty, real and personal. 

The plaintiff was examined in  her own behalf, and for the 
purpose of establishing the first issue, (in connection with 
other evidence), proposed to testify that shortly before the 
purchase of said land, her father gave her $350 or $550, and 
put i t  in her lap. 

The defendant objected to this, because it was prohibited 
by $590 of The Code. 

She TTas examined by the Court upon this preliminary 
question, and it failing to appear to the Court that Lewis 
M. Loftin, or any one else was present ~vhen  the money 
was giren her, the Court admitted the testimony, and 
defendant excepted. She testified that shortly before the 
deed was made-a day or two-her father counted out and 
placed in  her lap $450 or $500. 

The Court, after having charged the jury as to the degree 
of proof required to establish the equitable issues of the plain- 
tiff, charged the juq- that as to these issues, the burden of proof 
was upon the defendant, and the deed being alleged by de- 
fendant to have been destroyed, and she attempting to show 
the existence of such a deed by parol, the existence of the 
same having been denied by plaintiff, that it was incumbent 
upon her to clearly satisfy then1 of the existence of such a 
deed before they could find the issue in  her favor. Defend- 
an t  excepted to the charge as to the degree of proof required. 
Verdict for p1aia:iff. Defendant inored for new trial upon 
the ground : 

1. For admission of improper testimony. 
2. Error in charge of the Court. 
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Motion overruled and defendant excepted. The clefend- 
an t  resisted judgment because the action was barred by the 
statute of limitations (three year statute), nacl because it was 
a stale clemancl. Judgment for plaintiff. Defendant ex- 
cepted and appealed. 

Mr. E. R. X t c l q x ,  for the plaintiff 
Jfi. E. C. Smith, for tlie defendant. 

DAVTS, J., (after stating the facts). The exception to the 
testinzong of the plaintiff, upon the ground that it was not 
admissible uncler 6590 of T h e  Code, cailiiot be sustained. I t  
was no personal transaction or cosnniunication between the 
witness and any deceased person of the class mentionecl in 
this section. She derived no title or interest froni, through. 
or  under MTilliam Gooding, nor did any l~a r ty  in any wag 
interested i11 this suit, derive :my S U C ~  title or interest 
through him. She did not testify to any transaction or 
coin~nunication ~vith JJen.is 34. Loftin or Durant .J;ickson. 
?To title is derived through Win. Goocling, and neither Loftin 
nor any one else was pre+ent when the money was giren to 
her, and it was competent for her to tcitify that at  a partic- 
ular time she had $450 or $500, and that it m s  giren to her 
by her father. I t  was a iubstantive transaction, with no one 
11ow deceased, uncler whom she, or any of the parties to this 
action, derived any interest. I t  was a transaction wit11 TYm. 
Gooding alone. Loftin was not present, and the case of 
Hnllybrwtou v. Hrirshn~v, 63 N. C., 88;  and Bctllaw' T-. Bctl- 
l a ~ d ,  75 K. C., 100; relied on by counsel for the defendant, 
are distinguishable from this, i n  that, in 1fctllgbur.torr I-. HCIP 
shazu, the comniunication, though not ljetn-een the witness 
and Harshan-, the deceased testator, yet it was between Har- 
shaw and Pearson, (both of whom were dead,) about the 
matter in  dispute, and the ~vitness and Harshaw had, by 
agreement, gone to Pearson to advise wit11 him about it, so 
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in fact, the witness was the party really interested in the con- 
versation between Harshaw and Pearson, and though the 
conversation was carried on by Harshaw and Pearson, the 
witness was present, and in fact a party to it, as it related to 
advice given by Pearson, upon which they were to act. 

In  Ballard v. Ballard, Wooten, a party to the transaction, 
was called to prove that he saw the attesting witness sign his 
name as a witness. 

The second exception was to the Judge's charge as to the 
degree of proof required to establish the existence of the 
deed alleged to have been destroyed. In Deans v. Dortch, 5 
Ired. Eq., 331; which was instituted in the Court of Equity 
to recover the amount of a lost bond, the Court held, that it 
was necessary for the plaintiff to show the loss of the bond; 
that it had been sealed and delivered by the party sought to 
be charged, and was perfected in all its parts; and that it 
was the duty of the plaintiff to sustain his allegation by 
" sufficient testimony." In Fisher v. Cawoll, 6 Ired. Eq., 
455; which was also to recover the amount of a lost note, 
the Court said, that " strict" proof was required. In  Plum- 
mer v. Baskerwille, 1 Ired. Eq., 252; which was to set up a lost 
deed, it was held, that the plaintiff must produce "proper 
and full proof-that he must clearly prove that such a deed 
once existed; its legal operation, and its loss, before a decree 
would be made to establish it." In this case, the Court 
charged the jury, that the plaintiff must " clearly satisfy " 
them of the existence of the deed, before they could find 
the sixth issue in her favor. 

We think there was no error in the charge of the Judge. 
In Ely v. Early, 94 N. C., 1 ; it is said that the Court would 
not correct an alleged mistake in a deed, unless it was made 
to appear "by clear, strong and convincing proof," and by 
analogy the lost deed should only be established upon clear 
and satisfactory proof that it once existed and was lost. 

There is no error. Judgment affirmed. 
No error. Affirmed. 
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JAMES L. SMITH et al. v. JOHN W. MGREGOR. 

Pleading- Val.iunce-Agent -Evidence -Deposition -Assiglz- 
meut of Ewor. 

1. A counter-claim which only alleges that the plaintiff is indebted to 
the defendant, without alleging further the nature and kind of such 
indebtedness, and 110~3- it arose, is imperfectly pleaded, and ought to 
be disregarded, and in such case a bill of particulars affixed to the 
pleadings as a part of it does not aid it. 

2. Where, in such case, the plaintiff does not object to the counter-claim 
on account of the imperfect pleading, the Supreme Court, on appeal. 
will consider the issues 71-hich were tried on it in the Court below. 

3. Where the answer alleged as a counter-claim, that the note sued on 
was endorsed to the plaintiff after maturity, and that the endorser 
was indebted to the defendant before the transfer of the note, for 
money paid by him as his surety, and the evidence offered to sup- 
port it was a joint and several note, executed by the defendant and 
anothe! party, who it was alleged was the agent of the endorser of 
the plaintiff, but nothing in the note offered in evidence showed any 
agency : It was held, a failure of proof, and the Court below prop- 
erly charged the jury that there was no evidence to support the 
allegation of the counter-claim. 

4. A power of attorney appointing an agent to wind up certain busi- 
ness of the non-resident principal, does not authorize the agent to 
borrow money on his account. 

5.2Where evidence only creates a vague impression of a fact, it should 
not be permitted to go to the jury. 

G.'Where the Court below excluded a deposition, but the record did not 
disclose the ground of the objection, butonly the fact that the deposi- 
tion was excluded, this Court will not consider the exception. 

7. Where an entire deposition was objected to on the ground that the 
testimony contained in it was incompetent, but no particular part 
was pointed out, and no error assigned, the objection is too vague, 
and will not be considered. 

CIVIL ACTION, tried before MacRae, Judge, and a jury, at 
Fall Term, 1885, of ANSON Superior Court. 

The plaintiffs brought this action to recover the money 
due upon the single bond of the defendant, executed by him 
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to Thomas J. Smith, for $2,301.25, dated April 26th, 1875, 
to be due one day from the date thereof, and which the latter 
endorsed to the plaintiffs for value after its maturity. 

In  his answer to the complaint, the defendant alleged in 
general terms, that the said Thomas J. Smith was, at the 
time he so endorsed the said bond and before that time, 
justly indebted to him in sundry sums of money, greater 
than the amount due thereon, as stated in the "bill of par- 
ticulars" annexed to his answer, and he demanded that the 
several sums mentioned, be set off against the said cause of 
action of the plaintiffs to the extent of their demands. 

Among the items of charge mentioned in the bill of par- 
ticulars, is the third one, stated thus : 

"Nov. 6. Am't paid as surety on note to J. W. Leak, 
$2,240.00. Int. from 6 March, 1875, to Jan'y lst, 1877." 

On the trial, the defendant put in evidence a power of 
attorney, of which the following is a copy: 

"STATE OF NORTH CAROLINA, 
ANSON COUKTY. 

K?bow all men by these presents, that I, Thos. J .  Smith, of 
Grimes county, Texas, for divers good and sufficient reasons 
me thereto moving, have nominated, constituted and ap- 
pointed, and by these presents do nominate, constitute and 
appoint, my brother William C. Smith, of the county of 
Anson and State of North Carolina, my true and lawful 
agent and attorney in fact, for me and in my name and 
stead, to transact all matters of business, of whatsoever 
nature and kind in which I have or may have any interest, 
directly or indirectly, in the State of North Carolina; also 
in my name and for my use and benefit, to ask and demand 
for me and recover, all manner of debts or dues or rights or 
interest to which I may be or am entitled in said State, clear 
up and settle in such manner as he may deem best my in- 
terest in said State, and to execute all manner of convey- 
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ances in my name, to make title to any kind of property, 
real or personal. And to execute all such other rights, 
releases and acquittance in my name which may be required 
in final and complete settlement of my business of every 
kind and description, and I hereby ratify and confirm what- 
ever my said attorney may thus do, in as full and ample a 
manner as if I was personally present and did the same 
myself. This power of attorney relates particularly to my 
business at  New Forestville, in said county and State, in all 
its branches. I further claim the right to revoke this right at 
any time I see proper. Given under my hand seal, this the 
29th day of January, 1869." 

The following is a copy of so much and such parts of the 
case settled on appeal as is necessary to a correct understand- 
ing of the opinion of the Court: 

"The defendant was examined on the trial as a witness 
in his own behalf, and the part of his testimony material 
here, is as follows: 

On the third item, a note is produced and offered, $2,240: 
Twelve months after date, we, or either of us, promise to 

pay Col. J. W. Leak, or order, two thousand two hundred 
and forty dollars, for value received. 

WM. C. SMITH, (Seal.) 
Narch (ith, 1874. J. W. MCGREGOR, (Seal.) 

ISDORSEM ENTS 

Cr. by $100, November 5,1877. 
Cr. by $100, Xovember 16,1877. 
Cr. by $200, November 24,1883. A. B. LEAK. 

Witness signed the note with Mr. C. Smith. W. C. Smith 
asked witness if witness would sign a note with him for 
some money; he said he had plenty of notes and accounts 
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and stock then, if he could realize on it, but it would take 
some time to do it, and debts were pressing him, debts made 
in connection with his business there, some northern debts 
and some in Wilmington ; he said there would not he any 
danger of witness getting into trouble about i t ;  that he had 
plenty of notes and accounts then, amounting to $6,000 or 
$7,000, that would amply secure witness against loss. Wit- 
ness agreed to sign the note, and went to Rockingham with 
W. C. Smith and signed it there. Witness never heard of it 
again until 1876, when payment was demanded of him, and 
he gave a mortgage to the payee, J. W. Leak, to secure the 
debt, on a piece of land that would pay the debt. A mort- 
gage was produced from J. W. McGregor and wife to J. W. 
Leak, 24th February, 1876, to secure the $2,240 note. Credits 
on the note, November 5th, 1877, $100; November 16th, 
1877, $100, and March 26th, 1883, $200. Witness paid these 
amounts. 3. W. Leak is dead. The land mortgaged is 
worth more than the debt. 

When the note was signedJW. C. Smith got t4e money, 
$1,300 or $1,400, in check on New York, the balance in cash. 
He said that he was going to pay the debts of the concern; 
that they were pressing him; it was T. J. Smith's business. 
He let Cox & Boy have the check. How it was paid out 
afterwards, witness does not know. Objected to by plaintiffs. 
Overruled. Plaintiffs excepted. But, on this item, the Court 
afterwards instructed the jury that there was a variance be- 
tween the allegation and the proof, and they could not con- 
sider the matter of Leak's note. Defendants excepted. 

He was out here, I think, in 1875. He told me that as 
soon as he got to Wadesboro he was sued on accounts that 
his agent made here, and that he was afraid his agent had 
involved him here, and that he had fixed his property before 
he left Texas so that they could not get anything out of him. 
Objected to by plaintiffs. 
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As to the fifth item: This a credit of $641 on the account. 
Some of T. J. Smith's property was turned over to witness 
to apply to the Leak debt; witness sold it and credited it on 
the account. The notes and accounts of the concern were 
put in the hands of witness to secure that Leak debt. T. J. 
Smith came out here and demanded the property. Witness 
refused to give them up, and told him if he would pap the 
debt, witness would give them up. He said he would not 
do it. He vould not allow witness to collect them. Wit- 
ness had a conversatioli with W. C. Smith a very short time 
before the money was borrowed from J. \ IT .  Leak in Febru- 
ary or Atarch, 1874. The day before it was borrowed he 
took his books and showed witness the accounts, which, he 
said, were ample security, and said he was obliged to raise 
the money. 

The witness W. E. Cox testified as follows: We had 
more or less transactions with W. C. Smith in 1874; re- 
ceived exchange from him and gave him exchange; refer- 
ring to his books to refresh his memory, witness said the first 
draft for $800 was signed by me; the next, $50, by my father; 
and the next, $450, by me March 4th, 1874, all in the firm's 
name. The three drafts were drawn on ---- & Bennett, 
New York ; during 1874, our firm was doing business with 
them and shipping cotton for them as com~nission mer- 
chants, and these drafts were drawn about this time. When 
W. C. Smith got the draft for $800, he had a check for 
$1,375.66, and wanted drafts for smaller amounts. . The wit- 
ness has a faint recollection that W. C. Smith said he got 
that check from J. W. Leak, of Rockingham. But don't 
know whether the draft was there that day; his best inipres- 
sion is that the draft was on J .  W. Leak. He has no recol- 
lection of seeing his name on it; thinks his father was pres- 
ent, because their rule was to consult about such matters. 

The witness, being cross-examined, said that he is a 
brother-in-law of defendant and son-in-law of W. C. Smith. 
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SMITH v. MCGREOOR. 

Has taken no interest in this matter; was forced to come 
here by a subpcena against his will. 

Deposition of C. P. Mebane was offered and objected to by 
plaintiff, and ruled out, and the defendant excepted. 

J. S. Darlington, a witness for defendant, testified that for 
a part of the year 1870-'71 he lived at New Forestville, and 
was superintendent of the works tliere. They were W. C. 
Smith's or Thos. J. Smith's; the witness engaged with W. C. 
Smith for Thomas J. Smith. 

The business was all carried on in the name of TV. C. 
Smith, agent. There was a large tannery, saw-mill and 
grist mill. 

The following special instructions asked for by the plaintiff 
were given : 

That there is 00 evidence that defendant signed the 
note made payable to John W. Leak and set up, as the surety 
of Thomas J. Smith. Defendant excepts. 

That there is a variance between the allegation in the 
answer in regard to the set-off of the note of John TV. Leak 
set up in his answer, and the proof, and the jury should not 
allow the same. Defendant excepts. 

The presiding Judge, during the argument to the jury, 
stated that he would withdraw from the jury the evidence 
upon the third item of the bill of particulars, that pertain- 
ing to the Leak note, as not sustaining the allegations of the 
counter-claim. Thereupon the defendants asked to be allowed 
to answer the complaint in accordance with the testimony, 
and read an affidavit offered for a continu~lnce at a former 
term, to show that plaintiffs had full notice, and would not 
be taken by surprise by such amendment. 

The Court declined to permit an amendment of the answer 
at this stage of the trial, and defendant excepted. 

The Court iastructed the jury upon the third item of the 
bill of particulars, that there was a variance between the 
allegation and the proof, and that they could not consider 
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the said third item of the bill of particulars, the matters of 
the Leak note, and defendants excepted. 

Plaintiffs admit that W. C. Smith was the agent of Thos. 
J. Smith, and that Thos. J. Smith is bound for all the author- 
ized acts of W. C. Smith." 

There was a verdict and judgment for the plaintiffs, and 
the defendant appealed to this Court. 

Messrs. Joh?~ Devereuz, Jk., and J. D. Pernberto~r, for the 
plaintiffs. 

Messrs. J; A. Locrl-ha~t, and P. D. TVcdkef., for the defendant. 

MERRIMON, J., (after stating the facts). The counter-claim 
is very imperfectly alleged. Indeed, it could not be upheld 
as a pleading at all, unaided by the bill of particulars ap- 
pended to the answer. It  is stated only in the most general 
and indefinite terms, that the endorser of the single bond 
sued upon, is indebted to the defendant, and was, at and 
before the time of such endorsement, in a sum of money 
greater than that demanded by the complaint ; but what the 
nature and consideration of such indebtedness was-when, 
how, and in what amount it arose-is not stated. And treat- 
ing the bill of particulars annexed thereto as part of the 
answer, it supplies such essential constutive facts very iinper- 
fectly-not in the shape of a pleading, but a scarcely intelli- 
gible memorandum. 

A counter-claim should be alleged with clearness and pre- 
cision ; its nature, and the consideration supporting it ; when, 
how, and where it arose, should be stated with reasonable 
certainty. This the statute requires, and moreover, it is 
necessary to just and intelligent procedure. The counter- 
claim is substantially the allegation of a cause of action on 
the part of the defendant against the plaintiff, and it ought 
to be set forth with the same precision as if alleged in the 
complaint. 
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The Court might-ought-to have disregarded the,counter- 
claim so imperfectly alleged as a pleading, or it ought to 
have required the defendant to set it forth distinctly, and 
with certainty and precision. But as it did not, and the 
plaintiff did not object, and the parties were allowed to go to 
trial without amendment, as suggested, it becomes necessary 
to ascertain what the defendant alleged in respect to the 
" third item " of his co~mter-clain~, and what was put in issue 
by the replication of the plaintiffs in respect thereto. 

Treating the bill of particulars as part of the answer, it 
seems to us that a reasonable interpretation of it implies an 
allegation on the part of the defendant, that Thomas J. Smith, 
the endorser of the bond sued upon by the plaintiffs, was 
indebted to liim i11 the sum of $2,240, with interest from the 
6th of March, 1875, to the 1st day of January, 1877, for 
money which the defendant paid for Smith, at the former 
date, as his surety, on account of his promissory note, made 
to J. UT. Leak, to which the defendant was surety, and that 
he was so indebted to the defendant at and before the time 
he endorsed the bond, then past due, to the plaintiffs. 

This is the substance of what is imperfectly alleged. 
There is nothing in the answer that indicates or hints at, 
directly or indirectly, the single bond put in evidence on the 
trial by the defendant, of Wm. C. Smith, and the defendant 
for $2,240, dated March 6th, 1874, due at twelve months, 
and made payable to J. W. Leak. 

The memorandum of charge is, " Amt. paid as surety o n  

note  to J. W. Leak." 
What note? Whose note? Taking the whole counter- 

claim into view-its reference and purpose to charge Thomas 
J. Smith-the manifest inference is, his note was the one 
referred to. 

The plaintiffs broadly denied the counter-claim, and hence 
it becomes necessary for the defendant to prove on the trial 
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the substance of his allegations above nlentioned, in that 
respect. 

Did he produce pertinent evidence upon which the jury 
might have found that Thomas J. Smith was indebted to  
the defendant as alleged? The Court below held that he 
did not; that there was a substantial variance between the 
allegations referred to above and the evidence produced by 
the defendant to prove it, and therefore the jury could not, 
as to the "third item" of the bill of particulars, find a ver- 
dict in favor of the defendant. The defendant insists that 
this decision of the Court is erroneous. 

We have carefully examined all the evidence bearing upon 
the question thus presented, and are of opinion that there is 
no error in the ruling of the Court excepted to, of which the 
defendant can complain. There was not simply a variance, 
as the Court held, but accepting the evidence as true, the 
allegation in its whole scope and meaning as to the "third 
item" of the counter-claim, was not proved; there was a 
failure of proof within the meaning of the statute, (The 
Code, $271). Obviously, the single bond put in evidence by 
the defendant was not that of Thomas J. Sinith ; he did not 
sign it, nor did it purport to be his, executed by his agent. 
Nor was there any evidence of any single bond or note signed 
by him. 

The Court therefore properly told the jury, that there was 
no evidence that he " signed the note made payable to John 
W. Leak," as alleged. The power of attorney from Thomas 
J. Sinith to Win. C. Smith, in evidence, empowered the lat- 
ter to wind up the business of the former in this State-it 
did not in terms or effect, authorize him to borrow n~oney, 
nor did the nature of the business with which he was charged 
as indicated by the power, imply such authority, nor was 
there any evidence going to show that this agent had any 
authority to borrow money for, or on account of his prin- 
cipal. 



110 I N  THE SUPREME C0UR.T. 

The  defendant, testifying i n  his own behalf, did not say 
tha t  he had been surety of Thoinas J. Smith, to any note of 
his whatever, and speaking with special reference to the sin- 
gle bond made to John Mr. Leak, of William C. Smith and 
himself, he did not say that i t  was intended to be that of 
Thomas J. Smith, or for his benefit, or tlint the money ob- 
tained by it paid his debts: the defendant said siinply that 
" W. C. Sinit11 asked witness (himself) if witness would sign 
a note wit11 lliin for some inoney," and suggested notes and 
accounts that might iiideinnify hiul against loss; ,but he (lid 
not say that the money was to be obtained for Tl~omos J. 
Smith, or for liii benefit, or that it went to pay debts due 
from liini. Tlie most and tlie strougest of what he said n as, 
"when the ilote ( t l~e  l~ontl) wai: signt-(1, JY. C. S ~ i i i t l ~  got the 
money, $1,310 or 81,400, in  checlis 011 Xew York, the bnl- 
ance in  cnih, he mid that lic n.a< going to pay the clchts of 
the c.oi1cc1.n ; t l~n t  they n-erci pres4ilg I ~ i m  ; it r \  as T. J. 
Smith's businc>s." Tlli- was slight c~ridci~ce, cert:~inly not 
sufficient to go to the jury to proye tliat tl1c1 money o1)tainccl 
froin 1,enk w:12 obtaintrl for T l lomn~  J. Sniitli, a11d n-c~nt to 
1)ay his tlcl)ti, or ill aitl of Iii, businez3 ~ u a t t ~ r s ,  eilwially in 
the all-cnce of c\ i(lcnce of autliority in \\rillinin C Smi t l~  
to borrow 11101lc~ ior liiiil Tile other C T - ~ I ~ C I I ~ C ,  :I, il uliole, 
had :I w r y  iliqlit, ~f a11y tendency, to l)ro\-c t11at tllc moncy 
was so o1)tninetl :m(l .o usetl. 

I~itleecl, taking tlie ~rliole of the evitlcnce together, it clitl 
not prove tlie nllcgation~ of tlic tlefeiit1:uit. I t  could only 
create n ~-:rguo iin1)re4o1l that they ~uigl i t  l)o>iil)ly 1i:lrcl 

some foundntion It  could not in any ju-t nncl reazonal~le 
~ i e n  of it, v:lrrant :I ycrdict ill fhror of the dcfe~~clant ni to 
tlie matter in qnection The Court therefore l)roperly in- 
strnctccl tlle jury in effect, not to allow the item desigilntetl 
a i  " tliirtl item." 

The Court excluded the deposition of C. B hleb:lne. \\-lint 
the gromlcl of ol~jection was does not apl)ear, and of colxrie 
the exception goes for naught. 
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The defendant ol~jected to the deposition of Thoilxts J. 
Smith "on the ground that the testimong- x i s  inco1nl)etent." 
What part of, or in what respect, it was incompetent, is not 
in any way specified, a i d  no error is assigned. I t  is o b ~ i o u s  
that such vague and iniperfect assigillnent of error c~n i lo t  
be entertained. 

We may say, ho~verer, that we have examined the deposi- 
tion, and it seems to us that the eyidence was coinpetent, as 
tending to prore that Thomas J. Smith was not iilclebted to 
the defendant on any account, ns alleged by hi111 

The judginent must be affirmed. 
S o  error. Affirmed 

F. B. DANCY, r. &I. A. DUXCAN et als. 

1. Where. after a sale of land to make assets, the heir a t  law mortgages 
his interest in the land, the mortgage has the effect of putting the 
mortgagee in the place of the mortgagor, so that he is entitled to 
what remains after the payment of the debts, to the ainount of his 
mortgage. 

2. If property is transferred by the defendant pending a suit i n r o l ~ i n g  
its title, in which there is afterwards a judgment for tlle plaintiff. 
the judgment relates to tlle beginning of the artion. and binds the 
property in the hancls of tlle purchaser, and when the transaction 
and suit are in the same county and the record furnishes e.i-idence 
of the claim, this rule is not affected by the provisions of The Code, 
$229. 

3.  Where a party unites with a trustee in a breach of trust, or there are 
circun~stances to put him on his guard and awaken suspicion, he 
will be required to repay to the trust fund any of its assets which he 
may have received in consequence of tlle breach of trust. 
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(Briley v .  Cherry, 2 Dev., 2; Cater v .  Whitjield, 8 Jones, 26G; Badgerv. 
Dciniel, 77 N.  C., 2.51; Rollins v. Henry, 78 N .  C.,  342; Todd v. Owt- 
lcizu, 79 N .  C., 235; Smith  v. Fortesczie, Busb. Eq.. 127; EZZLIX v. 
Bowden, 4 Ired. Eq., 281; Wilsonv .  Doster, 7 Ired. Eq., 231; L e d y  
v ,  dtzuood, 65 N .  C. ,  46: cited and approved). 

Crvrr, ACTION, tried upon exceptions to the report of a, 
referee, before Gudyer, .hdge, at Fall Term, 1886, of EDGE- 
C O ~ : F ,  Superior Court. 

James C. Knight died in 1869, seized ant1 possessed of a 
tract of land in the county of Erlgecomhe, which in  his will 
is devisetl to his claughter, M. A. Duncan, for life or widow- 
hood, ancl of the remaincler, one-third to F. C. Pittninn, one- 
third to Alla W. Burnett, her children by a former husband, 
ancl the other third in equal parts to IZ E. Duncan and P. 
P. Duncan, her children, the offspring of a later marriage, 
their father being also dead. The last ilained devisees in 
common have also since dietl, one of them in infancy, and 
their shares have descended to their half-brother and sister 
as heirs at  law. The said F. C. I'ittman, who way appointed 
ancl qualified as executor under the will, finding the per- 
sonal estate of the testator insufficient to pay his debts a i d  
the charges of administration, instituted proceedings against 
the devisees to obtain an order and license to sell the said 
iand, which was granted by the proper Court, in Xovember, 
1875, ancl pursuant thereto, the premises were exposed to 
sale and bid off by W. I). Pittman at  the price of $2,500. 

I n  consequence of the inadequacy of the price, the report 
of the sale was delayed until the purchaser doublctl his bid 
in January, 1881, and then complied with the conclitions of 
sale, paying $1,000 in money, and executing four notes each 
in the same sum, payable in successive years, for the residue 
of his increased offer. 

The sale on these terms was reported and confirmed i n  
June, 1882, and title directed to be made to the purchaser 
on payment of the purchase money. Pending the delay, 
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and to secure a more advantageous disposition of the land, 
to-wit: in January, 1878, the executor, F. C. Pittman, and 
the defendants M. A. Duncan and R. E. Duncan, obtained 
the loan of $1,000 from N. J. Pittman, then the guardian of 
the plaintiff, F. E. Dancy, to be used, and which was used, 
by the executor in paying off the liabilities of the estate, for 
which sum they executecl their bond to the said guardian, 
he knowing the intended clisposition of the fund, and to 
assure the re-payment of the inoney due on the note, 8 E. 
Pittinan, wife of the executor, uniting with him, by deed of 
mortgage, conveyed their several estate; and interests in said 
1:mcl to the said N. J. Pittman, with a power of sale in case 
of default in making paymcnt. When the plaintiff arrived 
at full age, the note, with the mortgage security, was trans- 
ferred to him by his guardian as part of the trust estate in  
his hands. The entire inclebtedness of the testator's estate 
was satisfied out of tlie borrowed money, and the only assets 
remaining consist of two of the $1,000 notes given for the 
purchase money, one due January 7 t h  1884, which the ex- 
ecutor in December, 1881, assigned to the defendant F. H. 
Whitaker, who knew at the time that the executor was ap- 
plying the f u d  in payment of his own personal debt; the 
other, the executor sold and transferred in the same month 
to Spier Whitaker, who paid him 3974 in money therefor. 

At the time of thus disposing of the notes the executor 
was insolvent, and so has since remained. I n  November, 
1883, he was removed from his officc, and administration de 
bo t~ i s  ?boa c u m  testamento annex0 was granted to the plaintiff 
Thomas H. Battle. 

There have been two references ordered, and from the 
reports, it is found that the defendant Spier Whitaker did 
not participate in the mal-administration of the executor in 
purchasing the note assigned to him, and having acquired 
the same in good faith, is entitled to the amount due thereon, 
hut must surrender the same to the said Battle, to the end 

8 
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that  he  may make title to the purchaser on receiving pay- 
ment, and must account to said TTThitaker for the full pro- 
ceeds thereof. 

I t  is further found that the defendant F. H. \IThitaker was 
a party to the executor's deva.stawit and perversion of the 
moneys clue on the note assigned to him, and that he has no 
title thereto against the plaintiffs. The Court confirmed the 
findings of the first referee, except in  so much of his conclu- 
sions of law as to the plaintiff having a lien or claim on the 
note held by the said Spier \Vhitaker. 

The second referee, adopting the findings of his pretlecei- 
>or, and of the Judge acting upoll his report, announcei as 
hi, conclusions of law, sulnmarily expressed : 

I. The mortgage does not bind the land, but the 1)urchaser 
takes it free from the incuinbrance and by a title paramount. 

11. The unpaid residue due on the note in the llands of' 
the plaintiff, Dancy, on October 19,188G1 mas $786.18. 

111. The said Dancy, his money having been used to p q  
the intlebtedness of the testator's estate, is subrogated to the 
rights of creditors for the full alnount due on his note. 

IV.  The assignment of the note to F. H. TVhitaker did 
not pass to him the equitable title to the moneys specified 
therein as against the plaintiff's claims. 

By consent, the note assigned to Spier Whitaker is elimi- 
nated from the controrersy. 

The defendant I?. 13. Whitaker excepts seriatim, and in 
general terms, to each of the referee's conclusions of law as 
above enumerated. 

On the hearing, the following judgment was entered : 
" This case coining on to be heard upon the report of Frank 
Sash ,  Esq., referee, and the report of G. M. T. Fountain, 
referee, and the order heretofore made in  the cause, it is now 
ordered and ad<judged, that the said report be in  every re- 
spect confirmed, and that the defendant TV. D. Pittman pay 
the defendant Spier Tlihitaker the full amount due on the 
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$1,000 note held by him, upon the cancellation and surrender 
of said note to said W. D. Pittnian, and that the $1,000 note 
lately held by the defendant F. H. Whitaker, and delivered 
Fy him into the office of the clerk of this Court, be surren- 
dered by said clerk to the defendant Thos. H. Battle, admin- 
istrator, &c., of J. C. Knight, and that the defendant W. D. 
Pittman shall pay said Battle, administrator, the full amount 
due on said note, and thereupon the said Battle, administra- 
tor, shall cancel and surrender said note to said N7. D. Pitt- 
man, and shall make to said Pittman a fee simple deed to the 
land described in the complaint. 

And it is further ordered and adjudged, that the defend- 
ant T. H. Battle, administrator, shall use the amount paid 
to him as above, in the due administration of the estate of 
James C. Knight, paying all lawful debts against the same, 
and settling the same according to law, and paying to plain- 
tiff the full amount due on his note, as found by the report 
of Fountain, referee, and paying the costs of this action, to 
be taxed by clerk. 

And it is further ordered and adjudged, that as the de- 
fendant devisees under the will of J. C. Knight have been 
settled with in full, except in so far as concerns plaintiff's 
claim, the defendant F. H. Whitaker shall, next to plain- 
tiff's claim, be considered as the sole distributee of the estate 
of said Knight, and that whatever balance may be left in 
the hands of the said Thomas H. Battle, administrator, &c., 
after carrying the provisions of this decree into effect, and 
administering said estate according to law, shall be regarded 
as personalty and shall be paid over to said F. H. Whitaker 
as said sole distributee." 

Messrs. Thos. H. Batfle and R. H. Battle, for the plaintiff. 
Messrs. l? H. Vhitaker, JI.., Donne11 Gilliam and JoZm L. 

Bridgers, for the defendants. 
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SJIITH, C. J., (after stating the facts). The purchaser a t  
the judicial sale acquired title to the 1~11d, and the mortgage 
by the defendants in the suit, of their ihares, only had the 
effect of putting the inortgagee in the place of the mort- 
gagors, so tllat he could claim wliat ren~inecl  after payment 
of the testator's debts what the dcvizces would have been 
entitled to, if no mortgage had been made. His right was 
transferred from the thing sol(] to its substitutetl proceeds. 
This war quite distinctly annoui~ced i l ~  the opinioli when, 
wit11 other features, the case was hefore us three years since. 
"And as the aisignee of the former class, (next of kin or leg- 
atees,) must assert his claim in the distribution of the per- 
sonal, so must the mortgagee ~ r e f e r  his, when the real estate 
fund is to be paid over to those of the latter class," (heirs or 
devisees). "A verdict and judgment in an action of detinue," 
in the words of HENDERSON, J., are conclusive as to the title 
between the parties and their privies." * * * ' Privies 
in estate are those who come in under the owner, and the 
estate stands burthenecl, in their hands, with those incum- 
brances created by hi111 before he parted with it. Therefore 
if a suit was pending against him for the property when he 
parted with it, in which there was afterwards a judgment, 
that judgment relates to the commencement of the snit and 
binds subsequent purchasers." B~ile,y v. C'hel-ry, 2 Dev., 2 ; 
Cates v. TM~ityfield, 8 Jones, '266. 

No change in the rule is brought about by the statute pre- 
scribing how notice of a. l is pct~de~l.r shall be given, The Code, 
$229, when the transaction i i  in one and the same county, 
as in the present case, and notice is furnished in the record 
i11 the pencling action. So it is held in Baciqer v. Dawiel, '77 
N. C., 251; Rollins v. Hewy, 78 N. C., 342; Ihdd v. Outlaw, 
713 N. C., 235. 

Besides the constructive notice given by the record of the 
pending suit, all the parties in interest were fully cognizant 
of all that was done, and the loan and mortgage were in- 
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tended to be, and so known to the mortgagee, as well as to 
the others, in furtherance of the objects of the suit, and to 
secure a more advantageous sale of the land. The doctrine 
of subrogation, if applicable, need not be invoked in aid of 
the plaintiff's equity. As assignee of the estate of the several 
devisees, the guardian who loaned the money succeeds to all 
their rights to come in and take what they could respectively 
have taken had no assignment been made; that is, their 
shares of the surplus of the proceeds of sale not required in 
the course of administration, so far as was necessary to dis- 
charge the mortgage debt. 7'11is is the legal effect of the 
conveyance, and i t  is not necessary to resort to a substitution 
in place of creditors. This is so obviously the position of 
the plaintiff in the controversy as to need no comments in 
further elucidation. 

The case of Smith v. Fortescue, Busb. Eq., 127; fully war- 
rants the present prweeding, and is almost a direct decision 
in favor of the judgment. The conduct of Whitaker in his 
voluntary participation in the wrongful disposal of the note, 
and appropriation of i t  to the executor's own debt, renders 
him equally liable to be called on to restore the money to 
those thus defrauded. He will not be permitted thus to use 
trust funds when he is fully aware of their nature, or there 
are circumstances to awaken suspicion and put him on in- 
quiry. The authorities upon this point are numerous, and we 
refer to a few. Exum v. Bowden, 4 Ired. Eq., 281 ; Wilson v. 
Doster, 7 Ired. Eq., 231; Lemly v. Atwood, 65 N. C., 46. 

We find no error in the record, and the judgment must 
be affirmed. 

No error. Affirmed. 



118 I N  THE SUPREME COURT. 

THE STATE NATIONAL BANK et als. v. J. 35. HARRIS et als. 

Statute of Li?witcctio?zs-Pcc~tial Pc~yrne~~t. 

1. The effect of s173 of The Code, is to leave the law as it was prior to 
the adoption of the Code of Civil Procedure as regards the effect of 
a partial payment in removing the bar of the statute of linlitations. 

2. The fact that the maker of a note has a claim against the holder, 
which the holder endorses as a credit on the note without the assent 
of the maker, will not be such a partial payment as will rebut the 
statute of limitations, but an agreement to apply one existing lia- 
bility to another, is such a partial payment as will stop the operation 
of the statute, although the endorsement is never actually made on 
the note. 

(Green v. The College, 83 N. C., 449: Woodhouse v. Simmons, 73 N. C., 
30; Hewlett v. Schenck, 83 N. C. 234; Riggs v. Roberts, 85 N. C., 151; 
cited and approved). 

CIVIL ACTION, tried before Connor, Judge, at April Civil 
Term, 1886, of WAKE Superior Court. 

This action is upon a bond or promissory note under seal, 
made by the defendant James M. Harris, principal, and the 
other defendants, his sureties, to John Gatling, one of the 
plaintiffs, for $400, due December 15, 1881, and deposited at 
the plaintiff Bank as collateral secuiity for money loaned. 
The suit was commenced on August 1st) 1886, and the defence 
mainly relied on and brought up in the appeal, is the bar of 
the statute of linlitations, pleaded by the sureties. To rebut 
this, the plaintiffs allege a partial payment of $286.02 to have 
been made by the defendant Bridgers, on or about March 
5, 1882, under $172 of The Code. The testimony upon this 
point was as follows: The plaintiff Gatling gave his note for 
$262.30 for value, to one T. V. Hill, who endorsed it to the 
defendant Bridgers, by whom it was again endorsed to Nor- 
ris, Wyatt & Taylor, who brought suit on the note against 
the maker and endorser Bridgers, and at August Term, 1883, 



FEBRUARY TERM, 1887. 119 

recovered judgment against the latter alone. Execution 
issued thereon, and on March 5th, 1884, was satisfied by pay- 
ment in full by Bridgers. Thereupon, it-was agreed between 
him and Gatling, that t,he amount so paid should go and be 
appropriated as a part payment of the note now in suit, and 
be credited thereon. 

This credit was not in fact so entered, though repeatedly 
demanded, and with assurances that it should be done.. 

The note sued on, though payable to Gatling personally, 
was t,he property of Annie M. Parker, of whom the former 
was attorney in law and fact until the winter of 1884-'5, 
but this was not known to the sureties. The said Annie M. 
and her husband have been allowed to intervene in the ac- 
tion and assert her claim to the security. 

The second article of the complaint alleges the payment by 
Bridgers, on March 5, 1884, of $286.02, and only the residue 
of the debt is demanded. The answer of Bridgers denies that 
upon the facts any payment has been made to interrupt the 
running of the statute, and insists upon its protection. Of 
the three issues submitted to the jury, two responses, declar- 
ing the said Annie M. to be the owner of the note, and the 
defendants W. S. Harris and Bridgers to be sureties, were by 
consent, and the remaining one : (' Did defendant T. B. Brid- 
gers pay on said bond $286.02,or any other sum, on or about 
5th of March, 1884 ?" was answered in the affirmative. The 
defendants insisted that there was no evidence to sustain an 
affirmative finding upon this issue. This instruction was in 
these words : 

"The Court charged the jury, that if they believed it was 
understood and agreed between Gatling and Bridgers, prior 
to 15th of December, 1884, that the amount due by Gatling 
to Bridgers should constitute a payment on the note in suit, 
they should find the second issue in the affirmative, and 
they should consider all the facts and circumstances in evi- 
dence in coming to a conclusion. That the burden of proof 
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was on the plaintiffb, and it made no difference that the note 
IT-as the property of Mrs. Parker, she having by her answer 
ratified whaterer Gatling had done in regard to the note." 
To this charge the defeiidants esceptcd. Tliere waq a jndg- 
ment for the l)laiiitiff*: and the defendants appealed. 

SVITH, ('. J , iaftrr stating the fllcts). The solc clue.;tion 
to be determined. is a4 to the effect of the agreement tllnt 
the indebteclnes~ incurred by (;atling to hi< surety up011 
the latter's discharge of the execution, should be applied to 
that in possession of the Bank, and the amount entered 
thereon as a credit, in remoring the statutory defence arising 
from the lapse of time. Was i t  equivalent to an  actual pay- 
ment ~ i t h i n  the meaning of 41 72 of The Code, which leaves 
in  force the p r e ~ ~ i o u s  Inw as to the effect of a part payment 
of a debt? Green r. The College, 83 N. C., 449. 

The present controversy assumes a very singular aspect. 
The  creditor is not refusing to give effect to the agreement 
to consider his debt paid pro tanto, hut declares that result 
to have been brought about, as if what is termed an  execu- 
tory, had become an  executed contract, accomplished by the 
entry of the credit. The debtor seeks to repudiate his own 
action, and deprive himself of 1%-hat it is admitted he is 
entitled to. ITndoubtedlp, if the relations of the parties 
were reversed, and the statutory obstruction was not in  the 
way of the debt to be reduced, while i t  did take away from 
the surety debtor his remedy by action on the promise of 
his principal, whether implied or express, there would be 
no hesitancy in  treating the case a direct reducing of the 
plaintiffs' demand, so that 110 detriment should come to him 
from delay. Why should the result he different for tlie 
benefit of a debtor repudiating his contract and against 
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the creditor willing and ready to comply with his own? No 
reason occurs to us for a change in applying the rule in each 
case. It  is not the mere endorsement of a credit upon the 
note, even when supported by a counter-claim by the holder, 
which will have the effect of reviving the liability. Wood- 
house v. Simmons, 73 N. C., 30 : but an actrtccl payment made 
and received as such, of which the entry is evidence, as the 
fact may also be otherwise shown. 

"A partial payment," to repeat the words used in the opin- 
ion in Hezulett v. Schenck, 82 N. C., 234: "though the evi- 
dence need not be in writing, being an act, and not a mere 
declaration, revives the liability, because it is deemed a recog- 
nition of it and an assumption anew of the balance." To 
the same effect in Ri,gqs v. Roherts, 85 N. C., 151. 

This recognition under former adjudications, and by force 
of the qualifying words of the statute, which requires a new 
promise or acknowledg~nent to be in writing, is equally 
efficacious in preserving or restoring the remedy when lost 
by lapse of time. Why should not like consequences flow 
from an agreement to apply one existing debt to another, 
even in case of a neglect to make the promised entry on the 
security? Is it not as clear and positive an admission of 
responsibility for the residue, as if the money due from Gat- 
ling had been handed to Bridgers in extinguishment of his 
claim for money paid as surety, and immediately thereupon 
it had been handed back to the former in part payment of 
his bond? Is not the same result reached in either case, 
and the payment equally effectual? 

The proposition in general terms is this: A has a bond 
against B, and becomes indebted to B in a smaller sum. 
They meet and agree that the claim of B shall be discharged 
by appropriating what is due from him to A to what he 
owes A. I t  is not a contract for something to be done in 
the future, but n present self-executing mutual contract, 
which at once, for all practical legal purposes, as between 
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them, extinguishes the one and reduces the other debt. I t  
operates, eo instccnti, and so would the transaction be inter- 
preted, shoulcl either undertake to enforce his satisfied de- 
mand. Had Bridgers been a principal and not a surety, so 
that his liability would continue for ten years, while his 
counter-demand would be obstructed after three years, Gat- 
ling would not be allowed to recover his unreducecl debt, 
but would be entitled to what remains only. The transac- 
tion between them would only be deemed a partial payment 
of the larger dernancl, and if so, why not for the benefit of 
the other party? 

I n  our opinion, it is st payment, and in the meaning of 
the statute such a recognition of the debt as removes the 
bar. 

There is no error, and the judgment must be affirmed. 
No error. Affirmed. 

0. P. WHITE, Admr. v. JNO. R. BEAMAN, Extr. 

Evidence-Section 590-Presumption of Payment. 

1. Where a note was given to an attorney for collection who agreed to 
receive one half of the amonnt collected for his services, but he re- 
turned the note to the executor of his client without collecting any- 
thing; It was held, that the attorney had never had any interest or 
property in the note, and was a competent witness. 

2. Evidence that the plaintiff asked payment of a debt from the defend- 
ant, and thalthe defendant acknowledged that he owed something, 
and gave the plaintiff some property to be applied to the debt, which 
was entered as a credit on the bond sued on, is some evidence, taken 
with other circumstances, to rebut the presumption of payment from 
the lapse of time, although there is no evidence that at the time 
plaintiff was the owner of the bond sued on. 

(Sloconab v. Newby, 1 Murph., 423; cited and approved). 
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CIVIL ACTION, tried on appeal from a justice of the peace, 
before Gilmer, Judge, and a jury, at February Term, 1886, of 
SA;\IPSON Superior Court. 

This action was brought by the plaintiff as administrator 
of James White, deceased, to recover the balance alleged to 
be due upon the single bond set forth below, which he alleges 
belonged to his intestate at the time of his death. 

The following is a copy of so much of the case stated on 
appeal, as it is necessary to set forth here: 

" $209.99. One day after February the 3d, 1852, I prom- 
ise to pay Malcom Monroe, or order, two hundred and nine 
dollars and ninety-nine cents, for value received. 

DANIEL MELVIN, (Seal)." 

On the back of this note were the following entries : 

" Received on the within note, two hundred and fifty dol- 
lars. By Aaron Simmons for Daniel Melvin. 

"This 3d day of February, 1857." 
" Received of the wit.hin note, five dollars' worth in whis- 

key, this l l t h  day of August, 1865." 

The defendant relied upon the plea of payment, and con- 
tended that such plea was sustained by lapse of time and by 
evidence of actual payment. 

The plaintiff, in order to repel the presumption of payment 
from lapse of time, replied that the defendant Daniel Melvin 
had made a payment on this note before the presumption 
had arisen, and as evidence of such payment offered to read 
the entry of August l l th ,  1865, on the back of the note, and 
to prove the same was in the handwriting of James White, 
the plaintiff's intestate. 

To this defendant objected, upon the ground that it did not 
appear by evidence aliunde the said entry, that the same was 
put on the note on the day on which it bears date, and hence 
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at a time when it was against the interest of the holder of 
the note to make such entry. The objection was sustained 
by the Court. 

The plaintiff then offered a witness, J. H. Campbell, who 
testified that he, the witness, heard a conversation in the 
summer of 1865, he thought in June or July or perhaps 
August, between the defendant's testator, Daniel Melvin, 
and the plaintiff's intestate, James White, substantially to the 
effect that James White said he wanted Melvin to pay him 
some money. Melvin said he had no money, but would pay 
in whiskey, and wanted to let White have as much as a bar- 
rel of whiskey. White said he could not live on whiskey, 
but finally agreed to take 1, 2, 3, 4 or 5 gallons. The whis- 
key was to be put in a large jug or demijohn, and White 
said I will give you credit on your note. There was no evi- 
dence that the note sued on was in the hands of White at 
that time, but there was evidence tending to show that some 
tirne after this, White and Melvin had a settlement of some 
large amounts of indebtedness between them. 

The defendant contended that this evidence was not suf- 
'ficient to show that the entry was made by White on the 
day on which it bears date, because there was no evidence 
that White held the note then, the same being payable to 
one Monroe, and no evidence that Melvin ever knew that 
the note was ever in the hands of White until after the 
death of James White. 

The Court overruled the defendant's objection and allowed 
the testimony of Campbell, and the entry on the back of the 
note to go to the jury, as evidence tending to show the pay- 
ment by Melvin. To this the defendant excepted. 

The plaintiff then offered one John D. Kerr, who testified 
that he, the witness, was a practicing attorney in this county, 
and as such had received the note in question from James 
White a while before this action commenced, for collection; 
that he (the ditness) was to have half of what he should re- 



FEBRUARY TERM, 1887. 125# 

cover upon i t ;  that he had presented this note to Daniel 
Melvin who said it had been settled in the big settlement he 
had with White, and that he must see Wm. Devane, his at- 
torney, about i t ;  that he would leave it to him ; that witness 
had written to the said attorney, and the attorney had writ- 
ten witness that this note was not included in the settlement; 
that witness had reported this to Daniel Melvin, who still 
said that the note was included in the settlement, and that 
he must see J2tines White about it ; that sometime thereaf- 
ter U7hite died, and witness had surrendered the note to his 
personal representative, and now had no interest in the con- 
troversy. 

The defendant objected to this testimony as being incom- 
petent under $590 of The Code. The objection was overruled 
and defendants excepted. 

His Honor, in commenting to the jury upon the entry on 
the back of the note, told the jury if they should be satis- 
fied that the entry was put on the note on the day on which 
the entry bears date, that it would be evidence for their con- 
sideration tending to show a payment, and that where a 
party holds two or more notes against another, that the 
debtor in making a payment to his creditor, had the right 
to direct t,he application of said payment, but in case he 
did not direct the application, the creditor had the right to 
make the application to any debt he pleased. But if no 
application was directed by the debtor or made by the cred- 
itor, then the law made the application to the debt of least 
security. 

The defendant did not question the correctness of this 
principle of law, but contended that as the question before 
the jury was not one of the right of application, but one of 
fact as to whether the entry in question was made on the 
day on which i t  bears date, this principle of law had no 
bearing on the question, and hence excepted to the ruling 
of the Court. 
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The jury on the trial, found by their verdict, that the sin- 
gle bond sued upon was that of the testator of the defend- 
ant, and that the same had not been paid. The Court gave 
judgment for the plaintiff, and thereupon the defendant ap- 
pealed to this Court. 

Mr. A. W. Hayzuoocl, for the plaintiff. 
Mr. J. L. Stewart, for the defendant. 

MERRIMON, J., (after stating the facts). We think the evi- 
dence of the witness Campbell was competent, and while it 
was not, perhaps, sufficient of itself to rebut t,he presumy- 
tion of the payment of the bond, yet it was properly received 
in connection with other evidence as tending to rebut it. 
This witness heard the conversation testified to by him about 
the time of the date of the entry of the credit of the whiskey, 
and this fact and the entry taken together, make some evi- 
dence to go to the jury to be considered in connection with 
the other evidence before them. 

The objection to the competency of the witness Kerr is 
unfounded. He  had no title to or interest in the bond itself; 
he as counsel for the intestate White, the owner of it, received 
it for collection, and agreed to receive as compensation for 
his services, not the bond or one half of it, or an interest 
in it, but one half of the sum of money he might collect on 
account of it. He had no property interest in it. Slocomh 
r. Newby, 1 Murph., 423. 

The exception to the instruction of the Court to the jury 
cannot be sustained. The Court simply explained the rule 
of law as to the application of partial payments of debts, 
where the creditor has two or more distinct debts against the 
same debtor, to enable the jury to apply intelligently the evi- 
dence in respect to the credit in question entered on the bond. 

We do not discover any error in the record, and the judg- 
ment must be affirmed. 

No error. AtErmed. 
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B. L. DUKE, in behalf of himself, &c., r. PAUL A. BROWN. tax 
collector. et als. 

1. Only those persons whose names appear on the registration books are 
qualified voters, within the meaning of Art. 7, s7, of the Consti- 
tution. 

2. The registration books are prima facie evidence of the number of 
qualified voters in a town, but they are open for correction on 
account of deaths, &c., and p e r h a p  for intrinsic disqualifications 
and errors in aclmitting persons to register. 

3. Where there is an inherent constitutional defect in the statute anthor- 
izing the issue of municipal bonds, a purchaser of the bonds takes 
them with notice of their illegal origin. for purchasers must inquire 
into the authority by which the bonds are issued, and are held tb 
notice of any defect therein. 

4. A majority of the qualified voters, and not merely of those voting. is 
necessary to enable a municipal corporation to loan its credit or con- 
tract a debt. 

(Riggsbee v. DLLT~ZQ~L,  94 N. C., 800; Puett v. The Coin'rs, 94 N. C.. $09: 
Xorment v. Charlotte, 85 N. C., 387: So?~tkerlar~d r. Goldsboro, at 
this Tenn; cited and approved. R. R. Co. r. Com'rs, 72 N. C., 486: 
modified.) 

MOTION to continue an injunction to the hearing, in a cause 
pending in the Superior Court of DURHAM county, heard 
before Cla~rl., Jdge,  at Ch:tinbers, in Raleigh, on April 22d, 
1886. His Honor refused the motion, and the plaintiff 
appealed. 

The facts appear ill the opinion. 

Messrs. Jos. B. Batchelor, R. B. Boone and John De.i~erezc.r, A., 
for the plaintiffs. 

Messrs. Wm. W. Fuller, Jolw W. G~nliarn, James S. i k w h g ,  
John Mawning and Thomas Rufin, for the defendants. 
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SMITH, C. J. I n  the recent case of Riggsbee v. Durham, 94 
N. C., 800; it was held, that the enactment by the General 
Assembly for the maintenance of a graded school in the town 
of Durham (Acts of 1881, chap. 231), was unauthorized by, 
and in violation of the Constitution of the State, in its essen- 
tial and connected provisions, and that the taxes contempla- 
ted by it could not be enforced. At the session of 1885, was 
passed an Act, which authcrizes, upon an approving popular 
vote of a majority of those who may vote, the issue of bonds 
in the aggregate not exceeding $15,000 ; and the obtaining 
a loan upon them by the cominissioners of Durham, to be 
expended " in the purchase and erection of suitable grounds 
and buildings for the Durham graded or public schools for 
white children," under the control and direction of the 
graded school committee, ch. 87, Private Acts of 1885. 

The election provided for was held, and of the whole 
number of votes cast, (370), there were given 245 for, and 
125 against the proposed loan, while the number of regis- 
tered voters was 607, more than double the number of the 
favoring voters. The election being, however, in accord- 
ance with the statute, the result was declared and reported 
in writing by the inspectors of election to the board of 
commissioners of the town, who proceeded to dispose of the 
bonds, and in order to provide for the payment of inter- 
est and a fund to meet the obligations at maturity, on 
August 4th, 1885, levied a tax of eight cents upon the 
$100 worth of real and personal property, and (as we sup- 
pose, for such is the statutory requirement), thirty cents on 
each poll. The section (3) imposing this duty, contains a 
proviso, "that the tax collected from the colored population 
of the town shall-be applied for the benefit of the public 
schools for colored children, as now provided by law in 
said town." 

The present action on behalf of the tax payers, against 
the defendants, the officer charged with the collection of the 
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taxes and engaged in doing so, is to arrest his action, upon 
the twofold ground, that the purposes and objects of the 
law, by reason of its race discriminating features, are repug- 
nant to the Constitution, and further that there have not 
voted a "majority of the qualified voters" of the town giv- 
ing sanction to the loan, as required by Art. VII, $7, thereof. 

I t  is unnecessary to review the discussions found in the 
case cited, and in S u e t t  v. Cow~rnissiouers of Quston, disposed 
of at the same Term, (04 N. C., 709;) and we are content to 
pass upon the sufficiency of the last objection, the want of a 
compliance with the constitutional mandate, which is alike 
disregarded in the statute and in the action of the commis- 
sioners under it. 

We have at the present Term, in Southerla~d v. Goldshoro, 
modifying somewhat the definition given by RODMAN, J., in 
R. R. Co. v. Cbmwiissioners of Caldwell, 72 N. C., 486, to the 
term " qualijed voters " as used in Art. VII, $7, by confining 
it to those whose competency has been passed on in their acl- 
mission to registration, as prinia facie proof of the number; 
and of course this list being open to correction for deaths, 
removals and other causes subsequently occurring, and per- 
haps for intrinsic disqualifications existing at the time of 
registration, and error in admitting their names to the list. 

But i t  may be suggested, that the defects not known to 
the innocent purchasers of these public securities, do not 
enter in to vitiate their obligatory force, when the vote has 
been officially counted and the result announced. This is 
true, as held in Norment v. Commissioners of Charlotte, 85 N. 
C., 387; and when those charged with the conduct of an 
election, have determined the facts necessary to its efficacy, 
this heing matter in pais, it is to be taken as conclusively set- 
tled, as in that case, that "a  majority of all the qualijed voters 
of the city " had " voted in favor of a graded school." This 
is not our case. The commissioners to whom the vote is 
cert,ified, determine the respective votes for and against the 

9 
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issue of the bonds, and the majority thereof in favor of it 
"as  allowed by said Act for the purpose therein set out," and that 
all the requirements of said Act and of the law have been duly 
and regularly complied with." They do not certify, nor 
could they on the returns made, that the constitutional ma- 
jority of affirmative votes had been cast, and in this feature 
the case essentially differs from that of Nor(ment v. Commis- 
sioners, supra. 

The election is under the statute, which requires, not a 
majority of the voters qualijed to vote, but only a majority 
of those who do vote, and this is all that is determined and 
declared by the board of commissioners, while the command 
in the fundamental law, as a limitation upon the capacity to 
contract a debt and levy taxes for its payment, outside of 
necessary expenses, is disregarded. 

Now, while it may admit of question whether in the absence 
of an enabling power conferred, a municipal corporation 
can borrow money and issue public securities therefor, since 
the decision in The Mayor v. Ray, 19 Wall,, 468, rendered by 
a bare majority of the Court in the negative, it cannot be 
doubted that when restrictions are imposed upon its exercise, 
they must be observed, and parties taking such securities 
under a statute which ignores the restraint, cannot occupy 
the position of innocent purchasers. Persons who receive 
them when issued under an unconstitutional act, are charge- 
able with a knowledge of their illegal origin, for they must 
inquire into the authority of those who undertake to put 
them out. 

There are conflicting rulings upon the point whether the 
requirement of a majority of qualified voters to incur a 
debt is not in effect the same as a majority of those voting, 
but we do not feel at liberty wholly to ignore a provision 
and the difference between the terms used, as well as the 
deliberate conclusion arrived at in the case cited, in ascer- 
taining the meaning of a clause intended to prdtect citizens 
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and tax payers against heavy and oppressive taxation, arising 
out of municipal involvement in the contraction of debts, the 
evils of which had been experienced. There are numerous 
restraints, some of them unusual, put upon the taxing power 
both of the State and its subordinate municipal bodies in 
the Constitution, indicating everywhere a distrust in its 
unlimited exercise and liability to abuse, which need not be 
enumerated, but which have come before the Court, and we 
cannot think, with all these safeguards, that it was intended 
to dispense with the approval of a majority of the qualified 
voters, and allow an inconsiderable fraction it might be, to - 
determine the result. Indifference is not the test; an a&ve 
and expressed approval is necessa~y, and this is ascertained by 
a majority of those entitled to vote. However forcible may 
be the reasoning, and however numerous the ruliilgs in other 
States, which construe a failure to vote as an acquiescence in 
what is done by those who do vote, we cannot put such an 
interpretation upon our organic law, and thus dispense with 
one of its most protective provisions against the contracting 
of a municipal debt. 

The injunction, then, ought to have been continued, and 
there is error in the refusal to do so. This will be certified 
for further proceedings in the Court below, according to this 
opinion. 

Error. Reversed. 
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JOHN L. MARKHAM, in behalf of himself, &c., v. JAS. S. MANNING, 
Trustee. and THE DURHAM GRADED SCHOOL. 

Schools-Race Discrimination-Municipal Bonds. 

1. A law which directs that the funds raised by taxation from the prop- 
erty of whites shall be devoted to the schools for white children, and 
those raised from the property of negroes shall be devoted to the 
schools for negroes, ;, mconstitutional and void. 

% 
2. The points decided in the preceding case of Dulce v. Brown affirmed. 

( f i e t t  v. Com'rs, 94 N. C., 709; Duke v. Brown, ante; Riggsbee v. Dur- 
ham, 94 N. C., 800; cited and approved. Railroad Co. v. Com'rs, 
72 N. C., 486; modified). 

MOTION to continue an injunction to the hearing, in a 
civil action pending in the Superior Court of DURHAM 
county, heard before Clark, Judge, at Chambers, in Raleigh, 
on April 22d, 1886. 

His Honor refused the motion, and the plaintiffs appealed. 
The facts are identical with those of the preceding case. 

Messrs. R. B. Boone, Joseph B. Batchelor and John Devereux, 
Jr., for the plaintiffs. 

Messrs. W. W. fi~ller, John W. Graham, James S. Manning, 
John Manning and Thomas Rufin, for the defendants. 

SMITH, C. J. This action, resting substantially upon the 
same facts, differs from the case of Duke v. Brown, decided at 
this Term, in that it seeks to restrain the defendant from using 
the funds raised by a sale of bonds, in the purchase of a lot, 
and the erection of a graded school building thereon. The 
demand for this relief for the tax payers, is sustained by 
an undenied averment in the complaint, that the moneys 
collected by taxation from white property owners are to 
be spent exclusively in furnishing education to white chil- 
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dren ; while such as are paid by colored property own- 
ers are to be alone applied to the education of colored 
children, and further, that a majority of the qualified voters 
of the town are not required by the statute to give, and in 
the election held to ascertain the popular will, did not 
give their sanction to the loan, as provided in the Con- 
stitution, Art. VII., 57. 

I t  is alleged in the complaint, that while the larger num- 
ber of those voting favored the loan on the conditions 
and for the purpose specified in the Act, they do not con- 
sti'tute a majority of those qualified to vote. 

The answer, admitting the casting of the vote as alleged, 
avers under advice, that the favoring vote "was a major- 
ity of the qualified voters of said town." An explanation 
of the meaning of this averment is found in a subsequent 
part of the answer, which says : " These defendants are 
advised, that a majority of the qualified voters of said town, 
within the meaning of the Constitution of the State of North 
Carolina, and the statute referred to, did vote in favor of," kc., 
thus putting the saine construction upon, and giving the 
same meaning to, the different expressions used in the Con- 
stitution and in the Act. 

This must be deemed an assent to the allegation in the 
complaint as to the state of the vote, and so considered, i t  
places this appeal in the saine category as that of Duke v. 
Brown, and requires the same disposition to be made of it. 
After this ruling, preceded by the decisions in Puett v. Com- 
missioners, 94 N. C., 709 ; and Riggsbee v. Dgrham, Ibid., 800 ; 
little if anything remains to be added. 

The bonds are issued, and the money paid under proceed- 
ings which attempt to disregard the constitutional limita- 
tions put upon these municipal bodies, and purchasers, as 
well as others, are chargeable with knowledge of this want 
of power, and that which the Constitution forbids, cannot be 
made valid upon the ground of a misinterpretation of its 
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meaning, and this, more especially, in face of the construc- 
tion given in The Railroad v. Comnvissioners of Cdldwell, 72 
N. C., 486 ; and our modified ruling at the present Term, as 
to the true import of the clause, do not in any manner inju- 
riously affect the defence. 

Adhering to the cases cited as to the effect of the discrim- 
inating race features which pervade the Act, we think there 
was error in refusing to continue the injunction to the hear- 
ing, and the appellants' motion ought to have been allowed. 
The appeal being from an interlocutory judgment, this opin- 
ion will be certified for further proceedings in conformity 
with it, to the Court below. 

Error. Reversed. 

J. H. ALDERMAN et als. v. W. L. RIVENBARK and wife. 

Issues- Consideration-Mortgage. 

4. No issue is necessary when the facts are not disputed. 

2. Where A is indebted to B, by notes secured by a mortgage, and C 
executes his notes to B in satisfaction of the debt, who delivers up 
A's notes and cancels the mortgage, and A executes his notes, 
secured by mortgage to C for the same debt; A was held, that the 
discharge of the debt by B is a sufficient consideration, and that C 
can collect the notes of A and foreclose the mortgage, before he has 
paid the debt to B. 

3. A bond to stay execution, which provides that the obligors will be 
responsible for any damages which may arise onaccount of the acts 
of the appellant in committing waste, kc., is not a 'supersedeas bond 
within the meaning of The Code, $3435, 554; which contemplate a 
bond upon which summary judgment may be rendered in the Su- 
preme Court upon the affirmation of the judgment of the Court 
below. 

4. Where the undertaking on appeal for the costs and the undertaking 
to stay execution are in one instrument, the appellee, upon filing 
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the proper proofs of the insolvency of the surety, is entitled to have 
the appeal dismissed, as prescribed by The Code, s554,but where the 
two undertakings are separateand distinct, the appellant has a right 
to have his appeal heard, although the surety to the undertaking to 
stay execution is insolvent. 

CIVIL ACTION, tried before Clark, Judge, and a jury, at 
September Term, 1886, of PENDER Superior Court. 

There was a judgment for the plaintiffs, and the defend- 
ants appealed. 

The facts appear in the opinion. 

Mr. W. N. Jones, for the plaintiffs. 
No counsel for the defendants. 

SMITH, C. J. The defendants being indebted to the part- 
nership of Worth & Worth, executed their notes therefor, 
and made a mortgage to secure them to said firm. On 
April 7th, 1884, the present plaintiffs having substituted 
their own notes in place of those held by Worth & Worth, 
which were surrendered to the defendants and the mortgage 
deed satisfied and cancelled, the defendants executed, for 
the extinguished' indebtedness due Worth & Worth, their 
two notes under seal, each in the sum of $750, payable re- 
spectively on the first day of January and July ensuing, to 
the plaintiffs, and at the same time to secure them, a mort- 
gage of real and personal property. To recover judgment 
on their notes and payment thereof by a foreclosure of the 
mortgage and a sale of the property conveyed in order that 
the proceeds be applied in their discharge, is the object of 
the present suit, the summons in which issued on September 
2 4  1885. 

The facts are not controverted, but the defendants insist 
that the plaintiffs cannot proceed to enforce the mortgage 
and collect the secured notes, until they have first paid 
their debt to Worth & Worth ; and further, that rents and 
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pofits have come into their hands for which they should 
account before any order of sale is made. The record does 
not show that any issues were put in form and submitted to 
a jury, while it is recited in the judgment that the trial was 
before a jury, and that their findings upon all the issues 
were in favor of the plaintiffs. In the statement of the case 
is found a single issue-"does the defendant owe the sum of 
money demanded by the plaintiffs? "-to which the answer 
is yes. The facts not being in dispute out of which arises 
the question of law brought up by the defendants' appeal 
for review, with the ruling of the Court thereon, no issue as 
to them was necessary. The charge asked and refused, and 
that given instead, to which the exceptions are confined, 
while delivered, and reiterated as an assignment of error in 
the motion for a new trial, are as follows: 

" Upon the trial of the cause, the defendants' counsel 
requested his Honor in writing to charge the jury, 'that 
unless, and until the plaintiffs in this action have paid the 
debt originally due by the defendants to Worth & Worth, 
they have no right to recover of the defendants the debt 
mentioned in the coinplaint and secured by mortgage, nor 
to the foreclosure of said mortgage.' 

His Honor declined so to instruct the jury, but instructed 
them, 'that if the plaintiffs had paid off and taken up the 
defendants' note by their own note to Worth & Worth, it 
was immaterial whether plaintiffs' note to Worth & Worth 
had been paid or not.'" 

There is no error in declining to give the requested charge, 
nor i11 that given in its stead. The surrender of the notes 
held by Worth & Worth to the defendants, and the satisfac- 
tion of the mortgage security, were a full discharge of the 
obligations of the defendants created by either, and as effec- 
tual for the protection of the latter as n-ould be the same 
result, produced by payment in money or other article of 
value. This was ample consideration, in the view of a Court 
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of Equity, to sustain the obligations entered into with the 
plaintiffs, by whose assumption of the defendants' liabilities, 
this exoneration had been brought about. The facts author- 
ized this ruling, as a matter of law, and without inferences 
or presumptions, to require the intervention of a jury to 
make. There is no error. 

Preliminary to the hearing, the plaintiffs having obtained a 
rule against the defendants to which no answer was made, 
and upon a suggestion supported by affidavit, of the insol- 
vency of the surety to the supemedeas undertaking entered 
into in the Court below, moved to dismiss the appeal under 
$654 of The Code. This enactment, providing for an appeaI 
from a judgment directing the payment of money, and pre- 
scribing the form of the undertaking which shall suspend 
the issue of execution, declares that when subsequently, insol- 
vency of the securit'ies occurs, and a new undertaking shall 
be required and not be given, "the appeal may, on motion 
to the Court, he dismissed." 

The statement on appeal settled by the Court, shows that 
the appellant was allowed to give an undertaking on appeal 
fixed at $25, which was executed, and the surety justified his 
sufficiency as prescribed by law. Of this no complaint is 
made. A supersedeas bond was also authorized, the amount 
being fixed at $700, which was also given and justified, of 
which a copy, separat,ed from the transcript, is sent up with 
the papers constituting the case. This instrument, after 
reciting the action of the Court and an agreement that the 
appellant Washington L. Rivenbark will not commit or suffer 
waste to be committed on the premises, and if the judgment 
be affirmed he will pay for the use and occupation mean- 
while, and further that he will make good any deficiency in 
the proceeds of sale to meet the debt and deliver possession, 
thus concludes : " Now, if the said W. L. Rivenbark shall 
prosecute his said appeal with effect, or in case he shall fail 
therein, and have the said cause decided against him, and 
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he shall neither commit or permit waste of the premises as 
aforesaid, and shall pay the value of the use and occupation 
of aforesaid premises, and pay any deficiency arising upon 
the sale of said mortgaged premises, until the delivery of 
possession thereof, then and in that case, this obligation to 
be void and of no effect, otherwise to remain in full force and 
virtue." 

I t  is quite manifest that this bond is not to secure the 
fruits of an unsuccessful appeal, and the full recovery of 
what may be adjudged to the appellee in the appellate 
Court, but is taken as a subsidiary security against damages 
that may result from the suspension of action under the 
judgment, and the defendant being left in possession. 

I t  does not conform to the requirements of the statute 
when it is to operate as a supersedeas or stay of execution, as 
provided in $0554 and 435 of The Code, the purpose of which 
is to have a summary judgment in the Supreme Court for 
what sum shall be there directed to be paid. There could 
be no such summary judgment entered upon it here, for it 
covers damages to be aft,erwards ascertained, and belongs to 
the further proceedings to be had in the Court below. 

Besides these innate defects of the bond as an undertaking 
on appeal to be enforced in this Court, the sum fixed by the 
Court is wholly insufficient, being less than one half of the 
sum adjudged to the plaintiffs. 

The parties seem to have taken this view, for their first 
movement towards obtaining other security was before the 
clerk of the Superior Court, and manifestly, there the relief 
must be sought. 

Again, the cause is properly constituted in this Court by 
filing with the transcript the justified undertaking for $25, 
and the appeal ought not to be dismissed, under these cir- 
cumstances, though if the undertakings were in one, so that 
the surety's insolvency would affect both, the appeal might 
be dismissed. 
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We have for the reasons stated declined to grant the mo- 
tion to dismiss, and passed upon the merits. 

Let this be certified for further proceedings in the Court 
below. 

No error. Affirmed. 

M. E. CADE v. H. P. DAVIS, Ext'r of WM. CADE. 

Fhsts-Statute of Fmuds-Husband and Wge-Evidence- 
5590. 

1. While trusts. unless annexed as an incident to a conveyance of the 
legal estate, cannot be raised by parol even when founded on a val- 
uable consideration, they may be attached by agreement to such 
transferred estate and will be enforced. 

2. Where an agreement is made between husband and wife, that the 
proceeds of a sale of the wife's land shall be invested in other land 
in the name of the wife, such agreement is within the provisions of 
the statute of frauds, and cannot be specifically enforced, but relief 
will be given the wife by declaring her to be entitled to the proceeds 
of her land, and perhaps to charge the land purchased with her 
money, with its payment. 

3. Where a parol contract for the sale of land upon which money has 
been paid, is repudiated, the vendor is required to return the money, 
for he will not be allowed to retain both the money and the land. 

4. Where a husband contracts with his wife to invest money received 
from a sale of her land, in other land, the title to which is to be 
taken to the wife, but instead he takes the title to himself, he must 
either execute his contract by conveying the land to his wife, or 
restore to her the money which he received from her estate. 

5. Where the answer admits the purchase of land, it is unnecessary to 
produce the deed, and a witness may testify to circumstances at- 
tending the transaction, that axe not in the deed, although he refers 
collaterally to the deed. 

6. The fact of payment to a deceased person, for land purchased of him, 
can be proved, when neither the witness nor the estate of the de- 
ceased vendor are interested in the result of the action. 
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7. The succession to personal property is governed exclusively by the 
law of the actual domicile of the intestate a t  the time of his death. 

8. The common law is presumed to exist in other States, unless it is 
shown to have been changed by statute. 

(Smith v. Smith, Winst. Eq., 30; Dula v. Young, 70 N. C., 450; Carring- 
ton V. Allen, 87 N. C., 354; Gray v. Cooper, 65 N. C., 183; Lockhart 
r. Bell. 90 N .  C., 499; McLean v. Daniel, 3 Jones Ey., 394; cited and 
approved). 

CIVI~, ACTIOX, tried before Boykin, Jitdge, and a jury, at 
May Term, 1SSf3, of CUMEERLAKD Superior Court. 

The defcntlnnt :yq)ealed. 
The facts fi~lly nl)l)cA:lr in the opinion. 

SMITH, C. J. IYilliam C':1(1e1 tlw defendant's testator, in 
1862 intermarrietl n-it11 tllc 1)lailltiff at the residence of her 
father, J. C. Cunningllnnl, in South C:rrolina, and she re- 
turned with liiin to llis 110in~' in ('uml)erlnnd, in this State, 
where they remniiictl until 30011 after the army under Gen. 
Sherman invaded tlint sectioli, n-lien they removed to and 
occupied the house and f:irm of said ('unningham, under a 
contract of renting by him to her I~usl~and. Cunningham 
died in June, 1868, shortly after wliicli the testator and his 
wife came back to their home in Cumberland. 

While living in this State, a considerable sum of the per- 
sonal estate, which the jury find to be $785, and to have 
been received some time in 1868, came into the testator's 
hands, besides which were paid him on November 29th, 
1879, $2,900.00, by one J. C. Cottingham, for a tract of land 
lying in South Carolina, and which descended to the plain- 
tiff, and were by her husband and herself sold and conveyed 
to  him. The complaint alleges that this fund was received 
by the testator, and the jury so find, under a par01 agree- 
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ment or understanding that he would secure the money so 
received to her. No part of this money has been paid or 
secured to the plaintiff, and as ihuch as was needed was ap- 
plied to the satisfaction of a mortgage on the testator's land 
in Cumberland on a debt of which the principal money was 
$2,300.00, due to J. D. Williams. 

The answer, besides controverting the essential allegations 
made by the plaintiff, and upon which her equity to a pro- 
vision out of the testator's estate, adequate to her full re-im- 
bursement, depends, as an offset to the demand, alleges that 
he paid a large amount, of liabilities of the deceased to 
creditors, and for repairs and taxes, as well as charges which 
properly fall on the plaintiff's separate estate, if such she 
has. The jury fiad upon an isshe, that the deceased paid 
out $1,750.00 of his own money in relief and exoneration of 
the plaintiff's estate. 

These are the results developed at the trial and deter- 
mined by the verdict. We now propose to enter upon an 
examination of the exceptions taken during the progress of 
the trial before the jury. 

I. The defendant objected to the admission of any evi- 
dence not in writing and bearing the signature of the testa- 
tor or of his agent, to prove the alleged contract. The ob- 
jection was overruled, and the testimony heard and excep- 
tion to the ruling entered. 

While trusts, unless annexed as incident ,to a conveyance 
of the legal estate, cannot be raised by parol, even when 
founded on a valuable consideration, they may be attached 
by a contemporary agreement to such transferred estate, and 
will be enforced. If the agreement had been that the fund 
should be invested in the purchase of other land in place 
of that surrendered by the plaintiff on such condition, a spe- 
cific performance would not be coerced, because, being to 
secure an interest in land and unwritten, it would come under 
the operation of the statute of frauds. I t  was so expressly 
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held in Smith v. Smith, Winst. Eq., 30 ; and relief was given by 
declaring the wife to be entitled to the proceeds of the sale of 
her land sold in consequence of the contract, out of his estate, 
and perhaps to hold the land purchased with the money as 
security to her, liad this been found necessary. To refuse 
all redress, would have been to enable - the husband thus to 
acquire the property of his wife, and then repudiate the con- 
tract by which alone it was obtained, and practice a success- 
ful fraud upon her. As in other cases of a p a d  contract for 
the sale of land upon which money has been paid in the ex- 
pectation of securing title, if the vendor repudiates the obli- 
gation because the contract is not in writing, he is required 
to return the money, for he will not be allowed to retain both, 
so must the husband who thus obtains the property of his 
wife, under a contract recognized in equity, execute his agree- 
ment, or restore what he has obtained under it 

I n  Dula v. Young, 70 N. C., 450 ; a case which seems to have 
been relied on to sustain the ruling, but is not similar in all 
respects, the husband and wife entered into an agreement by 
which her land was to be sold, and the poceeds of sale used 
in  the purchase of a specific tract known as the Elk Farm. 
Her land mas conveyed, and the farin bought, but title thereto 
taken by the husband in his own name Both died leaving 
children, their common heirs, to whom the legal estate of the 
father, and the equitable estate of the mother descended, thus 
merging into one. The Court decided that what the husband 
ought to have done, had been accomplished by operation of 
law, and the heirs had acquired an absolute estate, not liable 
for the debts of their father, and no order for specific perform- 
ance was necessary. 

In  the l~resent case, there was no undertaking to do what 
woultl h a w  bee11 required to be put in writing, but in gen- 
eral tenus to secure the fund and repay it, a very vague 
amount it nlust be admitted, and to enable his estate to 
recc~ive thi. accession from hers, and then escape the condi- 
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tions of the acquisition would amount to a fraud, whether 
so intended or not, which a Court of Equity will not tolerate, 
and against which it will give redress. 

This exception, lying at the root of the case, must there- 
fore be overruled. 

11. The defendant objected to so much of the testimony 
of J. C. Cottingham, contained in his deposition, as relates 
to his purchase of the plaintiff's land, and to whom he made 
payment, upon several grounds: (1). For that the transac- 
tion is contained in a deed of which itself is the best evi- 
dence; (2). For that in proving payment, he was testifying 
to a transaction with a deceased person; and (3). Because it 
was an  attempt to prove title by parol. 

None of these grounds of objection are tenable. The 
answer admits the conveyance of the land lying in South Caro- 
lina to the witness, and the production of the deed was un- 
necessary. The testimony is essentially of the circunlstances 
attending the transaction, that are not in the deed, and the 
deed is referred to only collaterally. Carrington v. Allen, 87 
N. C., 354, and cases cited. 

2. The statement that the witness on examining the records 
found that the land had been devised by her father to the 
plaintiff, was but to satisfy his own mind as to the title 
There seems to have been no controversy upon this point, 
and it was a collateral inquiry. 

3. The fact of payment to a deceased person for land 
bought of him, does not render the testimony incompetent 
under the interdict of The Code, $590. The witness has no 
interest in the result of this controversy, nor is the estate 
of the deceased from whom the land is derived i~iterested in 
the action, or in the manner of its determination. 

111. Similar objections were made to the testimony of J. 
D. Williams, in reference to the mortgage and its discharge, 
and to that of the plaintiff that the land sold b.y herself and 
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Irusl):tn(l, was all that  her father owned in South Carolina, 
ant1 t1ic.y arc met by a like answer. 

I\'. l'11c t lcfcndant opposed any proof from the plaintiff, 
tl12~t 11cr 1iu.l):rncl lratl possession of cattle, mules and horses 
of hcr fat11c~'s &ate and disposed of them for his own use. 

Tlie atlirli.-ion of this evidence is warranted by the ruling 
ill (; , ' ( I! /  \.. C o o ~ p i ' ,  (i.5 N. ('., 183; and Lockhart v. Bell, 90 N. 
('., A!)!). 

\'. To i r i + t i i i  tlic iml~cached credit of a witness of the 
1)l:rintiff' \\ 110 tcstifietl to a conversation with the testator 
about 1 1 1 0 1 1 ~ ~ ~  1 r(wivei1 from tile plaintifl"~ estate, he was 
a5kctl nlitl ;~llo\\-cvl to state the confidential relations exist- 
inq lx~twc~eil t l~cnl.  This was to show the credit and  confi- 
cl~1lrc.e rc)l)oml in the witness, and while very feeble in  effect, 
\vc ice 110 oi),jcction to the admission of the evidence. 

T l i ~  otlrc>r exce~~tions to evidence are abandoned, and we 
~)rww'd to consitler those referable to the charge given to the 
jury. 

'L'lie dcfenclnnt asked for the following instructions : 
" 1. Tliat as the marriage of the plaintiff with defendant's 

testator took place i n  South Carolina in  the year 1862, and 
the property in controversy came to the plaintiff i n  South 
Carolina, then as a matter of law the rights of the parties 
would be determined by the law of South Carolina and not 
by the law of Xorth Carolina. 

" 2. I n  the absence of proof to the contrary, the rules of 
the common law relative to marriage and the rights of prop- 
erty thereunder, are presumed to prevail in  the States of the 
Union. 

" 3. That by the common law, the defendant's testator was 
tenant by the courtesy in his wife's lands if she owned any, 
in  South Carolina, and would not be chargeable with the 
rents thereof, and he  would be entitled in  his own right t o  
any cattle or other personal property which she had a t  the 
time of marriage or might acquire after marriage. 
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" 4. That the plaintiff, having set out in her complaint that 
her land and personal property were sold by the defendant's 
testator in pursuance of a contract by which he was to repay 
her the money realized from the same, or to settle upon her 
other property of equal value, she must prove by a prepon- 
derance of the testimony, that there was such a contract, and 
the terms of the same, before she can recover anything in 
this action. 

" 6 .  That if the jury shall be satisfied that there was such 
a contract, then the plaintiff must show : 1st. That the de- 
fendant's testator received actual money, and how much 

1 money, by sales of the plaintiff's property, and not drafts or 
other evidences of debt 2d. That after the actual money 
so received by him, he misapplied the same, and how much, 
to his own use, and did not use the same for the support of 
himself and wife. 3d. That the burden is on the plaintiff 
to show the same. 

" 6. That by law, the husband is the agent of his wife, and 
any sales made by him of her personal property are pre- 
sumed to be made with her consent, unless the contrary is 
made to appear by her. 

" 7. Tllat as the marriage of plaintiff with defendant's tes- 
tator took place in 1862, no contract between them as to her 
separate estate was valid, unless made in writing and-in 
accordance with $1836 of The Code. 

" 8. That the plaintiff has introduced no evidence of a 
written contract, and no evidence tending to prove a verbal 
contract by which the defendant's testator promised to re- 
pay her for money received by him from sales of her sepa- 
rate property, or to settle upon her other property of equal 
value. 

" 9. That this is not an action wherein the plaintiff seeks. 
to recover of the defendant the value of property wrongfully 
converted by his testator, but is an  action founded on con- 
tract, and the plaintiff must stand or fall upon the contract 

10 
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alleged in  her complaint, which she must establish to the 
satisfaction of the jury by a preponderance of proof. 

" 10. That the admissions, if any, made by defendant's 
testator to plaintiff's witnesses, as testified to by them, do not 
in  law amount to an  estoppel, nor relieve the plaintiff of the 
necessity of proving by competent testimony, her title as set 
forth in her complaint, to the separate property claimed by 
her." 

It is stated in preface to these instructions, that they were 
refused by the Court, but in the case on appeal, bearing the 
signature of the Judge, it is differently represented, thus: 

"The Court gave the 1st and 2d instructions asked for by 
defendant, adding, however, that the jury must consider all 
the evidence in regard to the domicile of the parties, and that 
if they should find from the evidence that the plaintiff and 
defendant's testator had their domicile in  South Carolina at 
the time m-hen the property was received, then the rule of 
common law would prevail; but if, on the other hand, the 
domicile was in North Carolina at the time when the prop- 
erty was received, then the law of North Carolina would 
govern. 

"The Court refused to charge that there was courtesy, 
because the evidence was that there had been no child by 
the marriage, and the wife had outlived the l~nsbancl. 

" Tlie 4th instruction asked by defendant was moclified by 
the Court. 

"That 1st prayer under instructions No. 5 was refused; 
2d was substantially given, and so was the 3d in so far as 
it related to the 2d. 

"The Court refused to charge that a written contract to 
repay was necessary. The plaintiff had not introduced any 
evidence of a written contract between her and her husband. 

"The 10th instruction asked by defendant was given. The 
other instructions asked by defendant were refused. 



FEBRUARY TERM, 1887. 147 

"The instructions asked by defendant during argument 
were in effect given, because the jury were told that they 
could not give plaintiff any rent money at all. 

"The other instructions asked by defendant were refused." 
The substance of the ruling of the Court upon the points 

presented in the defence is, that the title to the personalty 
received by the defendant's testator, depended upon the dom- 
icile of the plaintiff and her husband at the time when it was 
received by him, and was not, in the event of their having 
returned to that State, by the law of South Carolina, while 
the rents received were the testator's own property. 

Now, we do not so understand the rule of law governing 
the succession to the personal estate of an intestate. " The 
universal doctrine now recognized by the common law, 
although formerly much contested," in the language of 
STORY, J., " is that the succession to personal property is gov- 
erned exclusively by the law of the actual domicile of the intes- 
tate at the time of his death." This is supported by a long 
array of cases referred to in the foot note ; Story's Conflict 
of Laws, S481. At the common law, which is presumed to 
be in force when not shown to have been changed by stat- 
ute, (and so the jury were instructed,) the personal property, 
as soon as surrendered by the representative to the plain- 
tiff, would eo instanti vest in her husband. Both were resi- 
ding in South Carolina when the father of the plaintiff died, 
and their respective rights were then fixed, and it wouid be 
a strange result if, when surrendered by the personal repre- 
sentative in that State, under its laws the title to the descended 
goods should be divested out of the owner and transferred 
by virtue of our laws, so as to constitute the separate estate 
of the wife. The only authority looking in the direction of 
giving support to such a proposition and to which our atten- 
tion has been called, is found in McLean v. Daniel, 3 Jones 
Eq., 394. But upon examination of the case, it will be 
found not to sustain the contention. The facts are these: 
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Mrs. Glass resided in the State of Mississippi, and dying in- 
testate, left a slave, which under its laws became the sepa- 
rate estate of her daughter, Elizabeth R. McLean, who with 
her husband, were married, and had ever since the marriage, 
resided in this State. The slave was delivered to her hus- 
band in that State, and was brought by him into this. The 
decision was, that as soon as the slave was delivered to the 
husband for his wife, and brought under the operation of 
our laws, the property vested in the husband j w e  mu~iti, 
because by our law, whatever personal goods of this kind 
came to the wife, passed to the husband unfettered by the 
foreign law which undertook to secure it to her separate use, 
the extra-territorial force of which was not recognized here. 
But here the property has vested in the husband, and his 
retention was not repugnant to our law, and hence, however 
acquired, if lawfully acquired elsewhere, it must remain in 
him undisturbed. 

The question, however determined, does not, in our view, 
affect the result of the action, for whether hers or his, i t  
comes from an  estate, the indebtedness of which he has dis- 
charged to the amount of $1,750.00, and must lessen pro 
tanto this counter-demand. As the value of the goods thus 
appropriated to his own use is found by the jury to be $785, 
its deduction from the sum expended, leaves a residue of 
$965, by which the proceeds of the sale of land are to be 
abated. So the claim for rents is disallowed rightfully, and 
these items, the proceeds of the land, the value of the con- 
verted personal estate, and the rents, one and all demanded 
in the complaint. The amount, then, for which the testa- 
tor's estate is chargeable, ascertained by the verdict, will be 
reached by applying the excess of expenditures made by 
the testator over the value of the personalty received, to- 
wit, $965 from $2,900, in reduction of this latter sum to 
$1,935, with interest thereon from November 29th, 1879. 
For this sum the testator's estate is to be charged, and if 
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necessary, and the land redeemed from the mortgage re- 
mains, and there are no bona Jide liens or rights of pur- 
chasers to be affected, the plaintiff will be subrogated in re- 
spect thereto, to the rights of the mortgagee. 

Thus modified, the judgment is affirmed. 
Modified. Affirmed. 

JAMES S. DODSON et al. v. L. W. MCADAMS, Ext'r. 

Parent and Child-Grandparent-Presumption. 

1. If a grandparent receives his grandchild into his family as a mem- 
ber of it, they stand in the relation of parent and child, and no pre- 
sumption is raised of a promise on the part of the grandparent to 
pay the grandchild for services rendered such as a child generally 
renders as a member of the family. 

2. The presumption against the promise of the grandparent to pay for 
services in such case, may be overcome by evidence of an express 
promise on his part to pay for such services. 

3. Where the evidence was that a grandchild resided with her grand- 
father as a member of his family, and did household work for him, 
and he declared several times that he intended to give her a part of 
his property as he would his children, and that she should be paid 
for the services she rendered him; It was held, no sufficient evidence 
to go to the jury to prove a promise on the part of the grandfather 
to pay her for her services. 

4. Tho services of a child to its parent, or of a grandchild, to whom the 
grandparent stands in loco parentis, to such grandparent, are not 
gratuitous, but are presumed in the absence of evidence of an express 
promise, to be rendered as a recompense for the care and protection 
extended to the child. 

(Hussey v. Rountree, Busb., 111; Hudson v. Lutz, 5 Jones, 217; Wil- 
liams v. Barnes, 3 Dev., 349; Young v. Herman: at  this Term; cited 
and approved). 
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CIVIL ACTION, tried before Connor, Judge, at August Term, 
1886, of ORANGE Superior Court. 

The action was brought to August Term, 1885, to recover 
on an alleged contract between John Whitaker, the testator 
of defendant, and the ferne plaintiff, that services rendered 
to the testator should be compensated in his last will and 
testament. 

Defendant denied any such contract, and alleged that the 
feme plaintiff lived with testator as a member of his family, 
and only performed such services as were customary for a girl 
in her station in life, and when married, the testator, who 
was her grandfather, provided more amply for her than he 
had done for his own daughters on like occasions. 

The plaintiff testified that she lived with her grandfather 
(the testator) from the time she was two or three years old 
until she was married, at the age of 23; that after she was 
fourteen she kept house, cooked, milked, churned, sewed, 
knit, spun and wove, washed and ironed, and assisted on the 
farm in planting and cultivating grain, cotton and garden; 
also assisted in hauling wood and crops. No one else in 
family except her giandfather, grandmother and herself. 

On cross-examination she stated that she was about two 
years old when taken to her grandfather's to live. Her aunt 
(wife of defendant) was there then and remained until she 
(the aunt) was married, with a short intermission. Her 
grandfather was 86 years old and quite feeble, and he never 
cultivated more than three quarters of an acre of cotton, 
and there was nobody else to do the work except her grand- 
father and herself, except when he hired the harvesting. 

George Sykes, witness for plaintiff, saw feme plaintiff in 
the field helping her grandfather haul oats one time; also 
saw her in the cotton patch. 

Henry Ray, witness for plaintiff, was at the testator's some- 
times; saw plaintiff working about the house as other girls; 
witness was a blacksmith, and testator owed him a small 
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account, one dollar of which was settled by plaintiff's sewing. 
when testator took her she was a mere child, and he said 
if she stayed with him he expected to give her a part, as he 
did his other children. 

On cross-examination witness stated that plaintiff was 
there as a member of the family, and was treated as well as 
other girls. 

J. L. Tate, brother and witness for plaintiff, was at his 
grandfather's Christmas, 1879, and heard him talk about 
repairing the house; said he was not able to do it; intended 
it for Emmie, (the feme plaintiff,) and she could do as she 
pleased about i t ;  plaintiff was present. 

Mrs. J. L. Tate, wife of above witness, at Christmas, 1879, 
heard testator say that when he was done with the house 
he intended it for the plaintiff, and she could do as she 
wished ; plaintiff was present, but nothing was said about 
her services; have seen plaintiff cooking and doing work 
about the house. 

Deposition of Mrs. W. Dodson, step-mother-in-law of 
plaintiff, was read as testimony for plaintiff, in which she 
states that testator was at her house after the marriage of 
plaintiff, and spoke in high terms of plaintiff, and said he 
intended she should be paid for her services to him ; that 
Emmie had been a faithful child ever since she lived with 
him ; she was really and truly willing to do anything he 
said, and she was a faithful child ; she helped him to do any 
and all sorts of work a woman could do ; there was nobody 
could do any more for him than Emmie did, and "she shall 
be and I intend she shall be paid for the work she has done." 

George Riley, witness for plaintiff, six or seven years ago 
was cutting wood for testator, and heard him say that he 
intended the timber for the plaintiff after he was gone. 

Mrs. McAdams, wife of defendant, as a witness for de- 
fendant, stated: I am a daughter of John Whitaker, the 
testator ; plaintiff was a weak, sickly child, about two years 
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old ; her mother was my sister and was very poor, and had 
a great many children ; I asked her to let me take Emmie 
home, and father did so, and kept her until she was mar- 
ried ; we expected she would go home when the war ended, 
but she did not; she had become attached to us and we to 
her; after she grew up  father became dissatisfied with some 
of her associates, and he (the testator) asked her to go home, 
but she refused to do so ; she was treated just as any other 
meinber of the family; helped my mother do her work, 
(cooking a i d  other house work) ; and she did a good deal of 
wenving for the neighbors, but always kept the money, to 
which there was no objection. 

This ~ritilcss also stated that plaintiff had an abundance of 
bed clotlies when married, which she with her mother's 
assistance matle ; the testator paid for her schooling one time ; 
and she also went to a free school. When articles of dress 
mere bouglit, the testator paid for hers if she had no money. 
When she moved away she was well provided for by the testa- 
tor-liousel~oltl and kitchen furniture, and other things neces- 
sary for young people to begin housekeeping. " My father 
did a lnllch better part by her than he was able to do for her 
(plaintiff's) mother or myself. My mother is now eighty-six 
years old, but was always an active, industrious woman, and 
up  to within a year before plaintiff married, was able to do 
her own work." 

On cross-examination Mrs. McAdams stated, that testator 
gave his personal property to her'(this witness) and the 
plaintiff's mother, and his land to the witness's sons, upon 
condition they would care for their grandmother during life. 
Plaintiff did not refuse to leave because the testator had 
promised to make provision for her in his will. 

Mrs. T. G. Mebane, witness for defendant, was on very in- 
timate terms witjh Mrs. M7hitaker, wife of the testator, and 
says she was very energetic and industrious-plaintiff was 
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treated just as a child in the family, but was taught to be 
industrious. 

Patsey Brown, witness for defendant, lived near testator 
all her life, and is related to both parties to this suit; plaintiff 
was taken to the house of the testator when a mere child, and 
treated as one of his own children ; her food and clothing 
would have been pay for a child treated as she was, until 
she was about twenty years old. 

The following issues were submitted to the jury: 
1. Did John Whitaker contract with feme plaintiff to 

compensate her for services rendered him, by a provision in 
his will, as alleged in the complaint? 

2. What damage has plaintiff sustained by the breach of 
such contract ? 

3. Did the feme plaintiff perform services for the defend- 
ant's testator as alleged in the complaint? 

4. Were said services rendered gratuitously? 
5. What was the value of said services per annum for the 

three years prior to the time she left the house of John 
Whitaker ? 

The defendant asked the Court to instruct the jury: 
1. That there was no evidence of a special contract that 

plaintiff should be compensated for services in the will of 
testator. This instruction was given. 

2. That if the jury believe the plaintiff was there in the 
situation of a member of the family, and not as an hireling, 
she -would not be entitled to recover. This instruction was 
refused. 

3. The relation of grandfather and grandchild existing 
between the parties, and under the special circumstances of 
this case, the plaintiff having been taken to the house of tes- 
tator when a mere infant, raises a presumption that the ser- 
vices were gratuitous. Instruction refused as asked. 

4. In  the absence of an express contract, a right of action 
accrued as the services were rendered on the implied promise, 
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and as there was no credit, the law implies that every 
month's services were to be paid for as they were performed. 
Instruction refused. 

His Honor charged the jury, that the relation of grand- 
father and grandchild did not raise the presumption that 
the services of the plaintiff were gratuitous, but the jury 
might take into consideration all the circumstances under 
which the plnintiff was taken into and remained in the 
family, and if they believe such was the understanding be- 
tween the parties, they should answer the issue in the nega- 
tive. But if they believe that it was understood betwecn 
the parties that such services were not gratuitous, they should 
find in the affirmative, and fix the conlperlsatio~l at such 
sum per annun1 as they thought upon the testimony was 
correct; that the burden of proof was upon the plaintiff 

There was a verdict and judgment for the plaintiffs, from 
which the defendant appealed. 

iMr. Johlz Devereru, h., for the plaintiffs, relied on the case 
of Hauser v. Sain, 74 N. C., 552. 

Mr. R. H. Battle, (Mr. A. T i .  Graham also filed a brief,) for 
the defendant. 

MERRIMON, J. I t  seems to be settled law-certainly in this 
State-that if a grandfather receives his grandchild or 
grandchildren into his family, and treats them as members 
thereof-as his own children-he and they are in  loco puren- 
tis et liberorum, and hence, if the grandchild in such case, 
shall do labor for the grandfather, as a son or daughter does 
ordinarily as a member of the family of his or her father, 
in that case, in the absence of any agreement to the contrary, 
no presumption of a promise on the part of the grandfather 
to pay the grandchild for his labor arises ; the presumption 
is to the contrary. The grandchild, as to his labor or ser- 
vices so rendered in such case, is on the same footing as a 
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son or daughter. And this is so, after the grandchild attains 
his majority, if the same family relation continues. This 
rule is founded, in large measure, upon the supposition that 
the father clothes, feeds, educates and supports the child, and 
that the latter labors and does appropriate service for the 
father and his family in return for such fatherly care, and 
domestic comfort and advantage. The family relation and 
the nature of the service, rebut the ordinary presumption 
that arises when labor is done for a party at his request, 
express or implied, of a promise on his part to pay for it. 

Applying this rule, this Court held in Hussey v. Roumkee, 
Busbee 111 ; that though a step-father is not bound to sup- 
port his step-children, nor they to render him any service, 
yet if he support them, or they labor for him, in the absence 
of an express agreement, they will be deemed to have dealt 
with each other as parent and child and not as strangers. 
And, in the subsequent case of Ht~dson v. Lu~z, 5 Jones, 217; 
Chief Justice PEARSON said, citing the above cited case with 
strong approval, that " the same principle applies to a grand- 
father and child, when the one assumes to act in loco pa~entis. 
In  our case, (that then under consideration,) this relation ex- 
isted to all intents and purposes. The circumstance that the 
plaintiff was illegitimate, has no bearing on the application of 
the principle ; the ' old man,' in the fullness of his affection, 
forgave the transgression of his daughter, and allowed her 
and her child to live with him as members of hisjamily up to 
his death. The relation of the parties rebuts the presump- 
tion of a special contract, and puts the idea that he was to 
be qaid for furnishing a home, or they were to have ' a price ' 
for work and labor done, out of the question. In  the lan- 
guage of RUFFIN, Judge, such claims ought to be frowned on 
by the Courts and juries. To sustain them, tends to change 
the character of our people, cool domestic regard, and in the 
place of confidence, sow jealousies in farnilies." 
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I n  such cases, the ordinary rules applicable to parent and 
child will be applied, and hence it is not presumed that 
compensation mill be paid on the part of the grandcllild 
for board and clothing, nor on the part of the grandfather 
for labor and services. Hussey v. Rozcnt~ee, supra; Sllouler 
on Dom. Rel., $273. 

But, the presumption against a promise to pay for such 
labor may be overthrown by an agreement to pay for the 
same, appearing in terms or by any proper proof to estab- 
lish the same, as pointed out in TVilliams v. Barnes, 3 Dev., 
349; Yomg v. Herman, Adm., decided at the present Term ; 
Shouler on Domestic Rel., 5S269, 274. 

Now, it appears in evidence in the present case, that the 
feme covert plaintiff was the granddaughter of the testator 
of the defendant; that she was taken by and lived with him 
from the time she was two or three years old until she was 
married, at the age of twenty-three years; that after she was 
fourteen years old, she did much of the domestic work in 
and about her grandfather's home, and occasionally worked 
in  his small crop ; that she lived with him as a member of 
his family, and was always treated just as one of his own 
children; he paid for her education-such as she received- 
and when she was married, he provided for her just as if 
she had been his own child; he had said at some time, in 
the presence of two or three witnesses, that if she remained 
with him, he expected to give her a part, just as he would 
his own children; one testified, that he said he intended his 
house for her; another, that he said she was a good girl, and 
she should be paid for her work, &c. She occasionally did 
some work for herself. 

Accepting the evidence as true, there was none to prove a 
special agreement as alleged, between the testator and the 
feme plaintiff, that he would make provision in his will for 
her as compensation for her services, and the Court properly 
so instructed the jury. The testimony of the feme plaintiff, 
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indeed of all the witnesses-the whole of it-went to prove 
that she lived with her grandfather as a member of his 
family, and she was uniformly so treated, she so worked, 
and there was no evidence to prove an express or implied 
agreement between herself and the testator, that she should 
receive from him compensation for her services, other than 
such as she received as a member of the family. His occa- 
sional casual declarations that he intended his home for her 
-that she was a good girl, and should be paid for her ser- 
vices, were not of themselves alone evidence to go to the 
jury to prove such agreement, although they, with other 

I competent facts, might make such evidence. Young v. Her- 
man, Adm., szyra; Shouler on Dom. Rel., $269. By such 
agreement is meant the mutual assent and understanding 
of the testator and the jenze plaintiff, appearing by express 
terms, or from such facts and circumstances as show it by 
reasonable implication. The assent and understanding of 
one of the parties, without that of the other, is not suf- 
ficient; there can be no agreement without such mut,ual 
assent and understanding, and this must expressly appear, 
or it must appear by just implication from the evidence. 

The appellant in substance, requested the Court to instruct 
the jury, that if the feme plaintiff was simply a member of 
the testator's family and so treated, as the evidence tended 
to prove, then she could not recover. This the Court de- 
clined to do. In  this there was error. The appellant, in 
view of the evidence, was entitled to that instruction, or the 
substance of it, which was not given. On the contrary, the 
Court instructed the jury, "that the relation of grandfather 
and grandchild did not raise the presunlption that the ser- 
vices of the plaintiff were gratuitous." I t  is true, such ser- 
vices were not presumed to be "gratuitous," but they were 
in contemplation of law, nothing to the contrary appearing, 
rendered in consideration of the care, protection and advan- 
tage the feme plaintiff had and derived from her grand- 
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father, and the relation did raise the presumption that the 
plaintiff should receive only that compensation. 

There is error. The appellant is entitled to have a new 
trial. To that end let this opinion be certified to the Su- 
perior Court according to law. It is  so ordered. 

Error. Reversed. 

YANCY T. ORMOND v. THE FIDELITY LIFE ASSOCIATION OF 
PHILADELPHIA. 

Life Insurawe-Payment qf Premium-Agent. 

1. Where an application for a life insurance policy declares on its face, 
that payment of the premium is a condition precedent to the issuing 
of the policy, the policy is not in force until the premium is actually 
paid. 

2. Any change in the health of the insured between the application for 
life insurance and the issuing of the policy, should be communicated 
to the insurer. 

3. Where prepayment of the premium is made an essential part of the 
agreement, no agent can dispense with its requirement. 

4. So, where the insured made application for insurance, and the appli- 
cation set out that the policy would not take effect until the pre- 
mium was paid, but the agent of the insurer told the applicant that 
he could pay the premium either at that time, or when the policy 
was delivered, and the applicant elected to pay at the latter time, 
but died before the policy was received; It was held, that the policy 
never took effect and the insurer was not liable. 

(Whitley v. Ins. Co., 71 N. C., 480; cited and approved). 

CIVIL ACTION, tried before Shepherd, Judge, at Fall Term, 
1886, of GREENE Superior Court. 

The parties to this action agree upon the following as the 
facts material to the decision of the question of law involved 
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in the action, and consent that judgment may be rendered 
thereon as on a special verdict. 

The plaintiff and Margaret A. Ormond, on the 13th of 
November, 1884, made application for a policy of insurance 
in the defendant's company upon the life of Margaret A. 
Orrnond for the benefit of the plaintiff. That said applica- 
tion was taken by one Thomas McGee, an agent of the 
defendant, and when the application was taken, the plaintiff 
asked said agent when he would have to pay membership 
fee and first year's dues, and the agent replied that it was 
customary to pay when the application was made, but some 
paid when the policy was delivered, and the plaintiff said he 
would pay when the policy was delivered. The agent, McGee, 
knew that the plaintiff was a man of high financial and social 
standing, and was satisfied that payment would be made 
when called for. 

The agent, McGee, took the application to the general 
agents of the defendant, Midgett & McCullen, to whom the 
standing of the plaintiff was well known, and informed them 
of the circumstance attending the making of the applica- 
tion ; said general agents forwarded it to the home office in  
Philadelphia ; and on the 19th day of November, 1884, it 
issued the policy and forwarded the same to the general 
agents who, on the 24th of November, forwarded the same 
by mail to the plaintiff at I-Iookerton, without condition or ex- 
planation, or saying anything about the payment of the mem- 
bership fee and first year's dues, inclosing therewith a receipt. 

On the afternoon of the 16th day of November, 1884, said 
Margaret A. Ormond was taken sick, and a inedical atten- 
dant trTas called to her on the 19th, and on the 21st it was 
discovered that she had pneumonia, from which she died 
on the 23d, having been confined to her bed from her first 
sickness on the 16th; that ller sickness was not of such a 
nature as to cause any apprehension in her own mind or 
the minds of the members of the family, until the 19th. 
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ORNOND V. THE INSURANCE CO. 

By the only mail route from the postoffice of plaintiff and 
said Margaret A. Ormond, a letter mailed at  said postoffice 
on the 16th, 17th or 18th of November, would have reached 
Philadelphia on the 19th, or Kinston, where the general 
agents reside, on the 20th. One mailed on the 19th or 20th 
would have reached Philadelphia on the 21st, or Kinston on 
the 2%; one mailed on the 20th or 21st, would have reached 
I'ldadelphia on the 25th, there being a tri-weekly mail from 
her l~ostoffice to Goldsboro, N. C., on Tuesday, Thursday and 
Saturday. KO notice was given the defendants of the sick- 
ness of' Margaret A. Ormond until the 27th of November. 
The plaintiff having received the policy on the 25th day of 
So\-ealber through the mail as stated, took the same on the 
27tll to the general agents, informed them of the sickness 
ancl death and the circumstances attending it, and asked them 
if the policy n-as a11 right; and they informed hini that it 
mas, and he paid them the membership fee and first year's 
clues, and they comitersigned the receipt for the fee and dues, 
an(1 i ~ t  the suggestion of said agents, sent forward notice of 
death. Afterwards during the same day, one of the agents 
saw the plaintiff, and told him he was not sure that the 
policy was good. On the 8th of December, 1584, in  conse- 
cluence of a notice from the general agents, the plaintiff 
went to their office, and they in-formed him that they had 
heen notifitd by the defendants to return to hini the money, 
stating at the same time that they did not think it was nec- 
eisary, but tlic l)laintiff could take the money, and if his 
claim Jvai e.;tnbli41cd hc could return the nloney. Upon 
tliis assurance, witllout intending to waive any right, he took 
the  moncy. 

The ge~lcnd agents, Miclgett & McCullen, were managers 
for the States of Sorth Carolina and South Carolina, and 
had authority to solicit ancl forward applications for insu- 
rance, receive ancl receipt for membership fees and first 
annual dues, by countersigning receipts signed by the presi- 
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dent and treasurer, to deliver policies, and appoint sub- 
agents. 

This agreement 'of facts is made, reserving the question 
for the consideration of the Court, as to whether any par01 
evidence is admissible to contradict the statement in the 
policy that the membership fee and first year's dues were 
paid, as contended by plaintiff's counsel. 

His Honor held that plaintiff was not entitled to recover, 
and that defendant go without delay and recover his costs. 
From which ruling and judgment the plaintiff appealed. 

Nessrs. TV. C. &lowroe and J. W. Bryan, for the plaintiff. 
iMessrs. J. Q. Jackson and W. S. Campbell, for the defendant. 

SNITH, C. J., (after stating the facts). Among the clauses 
found in the applicat,ion, made with the by-laws and by 
express words in the policy, a part of it, is the following: 

" 3. That under no circumstances shall the policy hereby 
applied for be in force, until the actual payment to, and 
acceptance of the annual dues by the Association or its au- 
thorized agent, during the life-time and good health of the 
party who is proposed for membership and insurance." 

The policy itself contains a recital clause, declaring, " and 
whereas the first payment of such annual dues having first 
been received by the treasurer or an accredited agent of the 
Association," kc. Accompanying the policy and attached 
to it, is the form of a receipt used by the company in these 
words : 

" The Fidelity Mutual Lije Association of Philadelphia, Pa. 
PHILADELPHIA, Pa., Nov. 19,1884. 

Office, 908 Chestnut St. 

Received from the owner of Policy No. 6934, in the life- 
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time, fifteen dollars, for the annual dues, due the 19th day 
of November, 1884. 

For terms of mutual agree- i , ~ R T H U R  THAXHER, 1'1.efU'~. 
meut. see application and D. P,esident.n 
policy. 

.It t l ~ e  foot of the receipt, and in the left corner, is the 
follo~\.ing : 

" ATotic.e to  I'o7icy Holde~.s : 

This rcceil~t to he valid, must be signed bx the preiident 
or treasurer of the Association, and in  exchange therefor, 
cash or its equivalent bc given by the holder of the policy 
at the date hereof, or within three days allowed by the As- 
sociation. And when p a p e n t  hereon is made to an  author- 
ized agent, such agent must countersign at  the date of pay- 
ing, as an e~idence of payment to him." 

Beneath the acknowledgment is this : "Coui~tersigned at 
.. .... ......, ........ , agent," but without any signature of the 
agent. 

The policy thus with the attached receipt, plainly declares 
that the required precedent payment has not been made, 
and must be paid to the agent before the contract of insur- 
ance becomes complete and operative on the Association, 
and the policy becomes effectual. 

Indeed, the recital seems to contemplate the payment as 
a n  essential condition of a valid delivery by the agents, to 
whoin the policy was sent. Moreover, this must be "during 
the life-time and good health" of the party to be insured. 

The policy, incorporating with i t  the other papers by ref- 
erence, if i t  be deemed effectual from its date, and the de- 
livery of it in the manner stated effectual, constitutes the 
contract between the parties, by which their respective rights 
and obligations are to be ascertained, and the dues were not 
paid until four days after the death of the insured. This 
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certainly was not a compliance with the fundamental con- 
ditions on which its validity was dependent. 

The plaintiff insists, that the initiatory payment was dis- 
pensed with and waived by the soliciting agenl at tlle time 
of taking the application, and if not then, by the unquali- 
fied transmission to him by the general agent of the policy 
received by them. 

The facts do not warrant this contention. The plaintiff, 
in answer to his inquiry of the agent, McGee, when he would 
be required to pay, was informed that payments were some- 
times made at the taking of the application, and sometimes 
when the policy was delivered, and in exercising his discre- 
tion, the plaintiff said he would pay at the later period. 
There was no waiver in the case, and the plaintiff, under the 
agent's advice, was but availing himself of an allowed option 
-a conceded right. There was no waiver by the general 
agents, nor had they authority to dispense with the prepay- 
ment, if indeed an  inference of an intent to do so can be 
drawn from their act of forwarding the policy without coun- 
tersigning the receipt. The actual receipt of the dues was 
indispensable to the efficiency of the insuring contract, and 
this being a provision in the application, is brought to the 
knowledge of the plaintiff and forms part of his contract. 
I n  Whitley r. Life ; f e x  Co., 71 N. C., 480; it is declared, that 
a policy of life insurance is not binding until the premium 
is paid, a clause requiring prepayment being contained in the 
application ; and further that any material change in the 
condition of the health of the insured, intermediate and 
before the consummation of the contract by payment of the 
premium, should be communicated to the company. 

The clause under which the policy, and of course the con- 
tract consummated by its issue, became inoperative, is an  
underlying and essential part of the agreement, and no agent 
can dispense with its requirement. The policy, as we inter- 
pret its recital, makes this a prerequisite to its taking effect 
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by delivery, as does the form of acknowledging payment. 
The plaintiff therefore, knows that actual payment must be 
made, and that " under n o  circumstances " can the policy be 
in force without it is made. 

We do not propose to enter upon other inquiries discussed 
with great learning, and after much research, on either side, 
such as the omission to give information of the sickness of 
the insured, and the explanation offered for the failure, and 
the period at which the contract became effective; ancl will 
only say, that as there are conditions in the policy not con- 
tained in the application, which constitute, after acceptance, 
part of the policy, i t  would seem that the plaintiff being 
at liberty to decline the added conditions, his assent to them 
would be necessary to a completed agreement. Without 
passing upon other matters, we put our decision, in accordance 
with numerous rulings in adjudged cases, upon the ground 
that the clausein the policy referred to, constitutes a condition 
precedent, ancl the waiver relied on does not dispense with it. 

There is no error, and the judgment is affirnied. 
No error. Affirmed. 

JASPER HICKS et als. v. B. F. BULLOCK. 

Deeds- Words of Iri heritance- JVill-Adverse Possession- 
Tenants in Common. 

1. The Court will always give such interpretation to the words of a deed 
as will eeectuate its purpose, if the words in any reasonable view 
will admit of it. 

2. Where the words of inheritance only appear in one part of the deed, 
but the entire language is inartificial and badly expressed, but it 
appears from the entire instrument that it was the intention of the 
parties to pass the fee, the Court will construe the deed so as to pass 
the fee. 
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3. Where by will land is devised to a trustee, to rent the land and pay 
the rents over to a person during his life, the cestui que trust takes 
no estate in the land, but only the right to have the rents paid to 
him. 

4. Where land is left to a trustee to receive the profits and pay them 
over to one person during his life, and after his death to convey the 
legal estate to certain remaindermen, one of the remaindermen can- 
not get a possession adverse to the trustee and his co-remaindermen 
by taking possession under a deed frpm the person entitled to receive 
the rents for life. Such possession does not become adverse until 
after the death of the person entitled to the rents for life. 

5. An adverse possession for twenty years by one tenant in comnlon is 
necessary to bar his co-tenants. 

(Ricks v. h l l i a i , ~ ,  94 N. C.,  225: Staton v. Ilfullis, 92 N. C., 623; B u m  
r. Wells, 94 N.  C.,  67; Cloud v. Webb, 3 Dev., 317: Caldwell v. 
i17eely, 81 N .  C., 114; W a d  v. Farmer, 92 N .  C . ,  93: Page r. Branch, 
at  this Term; cited and approved). 

CIVIL ACTION, tried before Sl~eplierd, Judge, and a jury, at 
Spring Term, 1885, of GRANVILI~E Superior Court. 

I t  appears that Howell Hicks and Frances Hicks, brother 
and sister, in 1842, entered upon, and continued in joint pos- 
session of the land in controversy, as tenants in common, 
until the death of Frances in 1847, clainling title thereto by 
virtue of two deeds of conveyance, copies of which are as 
follows : 

.' Know all men by these presents, that I, James Bullock, 
of the county of Granville and State of North Carolina, hath, 
for and in consideration of the sum of eighty-six dollars, t o  
me in hand paid by Howell T. Hicks and Frances Hicks, 
both of the county and State aforesaid, the receipt of the same 
is hereby acknowledged, and himself fully satisfied, do, by 
these presents, give, grant, bargain, sell, enfeoff and convey 
unto the said Howell T. Hicks and Frances Kicks, one cer- 
tain tract or parcel of land, lying and being in the county 
of Granville and State aforesaid, adjoining the lands of John 
Webb, MTillian~ A. Gill and others, containing eighty-five 
acres and one half, more or less, this land being two equal 
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shares of an undivided tract of land called and known as 
the Scallion tract, containing three hundred acres, which land 
descended to the heirs of the late Charles Bullock, deceased, 
by the will of the late Jeremiah Bullock, deceased, these two 
shares, one being owned by me and the other by Louisa Laws, 
who is at this time under lawful age. I, the said James Bnl- 
lock, do, by these presents, bind myself, my heirs, executors, 
administrators or assigns, to warrant and defend unto the 
aforesaid Howell T. Hicks and Frances Hicks, and their heirs 
forever, a good and lawful title for the aforesaid land against 
my heirsor the heirs of the aforesaid Louisa Laws, or the claim 
or claims of any person or persons whatsoever, to their own 
proper use, free from all incumbrances. 

Given under my hand and seal, the 7th day of Decem- 
ber, 1841. 

The other deed was as follows : 
"Know all men by these presents, that I, John N. Gill, of 

the county of Granville and State of North Carolina, have, 
for and in consideration of the sum of one hundred and 
eighty-nine dollars and thirty-seven cents, to me in hand 
paid, the receipt for the same is hereby acknowledged and 
myself fully satisfied, do, by these presents, give, grant, bar- 
gain, sell, enfeoff and convey unto Howell T. Hicks and 
Frances Hicks, both of the county of Granville and State 
aforesaid, three lots or parcels of land, lying and being in 
the county of Granville and State aforesaid, adjoining the 
lands of John Webb, William A. Gill and others, containing 
by estimation 127 acres, it being three equal shares of one 
undivided tract of land called and known as the Scallion 
tract, containing 300 acres, which land descended to the 
heirs of Charles Bullock by the will of Jerry Bullock, dec'd. 
And I, the said John N. Gill, having purchased of Edward 
Jones the two equal shares of the said Jeremiah Bullock 
and Joshua Bullock had in the aforesaid land; likewise 
having purchased of William Forsythe and wife three equal 



FEBRUARY TERM, 1887. 167 

shares in the said tract of land, making in the ~Thole 127 
acres, as above stated ; quit all claim and relinquish all man- 
ner of right and title in the aforesaid lands to the aforesaid 
Howell T. Hicks and Frances Hicks. And do for myself, 
my heirs, executors, administrators and assigns, forever war- 
rant and defend the right, title and estate of the aforesaid 

I land unto the aforesaid Howell and Frances Hicks, to them 
I 
I and their heirs, forever, against all lawful claims or claim 
I 

whatsoever." 
The Court below held that these deeds mere sufficient to 

pass the fee simple in the land embraced by them, and the 
defendant having excepted, assigned this as error. 

Frances Hicks died leaving a will, in which she devised 
her interest in the lands mentioned, as follows: 

" Item the second-I do hereby derise to my brother, 
Thomas Hicks, his executors and assigns, my undivided one 
half of the following tract of land, situate, lying and being 
in the county of Granville and State aforesaid, adjoining the 
lands of William A. Gill, John N. Gill and others, being the 
tract on which I now reside, and containing three hundred 
acres, more or less. I n  trust, nevertheless, and upon the 
following trust and confidence, to-wit: The said Thomas 
Hicks shall and may annually rent out my said undi- 
vided half interest in said tract of land, and the money 
arising from said renting he shall pay to my brother, Howell 
T. Hicks, or to his order, during the natural life of the said 
Howell T. Hicks, and the receipt of the said Howell T. Hicks 
for said rent shall be a sufficient discharge. And after the 
death of the said Howell T. Hicks, the said Thomas I. Hicks, 
trustee as aforesaid, shall convey said ndi~ided interest in  
said tract of land to John T. Hicks, W iam Hicks, Eliza I. 
Hicks, Lucy J. Hicks, Sarah H.  Hicks, Martha Hicks and 
Jasper Hicks, and such child or children as shall be born of 
the body of Sarah D. Hicks-the wife of the said Howell T. 
Hicks-so as to make them a good fee simple to said land." 
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Howell Hicks continued in the possession of these lands 
until the 15th day of October, 1853, when he executed a 
deed purporting to convey the whole of the land mentioned 
to John 1'. Hicks, who was his son, and one of the devisees 
named in the clause of the will above recited. He then 
took possession of the land, and he and those claiming un- 
der him, including the defendant, have ever since had pos- 
session thereof under known and visible boundaries, claim- 
ing under and by virtue of the deed so made to him by his 
father. 

Howell Hicks died on December 9th, 1859. 
Thomas Hicks, named in the clause of the will above set 

forth, died in 1883. This action was begun on the 27th of 
May, 1882. 

The plaintiffs claim under the will of Frances Hicks, the 
material clause of which in this connection is set forth 
above, and devises to them, after the death of I-Iowell Hicks, 
her undirided one half of the land in controversy. 

The defendant contended on the trial, first, that the con- 
tinuous possession of the land up to known and visible 
boundaries of himself, and that of those under whom he 
claims, beginning with that of John T. Hicks, under color 
of title, was for a longer period than twenty years, and ad- 
verse to Thomas Hicks, the trustee, and the plaintiffs, though 
t,hey might have been tenants in common with those under 
whom he claims, and himself, and therefore his title became, 
and is perfect; and secondly, that if this is not true, then he 
and those under whom he claims, have such possession un- 
der color of title adverse to Thomas Hicks, trustee, and the 
plaintiffs, next after the death of Howell Hicks, on Deceni- 
ber 9th, 1859, for a.longer period than seven yeam, and there- 
fore his title became, and is, perfect. The Court declined to 
so decide, and such refusal is assigned as error. 

There was a verdict and judgment for the plaintiff's, and 
the defendant appealed to this Court. 
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Mr. John Devereux, Jr., (Mesws. Joseph B. Batchelor and Armi- 
.stead Jones were with him), for the plaintiffs. 

Mr. J; W; Hays, for the defendant. 

MERRIMON, J., (after stating the facts). I t  is not denied 
that Howell Hicks and Frances Hicks had the absolute title 
to the land in question, if the two deeds mentioned, made to 
them, were sufficient to convey the fee simple estate therein. 
That such was their purpose is manifest from their terms, 
phraseology and scope. They are, however, very unskilfully 
drawn. While each of then1 contains the essential words of 
inheritance, these words do not appear directly in their proper 
connection, and their constituent parts appear disorderly. 

I n  such case, it is the duty of the Court to give the deed 
such interpretation as will effectuate the purpose clearly 
appearing, if the words and phraseology, in any reasonable 
view of them, will admit of it. Hence it was said in Ricks v. 
Pullinnz, 94 N. C.. 225 ; (' the Court will have regard to the 
whole instrument, and not simply the orderly parts; it may, 
and ought, if need be, transpose words, clauses and sentences, 
and sometimes parts of sentences not in juxtaposition. Such 
tranposition, however, must be reasonable, render the whole 
instrument consistent, and give effect to the obvious intent." 

The Court is anxious to ascertain and give just effect to 
the instrument to be interpreted. Statoll v. Mullis, 92 N. C., 
623 ; Bunn v. FV~lls, 94 N. C., 67. 

The material parts and words of the first of the deeds 
before us, thus interpreted, must be read thus: * * * "do 
by these presents give, grant, bargain, sell, enfeoff and con- 
vey unto the said Howell T. Hicks and Frances Hicks, the 
land described, * * * to them and their heirs forever." 
Otherwise but a life estate will pass by the deed, and these 
important words of inheritance, found in it, and intended to 
have meaning and effective application, must be treatetl as 
having no meaning or effect. This cannot be allowed. 
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And for the like reason, the similar words and parts of the 
second deed, must be read thus : * * * * "do by these 
presents give, grant, bargain, sell, enfeoff and convey unto 
Howell T. Hicks and Frances Hicks, (the land described) 
* * * * quit all claim, and relinquish all manner of 
right and title in the aforesaid lands, to the aforesaid Howell 
T. Hicks and Frances Hicks * * * * to them and 
their heirs forever." 

Thus read, the material words and parts found expressed 
in both deeds, have reasonable meaning and application, as 
well as the just effect clearly intended. 

I t  fbllows then, that Howell T. Hicks and his sister Frances 
were tenants in common of the land in question, until her 
death in November, 1847. 

By her will, she devised her part of it to her brother 
Thomas, in trust, that he should let the same, and pay the 
money arising from the rents thereof to her brother Howell, 
during his life-time. At his death, she directs Thomas to 
convey her one half of i t  to the plaintiffs. 

Howell Hicks had no estate in his sister's one half of the 
land-he had only the right to have the money arising from 
the rents of it during his life-time, and his deed to his son, 
although it purported to convey the absolute estate in the 
whole of the land, only had the effect to convey his part of 
it-whatever that might be. He could not pass what he 
did not have. 

Whatever equitable rights they may have had prior to 
that time, the equitable estate of the plaintiffs did not begin 
until the death of Howell T. Hicks, and their estate could 
not be prejudiced by the possession of John T. Hicks, to 
whom Howell conveyed, and who had the sole possession 
from and after the 15th of October, 1853, the date of his 
deed, until the 20th of March, 1856, when he sold the land 
to the appellant and H. Freeman, who then took possession 
thereof. This is so, because John T. Hicks' was one of the 
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ceituis que trust, for whom the trustee, Thomas Hicks, held 
the legal title, and it would be a fraud on his part to hold 
possession adversely to his trustee, and to the prejudice of 
his cestuis gue trust. He could not be allowed by such contri- 
vance to defeat the legal title of the trustee and the equit- 
able estate of the cestuis que trust, he being one of them, not 
then in existence, nor could the defendant be allowed to 
avail himself of the benefit of such possession. To do so 
would be unjust and inequitable. 

The learned counsel of the appellant sought by an earnest 
and interesting argument, to convince us that at all events 
the defendant's title had ripened into a good one, by seven 
years' continuous adverse possession of the land, up to known 
and visible boundaries, with color of title. 

Granting that the appellant had such possession, it was 
adverse to his co-tenants in common, and whatever differ- 
ence of opinion there may have been on this subject in this 
State in the distant past, it is now well settled that it does 
not in such case have such effect. It requires such a posses- 
sion continued for at least twenty years to defeat the estate 
of the co-tenant in common. The subject has been so fully 
discussed in numerous cases, it is only necessary to cite some 
.of Bhe leading ones Cloud v. Webb, 3 Dev., 317; Caldwell 
v. Neeley, 81 N. C., 114; Ward v. Fawner, 92 N. C., 93: Page 
v. Branch, decided at this Term. Judgment affirmed. 

No error. Affirmed. 
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JOHN B. HAIR r. W. H. DOWNING. 

1. In an action against the clefendant for flooding the plaintiff 's land, 
evidence is ~dmissil)le to show tllat the plaintiff linew that tlle de- 
feliclnnt claiinetl the rigllt to drain his land through that of the 
plaintiff before llr l)urcli:isetl it. 

8. I\'llere a party lias the right to use a tlitcll to drain his land, he has 
the right to Beep it open ant1 clear from obstructions. 

3. a inan owns two teneinrnti. the one dominant and the other 
serrient, and sells them hot11 to different parties, the easement passes 
with the legal estate of the tract to which it belongs, and the grantee 
of the serrient tenement take< it subject to tlle easement. 

(Shaw v. Ethericlge, 3 Jones, 300; cited and approved). 

CIVIL ACTIOS, tried before Gilmw, Jcdge, at  Xovembar 
Term, 1886, of CEJIP,ERI,A~D Superior court. 

There was a judgment for the defendant, and the plain- 
tiff appealed. 

The facts fully appear in the opinion. 

No counsel for the plaintiff. 
&fr. N. TV. Ray, for the defendant. 

SI~ITH, C. J. The plaintiff derived title to the land, alleged 
to have been injured by an overflow of water caused by the 
wrongful act of the defendant, in  August, 1882, under the 
detd of N. L. Rag to him, made on December 4th) 1876, 
while the defendant obtained title to a n  adjoining tract from 
the same proprietor, executed nearly three years previous. 
This deed, after clescribing the land as lying on Alligator 
Swami) and l)y definite boundaries, annexes thereto these 
further words: " togethela with the privilege of' a ditch eight 
feet wicle, to be made, located and constructed so as to do the 
least clamage to the land through which it will be necessary 
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to pass, in order to drain the above conveyed land into Alli- 
gator Swamp." 

There was evidence that at that place. there was an old 
ditch made in 1869 or 1870, and that in 1874, when Ray 
deeded to defendant Ray owned the land which plaintiff 
alleges is damaged; and Ray and Downing had both testi- 
fied that there was no other way in which he, defendant, 
could drain the land he bought from Ray, but through that 
ditch to Alligator Swamp. Downing testified that lie irnme- 
diately deepened and widened it, so as to make it about four 
feet wide, and three to four feet deep, and that in August; 
188'2, he did nothing but clean the trash out of it ; and there 
was evidence that the natural flow would carry water from 
defendant's land on the lands of the plaintiff. 

The plaintiff was interrogated on his cross-examination, 
as was the defendant on his direct examination, as to the 
plaintiff having notice of the defendant's claim to use the 
ditch for drainage purposes, before he purchased the lower 
tract, and this evidence, after objection, was received and 
exception taken thereto. The defendant then testified to a 
conversation had between the,parties in regard to the ditch 
and right of drainage, in which the defendant mas'told, that 
he "could go to the middle of the swamp with his ditch, and 
that no one could prevent it," &c. 

We cannot see the ground of opposition to the proof that 
the plaintiff kncw of, and recognized the easement attaching 
to the defendant's land, and its possible effect in impairing 
the value of that which he afterwards took a deed for, as a 
servient tenement. 

The testimony was, that Ray and Downing, before the 
deed to Downing, went upon the land, which was then 
uncleared, examined the old ditch, and that that was the 
ditch which was intended to be deepened and widened by 
Downing so as to drain the land he was buying. There was 
testimony that the natural course and flow of water from 
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Upper Alligator Sn-:unil), in ~rliicll was the clefenclailt's land, 
n-ai round n poilit, mid tlicll tllrongli Loner L\lljg;~tor, in 
~vhicli I\ aq rlef'enclant's land. 

The 1)laiittiff askc~l  the ( ' o u t  to c.lt:~i*gc> tl~cx jnr\- tltnt (10- 
fentlant liai failed to ])rove nil e:wlnent 13)- grant: 

1st. Ikcnnic of tlre ragueile*i ant1 unc.ert:liilty of' tltc tlc- 
scri~~tioil collt:~illcd i l l  the tltwl from I<:IJ- to Ihwttilig, Ju ly  
26, l G 1 .  

i d .  Itecnuw no scrvient lant15 of tlic grniltor arc tlcicril,ctl 
in snit1 tleetl as l~eing l~o~ulcl by tlic privilege of' :I ditch. 

nil. 1Scc:~u~k tltc tlced slwaki of n clitcli to he matle, locatetl 
alltl constructed; 2nd there i, no cvitlencc of any tlitcll I~eilig 
made or 1oc:lted aAcr tlle tlnte of the tlcetl, 1)nt tlie cvit1cnc.e is 
a11 tlirectctl to an  old ditclr, wliicll fionl tlre cvitlence,was 
cut in lSti!) or 1870. 

The Court refuzetl i u  to i~t i t ruct  the jury, ant1 1)Iaintiff 
esceljted. 

Tlie ])laintifi-' nlio rwlneitetl the Court to charge, that if' 
tlie jury sltall believe from the evidence tliat the clefendant, 
by Iiieani of cutting, deepening and widening tltc tlitc.11 
cauied tlw water to flow npon plaintiff's land citlwr, in 
greater cluantity, or sooner than it n-ould I M T - ~  done if left 
to the natural courwh, in  the absence of a right l ~ y  grant or 
pre~cription so to do, he woultl be liable for any clamage Iic 
might occaiion thereby. That  even if rlefentlant had ail 
easelnel~t untler the Nay deed, it n-ould only apply to the 
Ray land, and not to thc other lands of the l~laintiff; sct 
out  in  the second cause of action of the complaint. 

The Court gave this charge, and added, that Ray by his 
deed to Downing, could not give any right that would dam- 
age lands not his own, or that belonged to third parties. 

The enlargement of the existing ditch in width and depth, 
was made soon after the defendant became owner of the up- 
per tract, and it W ~ S  conceded to be the only mode of drain- 
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age into the swamp by Ray, then owning the other tract. 
The only Bct charged upon the defendant, was his removal 
in August, 1882, of the trash that had accumulated in it, and 
the right to keep open a drain is a legal incident to the 
right to use it as such. 

We do not advert to the terms in which the privilege to 
have a ditch of much larger dimensions is conferred in the 
deed ; for while this is possessed also, and may be made ef- 
fectual by proper proceedings to locate it, and might be more 
detrimental, if indeed this was necessary after the then own- 
ers had agreed that that existing should be used as such, we 
are of opinion that the servitude of the one to the other, exist- 
ing when both belonged to one owner, remained when the 
severance was effected by the different conveyances. The 
easement passed with the legal estate in the tract to which it 
adhered, and in t,he like plight was the servient tenement 
conveyed to the plaintiff, whose rights, especially after full 
notice, cannot be superior to those of his grantor. " Where 
one having two tenements, and a gutter from one of then1 
ran over or across the other, sold one tenement to one and 
the other to another, it was held that the easement and ser- 
vitude of the gutter passed with the respective estates by the 
form of the grant." Copes case, Year Book, 11 Hen. VII, 25. 
'!So where the owner built an aqueduct from a spring on 
his land to his dwelling, and granted the dwelling, the ease- 
ment passed with it. Nicholas v. Chamberlain, Cro. Jac., 121 ; 
both above cases cited in Washburn on Easements, with other 
cases, at page 49, and following In Gould on Waters, 9354, 
the doctrine is thus declared: "A grant by the owner of a 
tenement of part of that tenement, as i t  is then used and en- 
joyed, passes to the grantee by implication * * * * * 
all those easements which the grantor can convey, and 
which are necessary to the reasonable enjoyment of the 
granted property, and have been and are, at the time of the 
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grant,  used by the owner of the entirety for t,he benefit of 
the granted tenement." 

So i t  is said by another author, that where the terms of a 
grant are general or indefinite, so that  its construction is 
uncertain and :iinllbiguou4, the zlcb of tlie ptlrtiei contempo- 
raneous with the grant, g i ~ i n g  a 1)rnctical construction to it, 
shall be deenletl to be a just c\;l)o,~tioii of the intcnt of tho 
parties. d i g .  l'l'nter C'onr>c\, k X S ,  ant1 casw cited in note 
1, :i11~1 ~1i1011g t11el~  ~ J I !  ~ . w I /  V. Jj ' i i lL~r ,  11 Cirz~y, 42Ci , :~iltI 
Tf'oodcocl,. v. Ihtey, 43 ITerm., ,722. 

Tlie effect of a conr-eymce of lantl, \\it11 t l ~ e  :~ttz~cItiiig 
casements, in tran4xrii1g tlieiii also, i\ ruled ill :r siiililar 
way in Lnulp~?mr~ \ .  LlIi17,.s, 21 S. Y., 305; tllc Court tlcc1:~r- 
i i ~ g  that the tliversion of' :L ~l:ttnr:il streal11 into : ~ n  artificid 
ellanilel for relief fro111 o\-erflo~r, t~ncl t l ~ e  land in that con- 
dition being sold to tliffewiit person., tlie\- each take tllcir 
reslwctive ests~tcs, beiicfitetl or burtlcnccl wit11 tho e;lbciilciit 

r 3 1 lic same tloctrine is rccog~iim1 in ~ S I l n w  Y. Efl~eritly~, :: 
Jonei, ::OO. The huit w:i> foi. o l ) s t i ~ ~ ~ t ~ t i i i ~  :a ditcl~, :~iitl t l ~ c  
outflo~r of I\ ater fro111 t l ~ e  l)laintiff"5 lnntl tlirongll it. Tllc 
tlefenclant, 11 l ~ e n  o\\ niiig both, 11at1 cut the ditcli, :ti111 tli(w 
sol11 tllc lower tract to the plnintitl: The ('ourt clinrgc~l that 
if the tlefentlnllt obstrncteil tllc tlitcli after 11e sold to the p l ;~ i~ t -  
tiff, or if ndditionnl obitructions nrerc plncctl in tile clitc.11 io 
as to impede tlic flow of n titer f'1.0111 111:rintiff"s lantl, lie \ra\ 
entitletl to tIaim1ge5, ant1 t l i i ~  charge \\-as w \ tn i~~e t l .  

The controversy seems to liarc been confined to the rela- 
tions of the tract5 dcriuetl fro111 tlie same source, and our dis- 
cussion does not extend to the allegations as to other lantls 
of t l ~ e  plnintiff, in:itle in the complaint. T l ~ e  tlrainage slloultl 
be ~ r i t l i  the least illjury to the lower Iantl, consibtent wit11 its 
rightful ei~joyixent, ul)on the i l lasi~u,  s i c  ufwc tuo ut tslie~rum 
not1 2zcln.s. 

There is no error, and the judgment is affir~iled. 
No error. Affirmed. 
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JAS. W. GRANT, Adm'r, v. W. H. HUGHES, Ext'r. 

Evide~zce-$580-Exec~~tors and Adnzinistrators- Dudees  Pur-  
chasing at their own Sales-Accord and Satisfaction. 

The compensation to which an attorney will be entitled for his ser- 
vices as counsel in collecting a note executed before 1868, does not 
give him such an interest in the note as to render hlm an incompe- 
tent witness under @80 of The Code. 

Where it is alleged that a person bought land at a sale to make assets, 
for, and as agent of the administrator. the deeds passed between 
them are competent evidence to show the true nature of the transac- 
tion. 

Where it is alleged that an administrator purchased the land of his 
intestate at a sale to make assets, for himself, it is not competent for 
him to prove that other fiduciaries have acted in the same way. 

While a defendant has the, right to have a plea in bar passed on by a 
jury before an account is ordered, yet he may waive the right to 
have it passed on by a jury at all, and by consenting to a reference, 
he waives this right. 

Where an order of reference is made without objection or opposition, 
it is equivalent to consent, and is a waiver of the right to have the 
issue tried by a jury. 

If a debtor or obligor pay a less sum than is due, either before the day 
it is due, or for the convenience of a creditor at a place other than 
that named, or upon any other consideration advantageous to the 
creditor, or as a compromise upon an honest ditierence as to the 
amount due, it is good as an accord and satisfaction, and discharges 
the debt. 

The rule is well settled that a receipt for money does not come within 
the rule that par01 evidence cannot be heard to vary a written cou- 
tract. 

A receipt for a specific sum, is not even prima facie evidence of an 
accord and satisfaction, but if the receipt expresses that it is " in 
full," an inference may be drawn that it is in full satisfaction. 

So where an executor of a former administrator settled with the ad- 
ministrator de bonis non, a receipt expressed to be in full of amount 
due to the estate, is not an accord and satisfaction, and it may be 
shown that a larger sum was due. 

12 
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10. It seems that an appeal will lie from an order of reference, m-here 
there is an undisposecl of plea in bar, and the defendant objects to 
the reference on that ground. 

Tliis n-as a c ~ v ~ r ,  A\csrrIos, tried before G'udgel., Judge, at 
Fall Tenn,  I SSU, of S o ~ a . r r . ~ m ~ ~ o s  Sul)erior Court. 

The allegations of the complaint are ill substxiice as 
follo~rs: I n  February, 1573, E. J. Dren-itt died inteitate in  
the countj- of Xortlialnl)ton, and on the 3cl day of that 
rnontli, IY. T. Steplieuson, now deceased, n-as al~pointecl and 
duly clnalifietl as hi5 administrator. The said \I7. T. Ste- 
l)llci~son died early in the year 15'76, learing a last will and 
testament, ~vllich n-as inlniediately thereafter duly proved, 
and t l ~ e  defendaut, W. H. IInghes, the executor therein 
nanlecl, duly qualified :IS such. Tlir said Stephenson h a ~ i n g  
died before fnlly atlministel.ing upon the cstate of the said 
Drewitt, the plaintiff was clnly appointed and qualifiecl as 
administrator de Oonis n o u  upon the cstate of the said Drewitt, 
about the 1st of February, 15'77. On the 14th of Soveinber, 
1877, the plaintiff had a, settleinent with the defendant, 
Hughes, of the dealings of said Stepheason with the estate 
of said Drewitt, a large amount having come into the hands 
of said Stephenson, and upon such settlement there was 
found to be due the estate of said Drewitt from the estate of 
the said Stephenson, the s ~ ~ i n  of $110.23, which was paid to 
the  plaintiff by the defendant. Among other amounts 
allowed the estate of the defendant's testator in  said settle- 
ment, were two amounts, as of May lst,  1875, of $257.50, 
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ancl $150.44, and interezt S(P2.07, ~ n a k i n g  the aggregate suin 
of $47O.01, n hie11 1)urportetl to l ~ a v c  Ixwl lmicl I,y saitl Ste- 
p l~enion  on t ~ r o  1)oiicls esccutetl 1)y snit1 llren-itt to one Jos. 
Long T l ~ e  saitl Stel)l~e~lson tlitl not in fact pay t l ~ c  :rl)ove 
smn, but in>teatl, pai(l t l ~ c  ~ u n l  of S22'1.5 on t l x  23tL of Marcl~, 
1S7;i, ant1 no n~ouc, ant1 lriz c*tnte \ \as  cntitletl only to crctlit 
for t l ~ a t  win and intcw.t, an11 t l ~ c  1)laintif was cntitl(v1 to 
receive 832S..I,S, initcat1 of S11!).23. IIc \\-:IS a1.o c~rtitlc(l to 
$lO.!)li, excess of comnlissloli. :rllo~rctl in iaicl wttlwlent. 
T 1 ~ t  these facts colistitutecl a fraud ulto~l tlic ebtatc of' 1)rev itt, 
and the l h i n t i f  (lid not knov of t l ~ e m  until n co~~Gtler:tl,le 
time after tlie 14th of Sovember, 1,577. 

For a second cauie of action it is alleged: T1r:lt 11:rving 
previously filed a petition in the Probate ('ourt of Kortli- 
ampton co~inty to sell tlie real estate of iaicl I!. .J. Drewitt, 
the said Stephenion, by virtue of' liii office as adniinistrutor, 
and the decree of said Court for sale, dicl, on the Sd day of 
July,  1S75, proceed to offer for sale the real estate of \aid 
Dl-ewitt, when and where one I<. T. Stephenson became the 
purchaser, he being the last and highest bidder, in tlie suni 
of $500, wlio immediately transferred his bid to one Jnines 
D. TTinson, n 110 wac, an  attorncy at  ~ R K ,  and who J V \ . : I ~  attor- 
ney for  aid !AT. T. Stel)henson in  the settlenlent of said 
Drewitt's estate, and drew up tlie petition and other papers 
in  tlie proceecling for the sale of said lalid for a w t s .  That  
said land sold for a grossly inadequate price, and said W.  
T. Stephenson recomniencled a confirmation of the sale, and 
reported that the same sold for a fair price. That  on the 
20th clay of August, 1876, said UT. T. Stephenson made a 
conreyknce of said l a rd  to his said attorney Vinson, who on 
the same day re-conveyed the land to said TT'. T. Stephenson, 
professedly for the sum of six hundred dollars, but plaintiff 
is informed and believes and so alleges, that no nloiiey 
passed between said Stephenson and \'inson. 
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That on said 20th day of August, 1875, said Stephenson 
sold and conveyed the same piece of land to one Lawrence 
Lassiter, for the sun1 of one thousand dollars, on a credit of 
one, two, three, four and five years, ($200 being payable an- 
nually,) with interest from day of sale at  8 per cent. per an- 
num. That by reason of the facts set forth above, said W. 
T. Stephenson realized the sum $500 which was not charged 
against his estate in said settlement on said 14th day of No- 
vember, 1877, and that said sum should bear interest from 
the 3d day of July, 1875. That said W. T. Stephenson did 
not during his life-time, nor has his said executor since his 
death, ever accounted to the estate of said Drewitt for the 
sum aforesaid ($500) illegally gotten by him by his unlawful 
and wrongful dealings with the estate of his said intestate, 
said E. J. Drewitt. 

That before the commenceinent of this action, demand 
was made upon said defendant by plaintiff for the paynient 
of the amounts herein claimed, by letter addressed by plain- 
tiff to defendant and placed in the postoffice at Jackson, in 
said county, for delivery to defendant, which said postofice 
is the postoffice of the said defendant, and that defendant 
has failed to pay said sums or any part thereof. That the 
wrongful and illegal acts herein before complained of as 
having been committed by said W. T. Stephenson, were a 
fraud upon said Drewitt's estate, and were so intended by 
him at the time they were committed. 

Wherefore plaintiff demands judgment: 
1. For the sum of $220.31, with interest thereon from the 

14th day of November, 1577, till paid. 
2. For the sum of five hundred dollars, with interest 

thereon from 3d day of July, 1875, till paid. 
The defendant, in answer to the first cause of action, ad- 

mits the death of E. J. Drewitt and the qualification of Wm. 
Stephenson as his administrator; the subsequent death of 
Stephenson and the qualification of Hughes as his executor; 



FEBRUAR'lT TERM, 1887. 181 

the appointnient of Wright as administrator de bonis non, 
&c,  and the payment of 8119.23 on the 14th of November, 
1877: hut says that it was "in full of all that was due to 
the estate of the plaintif's intestate from the estate of de- 
fenc1:tnt's te*tator, and the ])laintiff accepted the same in  full 
paynwilt and satisfxtion thereof, and executed and deliv- 
ered his ~ w e i p t  to tlle defendant accorclingl~." He denies 
knowledge or information, kc.. as to the other allegationi in  
the first cause of action, and requires 1)roof. 

To the plaintif-f".. coml)laint for hi-. seconcl caupe of action, 
the defenclnnt answers : 

l3t. That his testator sold the land mentio~ied in  the com- 
plaint, pursuant to an  order of' the Superior Court of North- 
aniptoiicounty, to constitute assets with whicli to pay so n ~ u c h  
of the debts of the said E. J. Drewitt as his personal estate 
was insufficient to discharge, and credited the estate of the 
said Drewitt with the whole of the proceeds thereof. H e  
belieyes the sale was fair in all respects, and that his testator 
did not in  any respect therein cheat or defraud the estate of 
the said Drewitt. J. D. T'inson, as assignee of R. T. Stephen- 
son, became the purchaser at  said sale, in good faith, as this 
defendant believes. The said W. T. Stephenson, after the 
sale was confirmed and the title passed to the said TTinson, 
purchased said land of said Tinson, and the defendant does 
not k n o ~ ~ ,  and has no reason to believe, that the considera- 
tion from the said W. T. Stephenson to the said J. 2). Vin- 
soil, is or was other than that expressed in the deed from the 
said Tinson to the said W. T. Stephenson, to-wit, $600.00. 
The said W. T. Stephenson afterwards contracted to sell the 
same land to one Lawrence Lassiter, a colored man, without 
means or property, for one thousand dollars, on a long credit, 
and the said Lassiter I1as not get been able to pay the pur- 
chase money : and at the commencement of this action has 
paid less than two hundred dollars of the principal of the 
purchase money. 
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2d. That he has no knowledge or information wheiher 
any of the other allegations of that part of the complaint 
constituting the second cause of action are true, and he 
demands strict proof thereof. 

At Spring Term, 1884, Samuel J. Wright, former admin- 
istrator de bonis non of E. J. Drewitt, having been removed 
by an order in the cause, and the present plaintiff, James W. 
Grant, appointed in his stead, the complaint was amended by 
adding thereto the statement: "that the facts alleged and 
set out in said complaint as constituting a second cause of 
action, were unknown to Samuel J. Wright, former adm'r, 
&c., at the timi he had the settlen~ent, referred to in the com- 
plaint, with defendant." By an order made in the cause at 
Fall Term, 1884, it was referred to B. S. Gay, Esq., " to pass 
upon all the questions and issues of fact and law raised by 
the pleadings, and determine what sum, if any, is due by 
the defendant to plaintiff, and report to the next term of this 
Court. This reference is without prejudice to either party." 

The referee filed his report, finding, in addition to the facts 
alleged and admitted, the following : 

When Hughes paid the $119.23 mentioned in the com- 
plaint and answer, he took the following receipt : 

"Received of W. H. Hughes, executor of W. T. Stephen- 
son, one hundred and nineteen dollars and twenty-three 
cents, in full of the balance due by said Stephenson's estate, 
who mas administrator of E. J. Drewitt, as will be seen by 
reference to the foregoing statement of settlement and ac- 
count. SAMUEL J.  WRIGHT, 

Adm'r de b o d s  n o n  of E. J .  DREWITT. 
Nov. 14th, 1877." 

This receipt was written at the foot of a statement of an 
account of the dealings of Stephenson with the estate of 
Drewitt, which account gives the itsems of the receipts and 
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expenditures of Stephenson in the adininistration of said 
estate, and the same, together .with the above mentioned re- 
ceipt attaclied, was filed ~vith and recorded by the clerk of 
the Superior Court and Probate Judge of Northampton 
county, on Sovembrr l4th, ISST, and all the vouchers for 
the items of said account were also filed by the defendant 
at the same time with said clerk. h., who at the same time 
audited said account. 

That on March 23d, 1875, the estate of E. J. Drewitt mas 
indebted to one J. J. Long by two bonds, which the said E. 
J. Drewitt had executed to said Long several years pre- 
viously, and that said two bonds, including interest, then 
amounted to four hundred and seven dollars ; that on said 
clay the defendant's testator, the said W. T. Stephenson, 
while he was adniinistrator of said Drewitt, bought in said 
bonds from said Long for two hundred and twenty-five dol- 
lars, and had them assigned to J. D. Vinson, who was his 
attorney and agent, for himself, (Stephenson); that in  said 
account and settlement the plaintiff's intestate is charged 
with four hundred and seven dollars and ninety-four cents 
as principal money, and sixty-two dollars and thirteen cents 
as interest thereon, and the defendant's testator, Stephenson, 
is credited with said amount as having been paid by him in 
payment of said bonds; but in truth and fact Stephenson 
had compromised said bonds for two hundred and twenty- 
five dollars, and had only paid that amount therefor, and at 
that time was only entitled to be credited with two hundred 
and twenty-five dollars as principal money, and thirty-four 
dollars and thirty cents as interest. 

That at the time of this settlement between said Wright 
as administrator, &c., and Hughes as executor, neither 
Wright nor Hughes knew that Stephenson had purchased 
said bonds for a less price than he had charged the estate of 
his intestate; and that the said Wright only discovered this 
fact in July or August, 1879. 
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That on March 16th, 1876, said Stephenson, as admin- 
istrator of E. J. Drewitt, filed a petition for the sale of the 
land described in the complaint, in the Superior Court, 
making the heirs at law of said Drewitt defendants, for the 
purpose of making assets; and said land was duly sold by 
order of said Court by said TV. T. Stephenson, under these 
proceedings, on July 3d, 1875, at Jackson, when one R. T. 
Stephenson becan~e the last and highest bidder, in the sum 
of five hundred dollars, and immediately assigned his bid 
to one J. D. TTinson, who was declared the purchaser. 

That said R. T. Stephenson bid for said land at the request 
and direction, and for the benefit of said W. T. Stephenson; 
and afterwards assigned his bid to said Vinson, at the direc- 
tion of said Stephenson. 

That on August 20th, 1875, said W. T. Stephenson, as ad- 
ministrator and commissioner, conveyed said land to J. D. 
Vinson, in pursuance of said sale, for the expressed conside- 
ration of five hundred dollars, and that TTinson immediately 
on the same day conveyed the same to said W. T. Stephen- 
son for the expressed consideration of six hundred dollars ; 
but that in truth and fact, no money passed either from TTin- 
son to Stephenson or from Stephenson to Vinson therefor, or 
wasintended to be passed, but that Vinson was acting through- 
out at the direction and for the benefit and as the agent of 
said W. T. Stephenson. 

That on the same day, (August 20th, 1875,) said m'. T. 
Stephenson conveyed said land in fee simple to one Law- 
rence Lassiter, for the sum of one thousand dollars, payable 
in five equal annual installments of two hundred dollars 
each, bearing eight pel. cent. interest from August 20th, 1875, 
the said Stephenson retaining title therein until all the pur- 
chase money should be paid, ~ i t h  the power reserved to sell 
the land in case of default in payment 

That only three of said notes for the purchase money have 
been paid by said Lassiter to said Stephenson or his execu- 
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tor, including interest, except about thirty dollars, but that 
no part of two of the iaid notes has been lmid, and there still 
remains due of .aid l~urcliase money the sun1 of about seven 
hundred and fifty dollars. 

That  said lam1 at  the time of tllc sale in  July, 1873, m s  
worth sis I~undred and fifty dollars, antl tllat it i3 now worth 
seven h~uldred  and fifty dollars, m t l  is ntlecluatc security for 
the balance of said purchase money 

That at the time of the settlement between said \ITright 
and Hughes, said Wright did not lalow that It. T. Ste- 
phenson had bid off the land described in the complaint at  
the request and direction of W. T. Stephenson, nor that R. 
T. Stephenson had transferred his bid to J. D. Vinson a t  the 
direction of TV. T. Stephenson, nor that TTinson was acting 
as the agent of \ITT. T. Stephenson, and purchased said land 
at  his request and direction, and for his benefit, and con- 
veyed the same to him without any consideration. 

That at the time of the before mentioned settlement be- 
tween Wright as administrator and Hughes as executor, the 
said Wright did not know that Stephenson had procured J. 
D. Vinson to purshase said land for himself, and that i t  was 
not a bona fide sale. 

That  in  said settlement between said Wright as adrninis- 
trator and Hughesas executor, the said Hughes only account- 
ed for five hundred dollars as having been received by his 
testator, W. T. Stephenson, from the sale of said land. 

As conclusions of law the referee found: 
I. That the estate of W. T. Stephenson was only entitled 

to credit for two hundred and twenty-five dollars, the amount 
actually paid by him in settlement of the two bonds due by 
E. J. Drewitt, his intestat,e, in  the settlement between S. J. 
Wright, as administrator de bonie non of said Drewitt, and 
W. H. Hughes, as executor of W. T. Stephenson, in  Xovem- 
ber, 1577, with interest on $225 from March 23d, 1875, 
($225+$35.66=$260.66 ;) and the credits to said Stephenson's 
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estate, and charged against said Drewitt's estate in said set- 
settlement of $257.50, $150.44 and $62.07, amounting to 
$470.01, was erroneous and a fraud upon the estate of Ste- 
phenson'sintestate, Drewitt, and was illegal, and that Stephen- 
son's estate, instead of being credited with or allowed five 
per cent. commissions on $470.01, was only entitled to five 
per cent. commissions on $260.66, and that the amount of 
commissions allowed said Hughes as executor, &c., was 
$10.40 more than should have been allowed in said settlement. 

11. That the purchase of the land described in the plead- 
ings by said Stephenson, through J. D. Vinson, was a fraud 
upon the estate of his intestate, the said Drewitt, and that 
the defendant, as executor of the said Stephenson, instead 
of being charged with $500 and interest from July 3, 1875, 
in the said settlement, as the proceeds of sale of said land, 
should have been charged with one thousand dollars, the 
amount of its sale to Lawrence Lassiter, with eight per cent. 
interest thereon from August 20, 1875, or, in other words, the 
estate of E. J. Drewitt ought to have been credited with 
four hundred and ninety-four dollars and eighty cents 
more than was given credit in said settlement, on account 
of said fraudulent sale of said land, with eight per cent. 
interest thereon, from August 20, 1875, equal to five hun- 
dred and eighty-three dollars and nineteen cents, but this 
amount should be diminished by five per cent. thereof for 
commissions, $29.15, which would leave the additional 
amount to which Drewitt's estate was entitled to be five 
hundred and fifty-four dollars and four cents. 

111. That at the time of said settlement, said Drewitt's 
estate, instead of being entitled t,o one hundred and nineteen 
dollars and twenty-three cents, was really entitled to seven 
hundred and eighty-four dollars and thirty-three cents in 
addition thereto. 

The referee therefore decided that the plaintiff was entitled 
to judgment against the defendant, as executor of W. T. Ste- 
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phenson, in the sum of seven hundred and eighty-four dollars 
and thirty-three cents, with interest thereon at the rate of six 
per cent. per annum from November 14, 1877, till paid." 

The defendant filed numerous exceptions to the report of 
the referee, which were overruled by the Court, and judg- 
ment was rendered in accordance with the findings of fact 
and conclusion of law therein for the plaintiff. 

From this judgment the defendant appealed, and assigned 
for error the following: 

1st. Because the Court overruled the defendant's excep- 
tions. 

2d. Because the plaintiff was estopped and barred of re- 
covery by the settlement made on the 14th of November, 
1887, between Wright, adin'r, &c., of Drewitt, and Hughes, 
ext'r of Stephenson. 

3d. Because the Court, of its own motion, at Fall Term, 
1884, ordered the reference before the defendant's plea in 
bar had been passed upon by the jury. 

4th. Because the judgment is contrary to the law and the 
evidence of the case. 

5th. Because of any and all other errors appearing upon 
the face of the record. 

Messrs. R. 0. Burton and W. C. Bowen, for the plaintiff. 
Mr. T. N. Hill, (iMr. R. B. Peebles also filed a brief), for 

the defendant. 

DAVIS, J., (after stating the case). The first exception 
to the ruling of the referee was the overruling defendant's 
objections to questions one and five asked witness R. B. Pee- 
bles by plaintiff, and admitting his answers, relating to the 
collection of the notes executed by Drewitt to Long. This 
objection was based upon the ground, that the witness was 
incompetent to testify to anything connected with the notes, 
they having been executed prior to August, 1868, and the 
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witness having had an  interest in them, or i n  the collection 
of them. 

This objection cannot be sustained. The cornpensation 
to which the witness was entitled for his services as counsel, 
gave him 110 such interest in the notes as would disqualify 
him. SZoc~rm r. flewhy, 1 Murphy, 423; Holyneua v. Huey, 
81 S. C., 106 : Syme v. B~oughton, 85 X. C., 367; Boden v. 
Gully, 92 3. C., 7.27; and W h i t e ,  Adm'r, v. Beaman, Ext'r, de- 
cided at  this Term. 

The second objection mas to the admission of the deed 
from J. D. T'inson to W. T. Stephenson, and the deed from 
the said Stephenson to Lawrence Lassiter. 

I t  is admitted that the deed from Vinson to Stephenson 
(dated August 20th, 1875, for $600,) is for the same land as 
that conveyed by \V. T. Stephenson, as administrator of 
Drewitt, to J. I). T'inson, and it was clearly relevant as tend- 
ing to show the true character of the transaction. 

The third objection was to the question asked R. T. Ste- 
phenson in regard to the transfer of his bid, and to the an- 
swer that i t  was assigned to J. D. Tinson at the request of 
W. T. Stephenson. 

This, like the last, was admissible as tending to show the 
true character of the transaction. 

The same witness was asked if he had not been in  the 
habit of attending sales of land conducted by executors, 
adn~inistrators guardians, $c., and if he did not know that 
it was customary with them to get some friend to run up  
property, so as to prevent it from being sacrificed by an in- 
adequate price, and if he did not know from his own expe- 
rience and observation, that this has been often done by con- 
scientious and honest men conducting such sales. 

These questions were excluded as irrelevant and in~mate-  
rial, and this is also assigned as error by the defendant. We 
suppose it was the purpose of the defendant, to show the 
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good faith of his testator, by showing that other fiduciaries 
had, under similar circumstances, acted as he had. I n  no  
view of this case can we conceive such evidence as relevant 
or competent, and there was no error in overruling the ob- 
jection. 

There were numerous other exceptions to the ruling of 
the referee upon questions asked by the defendant and 
objected to by the plaintiff, and to questions asked by the  
plaintiff and objected to by the defendant, which were im- 
material and irrelevant, and which we deem it unnecessary 
to pass upon more particularly. 

After a careful examination, we find no error in the judg- 
ment of the Court below in sustaining the ruling of the 
referee upon points of evidence and his findings of facts. 
But exception is taken "to all of the referee's conelusions of 
law, and to all he decides." 

"For that the plea in bar set up by the defendant 
should first have been decided by a jury before reference was 
ordered, and he demands that his said plea in bar shall be 
tried by a jury. He should have found that the plaintiff 
was barred of recovery by Wright's settlement with Hughes." 

This was the point chiefly relied upon by the defendant 
in this Court. 

First, as to the demand that the defendant's plea in bar 
shall be tried by a jury. Undoubtedly the defendant had 
a right to have his plea in bar, or any other issue of fact, 
passed upon by a jury, but this right may be waived, as 
authorized by Art. iv., $13 of the Constitution. Was it waived? 

The order of reference was made at Fall Term, 1884, 
without objection, but the defendant says, "before his plea 
in bar was passed upon by the jury." If he wished to 
have it passed upon by a jury, he should have claimed 
the right before the reference was ordered, for when matter 
in bar is relied on, it ought to be determined before the refer- 
ence is had. I t  puts in issue the very cause of action, and 
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the defendant has a right to have it first passed upon, be- 
cause, if decided in his favor, the delay and expense of a 
reference may be avoided. Clemel~ts v. Rogers, 95 N. C., 248; 
Neal v. Bechell, 85 N. C., 299; Commissiovers of Wake r. City 
of Ruleigh, S8 N. C., 126. 

While the record does not show that the reference was by 
consent, the order was made by the Court, without objection 
or opposition, and this was equivalent to assent and a 
waiver. Atkinson v. Whiteheud, 77 N. C., 418. 

If, at  the time the order of reference was made, the clefend- 
a n t  reserved the right, as was done in the case of McPeters v. 
Ray, 85 N. C., 462, to have the issue passed upon by the 
jury, it would have availed him ; but this was not done, and 
if the suggestions had been made, it would have been at 
once apparent in this case, that the issue should, if insisted 
upon, be determined by a jury before the reference, and if 
refused, an appeal would lie. 

I t  was earnestly insisted that the receipt given by 
Wright, administrator, kc., to Hughes, executor, kc., was 
conclusive, if not as a receipt, tllen as an accord and satis- 
faction, and we were referred to numerous authorities to 
sustain this view. We regard it as well settled, t,hat parol 
evidence is inadinissible to vary or contradict a written 
agreement or contract, and we regard it as equally well 
settled, that if a debtor or obligor pay a less sum than is 
due, either before the day it is due, or, for the convenience 
of the payee or obligee. at a place other than that named, 
or upon any consideration advantageous to the payee or 
obligee, or as a compromise upon an honest difference as to 
the amount due, it is good as an  accord and satisfaction, and 
binding; and we think the authorities relied on hy the 
defendant do not go beyond this. 

I n  Smith v. Brown, 3 Hawks, 580 ; relied on by the defend- 
ant, the written paper containedsomething more than a mere 
receipt for money. TAYLOR, C. J., said : "It is true, that by 
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a variety of decisions, receipts do not appear to be subject to 
the operation of the rule, (the rule excluding par01 evidence), 
because they do not contain evidence of a contract, but when, 
in  addition to the receipts for money, a condition is added 
upon whicl~'alone a party shall become liable to a further 
payment, it assumes the nature of a contract, and must be 
governed by the same rule of evidence.'' So in McCzdlen v. 
Hood, 3 Dev. 219 ; it was held that a receipt for a specific 
sum was not even prima facie evidence of accord and satis- 
faction. If the receipt had expressed that it was in full, "an 
inference," says HENDERSON, C. J., " might be drawn that it 
was in full satisfaction." I t  would have been evidence of 
satisfaction, but not conclusive. I t  was held not to be even 
evidence of a final settlement in the case of At., Tenn. & Ohio 
R. R. v. Morrison, 82 N. C., 141 ; and when fraud or mistake 
is alleged, it is never conclusive. Cootin v. Bazter, 6 Ire. Eq., 
197 ; James v. Mathews, 5 Jones Eq., 28 ; Compton v. O~lberson, 
2 Dev. Eq., 93. 

The objection, "that the Court, of its own motion, at 
Fall Term, 1884, ordered the reference before the defendant's 
plea in bar had been passed upon by a jury," cannot be sus- 
tained, for causes already stated. The defendant had a right 
to object to the reference for the cause stated, at the tirne it 
was made, and it would have been valid ; and if denied, it 
would have been the subject of appeal, but this was not done, 
and the result of the reference cannot be annulled by giving 
heed to the objection after the referee had made his report. 

I V  and V. " Because the judgment is contrary to the law 
and evidence of the case," and "for any and all other errors 
appearing from the record." 

We think the finding of fact by the referee and his report 
i n  relation thereto, was properly confirmed by the Court be- 
low, and must be affirmed by this Court. 

Was there error in the judgment upon the facts found? 
The estate of the defendant's testator is charged with the 
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sum of $1,000, for which he had sold the land to Lassiter. 
This sale was made payable in five annual installments, and 
the report shows that about $750 of the purchase money is 
still unpaid, and, it may be, cannot be collected. 'I'hc evi- 
dence shows that i t  was more than the land was fairly worth, 
and as the money has not all been collectcd, we think the 
better and more equitable rule would be to charge the estate 
of the defendant's testator with the value of thc land, which 
the referee finds to be $750. Thus nlodified, the clcfendant 
executor would be charged $760, as the proceeds of the sale 
of land, instead of 8500, as in the account, or %l,OUO, as in 
the judgment, and crediting the account with $223, the 
amount actually paid for the Long notes, and 833.66 interest 
thereon, instead of $470.01, as wrongfully credited in the 
account, the whole amount charged against the defendant 
executor would be $1,056.41, instead of $806.41, as in the 
account filed with the report of the referee, and the amount 
of his credit would be $597.06 instead of $806.41, as appears 
in said account. This would leave a balance of $465 3.5 
due to the plaintiff administrator from the defendant exec- 
utor, with interest from the 14th day of November, 1877, 
(the date to which the account was stated,) till paid, and the 
plaintiff has a right to have the same secured by a lien upon 
the land in question. 

The judgment of the Superior Court thus modified, is 
affirmed. I t  is ordered that the costs of this appeal be paid 
by the defendant executor. Let this be certified. 

Modified. Affirmed. 

NOTE -The plaintiff's appeal in  this case was dismissed. on the ground that 
the entire, controversy was settled by the opinion in the defendant's appeal. 
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KINSELEY, STOUT & KELLOGG v. JAS. H. RUMBOUGH. 

Records of other States. 

1. Records of other States to be used in evidence in this State, must 
have the attestation of the clerk of the Court whose record is offered, 
and the seal of the Court, if it have one. If there be no seal, this 
fact must appear in the certificate of the clerk: and the Judge, 
Chief Justice, or presiding magistrate of such Court, must certify 
that the record is properly attested. 

2. In such case, it is not necessary that the Governor of the State should 
certify under the great seal of the State to the official character of 
the Judge who makes the certificate, nor that the clerk should make 
such certificate, under his official seal. The provisions of $906 of 
the Revised Statutes of the United States do not apply to records of 
Courts and judicial proceedings. 

(Lee v. Gause, 2 Ired., 440; Shown v. Barr, 11 Ired., 296; Warren v. 
Wade, 7 Jones, 494; cited and approved), 

CIVIL ACTION, tried before Shipp, Judge, at Spring Term, 
1886, of MADISON Superior Court. 

The cause of action alleged in the complaint, is a judg- 
merit of the Circuit Court of the county of Knox, in the 
State of Tennessee. The defendant having in effect pleaded 
nu1 tie1 record, on the trial, the plaintiff put in evidence the 
transcript of the record of a judgment of that Court, authen- 
ticated in manner and form following: 

"STATE O F  TENNESSEE-K~OX County : 

I, E. W. Adkins, Clerk of the Circuit Court in and for 
the county and State aforesaid, do hereby certify that the 
foregoing is a full, true and perfect transcript of the record 
and proceedings had in said Court in the above entitled 
cause of Kinseley, Stout and Kellogg v. James H. Rumbough, 
as the same appears of record and remains on file in my 
office. 

13 
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I n  testimony rrhereof, I have hereunto set my hand and 
affixed the seal of said Court, at my office in IZnoxville, this 
27th day of October, ISSO. 

[Seal Knos Co , Tenn.] E. W. ADKINS. Clerk." 

"I, Samuel A. Rodgers, the Judge of the Circuit Court of 
Knox county, in the State of Tennessee, do hereby certify 
that the above certificate and attestation signed by E. T i .  
Adkins, the clerk of said Court, and to which the seal of said 
Court is annexed, is in due form. 

S. *4. RODGERS, 
Judge of the 3d Jztdicinl Circuit of Tenn." 

" STATE O F  TENNESSEE-COU~~Y of KHOX : 

I, Samuel A. Rodgers, the Judge of the Circuit Court for 
the county of Knox, in the State of Tennessee, do hereby 
certify that E. W. Adkins, whose genuine official signature 
appears to the foregoing certificate, is and was at the time of 
signing of the same, clerk of the said Circuit Court, duly 
elected and sworn in; that full faith and credit are due to 
his official acts; that the seal of said Court and that the said 
attestation is in  clue form and by the proper officer. 

G~T-en under my hand this day, February, A. D. 1582. 
S. A. RODGERS, 

JUdp 3d Judicial Cirorit of Tennessee." 

The defendant contended that this authentication was not 
sufficient and in accordance with the act of Congress pre- 
scribing how such records shall he certified. The Court held 
it was sufficient, and this ruling is assigned as error. There 
was judgment for the plaintiff, and the defendant appealed 
to this Court. 

Jfi. Theo. F. Dnvidson, for the plaintiffs. 
Mr. John Devereux, Jr., for the defendant. 
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MERRIMOX, J., (after stating the hcts). The Constitution 
of the United States, Art. IV., $1, pro~ides that, " full faith 
and credit shall be given in each State to the public acts, 
records and judicial proceedings of every other State, and 
the Congress may, bj- general lams, prescribe the manner in 
which such acts, records and proceedings shall be proved, 
and the effect thereof." 

I n  the exercise of the power thus conferred, Congress, at  
an early period of the government, enacted the statute, (Rev. 
Stats. U. S., 0905 ; The Code of N. C., -~ol. II., pp. 732-3), which 
among other things provides, that " the records and judicial 
proceedings of the Courts of any State or Territory, or of any 
such country, (any country subject to the jurisdiction of the 
United States), shall be proved and admitted in any Court 
within the United States, by the attestation of the clerk, and 
the seal of the Court annexed, if there be a seal, together 
with a certificate of the Judge, Chief Justice or presiding 
magistrate, that the said attestation is in due form." The 
statutory provision is operative and binding everywhere in 
all Courts within the United States, and countries subject to 
their jurisdiction. 

I t  plainly appears from its terms, that such records must 
have the attestation of the clerk of the Court whose record 
is offered in evidence, and the seal of that Court attached, 
if there be one. If there be no seal, this fact should appear 
in the certificate of the clerk. The purpose of this attesta- 
tion of the clerk and seal, usually in the form of a cer- 
tificate, is to identify the record in question, as truly set 
forth in  the transcript. In  addition to such attestation, the 
Judge, Chief Justice or presiding magistrate of the Court 
where the record is thus attested, must certify that the attes- 
tation is in due form of law in the State where it is given, 
the object being to give judicial assurance that the law of 
the State regulating the attestation of records as to form has 
been observed by the clerk. Thus the record will appear 
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when it is offered in evidence just as i t  ~ o u l d  in  the Courts 
of the State froni whicli i t  came, and have the like faith and 
credit. These are the essential requisites of a proper authen- 
tication of the record and judicial proceedings of a Court of 
record in another State. 

I t  is not necessarx that the official character of the certi- 
fying Judge or magistrate shall he certified by the Governor 
under the great seal of the State, nor that the clerk of the 
Court shall certify under his hand and seai of office, that the 
certifying Judge or magistrate is duly cominissioned and 
qualifie'd. The provisions of the statute, (Rev. Stats. U. 8 ,  
$906; The Code of X. C., vol. 2, p. '733,) prescribing how 
another class of records and exemplifications of books shall 
be authenticated, do not, as  contended by the counsel of the 
appellant, apply to records of Courts and judicial proceed- 
ings; it is expressly otherwise provided. Records of Courts 
do not come within the terms, scope or purpose of these pro- 
visions. 

The authentication of the record in  question, while con- 
taining redundant matters, and two certificates of the Judge, 
when one was sufficient, contains all the essential requisites 
prescribed by the statute first above cited. The clerk attests 
the record by his certificate and signature and the seal of 
the Court annexed. This is full for the purpose. The 
Judge certifies fully and sufficiently that the attestation of 
the clerk is in  due form of law. This is sufficient. Lee v. 
Gause, 2 Ired., 440; Showtz v. Burr, 11 Ired., 296; T'i'arren 
v. Wade, 7 Jones, 494; Eaton's Forms, p. 616; 1 Gr. Ev., §$504, 
505, 506. 

There is no error, and the judgment must be affirmed. 
No error. Affirmed. 

NOTE - ,he  case of  Williams v. Rumbough, argued at  the same time as  the 
above case, involved the same points. 
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"ANDREW SYME, Adm'r, &c., in behalf of himself, kc. ,  v. THOS. 
BADGER. Adm'r. et als. 

Devastnvit-Cause of Action-Statute qf Limitation. 

1. When a n  action is brought against an executor or administrator for 
a devastavit, and a judgment is obtained against him, the cause of 
action accrues at  the time of the qualification, and the law in force 
at  the time governs. but when the action is brought after the death 
of the executor, the cause of action accrues as against his real and 

. personal representative, when such representative qualifies and 
gives notice to creditors. 

2. A creditor may sue the real representative of a deceased debtor to 
subject the descended lands to the payment of his debt. where there 
is danger of loss from delay, without waiting for the settlement of 
the personal estate by the administrator. 

3. Where it is sought to subject the descended lands in the hands of the 
heir to the payment of the ancestor's debts, he has all the defences 
since the Act of 1816, which changed the procedure, that he would 
ha? e had to a sci. fa, before that Act, with the qualification that when 
the action was brought against the heir withinseven years after the 
qualification of the personal representative, on a judgment already 
obtained against the personal representative, the heir cannot plead 
that the demand on which the judgment was rendered was barred, 
unless he can show that the judgment was obtained by fraud or 
collusion. 

4. Under the provisions of the Act of 1713, if the debt be due at  the 
death of the debtor. an action must be brought within sewn years 
from the death, otherwise both the heir and the executor will be 
discharged, and if the action arose after his death, the action must 
be brought within seven years after the cause of action arose, or the 
Act will be a bar, provided the personal representative has paid over 
the assets. 

5. By the provisions of The Code, $183. sub-sec. 2 ,  an action is absolutely 
barred against both the personal representative and the heir, unless 
it is brought within seven years after the qualification of the per- 
sonal representatlre and the advertisement for creditors, and noth- 
ing wiII defeat its operation, except the disabihtier mentioned in 
The Code, or such fraud or other matter of equitable nature, as 
would make it against conscience to rely on the statute. 

*MERRIXON, J . ,  havlng bee11 of counse1,dld not s l t  on 1l1e hearing of thl~case.  
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6. Where a n  action was brought in 1877, against the administrator of a 
deceased executrix, charging a devastavit, which pended until 1886, 
when a judgment was rendered in favor of the plaintiff, who then 
a t  once brought a n  action to subject the lands in hands of the heir 
to the payment of the judgment; It was held, that the action was 
barred. 

(Blount v. Parker, 78 N. C., 128; Spruill v. Sanderson, 79 N. C., 466; 
Rayner v. Watford, 2 Dev., 338; Godley v. Taylor, 3 Dev., 179; 
Spear v. James, 94 K. C., 417; JicKeithan v. HcGill, 83 N. C., 517; 
Cox v. Cox, 84 N. C., 138; Lawrence v. Xorfleet, 90 N. C., 533; 
Worthy v. iliclntosh, 90 N. C., 536; cited and approved. Leach v. 
Jones, 86 N. C., 404; Hughes v. Whitaker. 84 N. C., 640; Badger v. 
Daniel, 79 N. C., 386; Lilly v. Wooley, 94 N. C., 412; distinguished 
and approved). 

This was a CIVIL ACTIOX, tried before Connor, Jtdge, at 
April Civil Term, 1886, of WAKE Superior Court. 

The complaint alleges in substance, that George E. Badger 
died in the county of TTTake in 1866, leaving a last mill and 
testament, which was duly proved at the May Term, 1866, of 
the Court of Pleas and Quarter Sessions of said county, and 
that at the same Term, Delia H. Badger, the executrix named 
in the said will, duly qualified as such. That the said exec- 
utrix, Delia H. Badger, died in November, 1876, without 
having fully administered the estate of her testator, and that 
thereafter, to-wit on the 5th day of April, 1877, David &I. 
Carter was duly appointed ancl qualified aclniinistrator de 
bonis 72012, with the will annexed, of the saicl George E. Bad- 
ger, by the Probate Court of Wake county. That thereafter 
the said D. $1. Carter died in 1879, intestate, without having 
fully administered the estate of said George E. Baclger, and 
on the 10th day of March, 1879, the plaintiff Andrew Syine 
was duly appointed ancl qualified by the Probate Court of 
Wake county, administrator de bonk ~iott, with the will 
annexed, of the said George E. Badger. That on the 2d 
day of January, 1877, the defendant Thomas Badger was 
duly appointed administrator of the estate of the saicl Delia 
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H. Badger, by the Probate Court of Wake county, and duly 
qualified as such. That the said Delia H. Badger, at the 
time of her death, was accountable to the estate of her tes- 
tator, George E. Badger, for a large sum of money, which had 
come, or should have come into her hands as executrix, and 
for the collection of which, D. M. Carter, then administrator 
of George E. Badger, and others, commenced an action in 
the Superior Court of Wake county, on the 11th day of 
March, 1878, against the defendant Thomas Badger, admin- 
istrator of Delia H. Badger, and others, in which action 
the plaintiff Andrew Syme, administrator, &c., was duly 
made a party upon the death of the said David M. Carter, 
administrator, &c., and thereafter such proceedings were 
duly had in the said action, that at August Term, 1885, of 
said Court, a judgment was rendered in favor of this plaintiff 
against the defendant Thomas Badger, administrator of 
Delia H. Badger, for the sum of $5,738.69, and costs, together 
with interest on the sum of $4,838.19 from the 31st day of 
August, 1885, until paid. That at the time of her death, the 
said Delia H. Badger was possessed of personal property not 
exceeding $1,500 in value, and was the owner in fee of cer- 
tain real estate in the city of Raleigh, known as lot No. 10 
in the plan of the city. That she left her surviving Joseph J. 
Williams, Richard C. Badger, Thomas Badger, George Bad- 
ger, Sherwood Badger and Edward S. Badger, and Annie H. 
Faison, wife of Paul F. Faison, and Mary Hale, wife of Peter 
M. Hale, her only children and heirs at law. That within 
two years from the grant of letters of administration on 
the estate of the said Delia H. Badger, the defendant Wil- 
liam R. Poole purchased the share and interest of R. C. Bad- 
ger in her real estate, and likewise, within two years, the de- 
fendant Henrietta Martin purchased the share and interest 
of Mary Hale in the said real estate. That shortly after the 
death of the said Delia H. Badger, and prior to November 
28th, 1878, Jos. J. Williams died intestate in the county of 
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Wake, leaving a widow, Eliza T. Williams, and the following 
children, to-wit, IIargaret, Jos. J., Elizabeth, Sarah C., Alex. 
H., and Annie H .  Williams, who are his heirs at  law. 
All the said children were infants at the time of his death, 
and mere then, and now are, residents of the State of 
Florida, and neither the said widow nor children have 
any property in this State. That  on the 28th of Novem- 
ber, 1878, a special proceeding for partition was commenced 
i n  the Superior Court of the county of Wake, wherein Paul 
F. Faison and wife Annie H. Faison, Win. R. Poole, Sher- 
wood and Edward Badger, and Thos. I). Martin and wife 
Henrietta P. Illartin, were plaintiffs, and Thomas and George 
Badger, and Margaret, Jos. J., Elizabeth, Sarah C., Alex H. 
and Annie 1-1. Williams, were defendants. Thc said special 
proceeding was instituted for the purpose of having the real 
estate of the said Delia H. Badger, in the city of Raleigh, 
partitioned among the plaintiffs and defendants as tenants 
in  common thereof. Under the orders and jndgments of 
the Court, duly rendered in the said special proceeding, Paul 
F. Faison, con~missioner of the Court, sold the said real 
estate on the 22d day of March, 1879, in sellera1 parcels, for 
the aggregate sum of $11,300.00, and the said sales were 
duly reported to the saicl Court on the 25th day of March, 
1879, and thereafter, to-wit, on the 7th day of April, 1879, 
confirmed by the saicl Court, and under the direction and 
judgment of said Court, deeds were subsequently made to 
the respective purchasers of the said real estate by the said 
commissioner, and the proceeds of said sale divided among 
the parties to said proceeding. That  of the proceeds of the 
said sale, the sum of $1,497.62 was paid to Wm. R. Poole, the 
purchaser of the interest of the said R. C. Badger i n  the 
said real estate. The said sum was paid in  sums as follows: 
$251.39 i11 April or May, 1879; $442.59 April 9th, 1880; 
$421.01 in  April, 1881, and $382.03 i11 April, 1882. That  
the sum of $1,497.62 was paid to Henrietta P. Martin, the 
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purchaser of the interest of Mary Hale, as follows : $251.39 
i n  April or May, 1879; $442.59 April 9th, 1880; $421.01 in 
April, 1881, and $382.63 in April, 1882. That shortly after 
the death of the said Jos. J. Williams, the defendant Jos. A. 
Haywood was duly appointed and qualified as administrator 
on his estate, and thereafter, upon a petition filed in the 
cause, and an order therein, the interest of the estate of the 
said Jos. J. Williarns in said real estate, being the same in 
amount as that paid to Wm. R. Poole and Henrietta P. Mar- 
tin respectively, was paid (less the sum of $51.91 paid to 
Eliza Williams as the cash value of her dower as the widow 
of J .  J. Williams,) to the said Jos. A. Haywood, administra- 
tor of Jos. J. Williams, to make assets to pay the debts of 
his intestate; said sum mas paid in like sums and at the 
same time as those paid to Wm. R. Poole and H. P. Martin. 
That  after the institution of the said Special Proceeding, 
Edward S. Badger died intestate, and Sherwood Badger was 
duly appointed and qualified as his administrator, and upon 
a petition filed in said cause, and an order of the Court made 
thereon, the share of the said Edward S. Badger (except the 
sum of $251.39, paid to him in his life-time,) was paid in 
like sums and at like times as the others, to the said Sher- 
wood Badger, administrator, &c., to make assets to pay the 
debts of his intestate. That the share of Geo. Badger, ex- 
cept the sum of $251.39, paid to him in April or May, 1879, 
was paid to the defendant Annie H. Faison, and since the 
receipt thereof, the said George Badger has died intestate in 
the State of New York, leaving no property in  this State. 
That  the share of the defendant Sherwood Badger was paid 
to him in like sums and at about the same dates as the 
others That Thomas Badger became the purchaser of a 
portion of the said real estate, which is fully described in  
the complaint, and that at  the time of his purchase he had 
notice of the liability of the said Delia H. Badger to the 
estate of her testator, George E.  Badger. That the said 
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Thomas Badger is still the owner of the said property, sub- 
ject to a mortgage executed by him to the defendant Bettie 
Strange, now the wife of J. W. Atkinson, the said mortgage 
having been executed pending the suit wherein I). R.1. Car- 
ter, administrator, &., was plaintiff and Thos. Badger et d s .  
were defendants. That Annie H. Faison became the pur- 
chaser of a portion of the said real estate, (set out in the 
complaint by metes and bounds,) and that she purchased 
with notice, &c., and is still the owner of said real estate, 
subject to a mortgage executed to the defedants Henry 
Hentz, Theodore Eastmond, Peter A. Leman, L. S. Hentz 
and D. C. Hipkins, said mortgage having been executed 
pending the said action of D. hf. Carter, administrator, &c., 
v. Thos. Badger, administrator, &c., et als. That the defend- 
ant JV. W. Vass became the owner of a portion of said real 
estate, (described by metes and bounds in the complaint,) 
and is still the owner thereof, and that he purchased with 
notice, kc. That the defendant Henrietta P. Martin is pos- 
sessed of a large separate estate in her own right. 

The plaintiffs ask judgment that the land described in 
the coinplant, as purchased by the defendants Annie H. 
Faison, W. TV. Vass and Thos. Badger, be sold and the pro- 
ceeds applied to the payment of the judgment against Thos. 
Badger, adni'r, &c. 

That the plaintiffs recover of Win R. Poole, Henrietta P. 
Martin, Shermood Badger, Xherwood Badger, adm'r of Ed. 
S. Badger, and Jos. A. Haywood, adm'r of Jos. J. JiJilliams, 
the sums paid to thern respectively from the proceeds of the 
sale of said real estate, with interest from the date of the 
rekeipts of the several sunis. 

The defendants, except Jos. A. Haywood, administrator of 
Jos. J. Williams, file separate answers and amended answers, 
and among other and various defences relied on in the 
respective answers, there is one of the statute of limitations, 
common to them all, and fully set out in each answer. His 
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Honor held that the stat,ute was a bar, and gave judgment 
for the defendants, from which the plaintiffs appealed. 

Messrs. John Devereux, Jr., and R. H. Battle, (Messrs. Sam'l 
l? Mordecai and Jos. B. Batchelor were with them on the 
brief), for the plaintiffs. 

Messrs. A. W. Haywood, Spier Whitaker, John Gatling, W. 
H. Pace, C. M. Busbee, (Mr. Ernest Haywood was wi$h them on 
the brief), for the defendants. 

DAVIS, J., (after stating the facts). George E. Badger died 
in 1866, and Delia H. Badger qualified as executrix of his 
will in May, 1866. Mrs. Badger died in November, 1876, 
and Thos. Badger qualified as her administrator on the 2d 
of January, 1877. This action was commenced on the 19th 
day of September, 1885, and all the defendants rely upon 
the seven years statute of limitation as a bar. 

Section 153, sub-section 2, of The Code, prescribes ior the 
commencement of action "by any creditor of a deceased 
person, against his personal or real representative, within 
seven years next after the qualification of the executor or 
administrator and his making the advertisement required 
by law, for creditors of the deceased to present their claims, 
where no personal service of such notice in writing is made 
upon the creditor; and a creditor thus barred of a recovery 
against the representative of any principal debtor, shall also 
be barred of recovery against any surety to such debt." 

This section, if applicable to the present action, is a com- 
plete bar to the plaintiffs' recovery. But the plaintiffs insist, 
that the cahse of action is the devastavit of Mrs. Badger, as 
executrix, and relates back to the date of her qualification as 
such, and that it is governed by the law as it was prior to the 
24th of August, 1868. The Code, $136, provides, that "this 
title," which includes $153, "shall not extend to actions 
commenced before the 24th day of August, 1868, nor to 
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cases where the right of action accrued before that date, but 
the statutes in force previous to that date shall be applica- 
ble to such actions and cases." 

When did plaintiffs' right of action accrue against the 
personal or real representative of Mrs. Badger? I t  is diffi- 
cult for us to conceive of an answer to this question, that 
would fix the period prior to the existence of such a repre- 
sentative. 

This action is against the real representatives of Mrs. Bad- 
ger, or their assignees, tosubject her real estate, or itsproceeds, 
to the payment of a judgment rendered in favor of the 
plaintiff Andrew Syme, administrator de bonk non, &c., of 
George E. Badger, against her administrator, Thomas Bad- 
ger, for a balance found to be due to her testator up011 a set- 
tlement of her account as executrix. 

I n  Leach v. Jones, 86 N. C., 404 ; relied on by the plaintiffs 
to sustain the position that this cause of action relates back 
to the date of Mrs. Badger's qualification as executrix, the 
question was, as to whether, in that case, the defendant 
Eliza H. Jones was entitled to a homestead in the land in 
controversy. She had qualified as executrix of L. Jones, 
deceased, in lS(i.5, and upon a reference, there was a report 
made and confirmed in 1878, upon which she was adjudged 
guilty of a devastavit of the assets of her testator, and the 
judgment was against her, both as executrix and individu- 
ally, by reason of the devastavit. She insisted, that she was 
not fixed with the devastavit until the report of the referee 
was confirmed by the judgment against her in 1878; the 
plaintiff,' on the other hand, insisted that the devastavit was 
committed between the years 1865 and 1867, within which 
period it was her duty, as the law then was, to settle the 
estate. The Court held that it was immaterial to inquire 
when the devastn~it was committed, if prior to the com- 
mencement of the action, for the liability of the defendant 
attached upon her qualification as executrix in 1865. 
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If this action had been commenced against Mrs. Badger 
as executrix in her life-time, and a judgment rendered against 
her as executrix, and individually, for the devastavit of the 
assets of her testator, the case of Leach v. Jones would settle 
it, for she could not have claimed the benefit of the Act of 
1868. The law by whieh she was governed was that in force 
when she quaIified as executrix; the law subjecting her per- 
sonal and real representatives to the payment of her debts, 
is that in force when her administrator qualified and gave 
the required notice. 

I t  is due and just to the memory of Mrs. Badger, that it 
should be stated that it is conceded by all, that the misap- 
plication of the assets of her testator was under advice upon 
which she relied, and under the mistaken, but honest belief, 
that being a creditor as well as a devisee of her testator, and 
the devise and bequest to her having been intended by him, 
and so expressed in his will, as a payment and discharge of 
what he owed her, she had the right to use and apply the 
assets as she did, and there was no wrong intent on her part, 
See the case of Syme, Adm'r, kc., v. Badger, Adm'r, &c., 92 N. 
C., 706. 

But the plaintiffs insist, that even if the action is gov- 
erned by The Code, 4153, sub-sec. 2, it is not barred, because 
it is in the nature of an equitable ji. fa. in aid of the judg- 
ment rendered at August Term, 1885, in the case of Andrew 
Syme, Adm'r, kc., et ah., v. Thomas Badger, Adm'r, &c., et als., 
and for this he relies: 1st. Upon the case of Hughes v. Whit- 
aker, 84 N. C., 640. That case is distinguishable from this. 
I t  was commenced in 1877, by the creditors of the deceased 
debtor, L. H. B. Whitaker, against his executors and others, 
"to secure the assets, personal, and such as were derived 
from a sale of the devised lands, which it is charged in 
the complaint, under a fraudulent combination among the 
defendants, have been illegally disposed of and appropriated to 
their own use." The prayer is, that this pretended alienation 
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be declared void, and the property secured and placed in the 
hands of a receiver, to meet the claims of the creditors. 

The defendants, among other defences, relied upon the 
statutory bar of seven years, and to this the plaintiff replied 
that an action was coin~nenced in the Superior Court of Lam 
of Sorthampton county in 1867 or 1868, and witllin three 
years after the qualification of the defendants as executors, 
to recover. &c., and that the said action is still pending. 
SMITH, C. J., says : "Associating the facts alleged in the com- 
plaint, and in the replication, as the cause of action, the 
present suit aims to get hold of and secure funds belonging 
to the estate of the deceased debtor, which by alleged fraud- 
ulent contrivances, have passed into the hands of the other 
defendants, and which ought to be applicable to the recovery 
of the plaintiff, when his suit is favorably determined. " * 

* " I t  is therefore in aid of and not a substitute for 
the pending suit. If the plaintiff, upon obtaining judg- 
ment in his first action, and failing to make his debt out of 
the executors, can then pursue the fraudulently alienated 
estate, and no delay can be imputed to defeat him, why may 
he not now purbue and secure it, to await the result of his 
other suit, so that it may not beconle fruitless? * - * 
The pleadings do not show  hen the fraudulent alienations 
were made, whether after the first action was conlmeilced or 
before, nor when the fraud was first discovered, and the pri- 
mary action for relief in cases where the Courts of Equity 
alone could afford it, as in the present case, is only barred 
after the lapse of the limited time from the discovery, which 
alone puts the statute in operation." For this he cites C. C. 
P., $33, par. 0, (The Code, $251, par. 9,) B10~~rr;t r. Pnrker, 78 
N. C., 128, and &rzdl v. sander so^^, 79 11'. C., 466. I n  the 
case before us, there was no fraud or equitable element in- 
terposed to prevent the operation of the statute. 

  he point is not made, but in that case the administration 
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was taken out prior to 1868, and it was not governed by the 
present statute. 

2. The plaintiff relies upon Badger v. Daniel, 79 N. C., 
386, and filly v. Wooley, 94 N. C., 412. I n  the latter case, 
there is no reference in the opinion to the seven years 
statute, and the point was not before the Court, but the well 
settled doctrine is affirmed, that in the administration of the 
estate of a deceased debtor, his personal property must be 
first applied and exhausted before resort is had to the real 
estate. I n  that case, the obligors on the administration 
bond, except one, were insolvent, and he, though possessed 
of property in, and a resident of another State, had none in 
this. The Court below held, that this was a bar to any re- 
covery against the debtor's real estate, until the remedy 
against the solvent surety had been exhausted. This was 
held to be error, and this Court declared that the creditor 
residing in this State, need not pursue his remedy upon the 
administration bond against a surety to it in another, and 
exhaust this source, before he can resort to the debtor's real 
estate found in this State. 

I t  was an action in the nature of a creditor's bill, brought 
against both the administrator and the real representative, 
for the purpose of subjecting first, the personal property, and 
if insufficient, then the real property of the debtor to the 
payment of debts, and is authority for the position that the 
debtor may, where it is necessary to guard against the dan- 
ger of loss from delay, sue the personal and real representa- 
tive in the same action, without waiting an indefinite period 
for the settlement of the personal estate, before proceeding 
against the heir. 

The case of Badger v. Daniel throws no light upon the con- 
struction to be placed upon the statute under review. That 
was an action brought in 1871, upon a cause of action prior to 
1868, and was clearly governed by the statutes in force prior 
to that date. 
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All statutes of limitation in this State were suspended from 
May l l t h ,  1861, to January lst,  1870, and seven years had 
not elapsed from the latter date, before Whitfield was made 
a party to the suit, which was in 1875. It is true that ROD- 
MAS, J., says, that " as his liability did not or does not accrue, 
until a failure of the personal estate derived from the testa- 
tor to pay the plaintiff's debt, he is not protected by the 
statute." What statute ? Xot $153, sub-sec 2, of The Code, 
for that did not apply to the action, as it was governed by 
the law as it was prior to August 24th; 1868, which was the 
Act of 1715, which declared that: " Creditors of any deceased 
person shall make their claims within seven years after the 
death of such debtor, otherwise such creditor shall be barred." 
Rev. Code, chap. 65, $11. 

By re-enactment from time to time, this continued to be 
the law down to the 24th of August, 1868, and was the sub- 
ject of careful and learned consideration in the cases of Ray- 
ner v. Witford, 2 Dev., 338 ; and Godley v. Taylor, 3 Dev., 179 ; 
and the construction then received, continued to be the set- 
tled law of this State as long as that Act remained in force. 
As the present act, by its express terms, fixes the same limit 
for actions against the real representative as against the per- 
sonal, it may not be out of place to call attention to these 
cases. 

I n  the former case, RLTFFIX, J., said : " The Act of 1715 is 
in terms an unqualified bar, vithout any saving or excep- 
tion in favor of any incapacity whatever. I t  seems to have 
been designed to be emphatically a statute of repose in favor 
of dead men's estates, without a single exception" And 
again, speaking exclusively for himself, he said, "unless the 
death of the debtor be the terminus, if I may use that expres- 
sion, from which the time runs, there is no limitation what- 
ever. * * * The only limitation in the statute, is from 
the debtor's death; and if the period begin not then, it can 
have no beginning nor ending, within this act." 
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Again, in the case of Godley v. Taylo~, the same eminent 
Judge, in  his dissenting opinion, after presenting his own 
views as to the absolute bar of the statute, gives his adhe- 
sion to the law as settled by the Court, n hich he declares to 
be as follows: "That if the debt be due at the death of the 
debtor, claim must be made within seven years from the 
death, otherwise, both the heir and executor are discharged : 
and that if the action arise after the death of the debtor, 
suit must be brought within seven years from the time the 
action accrued, or the heir and executor will in that case be 
also discharged ; and if suit is brought against the executor 
within seven years after it arose, but after the expiration of 
the seven years from the death of the debtor, and the execu- 
tor hath, at the time of suit brought, not paid over the 
assets, he shall answer the demand; but if he hath paid 
them over, he shall have the plea, of fully administered 
found for him. But how it will be with the heir in this last 
case, is yet to be determined: though I take it, he is to be 
bound, in case there be no personal estate in anybody's 
hands, provided he be sued by sci. fa. within seven years 
from the falling due of the demand, when that happens 
after the death of the ancestor." The Act of 1846, chang- 
ing essentially the mode of procedure to subject the real 
estate of the deceased debtor to the payment of his debts, 
was passed after the decision in Godley v. Taylor, but that 
act did not in any way affect the statute of limitations, and 
any defence which the heir might have had to the sci. fa., 
was equally available upon the application of the executor 
or administrator for license to sell real estate to rnake assets, 
with the qualification that where the action was brought 
against the heir within seven years after the qualification of 
the executor or administrator, he could not interpose the bar 
of the statute to a demand which had been reduced to judg- 
ment against the executor or adn~inistrator, unless he could 
show that it had been obtained by fraud or collusion. This 

14 
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is clearly established by the case of qxe r  v. Jc~)rzes, 94 N. C , 
41'7; and the cases there cited. That was a creditor's suit, 
prosecuted against the administrator and heir at  law. 
ministration 1va.i granted on the 21st day of _lugust, 1879, 
and the action IT a< comnlencecl on the 18th day of January, 
1882, (within seven years,) and the queition non. before us 
was not presented in  that caw, and this is the first time t l i i ~  
Court has been called upon to construe 6153, sub-sec. 2,  so 
far ac: it relate$ to actions against the real representative. 
I t  has often been considered in  action.. against the personal 
representative, and it seems lo be well settled, that when 
seven Sear< have transpired after the qualification of the 
executor or administrator, before the commencement of the 
action, and due advertisement has been made as required 
by law, the statute is a bar. 1McKetlm~ v. McGill, 83 N. C., 
517 ; and the cases there cited ; Cor .r. COIL', 84 X. C., 138; 
Larwewx v. ATo$eet, 90 PIT. C., 533 : Worthy v. X c h t o s h ,  90 S. 
C., 536. 

I n  the last cited case, SXITH, C. J., say" ( T h e  present stat- 
ute is an absolute and unqualified bar, when its conditions 
are complied with, and gives, as ~ t s  intendecl, a repose to the 
estate, and puts an end to the claims against it, unless sus- 
pended under the provisions of $164 of Tlle Code." 

If thi- be the proper construction of the statutein respect to 
the "personal representative," it is difficult to see how the 
same Innguage in the same section, and same sentence, can 
admit of a different construction with respect to the real rep- 
resentative. Reasoning from legislationupon a Bindred sub- 
ject, the coilstruction should certainly be as strong in  favor 
of the heir as the personal representative, for it is provided 
by statute, that conveyances made by the heir " to  bonn jide 
purchasers for value and without notice, if made after two 
years from the grant of letters, shall be valid even as against 
creditors." The Code, $1412. 
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OGBURN V. WILSOX. 

I t  seems to ha\-e been the purpose of the Legislature not 
to leave obstructions in the way of the free alienations of 
lands for a long period. There is but one period fixed by 
the statute from which it begins to run to bar an  action by 
the creditor of a deceased person against his personal or real 
representative, and that is the qualification of the executor 
or adrninistrator and his making the advertisement required 
by law. 

I t  must begin to run then or never, and nothing will defeat 
its operation, except the disabilities mentioned in The Code, 
or such fraud or other matter of an equitable nature as would 
make it against equity and good conscience to rely upon the 
statute. 

There are no disabilities or other equitable ground inter- 
posed in this case. The Court below held that the seven 
years statute of limitation was a bar, and gave judgment for 
the defendant. There was no error. Judgment affirmed. 

Let this be certified. 
No error. Affirmed. 

C.  W. OGBURN, Adm'r, v. N. H. D. WILSON et al. 

Practice. 

Where the judgment of the Superior Court, in a case remanded to it 
from this Court, carries out the decision rendered on the first appeal, 
it will be affirmed. 

CIVIL ACTION, tried before Clark, Judge, at February Term, 
1886, of GUILFORD Superior Court. 

I n  this action the opinion of the Supreme Court having 
been filed, and the cause coming on for further hearing and 
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orders, the plaintiff, insisted that  in accordance with said 
opinion, he was entitled to the part of the certificate (one- 
half) due to Charles Barringer, by the terms of the deed of 
trust executed by N. H. D. Wilson, on June  22d, 1878, if so 
much was necessary to pay the judgment heretofore recov- 
ered by plaintiff. 

The defendant, Mary Wilson, assignee of Gwynn, con- 
tended that the security provided by Wilson's said deed of 
trust, was of the balance, if any, of the certificate of deposit 
after deducting therefrom the payments from the joint estate 
of Wilson & Shober, and there being in  the hands of the 
trustees of Wilson, (admitted by both parties in open Court,) 
only about fifteen hundred dollars applicable to the payment 
of said certificate of deposit, which amount is far below the 
aggregate of the principal and interest thereof, she insisted that 
according to the opinion of the Supreme Court, the plaintiff 
was entitled to one half only of said fund in  the hands of 
said trustees, less $500 already paid to him to be applied on 
his judgment heretofore recovered, and that she, as assignee 
of Gwynn, was entitled to the other half. 

Upon considering the opinion of the Supreme Court, and 
the argument of counsel, the Court ruled that the trus- 
tees first pay the costs of this action, to be taxed by the clerk, 
then apply one half of the residue in  their hands on the 
judgment of the plaintiff heretofore recovered, less the sun1 
of $500 paid him by said trustees since the rendition of this 
judgment, and then the residue of the fund they will apply 
and pay to Mary .J. Wilson, assignee of said (fwynn, and 
t h e  residue, if there should be any, the said trustees shall 
apply to the creditors of the fourth class i n  said deed of trust 
of N. H. D. Wilson. 

From this judgment the plaintiff appealed. 
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Mr. Joh ,~  Devereux, JY., (Messrs. John W. G?-aham, Thos. 
R@n and L. M. Scott also filed a brief,) for the plaintiff. 

Messrs Jolm H. Dillurd and J. T Morehend filed a brief 
for the defendants. 

SMITH, C. J. The controversy, when this cause was before 
the Court upon the former appeal, 93 K. C., 115; was in  
reference to the secured debt represented by the certificate 
of deposit, and whether the intestate's estate, the other infant 
wards having received their full estate from the guardian, 
was entitled to the whole fund in the hands of the trustees 
applicable thereto, or to a part only. The ruling was, that 
the intestate's estate mas "entitled to one half of what would 
have been distributed if Ella had not received her full . 
estate." 

Consequently, the plaintiff should be paid, less what has 
been already received, one nioiety of what was due to the 
debt in  administering the trust fund, and an  equal share 
would sink into the residuum for the benefit of the .party 
next entitled. If this fund, after deducting the costs of the 
action, should prove insufficient to nieet the certificate in  
full, the apportionment must be of what is left applicable 
thereto. The  appellant's contention, if sustained, would be 
to give nearly the whole fund to the plaintiff, leaving an 
inconsiderable part to pass over to the next secured debt, 
while under the ruling, it should share equally with him i n  
the distribution. We cannot see how any niisconception 
upon this point could arise in  the interpretation put upon 
the former opinion. 

Assuming the proper credits to have been allowed, we 
find no error i11 the judgment of the Court, which collforms 
to the adjudication heretofore made, and i t  is affirmed. 

No error. Affirmed. 
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W. E. SPIVEY v. A. AXD J. 31. GRANT. 

Evidence-Ayic~cItl~ral Lien-i7for.tycige-Descr.iptiol~ of Prop- 
erty in-Ambiguity- i3sur.y. 

1. M7here a mortgage does not properly describe the property mortgaged, 
or where, being intended as an agricultural lien, it does not comply 
with the requirements of the statute. the objection cannot be made 
to the admission of the instrument in evidence, but goes to its legal 
sufficiency as a conveyance. 

2. Where a mortgage is made of personal property for the purpose of 
obtaining supplies to make a crop with, which mortgaged property 
is claimed by a third party, i t  is competent evldence, toshow by the 
mortgagor, any matters necessary to a full understanding of the 
case. 

3. Where the property is described in a mortgage as "one horse," and 
the mortgagor only has one horse, the descript~on sufficiently points 
out the property conveyed, and par01 evldence is admissible t,o iden- 
tify it, but if he has more than one horse, then it is a patent am- 
biguity, and nothing passes. 

4. Where a mortgage conveyed '( one yoke of oxen," and it appeared 
that the mortgagor owned four oxen when the niortgage was made, 
a charge which instructed the jury, that the oxen would none of 
them be included, unless they were satisfied that some particular 
two were usually worked together as a yoke, was held to be cor- 
rect. 

5. Where an instrument is intended by the parties to operate as a n  agri- 
cultural lien under the statute, bat it fails to set out some essential 
matter so that it cannot take effect as such statutory lien, it wlll yet 
be given effect as a common law mortgage, if in form sufficient for 
that purpose. 

6. Where several persons unite in executing a bond to a comruission 
merchant for supplies to be furnished them. and one of them gives 
a chattel mortgage to secure the amounts advanced to him, which 
martgage crroneously recites the amount of the bond, but truly 
specifies the amount of the advances made to the mortgagor; It mas 
held, that the variance was immaterial. 

7. Where several persons unite in  executing a bond, a change made by 
the obligee with the consent of one of them does not vitiate the bond 
as to him, whatever its effect may he as to the others. 
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8. Where a mortgage is executed to secure a usurious nott, the usury 
only affects the interest and does not impair the Validity of the 
mortgage. 

9. The power of the Court to allow amendments so as to fit the complaint 
to the evidence. is too well settled to require discussion or citation 
of authority. 

(Blakeley v. Patrick, 67 N. C.,  40; Sharp v. Pearce, 74 N .  C., 600; Go$ 
v. Pope, 83 N .  C. ,  127; Rawlings v. Hz&, 90 N. C., 270; cited and 
approved). 

CIVIL ACTIOS, tried before Shepherd, ,Tzidge, and a jury, at 
Spring Term, 1886, of XORTHA~~IPTON Superior Court. 

There was a judgment for the plaintiff, and the defendants 
appealed. 

The facts fully appear in the opinion. 

Xr. 12. B. Peebles, for the plaintiff. 
Jlessrs. W. C. Bowen and T. iY Hill, for the defendants. 

SMITH, C. J. The defendant Adbeal Grant, against whom 
the plaintiff brings his action for the recovery of certain arti- 
cles of personal property, and thirteen others belonging to 
the Roanoke Grange, entered into an  arrangement with the 
produce and commission house of Jones, Lee & Co., of Nor- 
folk, Va., to secure advancements to each in the cultivation 
of their several crops duringthe year 1883. I t  was agreed 
that the former should unite in giving a single bond for the 
aggregate of the sums desired, and that each should secure 
by deed in trust, his separate share thereof to the latter. 
One of the grangers, W. C. Woodruff, acted for the others in 
making the necessary arrangements to obtain the required 
supplies. I n  carrying out the agreement, the said Woodruff, 
Adbeal Grant, and their associates, made their bond in these 
terms, and bearing their signatures and seals : 
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(( $2,341.05. On demand, 1st November, 1883, with 
interest from date at nine per cent., we owe and promise to 
to pay Messrs. Jones, Lee Br. Co., the just and full sum of two 
thousand three hundred and forty-one dollars and five cents. 
This 1st day of April, 1883." 

At the same date, the defendant Adbeal Grant executed a 
deed in trust to the plaintiff, and under which he claims the 
personal property demanded in the action, which deed is in 
the following form : 

" A. Grant, of the county of Northampton and State of 
North Carolina, is justly indebted to Xlessrs. Jones, Lee & 
Co., of the city of Norfolk, Va., in the sum of eleven hundred 
dollars, for which they hold a joint note given by A. Grant, 
J. C. Grant, R. S. Barham, W. P. Lowe, E. W. Spivey, JV. H. 
Vaughan, W. E. Woodruff, B. T. Parker, S. C. Williams, J. H. 
Wood, J. A. Soaby, K. D. Vaughan, J. W. Spivey, being 
dated April lst,  1883, and due November 15th, 1883, with 
interest at rate of 9 per cent. per annum, from date, and to 
secure the payment of the same, I do hereby convey to W. 
C. Spivey, of the county of Korthampton and State of North 
Carolina, trustee, these articles of personal property, to-wit : 
eight mules, two horses, one yoke oxen, farming utensils on 
the Yellowly farm, and a lien on all the crops to be culti- 
vated and made by me during the year 1883, according to 
a n  act of the General Assembly of h'orth Carolina, entitled 
an act to secure advances for agricultural purposes. But on 
the special trust, that if I fail to pay said debt and interest 
on the same, on or before the 15th day h'ovember, 1883, then 
the said E. Spivey, trustee, may sell said property, or so 
much as may be necessary, by public auction, for cash, first 
giving tventy days' notice at  three public places in said 
county, and apply the proceeds of such sale to the payment 
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of said debt and interest on the saine, and pay the surplus, 
if any, to me. 

Given under my hand and seal, this the 1st of April, 1883. 
A. GRANT, [Seal.] 

Witness : J. M. GRAST." 

The deed, after probate and registration, with the note 
under seal, were sent to Jones, Lee & Co., who refused to 
accept them. Thereupon, one of the firm, representing it in  
the negotiations, and in the presence and with the consent of 
the said Abdeal and Woodruf-f, corrected the bond by chang- 
ing the day of the maturity to the 15th of Yovember, and the 
rate 6f interest to eight per cent., and the saine reduction in  
the rate of interest was made in the recital in the deed in  
trust as well as in the registry. 

The defendant J. hl. Grant was permitted on application 
to interplead and set up title to the property in himself, and 
thus controvert the plaintiffs' claim. He asserts that the 
property, except the crops, together with a plantation, was 
purchased by himself and said Adbeal on December 22d, 
1882, from Xlanson Capehart, the title to the lands being 
retained until the fifteen hundred bales of lint cotton, to be 
delivered in annual parts during a series of years. the con- 
sideration agreed on, were all delivered, with other provisions 
coiitained in the instrument, not of special significance in 
the dispute. He further relies on a covenant or deed, of 
which the following is a copy : 

"This is to witness and show, that whereas we, J. hl. Grant 
and A. Gmnt, have jointly purchased of Alanson Capehart, 
a farm on Roanoke river, with all the stock, mules, horses, 
cattle and all the farming implements thereon, and did 
agree before the making the purchase, where the dividing 
line on the land should be, and that each one of us should 
take and cultivate his part of the farm as agreed upon, and 
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should divide all the personal property equally between us 
and use the same to best advantage in making the crops, 
and each one of us obligating to pay each and every year 
one half of the cotton we were mutually or jointly obligated 
to pay, as specified in  the contract with said Capehart, which 
contract is now of record in register's office in said county. 

"Be i t  known to all whoever i t  may concern, that i t  was 
and is understood between us, that all of said personal 
property as divided between us, should and shall be held, 
and the legal title to thc same remuin in  us jointly, and if 
either of us should fail to or refuse to make our equal part 
of the payment as above specified, then and in that event, 
the title to said property shall be in the other, and it. was 
and is further understood, that  if either one of us should 
think or consider i t  to be to our advantage to exchange any 
of the stock thus held by us for other stock or property, 
then that which may be received i n  exchange shall be held 
in  place of the other that was exchanged. 

" I n  witness of our agreement or understanding as made 
between us at  the time of making the purchase of said prop- 
erty jointly, we and each of us have hereunto set our hands 
and seals, this 29th day of October, 1883. 

Witness : J. M. GRANT, [Seal]. 
H. H. GRANT. A. GRANT, [Seal]." 

Issues were drawn up  and submitted to the jury, whose 
responses thereto are as follows: 

1st. The plaintiff is the owner of some part of the prop- 
erty mentioned in  the contract, and the said J. M. Grant to, 
none of that demanded in  the complaint; 

2d. The damages sustained by the wrongful withholding 
is $940.41, with interest to be added from December lst,  1883; 

3d. The value of the crops taken is $394.41, (which i t  is 
conceded is embraced i n  the damages assessed); 
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4th.  T h e  $2.:341 03 bond was not after delivery, fraudu- 
lently altered by the obhgees 

I t  \\as admltted that  the l~roper ty  selzed i n  the claim and 
dellvery order ha- 1)een con\-ertecl by said .J. 11. Grant tu his 
own uze, arid conlcl not be rectored i n  kincl, and  that $1,100 
had  h e n  atlranced to Adbcal C~i:uit; and  further, tliat the  
correct date of tlie deed to the  l)lnli~tiff wac hlarcli :st, in- 
stead of *Iliril 1 i t  

Several exceptlonz n ere t;akrn to e\ itlenw offcretl on the  
trial, to-\\-lt . 

I. To  t l ~ e  :rtlmislon of tlie tleetl to ~)l:\llltlff, for t h t  the 
crop ant1 otlier per-onal l~ropert!. arc ~nsuffic~elit ly tleicnbed, 
antl tlmt while p u y r t l n ~  to create a n  ;~gr~cul tur : l l  licli the  
i i l ~ t r u m e n t  cloe, not l)o,.es- t l ~ e  5tatutory l cc ln i~~c ' ine i~ l~  I t  i i  
obr loni  that  t l ~ e  o1)jection docz not lle to it> introtluc~t~on as 
evidence. but  to ~ t .  legal efficacy as n conr-evance. 

11. 'Po the t e s t ~ m o n ~  of &I ( ; rant  ill 1cfcrenc.c to the  f ~ r m  
n-hereon tlie c r o p  qeimtl 1)y the  iherlff were gron 11 i n  ISSO: 
to 11is de-crlption of the j)iol)c>rtj 110 olnictl n h e n  lie made 
111- clcecl , to l l h  a i l i m w ~ n  t l~ i l t  lie Iiatl 1):utl no part of his 
debt, a n d  tliat no moncp wa- !)aid when the deed \ \ a -  exe- 
cuted, ant1 t l ~ a t  money and zupplies n ere f u r m ~ l ~ e i l  and  used 
i n  the  c u l t i ~ a t i o n  of t l ~ c  landz bought of C'nl~ehart ; antl to his 
exl~larintion of' tlle u-ez to wl~lcli  tlie a c l ~  ariccz were l)ut 

\Ye >ec 110 well grounded ol;jectioli to thi- tc-tilnony a5 
to fact5 wlilch tcncl to e lnc~date  and  esl)lnin the rnattels in 
contention, and wliicli \ \ a \  not onlx colnpetmt, 1)ut ncces- 
sar? to a. full uliderstal~cling of' the  rights ant1 relations of 
the  parties. 

For l~imself,  the  said .J 11. ( h i l t  on his examir~:ttion tes- 
tifiecl, tha t  when he  lxcarnc a n  atteit ing vitncss to the  tleecl, 
h e  (lid not know of it- coiitcnts, that  l~ililself and  A\tll)eal 
Gran t  t l i~idccl the  pro1)erty 11ought of Capellart, a i ~ t l  each 
exercised no control over tha t  taken hy tlie otlier ; a n d  110th- 
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ing was said about its being, as a whole, responsible for the 
purchase money due the vendor. 

W. C. Woodruff was allowed, after objection froin the de- 
fendant, to explain the arrangement made b e t ~ e e n  the firm 
of Jones, Lee tk Co., and the members of the grange, the 
refusal of the firm to accept the large bond and the seeuring 
deed in its preient form, and the alterations made in each 
by the consent of the maker of the deed, the firm, and the 
witnes. 

The testimony was admitted as shoning the detail.: of the 
transaction, the Judge rernarking that the pleadings could 
be amended to conform to the facts proved. 

The objection is equally untenable as were the others, and 
for reasons unnecesiary to repeat. 

We now come to the consideration of the substantial 
merits of the contro~ersy, and to the contentions of the de- 
fendant as contained in the series of instructions asked. 
These in brief are as follows: 

1. The variance between the large bond, and that recited 
in  the deed as it, consideration, and the absence of proof of 
the alleged indebtedness. 

2. The want of esl3l:matory evidence in reference to the 
change in the date of the maturity of the bond. the pre- 
sumption being that the alteration nas  after execution. 

3. The deycription of the chattel< in the deed is too vague 
to render the conrTeyance operative. 

4. There is n failure of proof that the farming utensils 
were on the Yellowly farm ~vlicn the deed was made 

3. The tlced professing to create an  agricultural lien, and 
not conforniii~q with thc \tatute, cannot oi)erate as such, nor 
has it any efficacy as a coimnon la\! mortgage or deed in 
trust. 

The ('ourt ditl not give these directions, but i~~ i t ruc t ed  the 
jury that in considering the firit isbue, it n as material for 
then1 first to determine whelher at  the time of executing the 
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trust deed, the property, seized was owned by A. Grant, or 
was so far under his exclusive control, as to authorize him to 
convey i t ,  that it was in evidence that before tlie execution 
of saicl trust, A. and J. M. Graqt had purchased land and 
personal property of Capehart, and that they had divided 
the land betn-een them, and had also inatle a division of the 
property; that it was in  evidence that the Yellowly place 
was a part of the land assignetl to ;1. Chant, and that he 
cultivated the cotton seized in this action on the same, clur- 
ing the year 1883: that it was also in evitlence that a part, 
if not all, of the chattel pmperty se i~ed .  was purcliased of 
said A. Capehart, and that they had actually dir-iclecl the 
same, each having exclusive ljossession ant1 control of his 
part, and that the part seized was a part of that which was 
assigned to A. Grant in the division. 

The Court also charged, that if there had been such a cli~is- 
ion of the chattel property, and the same was final and abso- 
lute, that A. Grant had a right to convey hi.: part by way of 
trust for money and supplies, and that as to the crop, if i t  
was groTvn by A. Grant upon the Yello.\l-ly farm in  1883, 
and the same had been assigned to said A. C h n t ,  and was 
under his exclusive management and control, that he would 
also have a right to convey the crops for the purpose of ob- 
taining money nilcl supplies to aid him in the cultivation of 
the same. 

That if they found under tlieseinstruction~, that the plain- 
tiff had a right to make such a trust of saitl l ) ropr ty ,  that 
before the plnintiff could recoyer, it was necesinry for him to 
show that the ~ ~ r o p e r t y  seized was conr-eyed Ly the trust ; 
that saicl trust callmg for two horses, and it npprnrlng t l ~ a t  
at  the date of the execution of tlie same, that -1. (;rant had 
move than t~vo  horses, and said tior3cs not 11aving Iml i  more 
particularly clescriljed, that the 1)laintiff coultl reco] c1- ~ ione  
of them ; that if a t  the time of the execntion of saitl trust, 
A. Grant had only eight mules, and the six seized were a part 



222 I N  THE SUPREME COURT. 

of the same, then the same mould be included in  said trust ; 
that if he had more than eight, or if the six seized were not 
a part of the eight, that nolie of the nlules would be covered 
by the trust, and tllat plaintiff could recover none. 

The Court further charged, that if the farming utensils 
seized by the sheriff were on the Yellowly farm at the time 
the deed in trust was executed, that they would be included 
in  the deed, otherwise they would not bo so included ; that 
if the cotton seized by the sheriff was raised during the year 
1853, on the Yellowly farm,it would also be included in  said 
deed ; that as to the oxen, there being four, and the deed 
calling f'or a yoke of oxen, they would not be included in  
the deed, unless they were satisfied that any particular two 
were usually worked together as a yoke, and there was but 
one such yoke. 

The Court declined to charge the jury in reference to the 
alleged variances, as requested by defendant J. 11. Grant, and 
charged the jury that if A. Grant had, under the instructions 
given, authority to conrcy the property hy the trust, and had 
done so, under the instruction, and the\- believed that ad- 
vances were actually made to the extent of $1,100 under 
said trust, that no part of the same had been paid, and that 
the note was gi\-en as testified to by Woodruff, and the trans- 
action was suc11 as he stated, ant1 the money and supplies 
advanced under such agreement ; that they would find for 
the plaintiff, otherwise they would find in  favor of defendant. 

As to the alleged alteration, the Court charged that it was 
incumbent on the plaintiff to satisfj~ the jury that the alter- 
ation in the deed and note were made by consent, and unless 
he  did so, they would find the issue against him ; that the 
law presumed that the alterkitions were made after execu- 
tion. 

The jury found the issues as heretofore stated. 
The defenclant J, hf. Grant moved for a new trial: 
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Because of the admission of evidence excepted to. and for 
other alleged erroneous rulings made during the trial of the 
cause, and the directions given to the jur j .  

The coniplaint ~vas  amended so a, to fit tlle facts in evi- 
dence, as before intimated, and to this, exception mas also 
taken. 

The assigned errors are now to be examined, and our first 
inquiry will be directed to the description of the property. 
The  words in  the deed are: "Thece article3 of personal 
property, to-wit : eight mules, two horses, one yoke oxen, and 
al l  the farming utensils on the Yellowly farm, and a lien 
on all the crops to be cultivated and made by me during 
the year 1883, according to an act of the General Assembly 
of Sor th  Carolina, entitled an  act," kc.  

The interpretation put upon, and the legal efficacy given 
to this clause, are, we think, open to no just complaint on 
the  part of the appellant, and as to the oxen, seems to be in 
keeping with the ruling in Blakeley v. Patrick, 67 h'. C., 40; 
where it is decided, that a mortgage af ten new buggies, 
there being more than that number then on hand, without 
distinguishing them, passed no title to any, for want of iden- 
tification. The C'ourt said, " to vest the title or ownemhip 
i n  any particular buggies, it was necessary to set them apart, 
so as to make a constructive delivery, and effect an  executed 
contract; in the absence of such identification, the agree- 
ment, as we have seen. ITas executory only." Acting upon 
this decision, the plaintiff Ivas declared not to be entitled to 
two of the three horses owned by the mortgagor. 

The charge i n  regard to the mules stands upon a different 
footing. The defendant had more mules than the number 
mentioned, and there was no separation of some from a larger 
number, all equally answering the description necessary The 
possession of a single horse, and none others by the vendor 
in  a conveyance of a horse, without more specific description, 
sufficiently points out and designates the animal to transfer 
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property to the vendee. I n  S h a ~ p  T. Pearce, 74 K. C., 600, 
tbe conveyance was of ' #  one horse," and this was recognized 
as a sufficient indentificatiori. 

In Gqf v. Pope. 83 N. C., 127. when parol proof was 
offered to s h o ~  the article intended to be transferred, and 
even to correct a part of the false description, and heard, 
this language is used in  the opinion : '. A horse, a buggy or 
a cow is sold; how can the article be separated from others of 
the same class, except hy the aid of parol testimony? The 
generality of the description, in inany cases unavoidable, is 
latent ambiguity, discoverable when the object is sought, 
and removable by outside evidence of intent." 

The law is fully discussed under the 7th proposition, in 
Wigrarn on Wills. The rule is, in such cases, to admit parol 
evidence for the purpose of identification, as if, in the case 
of Blakeley r. Pat~ick, supra, the parties had at  the time 
selected and set apart the ten buggies, or had in  some other 
manner shown which were meant, mid this although the 
description was general and indefinite without such aid. 
Here there is no difficulty in ascertainir~g what horses are 
meant, for all are enihraced, and there can be no need of a 
resort to other methods of finding out which were intended. 

The case cited in opposition, Kell!j v. Reid, 57 Miss., 89 : 
does not refer to a single adjudication in support of the par- 
ticularity required, and we think it an  incorrect ruling upon 
principle and authority. h fair and reasonable rendering 
as to the crops, is to designate such as were to he grown on 
the Yellomly farm, on which were the implements to be used 
in  making them 

If  the intent of the parties was to execute an instrument, 
such as the statute authorizes, and they fail in some essential 
part of its requirements, and the instrument is nevertheless 
in form sufficient to operate as a corlveymce under the gen- 
eral law, there is no reason why i t  should not be upheld. 
Indeed, the principle is expressly decided in  Rauilinys v. 
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Hunt, 90 N. C., 270 ; where the previous rulings on the sub- 
ject are examined, and the correct rule laid down. 

The objection based upon the non-production in evidence 
of any such note or bond as is recited in the deed, and con- 
sequent want of considerntion, is without force. 

1. The answer sets up no such defence, but insists that 
the bond as originally drawn was usurious-was annulled by 
the alteration made without consent of all the parties-and 
is inconsistent x;ith the recitals in the deed. 

While it is true the defendant Xdbeal owes as well as the 
others the whole amount of the bond his individual indebt- 
edness for supplies furnished him ~vould be, but for the 
bond, 0111~- $1,100, and this, which was to be secured by deed 
in trust, subsists independently, and is a sufficient considera- 
tion to sustain the deed. 

But the discrepancy is more apparent than real. The 
language in the recital of the purposes of the convej-ance, 
while not very exact, embodies the substance of the transac- 
tion as understood by the parties. I t  mentions the personal 
indebtedness of the maker as being $1,100, which is included 
in the joint bond executed by all whose names are given, 
and correctly described except in  its erroneous mention of 
the day of maturity, and the security is provided and ac- 
cepted for this separate portion of the debt. I t  is in nu 
sense voluntary, but a conveyance made in pursuance of 
the general agreement, and to give it effect as to this one of 
the debtors, The change in the bond, whatever may be the 
effect upon others not consenting, cannot impair the efficacy 
of the security provided for the distinct and personal liabil- 
ity of hc11)eal Grant for advances received by him, which 
subsists independently of the hond. Nor can the change in 
the rate of interest, assented to by him, made in the deed, 
impair its force as to him. Had it remained, i t  would have 
only affected the obligation to the extent of the interest, not 
the conveyance as a valid act. 

15 
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WOODLIEF v. MERRITT. 

The right to amend is too well settled to need comment. 
There is no error, and the judgment must be affirmed. 
Xo error. Affirmed. 

* T. H. WOODLIEF et al. v. JAMES MERRITT et als. 

Pleadings- Will. 

1. When the pleadings are so confused and vague, as to leave it in 
doubt what the parties are contending over, this Court will not take 
cognizance of the cause 0% appeal. 

2. Courts of equity will not entertain a suit for the construction of a 
devise? but will leave the devisee to assert his right at law, in an 
action to recover the land. 

(Vaughan v. Farmer, 90 N. C., 607; Council v. Averett, 95 N. C.,  131; 
Bzcsbee T. Macy, 85 N. C., 329; Busbee v. Lewis, Ibid., 332; Pearson 
v. Boyden, 86 N. C., 583; Tayloe v. Bond, Bus. Eq., 15; Simmons v. 
He~zdriclcs, 8 Ired. Eq.. 85; Simpson r. Wallace, 83 N. C., 477: Als- 
brook v. Reid, 89 N. C., 154; cited and approved). 

CIVIL ACTION, tried before Phili$s, Judge, at January Term, 
1886, of FRAKKLIX Superior Court. 

There was a judgment for the defendants, and the plaintiffs 
appealed. 

Messrs. F. S. Spruill and John Devereux, h., for the plaintiffs. 
Messrs. C. M. Busbee and C. M. Cook, for the defendants. 

SMITH, C. J. Looking to the allegations in the complaint, 
its principal purpose seems to be to obtain a construction of 
certain devises of land made in the mill of Henry Merritt, 
who died in July, 1861, and the relief demanded, in case it 
- 

*DAVIS, J. .  having been of counsel, did not sit on the hearing of this case. 
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should be decided that a tract of fifty acres has not been dis- 
posed of in remainder, is that it be sold by a commissioner, 
as part of the residue, and the proceeds divided as directed 
by the testator. It states also, that the defendants Nancy 
Merritt and James H. Merritt are, and have been, in posses- 
sion of the tract since the death of the widow, to whom it 
was given for life or during wido~~hood, and since her death, 
she being the executrix, no administration de bonis non has 
been granted on the testator's estate. 

The answers of the defendants Kancy and James H. deny 
the construction contended for by the plaintiffs, and insist 
upon a different interpretation of the clauses of the will out 
of which the controversy arises, and, if not sustained by the 
Court, ask that the will be remanded for probate in a con- 
nected form, to carry out the intention of the testator. 

The defendant William H. Merritt in his answer also un- 
dertakes to interpret the will, and claims to be tenant in 
common with the defendant Nancy, who with James H. are 
in possession, and demands partition, and damages for her 
exclusive occupancy, in the way of rents and profits. 

We reproduce so much of the pleadings as will show that 
the parties, while agreeing in the one object of obtaining an 
authoritative construction of the several devises, in order to 
the determination of their rights to certain real estate, there 
seems to be no common understanding among them as to 
the nature and purposes of the action, aside from ascertain- 
ing and giving effect to the testator's intention. If there 
were none other, the confused statements contained in the 
pleadings would be a sufficient reason for our refusing to 
take cognizance of the cause on the appeal, since it is indis- 
pensable to the due administration of the law, that it should 
be properly presented, and the controversy disclosed in the 
conflicting allegations and demands. 

But as a case for the advice of the Court as to the effect of 
certain provisions of a testamentary disposition of land be- 
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tween the legal claimants, the invoked jurisdiction cannot 
be entertained. If its object be for partition, after a decla- 
ration of rights, it should have been begun before the clerk, 
and there is no averment in the complaint of any common 
possession, no demand of partition, and the specific relief 
sought is a sale to be made by a commissioner. 

If the sale be the end aimed at, it would have to be made 
by an administrator de bonis non cum testame9~to annezo, and 
none such has been appointed and is before the Court. 
Vaughan v. Fawner, 90 N. C., 607 ; Council v. Averett, 95 N. C., 
131. 

But the fundamental defect in the case, coiisists in its call- 
ing for the exercise of an equitable jurisdiction in advising 
upon a question of pure legal right, when there is no ob- 
stacle to bringing a suit at law, and no trusts involved, in 
executing which the trustee seeks the authoritative guidance 
of the Court. Where a party is in possession and cannot 
sue, under certain circumstances he can apply to the equit- 
able jurisdiction to have removed a cloud upon his title. 
But he will not be aided when the way is open to a suit at 
law. Busbee v. Macy, 85 N. C., 329; Busbee v. Lewis, Ibid., 
332; Penman v. Boyden, 86 N. C., 585. 

The principle is thus stated by PEARSON, J., in Tayloe v. 
Bond, Busb. Ey., 15: "The Court cannot, for instance, enter- 
tain a bill for the construction of a devise. Devisees clairn 
by purchase under the devise as a conveyance. Their rights 
are purely legal and must be adjudicated by Courts of law." 

The same rulings have been made in Sirnmons v. Hen- 
- dricks, 8 Ired. Eq., 55 ; Simpson v. T.tlnllace, 83 N. C., 477 ; 
Alsbrook v. Reid, S9 N. C., 164. 

The last case is very similar in this aspect of it to that 
before us. 

I t  is unnecessary to pursue the subject further. The ac- 
tion must be dismissed without prejudice, and it is so ad- 
judged 

Dismissed. 
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THOMAS D. HOLLEY v. SALLIE D. HOLLEY et als. 

Processio?~i7tg-Estop~~el-Former Judgment-Amendments. 

1. Where the rights of parties have been once judicially determined, it  
is irregular and improper to attempt to do away with the effect of 
the judgment, by attempting to try the same right in a different 
may. 

2. Where the pendency of another action, and a judgment therein which 
disposes of the subject matter of the controversy in the new suit. is 
notregularly pleaded, but is taken adrantage of by an exception, 
the infornlality is such that this Court will not pass on the question, 
but will remand the case, that the fact may be regularly ascer- 
tained. 

3. The Supreme Court has the power, jnaproper case. to remand causes, 
to the end that proper amendments may be made, or further pro- 
ceedings taken in the Court below. 

4. Where the title to a tract of land has been passed upon in one action, 
the losing party cannot re-open the question by a proceeding to 
have the land processioned. 

(Holley v. Holley, 94 N. C. ,  96; referred to). 

PROCEEDING to procession land, heard on appeal from the 
clerk, by Connor, Judge. a t  Fall Term, 1885, of BERTIE SU- 
perior Court. 

The appellant brought this proceeding on the 30th day of 
October, 1884, to have the tract of land described in the 
record processioned, as allowed by the statute, (The Code, 
$5 1926, 1927, 1928). 

The processioner and freeholders made report of their 
action, to which the appellee filed numerous exceptions. 

These exceptions mere overruled by the clerk of the Court, 
and he  confinned the report. On appeal, the Judge r e~e r sed  
the order of the clerk, sustained the exceptions, and set the 
report aside. Thereupon, the petitioner appealed to this 
Court. 
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Messrs. C. iM. Busbee and R. B. Peebles, for the plaintiff. 
Mr. John Gntling, for the defendants. 

MERRIMOK, J., (after stating the facts). I t  would seem 
that the present proceeding was unnecessary, if not improper, 
as i t  appears from the eighth exception of the appellee, that 
at and before it began, the present appellant had begun an 
action against the appellee to try the title to the land in 
question. In  that exception, it is alleged, "that the lands 
described in the petition in this case, are the same iands de- 
scribed in the complaint in the case of Thos. D. Holley against 
Geo. Gaskins and Sallie D. Holley, brought by the said Thos. 
D. Holley at the Fall Term, 1883, of Bertie Superior Court, 
and tried upon issues joined between the parties, at January 
Special Term, 1884, of said Court, and carried by appeal by 
the said Thos. D. Holley to the Supreme Court of North 
Carolina, from a verdict and judgment against him, in which 
Court it is now pending. The defendant Sallie D. Holley 
submits, that the plaintiff has no right in law to have the 
said land processioned while her suit upon said land to try 
the title and possession thereof is pending, and that the pro- 
cessioner and commissioners had no right to procession the 
same, pending the said cause, and their report in that behalf 
is inoperative and void." 

I t  is suggested to us by affidavit, that the judgment in the 
action mentioned in the above recited exception has been 
affirmed in this Court, and that it embraces and settles the 
matter in controversy in the proceeding. See Holley v. 
Holley, 94 X. C., 96. If this is true, the judgment ought to 
conclude the parties here, indeed everywhere. I t  is not 
only unnecessary and unseemly, but absurd as well, to settle 
the rights of parties in one litigation by solemn judgment, 
and allow them to litigate the same rights in a subsequent 
one, in a different form and perhaps in a different way. I n  
the orderly course of procedure, this cannot be allowed. Par- 
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ties have no right to contest their respective claims indefi- 
nitely. If this were so, nothing would ever be determined 
by Courts of justice. Rights regularly settled in an action, 
ought to so remain perpetually, and will, unless there shall 
be some misadventure or improper interference with the 
course of justice. 

I t  seems, that the appellee intended, by the exception 
above referred to, to plead informally the pendency of the 
action mentioned therein, and it may be that the judgment 
appealed from in this case, was founded upon the pendency 
of that action, but that it was, does not satisfactorily appear. 
This exception is so informal and the facts so imperfectly 
found that we cannot so determine. 

As we cannot, we deem it proper, with a view to justice 
and consistency in procedure, to remand the case, to the end 
that the Court below may allow the appellee, upon such 
terms as may be just, to amend her pleadings, if she shall 
be so advised, by pleading the judgment in the action men- 
tioned and referred to in the eighth exception recited above. 
This course cannot unduly prejudice the appellant, because, 
if the matter here in controversy has been settled in the 
former action as suggested, then he ought to be concluded; 
if not, then he can have the benefit of this proceeding ac- 
cordingly as his rights appear to be. 

The statute (The Code, $965,) contemplates that cases may 
be thus remanded with a view to justice. I t  provides that 
* * * * "the Court may remand the case to the intent 
that amendments may be made; further testimony taken; 
and other proceedings had in the Court below." And the case 
being remanded, the Superior Court has authority to allow 
all proper amendments. The statute (The Code, $277,) ex- 
pressly confers ample power on it for such purpose. 

Let this case be remanded, and a copy of this opinion be 
certified to the Superior Court, to the end that further ac- 
tion may be taken there according to law. It is so ordered. 

Remanded. 
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W. J. HARRIS et al. v. THOMAS WOODARD. 

Chattel 1Mort.qage-Evide?~ce-iVotice-Conditional #ale. 

1. Where the property conveyed in a mortgage was described as " one 
bay mule," when in fact it was a black mule, the property in the 
black mule will pass, if it is admitted or pro~yed that the mule in 
controversy was the one really intended to be covered by the mort- 

gage. 
2. Whenever it becomes nesessary to identify the property conveyed in 

a mortgage from property of a similar kind, or to show what was 
intended to be conveyed, par01 evidence is admissible. 

3. Where the title to property is retained until the purchase money is 
paid, no title to the property passes, although the description of the 
chattel in the instrunlent containing the agreement for the condi- 
tional sale is wrong. 

4. Where a party sold a mule. and retained title until the purchase 
money was paid, and afterwards took a nlortgage on the same mule, 
and both in the sale note which recited that the title mas retained, 
and in the mortgage, the mule was incorrectly described as  a bay 
mule, when in fact it was a black one, and the mortgagor afterwards 
sold the mule. which was purchased from his vendee by the defen- 
dant; It was held, that the defendant, although acting in good faith, 
and in ignorance of the fact that it did not belong to his vendor, got 
no title. 

(Hall v. Younts, 87 N. C . ,  291; Go$ v. Pope, 83 N. C., 127: cited and 
approved). 

This was a C I V I L  ACTIOK,  tried before Philips, Adge, at 
Spring Term, 1886, of WILSON Superior Court. 

The plaintiff alleged that on the 23d of February, 1880, 
one B. H. Tyson contracted to sell to one Silas Lassiter a 
certain mule, for which Lassiter executed a note, of which 
the fo l lo~ing is a copy: 

"Nine months after date, I promise to pay to the order of 
B. H. Tyson, the sum of $115, with interest at  8 per cent., 
for one bay mule; said mule to be its security, the title of 
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said mule to remain in said Tyson until said purchase money 
is paid. February 23d, 1880. 

(Signed) 811,~s LASSITER, [Seal.] 

Thereupon, Lassiter took possession of the mule, and imme- 
diately thereafter T y n  tran3ferred the note to the plaintiff 
for value, and no part of it has been paid. That some time 
in  October, 1883, one Pharaoh Lassiter sold the mule to the 
defendant, without the knowleclge and consent of the plain- 
tiff, and that there has been a demand and refusal. So much 
of the answer as is material, denies the allegations of the 
complaint, but admits the purchase of a mule from Lassiter, 
which he says is a black mule, lout that "it is not the abso- 
lute, qualified or partial property of the plaintiff." The case 
was referred to A. G. Brooks who reported the facts as fol- 
lows : 

" 1. On February 23,1880, B. H. Tyson made a conditional 
sale to Silas Lassiter of a dark bay mule, (taking the paper 
writing set out above). 

" 2. Thereafter, Tyson transferred the said note for value 
to the plaintiff in this action. 

"3. Subsequently to said transfer, the note being still 
unpaid, the plaintiff took from Silas Lassiter and his son 
Pharaoh, (who then, and during the period covered lo\- the 
hereinafter recited facts, was living and farming with his 
father), a mortgage for existing indebtedness and to secure 
payment for agricultural supplies, on crops raised by them 
on the plaintiff's land, and on other personal property, in- 
cluding the mule aforesaid, and therein described as a bay 
horse mule; which mortgage was shortly afterrvards, and 
prior to the purchase hy the defendant, duly recorded in 
Wilson county, wherein all said parties resided and all said 
property was situate : that the indebtedness described in 
the mortgage did not include the note g i ~ e n  for the pur- 
chase money of said mule. 
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"4. Said mule was incorrectly described, both in said note 
and said mortgage; in that, whereas said mule was in fact a 
black mule, it was described as a bay mule. 

" 5 .  About the fall of 1883, and after the registration of 
the mortgage, the defendant, being ignorant in point of fact 
of the existence of said mortgage or of the plaintiff's claim 
to the mule, gave to said Pharaoh Lassiter, (then in the 
actual possession of the mule), in exchange therefor, a cer- 
tain horse and $30 in money, and took the mule into his 
possession as his property, honestly believing that said Pha- 
raoh was the owner of the mule and had full power to con- 
vey a good and unencumbered title to the same. 

" 6. After said exchange, the said Pharaoh carried the 
horse to his home, where he and his father, Silas Lassiter, 
lived; and said Silas, being fully apprised of the exchange, 
suffered the horse to be kept and used on his farm until the 
animal's death, without any offer or attempt to return it to 
the defendant. 

" 7. The plaintiff, on being informed of said exchange sev- 
eral days after its consummation, demanded the mule of the 
defendant, expressly basing his claim upon the said mort- 
gage; and, upon defendant's refusal to rescind said trade, 
began proceedings in claim and delivery auxiliary to this 
action, in which he again asserted his title to be that of 
mortgagee, first asserting a title under said conditional sale 
upon the trial before the referee. 

" 8. After said exchange, the defendant, honestly believing 
himself to be the legal owner of the mule, disposed of the 
same to third parties, by whom successive trades have been 
made, so that the mule cannot now be found and produced 
to abide the result of this action. 

"9. The value of the mule is $126, and the annual value 
of its use and services is $25. 

"10. The mule which defendant received in exchange 
from Pharaoh Lassiter was a black mule and not a bay mule." 
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By an amendment in the cause, Tyson mas made a party 
plaintiff. Upon these facts, the referee, who had evidently 
given the matter an  intelligent consideration, decided as a 
conclusion of law, that the plaintiff was not entitled to re- 
cover, because: 1st. The incorrect description of the color of 
the mule in  the mortgage to the plaintiff, prevented its con- 
veying or imparting to the defendant constructive notice of 
plaintiff's title ; 2d. The taking of the mortgage superseded, 
as to third parties, including the defendant, the plaintiff's 
claim under the conditional sale: 3d. The plaintiff having 
based his present action on his claim as mortgagee, cannot 
succeed in  his claim as holder of the note of Tyson; 4th. 
The action of Silas Lassiter, in retaining the horse on his 
farm, was a ratification of the exchange made by his son, 
and made the defendant a purchaser of the mule from the 
mortgagor. The Court overruled the referee's conclusions 
of law, and gave judgment for the plaintiff, from which the 
defendant appealed. 

Mr. F. A. Woodard, for the plaintiffs. 
Mr. Hugh l? Murray, for the defendant. 

DAVIS, J., (after stating the facts). I t  is conceded that the 
mule described in the note and in the mortgage is the mule 
claimed by the defendant, and the subject of this action. 
The question presented is: Did the plaintiff, whether claim- 
ing as mortgagee, or as the equitable owner of the legal 
title, retained by the legal vendor, (which passed to him 
with the assignment of the note,) lose his right to have the 
mule subjected to the payment of his debt, by reason of the 
misdescription, or incorrect description, contained both in  
the note and in  the mortgage? 

The answer is not free from difficulty, but after careful 
consideration, we are of opinion that he does not. I n  Hall 
v. Younts, 87 N. C ,  291, the horse sued for was described as 
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"a  dark chestnut horse," and in the mortgage as "a  black 
horse," and when it was proposed to put the mortgage in 
evidence, it was objected to because of this discrepancy in 
the description, and the Judge was requested to charge the 
jury, that there was no evidence that the horse sued for was 
the one conveyed in the mortgage. The Court held differ- 
ently, and admitted the mortgage. The identity of the 
horse was a question of fact for the jury, and as it was ad- 
mitted in that case that the horse mentioned in the com- 
plaint was the same as that mentioned in the mortgage, 
(though described differently,) the evidence in regard to the 
identity mas needless. Whenever it becomes necessary to 
identify the property conveyed in a mortgage from property 
of a similar kind, or to show what was intended to be con- 
veyed extrinsic and pa rd  evidence is admissible. Herman 
on Chat. Mort., $39. In  Go$ v. Pope, 83 N. C., 127, the 
Chief Justice said : " The identity of an assigned article of 
property, and the means of ascertaining it, are largely de- 
pendent upon extrinsic proofs, of the force and sufficiency 
of which the jury must judge." The intention of the par- 
ties will not be defeated by a false description of the thing 
conveyed. I n  this case, the mule, though incorrectly de- 
scribed both in the note and the mortgage, is the identical 
mule, as the fact is found, claimed by the defendant. 

Under the conditional sale, the title to the mule did not 
pass to Silas Lassiter until he had paid for it, and the de- 
scription contained in the note, whether accurate or inaccu- 
rate, could not mislead him, or protect any one claiming 
under hi&, nor could the misdescription contained in the 
mortgage protect him, for he purchased of Pharaoh Lassiter, 
who had no title at all. I t  becomes immaterial in this case, 
to consider whether the plaintiff is entitled to recover on 
his mortgage or on his equitable title acquired by the assign- 
ment of the note by Tyson. 
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As against Lassiter, or any one claiming under him, his 
title is good, whether by the one wag or the other. I t  was 
the defendant's misfortune to purchase from one who had 
no title, and the well known maxim, caceat emptor, applies, 
and this disposes of the lst, 2d and 3d ground upon which 
the defendant based his right to hold the mule. 

But 4th, Pharaoh Lassiter exchanged the mule with the 
defendant for a horse, which he carried honie, and " Silas 
Lassiter, having fully approved of the exchange, suffered 
the horse to be kept and used on his farm uiltil the aninial's 
death, without any offer or attempt to return it to the de- 
fendant," and the defendant insists that this "was a ratifica- 
tion of the exchange effected by his son, and made him a 
purchaser of the mule for value, of the mortgagor." The 
son had 110 title and the father had none, and the ratifica- 
tion by the latter of the worthless title of the former added 
nothing to its value. The plaintiff never ratified it, but 
"on being informed of the exchange several days after its 
consumniation, demanded the mule," and on refusal, insti- 
tuted this action. 

The judgnlent of the Court below was for the plaintiff, 
and this is affirmed. Let this be certified. 

No error. Affirmed. 

0. M. MAY0 v. J . .W.  LEGGETT. 

1. A certiorari will not be granted to correct the stMement of the case 
on appeal as made up by the Judge, unless it is suggested that an 
unintentional mistake has been made, when the case inay be re- 
manded, or a certioruri granted, in order to give the Judge an op- 
portunity, if he thinks proper, to correct the case. 
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2. Where the true owner of property holds out another as the owner, or 
allows a third party to appear to have the full power to dispose of 
it, and innocent third parties are thus led into dealing with such 
apparent owner, the real owner will be estopped, and the innocent 
purchaser protected, but in order for the estoppel to anse, the pur- 
chaser must have been misled by the owner. 

3. Actual possession of land is notice to the world of any equity of the 
occupant. 

4. Land was conveyed to a trustee to secure debts, and afterwards a 
third party took a conveyance of the equity of redemption and paid 
off the debts, and then sold the land to a person who took posses- 
sion. The vendor then caused the trustee to sell the land under the 
terms of the deed, in order to get the legal title out of him; I t  was 
held, that a purchaser at  such sale, with full notice of the facts, got 
no title, and no estoppel arose against the owner of the equity. 

(State  v. Gay. 94 N. C., 822; State v. Miller, Ibid.. 902: T a r e  v. Nisbet, 
92 N. C., 202: Currie T. Clark, 90 N .  C., 17; 3IcDaniel v. King, 89 
N .  C., 29: Holmes v. Crowell, 73 IT. C., 613; Nelvin v. Bzcllard, 82 
N. C., 34; Stith v. Lookabill, 76 iY. C.,  467; Isler v. Koonce, 81 N. C. ,  
378; Walker v. Mebane, 90 N. C., 259: cited and approved). 

This was an ACTIOS for the recovery of land, tried before 
Philips, Judge, at Spring Term, 1886, of the Superior Court 
of the county of MARTIN. 

A trial by jury was waived, and the facts found by the 
Judge are substantially as follows : 

On the 18th of December, 1877, Thomas Jones was the 
owner of the land in controversy, and on that day conveyed 
the same by deed of trust to Joseph T. Waldo, to secure the 
payment of certain debts therein named to J .  W. Sherrod 
and W. L. Sherrod, partners, with authority to sell upon 
their request. Thomas Jones died in 1880, leaving a will, 
which was duly proved, and by which he devises to his son, 
W. P. Jones, the land conveyed in the deed to Waldo. 

On the 1st of April, 1880, W. P. Jones conveyed his equity 
of redemption in said land to J. D. Biggs & Co., for certain 
considerations mentioned in the conveyance, one of which 
was that J. D. Biggs $ Co. should pay off and discharge the 



FEBRUARY TERM, 1887. 239 

notes to Sherrod & Bro. secured by the deed to Waldo. Im- 
mediately after the purchase by J.  D. Biggs & Co., they ob- 
tained from J. W. Sherrocl cit Bro. indulgence upon the debts 
secured by the trust deed. till the 14th of October, 1880, 
when they paid the said debts and interest, and took from 
Sherrod & Bro. an  assignment of the notes for value, by an en- 
dorsement, without recourse. At the time, J. D, Biggs c !  Co. 
intended a payment and discharge of said notes, and charged 
the sum paid Sherrod & Bro. and other suim paid by them, 
against the Thomas Jones land, in an account ~ h i c h  they 
opened upon their books, and thereafter and until the trial, 
kept the said notes among their deeds coi~nectecl ~ ~ i t h  the 
Jones land, and not among their credits. On the first day 
of January, 1881, J. D. Biggs 8: Co., for the consideration of 
$3,250, conveyed to the defendant the land in controversp, 
who at once entered into actual possession, and so remained 
till the trial. On the ...... day of h'ovember, 1884, the 
trustee, Waldo, upon the written request of J. D. Biggs $ Co., 
offered the land for sale at the court-house door in the town 
of Williamston, for cash, after thirty days' notice. The sale 
was advertised without the knowledge or consent of the de- 
fendant, who was not present and had no notice of the sale, 
but with the knowledge and consent of J. D. Biggs cCI Co. 
Before the bidding began, J. D. Eiggs $ Co. explained to 
the by-standers, plaintiff being present, that they had paid 
the notes secured by the trust, and had sold and conveyed 
the land to the defendant; that the sale was made only to 
get the legal title out of the trustee; and while the bidding 
~t-as in progress, they made the same explanation to the 
plaintiff. The plaintiff purchased the land at $5,000, and 
about thirty days after the sale, paid the purchase money to 
the trustee and took a deed. After the sale and before the 
p a p e n t  of the purchase money, J. D. Biggs cY: Co, explained 
again to the plaintiff the matter as above stated. About 
twelve months after the purchase of the land by the defend- 
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ant, he met Biggs and told him that he understood that the 
legal title was in the trustee, and he " wanted it out." Biggs 
subsequently saw the trustee, Waldo, and told him that he 
had taken in the Sherrod notes, and.  had sold the land to 
the defendant, and that he had concluded to sell it to get the 
legal title out of him. Waldo told Biggs, "that was the 
way to get the legal title out of him." 

On the day after the purchase of the land by the plaintiff, 
the defendant met him, having heard that the land was sold 
on the day before, and said he supposed that the plaintiff 
had bought him out; that Biggs had the land sold to 
strengthen his title, and he hoped he and Biggs would fix 
i t  up. 

Plaintiff consulted counsel, paid the money and took a 
deed; the trustee tendered the proceeds of the sale, less $250 
retained for commissions, to J .  D. Biggs & Co., which they 
refused to accept, on the ground that the sale passed no title; 
whereupon, the trustee returned the money, less the commis- 
sions, to the plaintiff, taking his note with surety thereto, to 
be paid when called for. 

Upon the facts, judgment was rendered for the defendant, 
and plaintiff appealed. 

Messrs. W. B. Rodmun, Jr., and E. R. S'tan~ps, for the plain- 
tiff. 

Mr. Jas. E. Moore, for the defendant. 

DAVIS, J., (after stating t,he facts). A motion was made 
in this Court in behalf of the plaintiff, based upon affidavits 
alleging errors in the finding of facts as stated by his Honor 
in  the case sent up, for a writ of certiora~i to have the find- 
ing of facts corrected in the several particulars mentioned 
i n  the affidavits. The motion is disallowed. When counsel 
cannot agree, the case as made up by the Judge " n ~ u s t  be 
accepted as conclusively true, and the utmost which this 
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Court can do, upon the suggestion that an  unintentional 
ornission or mistake has occurred, is to remand the cause, or 
award the ce~t io~ar i  to give the Judge an opportunity, if he 
thinks propel., to make a correction." State v. Gay, 94 N. C., 
822 ; State v Xil le~,  Ibid., 902 ; Ware v. ATisbet, 92 h'. C., 202 ; 
Currie v. Clurlc, 90 N. C., 17 ;  XcDa?~iel v. King, 89 N. C., 29. 

There is no suggestion that the Judge will probably make 
any corrections in this case; on the contrary, the correspon- 
dence set out in one of the affidavits, renders it quite certain 
that he will not, for he says, "I founcl the facts from the 
proofs," and in suhstnnce, that he cannot change them with- 
out consent. 

The appeal can on!y be tried in  this Court upon the case 
as settled bj7 his Honor. 

I t  was insisted for the plaintiff, that, the clefendant was 
estopped by his conduct, and could not assert any right to 
the land as against the plaintiff, and this was the only point 
relied on in  this Court. I n  Bigelow on Estopl~el, page 479. 
relied on by the plaintiff, the rule is stated to be, " that  
where one, by his word or coacluct, ~ d f ~ ~ l l y  causes nilother 
to believe the existence of n certain state of thing,, ancl in- 
duces him to act on that belief so ns to alter his previous 
position, the former is concluded from as-erring against the 
latter a different state of things as existing at  the same 
time." This is well settled, ancl it i, added on the same 
page, that (( where the true owler of property holds out, or 
a l l ow another to appear as the owner of, or as having the 
full power of disposition, and innocent third parties are 
thus led into dealing with such apparent owners, they will 
be protected." I n  such a case, the real owner is estopped 
fro111 disputing the title of one who has been inisled by hie 
conduct; but that is  riot the case before the Court. n 'e  are 
unable to see, from the facts founcl, a single act or word of 
Leggett's, intended or calculated to mislead the plaintiff, or 
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that could mislead him. Holmes v. Crowell, 73 N. C., 613; 
Melvin v. Bullard, 82 N. C., 34. 

The defendant was in actual possession of the land, and 
this was notice to the plaintiff of his equity-this is well 
settled. But in addition to the notice which the possession 
of the defendant gave, the plaintiff was fully advised by 
Biggs that the notes secured by the trust had been paid off, 
that the land had been sold to Leggett, and that the only 
purpose of the sale was "to get the legal title out of the 
trustee." There was nothing in what the defendant said to 
the plaintiff the day after the sale, that could be construed 
as an abandonment of his rights, or as a ratification of the 
purchase by the plaintiff; on the contrary, he told the plain- 
tiff that " Biggs had the land sold to strengthen his title, 
and he hoped he and Biggs would fix it up." 

I n  Stith v. Lookahill, $6 N. C., 467, READE, J., puts this 
case: "Land is conveyed to A in trust for B. A has the 
legal title, and conveys to C. B has the equitable title, and 
conveys to D. Who is entitled to hold the land in this case, 
C or D ?" The answer is " very clearly D." 

Waldo has the legal title and sells to Mayo; Biggs & Co. 
have the equitable title and sell to Leggett ; clearly Leggett 
is entitled to hold. 

This is well settled. Washbourn on Real Property, chap- 
ter 16, @9 and 10; Jones on Mortgages, $5973 and 1799; 
Isley v. Koonce, 81 K. C., 378; Walker v. Xeebane, 90 N. C., 
259. The debts secured by the trust had been paid, and 
Mayo had knowledge of the fact, and the Court, instead of 
leaving the equitable owner to his remedy by action to re- 
deem, will set aside the sale. This (says Jones, $1799,) is 
the rule in the English Courts, and some of the Courts of 
our States. Certainly, the debts having heen paid, the legal 
title in Waldo or Mayo is but the shell, and the equitable 
title in Leggett is the substance. 

There is no error. Let this be certified. 
No error. Affirmed. 
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ANDREW SYME, Adm'r, v. ZILPHIA TRICE et als. 

I r regzr la~  Jz~dg??-~e?~t-f iIotio?~ in the  Cause-Judicial Sale.  

1. I t  is ~vel l  settled, that a motion in the cause, and not a new action, is 
the proper remedy to set aside an irregular judgment, whether the 
irregularity appears on the face of the record or not, even although 
the action is a t  a n  end. I t  is otherwise when it  is sought to  attack 
a judgnlent for fraud, which must be done by a new action, if the 
action in which the judgment sought to be attacked is a t  a n  end. 

2. Wherean adult was served with process in a cause, but filed no an- 
swer, and made no objection to any of the orders and decrees until 
three and a half years after they were passed, and then showed no 
injury to have resulted to her from the decrees: I t  was l~eld, that 
they would not be set aside a t  her instance. 

3. A judgment against an infant who has been serred with process is 
not void, but a t  most is only irregular and voidable. 

4. The Court will not set aside a n  irregular judgment against a n  infant 
as of course, and it will not do so, when it  appears from the record 
or otherwise, that the infant suffered no substantial wrong, and the 
rights of third parties, without notice, have intervened. 

(Keaton v. Banks, 10 Ired.. 381: Vass v. Building Ass'n, 91 N.  C., 55; 
Williamson v. Hartman, 92 N.  C., 236; Fowler u. Poor, 93 N. C. ,  
466; England v. Garner, 90 N. C. ,  197; Turner v. Douglas, 72 N. C., 
127; Morriss v. Gentry, 89 N. C., 248; Hare v. Holloman, 94 N. C., 
14; cited and approved). 

h l o ~ ~ o s  in the cause to set aside a judgment, heard before 
Graves ,  Judge, on appeal from the clerk, at February Term, 
1585, of WAKE Superior Court. 

The plaintiff is the administrator of George W. Trice, 
who died intestate in the county of Wake before 1879. As 
such administrator, he brought a Special Proceeding in the 
Superior Court of that county. to obtain a license to sell 
land of his intestate to make assets to pay debts, &c.; and 
made Zilphia Trice, the sole heir at law of his intestate, 
party defendant thereto. She, having filed her answer in  
that proceeding, died, and thereupon the clerk made an order 
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directing that her heirs at  law, Martha Williams, (now 
Martha Burgess,) Joseph J. Williams, and others, some of 
them infants under the age of twenty-one years, parties de- 
fendant, and to that end a summons was issued on the 27th 
day of August, 1880. 

The summons was served upon the said Martha Williams 
and Joseph J. Williams, hut they filed no answer, and it 
now appears that the said Joseph J. was an infant at the 
time of such service upon him, but it did not appear from 
the summons or other~rise, that he was an infant at the time 
of service of the same upon him. KO amended complaint 
was filed by the plaintiff after the new parties were brought 
in. On the 9th day of November, 1880, a judgment, pur- 
porting to be entered by consent of all the parties, was 
entered, directing a sale of the land, and it was afterwards 
sold on the 31st day of December, 1880, the creditors of the 
intestate becoming the purchasers; and on the 17th of Jan- 
uary, 1881, the sale was confirmed, and a final judgment 
was entered directing title to be made to the purchas- 
ers, &c. 

On the 18th day of September, 188-1, the said Martha 
Williams (now Burgess,) and Jds J. Williams moved in 
the proceeding, to set aside the judgment ordering the sale 
mentioned, the judg~nent of confirmation thereof, and all 
orders in  the proceeding affecting them adversely, because 
of alleged irregularity. 

I t  is not alleged, nor does it appear that the land ought 
not to have been sold to make assets; that the sale mas un- 
fair or fraudulent, or that it did not sell for a fair price. The 
appellants simply insist, that the proceeding and the juclg- 
ment and orders therein were irregular, and therefore these 
motions should be allowed.. The motion was made before 
the clerk, acting as the Court. He denied the motion, and 
upon appeal the Judge affirmed the order denying the 



FEBRUARY TERM, 1887. 245 

motion. Thereupon, the makers of the motion excepted, 
and appealed to this Court. 

Messrs. T. #I Argo and R. H. Battle, for the plaintiff. 
Mr. John Devereuz, Jr., for the defendants. 

MERRIMON, J., (after stating the facts). The counsel for 
the appellees insisted on the argument before us, that the 
special proceeding having been determined-completely 
ended-a motion could not be made in the proceeding to 
set the judgment aside for irregularity, and that the proper 
and only remedy in such case must be by a new and inde- 
pendent action. This is a misapprehension of the law. I t  
is well settled practice, to move in the action or proceeding to 
set aside a judgment in it, made because of irregularity, and 
this is so, whether the irregularity appears upon the face of 
the record or not. I t  is otherwise, however, when the judg- 
ment is attacked for fraud. This must be done by a new 
action, if the action in which the judgment complained of 
was granted is at an end. Keaton v. Banks, 10 Ired., 381 ; 
Vass v. Building Association, 91 N. C ,  55; Williamso?t v. 
Hartman, 92 N. C., 236; Fowler v. Poor, 93 N. C., 466. Upon 
what ground the Court denied the motion of the appellants, 
does not appear. Grounds of error are not assigned with 
precision. Particularly, it does not appear that it held that 
a remedy could not be had by a motion in the proceeding. 
I t  must, therefore, be taken that the motion was disposed of 
upon its merits, and so accepting the fact to be, we concur 
in the order denying it. 

The appellant Martha Burgess was of age, and in  pur- 
suance of the order of the Court, duly served with process. 
The Court thereupon obtained jurisdiction of her-she was 
before it, cognizant of all that was done in the course of the 
proceeding, including the orders and judgmenJs complained 
of-allowed the land to be sold-the sale to be confirmed, 



246 I N  THE SUPREME COURT. 

and made no objection until after the lapse of more than 
three and a half years, and at last, she does not allege that 
she has suffered substantial, or indeed any injury. hlost 
clearly her motion appears to be without merit. 

Kor ought the motion as to Joseph J.  Williams to be 
allowed. I t  did not appear that he was an infant a t  the 
time he was made a party to the proceeding and s e r ~ ~ e d  with 
process-at that time he was quite a young man, eighteen 
years of age, and his mother mas his co-defendant, served 
with process, and ought to have cared for his interests. 
That he was an infant served with process, did not render 
the judgment as to him void; at most it was only irregular 
and voidable. England v. Garner, 90 N. C., 197 ; and the 
cases there cited ; Turner v . Dozbglns, 72 N. C1 , 127. While 
the Court will always be careful of the rights of infants, it 
mill not, in all cases, set aside irregular judgments against 
them as of course; it will not do so where it appears from 
the record, or otherwise, that the infant suffered no substan- 
tial injustice, especially it will not when the rights of third 
parties without notice have supervened. Norriss v. Gentry, 
89 N. C., 248; Williamson. v. Ha~tmnn, slcprn; Haye v. Hollo- 
man, 94 N. C., 14. That there n-ere other infant defendants 
that might have made like motions in the proceeding men- 
tioned, cannot help the applicants. So far as appears, they 
had no authority to represent their co-clefendants, and be- 
sides, the counsel of the latter withdrew his iuotion and all 
objection in their behalf. 

No error appears, and the judgmeilt must be affirmed. 
No error. Affirmed. 



FEBRUARY TERM, 1887. 247 

T. C. OAKLEY v. C. &I. VAN NOPPEN. 

Homestead. 

Although the real property of a judgment debtor is incapable of divis- 
ion, and although it would be more advantageous to creditors to 
have it sold, the Court has no power to order a sale of the land, and 
a payment to the debtor of one thousand dollars in money in lieu 
of his homestead. 

(Campbell v. White, 95 N. C., 491; cited and approved). 

EXCEPTIONS to the report of assessors appointed to allot 
the homestead, heard before Comer, Judge, at Fall Term, 
1886, of DURHAM Superior Court. 

On execution issued upon a judgment recovered by the 
plaintiff, the sheriff caused the homestead exemption of the 
defendant to be valued and laid off to him as prescribed by 
law, and return thereof made to the clerk of the Superior 
Court with said execution. The plaintiff filed several objec- 
tions to the report of the appraisers of their action in the 
premises, among which is the following, numbered 4 in the 
series : "That the value of said house and lot, (from which 
the homestead was set apart,) undivided, is $2,500, the value 
of the house alone being $1,500; that the house and lot, (as 
plaintiff believes,) if sold together, will bring such sum as is 
amply sufficient to pay off the judgment of the plaintiff and 
pay the defendant the sum of $1,000, with which he can 
purchase such a homestead as the law allows; yet the excess, 
for the reasons set forth, would not bring at public sale 
more than $600, to the great loss of. the plaintiff; that the 
plaintiff believes the homestead allotted to the defendant as 
aforesaid, exceeds in value the homestead allowed by the 
law of this State." 

An issue was accordingly submitted to the jury, who find 
the land, so set apart as exempt, is worth $1,500. 
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Thereupon judgment was entered directing a sale of the 
entire lot, and the payment of the proceeds of sale into the 
clerk's office, whereof $1,000 should he retained, subject to 
the further order of the Court, and the residue to be applied 
to the plaintiff's judgment. From this judgment the de- 
fendant appeals. 

iWr. John Manning, for the plaintiff. 
No counsel for the defendant. 

SMITH, C. J., (after stating the facts). There is error in 
directing a sale. There should have been a re-allotment 
within the constitutional limits, which are overrun in the 
first valuation. The present case, with perhaps less reason 
in support of the order, is governed by the recent case of 
Campbell v. White, 95 N. C., 491, of which the Judge must 
not have known when the decree was made, and adhering 
to the ruling in that case, we do not propose to review it. 

The judgment below must be reversed, that further pro- 
ceedings be had according to law. 

Error. Reversed. 

WEISENFIELD & COMPANY v. McLEAN & LEACH. 

1. An execution is not a lien on the personal property of the judgment 
debtor as against bonajide purchasers from its teste, but only from 
the levy. 

2. I t  would be error in the trial Judge to single out the testimony of one 
witness, and charge the jury that if they believe the testimony of 
that witness, they would find in accordance therewith, when there 
are several witnesses who testify in regard to the same matter. 
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3. A prayer for instructions, which would involve an expression of 
opinion by the Judge on the facts of the case, must be refused. 

4. Where it was a disputed question in the case whether a mortgagor 
lived in one county or the other, a prayer for instructions which 
assumes that he resided in one of the counties, was properly refused. 

(Jackson v. Com'rs, 76 N. C., 282; cited and approved). 

CIVIL ACTION, tried before Boykin, Jidge, and a jury, at 
January Term, 1886, of ROBESON Superior Court. 

There mas a judgment for the defendants, and the plain- 
tiffs appealed. 

The facts fully appear in the opinion. 

~UY. Thos. A. McNeill, for the plaintiffs. 
Messrs. W. H. Rowland, McLean and TEn. Black, for the 

defendants. 

DAVIS, J. The plaintiffs allege that they were the owners 
of certain cotton in the seed, and a matured crop of cotton, 
ungathered, which they had purchased at a sale under an 
execution in their favor, against one J. D. Jowers, and offered 
in evidence transcripts of a judgment in their favor against 
the said Jowers, rendered July 23d, 1881, and duly docketed 
in the counties of Richmond and Robeson, also executions 
on the said judgment from the Superior Court of Robeson 
county to the sheriff of that county, and the returns thereon ; 
also executions from the Superior Court of Robeson county 
to the sheriff of Richmond county, and the returns thereon, 
showing that on the 6th of September, 1881, the sheriff of 
Richmond county levied the same on the matured growing 
crop of said Jowers, remaining ungathered in his field in 
Richmond county, and that by virtue of said execution and 
levies, the said crop and 1,897 pounds of seed cotton, part of 
the crop which had been picked out after the levy and be- 
fore the sale, were sold on the 22d day of September, 1881, 
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for the price of $21.81, which sum was applied as a credit 
on said executions. The executions bear teste the 10th Mon- 
day after the 3d Monday of February, 1881. 

D. M. RIorrison, a witness for the plaintiffs, testified that 
he was deputy sheriff of Richmond county, and had the 
executions in his hand in favor of plaintiffs against Jowers, 
and made two levies, one on 7,000 or 8,000 pounds of cotton 
in a barn, and on farming implements, and one a few days 
after on the matured cotton in the field, and that he after- 
ward sold 1,897 pounds of seed cotton and the said crop, F. 
M. McNeill being the purchaser for plaintiff; there were be- 
tween 30,000 and 40,000 pounds of cotton in the field, and 
he delivered the cotton to McNeill for plaintiffs * * * 
McNeill announced that he mas agent for the plaintiffs, and 
the sale under execution was made in the edge of the Jow- 
ers field, in Richmond county. 

Other witnesses testified as to the sale, quantity of cotton, 
&c. 

John Leach, one of the defendants, was then introduced, 
and testified that he knew the crop in dispute, and was at 
the sale ; that AlcLean and Leach, had the cotton gathered 
and used it, and applied it to accounts: they had advanced 
Jowers between $1,500 ancl $2,000 worth; before the first 
levy, they had advanced $800.00 or 81,000.00. Morrison 
told ~vitness that he was there to levy. * * " * They 
(defendants) had possession of and were gathering the crop 
when he (Morrison) came the second time. Jowers had 
delirered the crop to the defendants before Morrison had 
been there at all. * * * * The land is in Robeson and 
Riclinioncl counties. * * " " Defendants were in  pos- 
session at the time of the sale. Jowers said that they (de- 
fendants) mere interested in the crop for supplies, and he 
turned it over to them. 

Plaintiffs rested their case, and the defendants offered in 
evidence two agricultural liens, one for $700.00 and one for 
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$300.00, dated April lst, 1881, due October lst, 1881, and 
another dated August I l th ,  1881, due October lst, 1881, for 
$700.00, executed by J D. Jowers, for all crops made. The 
lien for $300 conveyed the crops raised in  Robeson, and the 
other two, the crops raised in Richmond-the last two were 
recorded in Richmond only. 

The defendant Leach testified that they (defendants) ad- 
vanced to Jowers, under these liens, between $1,200 and 
$1,500. The tm7o mortgages on Richmond crops amounted to 
$1,400, on Robeson crop to $300. 

I t  was announced publicly, before the sale, that the de- 
fendants claimed the crop. 

Upon cross-examination he said, that up to August I l th ,  
1881, he had advanced to Jowers $1,171.50; after that time 
to the 6th September, $177.70. Jowers was living at  Shoe 
Heel in  1881, and had been for three or four years. He an- 
nounced at the sale, that Jowers had turned over the prop- 
erty to defendants and that they claimed it under liens. 

J .  D. Jowers, defendant in the execution, testified: That 
he executed the liens to &Lean cY: Leach; owed them large 
amounts; turned over the entire crops to them before the 
levy by Morrison, to make their nioney; after that, he had 
no control over the crops; turned them over to them for ad- 
vancements furnished; did not know at the time what he 
owed them; did not balance any account; got credit after- 
wards. 

N. A. McLean testified, that he was at the sale represent- 
ing the defendants; that he forbade the sale, announcing 
publicly that they claimed the property under liens. and 
because Jowers had turned it over to them. 

John Leach recalled, said they (defendants) shipped the 
cotton-sold i t  and gave credit for the cotton for the year; 
amount of sales, $2,046. Charged Jowers with the expense 
of gathering the crop. $2,046 worth of cotton was made on 
the Jowers place. 
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Four issues were submitted to the jury, the first relating 
to the partnership of the plaintiffs and not contro~erted. 

2d. Were the plaintiffs the owners of the property de- 
scribed in the complaint on the 22d of September, 1881? 
Answer-No. 

3d. Did defendants wrongfully convert the same, or any 
part of i t ?  Answer-No. 

4th. What damages, if any, have the plaintiffs sustained? 
Answer-None. 

The plaintiffs asked the Court to charge the jury: "That 
the lien of the execution related to the date of it, the 10th 
Monday after the 3d Monday in February, 1881, if the jury 
believe the evidence, and if the jury believe from the testi- 
mony, that the property described in the complaint was 
levied on and sold by the sheriff, and that the plaintiffs be- 
came the purchasers, they are entitled to recover, unless 
before the levy was made, the defendants became and were 
bona jde purchasers of the said property from J. D. Jowers 
for value." 

The Court declined to charge that in this case the lien 
.of the execution related to the teste, but gave the remainder 
of the prayer. And this constitutes the first ground of ex- 
ception. I n  $448 of The Code, it is expressly declared that, 
"no execution against the property of the judgment debtor 
shall be a lien on the personal property of such debtor, as 
against any bona jde purchaser from him for value, or as 
against any other execution, except from the levy thereof," 
and there was no error in  refusing the charge, in  the terms 
requested, and in giving it as modified by his Honor. 

The second prayer was : "That if the jury believed the 
testimony of John Leach, one of the defendants, the defen- 
dants were not bonu $de purchasers of the said property, 
and the plaintiffs are entitled to recover." 

This was refused, and is the second ground of exception. 
There was no error in  refusing this charge. I t  would be 
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error to single out the testimony of one witness, when there 
are others testifying to the same matters, and charge the 
jury that if they believed that witness, they must find in  
accordance with his testimony. Jackson v. Commissioners of 
Greene, 76 N. C., 282, and the cases there cited. 

The third prayer was: " That  the lien for $700, April lst ,  
1881, is void as to the creditors of J. D. Jowers, because i t  
was recorded in Richmond county, and J .  D. Jowers then 
resided in Robeson county." 

This was properly declined, because it involved a n  expres- 
sion of opinion as to the facts of the case, and so the third 
exception cannot be sustained. We need not refer to au- 
thorities to n~aintain the position that, in his charge, the 
Judge can expresa no opinion upon the facts. 

The fourth ground of exception was the refusal to instruct 
the jury:  '#That  the lien of $700, August 11th) 1881, which 
was recorded September 3d, 1881, only purports to convey 
to secure future advances, and does not secure any advances 
made before that time, and conferred no title on defendants, 
except to secure future advances, and that said lien was void 
as to the creditors of Jowers, and as to plaintiffs, because i t  
was recorded in Richmond county, and the said Jowers re- 
sided in  Robeson county." 

His Honor refused to give the charge i n  the express words, 
for the same reason as the third, and because it involved 
an  expression of opinion as to Jowers' residence, but that 
part of it which related to its being security for future ad- 
vances alone, was given. There was no error in this of 
which the &intiffs can complain. 

The fifth ground of exception was the refusal to charge, 
as requested: ' .That  the lien for $700, dated August l l t h ,  
1881, and which was recorded September 3d, 1581, was void 
as to creditors until i t  was recorded, and that  if the jury 
believe the testimony of John Leach, the defendants had 
only advanced $300.00, and that if the said Jowers trans- 
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ferred all the property as testified. to secure the said sum, 
would he fraudulent in law, and the plaintiffs are entitled 
to recover." 

His Honor refused to give this instruction, and charged 
the jury, that the plaintiffs. claiming as purchasers under 
execution against Jowers, could only get such an  interest as 
Jowers had, but if the two liens registered in Richmond 
county were valid and subsisting at  the time of the levy 
and sale, plaintiffs could not recover, if the liens conveyed 
the crops; that if Jowers was a resident of Robeson countj, 
the liens having been registered in Richmond county alone, 
were inoperatire as against the creditors of .Towers." 

To this the plaintiffs excepted. This exception cannot be 
sustained. 

Upon a review of the record, we find no error in  the 
rulings of His Honor, of which the plaintiffs can complain, 
and the judgment must be affirmed. 

No error. Affirmed. 

BEDFORD JENKINS et al, v. W. A. JENKINS. 

Wills-Probate of-Rule in Shelly's Case. 

1. Prior to January 1, 1856, when the Revised Code went into effect, a 
will which was attested by two witnesses, could be proved in com- 
mon form by the oath and examination of one of themonly. Since 
that time, it must be proved by at least two of the subscribing wit- 
nesses, if living. 

2. Where a will only gives the " use" of land to a devisee for life, with 
remainder to his heirs, the word "use" makes it clear that the 
devisor only intended to give a life estate to the first taker, and the 
rule in Shelly's case will not apply. 
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3. Wl~ere  land is de-rised to the devisee for life, and after his death tobe 
equally divided among the heirs of his body, the rule in Shelly's 
case does not apply and the heirs take as purcllasers. 

4. So n here by 15 111 the use of all the balance of the testator's estate, 
including lands. \\ere d e ~  ised to thr  de\ isee for 111s natural hfe, and 
at 111s death to be equally d ~ r  ~ d e d  anlong the h e ~ r s  of 111s bodj . It 
icas held, that the rule 111 bhellj 's case d ~ d  not apply. 

5,  The question is left open whether the rule in Shelly's case is abrogated 
by T h e  Code, s1829. 

(Unirersity v. B l o z ~ n f ,  N .  C .  Term. 13: JIorqai~ T. BCLSS, 3 Ired., 245; 
H o m e r  v. Sp~i?zg.s. 10 Ired., 180: Mci~shnll T. Fisher, 1 Jones. 111 ; 
W o r d  v. Jones, 5 Ired. Ey.. 400: JIilli v. Tltorne. 95 N. C. ,  362; Boss 
v. Toms, 4 Dev., 376; cited and approved). 

SPECIAL PROCEEDISG;, heard upon a1)peal from the clerk 
of DURHAM Superior Court, by Gihtzer. ,Tzldye, at  Chanibers, 
on the 25th of January, 188'7. 

There n-as a judgment for the plaintiff, and the defendant 
appealed. 

The facts are fully stated in the opinion. 

1711.. Johjz JIccnning, for the plaintiff?. 
JIessw. E. C. Smith and TI7. T t :  Fulle~, for the defendants. 

DAVIS, J. The plaintiffs allege that Mary Beasley was the 
owner of the land in dispute; that she died, leaving a last 
will and testament, duly executed to pass both her real and 
personal estate, which was proven at February Term, 1855, 
of the County Court of Wake, and that by her said will, she 
devised the said land as follows: "Article 5th. I desire my 
daughter, Eliza Jane Jenkins, to have the use of all the bal- 
ance of my estate, including lands, negroes, stock of all 
kinds, household, etc., during her natural life, and at her 
death to be equally divided among the heirs of her body." 
That the said Eliza J. Jenkins died in the month of March, 
1886, and the plaintiffs are her children and grandchildren, 
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and, together with the defendants, her only heirs at  law, and 
entitled to have the said land partitioned among them in 
the proportions set out in  the petition. 

The defendant answers, admitting that Mary Beasley exe- 
cuted a paper writing, purporting to be a will, but denies 
that it was in law a will, or could take effect as such; but 
without admitting the legality or sufficiency of said paper 
mriting, or that the same. even if good as a will, was ever 
duly and properly admitted to probate, he admits that the 
quoted words in the complaint are correctly quoted from 
said paper. 

For a further defence he insists, that Mary Beasley died 
intestate, and the said land descended to the said Eliza J. 
Jenkins, her only heir at  law, and that the said Eliza, on the 
27th day of March, 1868, by a deed duly proved and regis- 
tered, a copy of which is attached to the answer as a part 
thereof, sold and conveyed the said land to the defendant 
in fee. 

He further insists, that even if said paper writing, pur- 
porting to be a will of Mary Beasley, be held and deemed 
in law a good and sufficient will, he avers that the effect of 
the will was to devise the land in fee to Eliza J. Jenkins, 
who aftemarch conveyed the same to him. 

The will of Mary Beasley was duly filed and recorded in 
the book of wills in the proper office in the county of Wake, 
and a duly certified copy is filed. The signature of Mary 
Beasley is attested by two witnesses, as follows: 

(( Signed in the presence of:  
HIRAM \VITHERSPOON, 
SA~ZIUEL GREES." 

And the certificate of the probate is as follows: 
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"The  foregoing last will a i d  testament of Mary Beasley 
was exhibited in open Court and propounded for probate, 
and the due execution thereof proven by the oath of Samuel 
Green, one of the subscribing ~ i tnes ses  thereto, and ordered 
to be recorded and filed. 

(Signed) T ~ o a r ~ s  .J. L-TLEY, Clerk." 

I I11 the argument of counsel for the defendant in this Court, 
it was insisted : 

1st. That  it was necessary fhr the subscribing witnesses to 
sign i n  the presence of the testatrix, and it does not appear 
that  they so signed, but only that she signed in their pres- 
ence. 

M. That  the will was not duly proved, in that it was 
proven only by one witness, and there was no evidence that 
it was witnessed by the other. 

3d. That  even if the will was properly executed and duly 
proved, yet by a proper coiistruction, the title to the land 
in question vested in Eliza J. Jenkins in fee. 

The  mill in question was admitted to probate prior to the 
1st of January, 1856, and is governed by chapter 122, $6, of the 
Revised Statutes, which authorized the probate in  common 
form, by one subscribing witness, and not by chapter 119, 
$15, of the Revised Code, which requires that the will shall 
be proved by at  least two of the subscribing witnesses, if 
living, &c., and which has been the law since the 1st of Jan- 
uary, 1856. 

What  was the construction placed by the Courts on chap. 
122, $6, which was the law for more than three quarters of 
a century prior to 1S5tjS! 

I n  the Caicwsity 1 7 .  Blou,~t, N. C. Term Rep., 13, the will 
purported to be signet1 Isp two ~i tnesscs ,  and the probate 
was in the following worcls: ' b  The last will and testament 
of Jniner H a n m l o ~ ~ d  was exhibited and prored by the oath 

17 
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of Joseph Swift, one of the subscribing witnesses: ordered 
to be recorded." The objection was made, as in  this case, 
that  the probate was not sufficient to permit the will to be 
read as evidence of title. 

TAYLOR, C. J., said, in answer to the objection: "When 
it appears, as in this case, that the will was attested by two 
witnesses, and the clerk certifies that it was proved by one 
of them, the proof must prima facie be intended to have 
been such as the law requires. I n  other words, that the 
witness by whom it was proved, deposed also, that himself 
and the other witness subscribed the wih in  the presence of 
the testator. * * * Enough appears to give operation 
to the rule, omnia presumuntur rite eke acta." 

I11 Morgan v. Bass, 3 Ired., 245, GASTON, J., citing and ap- 
proving The University v. Blozmt, says, "that inasmuch as it 
appeared on the face of the will that it was attested by two 
witnesses, and i t  was certified to have been proved before the 
Court by the oath of one of them, it should be intended 
prima facie that it had been proved, as required in  devises 
of land, that both himself and the other witness had sub- 
scribed the will in the presence of the testator." 

These decisions are followed in Horner v. Springs, 10 Ired., 
180, and in Marshall v. Fisher, 1 Jones, 111. 

I n  the former case, the certificate was, "that i t  was proved 
i n  open Court by Henry H. Glover, a subscribing witness, 
and recorded." 

The alleged objection was, that the clerk had not certified 
that the witness proved the will as required by law to pass 
real estate, but the Court held it sufficient. 

In Marshall v. Fisher, the entry was: "The   ill of Roger 
Bratcher, proved by Henry Sikes; executor Thomas Bratcher 
qualified: ordered that letters issue." "This entry is very 
informal, but we think it is sufficient," said PEARSOK, J. 
"Res jz~dicnta pro veritate accepiter," and we think the probate 
of the will of Mary Reasley, in view of these decisions, was 
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sufficient, and this disposes of the 1st and 2d ground of ex- 
ception taken by the defendant. 

But it is contended for the defendant, that, admitting the 
will of Xary Beasley to have been duly executed and proved, 
he is still entitled to the land under his purchase from Eliza 
Jenkins, because, under the rule in  Shelly's case, she took a 
fee in the land which she conveyecl to him. 

The testatrix gives to her daughter Eliza, " the use" of all 
the balance of her estate, "including lands, negroes, stock of 
all kinds, kc., during her natural life, and at her death to 
be equally divided among the heirs of her body." Only 
"the use" was given to Eliza for life, and this use was 
both of real and personal property, which makes i t  clear 
that Eliza's interest was restricted to the use of i t  for life, 
and that no gift in fee was intended. But the further direc- 
tion, that at  her death it was "to be equallj- divided," &c., 
according to the uniform divisions in this State, takes it out 
of the rule in  Shelly's case. 

The subject is discussed at  length in Ward v. Jones, 5 Ired. 
Eq., 400, and the conclusion that the words, "to be equally 
dizdded," prevent the application of the yule in  Shelly's case, 
and limit the interest of the first taker to an  estate for life, 
has been regarded as the settled law in this State, and we 
shall content ourse11-es with a reference to that case, and to 
the case of illills v. l'imme, 95 S. C., 362, and the authori- 
ties cited in  those cases. 

I t  will be seen upon an  examillation of the case of Ross 
v. Toms, 4 Dev., 376, and the review of it by Judge PEAR~OS 
in W a r d  r. Jones, that the paramount purpose, manifested in 
the  ill of Joshua Skinner, controllecl the decision, and it 
constituted no exception to the law as stated in the authori- 
ties herein cited. The Code, S18.29, declare* that :  "Any lim- 
itation b~ deed, will or other writing to the heirs of a l i ~ i n g  
perqon, shall be construed to be the children of such person, 
unless a contrary intention appears by the deed or will." 
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This section was first enacted as a part of the Revised Code, 
and went into effect on the 1st of January, 1856. As the 
will of Mary Beasley was proved at  February Term, 1855, 
of the County c'ourt of Wake, it is governed by the law as 
i t  then was, and it is not necessary for us to determine now, 
what force and effect can be given to that section, as eKecting 
an  abrogation of the rule in  Shelly's case. 

There is no error, and the judgment below must be 
affirmed. 

No error. Affirn~ed. 

OTWAY B. DAVIS and wife et  als, v. B. L. PERRY, Ext'r, e t  als. 

Descended Lands-Administ~ntion of Estates. 

1. Creditors of a deceased person have no lien upon his lands, but only 
the right to have them subjected to the payment of the debts if 
there shall be a deficiency of the personal assets, and consequently 
a conveyance made by the heir or devisee within two years after 
the grant of administration and advertisement for creditors, is not 
absolutely void, but only subject to be annulled by the contingency 
of the personal assets proving insufficient. 

2. Where a purchaser bought land from a devisee within the two years, 
and after the death of the purchaser his administrator sold the land 
to make assets, more than two years after theissuing of letters, &c., 
upon the estate of the devisor; It was held, that a purchaser at  the 
sale to make assets got a good title as against the creditors o f  the 
devisor. 

3. In  such case, the administrator of the purchaser mill hold the money 
received from the sale of the land in l ieu thereof, and subject to the 
claims of the creditors of the devisor. 

4. Where a devisee or heir a t  law sells land derived from the clevisor or 
ancestor more than two years after the issuing of letters testamen- 
tary, &c., to a bona jkle purchaser for value and without notice, 
such purchaser gets a good title against the creditors of the devisor 
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or ancestor, but the devisee or heir holds the price received for the 
land in lieu thereof, and subject to the claims of such creditors, 
just as the land would have been. 

5. A purchaser from an heir or devisee with notice, although after two 
years. holds the land subject to the claims of the creditors of the 
devisor or ancestor. 

(Badger v. Daniel, 79 Pi. C., 372; cited and approred). 

SPECIAL PROCEEDING, heard upon issues joined before 
the clerk, by Clank, Judge, at Fall Term, 1886, of CARTERET 
Superior Court. 

I t  appears that Benjamin L. Perry died on the 25th day 
of July, 1869, in the county of Carteret, leaving a last will, 
which was duly proven on the 7th of July, 1870, and on the 
26th of the same month, the defendant B. L. Perry and John 
M. Perry (the latter now deceased,) qualified as executors 
thereof. 

On the 25th of July, 1870, Benjamin L. Perry and John 
L. Perry, devisees in the will mentioned, purported by deed 
to convey for a valuable consideration to Isaac Ramsey and 
Isaac E. Ramsey and their heirs, a part of a lot; situate in 
the county named, devised to them by that will. 

Afterwards, Isaac Ramsey died intestate, and William B. 
Duncan, administrator of his estate, in pursuance of a judg- 
ment of the Superior Court of the county named, on the 26th 
of August, 1882, sold the undivided half of said land of his 
intestate for the price of $920.00 to the defendant William 
F. Dill. 

At the Fa11 Term, 1881, of the same Court, the plaintiffs 
obtained judgment against the executors named above, for 
the sum of $4,000, and they have no personal assets of their 
testator out of which to pay this judgment. The action in 
which this jctdgment was obtained, began on the 26th of 
July, 1876, and continued pending until the judgment was 
obtained. 
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The plaintiffs contended that the conveyance of the lot of 
land devised to B. L. Perry and John M. Perry by the will of 
Benjamin L. Perry, having been made within two years next 
after the qualification of the executors of the will, was void 
as to creditors ; and likewise the deed to the defendant Dill, 
he having purchased, as insisted, with constructive ilotice of 
the plaintiffs' ri'ghts as creditors of the testator. 

The Court gaye judgment in favor of the plaintiffs, direct- 
ing a sale of the land mentioned, except so much thereof as 
was sold to the defendant Dill by the administrator of Isaac 
Ramsey. 

The plaintiffs excepted, and appealed to this Court. 

Nr.  X. D' W. Ste~lexson, ( X r .  Hen,-y R. Bryan also filed a 
brief), for the plaintiffs. 

X r .  C. R. Thomas, for the defendants. 

MERRIMOX J., (after ~ ta t ing  the facts). The de~isees ~ h o  
sold the land in question to Isaac Ramsey, had the title to it 
by virtue of the devise in the will to them, and their deed 
operated to conrey the title to him. The executors of the 
mill and the creditors had no lien upon the land of the tes- 
tator; they only had the right, in the absence of personal 
assets of the testator sufficient to pay the debts and costs of 
administration, to resort to the land to make assets to pay 
such deficit. ?;or, more particularly, had the plaintiffs or 
the defendant executor any statutory lien, nor lien created by 
judgment or otherwise, upon the land iold to the appellee 
Dill. 

The statute (The C'ocle, 31-1-48,) provides, that a deed thus 
made, and inlleed all like conveyances made by devisees and 
heirs at law, " within t r ~ o  years from the grant of letters. 
shall be void as to creditors, executors, administrators and 
collectors" of the deceased debtor. But this does not imply 
that such conveyances are absolutely void and inoperative at 
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all events. The contrary appears from the terms, nature, and 
purpose of the statute. They are only void in any case as to 
creditors and personal representatives, and as to them, only 
in case the personal assets are insufficient to pay the debts 
and costs of administration ; they are not void-they never 
cease to operate as to the parties to them ; nor are they void 
or inoperative as to bona Jide purchasers for value, and 
without notice,if made after two years from the grant of 
letters-indeed, in that case, they are "valid even against 
creditors." They are never primarily void at initio ; they 
become so only to the extent, and in the cases and contin- 
gencies prescribed by the statute; but when the voidness 
supervenes to the extent indicated, it must prevail per force of 
the statute; i t  relates back to the time when the deed or other 
conveyance first became operati~~e. I t  seems to us that this is 
the obvious and necessary interpretation of the statute re- 
ferred to above. 

Then, as there was no lien in favor of the plaintiffs or other 
creditors or the defendant executor, Isaac Ranlsey in his 
life-time, after the lapse of two years from the grant of letters 
to the defendant executor, could have conveyed the title- 
the title unincumbered-of the l a id  in question, to any bolra 
$de purchaser, for value, and without notice of the rights of 
the crediiors and of the personal representative to resort to 
the land to make assets to pay debts and costs of aclminis- 
tration, and such conveyance would have been good and 
valid even as against creditors. This is so, because he had 
the title, subject while in him, or in  any purchaser from 
him with notice, to be divested in the miy indicated a h - e .  
This was in effect decided in  Badger o. Daniel, 79 S. C., 372. 
I n  tllat case, Mr. Justice RODMAN said: " I t  is of course 
conceded, that the sale by Henry Joyner of the lands devised 
to him, to Whitfield, having been made within t ~ o  years 
after the death of Andrew Joyner, was void as to the plain- 
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tiffs. Whitfield held the land as Henry Joyner did, and 
sales by Whitfield, after two years, passed unincuinbered 
estates to his vendees, Whitfield holding the price paid to 
him in lieu of the land, and subject to its liabilities. Those 
to whom he sold within two years, held as he did, and if 
their lands should be taken, they must look to him for 
redress." 

As Isaac Ramsey had the title to the land at the time of 
his death, it was competent for his administrator, under the 
direction and with the sanction of the Court, to sell the land 
for proper purposes, and convey the title unincumbered to 
the appellee Dill, he being " a bona fide purchaser for value 
and without notice," after the lapse of two years from the grant 
of letters to the defendant executor. I t  must be taken that 
he was such a purchaser-nothing is said, or appears, to the 
contrary-and the Court below must have so treated him, 
else i t  would have given judgment adverse to him. 

The argument of the learned counsel of the appellants, 
proceeds upon the unfounded supposition that the latter had 
a lien, or " quasi lien," upon the land in the possession of 
Isaac Ramsey ; but as we have seen, they had none. On 
the contrary, he had the title under such circumstances as 
that he could in his life-time have passed it by his deed to a 
bona .fide purchaser, for value, without notice, and after his 
death, his administrator could, under the direction and with 
the sanction of the Superior Court, do so for proper purposes. 

The administrator would, however, like himself in his 
life-time would have done, hold the money, the price of the 
land, in lieu of it, and subject to be applied as it might have 
been if it had not been sold. Badger v. Daniel, supra. 

The reason of the statute seems to be, that it would be unjust 
after the lapse of a reasonable time--two years--from the grant 
of letters to the personal representative, to render void sales 
of land by devisees and heirs a t  law to bona Jide purchasers 
for value and without notice of the rights of creditors of 
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the deceased debtor. Hence in such cases the sale is upheld 
as valid, and the creditors and personal representatives must 
look to the devisee or heir, as the case may be, for the 
money, the price of the land, and not the land itself. This 
reason applies quite as strongly, when the sale is made in 
such case by the personal representative, or devisee, or heir 
a t  law of the devisee, or heir at law selling. I t  might- 
would-often happen, that such saIe would be made without 
notice or apprehension of the rights of the creditors or per- 
sonal representatives of the first testator or intestate, as the 
case might be. The judgment must therefore be affirmed. 

No error. Affirmed. 

JOHN M. FOOTE v. JAMES T. QOOCH. 

Fixtures-Mortgage. 

1. The term fixtures has a different meaning as applied to different reia- 
tions, as vendor and vendee, mortgagor and mortgagee, &c., and 
the right to detach is most favorably applied between landlord and 
tenant in favor of the tenant. 

2. The rule as to what are fixtures is the same between vendor and vendee 
and mortgagor and mortgagee, and whatever would pass in an ab- 
solute sale to a vendee, will pass as a security to a mortgagee. 

3. Where a mortgagor left in possession, improves the mortgaged prem- 
ises after the execution of the mortgage. by the erection of new 
works and the introduction of new machinery. which are intended 
to be a permanent annexation to the freehold, he cannot remove 
such fixtures and thus impair the increased security, and it seems 
that this rule applies even to trade fixtures. 

4. The intent with which the annexation is made to the freehold enters 
largely into the question of the right to remove, and if the fixture 
is made for the purpose of permanently improving the freehold, a 
mortgagor cannot remove it. 

(Bryan v. Lawrence, 5 Jones, 337; Latham r. Blakeley, 70 N. C., 368; 
Bond v. Coke, 71 N. C., 97; Deal v. Palmer, 72 N .  C., 582: Moore v. 
Valentine, 77 N. C., 188; cited and approved). 
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CIVIL ACTIOK, tried before Shepherd, Judge, at  Spring 
Term, 1886, of HALIFAX Superior Court. 

In  January, 1877, one Prescott sold and conveyed certain 
property to the plaintiff, who, on the same day, to secure the 
purchase money, executed a deed of mortgage to the vendor 
for the same property, describing i t  as being in the town of 
JVeldon, "known as the Foundry property, consisting of one 
wood machine shop, one foundry building, one blacksmith 
shop, one horse stable, together with all the machinery, tools, 
flasks, moulds, tic." These were on lands of the Roanoke 
Navigation Company, held under a lease to be continued 
at the will of the lessee, he paying a fixed ground and water 
rent to the company, and had been for thirty years. 

The plaintiff remained in  possession, and carried on his 
business operations as before, during which tiine articles 
worn out were replaced, and additions made, until the fore- 
closure of the mortgage under a judicial proceeding, and a 
sale to the defendant. These were all delivered, with pos- 
session of the premises, by the sheriff to the purchaser, un- 
der the protest of the plaintiff, who claimed all the property 
put there after the execution of the mortgage, as his own. 
The articles claimed, as sine? added, are set out i n  detail in 
a schedule annexed to the complaint, which this action is 
instituted to recover. By consent, a,trial by jury was waived, 
and the Court passed upon the evidence and found the facts. 

The plaintiff testified : All of these things claimed by me 
were put there after I purchased of and mortgaged to Pres- 
cott. I protested against the delivery by the sheriff of this 
property to Gooch. I claimed it was mine, and not included 
in  the mortgage. I gave the mortgage to Prescott to secure 
the purchase money. The sheriff put Joseph Gooch in pos- 
session for James T. Gooch, and at  his request. The articles 
were all manufactured or purchased by myself. 

On cross-examination he testified : 
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"At the time of the mortgage there were flasks, patterns 
and tools there, and I added to thern afterwards. The flasks, 
patterns and tools, &c., I claimed, are those I placed there 
after the mortgage. Flasks are boxes and movable. The 
machinery I claim, is what I added after the mortgage. The 
shafting mas bolted to the house. When I put them there 
I expected to pay for the property, and put them there for 
the use of the property. The bands were put there to stay 
as long as the shafting. They could be slipped on and ofl. 
The band-saw was bolted to the floor and also connected by 
band: put there to remain and to be used permanently with 
the property. The lathe was not fastened, but weighed 1200 
pounds, and connected by a band with the machinery. I t  
was put there to bc used permanently with the shop. The 
tools were put there to be used in  connection with the ma- 
chinery. The tools were drills, boring-bars, &e., and were 
not attached to the house. The lathe was worth $200, band- 
saw $100. 

"The following is the schedule of the property claimed: 

1 6 00 
1 lathe (n.ood)--------------------------------- 50 00 
1 counter shafting for same --------------------- 5 00 
2 boxes and 4 bolts ............................ 6 00 
2 %inch pulleys ............................... 3 00 
20 feet 2%-inch belting 1 16 
15 feet 2-inch belting ........................... 67 
Boring machine ---  . . . . . . . . . . . . . . . . . . . . . .  ------  40 00 
24 bits for same ................................ 18 00 
Band-saw 100 00 
4 saws for same ----------- -- ------------------- 10 00 
14 feet belting 61 
Grindstone bits and 5-inch moulding ------------- 1 20, 
One counter shaft--- ........................... 4 00 
2 22-inch pulleys .............................. 8 00 
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"All of the property claimed was placed there by me to be 
used permanently with the foundry property, and to enhance 
its value. The articles I put in the buildings and claimed 
by me, could be easily separated by me from those I bought 
from Prescott. They could not be separated by the sheriff, 
or others unacquainted with the business. The property 
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put there by me was mixed indiscriminately with that I 
bought from Prescott." 

The above testimony was admitted to be true, and his 
Honor so found. 

I t  was further admitted, that the value of the property 
clainied was correctly set forth item by item in the scliedule, 
and it was agreed that if his Honor should adjudge that the 
plaintiff was entitled to any of the articles claimed, he should 
assess their value at the prices named in said schedule, and 
allow interest thereon by way of damages 

I t  is admitted that if the property did not pass to Gooch 
by the deed, it w converted. 

His Honor adjudg n5'ed that the articles set forth in the sched- 
ule were fixtures, and d?d pass to the defendant under the 
conveyance from the commissioner, and that the plaintiff was 
]lot entitled to recover for their d u e ,  his Honor finding 
that said articles were connected with the foundry and build- 
ings, and attached to the same. 

To this ruling the plaintiff excepted and appealed froni 
the judgment. 

X r .  John A. Xoore, for the plaintiff. 
Messrs. JT H. Day, R. 0. Bzl,rton and Jos. B. Batchelor, for 

the defendant. 

S ~ ~ I T H ,  C. J., (after stating the facts). The term fixtures, 
as designating personal chattels so attached or affixed to the 
realty as to become part of it has a different meaning in its 
application to the relations of different parties as vendor 
and ~ ~ e n d e e ,  representative and devisee or heir, lancllord and 
tenant, the right to detach and remove, being most favorable 
to the latter. The rule that governs in case of an ab-solute 
sale and conveyance is equally applicable to a mortgage, 
which is but a form of conveyance, and what would pass to 
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the vendee, as his own absolutely, will pass to the mortgagee 
as a security. h mortgagor left i n  possessiori and use, who 
improves the premises by the erection of new works, and the 
introduction of new machinery, as a means of enlarging his 
operations, and intended to be a permanent annexation to 
the  freehold, is not a t  liberty to impair the increased security 
provided for his debt by removing them. 

Trade fixtures even, put up for the purpose of carrying on 
business since the date of the mortgage, were declared by 
Lord Romily, in Cuthwick v. Swindell, Law. Rep., 3 Eq., 249, 
"so far as they are affixed to the freehold, go with it to the 
mortgagee." The authorities in  support of this proposition 
will be found, and the subject discussed, in Tyler on Fixtures. 
a t  page 666, et seq. 

The intent with which the annexation is made, enters 
largely into the question of permanency and the right 'to 
remove. Upon this point, the plaintiff himself testified that 
the  machinery claimed by him, was "for the use of the 
property" which he expected to redeem, and the lathe was 
"to be used permanently with the shop." H e  adds, that "all 
the property claimed was placed there by me t,) he perma- 
nently used with the<foundry property, and to enhance its value." 

The cases in our own reports are in the same line. Bryan 
v. Lawrence, 5 Jones, 337; Latham r. Rlnkely, 70 N. C., 368; 
Bond v. Coke, 71 N. C., 97: Deal v. Palmer, 72 K. C., 582. 

I n  Moore v. Valentine, 77 N. C., 188; the vendee continued 
in  possession under his contract, and put up machinery in 
order to the more successful conduct of mining operations. 
H e  was afterrards adjudged a bankrupt, and a t  the sale by 
his assignee, the plaintiff became the purchaser of his estate. 
Delivering the opinion, PEARSOS, C. J., says: "When a 
mortgagor, who is allowed to retain possession, or a vendee 
under a bond for title is let into possessioa, makes improve- 
ments and erects fixtures, he does so for the purpose of en- 
hancing the ralue of the property, and l~auiny made this ad- 
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dition to the land, (the italics are in the  opinion,^ he is not a t  
liberty to subtract it, on the ground that by his own default 
he  is not able to get the title." 

The  test then is the actual attaching or affixing the articles 
of personalty to the freehold, so that they become parcel of 
the  realty, and these passed to the purchaser at  the sale un- 
der the mortgage. We cannot undertake to say whether all 
the articles enumerated in the schedule fulfill the require- 
ments; and as the appellant must show error, we must 
assume that they do. 

There is no error, and the judgment must be affirmed. 
No error. Affirmed. 

Where the Court below found as a fact that certain articles were in 
no way connected with the freehold. it disposes of the question of 
their being fixtures in this Court. 

This mas the defendant's appeal in the foregoing case 

JIr Job A. Moore, for the plaintiff. 
Messrs. TV. H. Day, R. 0. Buy ton  and Jos. B. Bntchelor, for 

the defendant. 

SLIITH, C. J. The defendant's appeal is from an  alleged 
erroneous ruling that the articles mentioned in schedule two, 
more than one hundred in number. were not the property of 
defendant. 

I t  is found as a fact by the Court, that these "articles 
were in  no way conn~ctecl ~ ~ i t h  the founclry or buildings, 
but were patterns or i nou ld~  and tools wllich were moo:1ble." 
This disposes of the question as to their being fixtures, and 
detewinines the plaintiff'q property therein. 

There is no error, a l ~ l  the j ~ ~ t l g ~ n e n t  ib affinnecl. 
S o  error. Affirmed. 
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F. R. KNOTT v. H. H. BURWELL, JR. 

Appeal-Counter-claim-Libel-Evidence-Mitigation of 

Damages. 

1. Where a demurrer to a counter-claim is sustained and the counter- 
claim stricken out, the defendant cannot appeal from the judgment 
and so stop the trial of the action, but must note his exception to 
the action of the Court and bring the point up  for review on an 
appeal from the final judgment. 

2. I n  action to recover damages for a libel, it is competent for the de- 
fendant to introduce evidence in nlitigation of damages, to show 
the provocation which induced him to publish the libel, but this 
provocation must originate in the same subject matter out of which 
the libel arose, or be closely connected with it. 

3. In actions for defamation under the former system of pleading, evi- 
dence offered to sustain a plea of the general issue could not be 
considered in mitigation of damages, but this has been changed by 
The  Code, 5266. 

4. Malice is presumed from the utterance of false defamatory words, 
and proof of it, other than proof of the utterance of the false and 
defamatory words, is not necessary, and hence it  is always proper 
to allow the defendant to prove an absence of malice in order t o  
mitigate the damages. 

5. So where the plaintiff had charged the defendant with using false 
weights in his business, and upon hearing of the charge, the defend- 
ant  sent to the plaintiff and asked him/to correct it. which the 
plaintiff pronlised to do, admitting at  $he time that the charge was 
false, but he afterwards refused to retract it. upon refusal 
the defendant published the libel sued on; I t  was held, that these 
facts were admissible in evidence in mitigation of damages. 

(Nelson v. Evans, 1 Dev., 9: cited and approved; Smith v. Smith, 8 
Ired., 29: cited). 

CIVIL ACTIOS, tried before Gilirzer, ,Judge, and a jury, at 
November Term, 1885, of GRASVIJ,I,E Superior Court. 

There was a jutlgment on the verdict for the plaintiff, and 
the defendant appealed. 
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The facts fully appear in  the opinion. 

Messrs. R. W. Winston and E. C. Smith, for the plaintiff. 
Mr. D. G. Fowle, for the defendant. 

SMITH, C. J. The action is for libel, and the complaint in 
separate counts, sets out the alleged libelous matter, pub- 
lished in a newspaper, known as The Gold Leaf, in its re- 
spective issues of February 21st and March Gth, 1884. The 
answer denies the identity of the matter contained in the 
newspaper with that set out in the complaint, and the im- 
puted motive, and proceeds to explain the circumstances 
that preceded and led to the publication as a means of self- 
vindication, and to details other matters in explanation and 
excuse of the act. I t  also sets up a counter-claim for dam- 
ages, on account of slanderous utterances of the plaintiff 
against the defendant, in connection with the personal dif- 
ferences which had sprung up between them in business 
operations, and to which those imputed to the defendant 
have reference. To the counter-claim the plaintiff inter- 
poses a demurrer, based upon the ground that it contains a 
distinct and independent cause of action in tort, unwar- 
ranted by The Code, $244, par. 1, and this being sustained 
by the Court and the counter-claim disallowed, the defendant 
appealed, and at the same time moved the Court to suspend 
further proceedings in the action, until the appeal could be 
heard and decided. This was also refused and the trial 
ordered to go on. To these rulings the defendant's first ex- 
ception is taken, and it is in our opinion without support in 
law. The proposed appeal was premature, and the excep- 
tion being noted upon the record, the ruling would come up 
for review after the final hearing upon an appeal then taken, 
and this opportunity is now afforded the defendant. 

We pass over so rliuch of the controversy as relates to the 
form of the issues, all of which are found adversely to the 

18 
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defendant, to consider the exceptions to the refusal of the 
Court to admit e~ idence  offered in  mitigation of damages 
under the last issue, since this, in our opinion. entitles the 
defendant to a new trial. 

To the proper understanding of the pertinence and force 
of the excluded proofs, i t  is necessary to set out the libelous 
publications as stated in the complaint, which are as follo~vs : 

(( To THE PUBLIC.-On the 13th inst., Mr. J. IT. Brown sold 
with us thirteen lots of tobacco. With the price of fire of 
these lots he was satisfied. The other six lots he took in, 
and carried to Oxford, where, on the 14th inst., in the ware- 
house of F. R. Knott & Co., the same tobacco was made to 
weigh, or reported as weighing, sixty-four pounds more than 
i t  weighed at our house. I t  has now come to my knowledge 
that Mr. F. R. Knott, since the above mentioned occurrence, 
has been busying himself trying to slander our business, and 
our personal integrity charging us with false weights, and 
giving the above as witness at  once of our false dealing, and 
his own superior honesty. As soon as I heard of the mat- 
ter, I sent my partner and brother, Mr. J. S. Burwell, to him, 
to call his attention to the injury and injustice done us, and 
to ask for such reparation as we were entitled to. There- 
upon, in  his (Mr J. S. Burwell's) presence, he agreed to sign 
a written statement, in  which he acknowledged the wrong, 
a n d  took the blame on his own warehouse, alleging in excuse, 
that from some unknown cause his scales or trucks were out 
of order on the 1&h, which was not detected by him till after 
the sale. Har ing  said all that, and allowed it to be written, 
he then refused to sign it, or to do anything else, and so this 
falsehood and slander still circulate on his authority. On 
such authority I can hardly think that any respectableman's 
character or business can be injured. I t  is the first time that 
our  weights have been questioned, and I here pronounce the 
charge knowingly, intentionally and corruptly false. Our 
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scales are correct, and .ii.e render true weights. The false 
weighing was done in Messrs. Kiiott & Co.'s warehouse, and 
done for the purpose of dishonestly and knowingly injuring 
our warehouse and benefiting himself thereby. 

Now, as to Mr. F. R. Knott. By hiscourse since that occa- 
sion, he has sliown himself insensible to /the obligation of 
t ruth or honor, and unworthy of notice from any gentleman. 
I refer by permission to Messrs. John JIeadows and I. S. 
Burwell, as to the incorrectiless of his weights of tobacco 
bought by them on the same day. The gentlemen say 
that  their tobacco was made to weigh about eight pounds 
to the pile too much on that day, which accounts for the 
gain of sixty-four pounds in the eight lots sold by Mr. 
Brown. I have further to say, that this same I?. R. Iinott 
has been charged to his face in  the city of Richmond with 
stealing, without resenting the same. We know that we 
have to make our living by fair dealing and hard work, 
and ha re  no fear that an  honest man mill question the 
one or envy the results of the other. We give true weights, 
realize the highest prices current, and pay cash for all we 
sell. And so, conscious of our integrity, we are, and I, H. 
H. Burwell, Jr., in particular, am a t  all times to be found a t  
the Carolina Warehouse, in Henderson, ready to see and sat- 
isfy all who come, and to give our friends, the farmers, a cor- 
dial welcome, and the best the tobacco market affords. 

H. H. BURWELL, JR., 
Of Burtoell Bros. & Co., Caroli~a Warehouse, Hemlerson, 8. C. 

February 20th, 1884." 

And for a second cause of action, plaintiff complains and 
alleges : 

1. That  on the 6th day of March, A. D. 1884, the said 
defendant, still further contriving and wickedly and mali- 
ciously intending to injure the plaintiff as aforesaid, and to 
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bring him into public scandal, infamy and disgrace, and to 
cause it to be suspected and believed that the plaintiff had 
been guilty of the crime of larceny, falsely, wickedly and 
maliciously, did print and publish, and cause and procure 
to be printed and published, in l'he Gold Leaf, a newspaper 
printed and published in the town of Henderson, as afore- 
said, of and concerning the plaintiff, a certain other false, 
malicious, scandalous and defamatory libel, in one part of 
which said libel is contained the n~alicious, scandalous, de- 
famatory and libelous matter following, that is to say : 

"6th and lastly, that said Knott (meaning the plaintiff) 
had been charged to his face in the city of Richmond, with 
stealing, and did not resent it," meaning and intending 
thereby to charge the plaintiff with the crime of larceny, 
and in another part of said libel is contained the false, 
scandalous, malicious, defamatory and libelous matter fol- 
lowing, that is to say : ' Not wishing to wrong a public at 
whose hands I (meaning the defendant,) have received so 
much confidence and support, by too venomous an article, 
and being unwilling to descend to a low mode of warfare, I 
(meaning the defendant,) simply offer the following certifi- 
cate from parties above suspicion, leaving it to a fair and 
impartial public to judge whether my card (meaning the 
card of defendant as published in the said Gold Leaf of 
February 20th, 1884, and set out in full in the first cause of 
action of this complaint,) was justifiable, and whether or not 
my charges against said F. R. Knott are not more than 
justified, (meaning thereby the charge of larceny as set forth 
in said first card of date 20th February, 1884, and meaning 
and intending thereby to charge the plaintiff with the 
criine of larceny,) and if I (meaning defendant,) may be 
pardoned for thus trespassing upon the patience of my 
friends and the public, I wash my hands of hlr. F. R. 
Knott.' " 
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The defendant proposed to show, that four days before the 
date of the first publication, having received information 
that he had been charged with falsely under-weighing cer- 
tain tobacco of one Brown by the plaintiff, the defendant 
sent his brother to Oxford to see the plaintiff, and to inquire 
of him if he was not in error in his statement as to the 
weight of Brown's tobacco, and to get his certificate to that 
effect; that his brother did visit Oxford, and returned the 
next day, reporting to defendant that it was a current rumor 
in Oxford that Knott had charged defendant with false 
weighing, and he had caught defendant at i t ;  that plaintiff 
said the mistake was his own in regard to the weight, and 
he would fix it all right by signing a card to thaO effect next 
morning. 

A card was prepared and presented to plaintiff as follows: 

" To THE PUBLIC.-It has been currently reported to 
the detriment of Burwell Bros. & Co., proprietors of The 
Carolina Warehouse, of Henderson, that a load of tobacco 
belonging to J. W. Brown, Esq., was sold in their warehouse 
on the 12th inst., and was taken in and brought to Oxford 
and sold on our warehouse floor on 14th February, and that 
the tobacco gained sixty-four pounds in weight. The day 
the tobacco was sold in our house, our scales or trucks were 
out of order, from some unknown cause, which was not de- 
tected by us until after the sale, and we feel that we would 
be doing Messrs. Burwell Brothers great injustice were we 
not to make the facts known to the public." 

That the plaintiff Knott refused to sign said card, and 
would do nothing further. 

The rulings of the Court in refusing the proffered evi- 
dence, deprive the defendant of the means of showing the 
provocation given by the plaintiff for the ~etnliatory and 
vindicating utterance of the words penned, in the form of 
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an  appeal to the public, and deny him the opportunity of 
showing the facts of the plaintiff's own misconduct, which 
are set out in the cards. This leaves him with no shadow 
of excuse for what he uttered in a moment of irritation, and 
smarting under a sense of injury, and places him under the 
imputation of being influenced solely by a feeling of malig- 
nity toward the plaintiff, and a revengeful spirit excited by 
no just cause. 

I t  cannot be that the same punitory consequences are to 
be measured out in the one case as in the other, nor is such 
the law. I t  is true, under former technical rules of plead- 
ing applicable to actions for defamation, it was held that the 
general issue did not let in evidence offered to sustain it, to 
be considered in mitigating damages, as is decided in Smith 
v. Smith, 8 Ired., 29; but this has been superseded by the 
more equitable provisio'n found in The Code, $266, which 
allows in the answer "both the trbth of the matter charged 
as defamatory, and any mitigating circumstances to reduce 
the amount of the damages," and whether the defendant 
" prove the justification or not, he may give in evidence the 
mitigating circumstances." 

As malice is involved in the utterance of false defamatory 
words, and separate proof of it is not essential to the main- 
tenance of the action, it is a material element in aggravating 
damages, and especially so whenwer the jury are at liberty 
to make them exemplary; it is but reasonable to allow the 
defendant to disprove its presence, and lessen its intensity in 
reducing the damages. " Even in States where the truth of 
the words is not permitted in mitigation under the general 
issue, yet proof tending to show that the plaintiff might be 
guilty of such acts as are charged, may be given to disprove 
malice and thus reduce the damages; as that prior to the 
speaking of the words, a common report or suspicion existed 
that the plaintiff had committed the act charged," with numer- 
ous references in the foot note, found on page 711 of Folkhard's 
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Starkie on Slander and Libel, from the note which is inserted 
by the editor, Woods, the extract is taken. 

Among the cases cited is that of Nelson v. Evans, I Dev., 9, 
where i t  is said, a prevalent general report of the truth of 
the words spoken may be proved in mitigation, but not in 
justification. 

" I n  cases of libel," we quote from Wood's Mayne on Dam- 
ages, S122, " the defendant may give any evidence in reduc- 
tion of damages which goes to prove the absence of malice, 
or he may show previous provocation received from the 
plaintiff." This provocation ought to originate in the same 
subject matter, or be closely connected with it, out of which 
the defendant's slander arose. iWay v. Brown, 3 B. & C., 113; 
10 E. C. L. Rep., 24. 

Now. to apply the rule to the facts of the present case: 
The defendant, in a forbearing spirit, on hearing that a seri- 
ous charge had been made against him for false weighing, 
sends his brother to the plaintiff to ascertain from him if he 
was not in error in his statement about the defendant's short 
weighing, and to obtain from him a written correction. The 
interview takes place; the current report, so prejudicial to 
the defendant, is con2municated to the plaintiff, who says it 
was a mistake of his, and that he mould in the morning sign 
a card to that effect. I t  was prepared by the editor of 
another newspaper, and when being presented to the plain- 
tiff he peremptorily refuses to put his name thereto, nor does 
he suggest any modification in its form, which would be 
acceptable. This, when repeated to the defendant, was fol- 
lowed very soon by the alleged libel. Ought not these facts 
to have been heard by the jury; and if accepted as true, 
ought they not to have been considered in determining the 
punishment to be suffered by the defendant in giving expres- 
sion to his resentment in the form adopted? Was it to be 
expected that he could rest silent under so injurious a charge, 
and repress all resentment at the plaintiff's refusal of any 
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correction ? Was it without any palliating circumstances 
that in repelling the charge, he struck back at his assailant? 

Certainly one feeling himself so wronged, and with cor- 
rection refused by the wrong-doer, does not stand in the same 
light as one who so acts with no provocation and from sheer 
malignity, and yet the exclusion of the evidence leaves him 
equally defenceless before the jury as would be the other. 

So too, we think, the statement in the depositions, with the 
information possessed by the defendant, should have been 
heard by the jury in mitigation, because the evidence shows 
that the charge about the " nested tobacco" was not a mere 
fabrication of the defendant, and hence the damages should 
not be so great as if it was the unsupported creation of the 
defendant's own brain, and conceived and brought out from 
a malicious and wicked heart. 

For these reasons the verdict must be set aside, and a 
venire de novo awarded in the Superior Court. 

Error. Reversed. 

THE TRUSTEES OF T H E  UNIVERSITY OF NORTH CAROLINA 
and.C. S. WINSTEAD v. T H E  STATE NATIONAL BANK OF 
RALEIGH and R. W .  LASSITER. 

Co?~versiolz-Demalld-Statute of L imi ta t ions-Trusts .  

1. Conversion consists either in the appropriation of the thing to the 
party's own use; or in its destruction; or in exercising dominion over 
it in exclusion or defiance of the plaintiff's rights; or in withholding 
the possession from the plaintiff, under a claim of title, inconsistent 
with that of the plaintiff, but it must be by acts, as bare words will 
not amount to a conversion. 
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2. In the case of a conversion by a wrongful taking of the chattel, it is not 
necessary to prove a demand and refusal; and so the wrongful as- 
sumption of the property and of the right of disposing of it, may be a 
conversion in itself, and render a demand and refusal unnecessary. 

3. The statute of limitations will run in favor of one who has converted 
chattels and applied them to his own use, although the true owner 
may be ignorant of the conversion. 

4. Public securities, such as State bonds, may be converted by retaining 
them under an assertion of a right to hold them in defiance of the 
true owner, as well as other property. 

5. Where a trust is created by the agreement of the parties, no length 
of time will bar the cestui que trust, for the possession of the trustee 
cannot be adverse, unless the trustee repudiate the trust by clear and 
unequivocal acts or words brought to the notice of the cestui que 
trust, but when it is sought to convert a party who has the legal 
title into a trustee by a decree, he may insist that hispossession was 
adverse, and be protected by the statute of limitations. 

,6. So where an express trustee conveys the trust property, in breach of 
the trust, and his grantee continues to hold adversely, the statute 
will run in his favor. 

17. In causes of action, which under the former practice could have been 
brought in a Court of law or a Court of equity, the Court of equity 
will be bound by the statute of limitations as much as the Court of 
law would. 

8. Where bonds belonging to a corporation were deposited by its treas- 
urer with the defendant as a security for a personal loan. which 
deposit was a breach of trust but was not known so to be by the de- 
fendant, and afterwards a new treasurer of the corporation upon 
inquiry, was told by the defendant how it held the bonds, the defen- 
dant at the same time claiming a right to hold them until the per- 
sonal loan made to the former treasurer was paid; It was held, that 
this amounted to a conversion of the bonds, the possession of the 
defendant was adverse, and the statute of limitations began to r u n  
from the conversation with the new treasurer. 

(Glover v. Riddick, 11 Ired., 582; Carraway v. Burbank, 1 Dev., 306; 
Hare v. Pearson, 4 Ired., 76; Hamilton v. Shepperd, 3 Murph., 115; 
Blount v. Parker, 78 N. C., 128; Bricklzouse v. Brickhouse, 11 Ired., 
404; Edwards v. University, 1 Dev. & Bat. Eq., 325; Taylor v. 
Dawson, 3 Jones Eq., 86; Uzzle v. E700d. 1 Ired. Eq., 227: Taylor v. 
Gooch, 4 Jones, 436; Burgin v. Lenoir, 1 Car. Law Rep., 117; cited 
and approved). 
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CIVIL ACTION, tried before Awry, Judge, and a jury, at 
February Civil Term, 1884, of WAKE Superior Court. 

There was a judgment for the plaintiffs, and the defen- 
dants appealed. 

The facts fully appear in the opinion. 

Nessrs. C. M. Busbee and E. C. Smith, for the plaintiffs. 
Messrs. Dan'l G. Fowle, John Gatling, and Geo. V. Strong, 

fos the defendants. 

SMITH, C. J .  Robert W. Lassiter, treasurer of the plain- 
tiff, having in  custody its funds for safe keeping, deposited 
with the defendant, the State National Bank, five severaI 
bonds of the State, as collateral security for moneys ad;anced 
to him, or, as the parties describe the transaction, hypothe- 
cated them for that purpose. 

Of these bonds, two, numbered 640 and 387, were sold by 
the Bank on December 8th, 1875, and the three others, num- 
bered 11, 473 and 1854, were in like manner sold, sometime 
between the 3d day of August and the 14th day of October, 
1878, and the proceeds of sales applied according to the con- 
ditions of the deposit. 

Kemp P. Battle succeeded said Lassiter in  office, and on 
February 24th, 1874, became treasurer and secretary of the 
University, and continued to be such until, June, 1876, when 
he was elected president, but he still exercised his former func- 
tions as treasurer and secretary, until the Fall of 1883. 

Soon after his election as treasurer, he demanded from his 
predecessor in office the books, papers and property belong- 
ing to the Vniversity, of which the two first mentioned were 
surrendered, but not the seal nor the public securities. 

Having information that three of the State bonds belong- 
ing to the land scrip fund, and held by the University under 
the act of Congress, 1 2  U. S. Stat. at Large, ch. 130, had 
been hypothecated with the defendant Bank by Lassiter, he 
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made inquiry of Williams, its president, when the latter 
stepped back to the vault, and returned, giving him the 
numbers 640,887 and 1854 of the bonds that had thus been 
deposited with the bank as collateral security. The witness 
ascertained that two others had been taken from the box in 
which they were kept, leaving thirty-eight of the forty bonds 
that belonged there, parcel also of the land scrip fund ; he 
again called on the bank president, and found that those 
numbered 11 and 473 were also in its possession, having 
been left there on similar conditions as the others. 

I n  both interviews, which we take it were soon after his 
appointment to the vacated office, and at least during the 
year 1874, witness infomed Williams that these securities 
constituted part of the land scrip fund of the University, 
and that " Lassiter had no right to hypothecate or to sell 
them," and he understood that the Bank claimed the pos- 
session by reason of the hypothecation. They were not then 
nor afterwards demanded, nor, so far as the testimony goes, 
did the Bank indicate any disposition to give them up, ex- 
cept on the terms of such deposit. 

For this misapplication of the trust fund, the University 
brought suit against Lassiter and the sureties on his bond, 
the summons issued in which was served on the former and 
the surety Jones, in March, 1876, and on the surety Win- 
stead, one of the present plaintiffs, on May 30th thereafter, 
and recovered judgment in Wake Superior Court at Febru- 
ary Term, 1879, for $4,913.01. 

The judgment had been nearly paid when this action was 
begun on July 30th, 1880, and the residue has been since 
paid by said Winsteacl, the only solvent debtor. 

Among other defences, not in the view we take of the case 
necessary to be considered on the appeal, the defendant, in 
its answer, relies upon the bar interposed by the lapse of 
time since its liability, if any, was incurred, counting the 
interval in which the statute was running up to the institu- 
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tion of the suit, and as against the plaintiff Winstead up to 
February 23d, 1884, when he filed his arnended complaint. 

We do not propose to pursue the course of argument of 
counsel, and discuss, as they have done, with ability and 
learning, the numerous exceptions taken and points made 
during the progress of the trial in the Superior Court, since 
the controversy will he disposed of in considering the pre- 
liminary obstacle to the maintenance of the action arising 
from the delay in bringing it since the right to sue accrued. 

If the first misapplication of the funds was without au- 
thorit!~ and tortious on the part of Lassiter, it mould seem 
not to be less so in the misappropriation to its own use and 
for the security of the advances made to him on the part of 
the Bank, for both participate in the tort. 

If this use of the fund by Lassiter was rightful, the Bank 
would not be in fault in  retaining possession until the con- 
ditions of the hypothecation were met. While making this 
suggestion, we do not propose to treat the original deposit as 
per se wrongful, since it seems to have had the sanction of 
the Trustees of the University, but to consider whether the 
claim made by the Bank, when advised of the want of 
power in Lassiter to make the disposition of the bonds and 
that they were the property of the University, to retain them 
and appropriate the proceeds of their sale for its reimburse- 
ment, accompanied with a virtual refusal to restore them, is 
not a conversion, which instantly exposed them to an action 
by the owner for their recovery. 

" A  conversion in the sense of the law of trover," is de- 
fined by Mr. Greenleaf in  the 2d volume, $642, of his Law 
of Evidence, as consisting "either in the appropriation of 
the thing to the party's own use and beneficial enjoyment, 
or in its destruction, or in exercising dominion over it in 
exclusion or defiance of the plaintifl's right, or in withhold- 
ing the possession from the plaintif, u d e r  a claim of title in- 
consistent with his own." 
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The correctness of this definition is affirmed by NASH, J., 
who quotes it almost i n  totidem verbis, in delivering the opin- 
ion in Glazier v. Riddick, 11 Ired., 582. 

In Carraway v. Burbank, 1 Dev., 306, the defendant admin- 
istered on an estate, and took into his possession as among 
the effects, a horse which the intestate held as bailee, and a t  
the sale he bid in the horse himself. The question was, did 
this amount to a conversion ; and the Court so decided. I n  
his opinion, HENDERSON, J., says : " Conversion is an act of 
ownership, exercised over the personal chattel of another, 
inconsistent with the owner's right. I t  must be an act-bare 
words will not do." I n  the same case, TAYLOR, C. J., declares : 
" If a person purchase another's goods from one having no 
right to sell them, and takes them into possession, it is assuin- 
ing upon himself the property and right of disposing of 
another's goods, and amounts to a conversion." 

I n  Hare v. Pearson, 4 Ired., 76, DANIEL, J., thus expresses 
himself on the subject: "The defendant on the day of 
sale set up a claim to the corn, as his property, but he had 
shown no title. The plaintiff gave notice to the defendant 
that he should take away the corn, which he had purchased 
at the officer's sale. The defendant said that he should not 
have it, and that he would break every bone in his body 
before he should carry i t  away. The Judge charged the 
jury, that this was in law a cowversion. * * * We think 
the charge of his Honor was correct, for a wrorzgful dominion 
and assumption of property in the chattels, is a conversion, and 
<f there be a deprivation of the property by the defendant, i t  is a 
cowemion." 

Mr. CEIITTY, in his work on Pleading, vol. I., page 153 , sa~q  
and in this the authoritiesconcur, that "the wrongful taking 
of the goods of another, who has the right of immediate 
possession, is of itself a conversion. * * I n  the case of a 
conversion by wrongful taking, it is not necessary to prove 
a demand and refusal. So the wrongful assumption of the 
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property and right of disposing of goods, may be a co)wersio?l 
in itself, and render a denland and refusal unnecessary." 

S o r  is it material to put the statute in motion, that the 
exercise of the cloininion over the goods, and applying 
them to the n-mng-doer's on-11 use, should be kaorvn to the 
owner. Hcrmiltoli v. Shepperd, 3 Jlnrph., 113 ; Blouilt r. Ptrr- 
k e y ,  78 14'. C'., 128. 

The principle is thus  ell settled. that the goods of the 
owner may be conrerted so as to expose the party to an 
action, not only by taking an  unauthorized possession, but 
by retaining it under a n  assertion of right to hold in defiance 
of such owner, and this may be of public securities as well 
a s  of other property. Brickl~oz~sc r. Brickhorrse, 11 Ire., 404. 

Reverting to the evidence, it is shown that the original 
deposit and delivery of the bonds to raise inoney, was an  
illegal and unwarranted use of them by the officer in whose 
custody they were placed, though then not known perhaps 
to the Rank, and when the fact was made known to it, the 
president claimed the right to hold and apply them accord- 
ing to the terms of the contract, as a collateral security for 
the  loan, and in resistance of the claims of the Cnirersity, 
and  they were thus subsequently disposed of. 

Sow, under these circumstances. x a s  a formal demand 
needed to put the defendant in the wrong, ancl gire the 
plaintiff a cause of action:' The defiant attitude and claim 
of the Bank, in  oppoqition, was itself a r e f ~ ~ s a l  to recognize 
the plaintiff's right, and with possession, an  exercise of 
dominion over the bonds; and a demand for restitution was 
substantially denied in advance, and thus dispensed with. 

But the plaintiEs' connsel seek to escape from the legal 
consequences of the long delay, by treating the action as 
brought by the cestui quc trust  against the depositary as a 
trustee, calling for an account of the trust fund, to which i t  
is insisted the statute doe. not apply. The clistinction is 
well marked between trusts expressly created between the 
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parties, and those declared by the Court, in respect to the 
operation of the statute of limitations. 

UTe refer to some of the many adjudications in this State 
pointing out the difference : " I11 Edwa~ds 11. L1iziversity, 1 D. 
& B. Eq., 325, it is settled," remarks PEARSON, J., ('upon 
principle and authority of the cases, that the statute of lim- 
itations protects one who has the legal title, and is sought to 
be converted into a trustee against his consent." Taylor v. 
Dawson, 3 Jones Eq., 86. 

I n  a previous case the same learned Judge had thus de- 
clared the rule: "Where a trust is not created by agreement 
of parties, but the person having the legal title is converted 
by a decree into a trustee on the ground of fraud, he may 
insist that his possession was adverse, and protect himself 
under the statute of limitations." L5de v. Wood, 1 Ired. 
Eq., 227. 

And again he says: " The relation between the heirs of 
Walker and Pannill was that of trustee and cestui pue tmst 
by agreement of parties. So Pannill's possession for no 
length of time would divest the title of his trustee, for the 
simple reason that it could not be adverse." Taylor v. Gooch, 
4 Jones, 436. 

The fiduciary may, however, sometinies occupy a hostile 
relation, and then the statute begins to run. "If  a trustee 
repudiate the trust by clear and unequirocal acts or words, 
and claims thenceforth to hold the estate as his own, not 
subject to any trust, and such repudiation and claim are 
brought to the notice of the cestz~i que trust, in such manner 
that he is called upon to assert his equitable rights, the stat- 
ute will then begin to run." 2 Hill Trustees, 5864. 

"When the trustee makes a conveyance of the trust prop- 
erty, in breach of the trust, and his grantee continues to 
hold adversely, the statute applies." '2 Dan. Ch. Prac., 1735. 
We cannot perceive how any express trust was created so as 
to form that relation between the present plaintiff, whose 
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property has been diverted to the use of its treasurer by his 
own attempted tortious disposal of it, in disregard of his 
own obligation, and the defendant, who participates in  the 
act and takes benefit under it. The fund may be pursued 
and recovered, because the property has not beeu changed 
by the hypothecation, and this by action at law as well, if 
this be a proper case for equitable interposition, as by suit 
in a Court of Equity. 1jTlnen the remedy is thus open by 
either mode of proceeding, no matter which is adopted, the 
statute is equally available as a defence. 

I n  Buryi~l v. Lenoir, 1 Car. L. Rep., 11 7, lIar,r,, J., for the 
Court, sags. "When suits are brought in this Court, over 
the subject matter of which Courts of coininon law, as well 
as this Court, have jurisdiction, this Court will consider it- 
self as much bound by the statute of limitationi as a Court 
of Law. But in  caqes where i t  has exclusive jurisdiction, as 
in  all mses of tru-ts, the statute does not stand in  the way," 
referring to the class of trusts denominated express, in op- 
position to thoie created by decree. 

As the action would at  once lie against the Bank, when, 
advised of the plaintiff's claim, it retained and exercised 
dominion over the boi~ds and disavoved any right in the 
plaintiff inconsi3tent with that derived from the hypotheca- 
tion made its faithless officer, i t  seems to us nlanifest the 
statute then began, at  least, to run its courie, for it is the 
~ i y h t  to  s i c ,  c c d  the j'clilz~,.e to me, within the preicribed time, 
that give efficacy to the ztatute. 

The jury fintl upon issues subinitted to them, that Lnsqi- 
ter had no right to hypothecate the bondi, xvl~ich then, a5 
defenilant knen~, belo~igecl to the plaintiff, and were held in 
trust, and that thrc~e vears clicl elapze before the cauze of 
action accrued and before iuit  Tvai brought as to some of 
the boncls, to-wit, tlioce sold in 1573. The Court rch3ed to 
give an  ii~struction asked, that the qtatute wai put in motion 
by what transpired b e t ~ ~ e e n  the president of the Bank and 
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Treasurer Battle, and in this there was error, for reasons 
already stated. 

We do not understand why the finding of the application 
of the bar to the claim for the bonds sold in 1875 is disre- 
garded in the giving of final judment for all, but this could 
be rectified, if it were the only difficulty in the case, by re- 
forming the judgment. We have not deemed it necessary 
to inquire into the measure of damages, nor to consider 
other interesting questions debated at the bar, as our opinion 
upon the defence arising out of the lapse of time, renders i t  
unnecessary. 

There is error, and there must be a new trial. 
Error. Reversed. 

JOHN W. SCOTT v. ELIAS BRYAN. 

1. Where four copartners joined in a note to purchase property for the 
partnership account, and after the dissolution of the firm, the plain- 
tiff paid more than his proportion of the note, and brought suit 
against the defendant for contribution; It was held, that the other 
partners were not necessary parties where they were all insolvent, 
one of them dead with no representative, and another a non-resi- 
dent of the State. 

2. Where one partner pays more than his share towards a partnership 
debt, lie can only recover from his copartner one half of the excess 
paid. 

3. Although a counter-claim to a counter-claim is not allowed, yet when 
it is pleaded at an early stage of the action, and no objection is made 
to it, this Court will not strike it out when the action has been long 
pending, but will consider it as an amendment to the complaint. 

19 



290 I N  THE SUPKERIE COURT. 

CIVI~,  A( TIOS, heard before C l n ~ k ,  Judge, upon exceptions 
to the report of a referee, at  RIay Tenn,  1886, of CH~THAII  
Sul~erior Court. 

This case, comniencecl in 1SS" and after repeated refer- 
enceb and reports, and one appeal to this Court, (13 S. C., 382,) 
has b ~ e n  protr:lcted, ancl is noti- before us for final adjutlicn- 
tion, rer? mucll narron-etl in its scope. 

'I'he referee finds to be due the plaintiff: on March lUtli, 
1813, the \urn of 81,307.3, ill making up ~vliicll amount is 
a charge of $2,000 for a debt belongiilg to the plaintiff, and 
used in  paying off a judgment recorered by one Harris 
agaii1.t tlie partie'. to this suit, in the Superior Court of S e w  
Hanorer. The indebtedness thus reduced to judgment, coil- 
sisted in three zereral notes, each for $1,030, made on Janu- 
ary lst, 1537, and payable with interest, at short interrals, 
and execatecl lmdcr seal by the plaintiff, the defendant and 
three others, 1. S. Bankq, L. A. IYilliams and \T. P. Elliott. 

The  notes were given i11 purchase of tlle steamer Enter- 
prise, intended to be run on the joint account of the copartneri, 
on the Cape Fear river, between \\'ilmington and Lockrille. 
She R as so run for a time without l~rofit, and was finally 
burned anti destro~ed 

The referee was orclerecl at Spring Term, 18'79, to report 
the partnershil) account of the Steam-boat ('ompany, and he 
reported that there m s  no such copartnership. Upon defend- 
ant'r exception, the matter ~vas  recommitted, and the referee 
directed to ascert;~in whether wch cop~r t i le r~l l ip  did not in 
fact exist, and at Spring Term, 1583, he reported that it was 
formed of the parties to the note i11 the year IS56 or 1837 ; 
and he was then required to take and state the partnership 
account. The referee failed to carrj- out the order, in conse- 
quence of tlle defendant's objection, that the other three 
niemhers of the firm were not parties to the action. ,It 
Spring Tenn, 1883, the clefendant's ol~jection was overruled, 
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to which he excepted, and the referee was directed to pro- 
ceed under the previous order. 

The parties by counsel and in person appeared before the 
referee on September <5th, when he proposed to take the 
account, v-hereupon clefendant's counsel interposed a counter- 
objection to the taking an)- evidence in  regard to the $2,000 
charge, as being an  item in a partnership matter, m-hich 
could not be divorced from the general account, and made 
a separate debt, on demand by one partner against the other; 
and he also objected to it as growing out of the relations of 
the several obligors as co-principals. 

On the contrary, plaintiff's counsel insisted, that the ob- 
jection, if of any force, came too late, as the pleading, though 
in  form a replication. had been, since its filing in  1873, 
treated as part of the complaint, and repeated orders and 
other proceedings had in the meantime taken place. 

The referee therefore took no further evidence on the 
point, and made his final report; finding i t  impossible with- 
out proof to stale the account, deciding that the defendant's 
objection came too late, and that the sum heretofore reported 
is the true balance due from the defendant to the plaintiff. 

There was judgnient in favor of t he  plaintiff, and the de- 
fendant appealed. 

Jfi. John Mann i~~y ,  for the plaintiff. 
Messm. B. I. Home and E. C. Smith, for the defendant. 

S~IITH, C. J., (after stating the facts). Jve do not deem 
the presence of the three other partners essential, since it 
appears that each of them is insolvent; Williams dead, with 
no representative ; Banks non-residen t ; and Elliott only, 
residing in the State. The suit on the notes given for the 
steam-boat was settled by the payment of $1,250, by the 
plaintiff, of a like sum by the defendant, and the plaintiff's 
surrender to Harris of a claim held by him against Elliott 
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and Harris, the latter being a surety, for $2,148, making the 
excess $2,000 paid by the plaintiff. 

Confining our attention to this item as derived from the 
plaintiffs' own funds, and as affected by their relations upon 
the note, it appears to us that while this sum in its whole 
amount should be charged to the copartne~ship account, yet 
only one half of it is due from the defendant to the plain- 
tiff, just as would have been the plaintiff's money payment 
divided between the parties, but that an  equal sum was paid 
by the defendant, and thus their contributions are equal. 

So must it be as to the alleged excess of the plaintiff's 
payment. There may be some explanation on this point, as 
me must infer from the fact that there is no controversy 
about the amount. What effect the correction may have 
upon the result, will appear upon a re-statement, if found 
necessary. We deem it therefore proper before any final 
judgment, to have the point enquired into. 

So far as the objection rests upon the form of the plead- 
ing, the charge being termed a replication, it is untenable. 

While a counter-claim to a counter-claim is inadmissible 
upon the strict rules of pleading, its early introduction in 
the action without objection to the manner of introducing, 
requires us at this late stage to assign i t  a place in the eom- 
plaint as an amendment, not as supplementary, but as be- 
longing to the first allegation of the plaintiff's cause of ac- 
tion. 

JITe therefore deem it proper to direct an inquiry upon 
the point whether the whole $2,000 shall be charged against 
defendant, or one moiety only of it, and the reference will 
be to the same referee. 

Reference directed. 
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JOHN H. HANNON v. JAS, ill, GRIZZARD et als. 

Ofice-Electiom- Cbzinty Commissioners. 

1. Qualification is as essential as election to the right to hold office, for 
the right of one elected to an office to be inducted, is in subordina- 
tion to the Constitution, and the officer must possess the constitu- 
tional qualiflcations, before he can fill the office. 

2. The result of the vote is conclusively settled, so far as the Board of 
County Commissioners are concerned, by the certificate of the Board 
of Canvassers. 

3. It is reasonable to presume and to act upon the presumption, that a 
person chosen by the electors is qualified to hold the office, but if the 
Con~missioners are satisfied, or have reasonable grounds to believe, 
that  the person elected is disqualified by the Constitution from hold- 
ing the office, they are not required to induct him. 

4. So where a person was elected to a n  office, but the Commissioners, 
acting in  entire good faith, refused to induct him, on the ground 
that he was disqualified under the Constitution from holding the 
office, but upon a suit instituted to try the title to the office it was 
adjudged that he was qualified; It was held, that a n  action would 
not lie against the Comnlissioners to recover damages for the profits 
of the office, lost by their refusal to induct. 

5 .  If the action of the Comn~issioners in such case had been prompted 
by malice, or to accomplish any unlawful end, the action would lie. 

(Worthyv. Barrett. 63 N. C., 199: McNeill v. Somers, a t  this Term; 
Hannon v. Grizzard, 89 N. C., 115; Lee v. Dz~wn, 75 N. C., 595; 
cited and approved). 

CIVIL ACTION, heard upon a case agreed, by Shepherd, 
Judge, at Spring Term, 1886, of HALIFAX Superior Court. 

The plaintiff, with the certificate of his election to the 
office of Register of Deeds in the county of Halifax from the 
County Canvassing Board, presented himself before the de- 
fendants, the county commissioners, on the first Monday in 
December, 1882, and tendering the bond required by law, 
demanded to be inducted into office, on taking the prescribed 
oath. Against this was offered a protest from some of the 
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electors, on the ground of non-residence rendering him under 
the Constitution ineligible. To this paper a response was 
made, denying that he was not a resident of tfhe county, and 
averring a want of jurisdiction in the commissioners to 
inquire into the controverted facts. 

The defendants thereupon adjourned the meeting ior one 
week, that the parties might prepare their testimony, and 
on re-assembling, instituted an investigation, the result of 
which was to declare a vacancy by reason of the alleged dis- 
qualification, and then they proceeded to fill it by the appoint- 
ment of the defendant Grizzard, chairman of the board, and 
a competitor in the election. He thereu1)on entered into 
the office, and held it until the 6th day of November of the 
next year, meanwhile receiving the fees and perquisites of 
the place, when he was ousted by a judgment of this Court 
in an action of the plaintiff instituted to test the title to the 
office. 

The present action, begun on April 7th, 1884, is insti- 
tuted against the defendants, then constituting the board 
of county con~missioners, to recover in damages the losses 
in fees and other emolun~ents sustained by their refusal to 
induct him to the office, and for this illegal action only. The 
recipient of those moneys upon whom the liability primarily 
falls, is wholly insolvent, and he is associated with the other 
defendants, as a body, in the act of exclusion. 

I n  the case made up for this Court and signed by oppo- 
sing counsel, it is admitted that the defendants, " in passing 
upon the question of eligibility of the plaintiff, acted ingood 
faith, and conscientiously in discharge of what they con- 
ceived to be one of their duties, as the board of comniission- 
ers of Halifax county." 

There was a judgment for the defzndante, and the plain- 
tiff appealed. 
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Messrs. J. M. Mullen and J. A. Moore, for the plaintiff. 
Messrs. T. LA? Hill, R. 0. Burtow and Spier Whitaker, for the 

defendants. 

SMITH, C. J., (after stating the facts). The first inquiry, 
the solution of which in favor of the defendants disposes of 
all the other matters in~olved in the appeal, is whether they, 
in assuming jurisdiction in the premises and acting upon 
their conscientious convictions, incurred personal liability 
to the plaintiff for their action in refusing to admit him. I n  
Worthy v. Barrett, 63 N. C., 199, the plaintiff (or petitioner 
as he is called,) received a majority of the votes cast for the 
office of sheriff of Moore county, but his induction into 
office was denied by a majority of the commissioners, for the 
reason that he was disqualified to hold it and exercise its 
functions, under the interdict contained in the recent amend- 
ment to the Constitution of the United States, article 14;  
whereupon, he obtained an order for the issue of a writ of 
mandamus against the board of commissioners, to compel 
them to admit him, and from the judgment in that action 
the defendants appealed. Upon the hearing, the ruling was 
reversed, the Court being of opinion that the disqualification 
did attach, and that the defendants did not commit a wrong 
in preventing the intrusion into office of a claimant not 
competent to fill it. The controversy then, as it now is, was 
as to whether the action of the commissioners was ministe- 
rial or judicial. Vpon this point, READE, J., speaking for 
the Court, uses this language : ( (  The solemn act of admin- 
istering an oath and inducting into office, may not be medy 
mii~isterinl. But if it mere, the Court will not compel them 
to do wrong, if it he clear that they did right." 

IlfciVeill v. Somers, at this Term, is to the same effect. If 
then, the plaintiff in his action against the usurping'occu- 
pant, had been found to be ineligible for the place, and had 
failed in his effort to recover it, it is plain, he would have 
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no cause of action against the commissioners, for he would 
not have been kept out of an  office to which he was entitled; 
for puali$cation i s  as essential a condi t ion as  a n  election to  the 
ho ld ing  of the qfice,  a n d  exewis ing i t s  a p p w p r i a t e  functions.  
If it be a tort to entertain an  inquiry into the constitutional 
competency of the person elect, and the duty to induct is 
absolute and unqualified, why would not a cause of action 
be furnished in denying the alleged right of admission alike 
in either case? If the power exists to examine into the 
qualifications of the applicant under any circumstances, the 
liability cannot be contingent upon the correctness of the 
conclusion arrived at, resting upon the coinmissioners in 
one case, and removed in the other. 

But it must be remembered, that the public have a right 
and an interest in having offices and places of trust filled 
by persons who, under the law, are alone declared cornpe- 
tent to discharge their duties. The right of one elected by 
a vote, to be inducted into office, is in subordination to the 
Constitution, and he must possess the qualifications it pre- 
scribes. The result of the vote is conclusively settled, so 
far as the action of the commissioners is concerned, by the 
Canvassing Board when authenticated by their certificate, 
but the person elected must be competent to occupy the 
place. The electors select, but they must select one who has 
the necessary qualifications. Are the commissioners bound 
in all cases to admit into office persons whom they know to 
be disqualified, or of which fact they have abundant and 
satisfactory proof, as of alienage or of conviction and ad- 
judged punishment for an infamous crime, or of non-resi- 
dence, upon peril of personal responsibility for an erroneous 
judgment? If so, the rule is a harsh measure to be meted 
out to those public officers in their honedt endeavours to do 
their duty. 

TVe do not mean to encourage the assumption of this 
power, for, exercised indiscriminately, it is liable to great 
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abuse and often oppression. I t  is reasonable to presume, 
and  act upon the presumption, that a person chosen by the 
electors has the required qualifications, and that he should 
be permitted to enter upon the office. But in n case where 
the possession of the necessary qualifications is drawn in 
question by the protest of a considerable number of the 
electors, and after an honest and diligent exanlination of 
facts, it so appears to the commissioners, (although the evi- 
dence was in great doubt, as appears in  the opinion in Hm- 
non v. Ci-izxard, 89 N. C., 115,) it xould be nlanifestly wrong 
to punish them in damages for an error in judgment. 

The power to exclude from office one elected to it, because 
he had not complied with the conditions of admission in 
producing before the Board the evidence of a settlement of 
taxes collected under a previous incumbency, was upheld in 
Lee v. Dunn, 75 B. C., 596, as rightfully exercised. 

The plaintiff's demand rests upon an alleged illegal as- 
sumption of authority to make any inquiry into his consti- 
tutional fitness and act upon it, irrespective of the correct- 
ness of the conclusion reached. I n  other words, it denies the 
right to refuse admission, even if disqualification does exist. 
This is to assert that one whom the law prohibits to hold 
office and to discharge its functions, has a right to be ad- 
mitted, though then liable to be removed, and that it is a 
remediable wrong in  the commissioners to recognize the 
force of the constitutional interdict in their own action in  
the premises. The Canvassing Board, as we have said, de- 
termine the result of the election : the co~nmissioners induct 
into office those who have been elected, and who are quali- 
fied to hold it. Both conditions; and alike essential in each, 
underlie the right to take it, and while in  a palpable case, 
the applicant may be denied admission, and no wrong done 
him, and the like result follows a correct determination of 
the incapacity, it would be strange to visit with damages, 
a n  unintentional error as decided in  a subsequent suit. 
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We concur with the Judge, that the action does not lie in 
this case, though i t  would if the action of the coinmissioners 
had been prompted by malice, and as a means of accorn- 
plishing an  unlawful end. 

No error. Affirmed. 

THE TRADERS NATIONAL BANK OF CHARLOTTE et als, v. 
THE LAWRENCE WF'G CO. et als. THE SAME PLAINTIFFS 
v. THE SAME DEFENDANTS-J. R. HALL'S APPEAL. THE 
SAME PLAINTIFFS v. THE WOODLAWN M'F'G CO, et  als. 

Reference- Uwry-Bonds of Corporations-re gist ratio^^- 
~/lbrtgage-~tfciterials-Liens. 

1. Where an appeal is taken to this Court from the action of a Judge in 
passing upon exceptions to the report of a referee, exceptions should 
be taken and stated in the record to the rulings of the Judge which 
it is sought to have reviewed, and the case ought not to be sent to 
this Court to be heard only on the exceptions taken to the ruling of 
the referee. 

2. Where the charter of a corporation allowed it to borrow money on 
such terms as  its directors might determineupon, and to issue bonds 
or other evidences of indebtedness; It was held, that this provision 
allowed it  to sell its bonds below their face vklue, and where it did 
so, the loan was not for that reason usurious. 

3, A provision in a charter allowing a corporation to lend money a t  a 
usurious rate of interest, does not confer the power on them to do 
so. but a provision to borrow money at  such rate, is not liable to any 
objection. 

4. Where one who knows of a prior unregistered deed of trust or mort- 
gage, procures a mortgage for his own benefit on the same property, 
which is registeredfirst, he gets the first lien on the property, unless 
he used fraud to prevent the registration of the mortgage which is 
first in date. 

5. Where a bond secured by a mortgage is surrendered and a neu7 bond 
taken in its place, the new bond will be secured by the mortgage, 
unless it appears that an extinguishment of the debt was intended. 
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6. Two corporations were under the same management, and one of 
them executed a mortgage on its property to secure a debt, and 
afterwards this debt was assumed by the other corporation, which 
executed a mortgage on its property to secure it, and the mortgage 
on the property of the original debtor corporation was cancelled. 
After the expiration of some time, the original debtor corporation 
again assumed the payment of this debt, executed a new mortgage 
to secure it, and the mortgage on the second corporation was can- 
celled: It was held, that under the provisionsof our registration laws, 
as against creditors, the cancelled mortgages were inoperative, and 
the secured creditor could claim no liens or priorities under them. 

7. As a general rule in the construction of statutes, a proviso will be 
considered as a limitation upon the general words preceding, and a s  
excepting something therefrom. but this rule is not absolute, and 
the meaning of the proviso will be ascertained by the language 
used in it. 

8. The provisions of Bat. Rev., ch. 25, 9 8 ,  (The Code, 5685,) apply to  
corporations generally, and are not restricted to those only, formed 
by foreclosures under a deed of trust of an insolvent or expiring cor- 
poration. 

9. So, where a corporation made a mortgage for the purpose of securing 
bonds to raise money; It was held, that the debts owing by such 
corporation at the time the mortgage was executed, were entitled to 
priority over the bonds secured by the mortgage. 

10. The act of 1879, which provides that mortgages executed by corpo- 
rations on their property or earnings, shall not exempt the property 
or earnings from executions for the satisfaction of a judgment ob- 
tained for labor performed, materials furnished, or for torts com- 
mitted by such corporation, so far as it relates to labor and materials 
furnished, is only intended to more effectually secure the lien given 
by the Constitution and statutes to laborers and material men, and 
was not intended to create a lien in favor of parties who furnish 
machinery, &c.. to the corporation upon its personal credit. 

(Simonton v. Lanier, 71 N. C., 498; State v. Matthews, 3 Jones, 451; 
Hyman v. Devereux, 63 N. C., 624; Kidder v. Mcllhenny, 81 N. C., 
123; Flemming v. Bzcrgin, 2 Ired. Eq., 534; Mason v. McCormick, 
75 N. C., 263; Same Case, 80 5. C., 2+4; Lanier v. Bell, 81 N. C., 
337; cited and approved). 

These were CIVIL ACTIOKS, heard upon exceptions to the 
report of a referee by Avery, Jt~dge,  at Spring Term, 1886, of 
GASTON Superior Court. 
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The Lawrence Manufacturing Company, created by a spe- 
cial act of the General Assembly, private acts, 1879, ch. 63, 
a defendant with others in one action, and the Woodlawn 
Manufacturing Company, formed under the general law con- 
tained in Battle's Revisal, ch. 26, sued, with other defend- 
ants, in another action, which actions have been consoli- 
dated and prosecuted as one, became involved and embar- 
rassed in the prosecution of their business operations, to pro- 
cure relief from which, the latter company on November 
16th, 1879, obtained from the defendant J. W. Fries a loan 
of $10,000, for which it gave its note, and to secure the same, 
executed a mortgage deed conveying its corporate property 
and franchises. 

The two companies, located near each other in the county 
of Gaston, and engaged in the same general business of man- 
ufacturing, were under the management of the same officers 
and agencies, and most of the capital stock in each was held 
by the same owners. 

I n  January, 1880, the indebtedness of the borrowing com- 
pany was assumed by its associate, which substituted its own 
note therefor, and made to the creditor a similar mortgage 
of its own property to assure its payment. Thereupon the 
first note and mortgage were cancelled. 

On March 30th, 1882, the debt was re-assumed by the 
Woodlawn Manufacturing Company, which, after making a 
payment of $2,500 on the debt, gave its note to said J. W. 
Fries for $7,600 and executed a second mortgage to secure 
the residue, upon its lands, mill, machinery and all waters 
and water privileges used in connection therewith ; where- 
upon the note of the second mortgagor company was also 
surrendered, and its mortgage in like manner cancelled for 
its exoneration. This mortgage was proved the next day 
and admitted to registration in  Gaston county on the 1st day 
of April, 1882. 
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Under a resolution of the directors and with the approval 
of the stockholders, on the day of registration of the last 
mortgage to Fries, the Lawrence Manufacturing Company 
executed a deed conveying all its land, mill and machinery 
thereon, rights, privileges and franchises, to the Fidelity In- 
surance Trust and Safe Deposit Company, a corporation 
formed under the laws of Pennsylvania, and located in the 
city of Philadelphia, in trust to secure forty-five coupon 
bonds, each of the denomination of $1,000, bearing interest 
at the rate of seven per cent. per annum, which the company 
caused to be issued and placed in the hands of thedefendant 
Hall, he guaranteeing that they would bring upon a sale a 
sum not less than two thirds of their face value. 

Unable to dispose of them in the market on these terms, 
Hall, in  pursuance of his contract, took the bonds himself, 
and paid over to the company the stipulated sum of $30,- 
000, from which was deducted a sum charged by the agent 
for his services in obtaining the loan. On July 15th follow- 
ing, both corporations becoming utterly insolvent and inca- 
pable of carrying on their business, the Lawrence Manufac- 
turing Company made an assignment of all its property, 
the land, mill and machinery thereon, with all its rights 
and privileges, to John M. Williamson, of Philadelphia, in 
trust to secure such of its notes, bills and other business 
paper on which there were endorsers or guarantors for its 
accommodation, as well as certain debts specifically men- 
tioned ; and secondly, to secure all other of its debts not 
mentioned. 

On the same day, the Woodlawn Manufacturing Company 
made a similar assignment of its property to the same trus- 
tee, to secure such of its debts as had accommodation endor- 
sers or guarantors, and the same creditors whose claims are 
preferred in the deed of the other corporation. These deeds 
were made by the same official agencies and in  terms iden- 
tical in  declaring the trusts, mutatis mutandis. 
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The actions were instituted by unpreferred creditors 
against the separate companies, fbr an adjustment of their 
liabilities, and the appropriation of the property of each 
thereto, and, as they n-ere under the same management, and 
their ol~erations and intereqts intermixed, they  ha^-e by con- 
sent been considercil, 1)rozecuted and defended as a single 
proceeding. 
,1 r e f e r ~ c e  was made to T. H. ('obb to ascertain the out- 

standing inclebteclnes~ of both companies, the resource, ap- 
plicable thereto, and the manner in ~rllicll they slloul(d in 
law be appropriated to the defendant's debts. He made 
such inquiry, ancl reported the fall and mlurninous evidence 
of the demands againyt each; ancl his finclings of fact and 
conclusions of law a, to priorities in the diitribution of the 
funds, to which exceptions were entered hy the contestant 
parties, and from the rulings of the Judge thereon appeals 
are taken to this Court. 

M.,.. W. P. By~il~m, for the plaintiffs. 
Messrs. J .  C. Ruxto?~ and 6'. E.  TYc~tso?i. fhr the defendant 

Fries. 
Mr. Joa. B. Rntcl~elor, (~Uessrs. P. D. TVulker, A. Burwell and 

Geo. F. Bnso,~, also filed a brief,) for the other defendants. 

~ I T H ,  C. J., (after stating the fact.). I t  is to be observed, 
that no specific exception is taken to the rulings of the 
Court, as should haye been done, limiting the examin a t '  ion 
to them, many of which objections to the referee's report, if 
this had been clone, might not have been pressed in  this 
Court and so relieved it of unnecessary labor. The proper 
cour,e is to state the exceptions to the rulings of the Court 
which the appellant wishes to be reviewed, after the rulings 
have been made, and to let them come up as part of the 
record, as contemplated in $418 of The Cbde. This would 
serve as a distinct and definite announcen~ent to the oppo- 
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sing party of the matter relied on, lessen the labor of the 
Court and counsel in  hearing the appeal, and tend to a fair 
trial of the cause. 

1 While there are, as there should be, full records in  each 
appeal, it will be more convenient to consider, in  proper 
order, the exceptions of the appellants and dispose of them, 
a s  they arise, in  one opinion. 

Preliminary to this, we advert to the fact that the said 
Hall, originally a defendant, having by assignment become 
the owner of many of the proved claims, and purchaser of 
the corporate property of both companies a t  foreclosure sales, 
has assumed the place of plaintiff, and filed an  independent 
complaint in  the cause. We proceed accordingly to an  ex- 
amination of the essential subject matter involved. in  the 
exceptions. 

The  mortgage of April lst, 1882: Objection is made to 
the validity of the bonds secured in  this deed for their full 
amount, as a loan unwarranted by law as usurious and void, 
for the excess above the sum borrowed. 

The answer to this, is found in  section 14 of the charter of 
the Lawrence Manfacturing Company, which declares that 
this corporatioil niay borrow monej- on such terms as its 
directors may determine upon, and they may issue bonds 
or  other evidences of indebtedness. 

I t  is true that words, essentially similar, contained in  the 
charter of the Bank of Statesville, by which i t  was author- 
ized " to lend money upon such terms and rates of interest 
as  may be agreed upon," were held to confer a power to be 
exercised under the restraints of the general lam, and not 
independently of them. Sirnonton v. Larzier-, 71 N. C.. 498. 
h like limiting interpretation was giren to general words 

in  the charter o i  the Bank of Fayctteville, authorizing i t  to 
issue notes, and not defining their denomination, in State r. 
ilfcctthezus, 3 .Jones, 431. 
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BANK v. THE M'F'GI CO. 

But these cases differ from that before us, i n  that, here 
the enabling provision is for the benefit of the borrower, and 
that  i t  may secure needed financial assistance i n  carrying 
on its business operations, while in the others the claim was 
not allowed to relieve those banking institutions from the 
restraints imposed by law upon all others, nor, in  terms, 
does i t  undertake to do so, to the oppression of those who 
deal with them. 111o~l-iso.n v. Eaton ii. Hamilton R. R. C'o., 
14 Indiana, 110. 

The mortgages to Fries: I n  Hymar~ v. lieoereux, 63 N. C., 
624, a note secured by a mortgage and transferred to an 
assignee, was surrendered, and a new note, both under seal, 
executed to the assignee in  its place, and i t  was insisted that  
the new security was no longer protected by the mortgage. 
But i t  was held, that this result did not necessarily follow 
the act of substitution, unless i t  was shown that a n  extin- 
guishment of the clebt was intended, and still less, in the 
words of RODMAN, J., "can it be presumed in  the absence of 
proof that  a creditor who takes a note in the place of a former 
one, intends to discharge the mortgage." 

The same ruling was subsequently made in Kidder v. 
~l lcI lhemy, 81 K. C., 123. 

I n  the present case, while the identity of the indebtedness 
remained, as respects the creditor, i t  was changed into a new 
security, taken from one not bound by the former, and a 
mortgage given by the new debtor upon its own property, 
the former being given up and extinguished or cancelled. 
After an  interval of more than a year, this arrangement was 
superseded by another, in which the borrowing company 
resumed its original liability, 1)aiil one fourth part of the 
clebt, gave a new note for $7 500, (the residue,) and executed 
a second mortgage on its property, then owned, for its secu- 
rity, the second note ant1 mortgage being at the smle  time 
cancelled. If there is any effect tu be given to our registrn- 
tion la~v,  the contention that the debt constitutes :L lie; 
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under the antecedent cancelled mortgages, cannot be sus- 
tained to the prejudice of intermediate debts. A creditor ex- 
amining the registry, would find that there was no mortgage 
on the property of the Woodlawn Manufacturing Company, 
after its cancellation or entry of satisfaction, when that of 
the other Company, with a new contract of indebtedness and 
a conveyance of its property to secure it, had taken the place 
of the first, and he might safely rely upon the exonerated and 
other means of the first mortgagor to meet a new contract 
with himself. 

This is repugnant to the letter and policy of thelaw, which 
in  express terms requires deeds in trust to be registered before 
they can have operation against creditors and purchasers 
for value, (The Code $1254,) and points out how, when so reg- 
istered, they may be discharged, ($1271). This evidence is 
furnished by a n  inspection of the registry, and is for the pro- 
tection and safe dealing of others with the mortgagor or 
maker of the trust deed, and would be misleading and delu- 
sive, if satisfied and cancelled mortgages, so shown upon the 
registry, could be afterwards re-instated and given precedence 
over debts contracted after such examination. 

So imperative is the requirement that such deeds, to be 
effective, must be registered, that one who knows of the exe- 
cution of a prior deed of trust, and procures one upon the 
same property from the mortgagor, and causes it to be first 
registered, unless fraud %as used to prevent the earlier reg- 
istration of the first, acquires the preferable right, and equity 
will not interpose for his relief. Flemrning v. Burgin, 2 Ire. 
Eq., 584. 

There is no error in  the ruling as to this debt. 
111. The debts contracted prior to April lst, 1882: These 

are given priority in the distribution of the assets of 
the Lawrence Manufacturing Company, by virtue of the 
p~oviso contained in 53 of chapter 131, Acts of 1872-'73, 
which is as follows : " That all debts and contracts of any 

20 
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corporation, prior to or at the time of the execution of any 
mortgage or deed of trust by such corporation, shall have a 
first lien upon the property, rights and franchises of said 
corporation, and shall be paid off or secured before such 
mortgage or deed of trust shall be registered." Battle's Re- 
visal, chap. 26, 048. 

The proper interpretation of this proviso makes the con- 
troversy, the ruling in reference to which constitutes the 
alleged error presented in the exception. 

On the one side it is argued, that the proviso is annexed 
to corporations authorized to be formed by purchasers under 
a deed of trust or mortgage made by an insolvent or expiring 
corporation, and does not extend to such a mortgage as the 
present, and this inference is drawn from the beginning 
words of section three, "when such corporation shall expire 
or be dissolved," meaning such purchasing corporation to be 
constituted under the act. 

On the other hand it is insisted, that the clause says " that 
all debts and contracts of any corporation prior," kc., and 
not of such corporation, thus giving a wide and unrestricted 
operation to the proviso. This construction is sought to be 
fortified by the succeeding section, which declares the provi- 
sions of the act shall not apply to a corporation in which the 
State has an interest ; for the State would have no interest in 
a corporation formed of purchasers, and there would be no 
necessity for this exemption, unless existing corporations 
were meant, in which are not to be included such as the 
State had an interest in. Moreover, it is required that exist- 
ing debts shall be paid off or secured before the <( mortgage 
or deed in trust shall be registered." 

I t  is true these contrariant interpretations find, each, some 
support in the uncertain terms in which the legislative intent 
is expressed. 

Some inference of an intent to extend the pioviso to cor- 
porations generally, however they may have been brought 
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into existence, may be drawn fiom terms of the replacing 
enactment in The Code, 8685, which extends to all corpora- 
tions, and renders every conveyance of their property made 
absolutely, or upon condition, in  trust, or b j  Kay of mort- 
gage, '. void and of no effect as to existing creditors, and as 
to claims for torts comnlitted previously thereto, when oth- 

I erwise satisfaction could not be obtained." The claim must 
be enforced by action, however, within sixty days. 

This section has no application to the present actions, 
which were begun in the Fall of 1882, before the statute 
went into effect, but it is some indication of the enlarged 
scope intended to be given to the proviso in  the former en- 
actment which, with sollie modification, is transferred to 
The Code. 

Moreover, the primary purpose of the legislation is to im- 
pose restraints upon insolvent corporations, and disable 
them from borrowing money and conveying their property to 
secure it, whereby present liabilities might go unpaid. 

Hence. satisfaction of, or security for, these is required, to 
give efficacy to the deed by putting i t  on the registry: and 
we can see no reason why a limited number of corporations, 
detern~ined by their mode of origin, should be, and none 
other, embraced in the operation of the statute. If a con- 
struction extending it to existing liabilities be admitted, the 
effect would be to convert an  intended preferential assign- 
ment into one for the common benefit of all creditors, or to 
render the assignment nugatory, unless the omitted liabili- 
ties should be first secured. 

For these reasons we feel constrained to give the larger 
scope to the proviso, and put it in this respect in harmony 
with the present lam.. 

While it is a general rule in the construction of statutes, 
to consider a proviso as a linlitation upon the general words 
preceding and excepting and taking out something there- 
from, the rule is not absolute, and the meaning of the pro- 
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viso must generally be ascertained from the language used 
in it, and of this we have examples. 

An instance of this is found in Mason v. McCormick, 75 
N. C., 263, where a p~oviso to the act which allowed parties 
to testify, was held to impose a disability upon a witness 
who at the time was a surety to the prosecution bond, and 
even the removal of the interest would not restore his com- 
petency to give evidence. Mason v. McCormick, second ap- 
peal, 80 N. C., 244. 

IV. The indebtedness incurred for labor clone and mate- 
rials furnished before April lst, 1882: 

These preferred claims are enumerated by the referee in 
paragraph 35 of his report, five in number, amounting in 
the aggregate to $15,112.77, due from the Lawrence Manu- 
facturing Company; and those against the Woodlawn Manu- 
facturing Company, four in number, are found in paragraph 
36, amounting to $1,719.67. 

These claims are allowed priority by virtue of the Act of 
1879, which provides that mortgages of incorporated com- 
panies upon their property or earnings, whether in bonds or 
otherwise, hereafter issued, shall not have power to exempt 
the property or earnings of such incorporations from execu- 
tion for the satisfaction of any judgment obtained in Courts 
of this State against such corporation for labor performed 
or material furnished such corporation, nor for torts com- 
mitted by such corporation, its agents or employ&, whereby 
any person is killed, or any person or property injured, any 
clause or clauses in such mortgage to the contrary notwith- 
standing. The Code, $1255. 

The statute does not directly invalidate such mortgages, 
but, notwithstanding such attempted alienation, exposes the 
corporate property to execution issued up011 a judgment re- 
covered upon the causes of action mentioned. Literally and 
strictly, it does not apply to the present case, as there are no 
conflicting claims to title between the mortgagee and pur- 
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chaser at execution sale, or the privies of such, but the 
statute must be given a wider meaning, and if applicable, 
govern the disposition of funds under control of the Court. 

There would seem to be no necessity for this enactment, 
which protects claims for labor done or material supplied, 
or for torts committed, in presence of that before referred to, 
which covers all demands for debts and torts, those enume- 
rated in section 683, as well as others. 

We are disposed to concur in the view of counsel for the 
appellant Hall, that the section, so far as it relates to claims 
for labor performed, or material furnished, pursuing very 
nearly the words used in 41781, was designed, by its disa- 
bling effect, to more effectually secure the liens given by the 
Constitution to the laborer, (Art. 10, $4,) and the statute ex- 
tending the lien to materials furnished. But the lien is 
further extended to torts, and compensatio~l is provided 
against any alienation attempted to defeat the claim. 

But the statute does not, in our opinion, contemplate a 
lien security for machinery and other articles purchased 
abroad in putting up the mill, or facilitating its workings 
afterwards, when i t  is apparent, personal credit was alone 
looked to for payment, and a negotiable security taken. 
Lanier v. Bell, 81 N. C., 337. 

The consequences would be pernicious and destructive of 
all fair and safe dealings with corporations, if a secret lien 
founded upon a sale by a distant creditor, of which a person 
had no information or means of information provided by 
law, could be set up as paramount to his demand, and unless 
imperatively demanded, such a construction ought not to 
be put upon an enactment as will lead to this result. 

The referee finds that after paying the preferred debts, 
to-wit, those contracted previous to April lst, 1882, and those 
for labor and material, the assets of the Lawrence Manufac- 
turing Company will be absorbed in, and insufficient to pay 
the mortgage bonds; and that the assets of the Woodlawn 
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Manufacturing Company, applied to the lien debts as above, 
and then to the debt due 5. W. Fries, will be consumed. 

What effect the displacement from the list of preferred 
claims under the statute will have upon those next in order, 
under the respective assignments of July, 1882, by both cum- 
panies, must be ascertained upon a re-reference of the account 
to be stated upon the basis of this opinion, and it is accord- 
ingly again referred to the same referee. 

If in the confused and complicated case presented in the 
record, our general rulings upon the law do not cover all 
the exceptions, they may be again presented on the coming 
in of the report, in the same manner as they are now. 

We repeat, there are no special exceptions to the rulings 
of the Judge except as they are involved in those taken to 
the report, and this is not sanctioned by the practice. 

This disposes of all the appeals. 
Remanded. 

JOSEPHUS BAUM et al. v. THE CURRITUCK SHOOTING CLUB. 

Possession-Evidence of Pleading. 

1. Exercising such a dominion of land, and making that use of it, to 
which it is capable of being put in its then state, such acts to be so 
repeated as to show that they are done in the character of owner, is 
a possession of land, as distinguished from mere trespasses. 

2. Where the land in question was directly on the ocean, and had been 
incapable of cultivation for a long period. and there was evidence 
that the plaintiffs and those under whom they claimed had culti- 
vated a part of the land as long as it was fit for that purpose, and 
subsequently had used it in the only way in which it was capable of 
being used, by grazing cattle on it, and renting it out to shooters; 
It was held, some evidence of possession to go to the jury. 
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3. In a petition for partition, an allegation that the defendant has an 
estate in a certain number of acres of said land. is insufficient, as it 
would indicate that the defendant has a several estate in that num- 
ber of acres. 

(Simpson v. Blount, 3. Dev., 34: Williams v. Buchanan, 1 Ired., 535; 
Gudger v. Hensley, 82 N. C., 481; Staton v. Mullis, 92 N. C., 823; 
cited and approved). 

CIYIL ACTIOK, tried before Shepherd, Judge, and a jury, at 
Fall Term, 1885, of CURRITUCK Superior Court. 

This proceeding, instituted in the Superior Court of Cur- 
rituck county, before the clerk, on the 6th day of September, 
1883, upon an allegation of a tenancy in common among 
the parties, is to have partition of a tract of land, described 
in the petition as containing two hundred acres more or less, 
and lying between the waters of Beasley's Bay and the At- 
lantic Ocean. The allegation is, that the plaintiff Josephus 
Baum is entitled to one moiety of the land, the defendant 
company to twenty-five acres thereof, and the plaintiff 
Edward M. to the remainder. 

The answer, denying the other allegations, admits that the 
said Josephus and the company hold as tenants in common 
a tract of land adjoining the land of the defendant on the 
north and south, between the aforesaid waters, which is capa- 
ble of division, and assents to its being made under the 
direction of the Court. The issue thus made, was transferred 
to the Superior Court in term, and put upon the civil issue 
docket for trial, and is in this form : " Are the plaintiffs, or 
either of them, tenants in common of the lands describedin 
the complaint, except that part admitted in defendant's an- 
swer ?" And to this therecord states the jury answered " NO." 

Upon the trial, the plaintiffs introduced a series of deeds, 
with the will of one Joseph Baum, copies of which are set 
out as exhibits, and are as follows: 

I. From Joseph Gray and wife Mary, made October 24th) 
1801, to Thomas White, describing the land conveyed as 
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"containing fifty acres, lying on the said Banks; to be laid 
off on the north end of a deed given by William C. Dowdy 
to John Woodhouse, bearing date the 20th day of February, 
1745, to be as wide on the Sound side as on the sea-side, so 
as to include the aforesaid fifty acres. 

11. From said Thomas White to Willoughby Dowdy, dated 
June 7th, 1819, with the same words of description, except 
substituting the word "sound " in place of the word "said," 
immediately preceding "Banks." The latter is obviously a 
miscopy. 

111. From Willoughby Dowdy to Samuel Cooper, executed 
January 29th, 1840, designating the land as situated on the 
Banks. bounded as follows: on the north by Thomas Poy- 
ner's line; on the west by the Bay; on the south by the 
lands formerly belonging to Thomas Dowdy; thence an east 
course to the sea; thence along the sea to the first station, 
containing fifty acres." 

IV. From Samuel Cooper to C. T. Chaplain, trustee, dated 
February 3d, 1840, conveying by a similar description as 
the preceding deed. 

V. From said trustee on January 12th) 1844, to Joseph 
Baum, the highest bidder at a public sale, with a slight 
variance in the terms of description, thus: "A certain tract 
of land on said Banks and marsh, lying at the head of Beas- 
ley's Bay, near the sea, joining the sea on the east, joining the 
lands of Abraham Baum on the south, joining the bay on 
the west, and joining the land of the Poyners on the north, 
being one hundred acres more or less." 

VI. The will of the last named grantee, dated November 
l l t h ,  1880, and duly proved and recorded, in the 5th clause 
whereof, he devises as follows: "I give and bequeath to my 
two sons, Jacob and Josephus Baum, all of my lands lying 
between Beasley's beach and the Old House Creek, together 
with all my island of marsh, lying to the north of Feter's 
Creek, to the north end of Hog Island; also one hundred 
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1 acres of beach land, which I purchased of Caleb Dowdy and 

I Samuel Cooper, a reference to the deeds from said Dowdy 
l and Cooper will more fully appear, it being the land whereon 

I my son Abraham Baum now lives," &c. 
VII. *4 deed from Caleb Dowdy and his mother Sarah, 

made in 1838, to the aforesaid testator in his life-time, con- 
veying their right, title, and claim, " on the North Banks, be- 
tween Whale Head and the said Joseph Baum's, beginning 
on the sea-side, joining Willoughby Dowdy's land; thence 
binding the said Dowdy's line to Currituck Sound, nearly 
west course; thence as the sound runs, nearly south, to 
Elizabeth Dowdy's land ; thence nearly east to the sea-side; 
thence as the sea beach to the first station." 

VIII. A deed from the commissioner appointed in a peti- 
tion of the heirs at law of Jacob Baum for partition and 
sale of descended lands, to E. M. Baum, conveying an undi- 
vided half of several tracts, and among them of the "Cooper 
tract of fifty acres," and of a tract known as "Sal's Ham- 
mock," containing one hundred and seven acres, more or 
less, lying on the north side of Pogner's Creek, adjoining the 
lands of the Currituck Shooting Club, Josephus Baum and 
others, all of the said land being marsh or beach land, in  
said county of Currituck." 

Such was the documentary evidence offered in support of 
the plaintiffs' title, and the oral testimony in supplement 
was as follows: 

Josephus Baum testified as follows : " I knew Willoughby 
Dowdy ; knew him as long ago as forty years. He lived on 
the west side of the sound. He never lived on the beach. 
I knew the boundaries of the Willoughby Dowdy land as 
described in his deed to Samuel Cooper. I knew that its 
boundaries embraced the land in the plat. I know where 
the Thomas Poyner line is, and also where the Thomas 
Dowdy land is;  old persons who are dead have told me 
where the Poyner line was. I t  is correct as stated in the plat. 
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I know the Thomas Dowdy line. I am fifty years old. I 
have known the land ever since 1840. I t  is on the Banks, 
lying between the sea and Beasley's Bay. I t  has been used 
for gunning and grazing. That is all it is fit for; the sand has 
nearly covered it all. d part of it was cultivated twenty or 
twenty-five years ago, by William Dowdy, a tenant of Wil- 
loughby Dowdy; afterwards Samuel Cooper cultivated it 
one or two years, and then by dbram Baum about three. 
I t  was cultivated in all for eight years; about one third 
of the whole tract was covered with myrtle. I t  is all now 
a bald beach, and has not been fit for cultivation for 
twenty-five years. When I first knew it, a third could 
have been cultivated. I t  is valuable for shooting. I rented 
it out several years from 1855 to the war, but not during 
the war. I did not live on it during the war. After the war 
I leased it out until 1869. I n  1869 the administrator of 
Jacob Baum rented an undivided half to the Currituck Shoot- 
ing Club. I have seen them occupying it up to this spring 
from that time." 

Abram Baum testified as follows : " I have known the lands 
for fifty-five years. I know where Thomas Poyner's line 
was. My line was the same as Thomas Dowdy's line. Thos. 
Poyner showed me that line fifty-five years ago. A house 
was built on the Willoughby Dowdy tract about fifty-tvo 
years ago. Willoughby Dowdy built it. I t  has been moved 
away for about thirty years. Willoughby Dowdy rented the 
land three years to William Dowdy. Cooper cultivated it 
three years, and I cultivated it three pears. This land was 
generally known as the Cooper and Willoughby Dowdy land. 
For twenty-five years the sand has covered the land, and 
there has been no fence around it. There was no fence; 
anybody's cattle could run on it. There has been a box 
there within the last fifteen years. The Currituck Shooting 
Club has a box there. Several persons claimed it, but I 
don't know how; this is the same land as is described in 
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Samuel Cooper's deed to C. T. Chaplain, and in C. T. Chap- 
lain's deed to Jos. Baum. The land covered by the deed of 
Caleb Dowdy and Sarah Dowdy is south of the Willoughby 
Dowdy land. Abram Baum lived on it at the date of my 
father's will. The Club-house is now situated on it. Caleb 
and Thomas Dowdy's lines are the same. 

"No one cultivated the land in question (the Willoughby 
Dowdy land) after the house was removed from it, except 
Abram Baum, who cultivated it subsequently for about three 
years. That he was present at the division of the Dowdy 
land ; so were Mr. Poyner and some others. At that time 
Mr. Poyner showed me the south line of his land, which 
comes down to Glade Creek, and was the north line of the 
Willoughby Dowdy land. He, Baum, afterwards bought 
the Thomas Dowdy land, and recognized the division line of 
the Dowdys. Thomas Dowdy's share was one hundred and 
fifty acres, and Willoughby Dowdy's share was equally as 
large. I t  extended from Thomas Poyner's on the north to 
my line (the Thomas Dowdy line) on the south. Since I 
first knew the land there have been large accretions to it by 
the gradual filling up of the water on the bay, as much as 
fifty acres. 

" The Caleb Dowdy and Thomas Dowdy line is the same 
as the line of myself and now the Currituck Shooting Club. 
After my father bought the land, he removed the house, and 
I cultivated about twenty acres, where the house had stood, 
about three years. Afterwards my father used the land for 
grazing his cattle until his death ; there never was a fence 
around the land ; then Josephus Baum used it in the same 
way, and also he rented it out to gunners, until the war; 
also after tLe war. The widow of Jacob Baum rented out 
the interest of Jacob Baum in the same." 

The Court being of opinion that upon the evidence the 
plaintiff could not recover, that is, that there was none to 
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warrant the jury in finding the affirmative, directed a nega- 
tive response to be entered. 

From this ruling the plaintiffs appeal. 

MY. E. C. Smith, for the plaintiffs. 
Mr. John Gatling, for the defendant. 

SMITH, C. J., (after stating the facts). Without the aid 
which the presence of the plat of the surveyor and his ex- 
planations of the lines of the disputed territory might have 
afforded, we find it difficult to understand the matter in dis- 
pute. 

Assuming, however, the identity of the land as traced 
through the successive deeds, the first dated more than 
three fourths of a century back, and the last conveying it to 
Joseph Baum in January, 1844, who devises in equal parts, 
i n  the before recited clause of the will to his sons, Josephus 
and Jacob, the administrator of the latter of whom, in 1869, 
rented an undivided half part to the Shooting Club, the 
only inquiry is, whether the exercise of dominion over the 
property by the successive claimants, in the manner stated 
by the witnesses, was evidence to be considered by the jury 
of a divesting of title out of the State and putting it in the 
said devisees. 

We shall not recapitulate them, as the acts of ownership 
are fully set out in the testimony of the two witnesses exam- 
ined, further than to say, that they seem to have been such 
as were proper to be passed on by the jury. What are acts 
of possession, as distinguished from trespasses repeated, 
which in connection with an instrument giving color of 
title, or so long continued as to avail without such color, 
have Seen often heretofore before the Court, and have been 
as well defined as perhaps the subject matter will admit. 
Simpson v. Blount, 3 Dev., 34; Williams v. Buchanan, 1 Ired., 
535 ; Gudger v. Hensley, 82 N. C., 481 ; Staton v. Mullis, 92 N. 
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1 C., 623. The rule is thus declared by RTFFIS, J., in the case 
first cited: "Exercising that dominion over the thing, and 
taking that use and profit which it is capable of yielding in 
its present state, is a possession;" and GASTON, J., similarly 
defines a legal possession, in the second case, adding thereto 
the words, "such acts to be so repeated as to show that they 
are done in the character of owner, and not of an occasional 
trespasser." 

There was evidence approximating, if not fully meeting 
these required conditions, that should have been submitted 
to the jury, and there is error in the ruling of the Court 
that there was none. 

It would seem from the complaint that i t  was intended to 
charge some interest in the defendant as a tenant in com- 
mon possessing a present estate in a moiety of the whole 
land, the remainder being in the plaintiff named, but i t  is 
very insufficiently indicated in the allegation that the com- 
pany have an estate in twenty-five acres, as if a severable 
portion to that extent. But this ma.y be corrected and truly 
set out hereafter by amendment, as the point is not now 
before us. 

The verdict must be set aside, and a new trial had. 
Error. Reversed. 

URIAH VAUGHAN v. THE TOWN OF MURFREESBORO. 

Taxation-Property. 

1. The word "estate" has a broader meaning than the word ' '  property." 
The latter word would not include choses in action, unless there be 
something in the context which would require it to receive this 
interpretation, except by force of the definition contained in The 
Code, s3765, par. 6. 
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2. So where a statute allowed a municipal corporation to levy a tax 
uponall persons and property within the town: It was held, that 
this did not authorize a tax on solvent credits, money. or bonds. 

(Fullen v. Com'rs, 68 N. C. ,  451; Pippen v. Ellison. 12 Ired., 61; Scales 
v. Scales, 6 Jones Eq., 163: Hastings v. Earp, Phil. Eq., 5 ;  Hogan 
v. Hogan, 63 N .  C. ,  222; cited and approved). 

This was a CONTROVERSY WITHOUT ACTION, submitted to 
Shipp, Judge, at Fall Term, 1886, of HERTFORD Superior 
Court. 

I n  the amended charter of the town of hlurfreesboro, 
passed by the General Assembly at  its session in 1885, is 
contained the following provision : '. That the board of com- 
missioners shall have power annually to lev? a tax upon all 
persons and property within the town subject to taxation for 
county purposes under the general laws of the State for the 
year in which said taxes are levied: Provided, the tax shall 
in no case exceed twenty-five cents on the one hundred dol- 
lars' valuation of property and seventy-five cents on the 
poll." Acts 1885, ch. 138, $9. 

At a meeting of the commissioners in May, the same tax 
mias levied as for the preceding year, and to the maximum 
limit allowed by the act. The plaintiff has paid the full 
amount of the assessment upon him, except that upon his 
solvent credits and securities, of which he made no return, 
but which by order of the board were inserted in the tax 
list as taken from the plaintiff's return of his taxable prop- 
erty for State and county purposes. The solvent credits and 
securities, valued at  $35,000, consist of notes and bonds due 
from non-resident debtors, owning no property in the town, 
and of bonds issued by the city of Norfolk, in Virginia. 

The sole question presented in the case agreed is, whether 
these latter are proper subjects of taxation by the authori- 
ties of the town, and the plaiiitiff liable for the per centum 
tax thereon, and this requires a construction of the clause 
i n  which the right to tax is conferred and limited. The 
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Court below ruled that the plaintiff was liable, and gave 
judgment for the Board, from rvhich the plaintiff appeals. 

Mr. D. A. Bar?zes, for the plaintiff. 
&%. R. JV. TVinborne, for the defendant. 

SMITH, C. J., (after stating the facts). A very similar con- 
troversy sprung up between the tax paying residents and 
corporate authorities of the city of Raleigh, and was deter- 
mined in Pulle?~ v. C'ommissioners, 68 N. C., 451. The charter, 
as it then existed, authorized the commissioners, in order to 
raise a fund to meet the expenses of the government of the 
city, to annually levy and collect taxes: 1st. On r e d  estate 
in the city in a limited amount; 2d. On taxable polls, lim- 
ited also in amount, and upon six other enumerated subjects 
of taxation, in none of which was personal property men- 
tioned. 

But the Constitution, Art. 7, 09, commands, that "all taxes 
levied in any county, city, town or township, shall be uni- 
form and ad valo~em upon all property in the same, except 
property exempt by this Constitution," by force of which, 
notwithstanding the omission in the charter, personal as 
well as real property must be assessed and subjected to the 
same public burden. The first clause was therefore to be 
construed as if both kinds of property had been specified, 
and in  the light shed upon the subject by other provisions 
of the Constitution. Delivering the brief opinion of the 
Court, which seems to have been guided by the lucid argu- 
ment of counsel, as to the sense in which the word "prop- 
erty" is used in that instrument, the Chief Justice remarks: 
" I n  regard to that word, by the by, we see that the Consti- 
tution does not make it include 'money, credits, investments 
in bonds, &c.' ' Real and personal property ' is used in a sense 
to exclude such credits and investments. Art. 5, $3." 
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Accepting this interpretation of the general term " prop- 
erty " with the prefix " real and personal " as used in the 
other section, " credits, moneys, investments in bonds, &c.," 
would not be included, unless it can be seen from the context 
that the word was employed in a more comprehensive sense 
and to fill a larger sphere of operation except by force of 
the statute, (Code, $3765, par. 6,) enlarging its import. 

So far from this, it seems to be as restrictive as when used 
in  the Constitution. 'She charter imposes the liability only 
upon "persons and property within the town," and upon 
such only as are subject to county taxation under the gene- 
ral law, and its maximurn measure is upon an ad valorem 
estimate of value. There are no associate words to indicate 
a larger meaning than the word itself conveys, but, on the 
contrary, the property rnust be located within the corporate 
limits, excluding such as has only the situs of the owner. 

A similar restricted inlport has been given to the term in 
testamentary dispositions in several adjudications. 

I n  Pippin v. Ellison, 12 Ired., 61, PEARSOX, J. ,  says: ('The 
word 'estate' has a broader signification than the word 
'property.' The former includes choses in action. The lat- 
ter does not, and in  reference to personalty is confined to 
'goods,' which term embraces things inanimate, furniture, 
farming utensils. &c. ; and chattels, which term embraces 
living things-slaves, horses, cattle, hogs, &c." This, of 
course, has reference to the residuary disposition of the tes- 
tator's estate. Scales v Scales, 6 Jones Eq., 163; Hu&hgs v. 
Earp, Phil. Eq., 6. 

In  Hogan v. Hogan, 63 N. C., 222, the bequest was .'and 
should there be anything at my death undivided, it is my 
wish that it be sold, and equally divided among my four 
sons, after paying my funeral expenses and all just debts." 
I n  the opinion delivered by READE, J., the cases where a 
restrictive meaning is put upon the words estate and prope~ty 
are reviewed and distinguished from that then before the 
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Court, in that the property was to be sold, and the proceeds 
divided, and the words were of more limited signification, 
and not as broad as " anything," here used by the testator. 
But the previous rulings are put upon the ground, that as 
" credits and nloney " are not the proper subjects of sale, 
the intention cannot be imputed to the testator to embrace 
such in the direction to sell and distribute, and this method 
of interpretation, if correct, would equally apply to the 
clause recited. Nor do we see clearly the distinction pointed 
out in the terms of the bequests. I n  the other cases there 
was to be a sale, and the proceeds divided, and is not this 
the necessary consequence of executing a direction to sell 
and divide, for after a sale, what was there to divide but the 
proceeds arising from t'he sale? The decisions are there- 
fore not in harmony, and are referred to as showing how the 
usual import of words may be restrained in their operation 
by the context. 

Aside from these interpretations, we see no sufficient rea- 
son for departing from the adjudication in Pullen v. Commis- 
sioners, even if the reasoning were not entirely satisfactory 
to our own minds, and since the localizing words that follow 
the term must be understood as excluding such property as 
has no visible form or existence within the town, and attach 
to the person of the owner. 

There is error, and the judgment must be reversed, and 
to this end, and that judgrnent be rendered for the plaintiff, 
this will be certified. 

Error. Reversed. 
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R. A. KING et als. v. MARY E. BLACKWELL. 

Public Roads-hues-Judge's Charge- Verdict. 

1. The County Commissioners are vested by the statute with the power 
to lay out or discontinue public roads, and from their action an ap- 
peal lies to the Superior Courts in term, where the issues of fact are 
to be tried by a jury, and from that Court an appeal lies to the Su- 
preme Court, as in other cases. 

2. The main question to be determined as to the propriety of laying out 
a public road is, whether it is necessary for the public good and 
conrenience. 

3. Where in such case, the applicants submitted an issue whether such 
proposed road was necessary, it was not error for his Honor to add 
the words " to the public." 

4. I t  is well settled that the omission of the trial Judge to charge the 
jury in a particular aspect of the case, is not ground for a new trial, 
when the complaining party did not ask for such a charge. 

5. Evidence that there are private ways near to the proposed location of 
the public road asked for, is competent both before the County Com- 
missioners and the jury on an appeal to the Superior Court, to show 
that the proposed road is not necessary, because the private ways 
fulfilled all the public needs. 

8. I t  was agreed that the clerk might take the verdict, but by permission 
of the Court he was absent when the jury agreed, and they sealed 
their verdict up and handed it to the sheriff and separated. At the 
next session of the Court, the trial Judge ordered the jury into the 
box and the foreman opened the verdict and each juror agreed to it 
in the presence of the counsel for both sides; Held, that the verdict 
was regular, there being no suggestion that either the verdict or the 
jury had been tampered with. 

(Brown v. Calloway. 90 N .  C., 118; Terry v. The Railroad, 91 N. C., 236; 
Fry v. Currie, Ibid, 436; Davis r. Council, 92 N. C., 725; Branto12 
v. O'Briant, 93 N .  C., 99; cited and approved). 

APPLICATION FOR A PUBLIC ROAD, heard on appeal from 
the County Commissioners, before Como~,  Judge, and a jury, 
a t  August Term, 1886, of CASWELL Superior Court. 

This was an application to the county commissioi~ers of 
the  county of Caswell, to have laid out and established a 
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public road in that county. Upon appeal to the Superior 
Court, the appellants prepared the following issue to be 
submitted to the jury : " Is a public road leading from Sid- 
dle's Store, on the Greensboro and Yanceyville road, to Love- 
lace's Shop, on the Greensboro and Danville road, neces- 
sary ?" To this the Court added the n-ords, " for the public." 
The appellants objected and excepted. 

~ There was evidence tending to prove that the proposed 
road was necessary, and also the contrary. The evidence 
on both sides showed, that for a distance of six to eight rniles 
there were two roads from the road at  Siddle's Store to the 
road leading by Blackwell's Store, one being about three rniles 
above and one three miles below said store, and that between 
these two roads there were two others, one by J. W. Cobb's 
and the other by Brackin and Badgett's, which the pub- 
lic used until after this controversy arose, when Cobb and 
Badgett, two or the petitioners, had for a short time prevented 
their use. I t  was also in evidence, that four roads used by 
the public, running east and west to Yanceyville, were in the 
same distance. There was no evidence that the roads by 
Cobb's and Badgett's and Brackin's had ever been worked 
as public roads, but they had been used for a long period 
without objection until this suit A private road was used 
along the whole of the proposed route except from Black- 
well to Mrs. Blackwell's, about two miles. This had only 
been used by her permission. 

His Honor, in his charge to the jury, stated that to consti- 
tute a public road there must be auser for more than twenty 
years adversely to the owner of the land, and explained to 
the jury the law under which parties are entitled to have 
roads opened. 

He stated that the jury could consider the evidence in 
regard to the road by Cobb's and the one by Badgett and 
Brackin's, with all the evidence in the case, and decide the 
question sublnitted to them. The testimony consisted 
largely of examination of witnesses in regard to a map 
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used by the counsel, but not furnished to the Court. I t  was 
agreed by the counsel, that the Judge need not take any 
notes of the evidence, and no objection was made to any 
portion of the charge until after the verdict was rendered, 
when the plaintiffs excepted, for that upon the evidence the 
Court should have told the jury that the cross-roads were 
private ways, and not have left the question to them, as to 
the character of the cross-roads. 

At the conclusion of the trial it was agreed that the clerk 
might take the verdict of the jury, and the Court adjourned 
at 7 P. M., to 94 o'clock, A. M., next day. The jury corning 
to a conclusion at  114 P. M., and the clerk having gone 
home by permission, they placed their verdict in an  envel- 
ope and sealed the same, wrote on the back of the envelope, 
"verdict of the jury," and handed it to the sheriff of the 
county, who had the jury in charge, by instructions from the 
Judge. The sheriff placed said envelope in his safe and 
locked the same. The jury then separated. 

On the meeting of the Court, the Judge, against the pro- 
tests of the plaintiffs, had the jury called into the box and 
the foreman, in the presence of the jury, opened the envel- 
ope. The verdict was thereupon returned and recorded in  
open Court, which was as follows : 

"Is a public road leading from a point near Siddle's Store, 
on the Greensboro and Yanceyville road, to Lovelace's Shop, 
on the Greensboro and Danville road, a necessity for the 
public ? 

Answer-No." 
Counsel for the parties being present, each juror stated 

that the same was his verdict. 
At the assembling of the Court, the sheriff handed the 

envelope to the clerk. There was no suggestion that either 
the verdict or the jury had been tampered with. 

The plaintiffs' counsel objected to the verdict being received 
or recorded, or the Court finding any facts in connection 
therewith. 
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His Honor proceeded to render judgment, from which 
plaintmiffs appealed, and assigned as error the matters herein 
before set fort'h. 

Mr. John W; Graham, for the plaintiffs. 
Mr. J. A. Long, for the defendant. 

MERRINON, J., (after stating the facts). The statute (The 
Code, 62014,) invests the board of county conlmissioners in 
each county of the State, with full power and authority "to 
appoint and settle ferries; to order the laying out of public 
roads when necessary; to appoint where bridges shall be 
made; to discontinue such roads and ferries as shall be 
found useless, and to alter roads so as to make them more 
u~eful , '~  within their county ; $2038 prescribes that applica- 
tion shall be made "upon petition in writing " to have a pub- 
lic ferry or road laid out and established, and 02039 pre- 
scribes how persons dissatisfied with such application, the 
orders, and the action of the county commissioners in respect 
thereto, may appeal therefrom to the Superior Court, which 
Court, in term time, "shall hear the whole matter anew," 
and the parties to the proceeding, which is summary in its 
nature, '(shall be entitled to have every issue of fact joined 
in said proceeding tried in the Superior Court in term time 
by jury ;" and an appeal lies from that Court to this, as in 
other cases. 

The roads thus allowed to be established, are public roads, 
such as are necessary to serve and promote the public advan- 
tage and convenience. Hence, a proper and principal in- 
quiry in every application to have a public road laid out is, 
"is it necessary for the public good and convenience?" The 
purpose is not to serve the particular convenience of private 
individuals, except as they may realize such advantage inci- 
dentally, as constituent parts of the public. If their circum- 
stances are such as to require a private way, the statute 
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(The Code, $2056,) provides how such persons may obtain 
such way across the lands of others. The inquiry in the 
present case, was as to the public want. We therefore think, 
that the Court not improperly added to the issue proposed 
by the appellants, the vords "for the public." These words 
presented the inquiry to the jury in a broader and more 
distinct view, while it was not an  unjust or improper one. 
The issue as amended by the Court, made prominent the 
public, as distinguished from mere private advantage. 

The appellants do not complain of the instructions given 
the jury by the Court, but they insist that it ought to have 
gone further, and told them, "that the cross-roads were pri- 
vate ways." They did not ask for such instruction, as they 
might have done if they desired it. I n  any view of it, it 
would have been incidental, and had reference to evidence 
not of rnuch importance. I t  was not an essential part of 
the instructions the Court gave and ought to have given the 
jury. I t  is well settled, that the mere omission of the Court 
to give instruction in a particular respect that might have 
been given, if called to its attention in apt time by the party 
complaining, is not ground for a new trrial. Brown v. Cal- 
loway, 90 N. C., 118; Terry v. Railroad, 91 N. C., 236; Fry 
v. OiLrrie, Ibid., 436; Davis v. Cou?~cil, 92 N. C., 725; Branton 
v. O'Briant, 93 N. C., 99. 

But if the rule of practice were otherwise, me should 
think there was no error, as contended, because, if the ways 
referred to were private ways, the evidence in respect to them 
was competent to be heard by the county commissioners, 
and by the jury, in determining the question as to the 
necessity for the proposed public road. If there were public 
roads in the neighborhood of that proposed, as the evidence 
tended to prow, there might be no necessity for it, especially 
while the private ways mentioned were kept open and 
allowed to be used by the public, as they have been for a 
long while. If the private ways serve the public purpose, 
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or to aid it, as they had done, it seems, for a long while, 
this might be a sufficient reason why the county commis- 
sioners should not order the laying out of a new road, and 
why the jury should find there was no necessity for such a 
one. I t  was competent to show that there were such private 
ways-that they were open and used by the public, or that, 
though they had been open and used, the owners of them, 
or of the soil over which they passed, had closed them. So 
that the appellants were not prejudiced, as they contended. 

The exception in respect to the verdict was properly aban- 
doned. I t  cannot be sustained. 

There is no error, and the judgment must be affirmed. 
No error. Affirmed. 

D. FRASER et  als. v. W. J. BEAN, Adm'r. et als. 

Statute of Limitation-Xortgage-Parties. 

1. A mortgagee, after the death of the mortgagor, has a right to a t  once 
foreclose the mortgage against the heirs a t  law, and this without 
regard to the right of the heirs to have the mortgage debt paid out 
of the personal property of the decedent. 

2. The administrator is not a necessary party in an action by a mort- 
gagee to foreclose a mortgage after the death of the mortgagor. 

3. An action to foreclose a mortgage, where no part of the mortgage 
debt has been paid and the mortgagor remains in possession, is bar- 
red in ten years from the forfeitnre, and the same rule applies where 
the mortgagor died before the time expired and the action is brought 
against his heirs. 

4. The provisions of T h e  Code. 5152, par. 3, only bars an action to fore- 
close the mortgage, and does not bar an action to recover the debt 
secured by the mortgage. 

5 .  Where the heir successfully pleads the statute of linlitation to a n  ac- 
tion brought to foreclose a mortgage executed by his ancestor, but a 
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judgment for the debt is obtained against the administrator; qucere, 
what will be the result of a proceeding by the administrator to sell 
the land to make assets to pay the judgment. 

(Averett v. Ward,  Busb. Eq., 192; cited and approved). 

CIVIL ACTION, heard by 2Clontgomery, Jzidge, on a case 
agreed, at Fall Term, 1886, of BURKE Superior Court. 

This action was brought to foreclose a mortgage of real 
property only, made to secure certain debts therein specified. 
The mortgage was executed by Archibald Kincaid on the 
17th of June, 1873, and the forfeiture therein provided for, 
happened on the 17th of December of the same year. The 
mortgagor, next after its execution, remained in possession 
of the land during his life-time, as did his heirs at law ever 
afterwards, and no part of the mortgage debt was paid by 
any person. He died intestate in March, 1883, and the de- 
fendant Bean qualified as his administrator in February, 
1885. 

This action was begun on the 14th of July, 1885, more 
than ten years next after the forfeiture of the mortgage 
happened. 

The action is brought against the heirs at law of the 
mortgagor, who plead and rely upon the statute of limita- 
tion, (The Code, $152, par. 3,) barring actions on mort- 
gages, the administrator of his estate, and A. J. Corpening, 
who is alleged to be, and is, in possession of the land, as it 
seems, with the heirs at law. 

The partries waived a jury trial, and the Court having 
found the facts substantially as above stated, and all defences, 
other than the statute of limitation, having been waived 
by the parties, upon consideration, the Court gave judgment, 
of which the following is a copy : 

" I t  is considered by the Court, that as to the heirs at law 
of the said Archibald Kincaid, and as to A. J. Corpening, 
the action is barred by the statute of limitation, and that 
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they go hence without day and recover their costs of action. 
That as to the administrator, W. J. Bean, it is further con- 
sidered by the Court, that there is due the plaintiffs from the 
estate of said Archibald Kincaid the sum of $382.16, of 
which sum $214.16 is principal and $168.00 is interest, with 
interest on said principal until paid." 

From which judgment plaintiffs appealed. 

Mr. S. J. Ervin, for the plaintiffs. 
Mr. John T. Perkins filed a brief for the defendants. 

MERRIMON, J., (after stating the facts). I n  equity, the 
mortgage of the land in question was simply a security for 
the debt to the mortgagee, secured by it. 

Although the legal title to the land was in the latter, the 
mortgagor had in his life-time the equitable estate, which he 
had not disposed of at the time of his death, and which 
descended to his heirs at law They stood, as to the land 
and mortgage, in the place of their ancestor, and the plain- 
tiffs' remedy by a foreclosure of the mortgage, was directly 
against them, whatever additional remedy they may have 
against the administrator, and without regard to the right 
of the heir to have the mortgage debt paid out of the per- 
sonal estate of the intestate. The cause of action-the right 
of the mortgagee to foreclose the mortgage-survived against 
the heir, not against the administrator. Hence the latter 
was not a necessary party, as was decided in Averett v. Ward, 
Bus. Eq., 192. 

The statute of limitation (The Code, s152, par. 3,) pro- 
vides, that actions to foreclose a mortgage like the one under 
consideration, must be brought "within ten years after the 
forfeiture of the mortgage," if the mortgagor has been in 
possession of the property, and when no part of the mort- 
gage debt has been paid, as in this case. So as more than 
ten years elapsed next after the forfeiture of the mortgage 
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in this case, and before the commencement of this action, it 
is very obvious that if the mortgagor had been alive at the 
time it was begun, and i t  had been brought against him to 
foreclose the mortgage. he might have availed himself of the 
statute of limitation; and as his heirs stand in his place as 
to the cause of action of the plaintiffs-their right to fore- 
close the mortgage-they may do likewise, just as the admin- 
istrator might do in a similar case, when an action is brought 
against him upon a debt due from his intestate, barred by 
the statute of limitation. This is so, because the cause of 
action survives against them, and involves the estate that 
descends and belongs to them, subject to the charge of the 
plaintiffs' mortgage debt upon it. 

I t  should be observed that this statute of limitation bars 
the action to foreclose the mortgage-it is not a bar to an 
action to recover the money due upon the debt that is 
embraced by the mortgage and which it was intended to 
secure. The mortgage is but a security for the debt, and 
the right of action to enforce this is what is barred. 

The complaint as to the defendant Corpening, simply al- 
leges that he was in possession of the land, and he admits 
in his answer that he was, but he does not plead the statute 
of limitation. The appellants' counsel insisted in the argu- 
ment, that the Court ought not, therefore, to have given 
judgment in his favor. That it did, is not assigned as error 
in the record. Moreover, it seems that by common consent 
of parties, the right of the plaintiffs mas made to turn upon 
the question of the statute of limitation. Hence all other 
defences were waived. It so appears in the record. 

As to what effect the bar of the plaintiffs' action to fore- 
close the mortgage, will have upon the right of the adminis- 
trator to have a license to sell the land to make assets to pay 
debts, including the judgment the plaintiffs obtained against 
the administrator in this action, we express no opinion. 
Judgment affirmed. 

No error. Affirmed. 
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C. J. COWLES et  als. v. ANNIE CURRY et als. 

Assiynnzent of Eri.or-Ji~dgnzent- Consent. 

1. Where a Judge at  one tern1 of the Court strikes out a judgment made 
at  a former term and substitutes another in its stead; It was held. 
that this could not be assigned as error in  the Supreme Court for the 
first time, there being no exception to the action of the Court en- 
tered at  the time. 

2.  By consent, a judgment rendered at a former term may be stricken 
out, and a new judgment substituted in its place. 

3. Where an order is made recommitting a report to a referee with 
directions to reform it  in the particulars set out in the order, ta 
which no exception is made, the complaining party cannot except 
to the report as reformed in the manner directed, and thus r e ~ i e w  
the order of re-reference, but he must except to the order itself a t  
the time it is made. 

CIVIL ACTION, tried before Montgomery, Judge, upon excep- 
tions to the report of a referee, at  March Term, 1886, of 
W I L K E ~  Superior Court. 

This suit was begun by the issue of a summons in  Febru- 
ary, 1879, and has for its object the enforcement of payment 
of an alleged residue of the debt contracted in the purchase 
of a tract of land, the title to which was retained by the 
vendors as a security therefor. The subsequent death of 
the vendors and vendee has made neceqsary the introduc- 
tion of nlans- new parties in  the cause, and it has been pro- 
longed with numerous intermediate orders, until Spring 
Term, 1SS5, n-hen the cause was referred to E. I,. Taughan 
to take and state ;in account to ascertain the amount of the 
purchase moriej. due for the lands in controrersy, and if 
a n r ,  to a.certxin to whom the same belongs, &c. 

At the succeetling term, the referee made his report, find- 
ing the facts in  regard to payments made of the purchase 



332 I N  T H E  SUPREME COURT. 

money (the only matter in dispute,) to be these : On the day 
when the bond was given for the purchase money, the pur- 
chaser gave the vendors an order in the sum of $550 on the 
executors of his deceased father, and on the back of the 
bond, under date April 30th, 1856, is an entry in these 
words, " Received of C. &: W. Gray, executors of William Cur- 
ry, four'hundred and fifty dollars on order," signed with the 
initials " W. M." The order bears date January 31st, 1860, 
and has the following endorsement : "Received on the within 
order from C. & W. Gray, ex'rs of W. Curry, five hundred 
and eighty dollars, to be credited on Samuel Curry's note to 
me and M. & D. Gray," signed " W. Masten." The bond or 
sealed note, order on the executors, and the endorsed pay- 
ments, were all shown to be in the handwriting of William 
Masten, deceased. 

From these facts, (fully sustained by the evidence,) the 
referee allowed the single credit of $580 entered on the order, 
holding that the prior payment upon the note was included 
in the larger sum, and upon the basis of this computation, 
there was an unpaid balance of $97.87 due thereon, which, 
with interest to September 15, 1885, to which period his cal- 
culations are made, form an aggregate sum of $248.29. The 
defendants excepted to the finding that any sum was due 
on the note, and the plaintiffs moved for confirmation. 
Upon the hearing, the Court ordered "that said commis- 
sioner reform his report, so as to allow the credit of $450 on 
the note of $550, on the 30th of April, 1856, at the time 
said credit purports to have been entered." 

At Spring Term, 1886, the account was restated and re- 
ported in this form : 
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To this reformed report and statement, the plaintiffs ex- 
cepted, assigning error in giving credit for both sums, when 
the referee was directed to allow the pagnient of $350 only, 
and in the results produced thereby. 

At March Term, 1886, a judgment was rendered orer- 
ruling the exception and confirming the report, from which 
the record states an appeal was taken by the plaintiffs. 

The judg~nent and entry of the appeal were stricken out 
a t  April Term thereafter, and another order substantially 
the same, and omitting matter not material in the present 
inquiry, substituted in its place, in this form : 

"This cause coming on to be heard upon the report and 
reformed report of E. L. Vaughan, and exceptions having 
been filed to the reformed report, and the same haying been 
overruled, the report is in all respects confirmed. 

"And thereupon, the cause coming on to be heard upon the 
pleadings, exhibits, report and admissions of the parties, the 
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Court doth find and declare, that on the 14th of March, 
1856, Anderson Mitchell, William Masten and David Gray, 
executed a bond to Samuel Curry, in which they agreed that 
upon payment by him of the sum of $550, they would con- 
vey to him the premises described in the complaint; that 
the same has been fully paid by Curry in his life-time, and 
that  the said Curry died before the bringing of this suit, 
leaving him surviving the said Annie, his widow, and Chap- 
man, Simon, William and Elizabeth Curry, his children and 
heirs at law. I t  is ordered that said TTaughan be appointed 
to convey title to the land to said heirs of Curry, and that he 
be allowed $40 for taking the account, and making deed, 
one half to be paid each by plaintiffs and defendants, and 
that defendants recover of plaintiffs their costs." 

The following is so much of the case on appeal as needs 
to be set out here: 

', E. L. Vaughan, referee, filed report to Fall Term, 1885, 
and defendant filed exceptions, and Judge Graves sustained 
the exceptions and made an order accordingly, to which 
there was no objection by plaintiffs. 

" I n  obedience to Judge Graves' order, the referee reformed 
his report, allowing the credit of $430 ordered by Judge 
Grares, and filed the same so reformed at Spring Term, 
1886, to which reformed report the plaintiffs filed excep- 
tions, which were argued before Judge Montgomery; and it 
appearing that the referee (Con~missioner Vaughan) had 
allowed the credit, (ordered by Judge Graves, and reformed 
his report, to which the defendants did not except,) the ex- 
ceptions of the plaintiffs were overruled, and the reformed 
report confirmed." 

"The contest was whether the defendants were entitled to 
a credit of $580 of date 31st January, 1860, and also to a 
credit of $450 of date 30th April, 1856, the defendants con- 
tending they were entitled to both credits, and plaintiffs 
contending that the defendants were only entitled to one 
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credit, to-wit: $580. Judge Graves ordered the credit of 
$430 to be allowed, and the referee having only allowed 
said additional credit of $450, (the $580 having been allowed 
in  his former report,) n-odd have allowed the defendants a 
much larger balance than he  did allow; but  the defendants 
not excepting thereto, and asking for the confirmation of 
the report, the game was confirined. and the decree rendered 
which'appears in  the record. Plaintiffs did not ask a n  ap- 
peal at  the renclition of the decree. Sotice of appeal was 
not waived, and no amount fixed as the penalty of the ap- 
peal bond, but afterwards the plaintiffs served notice of ap- 
peal on defeudants, and served statement on defendants' 
counsel, and defendants having returned the same with their 
exceptions thereto, the Court, after notice of tiine and place, 
has settled the foregoing as the case for the Supreme Court." 

The  plaintiffs appealed. 

,7fessrs. Jos. R. Bofchelor and R. F. A~~n$elcl, for the plain- 
tiffs. 

S o  couniel for the defendants. 

S\IITH. C1. .J., (after stating tlle case as ahore). V i e  ~11)l)t~l- 
lant i  conil)lainetl of the action of the .Judge ill gtriking 
froill the record tlie first, and entering tlle *econil, :l ynbstl- 
tuted jndgment. ai unautliori/ccl h- law, not~vitlistnilcliiig 
no esceptions thereto \\ cre t l ~ e n  tnl;eil. Tlli, d o n e  1) onld lje 
sufficient for our refma1 to e ~ l t ~ r t a i n  the objection made lierc 
for tlie first time, but a nlore cffcctunl anin er i i  found ill tlie 
,tatenlent contained in  the record, tliat the inhstitution \\ a i  
" hjj c m i . ~ ~ ) i t  of' pcwti~~s ' 

r 3 1 lic only assignment of error n l l icl~ n e call consider, con- 
-jsts in  tlic o~e r rn l i ng  t11o cxcel~tions to thc ref~ree', (.or- 
rectc(1 account. in the particular- + ~ ~ ~ g + t c d ,  and t h rw  are 
in iub-t:ince hut one exception. 
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- --- -- 

COWLES v. CURRY. 

I t  will be observed, that the objection rests upon a misap- 
prehension of the change made by the referee in the last 
rendered account. The credit of $580 is allowed in the first, 
and he does not add thereto the credit of $450, which if 
done, would enlarge the excess into hundreds, instead of the 
small sum found to have been overpaid. He states the 
account upon the basis of allowing, as directed by the Court, 
the $450 credit as of April 30th, 1856, and the excess in the 
credit of January 31st, 1860, over the other, as included in 
it, which $130 is an additional sum paid at the latter date. 
I n  other words, the debtor is considered as having paid the 
smaller sum of $450 at the time of its endorsement on the 
note, and the further sum of $130 when the order was paid 
in full, and the credit of $580 entered upon it. The effect 
of this method of computation is to reduce the interest-bear- 
ing principal, after deducting the $450, thereafter to $1041%~. 
We do not see any error in this, and if there was error it 
cannot now be rectified, since the ruling by which that was 
brought about, in the direction for a reformation of the 
account, passed without objection from the appellants, as 
indeed no exception had been taken by them until the sec- 
ond report was made, and the correction was in strict con- 
formity with the order. 

There is no error, and the judgment must be affirmed. 
No error. Affirmed. 
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J. L. JONES v. MANFRED CALL and R. W. GLENN. 

Reference-P~ozimate and Remote Damages. 

1. This Court cannot consider exceptions to the findings of a referee 
which depend upon the evidence, when no evidence is sent up with 
the transcript. 

2. Where the plaintiff's business has been broken up by the wrongful 
act of the defendant, he can recover in damages the profits on con- 
tracts which were actually made, and which he was prevented from 
completing by such wrongful act, but he cannot recover the possi- 
ble profits which his business would have yielded if not interfered 
with, as this damage is speculative and remote. 

3. So where the plaintiff was a, manufacturer of patent tobacco machines 
and was stopped from such manufacture by the wrongful act of the 
defendant, and at the time of such stoppage the plaintiff had con- 
tracts for machines which would have yielded a profit of $1,700, and 
the referee found that the business which was broken up was worth 
$6,000 a year; I t  was held, that the measure of damages was the 
profit on the machines contracted for, and the estimated profit of 
the business mas too speculative and remote to constitute the meas- 
ure of damages. 

(Oldham v. Kerchner, 79 N. C., 106; Lewis v. Rountree, 79 N. C., 122; 
Mace v. Ramsey, 74 N. C. ,  11; distinguished and approved; Clem- 
ents v. The State,  77 N. C., 142, doubted). 

CIVIL ACTION, heard before Clark, Judge, on exceptions to 
the report of a referee, at February Term, 1886, of GUIL- 
FORD Superior Court. 

At the December Term, 1880, of the Superior Court of 
Guilford county, this action was referred to James W. Reid, 
Esq., to statean account between the parties and report the 
evidence, his findings of facts and conclusions of law. The 
referee filed his report, to which exceptions were filed by the 
plaintiff and by each of the defendants. At Fall Term, 
1883, the case was heard before MacRae, Judge, upon the 
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exceptions of the plaintiff and the defendant Cilenn, the 
defendant Call having withdrawn his exceptions and ino~ecl  
for a confirmatiori of the report of the referee. His Honor 
gave juclgnlerit sustaining the 9th and 10th exceptions of 
the plaintiff, and the 2d a11d 3d exception< of the defend- 
ant Glenn, and alw the 5th exception as to the measure of 
damages, and, alnorlg other things, adjudged that the cause 
be re-referred to James W. Reid, Esq., to reform his report, 
and he was directed, in  estimating the damages to the said 
Jones and Glenn, to consider the loss of profit on the mall- 
ufacture and sale of machines. on the basis of a continuecl 
manufacture and sale, at the time of the interference as set 
out in finding 17, and also the difference betn-een the mar- 
ket value of said patents at the time of said interference, and 
at  the time of making his report, if he shall find that the 
difference in value, if any, was caused by said interference. 

From this order the defendant Call appealed to the Su- 
preme Court. d s  the order was interlocutory, and the excep- 
tions to the rulings of the Court embraced in  i t  could be 
considered after the coming in of the corrected report, if 
necessary, the appeal was dismissed as premature ; 89 K. C.. 
188. 

The referee filed his report to the Fall Term, 1885, as 
folloIvs : 

(' I. That in addition to the seventeentl~ finding of illy said 
former report, 1 find that by reason of the doings and u n l a ~ ~ -  
ful interference of the defendant Call, in interfering with 
and stopping the manufacture of the machines, the sales 
thereof were withdra~vn from market, and other patents 
and contrivances for the manufacture of tobacco supplanted 
the Jones patents, and greatly depreciated their d u e .  

11. That the market value of the said patents at  the t h e  
of the said interference, to-wit : October l l t h ,  1878, was forty 
ihousand dollars, and the market value thereof at  the time 
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of making m ~ -  former report, had depreciated two thirds, 
leaving the said patents worth the s ~ m  of thirteen thousand 
three hundred and thirtv-three and 33i-100 dollars. 

111. That the n~ii iual  profit dcrived from the nlanufacture 
and sale of macliine~ at the time of the interference on Octo- 
ber I l t h ,  1878, was iix thousand dollars. 

As concl~lsion-, of la~v,  the referee ruled : 
'..T. That untler finding 17 of my former report and find- 

ing " I," foregoing, the contracts between the plaintiff and 
defendants' intestate, R. IT. Glenn, and defendant Call, were 
rescinded by the said action of defendant Call, and the said 
plaintiff and defendant Glenn are entitled to be put in 
statu quo. 

" y. That  the plaintiff and defendant Glenn are entitled to 
the sum of bix thousand dollars per aimurn, as damages, 
from October l l t h ,  1878, to March 3th, 1883, the annual 
profit derived from the nlanufacture and sale of machines, 
with interest thereon from hlarch 311, 1883. 

' x .  That the plaintiff and defendant Glenn are entitled to 
t~venty-six thousand six hundred and sixty-six and 663-100 
dollars, as damages, for difference b e h e e n  market value of 
the said patents at the time of said interference, October l l t l l ,  
1878, and the tirue of making the former report, on March 
5th,  1883." 

Accompanying the report is the following account, based 
upon the former report and this amended report: 
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JONES v. CALL. 

JOHN L. JONES AND DEFENDANT GLENN, 
IN  ACCOUNT WITH MANFRED CALL : 

1878. 
Oct. 11th. To balance due Manfred Call this 

day as per former report.. ...... $11,072 52 
To interest on same to March 5th, 

1883,4 y'rs, 4 mos. and 24 days.. 2,923 14 
1879. 

......... May 22d. To amount paid for taxes 29 25 
To interest to March 5, 1883, 3 y'rs, 

9 months and 13 days ......... 6 63 
.............. May 22d. To repairs on fence 14 16 

To interest to March 5,1883 ....... 3 21 
.. Nov. 5th. To amount paid for insurance.. 200 00 

To interest on same to March 5th, 
1883 .......................... 39 80 

$14,288 71 

1883. CREDIT. 
March 5th. By difference in market value of 

the said patents at the time of 
said interference and this date 
due to the plaintiff Jones and de- 
fendant Glenn, as damages- -. --  $26,666 66% 

March 6th. By annual loss of profit on manu- 
facture and sale of machines 
from Oct. 11, 1878, to date, 4 
years, 4 months and 24 days, at 

............ $6,000.00 per annum 26,399 84 
...................... By Balance 38,777 79+ 

-- -- 

$53,066 50% $53,066 50% 
1883. 

March 5th. Balance due plaintiff, J. L. Jones, 
and defendant Glenn, subject to 
a note of $5,000.00 due Bank of 
Greensboro, with interest as spe- 
cified therein from Sept. 16th, 
1878, till paid, with interest 

........ thereon from this date- 
August 31st, 1885." 



FEBRUARY TERM, 1887. 341 

The defendant Call filed exceptions to each of the findings 
of fact, I, I1 and 111, i11 the second report, as not warranted 
by the facts, and also to each of the referee's conclusions of 
law, X, y and x ,  as erroneous in law, and not supported by 
the facts, and also to the account filed, as based upon errone- 
ous findings of facts and conclueions of law. 

The defendant Call also filed as exceptions to the whole 
report, as amended, the exceptions filed to the original re- 
port, and which had been withdrawn by him when his mo- 
tion was made for the confirmation of that report. 

The action was tried before Clark, Judge, at the February 
Term, 1886, upon the report of the referee and the excep- 
tions of the defendant Call, and all the exceptions filed to 
the original report of the referee were overruled, "for that 
the matter thereof had been adjudicated by Judge MacRae, 
and the exceptions had been heretofore offered by the de- 
fendant Call and withdrawn," and all the exceptions, inclu- 
ding questions of fact and conclusions of law, arising on the 
amended report, were overruled, and judgment rendered 
against the defendant Call and in favor of the plaintiff 
Jones, and the defendant Glenn, among other things, for the 
sum of $30,827.59. 

From this judgment the defendant Call appealed, assign- 
ing as errors : 

1st. The exceptions taken to the rulings and judgment of 
the Court at Fall Term, 1883. 

2d. The rulings and judgment of the Court at February 
Term, 1886; first, in refusing to consider the exceptions filed 
to the first report of the referee; second, in overruling the 
exceptions to the findings of fact by the referee in his sec- 
ond report; third, in refusing to consider the exceptions to 
the referee's conclusions of law, x, y and z, and the account 
as stated, because they were involved in the former adjudi- 
cation made by Judge MacRae. 
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3d. I n  confirming the report of the referee and granting 
the judgment thereon in favor of plaintiff Jones arid de- 
fenclant Glenn. 

MT. John W. Graham, for the plaintiff. 
AIessrs. J. A. Bawinger, L. 41 Scott and Walter Cnldzuell, 

filed a brief for the defendant Call. 
J f i .  John Devereu.~, Jr., (iVr. J. H. Dil lad was ~ i t h  him,) 

for the defendant Glenn. 

DAVIS, J., (after stating the facts). The evidence is not 
sent up with the record, and we cannot consider the excep- 
tions to the findings of fact, dependent upon the evidence. 

The first exception for our consideration is to the judg- 
ment of the Court at  Fall Term, 1553, re-referring the report 
to the referee, with directions, " i11 estiniating the damages 
to the said Jones and Glenn, to consider the machines on 
the basis of a contiriued manufacture and sale, at the time 
of the interference, as set out in  finding 17, and also the dif- 
ference hetween the market d u e  of the patents at the time 
of said interference, and the time of making his report, if 
he shall find that the difference in value, if any, was caused 
by said interference." 

If there was error in  the rule laid down by the Court for 
the guidance of the referee in this respect, then it must 
result that there was error in  his findings of fact and con- 
clusions of lam, predicated upon the erroneous rule. 

Finding 17 referred to is as follows : 
"17. That  the defendant Glenn and the plaintiff Jones 

complied with the stipulations of their said agreements, and 
were interfered with and stopped from the prosecution of 
their business and the manufacture of said n~achines, wrong- 
fully and without cause, by the defendant, Rlanfred Call." 

The referee finds as a fact, that at  the time of interference, 
they had orders for one hand niachine and five power ma- 
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chines; and that the usual average profits realized by them 
on a hand machine were $200, and on a power machine 
$300, and he allows $1,700 damages for the loss by reason 
of their failure to fill these orders. This loss could be ascer- 
tained with reasonable certainty, and was properly allowed, 
but  to consider the loss of profit " on the basis of a continued 
manufacture and sale," from the time of interference, Octo- 
ber l l t h ,  1878, to March 5th, 1553, is partly speculative. If 
a proper measure, why stop at the date of the report? Were 
the services of the parties of no value in other occupations 
during this long period? and if so, should they be consid- 
ered? If they .were making machines a t  the time of the 
interference, as the referee finds, a t  a profit a t  the rate of 
$6,000 per annuni, what assurance mas there that this would 
continue, or that they might not make them a t  a loss of 
$6,000 the subsequent year:' As was said by counsel : 
" Who knows where they ~ o u l d  hal-e stopped, or what mis- 
fortune would have befallen them, or what other patents 
would haye superseded this one, or whether they could by 
any possibility ha re  made the samr profits on machines, or 
mould ha17e made any ?" 

JVe ate referred by counsel for the defendant Glenn, ~ h o  
makes this claim for damages jointly with the plaintiff 
Jones, to s e ~ e r a l  authorities to sustain the rule of damages 
insisted upon by them, in which the facts are quite difi'erent, 
and which are distinguishable from this. 

I n  Xxste~ton v. The Mago,- of B~ooklgn, 7 Hill, 61, the 
plaintiffs had contracted for the price of $271,600, to be paid 
in divers sums, as the work progressed. to furnish certain 
marble to build a city hall. The plaintiffs thereupon made 
a contract with other parties, referring to the one entered 
into with the defendant, to furnish from their quarry the 
marble required for the erection of the building, in accord- 
ance with the terms agreed upon. They proceeded to deliver 
a considerable quantity of the marble, when the defendant 
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refused to receive any more, though the plaintiffs were ready 
to deliver it and perform their part of the contract. The 
contract was for the delivery of so much marble, and it was 
held that the plaintiffs were entitled to damages for the gains 
or profits which they would have realized from the perform- 
ance of their contract. 

That was a contract depending upon no contingency. It  
was known just how much marble was to be used ; the price 
was fixed; and the value of the contract was not merely 
speculative, but capable of being ascertained with reasonable 
certainty-in fact, in that case, with absolute certainty. 

In  Oldham v. Kerchner, 79 N. C., 106, the plaintiffs were to 
grind a quantity of corn at a stipulaJed price per bushel, 
which the defendant contracted to deliver, but which he 
failed to do. Judge RODMAN, delivering the opinion of a 
majority of the Court, said : " We think it is now well estab- 
lished, that the profits which the plaintiff would have made, 
if the contract had been complied with, is the measure of 
damages for its breach, in cases like this. There are, of 
course, cases not within the rule, as where the profits 
are speculative and incapable of accurate ascertainment.'' 
That was a special contract by which the defendant 
agreed to pay eight cents per bushel for grinding the corn, 
(instead of the usual toll,) which was to be credited to the 
plaintiff on a debt which he owed the defendant. That case 
was unlike this, and does not apply, but the rule laid down 
in his dissenting opinion by the present Chief Justice, if not 
applicable to the facts of that case, is clearly applicable to 
this. He says : " Suppose the plaintiff had brought his 
action at once upon the defendant's repudiation of the con- 
tract, the damages,it would seem, must be estimated upon the 
same principle, as when he waits a yearor more before doing 
it. In  such case, the estimate must be purely speculative 
and conjectural, and the anticipated profits certainly could 
not be recovered. There are many contingencies attendant 
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upon all business-the possible loss by fire, the breaking of 
machinery, death, sickness, and other causes, may interrupt 
or suspend its prosecution. These cannot be estimated in  
advance, and profits must be largely dependent upon them. 
I t  is for this reason, that the actual, not conjectural loss, 
constitutes the plaintiff's claim to compensation." We think 
the authorities cited in the dissenting opinion apply to this 
case, and are conclusive. 

I n  Lewis v. Rountree, 79 N. C., 122, the plaintiff contracted 
with the defendant for a certain number of barrels of rosin 
at a stipulated price. The defendant had notice that the 
plaintiff bought to ship and sell in a market other than that 
of the purchaser. The Court said : " For the purposes of the 
present question, the contract of the defendant may be re- 
garded as a contract to deliver the rosin at any usual mar- 
ket, to be received by the purchaser, the purchaser taking 
on himself the risk, trouble and expense of the transporta- 
tion." The market stated was New York, and i t  was held 
that the plaintiff had a right to recover what would have 
been his profits in New York, if the contract had been com- 
plied with. The contract was for a specified number of 
barrels at a stipulated price, and the measure of the profit or 
loss was the difference between the price to be paid, and the 
price at which the plaintiff could have sold in New York, 
deducting the costs, and this was capable of ascertainment 
with reasonable certainty, and the damages were not specu- 
lative. The same distinction will be found to mark the case 
of Mace v. Ramsey, 74 N. C., 11, in regard to the hire of the 
boat. 

Without expressing any opinion as to the correctness of 
the rule laid down in the case of Clements v. The State, 77 N. 
C., 142, as applicable to the facts in that case, we think it 
has no application to this. 

There was error in the rule of damages laid down by the 
Court, upon which the referee based his amended finding of 
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damages sustained by the plaintiff and defendant Glenn, by 
reason of the stoppage of the manufacture and sale of ina- 
chines. The finding in  the original report in  this respect 
was correct, and the defendant's exception must be sustained 
as to so much of the order of re-reference as directs the 
referee to consider the loss of profit on the manufacture and 
sale of machinery, on tlie basis of a coritinued manufacture 
and sale, at  the time of interference, as set out in finding 17. 
This also disposes of and sustains the exception to finding of 
fact " III," and conclusion of law " P," in the second report 
of the referee. The additional damages for loss of profits 
on manufacture and sale of machines from October l l t h ,  
1878, to July 30th) 1883, amounting (as found by the referee) 
to $26,399.84, must be deducted from the account, and from 
tlie judgment, as rendered, for $30,887.39 ($30,827.59-$26,- 
39934,) reducing the arnount in  the judgrnent to the sum 
of $4,427.75. 

The other exceptions depend upon the findings of facts 
and the conclusions of law thereon, based upon evidence 
not excepted to, and which is not before us for review, and 
we can see no error. 

The judgment of the Court belo~v must be modified to 
conform to this opinion. The costs of appeal must he paid 
by the plaintiff arid defendants equally. 

Modified. 
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1 *SAM'L H. PERRY v. W. T. ADAMS and wife. 

1 Appeal- Danscmpt. 

Where both parties appeal, a transcript of the record niust be sent up by 
each appellant, and the appeals must be docketed separately, as dis- 
tinct cases. This rule cannot be waived by consent of counsel, and 

I unless it is done, the case will not be heard. 

(Devereux v. Burgwyn, 11 Ired., 490; Morrison v. Cornelius, 63 N. C., 
546; cited and approved). 

CIVIL ACTION, tried before Clark, Judge, at January Term, 
1886, of GRANVILLE Superior Court. 

Both parties appealed from the judgment in the Court 
below, but only one transcript of the record, which con- 
tained the case stated on appeal of both appellants, was sent 
to this Court. 

2Ciessrs. John Devereux, Jr., E. C. Smith and Jos. B. Batchelor,. 
for the plaintiff. 

M-. D. G. Fowle, for the defendants. 

MERRIMON, J. 111 this case both the plaintiff and de- 
fendants appealed to this Court. The appeals are distinct- 
one is no part of, nor is it dependent upon the other in any 
respect, and the long settled rule of practice in such cases 
has been, that each appeal must come to this Court in fact- 
as it does in  contemplation of law-separately, and separate 
transcripts of the record must be filed in this Court. The 
records of two such appeals are not wholly the same, nor is 
so much of the record as is peculiar to one, necessary to, or 
properly a part of that of the other. Dezlereux v. Burgwyn, 
11 Ired., 490; Morrison v. Cornelius, 63 N. C., 346. 

*JUSTICE DAVIS, havingbeen of couusel, did not sit on tile hearing of this case: 
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The purpoie of the rule is, to prevent the confusion that 
would ordinarily result from blending two appeals-two dis- 
tinct cases-in one, as to the cause of procedure and prac- 
tice, and in respect to the allomnce and taxing of the costs. 
The rule has been found necessary and wholesome, and 
must be upheld in all cases. I t  concerns the Court as well 
as litigants, and cannot be waived by consent of counsel. 

In  such cases, the clerk of the Superior Court must send 
up each appeal by itself, and hence, two distinct transcripts 
of so much of the record as applies to each. 

I n  this case there is but one transcript. Whose is i t?  Is 
it that of the plaintiff or defendant? NTe decline to attempt 
to decide the questions intended to be presented for our de- 
cision, until the appeals shall be separated and each assigned 
its proper 1,lace on the docket, and to this end there must 
be a transcript for each. 

Let the case be continued for this purpose. It i s  so ordered. 

E. M. SHORT v. GEO. A. SPARROW and wife. 

Certiorari-Agreement of Counsel. 

1. This Court will not recognize any agreement of counsel, if disputed, 
unless it appears of record, or is reduced to writing and filed in the 
cause. 

2. Where on an application for a certiorari the affidavits are conflicting, 
this Court will not undertake to settle the disputed facts. 

3. Where an applic$tion for a certiorari does not assign any error in 
the judgment sought to be brought up for review, nor disclose any 
meritorious ground of appeal, the writ will be refused. 

APPLICATION for a certiorari in lieu of an appeal, filed at 
February Term, 1887, of the Supreme Court. 
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This action is pending in the Superior Court of Beaufort 
county, the object of it being the foreclosure of a niortgage 
executed by the defendants, Sparrow and wife, and the sale 
of the property embraced in said mortgage to pay the debt 
secured thereby. 

I t  is alleged by the plaintiff that the defendants, Sparrow 
and wife, are insolvent; that the property included in the 
mortgage is not equal in value to the debt and interest 
secured thereby; that the interest has not been paid since 
June, 1885, nor h a ~ e  the taxes been paid by the defendants. 

Upon a motion made in the cause for the appointment of 
a receiver, and continued and heard at Chambers, before 
Shipp, Judge, on the 15th of December, 1886, upon affi- 
davits and counter-affidavits, G. Wilkins was appointed 
receiver to take charge of the property in controversy and 
rent i t  out, with the provisions that, (( it is further ordered 
and adjudged, that upon the defendants, Sparrow and wife, 
executing a good bond to the plaintiff in the sum of $200, 
to cover the rents of said property, pending this suit, that 
they shall be allowed to remain in possession thereof." 

From this order appointing a receiver, the defendants ap- 
pealed, and this entry was made : "Appeal prayed and 
granted. Notice of appeal waived. Bond fixed at $50.00." 

The appeal was not perfected, and this is a petition for a 
certiorari to have it brought up. 

The defendant Sparrow files an affidavit, setting out at 
length the reason of his failure to perfect the appeal in time, 
which is, in substance, that on account of his sickness he  
was not able to attend to the matter, and th,ere was an 1111- 
derstanding and agreement with plaintiff's attorney that 
the time would be waived, and no advantage taken of the 
delay, and the subsequent refusal of the plaintiff's attorney 
to recognize this understanding and agreement. 

To this affidavit, counter-affidavits are filed, pne by the 
plaintiff, in which he denies absolutely that any further steps 
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were taken by the defendant to perfect the said appeal, after 
the entry of the grant of appeal and waiver of notice, or that 
there was any waiver of notice, or there was any waiver, 
either by himself or his attorney, of the statutory require- 
ments necessary to perfect the appeal. Another affidavit, by 
E. S. Simmons and John H. Small, who made oath that they 
are and have been the only attorneys of record of the plain- 
tiff, and they deny absolutely any understanding or agree- 
ment as alleged in plaintiff's affidavit, or that any conduct 
can be imputed to them, by which the defendants could 
have been misled or induced to neglect the requirements 
imposed by the statute in regard to appeals. 

No counsel for the plaintiff. 
1111.. D. G. Fowlc, for the defendants. 

DAVIS, .J., (after stating the facts). This Court cannot 
undertake to decide between conflicting affidavits, nor will 
i t  depart from its well established and published rule, not to 
recognize any agreement of counsel unless the same shall 
appear in the record, or in writing filed in the cause. U'e 
cannot undertake to settle such disputed facts as are presented 
in this case. But aside from this, the defendant does not 
point out any error sought to be appealed from, or show any 
nleritorious ground of appeal. 

The application for the writ must be denied. 
Denied. 
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1 HODGES BROS. et als. v. H. T. LASSITER et als. 

1 Juror- Challenge-Evidence-Fraud. 

1 1. Wherever the statute directs the County Commissioners not to in- 
clude the names of a class of persons if drawn to serve on the jury 
in the panel, as in case of those hariug suits pending and at issue in 
the Superior Courts, it is a fundamental objection to the juror, 
whenever it is made to appear, and is a cause of challenge, although 
the County Commissioners may have allowed his name to go upon 
the venire. 

2. Quare, whether a juror who has an indictment pending and at issue 
against him in the Superior Court, is disqualified from serving on 
the jury by the statute which prohibits those having a suit so pend- 
ing and at issue from serving. 

3. In order to disqualify a juror from serving under this statute, the suit 
must be at issue, and so where an indictment was pending against 
a juror, to which he had never pleaded; It was held, that he mas 
not disqualified under this statute, even if it applies to indictments. 

4. In an action to attack a deed in trust to secure creditors for fraud, 
evidence of the amount of the trust property received by the trustee 
is immaterial and incompetent. 

6. What constitutes fraud is a question of law; what is sufficient evi- 
dence of the facts required to establish it, is for the jury; and so if 
the fraud appears on the face of the instrument, it will be declared 
by the Court without the aid of the jury; but when dependent upon 
matters dehors the deed, it must be found by the jury. 

6. Where in an action to attack a deed for fraud, prima facie evidence 
is given of the bonafides of the debt, the burden of proof is on the 
party attacking the deed to show the fraud, and evidence of such 
debts may be gathered from the plaintiff's own evidence. 

7 .  If the purpose of a conveyance he to hinder and delay creditors, it is 
fraudulent and void, although the debts secured by it are bonafide. 

(Feimster v. McRorie, 12 Ired., 281; cited and approved). 

CIVIL A C T I O X , ~ ~  the nature of a creditor's bill, tried before 
Shipp, Judge, and a jury, at Spring Term, 1885, of HERT- 
FORD Superior Court. 
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On Sovenlber 27th) 1878, H. T. Lassiter cE Son, consist- 
ing of H. T. Lassiter and Walter T. Lassiter, and condnct- 
ing a mercantile business in the town of blurfreesboro, 
becoming involved, and being unable to meet their liabili- 
ties, largelv due in Baltimore, made an assignment of their 
entire stock of goods, notes, bonds, bills ttnd credits of every 
kind, to James S. TThedbee and John S. Dickinson, partners 
of the firm name of Wheclbee & Dickinson, in said city, in  
trust, to secure and provide for the payment of the sun1 of 
$12,000 due themselves, then of the sum of $2,000 due to 
James Carey (Ss Co., and thereafter of a11 other outstanding 
claims against the assignors. The present action is institu- 
ted by creditors of the last class, to impeach the validity of 
the assignment, and charges that it was the result of a con- 
spiracy between the parties to it, to hinder, delay, and de- 
fraud the other creditors, and such was the intent and pur- 
pose of the debtors, and this was known to and participated 
in by the trustees, to whose claim preference is given. 

These imputations are der~ied in the answer, which asserts 
that the conveyance was bona fide made, and to provide for 
debts due and owing by the assignors. From these conflict- 
ing allegations a single issue mas eliminated and submitted 
to the jury : 

"Is  the assignment made by Lassiter (Ss Son to Whedbee 
& Dickinson fraudulent and void as to their creditors?" 

To this the answer is, "No." 
From the judgment rendered upon the verdict against 

the plaintiffs, they appeal. 

Nessrs. B. B. Winborne and R. B. Peebles, for the plaintiffs. 
,TIessrs. D. A. Bnmes and TK D. Pruden, for the defendants. 

S a m ~ ,  C'. J., (after stating the facts). This brief sum- 
mary will enable us to proceed to the consideration and dis- 
posal of the exceptions found in  the record. 
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1st Exception. One of the jurors of the regular panel was 
challenged by the plaintiffs upon the ground that he had a 
suit pending and at issue in  the Court. 

The following are the facts upon which the objection rests, 
as found by the Judge: 

At Spring Term, 1881, a year before the trial, the juror 
and four others were indicted for an assault with a deadly 
weapon upon one Braxton Brown, and the prosecution had 
been since depending without any plea. On Tuesday of the 
present term, the indictment was disposed of by two of them 
submitting to a verdict of guilty, while a nolle p~osequi was 
entered as to the other three, among whom was the juror. 
The Court being of opinion that the juror mas competent, 
overruled the challenge for cause, and he was thereupon 
removed by a peremptory challenge of the plaintiffs. This, 
with three other peremptory challenges made afterwards, 
exhausted the number to which the plaintiffs were by law 
entitled. 

The exceptior. .u this ruling raises the inquiry as to the 
proper construction of $1728 of The Code, which is in these 
words : 

(( If any of the jurors drawn have a suit pending and a t  
issue in  the Superior Court, the scrolls with their names must 
be returned into partition No. 1 of the jury box." 

Primarily, this is a direction given to the County Coininis- 
sioners when they proceed to draw the jurors, by a child not 
exceeding ten years of age, for regular service a t  the next 
term of the Superior ('ourt held thereafter, as pointed out in 
the preceding section, but i t  must be deemed a fundamental 
disqualification in the juror, whenever it is made to appear. 
But is the present case within the terms of the statute ? The  
word "suit," properly designates a ci-7il proceeding in Court 
between parties, and while i t  n ~ a y  admit of more compre- 
hensive import, is used in  this connection in  the more 
restricted sense. One accused of crime and prosecuted for 

23 
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it, could hardly be said to "have a suit pending," while the 
language may be well applied to either party to a contro- 
versy which has found its wag into Court to be there settled. 
If, however, all actions civil or criminal are included, as the 
mischief intended to be provided against is the same, no 
issue had been reached at the time, as no defence had been 
entered. The cause, though pending in the Superior Court, 
was not at issue, and consequently if it had been a civil 
action, it would not have rendered the juror incompetent. 

Cpon a similar enactment, we have found but two reported 
cases where its construction has been considered, and these 
do not meet the point of present inquiry. 

I n  Riley v. Bussel, 1 Herskell (Tenn.), 294, six jurors were 
excepted to, as having suits in the Court, but not for trial at 
the term, and they were held to be incompetent. There were 
two enactments in the Code of that State, one forbidding the 
appointment of a juror who had a suit pending at the term, 
and the other disqualifying a juror and making it a cause 
of challenge, that the juror had a cause "pending for  trial," 
and these were construed together in ascertaining the effect 
of the legislation. 

I n  Plummer v. The People, 74 Ill., 361, the statute declared 
incompetent a juror who " is a party to a suit pending for 
trial " in  that Court at that time. It was contended by the 
attorney for the people, that the disqualification did not 
attach, unless the trial took place at the time. I t  was ruled 
otherwise by the Court, and that it mas only necessary that 
the juror should have a suit for trial, and it was immaterial 
whether it was in fact tried during the term. These jurors 
had civil actions in the Courts. 

2d. The next exception arises out of the refusal of the 
Court to allow an inquiry to be put to a witness as to what 
the trustees had realized from the collection of credits. The 
objection to the proposed inquiry was, that it was not then 
appropriate, as the plaintiff's right to an account was not 
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denied, and that the condition of the trust fund would 
properly come up under a reference for an account, and this 
objection was sustained. 

We are unable to see the pertinency of the information to 
an issue of fraud in the inaking of the assignment, m-hich 
alone was before the jury, and we find no error in ruling 
out the evidence. 

I t  was conceded that H. T. Lassiter & Son, the latter of 
whom has since died, were insolvent at the time the assign- 
ment was made 

A series of letters passing between the parties to the deed 
of assignment, dated between November 14th, 1878, and 
December 10th of the same year, as well as other communi- 
cations passing between the said trustees and their agent, 
sent out to take charge of the property after the conveyance, 
the last dated December 3d, were read in evidence by the 
plaintiffs, to sustain the charge of fraud, and they asked 
that the following instructions be given to the jury: 

" 1. That if the jury believe the evidence, they should find 
that the assignment of November 27th, 1878, from Lassiter 
& So11 to Whedbee & Dickinson was intended to hinder and 
delay and defraud the creditors of H. T. Lassiter & Son." 

The Court read the prayer in the presence of the jury, and 
said he could not give the instruction and refused it, and 
plaintiffs excepted. 

" 2. That in order to sustain said assignment, the defend- 
ants must satisfy you that the debt recited in the assign- 
ment, or a substantial part thereof, was actually due from 
Lassiter & Son to Whedbee & Dickinson, and there is no 
evidence to show that fact, and hence the jury should find 
that said assignrnenl was without consideration and void as 
to the plaintiffs." 

The Court refused this instruction, and told the jury that 
the law presumes the assignment of November 27th, 1878, 
to be honest, and inlposes on the plaintiffs the burden of 
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proving the fraud they allege, by a preponderance of evi- 
dence, and unless the alleged fraud he so proven, the jury 
must find the issue in the negative; that as the defendants 
Whedbee & Dickinson went into possession of the property 
under the deed of assignment to them, and were in  posses- 
sion thereof at  the time of the bringing of this action, the 
law presumes their possession to be rightful, and i t  is there- 
fore necessary for the plaintiffs who allege fraud, to show i t  
by a preponderance of evidence, and this extends to proving 
the alleged want of consideration. The plaintiffs excepted. 

" 3. That  if the jury believe the evidence, as appears from 
the letters introduced and read, they should find that the 
assignment in question is fraudulent and void.'' 

The instruction was refused and plaintiffs excepted. 
I. As the question of the presence of an infecting element of 

fraudulent intent i n  making the assignment is one of fact, i t  
was properly left to the jury to find upon the evidence, and 
to deduce from it. What constitutes fraud is matter of law; 
what is sufficient evidence of the facts required to establish 
it, is for the jury to find. When the fraud appears upon the 
face of the assignment, it is so declared by the Court; when 
dependent upon external proofs, it 3s to be found by the 
jury. The letters do not pel. se show this noxious element 
in  the transaction, so as to avoid the conveyance, but they 
merely furnish evidence tending to show with what intent 
i t  was made, of the force and effect of which the jury must 
judge i n  arriving at  a proper conclusion as to that intent. 

11. The correctness of the response to the second prayer 
might well be questioned, if i t  rested upon the assumed fact 
that no proof whatever had been offered of the secured in- 
debtedness. or of any considerable part of it. 

I n  Feimster v. McRorie, 12 Ired., 287, to which we are 
referred in the brief of plaintiff's counsel, where the debtor 
conveyed so much of his entire estate as not to leave enough 
for his unsecured creditors, RUFFIN, C. J., declared that  i t  
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n as " eclually necessarJ- that tlic. trustee, i11 su l~ l~or t  of this 
deed slloulcl show the debts it propose> to iccure, since the 
debts as a consideration, stand in tliii tleed in the place of 
the l~ecnniar~-  con4derntion in the other," referring to an 
absolute conr-cyance, in n-liich the mere recital of the money 
paid as a consideration in the deed " ~ o u l c l  not be evidence 
as against purchasers or creditors, that any part of the pur- 
chase money mas paid, hut the bargainee would be obliged 
to prove the fact cilizulde." 

But a3suming proof, not controverted, to have been given 
of the indebtedness, the burden then rests upon the plain- 
tiffs, who allege, to prove the fraud. 

'The existence of the debts was shown in  the letters intro- 
duced by the plaintiffs, and as part of their impeaching evi- 
dence. As no issue was made upon the point of the consid- 
eration, and e~ idence  of it mas furnished by the plaintiffs, 
the charge as to the party upon whom rests the burden, if 
erroneous, was harmless, and but the statement of a legal 
proposition inapplicable to the case. Moreover, the frame 
of the issue was manifestly intended to let in  impeaching 
proofs to sustain the averments in the complaint, that, aside 
frotn the existence of the debts, the assignment was the fruit 
of a concerted fraudulent arrangement between the parties 
to it, and was thereby rendered void as to creditors. 

111. The third instruction is essentially the same as the 
first, and must be similarly disposed of. 

IV. The addition of the word "fraudulently" as qualify- 
ing the words following, " hinder and delay," do not change 
substantially the import of the instruction. If the essential 
purpose was to hinder and delay other creditors, and not to 
secure bona $de debts due, the hindering and delaying being 
but  a n  incidental, though necessary result of such preferen- 
tial trust, i t  would be a fraudulent hindering and delaying, 
and  the presence of the word, if unnecessary, would not change 
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the legal import of the charge, while its absence might mis- 
lead the jury in passing upon the question before them. 

I n  our opinion the case was fairly placed before the jury, 
and their verdict must stand. 

There is no error, and the judgment must be affirmed. 
No error. Affirn~ed. 

JOS. E. CARTER and wife r. L. C. WORRELL et als. 

TVills-Legacy-Charge on Lands. 

A will in one clause devised a tract of land to the testator's son W. In 
another clause a pecuniary legacy to a daughter was made an ex- 
press charge on this land, and in' the same clause another tract of 
land was devised to another son. C, and a pecuniary legacy to an- 
other daughter, I. This last legacy was not made an express charge 
on the land devised to C, but the will provided that the son C should 
manage the entire estate, including the land devised to C, until 
the legatees and devisees arrived at full age, and that he should pay 
the legacy to I by installments; It was held, that the legacy to I was 
a charge on the land devised to C. 

CIVIL ACTION, tried before Shipp, Judge, at Fall Term, 1886, 
of HERTFORD Superior Court. 

It appears that James A. Worrell died, leaving a last will 
and testament, which was duly proved, of which the follow- 
ing is a copy : 

(( Item 1. I leave unto my wife Harriet, enough land, inclu- 
ding houses, for a one-horse crop. I also give her one horse 
and buggy, and what farming utensils she may need to carry 
on a crop, including household and kitchen furniture, during 
her natural life or widowhood. 
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" Ttem 2. I give unto my son U'alter, all the lands north of 
the main road dividing my farm, to him and his heirs for- 
ever, after the death of his mother. 

" A e m  3. I give unto my son Charles a11 tlhe land south 
side of the road, to him and his lieiri forever. 

" I t  i i  rnx request that the h r m ,  rrith stock, &c., may all 
remain together, and to be ~vorked in  common for the sup- 
port and lnaintenailce of mg t~vo youngest children, Ida and 
Walter, and their mother, urltil they shall arrire at the years 
of accountability-that is, all that part of the farm on 
the north side of the road-and that a certain part be set 
aside each year, amounting to one thousand dollars, to give 
m;- daughter l l a ry  Bishop, after taking out nlmt I have 
already g i ~ e n  her. It is m\- request that my son Charles 
shall have all the management of settlement of my estate, 
ancl to pay off the legacy above given to the l m t  advantage ; 
and that he also pay unto mj- cl:tughter Ida five hundred 
clollarq, after giving her a good English education, payable 
in installments as he may think best. 

" Rly interest in  inill and cotton gin, I give to my sons Cl~arles 
and Kalter  in  comnlon, and for the free use of my wife Har- 
riet and farm so long as ihe may live." 

The fenze c o t e r t  plaintiff rras the daughter Ida of the tes- 
tator, to n-horn he gave the pecuniary legacy of $500, as spec- 
ifiecl in Ite),a 3 of his will, as set forth above. Charles Wor- 
re11 was his son, to whoni he devised the tract of land in the 
same clause, ancl he is dead, and the defendants are his 
widow, (to whom he conveyed the land in his life-time,) his 
heir5 at law, and the administrator of his estate. 

The action i i  brought by the ferne cove,-t plaintiff to secure 
the legacy in her favor mentioned, and to have the same 
declared to be a charge and lien upon the land devised to 
her brother Charles, as above said. 

The defendants contend that if any part of said legacy of 
$500 remains unpaid, i t  is not a charge exclusively upon 
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the lands devised to Charles, but it would be a charge either 
exclusively upon the lands devised to Walter, or that the 
share of Walter would have to contribute pro rnta with the 
share of Charle; in the payment of whatever amount, if 
any, may be due the plaintiff Ida Carter. 

The jury having found that the legacy had not been paid, 
the Court gave judgment for the feme plaintiff, declared the 
legacy a charge upon the land devised to Charles, the son of 
the testator, and directed a sale thereof if need be, &c. 

The defendants excepted and appealed to this Court. 

Messrs. B. B. Winhorne and W. D. Pruden, for the plaintiffs. 
Mr. D. A. Barnes for the defendants. 

MERRIMON, J., (after stating the facts). The Court prop- 
erly interpreted the provision in question of the will be- 
fore us. 

I t  is clear, we think, that the testator intended to give his 
land to his sons-one an infant and the other of full age- 
charged respectively with pecuniary lagacies in favor of 
their two sisters. That part of it situate on the north side 
of the road, which it seems made a covenant line of divis- 
ion, he devised to Walter "after the death of his mother," 
charged in the meantime with the common support of his 
widow and his two infant children, and with a legacy of one 
thousand dollars, subject to some indebtedness, in favor of 
Mary Bishop, a married daughter; that part situate south of 
the same road, he devised to Charles, charged with the legacy 
of five hundred dollars in question. 

After thus devising his land to his sons respectively, by 
the second and third clauses of his will in explicit terms, 
he then directs that part of it devised to Walter, "that is, 
all that part of the farm on the north side of the road, be 
worked in common for the support and maintenance of my 
two youngest children, Ida and Walter, and their mother, 
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until tliey arr ire  at years of accountability;" a i d  he further, 
in  that connection. directs that a part of the earnings of tlie 
land-that is the reaqonnble import of the term. and their 
connection-" be .et aside each year," to pay his daughter 
Mar;\- Bis l~o~) ,  one thousand dollars, less such sums of money 
as he had given her. The testator thus showed a purpose 
to charge t l ~ e  land and in favor of the daughter named. 

Har ing  thus hurdenetl tlie part of the land devised to 
Walter, he expresses the wisll tliat his son Charles-his son 
of f d l  age, it seems-" shall have all the management of 
settlement of my (his) estate, and pay off' the legacy above 
given, (that to Mary Bishop,) to the beat advantage." How 
to the "best adrantage " ?  H e  directs that for that purpose, 
" a certain part he set aside each year "-that is, as is plainly 
implied by the conilection in which tllese words are used- 
a certain part of the earnings of the l a i d  devised to Walter, 
after the death of his motl~er It is pretty clear that the 
testator desired and iiitencled-he so requested-that Charles 
should superintencl and niailagp the part of the farm devised 
to Walter, certainly during the life of his mother, and per- 
haps until he and Ida should " arrive at the years of account- 
ability." H e  could thus hare  fair opportunity, con~eniently 
and "to the best advantage each year" to set aqide a part of 
the earnings to pay the legacy in fkvor of Alary I3iqhop. 

The testator then directs that C'harles "also pay u l ~ t o  my 
daughter Ida, five hundred dollars, after giving her a goocl 
English education, payable in iilstallinellts ns he may think 
best." H e  does not in terms direct this legacy to be a cllarge 
upon YTalter's part of the land during the life of his mother, 
or a f te rnads ,  as he liad directed another legacy to he :  he 
does not direct his executor to pay it : he does not direct it 
to be paid out of his estate generally, bnt he directs Cllarle.; 
to pay it. T i ?  Tlie reasonable inference is, because lie 
had given Charles the w11ole estate in the land lying south 
of the road mentioned, and one half of his interest in  the 
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mill and cotton gin, the latter subject to the use of the same 
by the widow during her life-time. He intended that Charles 
should have the land charged with five hundred dollars in 
favor of his sister Ida. 

This sum he was required to pay "ill installments," as he  
might think best. This provision is not consistent with a 
purpose to have the legacy paid out of the personal estate. 
There is no direction that it should be paid out of the per- 
sonal estate. Indeed, it does not appear from the will, that 
there was such estate out of which it might have been paid. 
The personal property, so far as appears from the will, except 
certain parts of it given to the widow, was to be kept and 
used on the farm to be cultivated for the support of the two 
ypungest children and their mother, and the payment of the 
legacy to Mary Bishop. 

The interpretation thus given, renders the several provi- 
sions of the will reasonably consistent, and gives effect to 
the general purpose of the testator to divide his land between 
his two sons. Judgment affirmed. 

Xo error. Affirmed. 

JOHN L. MOREHEAD v. THE WESTERN NORTH CAROLINA 
RAILROAD COMPANY. 

1. The lien of a n  attachment takes effect from its levy, and so, where in 
an action to compel a corporation to transfer certain stocks on its 
books, which the plaintiff had purchased at  execution sale after it 
had been attached to answer the judgment, and the defendant an- 
swered that said stock had been transferred by the judgment debtor 
before the rendition of the judgment, but did not aver that such 
transfer was before the levy of the attachment; It was held, that 
the answer did not raise an issue, or set up a substantial defence. 
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2. Where the answer asks that new parties be made, this will not be 
done, when taking the answer as true; such party would have no 
ground on which to resist the plaintiti's claim. 

I 3. It is intimated, that the purchaser of shares of an incorporated com- 
pany, a t  a sale under an attachment against the party who appears 
on the stock-book of the corporation to be the owner, gets a title 

I superior to that of a transferee from such apparent owner, who has 
not had the transfer made on the books of the corporation. 

CIVIL ACTION, heard before Shipp, Judge, at Chambers, in  
Charlotte, on the 7th day of August, 1886. 

Under an attachment issued in an action prosecuted by 
the present plaintiff and Julius A. Gray, in the Superior Court 
of Mecklenburg county, against Williain J. Best, and levied 
on seventy-five hundred shares, owned and held by him in  
the capital stock of the defendant company, the same was 
sold to the plaintiff for the sum of twenty cents per share, 
and the sheriff gave him a certificate therefor. This certifi- 
cate, as evidence of the sale and the plaintiff's title to the 
stock, was deposited with the proper officers of the corpora- 
tion, and a denland made for its transfer to the purchaser. 
This was refused, and the present action is for an order com- 
pelling the company to make the transfer of the stock on its 
books from the said Best to the plaintiff, and to issue a cer- 
tificate of said shares to him as the owner thereof. 

The answer admits the plaintiff's allegations, and by way 
of defence for the protection of the company, alleges, upon 
infornlation and belief of its president, that before judgment 
was recovered in  the action mentioned against said Best, he 
had assigned his stock to the Boston Construction Company, 
a corporation organized under the laws of Massachusetts. 
The grounds for this belief are, that one W. S. Denny, pro- 
fessing to be its treasurer in 1882, so informed the president 
of the defendant company; and that soon afterwards, the 
said Denny forwarded a paper in form, and purporting to 
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be a copy of the assignment, which paper has been lost, 
and after diligent search cannot be found. 

The defendant insi~ts that this claimant of the property 
should be brought before the Court, so that the ruling upon 
the question of the conflicting claims may be conclusive 
and binding upon both parties. and ensure protection to the 
defendant. 

The cause was heard, we suppose by consent as no objec- 
tion was made, before the Judge at Chambers, upon the case 
as made in the pleadings, and he finds as facts, besides the 
allegation in the complaint admitted in the answer, as fol- 
lows : 

I. That though the defendant alleges in its answer, that 
there was an assignment of said stock prior to the judgment, 
there was no evidence of any assignment whatever, either 
prior to the suing out of the attachment and its levy upon 
the same, or at any time. 

11. There was no evidence of the existence of such cor- 
poration as the Boston Construction Company, or of any 
transfer of the stock of Best to any one; nor or the existence 
of such a man as Denny, said to be its treasurer; nor of any 
written transfer or copy of such by said Best, other than 
appqars in the answer. 

111. That as matter of law, the answer, in not averring 
the assignment to have been made before the levy of the 
attachment, fails to raise any material issue of fact requir- 
ing the intervention of a jury. Thereupon, it was con- 
sidered and adjudged by the Court, that the plaintiff is enti- 
tled to the relief demanded, and the Court doth command 
and enjoin upon the defendant corporation, that it shall 
forthwith transfer to the plaintiff, upon the stock-book of the 
company, the seventy-five hundred shares of stock standing 
on the books in the name of Wm. J. Best, and forthwith to 
make, execute and deliver in proper form to said John L. 
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Morehead a certificate of stock for the said seventy-five hun- 
dred shares of stock. 

From this judgment the defendant appealed. 

Mess~s. Jos. B. Eatchelo~ and John Decereu.r, h., (lb4i-. R. 1). 
Johnstol~ also filed a brief,) for the plaintiff. 

X r .  Chns. 111. B~tsbee, for the defendant. 

Snr~ix, C. J., (after stating the facts). We concur in  the 
opinion of the Court, that inasmuch as the lim uns jom~ecl 
by the Lc~y of the nttachmerlt, and the answer avers the aqsign- 
ment to have been made, not before that levy, but before the 
rendition of judgment, it does not in terms put in issue the 
superior title by assignment, and the plaintiff's paramount 
claim is consistent ni th the other, as subordinate. There 
was no reason therefore for delaying the cause by an  effort 
to introduce into it a new party, whose r e r j  existence seems 
to be i n  doubt, and who if there be such, so far as the answer 
speaks, could not controvert the plaintiff's demand ~ ~ i t h  suc- 
cess. We are not prepared to admit, if the assignment sup- 
posed to have been made, way prior in  time to the levy of 
the attachment, that it would be ground for arresting the 
progress of the action until the assignee could be brought 
in, for the proof of such fact shown by the defendant, I! o d d  
be a full answer to the  plaintiff"^ action, as much so as if the 
new claimant had intervened and set up  his own title, in an  
issue raised betwcen the plaintiff and himself. 

Certainly a person owning property in possession of an- 
other, cannot be stopped in pursuing and recovering it, 
because a party in whom the defendant alleges the property 
to be, is not introduced in  the cause, inasmuch as the plaintiff 
must prove his own title, and proof of its being in some one 
else, would equally defeat his action. \Ire hare  not there- 
fore considered the point discussed in the brief, and which 
seems to be supported by the authorities referred to, that a 
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legal transfer of stock can only be effectuated by a transfer 
upon the books of the corporation by a surrender of thefor- 
mer, and the issue of a new certificate to the assignee. 
Bunk v. Wutsonton, 105 N. S., 222 ; and other cases cited in 
the brief. 

The necessity of regarding as stockholders all whose names 
are on the corporation registry, until the change is made in 
the manner mentioned, arises from the fact that in this nian- 
ner only can they be known, which could not he, if a trans- 
ferred certificate alone had such effect. Such an assignment 
entitles the holder to have the transfer made effectual, and 
then, and not before, he becomes a legal owner, and entitled 
to all the rights of a stockholder. 

There is no error, and the judgment must be affirmed, with 
costs againt the defendant. 

Since the foregoing opinion was prepared, application has 
been made to the Court by motion of defendant's counsel, 
for an order remanding the cause to the Superior Court from 
which the appeal was taken, in order that a new party, 
claiming to be owner of 5820 shares of the stock purchased 
by the plaintiff, may be brought into the action and his 
title enquired into and concluded in the final judgment 
for the protection and security of the company. The 
motion is based on information received by the President 
of the defendant company, in a notice served on him by 
the claimant on February 12th, since the present session 
began, with a demand, that upon the surrender of the cer- 
tificates which are enumerated, other certificates of the same 
amount be issued to him, the alleged assignee. 

Tho notice and demand are not verified, nor so far as the 
affidavit discloses, is the time of the transfer given, other 
than by a statement founded on information and belief, that 
they were made prior to the lien of the attachment. 
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Without adverting to the suggestive fact of such long delay 
after the assignment, in giving notice to the company. and 
demanding the issue of new certificates, we decline granting 
the motion, for reasons sufficiently appearing in the opinion, 
and because no harm can come to the company by proceed- 
ing to determine the appeal. If the new claimant has a 
preferable right to the stock, it can still be asserted as before 
against the parties in the present action, which only deter- 
mined the title as between the parties to it. 

No error. Affirmed. 

SAM'L M. WARD et als. v. CHAS. T. LOWNDES et als. 

Sale of Land for Assets-Ir~egular Judgments-Ifants- 
Guardians at litem-Fraud. 

1. Where a Special Proceeding was brought to sell land for assets, in  
pursuance of orders in  which the land was sold, but on account of 
grave irregularities in  this proceeding, another was brought with 
the consent of the administrator and purchaser, to which the heirs 
were parties; It was held, that such second proceeding was suffi- 
cient to cure the irregularities in the first, and none of the parties 
thereto could be heard to complain of it. 

2. Where proceedings were brought before the Probate Judge which 
should have been brought before the Clerk, and vice uema, the irreg- 
ularity is cured by the statute (Bat. Rer., ch. 17, $5 425, 426). 

3. Infants may sue or be sued and are as much bound by the judgment 
as persons suijz~ris, but infants must sue by a next friend or guar- 
dian, and defend actions against them by a regular guardian, or if 
they haye none in this State, by a guardian ad litem. 

4. The provisions of the statute in regard to the appointment of guar- 
dians ad litel11 should be strictly observed, but mere irregularities 
in observing them, not affecting a substantial right, will not vitiate 
judgments and decrees obtained in the action or proceeding in which 
such irregularities exist. 
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5. Courts obtain jurisdiction over infant defendants over fourteen years 
old exactly in the same manner in which they do over adults. but if 
the infant is under fourteen, besides serving them personally and 
leaving a copy with them, a copy of the summons must also be de- 
livered to the father, mother, or guardian, or if there is none in this 
State, then to the person who has the care and control of the infant. 
and in the case of non-resident infants, by publication as in other 
cases. 

6. The judgments and decrees of a Court which has jurisdiction, although 
erroneous or irregular, cannot be attacked in a collateral proceecling. 
If erroneous, they must be corrected by appeal; if irregular, they 
must be set aside by a motion in the cause, made in a reasonable 
time. 

7. The facts that the administrator who sold the land for assets was the 
law partner of the counsel who conducted the proceeding; that 
q a n y  of the orders in the proceeding were in the handwriting of 
the administrator; that the answer of the guardian ad litem was 
also in his handwriting, it  appearing that the guardian had taken 
all necessary steps to protect his wards; and that one of the attor- 
neys for the administrator bid off the land for the purchaser, do not 
constitute such constructive fraud as to vitiate the judgment, when 
it  is found as a fact that there u-as no actual fraud. 

8. A purchaser at  a judicial sale. after he has paid the purchase money. 
may direct the commissioner to make title to another, and this fur- 
nishes no ground to set aside the order of sale. 

(Bell v. King, 70 N. C.. 330; Hurdle T. Ozctlazu, Ibid, 334; Tate v. Nott,  
96 N .  C., 19: Grantharn v. Kennedy, 91 N .  C. ,  148; Williaazson v. 
Hartinan. 92 N. C. ,  236; Fozcler v. P o o ~ ,  93 N .  C . ,  466; Synze T. 

Tieice, 96 N. C.,  243; Snzith v. Kelly. 3 Murph., 506; Shumberger v. 
Kennedy. 1 Dev., 1; Testerina?~ v. Poe, 2 Der. & Bat., 103; Camp- 
be71 a.  Baker, (i Jones, 235; cited and approved). 

CIVIL ACTIOS, tried before Auery,  Jtdge, at  August Term, 
1886, of Bnsconrc~< Superior Court. 

The plaintitfi, except Harry Marrigalt, are the legatees, 
devisees, and heirs at law of- Joshua Ward, deceased, and 
brought this action only to recover the possession of the 
land described in the complaint. 

The principal defendant, Charles T. Lowides, in his an- 
swer, denied the material allegations of the complaint, 
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except that the plaintiffs were such heirs and devisees. He 
alleged as a matter of defence, that the said ancestor of the 
plaintiffs died insolvent, in  the State of South Carolina, 
leaving a last will and testament, which was duly proven in 
that State, and a copy thereof, duly authenticated, was al- 
lowed, filed and recorded, according to law, in the county of 
Transylvania in this State, and the executrix therein named 
having renounced her right to qualify as such in this State, 
F. J. Whitmire was appointed administrator cum testamento 
umezo  of the estate; that he obtained judgment against this 
administrator in the Superior Court of the county named, 
for the sum of $24,500.59, with intsrest thereon from the 
date of the judgment ; that thereafter the administrator 
brought a Special Proceeding in the Court nlentioned, to 
obtain a license to sell the land in cluestion and other lands, 
to make assets to pay the debt named, and other debts of 
his testator; that under and in pursuance of orders and 
judgments in these proceedings, the lands were sold; the 
defendant purchased so much of the same as is now in con- 
troversy; the sale was confirmed ; the purchase money was 
paid, and title, under his direction, was made to his wife, 
Sabina E. Lowndes; that these special proceedings were reg- 
ular and effectual, and he mas placed in possession of the 
lands about 1872, and has been in possession of the same 
ever since, &c., &c. 

The plaintiffs, afterwards, by consent of parties, amended 
their complaint, reiterating that first filed, and alleged that 
the special proceeding mentioned and relied upon by the 
defendants in their answer, was fatally irregular, fraudulent, 
and absolutely void ; that the present plaintiffs, devisees and 
heirs at  law, were at the time of such proceedings infants of 
tender years; that they were not parties to them, in any just 
sense, or in conternplation of law, nor were they lawfully rep- 
resented therein by any general guardian, or guardian ad 
litem, as allowed and required by law in such cases ; that the  

24 
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Court had no jurisdiction of them ; that the supposed judg- 
ment was not such in law ; that it was not a just one, as to 
the amount honestly due the defendant Lowndes, but was 
obtained by fraud and collusion between him and the ad- 
ministrator named, kc., &c. 

The defendant answered the amended complaint, alleging 
the regularity, fairness, justness and validity of the proceed- 
ings mentioned, the justice and fairness of his judgment, 
the sale, the due application of the assets-the proceeds of 
the sale of the land leaving a large part of his, and much 
of other debts unpaid-the effectiveness of the orders, judg- 
ment, sale, &c., &c. 

The following is so much of the case settled on appeal as 
is necessary to a proper understanding of the opinion of the 
Court : 

" Tbe following issues were submitted to the jury, result- 
ing in the responses as indicated : 

1. What are the plaintiffs' damages? 
Answer-One hundred and twenty-five dollars per year- 

one thousand eight hundred and seventy-five dollars. 
2. What would be the present value of the land in contro- 

versy without the pertnanent improvements made upon it 
by the defendants ? 

Answer-Eight thousand dollars. 
3. What is the present value of the land in controversy, 

including the value of the permanent improvements ? 
Answer-Seventeen thousand dollars. 
A trial by jury as to all other issues of fact was waived by 

the parties, and it was agreed that the Court should find all 
facts not found by the jury, and decide all other questions of 
fact and law involved in the controversy; thereupon, the 
Court finds the following facts : 
1. On the 26th day of April, 1370, F. J. Whitmire, adinin- 

istrator with the will annexed of Joshua JVard, deceased, 
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instituted in the Superior Court of Transylvania county, a 
Special Proceeding for the sale of land for assets, against 
Constantia Ward, the widow, and Florence, Samuel Morti- 
mer, and Joanna Ward, children, heirs at law and devisees 
of Joshua Ward. 

2. The defendants in said proceeding were non-residents 
of this State, and resident in the city of Charleston, State 
of South Carolina ; Florence and Joanna residing with their 
stepmother, Constantia Ward, and Samuel Mortiiner with 
Rev. A. Toomer Porter, his testamentary guardian, as appears 
in  the will, all being under fourteen years of age. Florence 
and Joanna had no testamentary or general guardian ; but 
by the will of the said Joshua Ward, which had been admit- 
ted to probate both in North and South Carolina, the said 
Rev. A. Toomer Porter, also a resident of Charleston, South 
Carolina, was appointed guardian of Samuel Mortiker. I t  
did not appear that any general guardian had been appoint- 
ed for any of the infant defendants by any order or decree 
or judgment of any Court in North Carolina. 

3. That Messrs. Bailey & Martin, attorneys at law, were the 
counsel for the administrator, and as such conducted this pro- 
ceeding. Mr. Whitmire was a young lawyer, (having been 
a student of Messrs. Bailey & Martfin,) residing in Transylva- 
nia county, and at one time, when and for how long does not 
appear, was associated in the practice in Transylvania county 
with Messrs. Bailey & Martin. Whitmire was dead at the 
time of the commenceinent of this action. The partnership 
between Messrs. Bailey & Martin was dissolved some time 
during the year 1870 or 1871, and befoae the institution of 
the proceedings herein after more particularly referred to, 
but in drawing many of the orders and decrees and report 
of sale in the second proceeding, Mr. Martin acted for the 
plaintiff Whitinire. 

4. I n  the Sunilner or Fall of 1870, a Mr. Cheeseborough, 
a citizen of Buncombe county, received a letter from C. T. 
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Lowndes, stating that he had recovered -a large judgment 
against Ward's estate, and requesting him, Cheeseborough, 
to purchase, if he could do so at  a reasonable price, a tract 
of land in Buncombe county known as Rock Hall, which he 
understood was to be sold as a part of Ward's estate, to pay 
his debts. On receipt of this letter, Cheeseborough called 
upon Messrs. Bailey $ Martin, and ascertained from them 
that  the property in  Transylrania county, now in contro- 
versy, as well as Rock Hall ,  was to be sold. That  Cheese- 
borough then heard of the sale of this property for the first 
time. Cheeseborough instructed Mr. Martin, of Bailey ck 
Martin, to bid in  the Trai~sjlvaniaproperty for Mr. Lowndes. 
H e  then wrote Mr. Lowndes what he had done, and received 
his approval as to bidding it off. 

5. At the sale on the 3d day of October, 1570, the bidding 
was lively, there being a good deal of competition, and the 
land was finally knocked down to C. T. Lowndes in the sum 
of six thousand five hundred and fifty dollars, Mr. Martin, 
of the firm of Bailey $ Martin, hidding for him. 

6. The estate of Joshua Ward was insolvent, there being 
then docketed against his administrator in Transylvania 
county, judgments amounting from twenty-seven thousand 
to thirty thousand dollars. Among them was a judgment 
in  favor of C. T. Lowndes, founded upon a bond executed 
to Alexander Robertson on the 16th day of June, 1863, to 
*cure the sum of sixteen thousand dollars, which said judg- 
ment amounted to twenty-four thousand five hundred dol- 
lars and fifty-five cents. This bond was given in satisfaction 
of the amount due from Joshua Ward to the firm of Rob- 
ertson, Blacklock & Co., of Charleston, S. C., being the bal- 
ance of his account with them up to the 16th day of June, 
1863. This account showed a balance due from Ward, on 
June 30th, 18513, of $5,685 82; on the 30th of June  1859, 
$9,737.32 : on the 30th day of June, lS60, $12,286.74; on the 
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1st of November, 1862, $15,809.47; on the 1st of May, 1863, 
$15,615.47. 

The complaint in this action was verified, and no answer 
was filed. The scale of Confederate money, established by 
law in South Carolina, was a t  the date of the bond $1 in 
gold to $5.13 in Confederate money; in North Carolina, 81 
in gold to $6.15 in Confederate money. The summons was 
in  M'hitmire's handwriting; the body of the complaint in 
Mr. Martin's. Mr. Whitmire was the only resident lawyer 
at Brevard, the county seat of Transylvania county, and was 
often requested by the clerk to write for him, and to prepare 
papers requiring legal form, thus many of the orders in 
these proceedings were drawn by Mr. Whitmire a t  his (the 
clerk's) request. 

7. On the coming in of Mrs. Ward's answer, and upon her 
request therein that Thomas L. Gash, Esq., be appointed 
guardian ad litenz for Florence and Joanna Ward, the clerk 
of the Court applied to Mr. Gash to act as guardian ad litem. 
Mr. Gash was a gentleman of intelligence and character, 
and had frequently acted as deputy clerk. After some in- 
quiry as to the nature of his duties, and having no knowl- 
edge of them, he consented to act, and was duly appointed 
and qualified. He then examined into the condition of the 
estate, corresponded with the said A. Toomer Porter, exam- 
ined the judgments against Ward, and from these and other 
sources, satisfied himself that the estate was insolvent. He  
filed his answer, which, except the signature, was in the 
handwriting of ~h:tmire,  the administrator, who was re- 
quested by him to put it in proper form. Mr. Gash's pro- 
ceedings and actions in the matter, were done in good faith. 
He had never seen, did not know, and did not meet Mr. 
Lowndes until after the second sale. 

8. After the sale of October 3d, 1870, and its confirmation, 
Judge Bailey, the senior member of the late firm of Bailey & 
Martin, having serious doubts as to whether the Superior 
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Court had jurisdiction of Special Proceedings to sell land, 
instituted another proceeding, returnable before the clerk of 
the Superior Court of Transylvania county, between the same 
parties except Constantia Ward, the widow, who had died 
in  the meantime, and for the same purposes, a certified copy 
of which proceeding, marked Exhibit No. 2, was made a 
part of this finding. 

The plaintiff objected to treating the foregoing exhibit as 
a transcript of the record, and insisted that the order ap- 
pointing the guardian ad litem, purporting to have been 
made July 1, 1871, incorporated in said transcript, was in- 
correct. Plaintiffs, in  order to show this, offered in  evidence 
the .Minute Docket of the clerk of the Superior Court of 
Transylvania county, in  which an  order marked Exhibit No. 
3, is entered as the true order, instead of the order set forth 
in  the certified record, known as Exhibit So .  2. J. R. h'eill, 
clerk of the Court, testified that the original order made in 
the proceeding had been lost since Exhibit No. 2 was made 
out and certified to. The plaintiffs also offered a memoran- 
dum, admitted to be in  the handwriting of the said Mr. J. 
G. Martin, and purporting to be a copy of a part of the 
record i n  the said proceedings, and insisted that i t  was appa- 
rent from comparing the memorandum with the certified 
copy, that the said order in Exhibit Xo. 2 was copied from 
said memorandum, and not from the original order. Mr. 
Neill testified that the said order incorporated in Exhibit KO. 
2, was copied from the original order on file in  the papers. 
The order sent up as Exhibit No. 3 is identical in  form with 
the order apl~ointing the guardian in  No. 1. 

9. J. R. Neill, who was clerk of the Court testified that 
he had copies of the summons and petition duly deposited 
in  the postoffice at Brevard, Transylvania county, on the 6th 
day of April, 1871, by 0. L. Erwin, deputy clerk, addressed 
to the defendants a t  Charleston, S. C. I t  is insisted for the 
plaintiffs, that this evidence was contradictory of the affida- 
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vit of 0. L. Erwin, which is incorporated in Exhibit No. 2. 
Porter, the guardian of Samuel M. Ward, received the copies 
addressed to him; whether the other parties received the 
copies addressed to them does not appear. 

10. The proof of the service of the summons by publica- 
tion in the North Carolina Oitizen, was made, and was before 
the Court when the orders and decrees of July 1, 1871, were 
made. 

11. At the sale under the decree of July lst, 1871, made 
on the 5th day of August, 1871, the land was again bid off 
by Mr. Martin, for Mr. Lowndes, at the same bid as before, 
with interest added. The purchaser had been put in pos- 
session under the former sale, and he and they who claim 
under him, have been in continuous possession ever since. 
On the 13th day of January, 1872, the administrator, by the 
direction of Mr. Lowndes, conveyed the land to Mrs. Sabina 
Lowndes, the wife of the purchaser. No assignment of the 
bid appears of record, nor does it appear affirmatively that 
Lowndes assigned his bid in writing to his wife. 

12. C. T. Lowndes was a resident of the city of Charleston, 
Stgte of South Carolina, and was not present at either of the 
sales, or at the times when any of the orders and decrees in 
the proceedings were made, and was not in the county of 
Transylvania until after the last sale. He  had no actual 
knowledge or notice that the answers of the guardian ad 
litem were in the handwriting of Mr. Whitmire. He mas a 
man of good character. He is now dead, leaving a last will 
and testament, which has been admitted to probate in this 
State, a copy of which is appended, marked Exhibit C, and 
made a part of this finding. 

13. Both saies of the land were fairly conducted, and the 
property brought a fair price. The purchase money was all 
paid before the making of the deed, and applied to the pay- 
ment af the costs of administration, and the indebtedness of 
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Ward's estate pro rata, the share applicable to the Lowndes 
judgment being credited thereon, to-wit : $6,201.90. 

14. The character of Messrs. Bailey & Martin was admit- 
ted to be very high. 

15. That there was no actual or intentional fraud or collu- 
sion in the management and conduct of the said special 
proceedings, and sales thereunder. 

Upon the foregoing facts the Court finds as conclusions of 
law : 

1. That the defendants, having allowed testimony to be 
offered bearing upon the question of constructive fraud, can 
not object upon the final argument, that there is no sufficient 
allegation of fraud. 

2. That upon the facts proved there is no constructive 
fraud shown. 

3. That the irregularities pointed out in the complaint, 
and apparent in the record, have been cured by the statute. 

4. That the purchaser under the decree of sale will be 
protected by the Court, and his rights acquired by his pur- 
chase will not be disturbed." 

The Court gave judgment for the defendants, and the 
plaintiffs appealed to this Court 

Jfessrs. McCmdy and J. H. Merrinaon, for the plaintiff's. 
Jfr. Theodore F. Dauidson, for the defendants. 

MERRIMOK, J., (after stating the facts). It is very apparent 
that the two special proceedings in  question, in which the 
land in controversy was sold, were intended to serve the same 
purpose-that is, to effectuate the sale of the land of the tes- 
tator of the plaintiff therein named, to make assets to pay 
debts of the testator. 

Conceding irregularities-serious ones-in the first of them 
in  order of time, the second was intended to cure these, and 
we think it had that effect, in most material respects. The 
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latter proceeding was competent for this purpose certainly, as 
the administrator cum testamellto anne.eo, plaintiff in both of 
them, and the purchaser of the land at the sale of it in pur- 
suance of orders in both, consented thereto, and the present 
plaintiffs were concluded by them, if they were parties 
defendant. 

The plaintiff administrator in them and the purchaser 
a t  the sale of the land, cannot complain that there were two 
proceedings, because the former bronght and was party 
plaintiff in both, and both he aud the purchaser accepted- 
acted under and in pursuance of--orders and decrees therein, 
and were therefore concluded by them. The present plain- 
tiffs cannot be heard to complain, because, if they were par- 
ties defendant in them, particularly the second one in order 
of time, as the Court decided they were, and they are con- 
cluded, haring had their day in Court. 

Any possible mistake or misapprehension in bringing 
these proceedings before the clerk, as Judge of Probate, or 
otherwise, when the same should have been brought in the 
Superior Court, or  ice versa, cannot help the plaintiffs, 
because such mistakes and irregularities in that respect, in 
these and like proceedings, have been cured and made effec- 
tual by statute. (Acts 1870-71, chap. 108, $1 ; Battle's Reri- 
sal, ch. 17, $4425, 426.) The validity of this statute has been 
settled by repeated decisions in this Court. Be17 T.. Kirlg, 
70 N. C., 330 ; Hurdle r. Outlaw, Ibid., 334. 

Infants--residents or non-residents of this State--like adult 
persons, may sue and be sued in its Courts in accordance 
with the prescribed methods of procedure, and judgments 
for or against them are just as effectual and binding upon 
them as in case of adult persons, unless otherwise provided 
by statute. Tnte v. Mott, 96 N. C ,  19. 

They cannot, however, regularly prosecute actions or spe- 
cial proceedings without the aid of a general or testamentary 
guardian, if they have such in  this State, and in the absence 
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of such, they must sue by their next friend. And so, also, 
when they are defendants, they must defend by their general 
or testamentary guardian, if they have them in this State- 
otherwise by a guardian ad litem, to be appointed by the 
Court as prescribed by the statute (The Code, $181). This 
statute should be strictly observed, but mere irregularities 
in observing its provisions, not affecting the substance of its 
purpose, do not necessarily vitiate the action or special pro- 
ceeding, or proceedings in them. The substantial purpose 
of this statute is, to have infants, in proper cases, made par- 
ties defendant, have them make proper and just defence, and 
to have their rights protected, and to this end, to have guar- 
dians to make defence for them. They are not presumed to 
have sufficient intelligence and discretion to act for them- 
selves-to care for and protect their rights of person and 
property. Hence the law has a tender regard for them, and 
the Court will see on all proper occasions, that they and their 
rights are duly protected in all judicial proceedings affecting 
them. 

Courts must obtain jurisdiction of infant defendants just 
as if they were adults, except as to those under fourteen 
years af age. As to them, they mupt be served personally 
with the summons, by delivering a copy thereof, and the 
delivery of a copy thereof to the father, mother or guardian, 
or if there be none in the State, then to such person as may 
have the care or control of the infant sued. (The Code, 9217, 
par. 2). And if the infant defendant be a non-resident, ser- 
vice of process upon him must be made by publication, as 
prescribed by the statute. (The Code. $0218, 219). 

Now, in the first of the two special proceedings above 
mentioned, the infant defendants therein-the present plain- 
tiffs-were not made parties defendant strictly as the statute 
directed. 

First, they and their mother were named as defendants. 
The mother at the time of the bringing of the proceeding, 
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being a feme sole, accepted service of the summons arid peti- 
tion, and filed her answer therein. The testamentary guar- 
dian of Samuel If. Ward, one of the infant defendants 
therein-one of the present plaintiffs-likewise accepted 
service of the summons and petition for his ward, and filed 
his answer. 

The other infant defendants therein-Joanna and Flor- 
ence-two of the present plaintiffs, hacl no general or testa- 
mentary guardian in this State, but, at  the suggestion of 
their mother, made in her answer, the Court appointed Thos. 
L. Gash to be their guardian ad litem. He therefore filed an  
answer for them. But there was no personal service of sum- 
mons upon any of the infant defendants. They mere non- 
residents, and no service of process by publication mas made 
as to them. 

The Court, nevertheless, made an order of sale, and the 
land in question was sold, and the sale confirmed. I t  may 
be, that the orders and judgtnents and the sale made in this 
proceeding, were rendered effective by subsequent curative 
statutes, but we need not so decide, because, afterwards, the 
administrator mentioned brought a second like special pro- 
ceeding, as we have seen above, in which proper summonses 
were issued; the sheriff returned that the defendants were 
not to be found in  his county; an order of service of process 
by publication was made, and publication was made. 

The learned counsel for the apellants insisted on the argu- 
ment, that the order of publication, the publication of notice, 
and the appointment of a guardian ad litem for the infant 
defendants in this proceeding, were irregular in several re- 
spects, and void. There may have been irregularities, but 
none such appear as, in our judgment, rendered the service 
by publication void. And moreover, and what is more im- 
portant, the Court decided that service had been made by 
publication, and took jurisdiction of the defendants. 
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I t  is further decided, that a guardian ad litem for all the 
infant defendants had been appointed. This guardian was 
recognized by the Court as such, and he filed an answer for 
all the infant defendants. 

I t  was certainly competent for the Court to make such 
decisions, although they might be erroneous, and s u d ~  deci- 
sions would not be void ; they could only be corrected in  a 
proper way. Having so decided, and thus taken jurisdic- 
tion of the parties and subject matter of the proceeding, the 
Court proceeded to hear and determine the whole proceed- 
ing upon the merits, and made appropriate orders and de- 
crees to accomplish its purpose. The purpose was accom- 
plished and the proceeding ended. 

The action of the Court may have been in some respects 
irregular ; there may have been errors of law in its decisions, 
orders, decrees, and judgments, but these were not such as 
rendered the proceeding absolutely void. I t  remained ope- 
rative and effectual until such irregularities and errors 
should be corrected in a proper proceeding for that purpose. 
This action is not a proper remedy to correct such errors. 
This could be done only by appeal from such orders and 
judgments in  the proceeding, as an  appeal lay from, taken 
at the proper time, or by a proceeding as a substitute for an 
appeal. 

Nor is it a proper remedy to correct or take advantage of 
such irregularities. This could be done only by a proper 
motion for that purpose in the proceeding itself, made within 
a reasonable time. This is the settled course of procedure 
in  such respects. Gra7btham v. Kennedy, 91 N. C., 148 ; JVil- 
liamson v. Hartman, 92 N. C., 236 ; Fowler v. Poor, 93 N. C., 
466 ; Syme v. Trice, ante, 243. 

The plaintiffs allege very vaguely, that the special pro- 
ceedings in question were fraudulent and void. I t  is, hoar- 
ever, found as a fact, " that there was no actual fraud or col- 
lusion," and it was not contended on the argument before us, 
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that  there was. The Court held, and we think properly, tha t  
there was no constructive fraud, as contended by the plain- 
tiffs. The slight facts relied upon to prove it may have been 
some evidence of positive fraud, but they develope no such 
relations of parties, and acts done, arid not done that ought 
to have been done, as constituted constructive fraud. 

The counsel for the administrator was not the counsel of' 
the defendants in the special proceedings, nor did they act, 
or profess to act, for them. The mere fact that Wl~itmire, 
the administrator-it seenlsfor the convenience of the clerk- 
wrote the summons, cannot be held to be constructive fraud. 

The purchaser of the land, Lowndes, directed the deed for 
i t  to be made to his wife, and the administrator did so make 
it. This is made a ground of objection by the plaintiffs. 
I t  seems to us to be wholly without merit. The purchai;e 
nloney was paid as required by the order of the Court, and 
the administrator was directed to make title to the purchaser. 
Why  might he not make it to such person as the purchaser 
directed-to his wife ? His power to convey to the purchaser 
Kas complete ; the purchaser was entitled to have the deed 
made to him. Why not to have it made to such person as 
he might indicate ? We can see no legal reason why he was 
not. I t  has been repeatedly held that the purchaser at  such 
and like sales might "assign his bid," and the sheriff or com- 
missioner charged to make the title, could make the same to 
the assignee. Smith v. Kelley, 3 Murph., 507; Shamberge~ v. 
Kennedy, 1 Dev. 1 ; Testerman v. Poe, 2 D. & B., 103 ; Camp- 
bell v. Baker, 6 Jones, 255. 

This case has been elaborately and ablx argued by the 
learned counsel for the appellants, but he has failed to sat- 
isfy us that we ought to accept the conclusions reached 
by  him. 

Our judgment is, that there is no error, and the judgment 
of the Court below must be affirmed. 

No error. Affirmed. 
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WM. A. WALKER v. THE TOWN O F  REIDSVILLE. 

Municipal Corporatio~zs-Cont~ihufory lJTegligence. 

1. Where a party is injured by the want of ordinary care and diligence 
in another, but the party injured does not use reasonable care and 
diligence himself, he cannot recover. 

2. If the injured party, although not entirely free from fault, could not 
by ordinary care and prudence hare avoided the danger caused by 
the careless and negl~gent conduct of the defendent, he can recover 
damages for the injury. 

3. So, if the negligence of the defendant was the immediate cause of the 
injury, and that of the plaintiff was remote, such remote contribu- 
tory negligence would not bar a recovery. 

4. Where an excavation was allowed to remain open and unguarded in 
a town, which, however, was some distance from the sidewalk, and 
its existence and unprotected condition was well known to the 
plaintiff, who carelessly fell into i t  and was injured; I t  was held, 
that he could not recover. 

(Bunch r. Edenton, 90 N. C., 431; ikforrison v. Cornelius, 63 N. C., 346; 
Manly v. The Railroad, 74 N. C.,655: Parker v. The Railroad, 86 
N. C.. 221; Murray v. The Railroad, 93 N. C., 92; Rigler v. The 
Railroad, 94 N. C., 604; cited and approved). 

CIVI~, ACTION, tried before Boykin, Judge, and a jury, at 
January Term, 1887, of ROCKINGHAM Superior Court. 

The defendant, a municipal corporation, caused to be ex- 
cavated within its limits a deep and wide pit betiveen West 
Market street and the east front of the town hall and market- 
house, which pit was not completed on the 24th of October, 
1884. The edge thereof next to the market-house was fifteen 
feet fro111 the front of this building, the edge of i t  next to 
the street mentioned was fifty-six feet from the sidewalk of 
the street next to it. 

The plaintiff, in  the night of the day above mentioned, 
fell into this pit and sustained serious bodily injury, and 
this action is brought by him to recover damages on that 
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account from the defendant, on the alleged ground, that its 
officers and agents negligently failed to properly guard the 
pit mentioned by lights, railings and barriers in the night 
time, kc. 

The defendant alleged contributory negligence on the part 
of the plaintiff. 

At the trial, the plaintiff having introduced all his evi- 
dence, the Court intimated the opinion that the plaintiff 
could not recover. Thereupon the plaintiff suffered a judg- 
ment of nonsuit, and appealed to this Court. 

:7h. John It.: Graham, for the plaintiff. 
Messrs. iifeeba?le and Scott filed a brief, for the defendant. 

MERKIMON, J., (after stating the facts). Granting that the 
defendant was chargeable with negligence, in that its officers 
and agents failed to properly guard the pit mentioned by a 
proper railing, barriers, or otherwise,' and that it would be 
answerable therefor in a proper case, we are of opinion that 
the  plaintiff cannot recover in this action, because, accepting 
the evidence produced by him on the trial as true, in  any 
proper view of it, he negligently and directly contributed to 
the injury because of which he complains. 

I t  appears that the pit was of considerable length, width, 
and depth, and dangerous. There were barriers-indiffer- 
ent ones-on the side of it next to the street, and at  each 
end, but none on the side next to the market-house. Around 
it, and particularly in front of the market-house, was a pub- 
lic common open way, much used by persons going over i t  
to and from the market-house and town hall. All the evi- 
dence bearing up* this point, went to prove that the plain- 
tiff well knew of the pit and where it was. H e  had seen 
the worknien at  ~ ~ o r k  in it for ten days and more, and on 
the afternoon just before he fell into it. There was ample 
room for him to pass out of the market-house 11-ithout going 
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near to the edge of the pit, and he did not pass out through 
the door he usually passed through in going to and from 
his business. H e  testified, that as he was going home to 
supper, he made his way through a crowd of persons in the 
aisle of the building, to the front door on the east, facing 
West Market street; that he walked on, not thinking where 
he was going, but looking down; fell i n  the pit and broke 
both bones of his leg; that his mind was absorbed in  respect 
to a trip he expected to make that  night, and he forgot the 
pit. This is the substance of the material parts of the testi- 
mony. 

Now it is clear, that if the party injured by the want of 
ordinary care ancl diligence of another, carelessly and neg- 
ligently fails to use reasonable care, prudence and diligence 
to aroicl or prevent the injury of which he complains, and 
the negligence of both parties be the direct cause of it, the 
party injured contributes to it, and he cannot recover dam- 
ages on that account. I n  that case, the party injured, in  his 
own wrong, helped to bring the injury upon himself. I n  a 
just sense, he injured himself. The parties were mutually 
in  default and at  fault. S o  rule can be devised to determine 
how much of the damage is attributable to the one party 
and how much to the other. 
h man shall not be encouraged to injure himself by his 

own negligence ; and no more, when the damage he encoun- 
ters was the result of the negligent act or default of another, 
than if the danger arose otherwise. H e  must be reasonably 
careful and diligent to protect himself from danger, no mat- 
ter how it may arise. If he is not, and sustains injury as a 
consequence, the law will not compel coinpensation in dam- 
ages on the part of him whose negligence gave rise to it. 

If, however, the injured party, though not entirely free 
from fault, could not by ordinary care ancl prudence ha re  
avoided the danger, he might recover damages. Thus, if a 
person were walking along on the sidewalk of a street, and 
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should by mere accident stumble and h l l  into an  open pit 
immediately along-side of the walk, he might recover dam- 
ages, as was held in Bunch v. Edeizton, 90 N. C., 431. And 
if the negligence were the immediate cause of the injury, 
and that of the plaintiff were remote-not happening at the 
time of the injury-damages might be recovered; and there 
may be other exceptions to the rule above stated, not neces- 
sary to be mentioned here. Jfor~*isoi~ v. Corilelius, 63 S. C., 
346: 11fii71y v. Railroad Company, 74 S. C , 6355; Parker v. 
Rnihocrcl, SG S. C., 221; Jftwray v. Rnll / -od Coii~pnr~y, 93 N. 
C., 92;  Rigler v. Railroad C ' o , r p ~ y ,  04 X C'., 604 

Applying the rule of Ian- stated above, it seems to us that 
there can be no reasonable question that the plaintiff him- 
self i~egligently contributed to the severe injury of which he  
complains, and that his negligence was the direct, helping 
cause of it. He yell knew of the pit,  its claugerons charac- 
ter; where i t  was; and of the pass-n-ay, fifteen feet broad, be- 
tween i t  and the market-house, out of which he passed. H e  
did not need to go near it a t  all-he went out of his usual way 
in  doing so. H e  did not by mere accident fall into it as he 
passed nlong by i t ;  he uilnecessarily and carelessly wall~ed 
into i t !  Although he 110 doubt sugered greatly, he is not 
excusable for forgetting it. X reasonably prudent and care- 
ful man would not forget the presence of such danger in  
his immediate neighborhood--one that lie had seen arid 
observed every day for inore than a fortnight, and but n few 
hours before he received the hurt. H e  was bound to act upon 
his inforination, and use ordinary care and pruclence in 
shielding and protecting hiinself from what he knew to be a 
inellacing danger to every one who passed ne:u it. H e  for- 
got, and fXlec! to be careful at his peril, and i11 his own 
wrong. P a d m  r. Rcrilrocd Cor-iyjnny, s u p n ,  Railroacl Cow 
p i i y  v. Ho~tston, 95 U. S., 697 ; Dill. on ;\1~111. Corp., 6789 ; 
Beach on Cont. Neg., 40. I n  Bucker v. The Tozurz of Coviilg- 
ton, ti9 Ind., 33, i t  was held, that M hen a party knows of the 

25 
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existence of an  open cellar-way in a sidewalk, and attempts 
to pass the place in  the night, he will be considered as taking 
the risk upon himself, even if he had forgotten the existence 
of the obstruction, and if he recei~es injuries from falling 
into such cellar-way, he is chargeable with contributory neg- 
ligence, and cannot recover damages. There are many cases 
to the like effect. G?.ibble r. Sioux City, 35 Iowa, 390; TKlson v. 
Charlestown, 8 Allen, 137; Gilmnn v. Dee~Jield, 15 Gray, 577; 
Mooye v. Abbott, 32 Me., 46. 

There is no error, and the judgment of nonsuit must be 
affirmed. 

No error. Affirmed. 

ELIZABETH KRON et  als. r. M. A. SMITH et  als. 

Cbnte7n;nt-Amend7nelat- Costs. 

1. Where in an action to recover land, the complaint alleged and the 
answer admitted that the defendant was in possession of the entire 
tract, but in fact the plaintiff was in possession of a portion of it, 
and upon a motion for a receiver, the defendant was allowed to 
retain possession of the entire tract upon filing a bond, which mas 
done; It was held, that in a proceeding to attach the plaintiff for a 
contempt for trespasses on that portion of which he was in possession 
when the order was made, it was not error to allow the order ap- 
pointing the receiver to be so modified as to only embrace the land 
actually occupied by the defendant. 

2 .  In  such case the defendant cannot complain that the costs of the 
contenlpt proceedings are divided between the part~es. 

3. Where disobedience to an order of the Court is plainly not wilful, a 
disavowal of any intent to disobey will purge the contempt. 

(Bond v. Bond. 69 N. C., 9'7: cited and approred). 

R ~ O T I O X  to attach the plaintiffs for contempt, heard 1)y 
Avery, Jticlge, at Spring Term, 1886, of U r ~ o n .  Superior Court. 
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KRON v. SMITH. 

In the month of August, 1882, the plaintiffs sued out a 
summons against the defendants, i n  an action to recover a 
tract of ialld of one hundred acres, whereon was a flour and 
cor:1 mill, in possession of and operated by the defendants. 
Before the return Tenn, the plaintiffs applied for, and the 
motion having been continued, i11 December, obtained an 
order for the appointment of a receiver, who mas invested 
~v i th  full authority as such, but was directed that if the 
defendants would give bond, with sureties to be approved by 
the clerk, to secure the payment of the annual rents and 
profits to the receiver, and 1neanm41ile to keep the premises 
in repair, nor commit or permit to be committed waste there- 
on. then and in that case, the receiver was to allow defend- 
ants to keep possession of said property. 

The receiver did not himself take possession of the land 
and mill, but allowed thein to remain with the defendant 
Melissa, the other defendant being her tenant, on her giving 
the required security for a n  annual accounting of profits to 
the rece i~er  under the order. 

Subsequently the defendants moved for an  attachment 
against the plaintiffs and others for contempt in disobeying 
the order, and trespassing upon the lands in dispute, on the 
hearing of which, and the counter-motion from plaintiffs to 
disnliss, the Court finds the following facts : 

When the action was brought the plaintiffs were in actual 
possession of the portion of the Ashmore tract of land 
described in  the complaint, on which the trespass by Dock 
Kron, A. Bruton and Silas Bruton, a t  the instance of plain- 
tiffs, is alleged to have been committed, in defiance of the 
order of the Court giving the possession to the receiver, and 
the said plaintiffs have been continuously in possession of 
said portion of the tract described in the complaint up 
to the present time, and for ten years past, and have culti- 
vated it, knowing it to be a part of said Ashmore tract. The 
counsel for the defendant and for the receiver insists, that 
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the order appointing the receiver applies to the whole dsh-  
more tract, as well as the portion in the actual possession of 
the plaintiffs when the action mas brought, and now in  the 
possession of said Dock Kron and A. and Silas Bruton as 
tenants of plaintiffs, as the portion of said tract then and 
now in the actual possession of the defendant 

Upon the foregoing facts it is ordered and adjudged by the 
Court : 

1. That  the order appointing a receiver be so modified 
and amended as to place in the custody of said receiver and 
the defendant receiving rents under hirn by permission of 
the Court, only such portion of the Ashmore tract, described 
in  the complaint, as was in the possession of the defendant 
when the x t i o n  was brought, and that the plaintiff beallow- 
ed to amend the complaint by alleging that the defendant 
is in possession, wrongfully withholding possession of s 
part of said tract described in the complaint, instead of the 
whole of said tract. 

2. That  the n~otion to attach theplaintiffs, A. and E. Kron, 
and the said Dock Kron, A. Bruton and Silas Bruton for 
contempt be refused. 

3. That  each of the parties to the action pay one half of 
the costs accruing by reason of and incident to the motion 
to attach for contempt. 

From this judgment the defendants appealed. 

il1essrs. JV. P. Bymm and J. J. Vam, for the plaintiffs. 
Messrs. P. D. Wcilker and D. A. Col;inyto?z, for the defend- 

ants. 

SMITH, C. J., (after stating the facts). While it is true the 
complaint avers and the answer admits, in general terms, 
that  the defendants were in possession of the entire tract, it 
is quite obvious the relief sought and meant to be given in 
the order of appointment was against the loss of what prof- 
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its would come into the hands of the defendants from their 
use and occupation. This is apparent from the pro~%on, 
that upon giving the required security, the defendants were 
not to be disturbed, but allowetl "to keep possession of said 
property." To avoid a literal interpretation of the terms of 
the order, and to put it in a form to give effect to the inten- 
tion of the parties and of the Court, it was eminently proper 
to correct the order in the mai~ner  in  which i t  was done, and 
thus place the acts charged upon the plaintiffs outside of the 
sphere of its proposed operation and scope Thus there was 
no disobedience, and no ground for the further proceedings 
against the plaintiffs and their associates, and the motion for 
attachment was necessarily denied. The proceeding was 
strictly punitory in its object, and if there had been a viola- 
tion of the words of the order in  their strict sense, it was so 
obviously not wilful as to bring a disavowal of a n  intent to 
disobey within the ruling in  Bond sT. Bond, 69 N. C., 97. 

As the decision was adverse to the application, and the 
accused parties acquitted of the charge, the costs would ordi- 
narily be made to follow the result. Certainly no cause of 
complaint can be made when the defendants are adjudged 
to pay but half of the costs incurred. There is no error, and 
this will be certified. 

No error. Affirmed. 

ELIZABETH KRON et als. v. &I.  A. SMITH et al. 

Amendment. 

1. The distinguishing feature of the practice introduced by The  Code, 
is to have actions tried on their real merits, and avert a failure of 
justice from some defect that can be remedied by amendment, 
without prejudice to the other party. 
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2. The Superior Court has the power to allow amendments a t  any time, 
either in the allegations of the complaint, or in making new parties, 
except where the proof establishes a case wholly different from that 
made in the pleadings, or where the amendment would change the 
subject matter of the action. 

(Henderson v. Graham, 84 N .  C., 496; Carpenter v. Htiffsteller, 87 N .  
C . ,  203: Grant v. Burgwyn. 88 N. C., 9.5; Gill v. k-ozmg, 88 S. C., 
58: Robbina v. Harris, at this Term: Rey~zolds v. smut he?.^, 87 N. 
C..  24; Xc~rsh v. Verble, 79 N .  C . ,  19: cited and approved). 

MOTIO-U to amend, by making new parties, heard before 
A v e ~ y ,  Judge, at Spring Term, 1856, of UNIOX Superior 
Court. 

The present appeal is from another interlocutory order, for 
amending the pleadings by introducing one Dr. Kron as an 
associate plaintiff in  the action, the record and the facts 
being the same, except in matters directly pertinent to the 
appeal, as in the appeal from the refusal of the Court to ad- 
judge him and others in contempt. 

The amendment became necessary because there was an 
outstanding term, of which two months were unexpired when 
the suit was begun, in the added plaintiff, a fact, which seems 
to have been overlooked at the time, and thus the right of 
possession was not then in the plaintiff whose lessee the said 
Dr. Kron had become. 

The motion to amend was made. at Fall Term, 1884, and 
was acted on and allowed after the removal of the cause to 
the Superior Court of Union, on the terms of the payment 
by the plaintiffs of all the costs incurred up to and inclusive 
of the term when the motion was made, and their giving 
bond with st~reties in the sum of two hundred dollars for the 
prosecution of the suit. 

From this ruling the defendants appeal. 

Messrs. W. P. Bynunz and J. J. Vimn, for the plaintiffs. 
Hessrs. P. D. Walker  and D. A. Covingtoy~, for the defend- 

ants. 
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S~IITH, C. J., (after stating the facts). Upon a reference to 
the pleadings it mill be seen that the controversy arises out of 
conflicting claims of title to the land, the defendant Melissa, 
(the defendant Dennis being in possession as her tenant of 
a part of the premises,) clainzing for herself and other ten- 
ants in common, asserting in them asuperior and paramount 
title to that of the plaintiffs, and hence the subject matter in 
controversy remains unchanged by the amendment allowed. 
I t  falls strictly within the provision of The Code, $273, 
which declares that the Judge or Court may, before and after 
judgment, in furtherance of justice and on such terms as 
may be proper, amend any pleading, process or proceeding, 
by adding or striking out the name of any party, &c. 

The essential and distinguishing feature of the new prac- 
tice, is to bring causes to trial upon their merits, and avert a 
failure for some defect which can be remedied without pre- 
judice to litigants, and is necessary to the prosecution of or 
the defence to the action. 

I t  may be that amendments are too liberally allowed, and 
thus encouragement given to carelessness in the preparation 
of pleadings, but the exercise of the discretion confided, 
with its limits, to the Court, is not subject to our review, 
unless those limits are exceeded. 

I n  regard to parties, the necessity for others often appear- 
ing only in the progress and development of the cause, there 
is greater reason for addition and change, and this is usually 
permitted, when the essential elements of the dispute remain, 
and the defence not taken away, against the pending or any 
new action which the plaintiff, if the amendment were denied, 
would have to resort to for relief. 

The cases on this subject are numerous h summons may 
be amended by the clerk affixing his signature ; Hendersor~ 
v. Graham, 81 N. C., 496. No arnenrln~ent is permitted when 
the proof establishes a case wholly different from that made 
in thc pleadings; Carpenter v. H~flstellez, 57 N. c:, 203 ; 
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Grant v. Rwgwin, 88 N. C., 95 ; or changing the subject rnat- 
ter of the suit ; Gill v. Young, 88 N. C., 58 ; Robbins v. Huvie, 
at  this Term. A change of plaintiffs may hemade; Reynolds 
v. Smathers, 87 N. C., 24 ; and this was allowed when the 
plaintiff claimed as assignee and could not prove the assign- 
ment, during the trial the assignor becoming a co-plaintiff, 
the substance of the action being the same. See also 
M(mh r. Ve~blc, 79 K. C., 19, which case is decisive of the ques- 
tion of power, and, as then, so now, rnust the right to exer- 
cise it be sustained, and the more readily on the terms pre- 
scribed. I t  does not appear that any defences are taken 
away which could be set up in a new action con~mencecl 
when the amendment was asked for, and it mould be a re- 
proach to the administration of the law, to deny to the Court 
the authority to allow it. 

There is no error, and this opinion will be certified that  
the cause may proceed in the Court below. 

No error. Affirmed. 

&I. A. SMITH et als. v. ELIZABETH KRON et als. 

Euidence-Agency-Infants- Torts. 

1. Where a preliminary question of fact arises, upon which the admis- 
sibility of evidence depends, the finding of the Judge cannot be 
reviewed on appeal, if there be any evidence to warrant it. 

2. Before the acts and declarations of an alleged agent made and done 
in the absence of the defendant, the alleged principal, can be re- 
ceived in evidence, the trial Judge must find as a fact, that prima 
facie evidence of the agency has been offered, and his ruling upon 
this question of fact is beyond the reviewing power of the appellate 
Court. 
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3. An infant is liable both civilly and criminal1)- for his torts. and in an 
action for damages, it  is immaterial that the tort was ~ o n ~ n ~ i t t e d  by 
the direction of one haring authority over the infant. 

4. While infants are incapable of making a contract with a n  agent either 
express or implied, so as to biud them for his torts committed in 
pursuance of tlle agenq-: i t  .seems, that an i ~ f a n t  is liable for torts 
committed by his agent in the necessary prosecution of the busi- 
ness of the agency. under tlle ~naxim. yzii facitper aliuin, faeit 
pel. se. 

(Kron v. C'agle, 1 Wins., 118: Jfoni-oe v. Stzifts, 9 Ired., 49: State v. 
A~zdrew, Phil.. 203; State v. Dcwis, 63 N. C . ,  ,578; Stafe  r. Va7n,ziz, 82 
N. C. ,  631; State r. Sanders. 84 Tu'. C., 728: State r. E j e ~ ,  86 N. C. ,  
586; Sta ter .  Burpcyn,  87 X. C.. 072 ,  Ellison T. Rix. 85 N. C., 77; 
State I-. Jackson, 8". C.,  563; Stat? v. Secwst. 80 N. C., 450; 
State r. Edzcards, 79 3. C . ,  64b; State T. Korton, 1 Wins., 296; 
cited and approved). 

CIVIL ACTION, tried before Avery, Ji~dge+and a jury, at  May 
Term, 1886, of UNION Superior Cou* 

This action, begun on March Bth, 1879, by the plaintiff 
Melissa\Smith, as administratrix of h n e  P. Doty, and with 
leave of the Court, prosecuted i n  forma pauperis, is prosecuted 
for the recovery of damages for trespasses com~nitted by the 
defendants, F. J. Rron, Adelaide Kron and Elizabeth Kron, 
in the life-time of the intestate, upon a tract of land whereof 
it is alleged that she, as a tenant in common, was the owner 
of one fourth part, in  mining gold thereon and con~er t ing  i t  
to their own use. 

At Spring Term, 1881, leave was given to make Cordelia 
Weisenger a party plaintiff, and at  Fall Term, 1882, the 
original plaintiff also became such in  her capacity as  ad- 
ministratrix of Caroline Adkins. 

At  Spring Term, 1884, the death of the defendant F. J. 
Kron being suggested, the action was allowed to abate as to 
h im;  and a t  the second term thereafter, by consent, i t  was 
ordered that a cop27 of the record of the action be removed 
for trial to the county of Union, in  the Superior Court of 
which, at  Spring Term, 1886, it was tried. 
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SXITH v. KRON. 

The complaint and answer put  in  evidence the title to the 
land, and the commission of the alleged trespasses, besides 
which the defendants set up  as a bar to the suit the lapse 
of time since the acts complained of were done. The mining 
for gold and its removal were operations carried on between 
the years 1843 and 1849, under the direction and control of 
the deceased defendant, F. J. Kron, the father of the sur- 
viving defendants, and for whom the plaintiffs allege he  was 
then exercising an  agency. The defendant Adelaide, in 
giving her testimony, st,ated that she was born in 1828, and 
is older than her sister Elizabeth. 

The stress in  the plaintiff's case, as shown on the trial, 
lies in offered proof of agency in the father, so as to affect 
his daughters by what he said and did. That  proof, with a 
view of letting in the acts and declarations of the alleged 
agent, was in  substance this: A witness who, in  1843, worked 
on the land for gold under F. J. Kron, and paid him toll 
but nerer paid any to the defendants, once went to the house 
to weigh and divide the gold, and this was done in  the de- 
fendant's presence. 

Another witness who worked under the deceased in min- 
ing during 1847 and 1848, testified that he and his daugh- 
ters on one occasion came upon the premises, and the former 
said to the witness in  their hearing, ( (  you are about the line; 
I brought my daughters with me to show them their line.'" 
H e  then went off with them, had some conversation in 
French, and returning added, . 'what is below the stump 
belongs to us; what is above belongs to some one else." 

To another witness who had worked on the land for the  
deceased in  the years 1847,1848 and 1849, the deceased said 
that he had brought his daughters to show them their line 
and to divide the gold. The gold was divided in  the shop, 
the defendants being outside, and there were cracks i11 the 
walls of the house. The parties then all went off together. 

The plaintiff then introduced as a witness Adelaide Kron, 
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one of the defendants, who testified that she mas the daugh- 
ter of Dr. F. J. Kron, and knew the land in dispute by rep- 
utation ; that she thinks she vas  on the land once with her 
father; that she does not recollect seeing the witness Rey- 
nolds, Beamon or Morris; she cannot tell whether Dr. Kron 
ever had the land worked or not; that Dr. Kron saw to  every- 
thing for witness and her sister Elizabeth ; and the land mas 
said to belong to witness and her sister, but they did not set 
up claim to anything then; witness does not know whether 
Dr. Kron claimed it for them or not, nor how he claimed it, 
if at  all. As it was said to belong to witness and her sister, 
witness reckons that Dr. Kron claimed it for her and her 
sister; that stands to reason. N7itness does not know whether 
he got gold from that land or not; witness was there on a 
certain Sunday, and reckons that Dr. Kron attended to this 
land for her and her sister. 

Upon cross-examination, the witness stated that she was 
never before examined as a witness in Court; that she was 
never op the land with her father except on a Sunday in the 
year 1845; that she was born in 1828, and is older than her 
sister Elizabeth; that at the time she went on the land with 
her father she was only 17 years old; that she did not take 
charge of any thing; that witness's father took charge of 
witness's business, but witness never authorized him to attend 
to any business for her; that witness never did know where 
the gold spoken of came from; that they had other gold 
mines that were worked. 

Upon this evidence as showing a prima .facie case of 
agency, the plaintiffs proposed to show declarations of the 
alleged agent made within the scope of the assumed author- 
ity, and in the absence of the defendants. The proof was, 
upon objection, ruled out, the Court being of opinion and so 
deciding, that a case bf prima facie agency had not been 
established, so as to let in proof of the declarations of the 
deceased to bind the defendants; and further, that the de- 
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fendants being infants at the time, were not answerable for 
the torts of their alleged agent. Whereupon the plaintiffs 
suffered a nonsuit, and appealed. 

Messrs. Plutt D. Wn1k.e~ a i d  D. A. Covir~gton. for the plaintiffs. 
Messrs. Tt7: P.  Bynrm and J. J. Vmn, for the defendants. 

SMITH, C. J., (after stating the facts). The ruling disposes 
of the exception first taken to the refusal of the Court to 
permit proofs of the declarations of the deceased, " that  he 
was holding and leasing the land by the authority of and as 
agent of the defendants," and equally incompetent was the 
case made out in the appeal in the case of Doe on  the demis~ 
of Adelaide and Elizabeth Kron (the present defendants) v. 
Benjamin Cagle, reported in  1 Winston, 118. 

The ruling of the Court upon the insufficiency of the evi- 
dence to show ap r ima  facie agency, so as to let in proof of 
the  acts and declarations of the alleged agent to the jury, a 
preliminary enquiry to be determined by the Judge, Monroe 
v. Stutts, 9 Ired., 49, and numerous other cases referred to 
under it in  Tourgee's Digest of Cited Cases, is upon a question 
of fact, not of law, and is beyond the reviewing power of 
the appellate ('ourt. Facts upon which the admissibility of 
evidence offered depends, must be ascertained and found by 
the Court, and the conclusions of the Judge, i$ there be evi- 
dence, stand upon the same footing as the finding of the jury 
upon issues of fact. 

Thus  the Court must determine whether confessions have 
proceeded from undue influence operating on the mind of the 
accused so as to induce him to make them, and the determina- 
tion is conclusive, while what amounts to such influence is a 
matter of law ; State v. Andrew, Phil., 205. The former is not 
reviewable; State v. Davis, 63 N. C., 578 ; State v. Vanl~, 82 
N. C., 631 ;  stat^ v. Sanders, 84 N. C., 728 ; State v. Ejer,  85 
N C., 585; State v. Burgwyr~, 87 N. C., 572. 
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So is the sufficiency of the proof of a lost writing to let in  
secondary evidence of its contents; Ellison v. Rin.. S5 Y. 
C., 77. 

The Court must decide, as in case of agency, if the proofs 
of a conspiracy are prima jiicie, so as to admit the declnra- 
tioils of one in pursuit of the conlmoil object against the oth- 
ers ; Stnte v. Jackson, 8'2 N. C., 565. 

Upon the qaalificatioas of an expert to give an  opinion ; 
State v. Xecrest, SO N. C., 450. 

Upon the mental capacity of a child of tender years to 
give testimony ; State v. Edwards, 79 N. C., 648. 

Upon the presence of negro blood in the defendant un(ler 
the former law, so as to render a witness possessing the same 
blood competent to testify in  the case ; Stnte v. iVortorz, 1 
Wins., 296. 

These cases serve as illustrations of the proposition, that 
the finding of a preliminary fact, necessary to the ad- 
mission of testimony, made by the Judge, is conclusive upon 
this Court. 

The next exception, not necessary to be decided in clispos- 
ing of the appeal, in  view of the absence of any evidence 
to sustain it, is to the ruling that infants, not being able to 
make binding contracts, except for necessaries in a proper 
case, are incapable of forming such a relation with an  agent 
as to render them liable for his torts, done in  prosecuting 
the objects of the alleged agency. This is what we under- 
stand the ruling to be, and we give i t  our unqualified assent. 
Unquestionably an infant is resporlsible for his own torts 
civilly, and, when they constitute a crime or misdenie&nor, 
criminally also ; and this, when committed by direction of 
olle having authority over him, so far at  least as affects his 
responsibility in  an  action for damages. Cooley on Torts, 
103 and following ; 1 Ch. Pl., 76, 80 : Robbins v. Xount, 3 
Robt. (N. Y.), 553. 
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If the instruction goes beyond the liability growing out 
of and inseparable from the relation of principal and agent, 
formed by contract positire or implied, and protects the 
infant of sufficient intelligence and judgment from account- 
ability for torts, involved and done in the necessary prosecu- 
tion of the business of the agency and the attainment of its 
ends, we are not prepared to concur in  its correctness in law. 
Tire do not see why the rule in  such case, pi fncit per alium, 

facit per se, does not apply. But, however this may be, the 
instruction was irrelevant and not hurtful to the appellants, 
for there mas no evidence presenting a state of facts to which 
i t  was applicable. There is no error. 

KO error. Affirmed. 

W. H. HAMILTON et al. v. THE WESTERN NORTH CAROLINA 
RAILROAD COMPANY. 

Bill of Lading-Contract-1)amages 

1. The bill of lading issued by a common carrier, only determines the 
conditions upon which tile freight is to be transported after it  passes 
under its control, and it  does not abrogate or annul m y  contract 
made by the common carrier before it  was issued in regard to re- 
ceiving and forwarding the freight. 

2. So where the agent of a railroad company agreed to have cars ready 
to receive freight and to forward it on a certain day, but the carrier 
failed to have the cars ready and to forward it, such contract is not 
abrogated by the terms of bill of lading issued when the freight was 
shipped on a subsequent day. 

3. Where the carrier is informed of the special circumstances making it 
advantageous to the plaintiff to get his produce to a certain market 
on a certain day, and agrees to furnish cars to be loaded in time to 
be forwarded to such market by that day, which contract he fails to 
perform, the plaintiff is entitled to recover such special damages as 
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actually result from the failure to get the procluce to the market on 
that day. 

(Lindley  v. The Rai l~oad ,  88 N. C., 547; cited and approwcl). 

CIT-II, ACTIOK, tried before Gmves, Jud,qe, and a jury, a t  
Spring Term, 1886, of WATAUGA Superior Court. 

The present action is prosecuted to obtain redress from the 
defendant company for an alleged breach of contract on its 
part, in  refusing to receive at its station in  Statesville, on 
Saturday, the 6th day of December, 1884, the day agreed 
on for the purpose, and thence transport, two car loads of 
cattle to Richmond, in  Virginia, intended to be sold for beef 
in  that  market on the Monday following. The cattle were 
put  in  cars on the defendant's road on Monday, two days 
later, and conveyed and delivered in  Richmond early on the 
morning of the next day. Compensation is demanded to 
cover the loss from diminished weight and impaired quality 
of the beef, by the needless putting the cattle in  and taking 
them out of the cars on the day of the defendant's failure 
to transport; for the loss of the best market day in selling ; 
and for the expenses incurred in  keeping the cattle at both 
places. 

The defendant denies that any contract was made other 
t han  that set out in the bill of lading annexed to the answer, 
which has been strictly performed, and that the attempt to 
haye the cars loaded with the cattle and attached to the 
train on Saturday as it passed eastward, failed by reason of 
the plaintiff's ouTn negligence and delay in loading and hav- 
ing them in readiness for the train of that day, which could 
not wait for this to be done, without hazarding the connec- 
tion with the through train at Salisbury. 

The bill of lading is in the following form : 
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"Live stock will not be taken a t  reduced rates given, but 
will be charged full rates, unless the shipper and agent exe- 
cute the following contract for the shipment of live stock: 

" STATESVILLE 'STATION, Dec. 8th, 1884. 

,'Received by the Western North Carolina Railroad Co., 
of Hamilton & Hardin, the following described live stock: 

Consignee and Destination. Description Stock. Weight. 

A. G. Robison, 1 Carload Cattle, East. 
Richmond, Va. 0. K. Load and Cont. 20,000 

East Car, 7,102 

"Consigned as per margin, to be transported by the West- 
ern North Carolina Railroad Co. to freight station, Richmond, 
Va., ready to be delivered to the consignee or his order, to  
such company or carrier. If the same is to be forwarded 
beyond said station, whose line may be considered as part of 
the route to the destination of said stock, it being directly 
understood that the responsibility of the Western North 
Carolina Railroad Co. as carrier, shall cease at  the aforesaid 
freight station when delivered or ready to be delivered to 
such owner, consignee or carrier, upon the following condi- 
tions, viz.: 

"That whereas the Western North Carolina Railroad Com- 
pany and connecting lines, transfer live stock only a t  certain 
tariff rates, except when in consideration of a reduced rate, 
the owner or shipper assumes certain risks specified below: 
Now in consideration of said railroad's agreeing to ship the 
above described live stock at  the usual reduced rate of $45.00 
per car load to Richmond, Va., and a free passage to the 
owner or his agent on the train with the stock, (if shipped i n  
car load quantities,) the said owner and shipper does hereby 
assume and release the said railroads from all injury, loss o r  
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damage or depreciation which the animal or animals or 
either of them, may suffer in consequence of either of them 
being weak, or escaping, or injuring itseIf, or themselves, or 
each other, or in consequence of overloading, heat, suffo- 
cation, fright, violence, and fiom all other damages inciden- 
tal to railroad transportation, which shall not have been 
caused by fraud or gross negligence of said railroad com- 
panies. And it is further agreed, that the said owner and 
shipper is to load, transfer, and unload said stock, k i t h  the 
assistance of the companies' agents or agent, at his own risk; 
and i t  is further agreed, that while the companies' employits 
shall provide the owner or person in charge of the stock all 
proper facilities on train 2nd at stations for taking care of 
the same, the business of the company shall not be delayed 
by the detention of trains to unload and reload stock for any 
cause whatever, but cars may be left at a station upon request 
of the person in charge of the same, to be forwarded by next 
freight train, if he so directs; and the said owner and ship- 
per hereby agrees that said railroad company shall not be 
held liable for any damage or injury that may occur to said 
stock, during the time the same may remain unloaded, and 
cut off the cars as aforesaid, and in case said stock is kept 
over at any given point by the said owner or shipper or his 
agent, beyond a reasonable length of time for feeding and 
watering, subject always to local laws of any State through 
which it may pass while in transit, when this contract shall 
be held to be voidable at the option of these railroad com- 
panies or either of them, in which case such rates of freight 
may be imposed and collected by said companies as they or 
either of them may deem proper, not to exceed local rates to 
such points of detention. 

I t  is further agreed and understood, that the presentation 
of this bill of lading shall be sufficient evidence of owner- 
ship to relieve and release these companies from all liability 
on account of every delivery, but shall not be held to ope- 

26 
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rate against the rights of these companies to denland, if they 
elect, the identification of the party presenting the bill of 
lading, before the delivery of the said stock to him. And 
i t  is further agreed, that in  case of accident to, or delay of 
train, from any cause whatsoever, the owner and shipper is 
to feed, water, and take proper care of stock at his own ex- 
pense, or the company may do so a t  the expense of the owner. 
And i t  is further agreed, that the owner and shipper, or his 
agent or agents in  charge of stock, shall ride upon the freight 
train on which the stock is transported, and that he does 
assume and release said railroad companies from all risk of 
prsonal  injury while about or upon the trains of the com- 
panies. And it is further agreed, that should damage occur 
for which the company may be liable, the value at the place 
and date of shipment shall govern the settlement, in  which 
the ainount claimed shall not exceed for a stallion or jack 
$200, for a horse or mule $100, cattle $20, other animals $15 
each. And it is further agreed, that when stock is shipped 
in less quantities than a car load, the company's agent shall 
assess freight on the animal or animals at the following tar- 
iffs, and collect freight accordingly, regardless of what the 
actual freight may be, viz.: Horses, mules and horned ani- 
mals, estimated at  1,000 pounds each, and value limited at  
$100 each ; jacks, stallions and bulls estimated at 2,000 
pounds each; hogs and calves may be estimated at  230 
pounds each ; hogs and calves in lots of five or more, esti- 
mated at  200 pounds each ; sheep and lambs may be esti- 
mated at  115 pounds each ; sheep and lambs in  lots of five 
or more estimated at  100 pounds each. 

And this agreement further witnesseth, that said owner 
and shipper has this day delivered to said company the live 
stock described above to be transported on the conditions, 
stipulations and understandings a b o ~ e  expressed, which ha re  
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been explained to, and are fully understood by, the owner 
and shipper. J. S. SCALES. 
ATume qf pemon in c k q e  : HA~IILTO?; &: H-~RDIN,  

J. C HARDIT. Ozmers and Shippers. 

" Inst~uctions to Agents rind Conductom -Agents mill endorse 
on this contract, and copy uame of person or persons, in 
charge of stock. When so entered, conductors of train car- 
rying the stock, will recognize and pass the parties, hut will 
not be recognized on any other train. The original contract, 
dulx signed by shipper, must be given to the shipper of the 
stock, and a duplicate, signed and marked duplicate, sent to 
the General Claim Agent." 

The following issues were submitted to the jury : 
Did the defendant contract with the plaintiffs as alleged 

in the colnplaint ? Answer-Yes. 
2d. Did the defendant have knowledge of the object of the 

plaintiffs to have the cattle in Richmond, T'a., on a particu- 
lar day, as set out in the complaint ? Answer-Yes. 

3d. Did the defendant fail to comply with the contract as 
alleged ? Answer-Yes. 

4th What  damages, if any, have the plaintiffs sustained 
by reason of the failure of their agents to comply with the 
contract ? Answer-Two hundred and fifty dollars. 

5th. After the contract made between the parties as alleged 
in  the complaint, could the defendant have shipped the cat- 
tle beyond the North Carolina line before Monday morning ? 
Answer-Yes. 

There was a judgment for the plaintiffs, and the defend- 
ant appealed. 

XT. E. C. Smith, for the plaintiffs. 
Mr. C. M. Bzubee, for the defendant. 

SMITH, C. J., (after stating the facts). At the trial before 
the jury, the plaint,iffs proposed, and after objection ~ n a d e  
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and overruled, were allowed to prove by the witness Har- 
din, that at the plaintiffs' instance he saw and applied to one 
Scales, an agent of the defendant at Statesville, for two cars 
to convey cattle to Richmond, as he wished to be present at 
the sales there on Monday, and was answered : "You know 
therules of loading, and must be on time " That by daylight 
on Saturday morning, the next day after the interview, the 
cattle were at the chute or place of loading, but none of the 
company's servants were at the depot except the night-watch- 
man;  that with such assistance as he could get, the cars 
were pushed up, one car filled and the other nearly loaded 
when the train came ; that the work of loading mas hurried 
up, and the cattle all put in, when the train moved, and 
without any attempt to attach the two cars, proceeded on 
its way and left them ; that the cattle were then taken from 
the cars and left over till Monday, when they were again put 
on the cars and carried to Richmond, reaching their desti- 
nation early the next day. 

The plaintiff Hardin testified to the same effect as to get- 
ting the cattle on the cars, moving them to the chute for 
that"purpose, and, just as the loading was finished and the 
cars ready, the starting of the train without them. Both 
witnesses testified to the damages from the needless putting 
the stock in and taking them out of the cars, estimating the 
damages at from fifty cents to one dollar on each of the forty- 
nine animals sent. 

The other damages claimed, were for expenses incurred 
by the delays at Statesville and Richmond before the next 
sale day (Friday) after their arrival 

The testimony of the agent Scales, a witness for the de- 
fendant, is, that he made no contract for the transportation 
of the cattle, except that contained in the bill of lading, and 
this was with the plantiff Hardin ; that the witness Bledsoe 
came to his office on Friday, and asked for two stock cars, 
and witness said he had them ; that Bledsoe remarked, " I will 
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have two car loads of stock to arrive this evening," not saying 
vhen or where he wanted thein sent. That on the same day 
one car was pushed up to the chute and another near to i t ;  
that on Saturday morning, plaintiff Hardin came to witness 
and asked why his cattle were not sent. Witness inquired 
if his stock were loaded, and the reply was, not quite," and 
witnescj then said "we never hold trains." That this was 
between 7 and 8 o'clock, and that the train from the west is 
due at 7 a. In., and usually waits three minutes, but this 
morning was delayed ten minutes. The engineer in charge 
of the train stated, that when he started, there were a dozen 
cattle still to be put in the car at the chute, one hundred 
yards off' over the track; but if loaded, he could have at- 
tached the cars to the train in fifteen or twenty minutes, and 
if delayed twenty minutes, would have missed connection 
with the Richmond and Danville train at Salisbury. 

The conductor testified, that the last of the cattle were 
being put in the car when the train pulled out, and that the 
latest moment the train could lea-~e and not lose connection, 
would be 7:30. This is the substance of the evidence bear- 
ing upon the material matters in controversy, which are 
whether any contract was entered into before Monday, and 
if so, upon whom rests the blame for the omissson to con- 
vey the stock on the train of Saturday? 

I. The facts in proof are, in our opinion, sufficient to war- 
rant the finding that the defendant compmy did undertake 
to furnish the cars and transport the cattle on the Saturday 
following, which. if carried out in detail, mould have been 
at  the usual charge, if the reduced rate was accepted, put 
in the form of the hil! of lading afterwards issued. But it 
was not less an agreement, though arrested in its incipiency, 
by the defendant's failure, if it can be properly attributed 
to it, to carry it out at the time fixed upon. The under- 
taking to have the cars in readiness for the stock, imposed an 
obligation to take the initiatory steps towards transportation, 
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which was broken by its omission or neglect. The duty of 
putting the cattle in the cars, devolved upon the plaintiffs; 
that of preparing and having them ready, on the company. 
If this were not so, no contract whatever would ever be 
formed until the issue of the bill of lading, ~vhile this only 
determines the conditions of the transportation after the cars 
pass under the control of the company or its agents. This 
instrument regulates the terms of the second or executed 
contract, of which no complaint is made, but the ante- 
cedent one, broken by the neglect to forward on the Satur- 
day before, is not merged in the latter, and its consequences 
averted. Indeed, the written instrument is but the execu- 
tion of a preliminary agreement resting in  parol, and its 
consummation. 

11. Was there such default on the defendant's part as to 
expose i t  to a claim for damages? 

From the defendant's own agent, it appears that he was 
expecting the stock to arrive on Friday evening, and the 
cattle were there early the next morning, and no prepara- 
tions seem to have been made by the company's agents to 
have the cars in readiness to receive them in  time for the 
early train. They were, however, about loaded, (some testi- 
mony affirming that both cars were loaded,) when the train 
moved off. There was twenty minutes' time to spare then 
before i t  was necessary to leave to insure connection at  Salis- 
bury. How long it would be necessary to wait to connect 
the cars with the train and prepare the necessary papers, 
does not appear, and at  least during this interval, no effort 
was made to accomplish the result. I t  was early in the 
morning, and the plaintiff's were early at  their work. They 
appear to have been in no default, and i t  would seem that 
equal promptness on the part of the company's employees 
would have insured the transportation. At least the jury 
might reasonably infer so from the fakts detailed, and thus 
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place the blame of miscarriage of the arrangement upon 
the defendant, and its servants. 

This disposes of the alleged error in regard to the refusal 
of instructions requested upon the question of the existence 
and validity of the contract, and those only remain to be 
considered which relate to the measure of damages. 

The controversy upon this inquiry, is confined to s~zch as 
are claimed to result from the defendant's failure to have the 
cattle in Richmond on Monday, in time for the sales of that 
day, and a consequent loss of a favorable market. The ex- 
tent of the loss is not shown in the evidence, and we must 
assume, if any damages mere added on this account, they 
were in accordance with the proofs, and thus is drawn in 
question the charge of the Court as to the consideration and 
allowance of the claim for any. 

Upon this point the instruction given is in  these words : 
"If you find that Monday was a sale day, and the best sale 
day, when plaintiffs' beef-cattle could have been sold to the 
best advantage, and the plaintiffs wished their cattle to be 
in Richmond on that day, and this was known to defendant, 
and toas in view of both parties when the contract was made, 
the plaintiffs would be entitled to have such special damages 
as actually result to them from these special circumstances." 

This is in response to the defendant's prayer for an instruc- 
tion, which proposed to limit the recovery to the difference 
in value of the cattle, (that is, in deterioration and change in  
the market, as we understand,) when they ought to have 
arrived according to the contract, and did arrive, whereof no 
proof had been given ; and, secondly, that special damages 
for loss of a bargain are not recoverable, unless the carrier 
knew all the *circumstances, and agreed to deliver at  a 
day certain, and knew that Monday was sale day in Rich- 
mond. 

The finding on the second issue, seems to cover the point, 
and brings home to the defendant's agent a knowledge of 
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the fact, and while the issue is in terms very general, no 
objection to its form was made as not presenting it to the 
jury. 

The nlanner in which the jury were charged in regard to 
such additional damage, is in accord with the ruling in 
Lindley v. R. & D. R. R. Co., 88 IT. C., 547 ; and furnishes no 
cause of complaint to the appellant. 

Xo error. Affirmed. 

A. M. WILLEY v. THE NORFOLK SOUTHERN RAILROAD COM- 
PANY. 

Emement- User-Abandonment-Presumption-Railroads- 
Judge's Charge. 

1. The continuous use of %road as of right, for the prescribed time, is 
evidence of the acquirement of the easement, and in the absence of 
other evidence it is conclusive. 

2. Interruptions of the use of an easement when brought to the knowl- 
edge of the claimant, rebut the presumption of a grant, unless such 
interruptions are promptly contested by the claimant and the ease- 
ment re-asserted. 

3. Interruptions of the use after the lapse of the time which raises the 
presumption of a grant of the easement, furnish evidence of, but do 
not constitute of themselves an abandonment. 

4. As the presumption of a grant will arise by an adversary and contin- 
uous use of an easement for twenty years, so a disuse occurring 
afterwards for the same length of time. will m i ~ e  a presumption of 
a surrender or extinction of the easement in favor of the servient 
tenement. 

5. Where the plaintiff had a right to use a road whicR ran over the right 
of way of a railroad corporation, the corporation has no right to ob- 
struct such road. when such obstructions were not necessary for 
purposes of the corporation. 

6. Exceptions to the Judge's charge and prayers for special instructions 
must be made before verdict. 
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7. Where the appellant excepted to the Judge's charge on the question 
of damages, but did not point out what he considered to be the error. 
and did not ask for any special instruction; It tias held, that the 
judgment would be affirmed, if the charge contained no intrinsic 
error, although it was not as full as it might have been. 

(Brown v. Morris, 4 D. & B., 429; Ward v. Herrin, 4 Jones. 23; Moore 
v. Hill, 85 N. C.,  218: St~icklancl v. Drnughnia, 88 X. C. ,  315; Clem- 
e n t ~  v. Rogers, 96 N. C., 248: Morgu?~ v. Lewis, 93 K. C. ,  296; Tayloe 
v. The  Steamship Co., 88 N. C.. 15; State v. Hccrdie. 83 N .  C . ,  619;  
State v. Xicholson, 85 N .  C . ,  548; cited and approred). 

CIVIL ACTIOS, heard before Shipp, ,Tudge, and a jury, a t  
Fall Term, 1886, of CURRITUCK Superior Court. 

There was a verdict and judgment for the plaintiff, and 
the defendant appealed. 

The  facts appear in the opinion. 

Mr. TV J. Grifin, for the plaintiff. 
Messrs. L. D. Starke and V? D. Pruden, for the defendant. 

SJIITH, C. J. I n  the construction of its road, the defend- 
ant  company instituted proceedings against John B. Bell, 
and caused to be condemned a portion of his land in Curri- 
tuck county, on which i t  constructed its track, of the width 
of thirty-three feet on each side thereof. Over this condemned 
land, and across the railway, passes a road or way, which the 
plaintiff claims as incident to a tract of land which he pur- 
chased in 1880, from long and adversary use, as of right, by 
the successive proprietors who preceded him. 

The  action is to recover damages for its obstructiol~ by the 
company in  erecting bars across the way, to prevent the in- 
cursion of stock into lands in  cultivation, and this the com- 
pany insists i t  has a right to do, as the bars were upon the 
condemned land, and they were necessary for the protection 
of unenclosed crops exposed to depredations. 

There was much evidence, from user foy a long period, in 
support of the claimed easement, and i t  was in  proof that 
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the bars were cut down by the plaintiff, several times replaced 
by the company, and as often cut down again by the plain- 
tiff, before bringing his action. This, with the inconvenience 
and delay produced by the obstruction, was the clamage 
alleged in the complaint. I t  was shown also that the said 
John B. Bell had put a gate across the lane seven or eight 
years before the trial, and kept it up for some time. 

There mas no objection to the charge of the Court as to the 
manner in which the right of way or easement could legally 
be acquired from user, and superimposed as a servitude upon 
land of another. The defendant counsel requested the 
Court to give two instructions to the jury, which will be sep- 
arately stated and considered : 

I. If the plaintiff knew that Bell put the obstructions across 
the way, as testified to, and permitted them to remain there 
seven or eight years, this was an abandonment of the claim 
to an  easement, and the plaintiff has no cause of action. 

The Court refused to give the instructions, and we think 
rightfully. The continuous use of the road for the prescribed 
period as of right, was evidence of the acquirement of the 
easement, and unopposed, conclusive evidence. Interrup- 
tion of the use, unless when known, promptly resented and 
the user re-asserted, rebuts the presunlption of the grant. 
Interruptions after the lapse of the time which raises the 
presumption, furnish evidence of an abandonment to be con- 
sidered by the jury, but do not constitute in law an  abandon- 
ment. As the presumption of a grant arises from adrersary 
and continuous use after twenty years, so the same period of 
disuse occurring afterwards, presumes a surrender or extinc- 
tion of the incumbrance upon the servient land. 

11. If the plaintiff has a right to the easement, the defend- 
an t  could lawfully erect the bars upon its own acquired land, 
without being answerable in damages therefor to him. 

The  Court, in answer to this request, charged that if "the 
bars were necessary, (for the purposes of the road, as we 
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understand the meaning to be, in its own operations,) the 
defendant would not be liable; if unnecessary it would be, 
and this was for the jury to decide." 

This direction mas quite as favorable as the appellant could 
ask in  its behalf, and gives it no just cause of complaint. 

111. The charge as to damages was as follows: "The jury 
had heard the evidence, and it was for them to sap what 
damages, if any, the plaintiff had sustained. I t  was a ques- 
tioil of fact to be determined upon the evidence.') 

Defendant's counsel excepted to the instruction, (the record 
does not show whether before or after the verdict,) for " that  
it failed to lay down a proper legal rule for the guidance of 
the jury in  ascertaining the damage, and because i t  left the 

' question to the uninstructed discretion of the jury." 
We have had some hesitancy in  disposing of this excep- 

tion, for it is d is t inc t l~  taken to the charge. But in  i t  there 
is no intrinsic error, and literally interpreted, it confines the 
inquiry to actual, as distinguished frorn punitory or specu- 
lative damages. But if not sufficiently explicit and plain 
in  designating the rule by which they are to be measured, 
it was the duty of the appellant to ask an  instruction, put 
i11 a form to advise the Judge of what was demanded. TITith 
a suggestion of this kind before him, he might have com- 
plied with the request, and if he did not, the refusal would 
admit of its being assigned for error. This was at  least due  
to the Judge, so that he might advisedly act in  the premises. 
The rule of practice is too well settled to require any reason- 
ing in its defence. We refer to some of the cases. Brown 
v. Morris, 4 D. & B., 429 : W a d  v. Herrin, 4 Jones, 23; Moore 
v. Hill, 85 N. C., 218; Strickla?~d v. Draughan, 88 N. C., 315; 
Clements v. Rogers, 95 N. C., 248; Morgan v. Lewis, Ibid., 296. 
And this should be before verdict. Tayloe v. Steamship Co., 
88 N. C., 15. See also State v. Hnrdie, 83 X. C., 619; State v. 
nlicholson, 85 N. C., 548. 

The judgment must be affirmed. 
No error. Affirmed. 
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C. B. JUSTICE v. THE CAROLINA CENTRAL RAILROAD GOM- 
PANP.  

Appeal-Assignment of Errors. 

Where no errors are assigned, and none appear upon the face of the 
record, the judgment will be affirmed. 

( L y t l e  V. Lyt le ,  94 N. C., 523; cited and approved). 

MOTIOS by the defendant appellee to affirm the judgment 
below, made at  February Term, 1887, of the Supreme Court. 

Mr. Theo. F. Davidson, for the plaintiff. 
Messrs. W P. Bynum and E. C. Smith, for the defendant. 

DAVIS, J. The defendant appellee moves the Court to 
affirm the judgment rendered in  the Court below, upon the 
ground that no exceptions were taken and no errors assigned 
for consideration and review by this Court. 

No errors are pointed out or assigned in the record, and 
upon a careful examination we can find none. 

We call the attention of the profession to the suggestion 
of MERRIMON, Judge, in the case of Lytle v. Lytle, 94 N. C., 
523, in regard to appeals, and to rule 7, to be found in 92 N. 
C., 847. 

I n  this case the judgment below must be affirmed. Let 
this be certified. 

Affirmed. 
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JOHN GLENN. Trustee, v. hl. M. ORR. 

Corporation-Evidence. 

1. Before the records and books of n corporation can be received in evi- 
dence for any purpose, it must be admitted or proved, that the en- 
tries were made by an authorized servant or agent of the corpora- 
tion. 

2. The records and books of a corporation are at the least prima facie 
evidence of the organization and existence of the corporation. 

3. Where the stock-book of a corporation contained a list of the stock- 
holders, the number of shares of stock owned by each. the sum of 
money paid by each, and the balance due, such book is evidence 
against a stockholder in an action to recover the unpaid balance of 
his subscription, to show that he was a stockholder, and the condi- 
tion of his stock account, but such evidence may be rebutted. 

(Turnpike Co. v. McCarson, 1 Dev. & Bat., 306; cited and approved). 

CIVIL ACTION, tried before Avery, Judge, and a jury, a t  
Spring Term, 1886, of MECKLEKBURG Superior Court. 

The action was instituted to recover of the defendant the 
unpaid balance due from him for subscription to the capital 
stock of The National Express and Transportation Company, 
a n  insolvent corporation, of which the plaintiff had been 
appointed khe trustee and receiver. 

I t  became material on the trial, to prove the organization 
of the National Express and Transportation Company, and 
the appellant offered in evidence for this and other purposes, 
the records, books and minutes of that company, embracing 
what purported to be the proceedings in the organization of 
it, under and in pursuance of its charter. The appellee ob- 
jecting, the Court held that these records were not evidence 
for such purpose, and the appellant assigns this ruling as 
error. 

I t  likewise became material to prove, that the appellee 
was a subscriber for ten shares of the capital stock of the 
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company named, charged and cregited to his account as a 
stockholder thereof, and the appellant offered in  evidence 
for this purpose, the same records, which purported to show 
that  the appellee did subscribe, and was a subscriber for the 

'number of shares of stock mentioned; that he  had paid $50 
on account of the same, and the balance of the money due 
therefor had not been paid, and that he was a stockholder of 
the company. The appellee objecting, the Court declined to 
allow the records so offered to be put in  evidence for such 
purpose, and the appellant assigns the rejection of the records 
as  error. 

I n  view of the adverse rulings, the appellant suffered a 
judgment of nonsuit, and appealed to 'this Court. 

Messrs. Armistend Joves and TV. T1?. Flemming, for the plain- 
tiff. 

Jfi. TK P. Bywum, for the defendant 

MERRIMON J., (after stating the facts). I t  was admitted 
on the trial, that the books and records offered in  evidence, 
were those of the Kational Express and Transportation 
Company, and i t  must be taken from such admission, as 
there is no suggestion to the contrary, that the proceedings 
entered in them, and the orders and statements therein 
made, are regular, and made by the proper clerk, secretary 
o r  agent of the company, or some person authorized to make 
them. It must so appear, before such records and books can 
be received as evidence for any purpose. 

The records and books thus identified, were evidence- 
certainly pr ima facie evidence-of the organization and ex- 
istence of the company. They purport to set forth the pro- 
ceedings of the organization, a list of the names of the 
stockholders the number of shares of stock owned by each, 
when he subscr.il~sd for the same, the sum of money paid by 
each for his stock, and the sums due therefor remaining un- 
paid, and an account of its husiness transactions. 
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In  Turnpike Cornpa?zy v. JIcCctrson, 1 D. & B., 306, Chief 
Justice R U F F I ~  said: "The  case does not state the contents 
of the subscription and corporation books that were pro- 
duced, and therefore we c a h o t  say positively of what they 
were evidence. TVe suppose thein to be entries of such acts 
as  the charter prescribed, as no deviation is specified. If so, 
thoss documents when identified, were not only e~idence,  
but complete evidence of the organization and existence of 
the corporation." The rule is so stated in Ang tk Ames 
on Corp., $0513, 514, 679; and so also, Turnpike Co. v. 
~lfck'eon, 10 Johns., 154; Gray v. Turnpike Co., 4 Rand (Ta.) 
R., 578; Ozuiys v. Speed, 5 Wheat., 420. 

The books of the corporation offered in evidence, inclu- 
ding the stock-book purported to contain, as we have seen, 
a list of all its stockholders : the numlwr of shares of stock 
owned by each ; the sum of money paid, and the balance 
still due from each on account of his stock, and the name of 
the appellee appears as a stockholder, and his account is 
stated, showing a balance due from him for his stock. 

These books were competent evidence to prove that the 
appellee was a stockholder, and the state of his account as 
such, in respect to his stock. I t  was so decided in the simi- 
lar case of Tunzhull v. Payson, 95 U. S., 418, in  which the 
Court say : "Where the name of an  individual appears as a 
stockholder, the prima jmie presumption is, that he is the 
owner of the stock, in a case where there is nothing to rebut 
the presumption ; and, in an action against him as a stock- 
holder, the burden of proving that he is not a stockholder, 
or of rebutting that presumption, is cast upon the defendant." 
See also Hanziltou, kc., Plankroad Co., v. Rice, 7 Barb., 157 ; 
Cofin v. Collins, 17 Me., 440 ; It'l~itrnuw v. The Granite Church, 
'24 Me. 236 ; Wood v. Railroad Co., 32 Ga., 273 ; Hoogland v. 
Bell, 36 Barb., 57 ; Morawetz on Pr. Corp., 5270. 

The rule of evidence underlying this and similar deci- 
sions, seems to be founded in convenience, and to rest upon 
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the further ground, that corporations in  this country are the 
creatures of statute, with prescribed rights and powers, suh- 
ject to an  important extent, to public control and supervision, 
and ttre therefore presumed to exercise their powers as al- 
lowed and required by law, and to keep their records properly 
and truly. Such presumption may, of course, be rebutted, 
by any competent evidence. This rule might in possible 
cases work injury to a party, but this is not probable, and 
though objected to on this ground, i t  has the less weight, as 
generally every litigant has the right to testify in his own 
behalf. Turnpike v. Mck'eon, supru ; Owings v. Speed, szi.pra. 

There is error, and the appellant is entitled to have a new 
trial. 

To that end, let this opinion be certified to the Superior 
Court according to law. It is so ordered. 

Error. Reversed. 

STATE ex reI. J. J. CLENDENIN, Adm'r, &c., v. BENJ. TURNER 
et als. 

1. The cause of action must exist a t  the time the action was begun, and 
the plaintiff will not be allowed by an amendment, to introduce a 
cause of action which had no existence when the summons was 
issued. 

2. The Court has no power, except by consent, to allow amendments 
either in respect to parties or the cause of action, which will make 
substantially a new action, as this would not be to allow an amend- 
ment, but to substitute a new action for the one pending. 

(Grant v. Burgwyn, 88 N. C., 95; Merrill r. lMerril1, 92 N. C.. 657; 
XcNairv.  Com'rs, 93 N .  C. ,  364; Ely v. Early, 94 N. C., 1: cited 
and approved). 
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CIVIL APTION, tried before Boykin,  Judge, at  November 
Term, 1886, of IREDELL Superior Court. 

I t  appears that on the 16th day of November, 1858, Een- 
jamin Turner was appointed to be the guardian of his infant 
daughter, M. D. Turner, and executed his bond as such guar- 
dian in the sum of $3,200, with J. R. E. ddarns and H. Nich- 
ols as sureties thereto ; and on the 19th day of May, 1863, he 
executed his second bond as such guardian, in the sum of' 
$10,000, with Henry Turner and A. P. Sharpe as qureties 
thereto. 

Afterwards, on the 21st of August, 1866, the guardian 
above mentioned was removed by order of Court, and on the 
same clay J. 11. Turner was appointed such guardian in his 
stead, and gave his bond as such, in the sun1 of $3,500, with 
Henry Turner and Martin Gaither as sureties thereto. 

Afterwards, on the 23d clay of October, 1871, Belljamin, the 
first above nained guardian, paid to his successor guardian 
above named, for his said ward, $1,656.30, and never paid 
him any other sum of money or other thing on her account. 

The ward, M. D. Turner, intermarried with Harry Eurke 
on the 4th of March, 15'73, and she attained her majority on 
the 7th of March, 1877. 

She and her husband brought an  action on the 27th of 
October, 1877, against her second and last named guardian 
and the sureties upon his guardian bond, alleging breaches 
of the conditions thereof, and at  the August Term, 1884, of 
the Superior Court of the county of Iredell, she obtained a 
judgment irl that action for $3,500, with interest from the 
11th day of August, 1884, and for $163.00 costs. Of this 
judgment, the sheriff collectcd from the guardian J. &I. Tur- 
ner, $200.00, and from the surety Martin Gaither, $100.00, 
January 7th, 1885. I n  August, 1883, Henry Turner paid 
the said ward 81,200.00, which sum was paid before the 
judgment mentioned was obtained, with the understanding 
that  i t  should be credited on i t  when obtained. On the 

2 7 
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last mentioned day, the said ward and her husband assigned 
this judgment to J. Chap. Turner; and Henry Turner, sure- 
ty, having died on the 17th day of May, 1883, his adminis- 
trators paid the balance of it. 

I t  appears that the second guardian became and was insol- 
vent on and ever after the 4th day of June, 1881, arid the 
sureties, Martin Gaitlier and Humphrey Kichols. became and 
were insolvent after the judgment mentioned was obtained; 
and Renjainin Turner, the first guardian, is also insolvent. 

The first guardian, Benjamin Turner, did not account 
sufficiently and fully with his successor guardian, J. M. Tur- 
ner, iu respect to his ward's property in  his hands. The 
ward and her husband, on the 26th of Januarj?, 1885, 
brought this action in the Court above named, against the 
first named guardian and the sureties to his guardian bond, 
given on the 16th of November, 1858, alleging breaches of 
the conditions thereof, in that he had not accounted to the 
second guardian as he ought to have done, and had property 
and effects of the ward, &c., and obtained judgrnent at  May 
Term, 1886, of the Court. 

The second guardian, J. hS. Turner, suing as such guar- 
dian in the name of the State on his relation, brought this 
action in the same Court, on the 25th day of February, 1880, 
against the former guardian, Benjamin Turner, and the 
sureties to both his bonds as guardian first above mentioned, 
alleging as his cause of action, breaches of the conditions 
of those bonds, in that the said former guardian had not 
accounted with him in respect to the property, money 
and effects of his ward as he ought to hare done, and he 
demanded judgment for the amount of the bonds respec- 
tively, for an account of the guardianship, $c., &c. 

Pending this action, the relator therein, the said second 
guardian, J. M. Turner, died intestate on the 17th day of 
March, 1885, and J. J. Clendenin was appointed adminis- 
trator of his estate. 
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Afterwards, at  the February Term, 1886, of said Court, 
the last named administrator was made party plaintiff in 
this action instead and in place of his intestate, and filed his 
complaint therein, adopting the complaint of his intestate, 
alleging further, that the said ward and her husband had 
since the bringiilg of this action, recovered the judgment 
first abore mentioiled against his intestate for moneys and 
effects received by the defendant Benjamin 'rurner, while 
he was guardiau for his ward, kc. ; and he further denlarded 
judgn~ent  for the amount of the judgment so obtained 
against his intestate, kc.  

To this supplen~ental complaint, the defendant Sharpe, a 
surety, demurred, assigning as grounds of demurrer, first, 
that " the plaintiff as administrator of the deceased guardian, 
cannot maintain an action on the bond of the former 
guardian for a fund clue his ward, but that the action 
should be brought by the ward, if she is now of age, or 
in  her imne  by the second guardian if she is still a mi- 
nor, because the adrilinistrator cannot maintain an  action 
for the fund which his intestate ought to have collected." 

Subsequently the Court made this order : " This cause 
coming on to be heard at this May Term, 1886, of Iredell 
Superior Court, before his Honor, MacRae, Judge, upon the 
conlplai~it and demurrer filed by A. P. Sharpe, and being 
heard upon the said pleadings ; it is adjudged by the Court, 
that the defendant's first ground of demurrer as s t a t d  in  
the said detnurrer on file, besustained; it is further adjudged, 
that  the defendants recover of the plaintiff all the costs 
incurred in this suit, up to and including this term of the 
Court, to be taxed by the clerk of this Court; plaintiff 
allowed to amend his complaint, and to make new par- 
ties within thirty days; defendant allowed till next term to 
answer." 

Thereupon at the same term of the Court, Martin Gaither, 
surety above named, and W. W. Turner, and J. hl. Turner, 



420 I N  THE SUPREME COURT. 

Jr., administrator of Henry Turner, deceased, who was also 
surety of the second guardian, deceased, were allo~ved to 
become parties 1)laintiff n-ith the -aid J. J. Clendenin, ad- 
ministrator, and they then filed a. new complaint, in no way 
relating to or connected with the pleatlings preceding it, in 
which they allege new ant1 tlifferent causes of' action: that 
the defendant Bel~jamiu Turner, the first guardian named, 
has failed to account to the >aid 3econtl guardian, deceased, 
i11 his life-time, for large sums of money of his said ward; 
that the ward hail obtained the juclgment first above men- 
tlonecl against the second guardian and the sureties to his 
guardian bond ; that they had respectirely paid part?, aggry- 
gating a sum equal to the whole of that judgment, and were 
entitled to be sul~rogated to the rights of the said ward 
against the defendants, and to have them severally con- 
tribute, &., &., and they demanded judgment accordingly. 

dfterwarrls, the defendants filed their answer to the last 
mentioned conlplaint, in  which they substantially deny the 
principal allegations therein; 1)lead the statute of limita- 
tion; and insist that the present plaintiffs have been iin- 
properly allowed to come into this actioil as new parties, 
long after it began-after the pleadings of the original 
plaintiff ancl the defendants had been filed-and have been 
allowecl to file a new complaint, in ~vhich they allege an 
entirely new, distinct and different cause of action from that 
at first alleged, and one that has arisen, if it has foundation 
at all, since the action began, and they insist that the Court 
could not, certainly without their consent, thus make new 
parties plaintiff, and introduce a new cause of action into 
the action, and snbstantially make a new ancl different action. 

At the trial, the Court adjudged that the plaintiff can- 
not maintain the present action, and dismissed the same. 
From this judgment, the plaintiffs appealed to this Court. 
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Jfessm. D. M. F7'lrrches and R. F. Awlfield, for the plaintiffs. 
Xcssrs. T. B. Bailey and $1. L. i7fcCorkle, for the defendants. 

h f m ~ n r o s ,  J , (after stating the facts). \Ire express no 
opinion as to whether the plaintiffs' alleged cause of action 
is well or ill founded, because in any ~ i e w  of it, it arose arid 
 as introduced into this action long after it began, dis- 
placing entirely the original cause of action alleged. This 
is an anonlaly that has no legal sanction, and cannot be 
allowed. Certainly the principal cause of action must exist 
in  all cases at  the time the action began. I t  would be un- 
just and absurd to bring a party into Court to answer the 
plaintiff, before he had a right to sue. The mere fact that 
the cause of action is introduced into a pending action, can- 
not alter the case, because this in effect makes the action a 
new one. 

The notion that seems to prevail to some extent, that the 
Court has complete control of an  action, and authority to 
change and mould its nature and purposes in its discretion, 
is a mistaken one. 

The statute prescribes how actions shall be brought, and 
the course of procedure therein. 

As soon as an  action is brought and the complaint is filed, 
it takes on and has distinctiveness and integrity of nature 
as to the parties to it, and that may come or be brought into 
it, and the cause or causes of action sued upon, that  per- 
meate and go with it to its end. I t  is not subject to the 
arbitrary control of the parties or of the Court-it must be 
proceeded in according to law, and only sucli amendments 
as to parties or the cause of action, may be made as its 
nature and scope warrant. Amendments in this respect 
must be such, and only such, as are necessary to promote 
the completion of the action begun-all parties necessary for 
that purpose may come or be brought into it, and so also, 
any and all such aniendments may be made as to the cause of 
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action, as may be necessary to its completeness i n  a11 respects. 
But neither general principles of practice, nor tile statute 
providing for ainenilments, authori7e anl~ndrnents  that  reach 
beyond these purposes Esl~ecially, the Court has no author- 
ity to allo~v such amendments as to parties, or a, to the cause 
of action, a5 make a neu-, or substantiall?- a ncw action, 
unless by the conwl t  of the parties. Indeed, this would 
not he to no~et~d.  in  an!- proper sense, but to substitute a new 
action 133' order, for and in place of a pending one, wllich 
the  Court milllot do. General principles of i~roctdure, ancl, 
as \ d l ,  the qtatntory regulations upon the subject, contein- 
plate and intend that an action shall embrace but one 11ti- 
gation or matter, ancl only such parties, matters aild thingi, 
as are necessary, gclvzuin, and incident to it, excel~t that 
several causes of action map be united in the same action, 
as specially provided by statute. Any other rule or method 
would certainly he sulversive of orderly and intelligent 
procedure, and lead to intolerable confusion, as well as 
injustice to litigants. G tmt  v. Brwgwyn, SS N. C., 95; Xer- 
rill v. Xe rd l ,  02 S. C., 657; MoVcli~ v. Comnzissioners, 93 N. 
C., 364; Ely v. Ecirly, 94 N C., 1. 

Kow, in  the case before uq, the action was brought by the 
second guardian againit the first one and the sureties to his 
guardian bond, to compel him to account, ckc. 

The plaintiff died pending the action Afterwards, his 
admi:listrator bec:ime a party plaintiff and filed his com- 
plaint, alleging a new, distinct and entirely different cause 
of action, that  arose since the action began. To this there 
was a tlemurrer, which was sustained, and the Court allowed 
the  plaintiff to make new parties plailitiff; who, putting 
aside the complaint and all prior pleadings, filed a new coin- 
plaint, alleging a new, distinct and different cause of action, 
substituted for the original plaintiff and the original cause 
of action alleged. 
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This was undertaking substantially to make a new action 
out of a pending one. 

The Court therefore properly decided that the plaintiffs 
could not maintain the present action. Judgment affirmed. 

No error. Affirmed. 

THE TOWN O F  HEK'DERSONVILLE v. WILLIAM PRICE et als. 

1. Although a contract be invalid at  the time of its execution, je t  ~f the 
parties to it go on and treat it  as valid, they will be estopped to deny 
its validity, provided they are sui juris, and that the invalidity of 
the contract does not arise from some illegality. 

2.  So where the defendant executed his bond to a municipal corpora- 
tion for a license tax, instead of paying cash, he is estopped from 
setting up as a defence that the municipal authorities had no power 
to take such bond and issue the license, and consequently that the 
bond was void. 

3. While the Board of Commissioners of a municipal corporation cannot 
issue a license to retail liquors for a longer period than one year, the 
time need not begin and terminate with the term of ofice of the 
Board which grants it, for they can grant a license which extends 
beyond their term of office, provided that it does not exceed one 
year, and does not begin to take effect after their term of office has 
expired. 

(Com'rs v. Rohy, 8 Ired., 255; Com'rs v. Kane, 2 Jones, 296; distin- 
guished and approved). 

This was a CIVIL ACTIOS, tried before Acery, Judge, at the 
Fall Term, 1885, of the Superior Court of HENDERSON 
county. A trial by jury wits waived, and the Court found 
the facts as follows : 

"On the 4th day of July, 1883, the mayor and comrnis- 
sioners of the town of Hendersonville, took from the defend- 
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ants a bond for the payment of 8300, for the pril-ilege of 
retailing spirituous liquors in said town till July lst,  1884, 
as follon-s : 

" $400. On or before the first day of .July, 1884. we, or 
either of us, ~ronl i se  to pa!- the Commi~sioners of the tonn 
of Hendersonbille, four llundred dollars liquor tax, for value 
recei1-ed of them 

" Witness our hands aiid seals, this the 4th (lay of July, 1883. 
" The above bond is to be ])aid in installments of one hun- 

dred dollars each, a t  the end of every three months, to-wit : 
the 1st day of October, 1883, and every tliree inonths there- 
after." 

This bond purported to have been taken by ~ i r t u e  of 
cllapter 203, Private Laws of 1847, as anlended by chapter 
35, l a m  of 1883, and especially $5 of the latter act. 

This action was brought on the 5th of August, 1884, by 
the mayor and comniissioners who succeeded the former 
board i11 May, 1884. The defendants admit the execution 
of the bond, and resist its payment only upon the ground 
that the mayor aiid coin~nissioners had no power or author- 
ity to take said bond for taxes, and had no polTer under the 
said acts, or under any general law, to give to any one the 
power or privilege of retailing for any time after the first 
Monday in May, 1883, when a new board ~ v a s  elected and 
qualified. 

I t  was admitted as a fact that a mayor and comrnis- 
sioners were elected and qualified in RIay, 1884. Before the 
bond sued on was executed, the mayor and co~ninissioners 
had passed an ordinance in the following words : 

"Be it ordained by the Commissioners of the town of Hen- 
dersonville, in the county of Henderson, and Stwte of Korth 
Carolina, that the follon.ing taxes, special, poll and ad d o -  
1'm, shall be levied and collected for the purposes of improve- 
ment of streets. defraying expenses of the town, &., viz.: 
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' . S E C T ~ ~ -  3. On every retailer of spiritnous, vinous cr  malt 
liquors, there shall be a special privilege tax of four hun- 
dred dollars per :~nnum,  to k~e paid in advance or secured by 
boncl, approved by tlie commissioners." 

After the execution of the bond. ancl before the 1st day of 
January, 1884, the defenclni~t Price made a payment of forty 
dollars on said bond. Ko part of' the bond has ever been 
paid, except the said sum of forty dollars. 

Upon the facts the Court held, that the plaintiff n-as not 
entitled to recover, and there was judgment ac.cordii~glp. 

I From this judgment the plaintiff appealed. 

JIr. E. C. Smith, ( M r .  Thos.  J. R i c k m a i ~  also filed a brief,) 
for the plaintiff. 

No counsel for the defendants. 

DAVIS, J., (after stating the facts). The plaintiff is a body 
corporate, exercising its corporate powers through a mayor 
and board of colnniissioners. By the fifth section of its char- 
ter, i t  is provided anlorig other things : "That  in addition to 
the ad ~lalovenz, tax on property and 130114, the said Board of 
Co~nmissioilers shall have power to levy and collect the fol- 
lowing special taxes for the pril~ilege of carrying on tlie husi- 
ness or doing the acts herein after named, in said town, to- 
wit:  (1.) On all licensed retailers of spirituous, vinous, malt 
or alcoholic liquors, not more than ten hundred dollars." 
By T-irtue of the p o m r  thus conferred, the commi;.sioners 
passed the ordinance imposing a tax of $400 on retailers of 
spirituous liquors, as set out in the pleadings. 

The special tax was " to  be paid in advance, or secured by 
bond, approved by the Cominissioners," and instead of pay- 
ing it in  advance, the defendant Price secured it by bond, 
the other defendants, and the intestate of the defendant RI. 
X. Fanner, executing it under seal, as his sureties. 
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I t  is not denied that the plaintiff had the power to impose 
and collect the tax, but it is insisted for the defendant: 

1. That the mayor and conllilissioiiers hacl no authority 
to take the bond for taxes. 

2d. That they had no power or :luthority i11 July, 1883, 
to g i ~  e any one license to retail for any time after May, 1884, 
when a new board n a i  elected and qualified. 

I The :mwer to the first position is that the defentlant 
Price, instead of paying the tax in atlvance, executecl h ~ s  
bond with sureties, approved by the boarti, obtained thereby 
a license, and enjoyed the benefit of the privilege to which 
the payment of the tax entitled Iiim H e  dcctecl, for hi3 
own advantage and convenience, to give the bond instead 
of paying the tax in cash; i t  was executed under seal, and 
he and his sureties  ill not be heard to say that the coni- 
missioners had no power or authority to take such a bond. 
The consideration was not an illegal one, and they are 
estopped by its execution. "Though a contract be in fact 
wholly imalid when executed, still, (supposing it not to be 
prohibited by law as relating to some illegal transaction,) if 
it be acted upon afterward by the parties to it :~,i valid, they 
wili, if sz~i jiwis, be estopped thereafter to allege its invalicl- 
ity." Bigelow on Estoppel, 575. 

The corn~nissioi~ers were not prohibited by law from taking 
the bond, and, as againit the defendants, its execution estops 
them from denying its validity. Ryax v. X W t i r ~ ,  91 X. C., 
467, and rases there cited. 

11. For the second position, the clefendants rely on the 
authority of C'ommissio,zera o j  Tt'ilniingtoi~ v. Roby ,  8 Ired., 
2.56, and The Comnlissionem qf Raleigh v. Katre, 2 Jones, 296. 

These cases sustain the position, that the hoard of com- 
inissioriers cannot issue license for more than one year, and 
that the tax therefor must be annual, but we do not under- 
stand, as the defendants insist, that the license must begin 
and terminate with the term of office of the board by which 
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it was granted. The Board of Commissioners for the town 
of Hendersonville for the year 1883, could issue a license for 
one year, and collect the tax for one year, but the license 
and the tax must be for only orie year. The official term of 
the board of cominissioners is from the first Monday i11 
May, when elected, to the first Monday in $lay of the year 
following. The license is from the first of July of the year 
in  which it is issued, to the first of July of the following year. 
The board of commissioners elected in May, 15'83, had a 
right to issue a license for one year from the 1st of July, 
1883, but they had no right to issue a license to begin after 
the expiration of their term of office, anti that n a s  all that 
was decided by the cases cited. 

In  The Comii~issiola~rs of TVilminqton v. Roby,  the Board of 
Commissioners passed an  ordinance on the 2d of January, 
1844, levying a tax of $25 on a certain class of persons. I t  
was not pretended that this tax was not valid for one year, 
but  it was sought to collect a tax under it for 1846. RUFFIN, 
C. J., s ~ i d :  "The ordinance of January 2d, 1844, does not 
purport to extend to the year 1846, and, possibly, was not 
intended to operate beyond the year 1834. If, however, it 
was so intended, the cornmissioners exceeded their power, 
and for the excess, at  all events, the ordinance Fws void." 

I n  the case of The Commissione~s of Bnlei*qh v. Kcme, under 
a law prohibiting the County Court of Wake from issuing 
license to retail spirituous liquors within the limits of the 
city of Raleigh, without the perinission of the Board of Com- 
missioners first had, the defendant procured a license, with 
the permission of the commissioners, to be issued at the 
February Term, 1854, of the County Court. H e  applied to 
the February Term, 1855, for a renewal of his license, under 
the permission of the board of cornrnissioners granted in  
February, 1851. I t  was held, that the County Court at Feb- 
ruary Term, 1855, could not grant a license -upon the per- 
mission of the Board of Commissioners of the city of Raleigh 
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granted in  February, 1854, their authority having expired 
~v i th  their term of ofice. EATTLE, J., said : " The license 
\i-hich the Court may grant, must be i n  force for a part, 
greater or l e s ,  of the time during which the members of the 
boartl, n-110 gave the l)ermis,ion, are in office " 

I11 t h i z  ca,e. the Board of Coinmissioners of the town of 
I-lenclerso~irille, c lec td  in  May, 1883, issued to the defend- 
an t  a lieell-e for onc year, 1)eginning the 1st of July,  1883, 
and ending the 1st of' July, 1884. 

There is nothing in the case5 citetl to sustain the position 
that the board did not have the power to do so On the 
contrary, they are authority for the position that the board 
had the power. 

There mas error. The plaintiff  as entitled to judgment 
upon the facts found. Let this be certified. 

Error Reversed. 

BEVERLY SCOTT v. THE WILMINGTON AND WELDON RAIL- 
ROAD COMPANY. 

1. In a n  action for damages for an injury caused hy the negligence of 
the defendant, where the defence is contributory negligence, it is 
sonletinles proper to submit two issues, one as to the negligence of 
the defendant, and the other as to the contributory negligence of 
the plaintiff. yet when the action of both has contributed to the in- 
jury, it is allowable to submit an issue onl? as to the defendant's 
negligence, with instructions to find that in the negative, if the jury 
believe that the plaintiff's conduct contributed to the injury. 
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2. I t  is not per se negligence for the plaintiff to have driven his vehicle 
near one edge of a street approaching a railroad, although he 
could have obtained a better view of the track from the middle of 
the street. 

3. I t  is not error for the trial Judge to refuse to charge that certain acts 
or omissions of the plaintiff' amount to contributory negligence, 
when the evidence in regard to them is conflicting. 

4. Where the plaintiff was injured at  a point where the railroad track 
crossed the street, it is not per se negligence that he might have seen 
the moving cars at another crossing, where there were several tracks, 
and the evidence was conflicting as to whether he could have dis- 
covered that the cars were on the track which led to the crossing 
which he was approaching. 

5. Error cannot be assigned in this Court that the trial Judge gave the 
instructions asked by the appellee to the jury, when no exception 
thereto is made in the record. 

(Kirk v. The Railroad, 94 N .  C., 625; Cedar Falls Co. v. Wallace, 83 
N. C., 225; cited and approved). 

CIVIL ACTION, tried before Comor, Judge, and a jury, at 
January Term, 1886, of NEW HAXOVER Superior Court. 

The action was brought to recover danlages for an injury 
to the plaintiff, alleged to have been caused by the negli- 
gence of the defendant. 

The following diagram will be of assistance in elucidating. 
the matter: 
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self sustained serious injury, the redress for which is sought 
in  this action. The testimony was sonlewhat conflicting 
a s  to the circumstances, the mallagement of the train, and 
the  conduct of the plaintiff, when the collision occurred, 
a n d  the degree of blame resting upon the parties respec- 
tively,.in causing it. The defendant's track, as shown by 
the accompanying diagram, carefully prepared, and giv- 
i n g  location of ohjects and accurate measureruents of dis- 
tances, crosses Nutt street some six hundred feet distant 
from the point C, the place of the accident, passes froin 
the street in a curve on the adjoining land, and again 
emerges into and proceeds along the street. Its course is 
marked by a broken line, and intersects the worn path- 
way designated by pencil line, which was used by draymen, 
and  others with vehicles, to avoid passing over the railroad 
a t  an  oblique angle, and exposing them to danger from the 
wrench thus caused. From the point A, the train would be 
seen on all of the curve except that part of the curve cut 
off by the broken dark line A B, prolonged, a distance of 
one hundred and fifty feet, and as the train was two hun- 
dred and eighty feet long, a consideral-de part of it would 
still be visible to the observer. The plaintiff, however, had 
driven his horse towards the east side of the street, so that 
his view was obstructed by the warehouse and when he 
moved on towards the crossing place at  K, the rear and fore- 
most car in the train was so near that, as he testifies, he was 
unable to extricate himself from his perilous position and 
avoid the mishap. 

I t  was admitted that as soon as the signal was given, the 
engineer did all lie could to stop the train, but without a ~ a i l .  
There was much testimony as to whether the bell was ring- 
ing as the train moved, or the whistle blown to warn persons 
of the presence of danger, and whether there was any look- 
out on the train, and it seems to have been conceded that 
there was none at  the time on the foremost car of the back- 
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ing train The testimony was conflicting as to the speed 
with which the train was going, and not in harmony in 
other particulars, but the foregoing brief narrative may suf- 
fice to enable one to understand the action of the Court in 
the premises. The defenclarlt denied any negligence in its 
own officers and servants, but relied mainly on the want of 
care and reasonable diligence in the plaintis, by the exer- 
cise of which, it is alleged, the collision might have heen 
avoided. 

Two issues only were allowed to go to the jury, and these 
with the responses thereto, are as follows: 

1. Was the plaintiff injured by the negligence of the de- 
fendant? Answer-Yes. 

2. \\'hat damages did the plaintiff sustain? dnswer- 
Fifteen hundred dollars 

The defendant desiring to separate the negligence which 
i t  imputed to the plaintiff, from that charged upon the de- 
fendant in  causing the result, proposed to submit a third 
isslle, inquiring into the negligence of the plaintiff, as con- 
tributory to the injury sustained, and this was refused, for 
the reason, as stated by the Court, that i t  was involved in 
the first issue. Special instructions were asked for the de- 
fendant, all of which (except the 13th refused and the 14th 
modified,) were given. They were as follows: 

"1. That  the defendant was not bound to station a flag- 
man at  the crossing, and the failure to do so was not negli- 
gence. 

"2.  That the defendaut mas bound to no higher degree 
of care than the plaintiff was, and was bound to use only 
ordinary care. 

' -3 .  That  if the engineer in charge of the train saw the  
plaintiff', or his dray, on the track, he was not bound to stop 
the train, but had a right to presume that he mould get out 
of the may in time to escape the danger. 
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"4. That  the defendant had a right to run its train back- 
wards, if the exigence of its business required i t ;  ancl it was 
not negligence to do so. 

"5. That  if the train was running in the day-time, at  a 
low rate of speed, say five or six miles an hour, with a look- 
out on top of the cars, ancl the usual signals were given by 
ringing the bell and blowing the whistle, then the defendant 
was not guilty of any negligence; and the plaintiff cannot 
recover. 

"6. That  if the engineer in charge of the train neglected 
to ring the bell or blow the whistle, or oinitted any other 
proper precaution, such neglect or omissioli did not relieve 
the plaintiff from the duty of making use of his senses of 
sight and hearing, and taking reasonable care for his own 
safety. 

"7. That  i t  was the duty of the plaintiff, on approaching 
the railroad crossing, to be on the alert, to look along the 
line of the road, to listen, and to use every reasonable means 
to discover whether a train was approaching, and if he failed 
to do so, he was guilty of neglect, and cannot recover, if that 
negligence contributed to bring about his injury. 

' S. That  if the plaintiff could have seen the train if he 
had looked, or have heard the whistle or bell, if he had lis- 
tened, in time to get out of the way, he was guilty of negli- 
gence, and cannot recover. 

"9. That  the rule that where a person suddenly finding 
himself in a position of danger, loses 11is presence of mind 
and acts imprudently, he is not to be held responsible for it, 
does not apply to cases where the person has got into a posi- 
tion of danger by his own fault or negligence. And if the 
plaintiff could have seen the cars if he had looked, or heard 
the signals if he had listened, and was on the track with his 
dray, and, finding the cars approaching, in endeavoring to 
get his dray off the track pulled the wrong rein, whereby 
he prevented his horse from leaving the track in  time t o  

28 
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escape the danger, he was guilty of negligence and cannot 
recover. 

" 10. That  if the plaintiff was prevented from getting his 
horse and dray off the track by the fractiousness, stubborn- 
ness, or other fault of the horse, that will be imputed to him 
for negligence, and he cannot recover. 

" 11. If the plaintiff, after becoming aware of the approach- 
ing train, could have saved himself and his son from 
injury by the exercise of ordinary care, but continued in  
a dangerous position for the purpose of saving his horse 
and  dray, and mas injured in consequence thereof, lie can- 
not recover. 

" 12. That  if the plaintiff, by driving in the middle of the 
street, could have seen the train in  time to get out of the 
way, but drove his dray so near to Morton's fence and ware- 
house, that he was prevented by them from seeing it in 
time to escape, then he is guilty of negligence and cannot 
recover. 

" 13. That if the plaintiff could have seen the cars when 
they passed at  the first crossing, if he had looked, he was 
guilty of contributory negligence, and cannot recover. 

"14. I t  is not sufficient for a plaintiff to show negligence; 
he  must also show that the injury was the proximate result 
of that negligence. And if the defendant had no lookout 
011 the cars, or if there was a lookout and he did not look, 
still if the plaintiff's position was such that he could not a 

have been seen from the top of the cars, the plaintiff cannot 
recover for that act of negligence." 

I n  beginning his charge, his Honor explained to the jury, 
t ha t  the first issue submitted to them involved the question 
of both the defendant's and the plaintiff's negligence, and if 
they found that the plaintiff mas guilty of contributory neg- 
ligence, then he could not recover. 

His  Honor then charged the jury as follows: "Jf the 
plaintiff went upon the defendant's track, and suffered in- 
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jury, he would be deemed negligent in so exposing himself 
to danger, if by ordinary care and attention he could either 
have seen or heard the approaching train at  the time of 
entering upon the track, and in time to have made his es- 
cape. Hence, if you find from the testimony, that at the 
time of entering upon the track, the position of the plain- 
tiff was such, that by the use of ordinary care, he could have 
seen the approaching train, or if you believe from all of the 
testimony that the bell was being sounded and the usual 
alarm whistle had been blown, and that by the use of ordi- 
nary care the plaintiff could have heard them or either of 
them at  the time of entering upon defendant's road, he 
would be guilty of contributory negligence, and would not 
be entitled to recover. If at the time of entering upon the 
track, the plaintiff was in the street, and the curve in  defend- 
ant's road, or any obstruction at the point of such entrance, 
prevented him from seeing such train of cars in time, and 
a t  a sufficient distance to avoid injury, and the defendant's 
train was being run without giving signal, either by blowing 
the whistle, ringing the bell, or some other mode sufficient 
for that  purpose, the defendant would be guilty of negli- 
gence, and the plaintiff entitled to recover, unless by some 
act on his part, he contributed to the injury. Or, in other 
words, i t  would be negligent in the defendant to run  its train 
in  a public street in a city, around a curve, or where there 
were such obstructions as prevented a person, by the use of 
ordinary care, entering upon the road at  a public crossing, 
from seeing the cars in time to avoid danger, without giving 
proper warning." 

His Honor then gave the jury the special instructions 
asked for by the defendant, except those numbered 12 and 
13, which he refused ; but i n  lieu of No. 13, he gave the fol- 
lowing, to-wit: " That  if the plaintiff could have seen the 
cars when they passed the first crossing, and discovered that 
they were an the track, if he had looked, he was guilty of 
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contributory negligence, and cannot recover." Defendant 
excepted. 

At the request of the plaintiff, his Honor gave the follow- 
ing instructions: 

1. "I f  the jury believe from the evidence, that  the place 
of the accident was a noisy part of the city, where the 
ringing of bells and blowing of whistles were frequently 
occurring, so much so that they were not calculated to put 
persons on their guard, the blowing of the whistle and ring- 
ing the bell would not be sufficie~lt to give warning ; but that 
the same facts which would increase defendant's liability to 
give greater warning, would increase the duty of plaintiff in 
the care which he should exercise. That they were bound 
in the same degree of care. 

2. "That  although plaintiff may have known of the curve, 
and the running of trains over this track, he was not negli- 
gent if he followed the regular beaten track of drays and 
other vehicles, although this track carried him so near the 
fence or building as to partly cut off the view of the track ; 
provided, before doing so he used reasonable and ordinary 
care to ascertain whether a train was approaching." 

I n  conclusion, his Honor said to the jury: 
"Was the damage occasioned entirely by the negligence 

of the defendant, or did the plaintiff himself so far con- 
tribute to the misfortune by his own negligence or want of 
ordinary and common care and caution, that but for such 
negligence and want of common care and caution on his 
part, the misfortune would not have happened? If you 
believe the first branch of the proposition to be the truth, 
then you will answer the issue in the affirmative. If you 
believe the last to be true, you will answer the issue in  the 
negative. The general rule is, that the burden of proof 
rests with the plaintiff, or the party making the allegation. 
As here, the plaintiff alleges that he was injured by the 
negligence of the defendant's agents, it.is his duty to satisfy 
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SCOTT v. THE RAILROAD. 

you by a preponderance of the testimony that this is true. 
If from the plaintiff's proof, it appears to you that the injury 
was caused by the defendant's negligence, and the defendant 
seeks to repel this by averring contributory negligence on 
the part of the plaintiff, the burden of proof shifts, and i t  
must, by testimony of the same probative force, establish 
the averment. If, however, the plaintiff upon his own proof, 
shows that according to the rules of law laid down by the 
Court, he contributed to the injury, the burden is not on the 
defendant, but it may rely upon the failure of the plaintiff to 
make out his case, and need not introduce testimony. I 
charge you that the plaintiff cannot recover, if by his own 
negligence he contributed to the injury." 

There was a judgment for the plaintiff, and the defendant 
appealed. 

Messrs. D. L. Russell, Ricazid and J. D. Bellarny, for the 
plaintiff. 

Messrs. Geo. Duvis and C. MStedrnan, for the defendant. 

SMITH, C. J., (after stating the facts). There are but three 
errors sufficiently assigned in the record requiring the ex- 
ercise of our appellate jurisdiction, and these are the refusals 
to submit the proposed issue as to the defendant corporation's 
agency in bringing about the disaster to the person, horse, 
and dray of the plaintiff; and to give the 12th instruction, 
as also to the n~odification in that next numbered. 

I. The issue proposed and refused : 
I t  is true, the inquiries into the defendant's negligence, and 

that imputed to the plaintiff, contributing to the result, might 
have been presented to the jury in separate issues, as was done 
in K i ~ k  v Railroad, 94 N. C., 625, inasmuch as the liability 
for the consequence depends on the presence of the one and 
the absence of the other on the occasion of the mishap. Yet 
when the action of both has contributed to the bringing about 
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of the injury, i t  is sometimes not easy to run the dividing line 
between the co-operating agencies, and say where the essential 
culpability rests. The Judge deemed the association so close 
as to involve both inquiries, and that the same end would 
be reached, and the minds of the jury less distracted from 
the merits of the conlroversy, by having a single issue, 
under directions to render a negative response, if upon the 
evidence, it appeared, that the injury would not have been 
suffered, had the plaintiff exercised proper care and vigi- 
lance in  avoidance. So he charged the jury, and we must 
suppose his instruction was understood and acted upon. If 
so, the defendant has had every advantage which a second 
issue, if allowed, would have given him, and no prejudice 
has come in  consequence of the refusal. Cedar Fulls v. Wul- 
lace, 83 14. C., 225. 

11. The denied instruction : 
We can see no error in this ruling. There is no negli- 

gence in  the single act of lmsing from the middle of the 
street where the approaching train could have been seen, to 
a place where a partial obstruction to the view was met. I t  
was in  moving thence towards the track, without a sharper 
lookout and greater carefulness, to which negligence can be 
attributed, and this is covered by other parts of the charge. 

111. The modified instruction : 
The instruction in  the form asked, was entirely inadmis- 

sible, for seeing the cars at  the first crossing, would not make 
the plaintiff " guilty of contributory negligence " and defeat 
his recovery, while it should have imposed greater caution 
on him, driving onward afterwards. Yet even this was 
given, with the a ldition, that this would be so, if when he 
saw the cars, he discovered that they were on the track that 
brought them towards him, and the ability to thus distin- 
guish, depended on conflicting testimony, bearing upon the 
series of instructions favorably responded to We can see 
no just grounds of complaint afforded the appellant. 
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The instructions given at the instance of the plaintiff' are 
not excepted to, nor is the ruling assigned as error. Nor if 
it had been, would we be prepared to sustain the exception 
thereto. 

We cannot disturb the verdict, for the responsibility of 
rendering it, when there is any reasonable, that is any, evi- 
dence to warrant the finding, rests upon the jury. 

There appears no error in the record, and the judgment 
must be affirmed. 

Xo error. Affirmed. 

IRA LyON et als. v. T. B. LPON. 

Will-Boundary. 

1. Where a devise described the devised land as containing two hundred 
acres, the area cannot control the boundaries by which the land is 
also described in the will. 

2. In doubtful cases the area may aid in determining the boundaries, 
but when it is a t  variance with them, it must be disregarded. 

(Campbell v. Branch, 4 Jones, 313; Spruill v. Davenport, 1 Jones, 203; 
cited and approved). 

CIVIL ACTIOK, tried before Connor, Judge, at Fall Term, 
1886, of GRANVILLE Superior Court. 

The following map will explain the controversy: 
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There was a judgment for the defendant and the plaintiffs 
appealed. 

Mr. John JV. Hayes, for the plaintiffs. 
Mr. E. C. ~Ymith, for the defendant. 

SMITH, C. J. John W. Lyon died in December, lsSS, hav- 
ing on the 11th day of April preceding, made his will, which 
has been proved, and contains among others, the following 
clause : 

" Item.-I give to my nephew I ra  Lyon,and my two nieces, 
Kate and Loretta Lyon, children of my brother, William hl. 
Lyon, 200 acres of land bounded as follows: Beginning on 
the top of the hill north of the Hester Branch, in the Fish 
Dam road, thence with said road to Allen'sline, thence down 
a drain to the Ledge of Rock Creek, and by a chopped line 
to Duncan's corner, thence with my line to the road, thence 
with the road to the Ledge of Rock Creek, thence up the 
road to some point so as for a line running about south 
through my land to take i n  my dwelling, to the line of the 
land that I bought of Jones, thence with the Jones line 
about west to the beginning, making 200 acres, to them 
and their heirs." 

The present action, commenced on the 27th day of August, 
1885, is to recover possession from the defendant of a parcel 
of land, triangular in form, and bounded by lines which con- 
nect the points or corners designated by the letters 2, M and 
X on the accompanying plat, used on the trial, which the 
plaintiff alleges is devised to him in the clause quoted. The 
answer denies the plaintiff's title, as thus derived, and the 
parties, waiving a jury, agreed to submit the issues of fact, 
as well as of law, to the Judge, to be by him tried and deter- 
mined. 

The testator, it was admitted, owned four tracts repre- 
sented on the plat, and known as the Hester tract, the Jones 
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tract, the Booth tract, and the Home tract, whereon he had 
his residence. Of these, the deed of conveyance of that first 
mentioned, calls for 5'73 acres, while in  fact i t  contains 616 
acres; the deed for the Home tract, calling for 216 acres, 
containing 176 acres only, and that the Jones tract consists 
of 50, and the Booth tract of 106 acres. 

I t  was conceded that the boundary lines of the devised 
land, beginning at  A, and running around on the north to 
Z, are correctly located, and that this is the terminal point 
mentioned in  the call, " thence with the road to the Ledge 
of Rock Creek," being the intersection of the road with the 
creek. 

The parties contend-the plaintiff, that the line must thence 
be projected to the corner of the Jones tract, and thence to 
M and I ,  following two of its boundaries ; the defendant, 
that the next line must be projected to the corner at  M, and 
then proceed with his boundary to I .  If the latter be the 
true running, the defendant will not be a trespasser, while if 
the former be adopted, he will he. 

The  argument for the plaintiff is, that the line he claims 
runs nearly a south course, and would enlarge his area to 
181 acres, approximating the number mentioned in the will, 
while the line thence to M, could diverge much more to the 
west, and reduce his tract to 161 acres. 

The argument for the defendant is, that the testator was 
misled as to the size of the Home tract by the false recital 
in his deed, which overestimates its area by 40 acres, and 
that assuming the testator to have been laboring under the 
impression that the recital of quantity in  the deed was true, 
the direct line from Z to M, would give the devisees land 
approximating the number of acres mentioned. Moreover, 
that  would more conform to the call, "thence with the Jones 
line, about west to the begjnning," while the other, running 
after reaching the Jones land, would pass along its boun- 
dary, first in a north-westerly, ancl then a south-westerly 
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direction, a still greater departure from the descript'ion in 
the will. 

It u-ill be noticed, that while assented to as an ascertained 
corner in the boundary, and so recognized in  laying off the 
tract to the devisees after the testator's death, from which to 
proceed to the Jones land, the preceding call in the will is 
entirely ignored. 

The line, pursuing the course of the road until it meets 
the Ledge of Rock Creek, does not stop there, but continues 
on " up the road to some point, so as for a line running almost 
south through my land to take in my dwelling, to the line 
of the land I bought of Jones," &c. How far up the road, 
and at  what point to deflect to go to the Jones land, the testa- 
tor does not state, except that it must not go so far as to 
interfere with the dwelling which is to be upon the devised 
part, and we must resort to other means of ascertainment. 
I n  the absence of directions and to give effect to  the descrip- 
tive terms employed, the proper way is to proceed to the 
point in  the road nearest to the Jones land, and then by the 
most direct and shortest route to it. Campbell v. Branch, 4 
Jones, 313. By following the road after it crosses the creek, 
the described boundary is pursued, and the indefinite dis- 
tance is fixed, by the rule which requires the line to deflect 
a t  such place on the road, when this and the next call will 
give a route to the Jones land, and at  the nearest point on 
it, shorter than by any other running. This location also 
takes in the dwelling as is required. The course of the last 
line is " about south " and does not depart from the general 
words of the devise, and is more generally south than from 
the intersection a t  the creek. Spruill v. Dnvenporf, 1 Jones, 
203. 

The misconception of the testator as to the quantity of 
the Home tract, induced perhaps by the false recital in the 
deed, may account for his overestimate of the area of that 
devised, but it cannot control the boundaries which define 
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it. The excess or the deficiency in the number of acres sup- 
posed to be in the tract, may, in doubtful cases, aid in de- 
termining the boundaries, but when at variance with them, 
must be disregarded as a mistake of the party. 

I t  is unnecessary to pass upon the exceptions to the evi- 
dence, since they do not enter into the decision of the case, 
and are not material. But we do not mean to intimate that 
there was any error in receiving it, had it been otherwise. 

The manner of running the boundaries when the devised 
land was separated to the devisees, and which are conceded 
in the present trial to be correct and are not controverted 
by the defendant, is quite as favorable as they can ask. 

There is no error, and the judgment must be affirmed. 
No error. Affirmed. 

JOS. W. HOBSON et al. v. T. C. BUCHANAN. 

Spec.$c Pe9:formance- Vendor and Purchaser-Costs-Appeal. 

1. In an action to compel the vendee to a performance of the contract, 
it is sufficient if the vendor can show a good title a t  any time before 
a final decree, although he did not have the title when the action 
was brought. 

2.  A vendee is not entitled to recover costs in an action to force him to 
perform his contract and pay for the land, if he contest the case and 
does not make a deposit of the amount due, although the plaintiff 
cannot make a good title a t  the time when the action is commenced. 

3. It i s  intimated, that the vendee could recover his costs in such case, 
if he made deposit of the balance due, and accepted the title as soon 
as the vendor had perfected it. 

4. Although an appeal will not lie when the costs only are involved, yet 
when it calls in question the entire judgment and the costs only as 
incidental, it will be entertained. 

(Hughes v. McNider, 90 N. C., 248; Fortune p. Watk ins ,  94 N. C.,  304; 
May v. Darden, 83 N. C., 237; State  v. Byrd ,  9'5 N .  C., 624; Morris 
v. iMorris, 94 N. C.,  613; cited and approved). 
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CIVIL ACTION, heard before Avery, Judge, upon exceptions 
to the report of a referee, at  Fall Term, 1885, of MITCHELL 
Superior Court. 

On the 28th day of November, 1583, the parties to the 
suit entered into a contract for the sale by the plaintiffs, and 
the purchase by the defendant, of a tract of land supposed to 
contain fifty acres, whereon was a grist mill and saw mill, 
for the sum of $1,450, whereof $700 was paid at the time, 
and a note payable on March first, thereafter, given for the 
residue. The title was, under said agreement, to be retained 
as a security for the unpaid amount, and when paid, to be  
conveyed to the vendee. 

The note not being met at maturity, the present action 
was instituted on the 7th day of April, the month following, 
to recover the money due thereon, and an order for the sale 
of the land, if necessary therefor. 

The plaintiffs allege their ability and readiness to convey 
the land, and file with their complaint a deed, properly exe- 
cuted in form, to be delivered on payment of the note. 

The answer, among other things offered in defence, avers 
that the plaintiffs have not title, and their deed being inop- 
erative to pass it in fee, is not a compliance with their own 
stipulations in this behalf. 

To inquire into and report upon the plaintiffs' title, at Fall 
Term, 1884, reference was made to J. S. McElroy, commis- 
sioner, who reported, with the testimony and exhibits, the 
result of his inquiry to be, that while by reason of a tenancy 
in  common with one Nathan Beechfield, held in a larger 
tract conveyed to them by J. W. Bowman and wife, of which 
this in dispute forms part, the deed filed could only pass a 
moiety of the estate, the tenant in common had since con- 
veyed his share to the plaintiffs, and being then seized of 
the whole estate, they had, by deed made on April 13th, 1885, 
removed the impediment, and it was suf-ficient and does pass 
the title to all the land contained in the contract. 
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Exceptions were taken by defendant, which by consent 
were sustained, except the third and fourth, and subject 
thereto, the report was confirmed, with a judgment for the 
debt, and the sale of the premises to satisfy it, unless paid by 
defendant within ninety days thereafter, and for costs. 

The'case prepared on the appeal states, that the first two 
exceptions were abandoned, and the last two only relied on. 
Of these, the one is to the referee's conclusion of law, that 
the deed of April 13th, 1885, fully satisfies the obligation of 
the bond ; the other is, that this deed is not in the form of 
that  tendered at  the filing of the complaint, and does not 
convey the same number of acres. 

The defendant appealed. 

Mr. W. H. Mulone, for the p!aintiffs. 
No counsel for the defendant. 

SMITH, C. J., (after stating the facts). The material find- 
ing, that the last deed is sufficient to convey, and does con- 
vey the estate in fee in the land, and embraces all the terri- 
tory described in the bond, the conditions essential to a 
recovery of the debt and the maintenance of the action to 
enforce payment by a sale of the premises, is left undisturb- 
ed by the exce$ions, and forms no barrier to the relief sought. 

I t  is sufficient that the vendor is able to make title before 
final judgment, although not when his suit was begun. I t  
is so held in Hughes v. MclVicler, 90 N. C., 248 ; and Fortune 
v. JVutkins, 94 N. C., 304; and other cases. 

The matter involved in the exceptions, as ruled by the 
Court belo~v, only enters into an inquiry as to the costs. The 
argument derived from the fact that the plaintiff could not 
make title when he began his action, would have more force 
if the defendant had been ready to make payment on con- 
dition of getting the estate bargained for ; nor does he make 
deposit, as does the plaintiff of a sufficient deed, to avoid 
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any further proceeding in the cause. He o1)ens a warm con- 
test, and persists in it up to the last moment, and fails. \TT1ly 
then should he not be taxed with costs so incurred, aq well 
as those incurred upon the appeal? 

I t  is suggested that an appeal involving costs merely, vill  
not be entertained, but the appeal calls in question the entire 
judgment, and the costs only as incidental thereto May v 
Dnrdm, 83 h'. C., 237 , State T Byid, 93 N C., 624 : ,Wowis v. 
illorris, 94 P;. C., 613. 

There is no error, and the judgment must he affirmed. 
No error. Affirmed. 

L. D. GULLTT a. WILLIS COLE. 

1. Where the homestead has once been regularly allotted and set apart, 
it cannot he re-allotted a t  the instance of a judgment creditor whose 
debt mas in existence when the allotment was made, except for 
fraud or other irregularity. 

2. Qucere, as to the equitable remedy which creditors might hare. if the 
homestead had increased in value since its allotment. 

APPEAL from the allotment of a homestead, heard before 
C l n ~ k ,  Judge, at October Term, 1883, of WAYSF, Superior 
Court. 

The material facts are, that in 1879, J. M. Powell, having 
obtained a judgment for money in the Superior Court of the 
county of Wayne, against the defendant, an execution there- 
upon duly issued to the sheriff of that county, and the de- 
fendant therein-the present defendant-owning a tract of 
land and having a homestead thereon, the same was duly 
valued and laid off to him, and it embraced one hundred 
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and ninety-five acres. I t  is not alleged, nor was there 
evidence to prove, that the homestead has increased i n  value 
since it was laid off, nor is there any suggestion of fraud or 
irregularity in any respect in laying i t  off. Subsequently, 
the present plaintiff, having obtained judgment in the same 
Court against the defendant, founded on a debt existing a t  
the time the homestead above mentioned was laid off, a11 
execution issued thereupon to the sheriff of the same county, 
and he proceeded under the last named execution to sum- 
mon appraisers arid lay off the defendant's homestead a 
second time in  the same land, as if no homestead had ever 
theretofore been laid off therein to the defendant. The de- 
fendant objected to the second proceeding, contending that 
the same was wholly unwarranted by law, and that- his 
homestead laid off to him as first ahove mentioned, was 
wholly exempt from sale under the plaintiff's execution, or 
other like executions, and could not be lawfully disturbed 
by an  execution creditor. 

Upon such objection, and exceptions to the report of the 
appraisers, the Court decided, that  i t  was competent thus to 
lay off the homestead of the defendant a second time in  the 
same land at  first designated as and for his homestead, and 
the report of the appraisers being insufficient, i t  made a n  
order directing them to re-assemble and lay it off according 
to law. The defendant excepted and appealed to this Court. 

No counsel for the plaint,iff. 
Messrs. C B. Aycock and E. R. Stamps, for the defendant. 

MEKRIMON, J., (after stating the facts). The Con~t~itution, 
(Art. IV.), secures a homestead, not exceeding in value one 
thousand dollars to the owner thereof, to be exempt from 
sale under execution or other final process obtained on any 
debt, subject to certain exceptions not necessary to be 
ment.ioned here. I n  aid of this constitutional provision, the 
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statute (The Code, $5501-524), prescribes with much particu- 
larity and detail how the homestead thus allotted shall be 
ascertained and laid off to the owner thereof, and 9523, hav- 
ing reference to such ascertainn~ent, provides, that "any 
appraisal, or allotment by appraisers or assessors, herein 
before provided, may be set aside for fraud, complicity or 
other irregularity ; but whenever any allotment or assess- 
ment shall be made or confirmed by the Superior Court a t  
Term time,as herein before provided, thesaid homestead shall 
not thereafter be set aside or again laid off by any creditor." 

I I t  is further provided by $524, that "when the homestead 
and personal property exemption shall be decided by the 
Court at Term time, the clerk of the Superior Court shall 
immediately file with the register of deeds of the county, a 
copy of the same, which copy shall be registered as deeds 
are now registered by law; and in all judicial proceedings, 
the original, or a certified copy of said returns, may be intro- 
duced in evidence " 

The purpose to give the appraisal and allotment of the 
homestead, fixedness and permanency-to designate where 
the homestead is-to settle its value and what it embraces- 
plainly appears from the statutory provisions cited. Reason- 
able opportunity is afforded to all creditors existing at the 
time of the appraisal and allotment thereof, to appear, con- 
test, and scrutinize the right of the person claiming it. If 
they appear and contest unsuccessfully, or if they decline to 
interpose objections within the time, and in the way pre- 
scribed, they must be concluded, except that they, or any 
one or more of them, may afterwards question the appraisal, 
or the allotment and have the same "set aside for fraud, 
complicity, or other irregularity " made to appear in a proper 
way. 

The report of the appraisal or allotment, whether made 
by the sheriff and the appraisers simply, (The Code, 6504), 
or by confirnlation of the Superior Court in Term time, is 

29 
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required to be registered, the object being to give notice to 
all persons dealing with the owner of the homestead, that it 
is his homestead, not subject to be sold " under execution" or 
other final process, obtained on any debt against him. 

Moreover, such provision is reasonable and just. The law 
intends that the persons to be benefited by the homestead, 
shall have the full measure of benefit that may justly arise 
from it. This end would be poorly secured, if every creditor 
could have a re-appraisal and allotment at his will and pleas- 
ure. If this were allowed, there would be no stability to the 
right intended to be established. One set of appraisers would 
make one appraisal and allotment to-day-a different set 
might make different ones next week, and a third set differ- 
ent ones next month. Such a practice would impair the 
right, and rob the beneficiaries of the benefit and satisfaction 
of having a home secure. 

I n  this case, it is not alleged that the appraisal or allot- 
ment of the homestead is affected with fraud, or in any way 
with irregularity. Nothing to the contrary appearing, it 
must be taken that these things were done fairly and in the 
regular way prescribed by the statute, and the report thereof 
duly registered; and being so, the appellee has no right to 
have appraisal and allotment of the homestead of the appel- 
lant set aside, or the same done a second time. The statute 
makes no provision in such case for laying off the horne- 
stead a second time. 

What equitable remedy, if any, the creditors might have, 
if the homestead property had greatly increased in  value 
since the appraisal thereof, we are not now called upon to 
decide. 

There is, therefore, error. 
Let this opinion be certified to the Superior Court accord- 

ing to law. It is so ordered. 
Error. Reversed. 
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Cont~oz.emy without Actiow-Conditio7~al Limitations. 

1. In  the submission of a controversy without action, the statenlent of 
facts upon which the judgment of the Court is asked, should not be 
a mere narration of the facts out of which the controrersy arises, 
but should contain a statement of the subject matter and nature of 
the controrersg and of the conflicting claims of the litigants. 

2. Where no members of a class to whom a conditional limitation is 
limited are i n  esse, a proceeding for partition to which all of the par- 
ties in interest who are in esse are parties. will not give them a fee 
simple. 

3. Land was conveyed to T T and his heirs, to hold for the use of &I T 
for her life, and a t  her death to such child or children, and the rep- 
resentatives of such, as she shall have by T T living a t  her death, and 
their heirs forever. Rf T had two children by T T living, but such 
children had no issue; Held, that RI  T and her children by T T could 
not convey a fee simple in the land, and the fact that the land had 
been divided by a proceeding for partition did not cure the defect. 

(McKeithan v. Ray. 71 K. C., 165: Xoore v. Hinnant, 87 N. C., 505; 
Hager v. ~Tixon, 69 N. C., 108; Lewis v. The Commissioners, 74 N. 
C., 194; E x p a r t e  Dodd, Phil. Eq., 97; Watson v. Watson, 3 Jones 
Ey., 400; Williu~ns v. Hassell, 74 N. C., 484; E x p a r t e  Miller, 90 N. 
C., 6%; Iiotmg V. Young, a t  this Term; cited and approved). 

COSTR~VEKSY submitted without action, heard by Mont- 
gomery, Judge, a t  Chambers, in Charlotte, on April 22d, 1887. 

The following agreed statement of facts is submitted to 
the Court, as a controversy without action, under $667 of 
The Code: 

I11 the year 1879, Thomas R. Tate purchased at  a sale 
under execution, three fifths of the real estate known as the 
Overman home place, in the city of Charlotte. The sheriff 
of Mecklenburg county conveyed the same by deed to Thos. 
R. Tate and his heirs, to hold for the sole and separate use 
of Mary C. Tate, for her life, and at her death to such child 
or children, and the representatives of such, as she shall 
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have living by Thomas R. Tate, and their heirs forever; 
but should the said Mary C. Tate die without a child, or 
representatives of such, living at her death, then to the said 
Thomas R. Tate, and his heirs forever. In 1374, Thomas R. 
Tate died, leaving surviving him his widow Mary C. Tate, a 
number of children by a former marriage, and Caswell Tate 
and Annie Tate, children of Mary C. Tate. 

I n  1886, the plaintiff mas the owner in fee simple of four 
fifths of the remaining two fifths of the said real estate, and 
was also owner of one fifth of said two fifths during the life 
of Charles Overman. C. H.  Overman was the owner of the 
remainder in the said one fifth of two fifths after the death 
of Charles Overman. 

In  November, 1886, the plaintiff brought his action for 
partition of the premises before the clerk of the Superior 
Court of AJecklenburg county; making parties defendant the 
heirs at law of Thomas R. Tate, among the number Caswell 
Tate and Annie Tate, minor children of Thomas R. Tate 
and Mary C. Tate, C. H. Overman and Mary C. Tate. Such 
proceedings were had, that there was a judgment for a par- 
tition of said premises, and commissioners were appointed 
to make said partition among the parties according to their 
respective interests. The commissioners filed their report 
on the first day of January, 1887, and after due notice to all 
of the parties to said action, the report was confirmed with- 
out objection, by a judgment of the Court dated April lst, 
1887. 

On the 7th day of April, 1887, the plaintiff and the de- 
fendant Sims, entered into a contract in writing, properly 
executed, by which the plaintiff obligated himself to convey 
to the defendant by deed with full covenants of seizin and 
warranty, a part of the land allotted to the plaintiff in the 
action for partition, and fully described in said contract; 
and the defendant agreed to pay to plaintiff upon the receipt 
of such deed, the sum of eighteen hundred and fifty-six dol- 
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lars and twenty-five cents. On the 18th day of April, 1887, 
the plaintiff offered to deliver to the defendant a good and 
perfect deed with full covenants of seizin and warranty, as 
he had contracted to do. The defendant refused to accept 
such deed, upon the ground that the plaintiff's title was de- 
fective, for the reason that the plaintiff had no right to have 
partition of the premises. 

Upon this submission, the Court at Chambers declared 
the title of the plaintiff to be defective, and adjudged that 
the defendant go without day and recover his costs. 

From this judgment the plaintiff appeals. 

Messrs. Osborne and Maxwell filed a brief for the plaintiff. 
MY. Platt D. Walker, for the defendant. 

SMITH, C. J., (after stating the facts). We do not approve 
of this method of presenting a mere narrative of the facts, 
out of which the controversy springs, without any statement 
of the subject-matter of contention, and the conflicting 
claims of the litigants to be passed on and decided. While 
formal pleadings are not required, nor any preliminary pro- 
cess, to secure jurisdiction, the statute manifestly contem- 
plates the existence of a coutroversy, and the case agreed 
should set out its nature, so that the Court may understand 
what is intended to be submitted, and render an intelligent 
decision. An analogy in the practice is found in suits in 
equity, when a bill of interpleader is filed to bring contest- 
ing claimants to the thing in the hands of the complainant, 
before the Court, for a binding and definite determination of 
the right, in which the contentions of the adversary parties 
are set out; and similar in this feature is the bill filed by a 
trustee to obtain the advice of the Court as to the disposition 
of a trust fund among rival claimants. Story Eq. Pl., 4292. 

The form prescribed by the author of Abbott's Forms, vol. 
2, page 710, under the same clause, specifically describes the 
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controversy arising upon the facts, and the rulings to be 
made according to the opinion of the Court of their legal 
operation; and such is the form of presenting the matter in  
many of the adjudications of this Court. 17Ic~eithnn v. Ray, 
il h'. C., 165; Moo~e v. Hinnant,  87 S. C., 505. 

But there are precedents where jurisdiction has been as- 
sumed and exercised, and the nature of the controversy 
inferred from the mere statement of the facts. Huger v. 
hTizon, 69 N. C., 108; Lewis v. Cornmissioners 74 N. C., 104; 
in  neither of which were the rulings to be made pointed 
out, and in  the former the agreement was, that the Judge 
"hear and determine the case, and render judgment therein, 
as if a n  action presenting this point were depending before 
him." 

But most obviously as the Court cannot go outside of the 
case, for it constitutes the entire record, there should be in  it 
some substitute for the pleadings in  a n  ordinary action, in 
a brief explanation of the subject-matter of the contesting 
claims, and enable the Court to "hear and determine the 
case," thus presented. 

Upon the merits of the case, we concur in the opinion of 
the Judge, that a full and absolue title, free from contingent 
limitations, and such as the contract specifies, cannot be 
made to the premises. The deed of the sheriff is not in  the 
transcript, but according to its provisions, as set out i n  the 
case, it makes a limitation, to take effect at  the death of the 
life-tenant, Mary C., to such of the children and the repre- 
sentatives of such as meanwhile may die, of herself and hus- 
band Thoinas R., who may then be living, and as i t  is uncer- 
tain who may fulfill these conditions, the estate is contingent, 
and none of that class are known to represent the others and 
to bind them in  the partition proceeding. 

I t  is true, as argued in the brief of plaintiff's counsel, the 
title of the vendor would be good. if the two living children, 
Caswell and Annie, should both die before their mother with- 
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out issue, for in such event, the limitation over would be to 
Thomas K., their father in fee, and both he and they are 
parties to the suit for partition. But the contingency vould 
remain, that the issue of Caswell and Annie would become 
entitled, if such there were, upon the death of the life-ten- 
ant, if Caswell and Annie were not then living to take. 
Dodd ez pnrte, Phil., Eq., 97 ; Wntsora v. IVnts~r~, 3 Jones Eq., 
400 ; TVilliams v. Hassell, 74 N .  C., 484 ; X i l l e r  en: pnrte, 90 N. 
C., 625 ; Young v. You,lg, at this Term. 

There is no error. 
No error. Affirmed. 

J, A. PATTON v. THE WESTERN NORTH CAROLINA RAILROAD 
COMPANY. 

Fellow-Servants-Burden of Proof-lssues-Contributory 
figligence. 

1. The burden of proof is on the plaintiff to show that a co-employ6 of 
a common master is a superior and not a fellow-servant, unless the 
nature of the employment shows the extent of the co- employe"^ 
powers. 

2. Where the common master invests one of his employe's with the power 
to hire, discharge, command and direct the other emplo~e's, the 
master is liable for his acts, and he is not a fellow-serrant, although 
he works as any other servant, and there is nothing in the nature of 
the employment to show an authority to charge the common master. 

3. So, while there may be nothing in the nature of the employment of a 
section master on a railroad to charge the master with responsibility 
for his acts towards his co-laborers, yet if the master gives him 
authority to command, discharge and employ the laborers, the com- 
mon master is liable for his misfeasance towards his fellow-laborers 
in the exercise of the authority so conferred. 
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4. The only issues proper to be submitted to the jury are those raised by 
the constitutive facts alleged on the one side and denied on the 
other; and those issues which are merely evidential, and when found 
by the jury, only furnish facts which would be evidence to prove 
the main issue, should never be submitted. 

5.  One who is injured by jumping from a moving train is generally 
barred of a recovery by reason of his contributory negligence, but 
where a servant was ordered by his superior to do so in order to per- 
form a dnty for the company, it not appearing to the servant a t  the 
time that obedience would certainly cause injury: I t  was held, that 
there was no such contributory negligence as would prevent a re- 
covery. 

(Dobbin v. The Railroad, 81 N. C., 446: Cowles v. The Railroud, 84 N. 
C., 309; McElwee v. Blackwell, 82 N. C., 345; Miller v. Miller: 89 N. 
C., 209; Overcash v. Kitchie, 89 N. C., 384; Swann v. Waddell, 91 
N. C., 108; cited and approved), 

CIVIL ACTION, tried before Graves, Jzdge, at Spring Term, 
1886, of MCDOWELL Superior Court. 

The plaintiff brought this action to recover damages for 
injuries sustained by him, as alleged in the material parts of 
his complaint, whereof the following is a copy: 

"11. And the plaintiff, at and before the iajuries and 
wrongs herein after mentioned, was employed by the defend- 
ant as a section hand on the section from ....... . to Old Fort, 

*on the line of the railway, at and for a certain hire and 
reward agreed upon by the parties in that behalf; that the 
plaintiff was hired and employed by one Grant, who was the 
agent and servant of the defendant in that behalf, the said 
Grant being the section boss or foreman for said section, with 
full power and authority of the defendant to hire and dis- 
charge hands and servants in that behalf on said section, 
and who was the superior of the plaintiff in that behalf, 
whose orders and coinmands, in the line of said service, as 
the agent, foreman and boss of the said defendant, the said 
plaintiff was lawfully bound to obey. 

111. That on or about the .. . . .. day of March or February, 
A. D. 1883, the said Grant, as such section boss, foreman 
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and agent of the defendant, and superior of the plaintiff, 
ordered and commanded tlie plaintiff to go on board a train, 
at  the village of Old Fort, on the line of said defendant's 
railway; the train of the defendant being managed, con- 
trolled, run and conducted by the agents and s e r ~ a n t s  of 
the defendant, and the plaintiff obeying the orcler and coin- 
mand of the said Grant, in the line of his duty under his 

1 contract of service, did get on said train with the said Grant, 
and became a passenger thereon in  his line of duty, for the 
purpose of assisting in removing a meek  of a freight train 
on said railroad. 

ITT. That  the train was in motion; and that as said train 
neared and approached the wreck, Grant, as the servant, 
agent and section boss of tlie defendant, being the superior 
of the plaintiff, with full power and authority of the de- 
fendant in  that behalf, and the plaintiff being lawfully 
bound to obey the orders of the said Grant, agent and ser- 
vant of the said defendant, and the said train being in mo- 
tion and running at  a swift rate of speed, the defendant, by 
its agent, servant and section boss, the said Grant, not re- 
garding its duty in  that behalf, and not exercising due care, 
carelessly, negligently and unskilfully ordered and com- 
manded the plaintiff to jump from the train, being i~ mo- 
tion as aforesaid, for the purpose of assisting other servants 
and section hands of the defendant in the line of their duty 
i n  that regard; the act of jumping from the train being 
extra-hazardous and dangerous, and the defendant, by its 
agents and servants, and by its agent and servant, the said 
Grant, well knowing the same, and the plaintiff being un- 
acquainted with railway service i n  general, and a novice in  
railroad work, and being ignorant of the danger and hazard 
to which he was exposed by said command and orders of 
the said defendant, and without any fault or negligence on 
his part  whatsoever, did, obeying said commands and orders 
of the defendant, jump from said train, being in motion. 
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V. I n  so jumping from the train, the plaintiff, by careless- 
ness, negligence and default of the agents and servants of 
the defendant, and for want of due care and attention by 
the said Grant, agent and servant as aforesaid, and the said 
defendant, the plaintiff was violently thrown down on the 
embankment of the railway of the defendant, whereby the 
plaintiff was greatly cut, bruised and wounded, and had his 
leg and ankle badly fractured and dislocated, so that he be- 
came and was sick, lame, and unable to wdk." 

The defendant denies the material allegations of the com- 
plaint, a i d  avers as matter of defence: 

11. That if plaintiff was injured, it was through the neg- 
ligent act of a fellow-servant in the employ of defendant's 
company, for which defendant is not responsible. 

111. That the plaintiff contributed by his own negligence 
to his injury by jumping off a train while in swift motion, 
and by obeying commands which were manifestly danger- 
ous, according to his own allegation, and by other negligent 
and careless acts. 

IV. That the complaint does not state facts sufficient to 
constitute a cause of action. 

At the trial, the Court submitted to the jury the following 
issses, to which they responded as indicated at end of each: 

I. Was Grant the superior of the plaintiff as stated in the 
complaint, whose commands the plaintiff was bound to obey, 
as alleged in the complaint ? 

Yes. 
I1 Did the said Grant command or order the plaintiff to 

jump from the car of the defendant while it was running at 
a swift rate of speed? 

Yes. 
111. \Vas the plaintiff injured thereby? 
Yes. 
IV. Did the plaintiff know that it was dangerous to jump 

from the car while it was running at a swift rate of speed ? 
Yes. 
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V. Could the plaintiff, by exercising the care of a man of 
ordinary prudence, have known it  was dangerous to jump 
from the car while it was running at such a rate of speed ? 

Yes. 
What damages has the plaintiff sustained, if any? 
Damages, seven hundred and fifty dollars. 
Upon the findings, the plaintiff moved for judgment, but 

the Court gave judgment for the defendant. 

I I t  appears from the case stated on appeal, that there was 
evidence that the plaintiff was employed as a section hand 

, by Grant, who was master of a section on the railroad of the 
defendant, between Marion and Old Fort. That he, Grant, 
had control of the section hands, and discharged hands, and 
had a right to require obedience to his orders. 

The proof showed that the plaintiff was not acquainted 
with railroad work or trains ; had been in the employ of the 
company only three weeks prior to the wrongcomplained of. 
That the duty of the plaintiff as a section hand, was to work 
repairing the road, and to man the dump-car used by the sec- 
tion hands ; that Grant had four hands on his section, and 
that it required four hands to handle the dump-car used by 
the section hands. Plaintiff testified that he was a novice at 
the business; did not know the danger involved in jumping 
from the car while moving, the day he was ordered by Grant 
to jump. That Grant told Godfrey, another section hand, to 
jump first, but Godfrey did not jump. The plaintiff's ankle 
was disloca,ted. The physician testified that the injury was 
permanent. 

The plaintiff stated that when witness was fixing to jump 
off, Grant told him to be careful, there was danger of getting 
hurt, but witness did not know it  until he jumped off. The 
train was running fast. (Counsel suggested " very fast ?") 
Witness said : Pretty fast. Witness heard Grant tell God- 
frey to jump off, and he did not do it ; after witness was hurt, 
he supposed it was because Godfrey thought there was dan- 
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ger in  i t ;  did not ask Godfrey why he did not jump ; that 
when plaintiff was fixing to jump, Grant told him to be 
careful ; that he, plaintiff, was careful as he could be ; he 
said Terrell, the engineer, was the first to come to him after 
he was hu r t ;  that Terrell then said : (( Don't know what 
Grant m s  thinking about, to tell him to get off while the 
train was in  inotion"; Terrell said that Grant said he would 
tell one of the hands to get off and help fix the dump-car ; 
witness knew the car was going to stop on the top of the 
grade. 

I t  was in evidence that Terrell, the engineer, was that day 
running an  extra freight ; that Grant had received orders to 
take his men and help put on some old trucks; that Grant 
took two of his section hands and put them on the train at  
Old Fort, to be carried to the dump or section car ;  that the 
dump-car was on the side of the railroad track, about half 
way up  the grade east of the Catawba river bridge; that 
before learing Old Fort. Grant asked the engineer of the 
freight train to stop at the dump at  Hemphill's crossing, that 
the section hand might get off and put the dump-car on the 
track, so as to accompany the freight train ; that the engi- 
neer refused, alleging that he was too heavily loaded to stop 
on that grade, as he could not start again, and was obliged 
to keep on up the mountain. There was evidence on the 
part of the defentlant, by Grant, that was contradictory of 
the plaintiff's testimony ; that Grant told the plaintiff and 
Godfrey, at  Old Fort, that when the freight cars stopped at  
the top of the grade, they would jurnp off and go back to 
the dump-car, and help put it on, and bring it to the freight 
train ; there was evidence tending to show that theup-grade 
was about half a mile long, and that the dnlnp-car was 
about a quarter of a mile from the top of the grade; there 
was evidence tending to shorn, when opposite the duinp-car, 
Grant left the engine, where he had been riding from Old 
Fort, and came down on the coal flats, where the plaintiff 



and Godfrey were sitting ; that Grant cornmantled Godfrey 
to jump off and help put the dump on the track ; that  God- 
frey did not jump. Godfrey testified that Grant then turned 
to plaintiff and told hiin to jump when he saw the train 
moving as s 1 0 ~  as it would move before it got to the top of 
the grade; that he noticed no slacking up of the train or 
slon-er rate of speed than it mas then running at, till i t  reached 
the top of the grade,  that plaintiff started to juiup off, and 
Grant went f'orward to the engine; that plaintiff got down 
on his hands and knees as near the ground as he could and 
jumped and mas iiljurcti. 

Grant was introduced for the defendant, and denied tllat 
he had given the order as testified to by plaintiff'; admitted 
that he had told plaintiff to be careful, but said it had refer- 
ence to getting off the train when i t  stopped at  the top of the 
hill. Ti7itness Grant had been many years in the employ of 
the railroad company; vas  a d ~ a n c e d  frorn common section 
hand to master of construction train. The defendant intro- 
duced the engineer, who testified that he Tyas running as fast 
as he could up-grade, was heavily loaded and could not stop 
until a t  the top of the grade. Said it required skill to jump 
off a train in motion. That he had dressed plaintiff's leg 
immediately after the accident, and then conversed with 
him. Could not remember the words of plaintiff, but did 
remember the substance of what plaintiff said. The sub- 
stance of conversation was that plaintiff blamed himself for 
jumping off the car. 

The Court gave judgment for the defendant on the verdict, 
and the plaintiff appealed. 

111~. Jos. B. Batchelor, (Mr. P. J Sinclair also filed a brief,) 
for the plaintiff. 

Mr. Chas. M. Busbee, (Messm. D. Schenck and Chns. P~ice  
also filed a brief,) for the defendant. 
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MERRIMON, J., (after stating the facts). There seems to be 
no well settled rule that classifies the agents and servants of 
a common employer, whether natural or artificial, first, into 
such as have authority to represent, act for and in the place 
of the employer in respect to the persons, business, matters I 
and things wherewith they are charged; and secondly, such 
as have no. such authority, hut are merely fellow-servants. 
But without regard to such rule, there is no reason why such 
authority may not be specially conferred upon any such 
agent or servant. . I n  this case, the burden of proving the 
authority-its extent and compass-by competent evidence, 
would rest upon the party alleging it, unless the nature of 
the agency or employment implied its existence and extent. 
Thus, an employer might confer upon a particular laborer, 
charged to do a particular sort of service, but who simply 
by the nature of his employment would have no authority to 
represent or bind his principal in any respect, power to em- 
ploy other like laborers with himself to do the service to be 
done, to direct and command them when, where, and how 
to work, to control and superintend them, and to discharge 
them from employment in his discretion, although he should 
labor with and as one of them And there can be no ques- 
tion, that the employer would be answerable for the mis- 
feasance or non-feasance of such agent i11 the course of his 
employment, and in the exercise of the power thus conferred 
upon him. This is so, because the agent in such case, would 
be expressly authorized to represent, act for and in the place 
of his employer in the business designated and within the 
compass of the power conferred. 

And so in the case before us, although the section master 
or foreman might not have authority arising from the nature 
of his employment, to bind the defendant for his acts towards 
and his commands to his fellow-servants, yet, if the defen- 
dant conferred upon him power and authority to employ 
laborers-fellow-laborers with himself-to work on the sec- 
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tion of the road wherewith he was charged, and authority 
to superintend them, to give them orders and ( ommands in 
the line of work to be done, which they were bound to obey, 
and to discharge them from such employment, in his discre- 
tion, as alleged in the complaint and as the evidence intro- 
duced on the trial tended to prove, the defendant would be 
liable for his misfeasance and non-feasance in the course of 
the exercise of his authority thus conferred by it. This is 
so upon the plainest principles of law applicable to and gov- 
erning the relations of principal and agent towards each 
other and third persons. 

This case is not like the ordinary one of injury done by 
one fellow-servant acting as foreman or leader of' several or 
many laborers, to one of his fellow-servants. The complaint 
expressly alleges that the section master named, was agent 
and servant, and had " full power and authority of the said 
defendant to hire and discharge hands and servants in that 
behalf on said section, and who was the superior of the said 
plaintiff in that behalf, whose orders and commands in the 
line of said service as the agent, foreman and boss of the 
said defendant, the said plaintiff was lawfully bound to 
obey," and there are other similar allegations to the same 
effect. Evidence was introduced on,the trial to prove this 
~naterial allegation, and the jury found by their verdict that 
i t  was true. So it appears that the section master in this 
case was not simply a fellow-servant of the plaintifl, but as 
well the agent of the defendant, charged with authority to 
employ, control and command the plaintiff, as to the labor 
he should do on the railroad of the defendant while he was 
so in its service, and to discharge him from such service, 
just as its President or other leading executive officers might 
have done; and the defendant must therefore be held liable 
for his misfeasance in the course of his agency, just as if the 
same had been done by its chief executive officer. Dobbin 
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v. U t e  Railroad Comnpnny, 51 K. C., 446; Cowles v. The Rail- 
road Company, 53 =\$. C., 309. 

We think that the principal and real issues raised by the 
pleadings were not submitted to the jury. Except that as to 
damages, those submitted involved the ascertainnient of 
evidential facts bearing upoil the issues raised. The ques- 
tioms of fact as to the agency of the section master-the com- 
niands he gave the appellant-the injury sustained by the 
latter-the knowledge of the nplpellant that it was danger- 
ous to jump from the car ~ ~ h i l e  it was swiftly nioving, and 
that he n~ igh t  by ordinary care hare known this fact, were 
questions arising in and embraced Ly the issues proper, aiid 
the jury n~ight-ought-ordiiiarily to have determined them 
under proper instructions froin the Court, in passing upon 
the principal issues raised by the pleadings. The statute 
(The Code, 90391-398,) does not contemplate or require, that 
an issue shall be submitted to the jury as to every important 
material fact controverted Fly the pleadings, nor is it neces- 
sary, expedient, or proper to do so. 

The principal issues-those raised by the constitutive alle- 
gations of fact-should always be submitted, and issues as 
to important essential facts controverted by the pleadings, 
may in some cases be properly submitted, but a great num- 
ber of then1 confuse the minds of the jury, while they fre- 
quently afford one side or the other opportunity to magnify 
and give undue weight to a particular fact, and, sometimes, 
obscure the main issues. This should be guarded against. 

I t  seems to us that the principal issues presented by the 
pleadings, in addition to that as to damages, were: 1st. Was 
the plaintiff injured and endaniaged by the default and negli- 
gence of the defendant? 2d. If so, did the plaintiff by his 
own default and negligence contribute to the injury he so 
sustained ? These would have brought out the whole mer- 
its of the matter in litigation. The complaint alleges iinpor- 
tant evidential facts, denied by the answer, and thus issues 
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are raised. Surely such issues are not to be submitted to a 

jury. Only the issues raised by the constitutive facts alleged 
on one side and denied by the other in the pleadings, should 
be so submitted. XcElwee v. Blackzuell, 82 N. C., 345 ; Miller 
v. Niller, 89 N. C., '209 : Orercaslz v. Kitchie, Ibid., 384 ; Siunn,~ 
v. TVaddell, 91 N. C., 108. 

The Court denied the appellant's motion for judgment 
upon the verdict of the jury upon the issues submitted to 
them, and gave judgment for the appellee. 

Although it does not appear so affirmatively, it does by 
implication, that it decided upon the findings upon the 
fourth and fifth issues, that there was contributory negli- 
gence on the part of the appellant, and based its judgment 
upon this principal ground, and, probably, upon the further 
ground, that the injury was occasioned by the act of a fel- 
low-servant. We have already seen that the latter ground 
was unfounded. 

I t  appears that the section master was actively prosecuting 
the work of the defendant he had charge of, and he, and by 
his command, the plaintiff and another fellow-servant in that 
connection, got upon a passing freight train, to go some dis- 
tance to u place where proper work was to be done. The train 
was heavily laden and going swiftly-how swiftly does not 
appear-up a n  ascending grade half a mile in length. While 
i t  was thus moving, and passing by the place where the work 
referred to was to be done, the section master commanded 
the appellaut to jump from the train, which command he at  
once obeyed, and in doing so, sustained the injury because 
of which he complains in this action. I t  seems that this 
command was given and promptly obeyed, without hesita- 
tion. I t  was rash, negligent, unreasonable and unwarranted, 
but the danger to be encountered in obeying it, was not so 
manifest and so great, as under the circumstances, to render 
a prompt obedience to it contributory negligence on the 
part of the appellant. An ordinary laborer on railroads- 

30 
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one of ordinary experience-might make a leap without 
injury-he might not unreasonably believe that he could, 
taking proper care, and especially so, when commanded to 
do so by a railroad employ6 of long experience, who had 
the right to command him in the course of his duty. While 
to jump from a rapidly moving train of cars is very hazard- 
ous, and ordinarily to do so, is negligence, i t  is not contrib- 
utory negligence where the plaintiff-a laborer on the rail- 
road-is suddenly commanded by his employer or its agent 
to do SO, in the course of his employment, and the command 
a t  once obeyed from a sense of duty, and without waiting 
to think of and consider the hazard. 

Such a case is exceptional. The agent of the employer 
suddenly commands the laborer to do an extra-hazardous 
act in the course of his duty-one that may, though not 
probably, be safely done by observing due care-one that 
must be done at once, if done at all. The laborer obeys the 
command promptly, nerved only by a faithful sense of duty, 
and as a consequence suffers serious bodily injury. I n  that 
case, the injured party does not, in legal conten~plation, con- 
tribute to his own injury. The facts and circumstances were 
such as that he might. when suddenly called on, not unrea- 
sonably believe that the command was a proper one, that he 
ought to obey. Although the act was hazardous, it was not 
essentially dangerous. I t  was done suddenly and in obe- 
dience to the command of one who had the right to direct 
the laborer in the course of his duty. The latter had but a 
moment to think of duty-a moment to think of danger. 
The  law attributes the injury in such case, to the negligence 
of the employer; its agent gave the unwarranted, negligent 
command, the injured party simply obeyed, and was not 
negligent because under the circumstances he did obey. I t  
would be unreasonable and unjust to allow the employer to 
have immunity from civil liability for its own negligence, 
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or that  of its agent, thus resulting in injury to a faithful 
servant. 

We therefore think the Court erred in deciding that the 
appellant could not recover because of his contributory neg- 
ligence. 

The  appellant might insist upon a new trial, but he asks 
only that  judgment he entered here upon the verdict of the 
jury i n  his favor. We think he  is so entitled. 

The  judgment of the Superior Court must therefore be 
reversed, and judgment entered here upon the verdict for 
the appellant. I t  is so ordered. ' 

Error. Reversed. 

STATE ex rel. MILTON McNEILL v. JAMES F. SOMERS. 

Ogicers- County Commissioners. 

1. Whether the duty of the County Commissioners of inducting persons 
who have received a certificate of election into office, is merely min- 
isterial or not; qucere, but if the commissioners refuse to induct one 
who is plainly ineligible, the Courts will not compel them to do so, 
and thus put one into an office which he cannot constitutionally 
hold. 

2. The right given by the statute to a sheriff to collect the taxes for 
which he is accountable, after he hasgone out of office, does not bring 
him within the inhibition of Art. 14, 57, of the Constitution, so as 
to render him ineligible to hold another office. 

3. Where the statute imposes certain duties to be performed by an 
officer after the expiration of the term of office, their performance 
does not constitute a place or office of trust or profit so as to dis- 
qualify the former officer from holding another office a t  the same 
time. 

(Worthy v. Barrett, 63 N. C., 199; Morton v. Ashbee, 1 Jones, 312; 
Jones v. Arrington, 91 N. C., 125; Doyle v. Raleigh, 89 N. C., 133; 
I n  re Martin, Winston, 153; cited and approved). 
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MCNEILL 1;. SOMERS. 
.- - - -- - - . -. - - - - - -- - --- 

CIVIL ACTION, in the nature of giro r~a,.,.nilto, tried before 
Boylilt, Judge, on a. case agreed, at  Spring Term, 1587, of 
\VILI<EY Superior Court. 

This action, brought wit11 leave grantetl by the Attorney 
(;eneral, by the relator, under 2 ' 1 ~  Code, $(XIS, i, to try title 
to the office of clerk of the Superior Court of Wilkw county, 
to amove the defendant therefronl, upoll ail alleged u s u r p -  
tion, and to secure the pl:~intiff's in i ~ c t i o ~ l ,  WJS tried at 
March Term, 1877, upon tlie following ca\e agreed : 

1. The relator, hIilton McSeill, and tile defendant James 
C. Sorners, were calltlitlatei for the office of Clerk, in ISbLi, 
and both were ~otccl  for at the election Ileld oil the 4th of 
Xovember of that year. h1cSeill received a majority uf the 
qualified votes, and on the 6th of Soveinber was cleclareci 
duly elected for. four year5 from and after the first Monday 
i n  December, 1886, by the Board of Carlvassers. 

2. On the first Tuesday in November, 1584, AleNeil1 vas 
elected sheriff of Vilkes county, and on the first Thursday 
thereafter, declared by the cwnvasqers to have been duly 
elected to said office for two S e u s  from the first Monday i11 
December, 1884, on which day he appeared before thecounty 
coininissioners, filed bonds as required by law, and was 
inducted into the oEce of sheriff. On the first Monday in 
December, 1885, he appeared again before the com~nission- 
ers and renewed his official bonds-one being the bond for 
collection of State and county taxes ; and on the 1st of Sep- 
tember, 1886, as sheriff, he received the tax books for taxes 
levied for the year 1886, with authority from the board of 
comn~issioners to collect the same. On the first Monday in 
December, 1886, and at the time of election, and also at  the 
time he appea1,ed to qualify, he held the said tax books, and 
was actually engaged in collecting the taxes, a large portion 
of which was at said date uncollected. 

At the November election, 1886, one John E. McEwen was 
elected sheriff for two years from the first Monday in  Decem- 
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ber, 1886, at  which latter date he appeared and tendered the 
required bonds to the Board, which were accepted, and he 
qualified as sheriff, and was inducted into the office on that 
day, which office he still holds and exercises. 

4. O n  the same day, to-wit, the first Monday in December, 
1886, the relator, McXeill, appeared before the Board of 
county coinmissioners, and produced a certificate of the clerk 
of the Board of Canvassers, which declared he had been 
elected clerk of the Superior Court for four years,; tendered 
his official bond in the penal sum of ten thousand dollars, 
with proper conditions for a bond of the clerk of the Superior 
Court, signed by himself as principal, and others as sureties, 
and justified to over the sum of forty thousand dollars, and 
asked to be qualified and inducted into office; that  said 
Board considered the application and declined to allow the 
same, and rendered the following order, setting forth their 
reasons for declining : 

" I n  the matter of Milton McNeill : This case being heard 
on the application of M. McNeill to be inducted into the 
office of clerk of the Superior Court of Wilkes county, he 
having been declared to be duly elected by the Canvassing 
Board, on the 4th of November, 1886 ; andi t  appearing that  
said Milton McXeill did, as sheriff of Wilkes county, on the 
first Monday in December, 1885, execute a good and sufi-  
cient bond for the collection of State and county taxes due 
for the year 1886, and that his authority to collect the same 
had not terminated ; it is therefore considered and adjudged 
by the Board of Coinmissioners of Wilkes county, that  said 
RIcNeill is ineligible to the office of clerk, by reason of his 
being tax collector of Wilkes county, the same being a n  
office or place of trust or profit within the meaning and pur- 
view of Article XITT., 97, of the Constitution of the State, 
which provides that no person can hold two offices or places 
of trust or profit a t  the same time. I n  other words, Milton 
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MCNEILL v. SOYEKS. 

McNeill cannot be tax collector and clerk of the Superior 
Court of TVilkes county at one and the same titne." 

5. That said Board informed the resident Judge of the dis- 
trict (Judge Graves) of their action, who declared the office 
of clerk vacant, and appointed t l ~ e  defendant Sonzers to fill 
the vacancy until his successor should be duly chosen and 
qualified; and under this appointment, the defendant ap- 
peared before the Board on the first hlonclay in January, 
1557, and tendered his bond, which was accepted, and he 
was duly qualified and inducted into the office of clerk of 
the Superior Court of Wilkes county, and continues to hold 
and exercise the same under said appointment, as he clninls 
he has the right to do. 

The Court gave judgment for the plaintiff, and the defend- 
ant appealed. 

Messrs. D. M. Furches and R. F. Armfield, for the plaintiff'. 
iiessrs. Jos. B. Batchelor, John S. Cral~or and John Dev- 

ereux, Jr., (Mr. Q. AT Folk also filed a brief,) for the defendant. 

SMITH, C. J., (after stating the facts). I n  the constitutional 
amendments adopted in 1535, by a ratifyingpopular vote, is 
the following : " No person who shall hold any office or place 
of trust or profit under the United States or any department 
thereof, or under this State, or any other State or govern- 
ment, shall hold or exercise any other office or place of 
trust or profit under the authority of this State, or be eligi- 
ble to a seat in either house of the General Assembly,"- 
with a proviso exempting officers in  the militia, and justices 
of the peace from its operation ; Art. IV., $4. This was omit- 
ted in the superseding Constitution of 1868, and a brief 
declaration substituted, that (( no person shall hold more 
than one lucrative office under the State at  the same time," 
with an extension of the protiso to certain co~nmissioners ; 
Art. XIV., $7. But i l  was replaced, as now found in the 
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organic law, by the action of the General Assembly in 1873 ; 
Acts 1872-'$3, ch. 88. 

I t  was under a supposed incompatibility of the office to 
which the relator had been elected, with the functions he 
retained and was exercising in t l ~  collection of taxes, that 
induced the Board of Commissioners to refuse to admit him 
to the office of clerk, and to certify to the Jndge their action 
in the premises, in consequence of which, as a declared 
vacancy, the defendant mas appointed to fill it. 

I n  Wortlzy v. Barrett, 63 N. C., 199, the commissioners in 
a similar manner, refused to induct the plaintiff into the 
office of sheriff to which he had been regularly elected, be- 
cause of the disability imposed by the 14th amendment 
made to the Constitution of the United States, and a remedy 
was sought in the writ of mandamus. I n  commencing the 
opinion, READE, J., who spoke for the Court, uses this lan- 
guage: " I t  is insisted for the petitioner, that the county 
commissioners of Moore county have no power to inquire 
as to his qualifications; that their duty is to administer to 
him the oath prescribed by law, and to receive his bond; 
that their duty is merely ministerial, and involves the exer- 
cise of no discretion, and that the Court will enforce its per- 
formance by mandamus, and leave the petitioner's right to 
hold the office to be tested by proceedings under a quo war- 
ranto. The solemn act of administering an oath and in- 
ducting into office, m,ay not he merely ministerial. But if it 
were, the Court will not compel them to do wrong, if it be 
clear that they did right." 

Accepting this ruling, that whether the authority assumed 
by the con~missioners to pass upon the qualifications of the 
relator be rightful or not, when the facts are not disputed 
or are plainly manifest, the Court will not by its action put 
him in a place he cannot lawfully hold, our only present 
inquiry is, as to his competency under the clause of the Con- 
stitution recited, to enter upon and discharge the duties of 
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clerk, when exercising the function of collecting the taxes 
on the list delivered to him ~ h i l e  he was sheriff. We do 
not so interpret the lav ,  nor, in our opinion, does the pro- 
longed authority, given by qtatute, to proceed in the collec- 
tion of taxes for ~ h i c h  he is accountable, after the expira- 
tion of the term of office, coiiqtitute an  "office or place of 
trust or profit" according to the true nienning of those words. 
Tlie office of sheriff ~vns then filled, or about to be filled, by 
a neivly elected successor, and the relator's term had expired. 
H e  was no longer " i , ~  q#ccn nor did he occupy a "place of 
tr-ust o r  p~o$t," but was simply engaged in completing an 
unfinished duty, ~vhich survived the termination of the office 
before held. 

The continued right to coerce payment of unpaid taxes, 
after, as before the determination of the office, may be, and 
indeed is, the correlative of the obligation to account for 
what is on the tax list, that is, of a n  oficial duty, but  i t  re- 
inains detached from the office to which i t  was incident, a 
separated function, but i t  is not itself an  office or place of 
trust or profit. There can he but one incumbent of a single 
office, and the one term being ended, the other is filled by a 
successor. The distinction is between the office, and the 
proloilging of the exercise of one of its functions after its 
determination for all other purposes. 

Thus the sureties on the sheriff's bond are allowed, in case 
of his death during the time appointed for collection, to pro- 
ceed to collect, and are for this purpose invested with the 
same powers and means for coercing payment. Acts of 1885, 
ch. 177, $55. 

Xumerous enactments, indeed they are common a t  every 
session of the General Assembly, extend the time and pro- 
long the power to collect arrears from delinquent tax-payers 
for several years, and this right has been conferred upon an  
administrator of a deceased sheriff, and the validity of the 
act sustained, in  Morton v. Ashbee, 1 Jones, 312. See also 
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Jones v. Arriwgton, 91 N. C., 125, where the subject is fully 
discussed. 

Now, in these cases, will i t  be serionsly contended that the 
sureties or the personal representative, when exercising the 
bestowed function of collecting, are in an  office or place of 
trust or profit? So, wliere the sheriff shall go out of office 
before executing a deed conveying propcrty sold under exe- 
cntion, he may still make it. But this retained power does 
not make him an  officer. So in numerous other cases of 
extended authority to exercise some official function after 
the termination of the office,--that is, to discharge some as- 
sumed but uncompleted duty. 

What  is meant by "places of hrust or profit" in the Con- 
stitution, is considered in  Doyle v. Ruleigh, 89 N. C., 133 ; 
and we do not propose to add to what is there said. 

The incompatibility of the duties appertaining to the office 
of clerk and that of tax collecting, is urged in the well con- 
sidered brief prepared by counsel for the defendant. But 
conflicts, if such they may be called, of this kind, are not 
uncommon, and hence deputies are allowed to aid in the 
performance of ministerial duties merely. But this does not 
make the functions so inconipatible as to obstruct the entry 
into office, as was held 67 the nzatte~ of Ililn~tilj, Appendix 
Wins. Rep., 153. 

There is no error. This will be certified to the Superior 
Court of Wilkes. 

No error. Affirmed. 
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ALEXANDER JACKSON v. JOHN A. McLEAPJ. 

Arbitmtion and Award-Amendment-Recitals in Jud.qments. 

1. Where an agreement to submit the matters in controversy in a pend- 
ing action is made out of Court, and no order of Court is made to 
make the award when filed a rule of Court, the Court has no power 
to enter a judgment on the award, but the remedy is by a new 
action on the award. 

2. An amendment which introduces a cause of action which arose after 
the action was begun cannot be permitted. So where a snbmission 
to arbitration of the matters in controversy in a pending action was 
made by an agreement in pais, the plaintiff cannot amend his conl- 
plaint so as to declare on the award which has been filed in his 
favor. 

3. The recitals in a final judgment cannot change the force and effect of 
an order made in a previous stage of the action. 

(Lusk v. Clayton. 70 N. C., 184; Simpson v. McBee, 3 Dev., 532; Gudger 
v. Baird,  66 N. C., 438; Moore v. Aust in ,  85 N. C., 179; Metcalf v. 
Guthrie, 94 N .  C., 447; cited and approved). 

CIVIL ACTIOX, heard before Boykin, Judge, at January 
Term, 1886, of ROBESON Superior Court. 

This action was brought at the Spring Term, 1883, of the 
Superior Court of the county of Robeson, to recover the pos- 
session of the personal property mentioned and described in 
the complaint, the plaintiff availing himself of the provi- 
sional remedy of claim and delivery, at the time the sum- 
mons issued. 

At the appearance Term of the Court, the complaint and 
answer were filed. The case was afterwards continued from 
term to term, until at the Fall Term, 1885, an entry appeared 
on the record in these words : " By agreement of parties, 
referred to J. A. McAllister and L. T. Everett to act as arbi- 
trators." 

But pending the action, and before the last mentioned 
Term, on the 11th day'of June, 1884, the plaintiff and the 
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defendant, and the defendants insundry other actions where- 
in the present plaintiff was plaintiff, agreed inter partes in  
writing, ' to and with each other, to submit all and all man- 
ner of actions, suits, controversies, claims and demands what- 
soever, now pending, existing or held by and between the 
said parties in the Superior Court of Richmond and Robeson 
counties, to L. T. Everett, of Laurinburg, N. C., and J. A. 
McAllister, of Lumberton, X. C., as arbitrators, who shall 
arbitrate, award, order, judge and determine of and concern- 
ing the same ; and we do mutually covenant and agree to 
and with each other, that the said award to be made by the 
said arbitrators, shall be final, and in all things by us be well 
and faithfully, kept, performed and observed ; that if the said 
arbitrators shall disagree, they have power to call in an  um- 
pire who may act with them and decide any questions, aided 
by the vote of one of the arbitrators, upon which they may 
be divided." 

Pending this reference, by consent of the parties, and be- 
fore the referees named, F. W. Kerchner, Robert Calder and 
William Calder became parties defendant in this action, 
and filed before the referees or arbitrators an  answer to the 
complaint, to which the plaintiff made reply, and they were 
made parties to and signed the agreement to arbitrate as 
above mentioned. 

I n  the action of the present plaintiff against McLean & 
Leach, pending in the same Court, and embraced by the 
agreement to arbitrate, at Spring Term, 1885, this entry ap- 
peared : " Under arbitration and award." At the next sub- 
sequent August Term, this entry appeared : " Continued 
under former order." At the next subsequent Fall Term, 
this entry appeared : " Notify arbitrators to proceed-cbntin- 
ued under former orders." 

The arbitrators named in the submission, made their 
award on 2d December, 1885, and immediately filed the orig- 
inal thereof, with the agreement to refer, in the clerk's office, 
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in the papers constituting the record of the suits which were 
pending and referred in the Superior Court of Robeqon 
county, and also filed irnmediatel~r a duplicate original of 
said award and agreement, in  the clerk's office, in the Ijtlpers 
con+tituting the records of the suits referred which were 
per~ding in the Sul~erior Court of the county of Ilichmond. 

The material part of the award concluded as follows : 
" The arbitrators aforesaid do hereby award and acljudge 

that  the plaintiff, Alex. Jackson, do recover of the defend- 
ants, Kerchner & Calder Bros., the sum of fifteen hundred 
dollars, with interest thereon from the 1st day of h'ovenl- 
her, 1882, until paid, together with the cost in all the actions 
pencling between the said plaintiff and defendant in Rich- 
mond and Robeson, and the costs of this arbitration." 

I t  was admitted that the agreement to refer the rnatter in 
litigation b e t ~ ~ e e n  the parties to the various suits was made 
by them out of Court. 

Plaintiff moved for judgment in accordance with report 
of the arbitrators. 

The defendants resisted the n~otion for judgment upon the 
award mentioned, mainly upon the ground that it was not 
made under or in  pursuance of any order of reference of 
the Court, but was made under an agreement to arbitrate 
and settle sundry matters in  dispute and in litigation, ein- 
braced by numerous actions in  Court between the present 
plaintiff and numerous different defendants in the actions 
referred to, which agreement was made out of and not with 
the  sanction of the Court. 

The Court gave judgment, of which the following is a 
copy : 

"This cause coming on to be heard, and it appearing to the 
Court, that the award made by the arbitrators heretofore ap- 
pointed in the above cause by this Court, was by the consent 
and  agreement of the parties, and i t  further appearing that 
the above named defendants, Kerchner & Calder Bros., have 
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made themselves parties defendant to this action, and no 
exceptions having beer1 filed to said award, it is ordered and 
adjudged that said award be in all things confirmed, and 
accordingly that the plaintiff recover of the defendants F. 
W. Kerchner, William Calder and R. C. Calder, partners 
doing business under firm name of Kerchner & Calder Bros., 
the sum of fifteen hundred dollars, with interest thereon 
from the first day of November, 1882, together with the 
costs named in said award, to be taxed by the clerk of this 
Court." 

The defendant having excepted appealed to this Court. 

Messrs. 11 A. McNeill and W. H. Neal, for the plaintiff. 
Messrs. Wm. Black and W. F. French, for the defendant. 

MERRIMON, J., (after stating the facts). I t  seems that the 
Court below treated the agreement of the parties to this 
action to arbitrate the matters in litigation, as being an order 
of reference, made by the Court by consent of the parties in 
writing, to try the issues of fact and law arising in the action, 
as allowed by the statute, (The Code, 0420). We think i t  
very clear that agreement cannot be so treated. I t  was not 
madein Court, but out of Court, not in pursuance or by author- 
ity of any order of reference, nor is there any order or entry 
recognizink i t  as having been made with the sanction of the  
Court. Indeed, there is a total absence of any order or entry 
in respect to it. The entry made subsequent to the agree- 
ment, "under arbitration and award," and similar entries 
on the record in other actions referred to, seem to have been 
intended as mere suggestions on the record of a cause suffi- 
cient for the continuance, that the parties were settling the 
matters in litigation "out of Court." Moreover, the terms 
of the agreement to arbitrate, do not embrace simply the 
mgtters in litigation-the issues of fact and law-in this 
action. They embrace "all manner of actions, suits, con- 
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troversies, claims and demands 15-hatsoever now pending, 
existing or held by and between the parties to it," embracing 
numerous actions in  different Courts. The agreement of 
the parties out of Court, to allow new parties to be made, 
and additional pleadings before the arbitrators, could not 
affect the action, because it did not have the sanction of the 
Court nt the time i t  was made, or afterryards, so far as ap- 
pears. The  agreement to arbitrate, and the award in  pur- 
suance of it, made out of ('ourt and with which the Court 
had no connection or relation, could not be enforced in this 
action, unless by consent, although the failure to observe 
and keep the terms of the agreement might be a cause of 
action in a new and independent action. The Court could 
not in this action obtain jurisdiction of the new cause of 
action, unless by consent of all the parties. Yo doubt it 
might in  that  case. 

I t  is the order of reference that extends the jurisdiction 
and controls the relation of the Court to the trial by referees 
of the issues of fact and law-one or both-or to a n  arbi- 
tration and award, as to the matter in dispute, by consent 
of parties, under the order of the Court, and extends its 
authority to compel the parties to the action, by proper judg- 
ments and orders i n  the regular course of procedure, to do 
and submit to what ought to be done as the just result of 
the reference. Hence, when there is :in order of reference in  
an action, by consent of the parties in writing, to try the 
issues of fact or law, or both, as allowed by the statute, (The 
Code. $420,) and the referees make their report, i t  stands "as 
the decision of the Court, and judgment map be entered 
thereon upon application to the Judge." I n  such case, if 
either or any party shall object to the action of the referees, 
he  must do so in  the course of the trial before them, as 
directed by the statute, (The Code, $422,) else he will be con- 
cluded, if the 01)jection be one that ought to be then made. 
I n  such case, the Court can, and will compel the parties to a 
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dye observance of the terms and effect of the reference, and 
all proper proceedings, reports, orders and judgments conse- 
quent thereupon. Such a reference is of and part of the 
action. And so in this case, if there had been a proper order 
of reference, the plaintiff might have been entitled to judg- 
ment, but as we have seen, there mas none. 

I t  is clear there was no such reference in this case as that 
above mentioned. The Court might, in the exercise of its 
general power, by consent of parties, have referred the mat- 
ters in litigation to arbitrators, providing that their award 

I should be a rule of the Court. I n  that case the Court might 
-would-in a proper case, compel the parties to submit to 
the award. Lusk v. Clayton 70 N. C,, 184; Simpson r. Mc- 
Bee, 3 Dev., 532 ; Gudger v. Baird, 66 N. C., 438. 

I t  is otherwise, however, and for the reasons already stated, 
when there is no such order of reference, and the parties 
agree out of Court, and without its sanction, to arbitrate. 
Simpson v. McBee, supra ; Moore v. Austin, 85 N. C., 179; Met- 
calf v. Gzcthrie, 94 N. C., 447. 

I n  the latter case, the party complaining can only find a 
remedy in another action. He cannot successfully obtain 
leave to file an amended complaint, and allege the new cause 
of action created by the award, because it arose after the 
pending action began. And if the award settled and con- 
cluded the cause of action, arid the plaintiff should prose- 
cute the same further, the defendant might, by amended 
answer, plead that the cause of action had been settled and 
merged in the award, and thus defeat the plaintiff's recovery. 

I t  is recited in the judgment appealed from, that " i t  
appearing to the Court that the award made by the arbitra- 
tors heretofore appointed in the above cause by this Court 
was by the consent and agreement of the parties," &c. This 
recital cannot be regarded as conclusive or sufficient, because 
i t  relates to a n  essential order, which, to have force and effect, 
must appear in the record. I f  the Court in fact appointed 
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CUTHBERTS~N v. THE INSURANCE Co. 

the arbitrators by the consent of the parties, and a proper 
order of reference was really made in  that respect, then the  
Court ought to haue directed the entry of i t  nunc pro tune. 

But  i t  seems that this recital mas based upon the fact that  
the agreement to arbitrate, was referred to once or twice in 
the record, as a reason for the continuance of the action. As 
we have seen, such caiual, indefinite entry, without connec- 
tion other than such as appears, could not be treated as even 
a inernoranduin of a proper order of reference, especially, as 
the written agreement to arbitrate makes no mention of or 
reference to any order of reference or appointment of arbitra- 
tors by the Court. Besides, i t  is stated in the case settled on 
appeal, " that  the agreement to refer the matters in litigation 
between the parties to the various suits, was made by them 
out of Court," and it appears, that it was made many inoilths 
before the Court took notice of i t  in the record. 

Therefore we think the Court erred in giving judgment 
for the plaintiff upon the report and award mentioned in 
the record. The judgment must be set aside, and further 
proceedings had in the action according to law. To that 
end, let this opinion be certified to the Superior Court ac- 
cording to law. I t  is so ordered. 

Error. Reversed. 
- 

J. R. CUTHBERTSON V. THE NORTH CAROLINA HOME INSU- 
RANCE COMPANY. 

Issues- Assignment of Error-Insu,rance-Application. 

1. I t  is not every matter alleged on the one side and denied on the other 
that raises an issue to be submitted to the jury, but only such alle- 
gations and denials as involve facts necessary to the determination 
of the controversy. 
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2 .  The form in which issues are subnlitteil is of little consequence, if the 
material facts in controrersy are clearly presented by them, hut all 
unnecessary and innmiterial issues should he avoided, as the)- tend 
to confuse and mislead the jury. 

3. In an action on a policy of iniurance wherein several distinct articles 
are insured, it is not proper to submit separate issues as to the > d u e  
of each separate article. 

4. The submission of immaterial issues, when not prejudicial to the ap- 
pellant, cannot be assigned as error. 

5. The application for insurance forms a part of the contract: and the 
inquiry and answers are tantan~ount to a n  agreement that the mat- 
ter enquired about is material, and its materiality is not open to be 
tried by the jury. 

6. In the absence of fraud or iuistalre, a party will not be heard to say 
that he mas ignorant of the contents of a writing signed by him, 
containing a contract on his part. 

7 .  So where a party signed an application for insurance which contained 
a m-arranty that the property belonged to the applicant in fee, and 
that there were no liens on it, he will not be allox-ed to testify that 
he did not know that such a fact was stated in the application. 

8. Where an application for insurance contained a statement which mas 
made a warranty by the terms of the policy, that the house in which 
the insured property  as, belonged to the applicant in fee, and that 
there were no liens on the property insured; I t  was held,  that the 
warranty was broken when it appeared that the house was built on 
land leased by the applicant, and was to become the property of the 
lessor a t  the end of the lease, and that the title to the property in- 
sured was vested iu another person as a security for the purchase 
money. 

9. Where several distinct kinds of property are insured in the same 
policy, and there is a false statement in the application as to some 
of it, it avoids the policy as to all, as the policy is one entire and 
incli7-isable contract. 

(Cedar Falls Co. v. Wallace. 83 N .  C. ,  227;  Albright v. Mtchell, 70 N .  
C., 445; Bobbitt v. T h e  Tnszi~ance Co., 66 N .  C. ,  70; Biggs v. The 
Inswance Co., 88 N .  C., 141: cited and approved). 

CIVI~, ACTIOX, tried before Avery, Judge, at Spring Term, 
1886, of USIOX Superior Court. 

3 1 
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There was a judgment for the defendant, and the plaintiff 
appealed. 

The facts appear in the opinion. 

Air. D. A. Cozington, for the plaintiff. 
Nr. Platt D. Walker, for the defendant. 

DAVIS, J. On the 1'7th day of Ko~einber, 1882, the defen- 
dant company, for value, insured certain property of the plain- 
tiff against loss by fire, for three months, beginning at 12 
o'cIock, BI., on that day, and issued to him a policy therefor, in 
the sum of $1,000. On the night of February 16th, 1883, while 
said policy was in force, a portion of the property embraced 
therein was destroyed by fire, worth, as plaintiff alleges, the 
sum of $1,000 ; which sum, though demanded, the defend- 
ant  company refuses to pay, and this action is brought for 
its recovery. 

The application and policy of insurance are set out in the 
pleadings. 

The defendant denies the right of the plaintiff to recover, 
and says that he did not have such an ownership of, or inter- 
est, title and estate in the property described in the policy as 
was represented by the plaintiff in his application. 

For a further defence, the defendant says, that the plaintiff 
in his application, which was a part of the contract, repre- 
sented that he was the sole and absolute owner in fee, of the 
property insured, and that there were no liens, incumbrances, 
or claims whatever against it, and that in response to ques- 
tions propounded, the plaintiff failed to disclose fully and 
truly, his interest in said property, and that he was not the 
sole and absolute owner thereof. 

I t  is stipulated in the policy, that in the event of loss, suit 
or action for the recovery of any claiin by reason thereof, 
shall be commenced within one year, and the defendant 
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says this action was not coinmenced within one year, as 
required by the said provision. 

The property is described in the policy, with its value and 
the amount insured, respectirely, as follows: Gin-house, 
value $250, insured for $108; two gins and one feeder, $350, 
$153; seed-cotton in gin-house $150, $63; loose lint cotton 
$50, 819; cotton seed $75, $31 ; steam engine and boiler, 
located about twelve feet from gin-house, $1,000, $231; belt- 
ing and shafting $175, $75; grist mill and fixtures $200, 
$80; saw-mill and fixtures $350, $153; cotton-press in gin- 
house $100, $81. 

The plaintiff tendered the followiwg issues at  the close of 
the evidence: 

1. Did the plaintiff at the time of his application for in- 
surance, and at  the time his policy was issued thereon, have 
such an interest in the property insured or any part therof, 
as was the subject of insurance: if so, what part? 

2. Did the plaintiff at the time of his application make 
any false representation as to his ownership of said property 
or any part thereof; if so, what part? 

3. Did the plaintiff at  the time of his application make 
any false representation as to any lien, incumbrance or claim 
on said property or any part thereof; if so, what part? 

4. Did the plaintiff comply with the conditions and stip- 
ulations of the contract of insurance on his part? 

5. How long after the plaintiff's cause of action accrued 
before this suit was brought ? 

6 Is the defendant indebted to the plaintiff in any sum 
under the said policy of insurane; if so, how much? 

His Honor refused to submit these issues, and in lieu 
thereof submitted, among others, the following : 

I. Was the plaintiff, at the time when his application for 
insurance was made, the sole and undisputed owner of the 
engine and boiler, the belting and shafting, and the sam- 
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mill and smoke-stack, holding them free of any claim or 
incumbrance, as represented in the al)plication? 

111. Was the plaintiff at said time, the undisputed owner 
of the gin-house mentioned in said application and policy? 

VI. Did the plaintiff cornmenee this action within the 
time limited for the commencement thereof, by the contract 
of insurance? 

The plaintiff excepted to the refusal to submit the issues 
tendered by him, and to the lst, 3d and 6th issues submit- 
ted by the Court, and this is the first error assigned. 

The issues are made by the allegations of the complaint 
and denials of the answer, and should be only such as are 
necessary to determine the controversy between the parties. 
Often questions of fact are alleged and denied, which, 
whether found one way or the other, do not in  themselves, 
decide the issue or issues involved, and it is not necessary, 
but often improper, to submit such questions of fact to the 
jury. 

I n  Cedar Falls Co. v. Wallace, 83 N. C., 227, DILLARD, J., 
approving Albright v. Mitchell, 70 N. C., 445, says: " I t  is not 
every matter alleged on one side and denied on the other, 
that in  a legal sense is an issue, but only such as are neces- 
sary to dispose of the controversy; and to such necessary 
matters, the issues submitted ought to be confined as far as 
possible, in  order to avoid embarrassment and confusion to 
the jury from a multiplicity of issues." 

1 The form in which issues are submitted is of little conse- 
quence, if the matters in controversy are clearly and fairly 
presented by them to the jury, but all immaterial and un- 
necessary issues should be avoided. I n  this case, eleven 
issues were submitted, some of them relating to the owner- 
ship of different portions of the property mentioned in the 
application for insurance, and to the value of separate parts 
of it, and which do not, however found, decide the contro- 
versy, but no exception was taken to them, and unnecessary 
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issues are not assignable for error, if not prejudicial, even if 
excepted to, and TTe only allude to it here, to suggest that i n  
framing issues for the jury, only those presented by the plead- 
ings which are decisive of the matters in controversy should 
be submitted, and under proper instructions from the Court, 
these may often be greatly narrowed. 

I n  this case, the isues submitted by the Court in  lieu of 
those tendered by the plaintiff, though several of them may 
be unnecessary, present fully the matters in  controversy. 
The ls t ,  3d and Bth, only are objected to, and these relate to 
material facts alleged and denied, and the exception cannot 
be sustained. We can see no error in  rejecting the issues 
proposed and the substitution of those submitted. 

Among the questions propounded in  the application for 
insurance and the answers thereto, n-ere the following: 

1. '(Are you the sole and undisputed owner, absolutely 
and in fee simple, of the said property as severally mentioned, 
and of the land on which it stands? 

2. "If  not, state fully what pour interest is? Answer- 
"A11 but the land." 

3. " I s  there any lien or incunlbrance in, or any claim 
whatever against the said property? Answer-KO." 

At the foot of the application and next preceding plaintiff's 
signature thereto, is the following: 

"I affirm and warrant that the foregoing answers are true, 
and that they shall constitute the basis of the policy that  
may be issued to me on this application." Signed by J. R. 
Cuthbertson. 

Tlxt: r~laintiff proposed to proye, that the questions refer- 
red to were in fact not asked, and that he signed the appli- 
cation without knowing that it contained them. This was 
objected to, and the objection sustained, and this is excepted to. 
I t  is conceded that  the plaintiff could read and write, and 
that  he signed the application with his full name. That  
the application forms a part of the contract, is clearly estab- 
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lished by authority. Bobbitt v. Ins. Co., 66 N. C., 70, and 
the authorities there cited. 

The applicant warrants the answers to be true, and the 
warranty enters into and forms a part of the contract. RIay 
on Insurance, $183. 

The same author says, $185 : ', The inquiry and answers 
are tantamount to an  agreement that the matter inquired 
about is material, and its inateriality is not therefore open 
to be tried by the jury "; and for this he cites many authori- 
ties. There mas no error in  excluding the proposed evidence. 
I n  the absence of fraud or mistake, a party will not be heard 
to say that he was ignorant of the contents of a contract 
signed by him. 

There was evidence in regard to the third issue, and it was 
discussed at length before us, but the view which we take of 
it, i t  was immaterial whether the action was brought in pro- 
per time or not, as the plaintiff is not entitled to recover on 
the finding of the other issues, and we consider the only 
remaining alleged error, which was in regard to the instruc- 
tions of his Honor to the jury upon the first issue. 

The only evidence upon this issue was that of the plain- 
tiff, who testified : "'l'hat the gin-house was built by him on 
the land of McLeod, he having leased i t  for three years, and 
that it was agreed between him and McLeod that plaintiff 
might build the house and use it during his term, and that  at  
the end of the three years or of the term, or if extended at  the 
end of the extended time, the house should remain on the land 
and belong to McLeod ; that  at  the time of the fire, one half 
of the time had expired, and there was no agreement made 
for a n  extension; that he bought the engine, boiler, S L T I O ~ ~ ~  

stack, saw-mill, belting and shafting from the Taylor Manu- 
facturing Company under a written contract of sale, by 
which the title to said property was to remain in  said com- 
pany until the purchase money was fully paid;  that  only 
part of i t  had been paid a t  the time of the application and 
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a t  the time of t,he fire." The Court instructed the jury, that 
if they believed this evidence they must respond, "No," to 
the first issue. 

The alleged error in this charge is not pointed out, and 
we can discover none. 

The jury responded " No," to the first issue, and in re- 
sponse to the other issues, they found that the plaintiff was 
not the owner of the gin-house, and that he was the owner 
of the two gins and feeder, and of the seed and lint cotton, 
cotton seed, belting, shafting and cotton-press i that the value 
of the house was $250; the gin, $100; the cotton, belting 
and shafting, $370.50 ; the engine, boiler, &c., $1,000. 

Upon this verdict there was a judgment for the defendant. 
I t  was insisted in this Court, that the contract was not 

entire, but divisable, and that the plaintiff was entitled to so 
much of the insurance as covered the property which was 
owned by him, notwithstanding the finding of the jury upon 
the first issue. The question is considered, and the decisions 
bearing upon i t  are reviewed, in May on Insurance, $5277,278, 
and the conclusion to be drawn from them is, that a mis- 
representation or breach, when the contract is entire, affects 
all the property insured, though it may be of different kinds 
and separately appraised in the policy; and this view is sus- 
tained by the ruling of this Court in Biggs v. 3 ~ s .  Co., 88 
N. C., 141. 

The jury find that the plaintiff was not the owner of a 
1 portion of the property, of which, in his application, he rep- 

resented himself to be the owner, and this misrepresentation 
as to his interest avoids the policy ; Wood on Insurance, $179 ; 
May on Insurance $287 ; and Bobbitt v. lizs. Co., supra. 

There is no error, and the judgment must be affirmed. 
Let this be certified. 

No error. Affirmed. 
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LUCINDA EFLAND v. JOHN W. EFLAND et als. 

Dower-Equitable Jtwisdiction of the Superio~ Courts-Seizin. 

1. While the assignment of dower is a Special Proceeding of which the 
Clerk has jurisdiction, yet if any equitable element is involved, 
which under the former practice would have been cognizable in a 
Court of equity, the Superior Court in term has jurisdiction, and the 
application for dower becomes a civil action. 

2. Where an action was brought by a widow, alleging that the legal 
title to certain land was in the defendants, but that they held it in 
trust for her deceased husband, and asking that they be declared 
trustees and that her dower be assigned in the land: It was held, 
that the Superior Court in term, and not the Clerk, had jurisdiction. 

3. A widow is not entitled to dower in an equity, unless the husband 
had such an equitable estate as could be enforced in a Court of 
equity. 

4. Possession alone does not constitute such a seizin as is necessary to 
support a claim for dower. 

5.  Where land was purchased and paid for by the husband, butthe deed 
was made to a third party in order to defraud the creditors of the 
husband, he has no such seizin as will support a claim for dower on 
the part of his widow, although he was in possession of the land; 
but where land of which the husband was seized during coverture 
was sold a t  execution sale, and purchased by a third party with the 
money of the husband, and the title was made to the purchaser, 
with a like intent to defraud. the wife is entitled to dower. 

(Canzpbell v. illurphy, 2 Jones Eq., 359; Jones v. Gerock, 6 Jones Eq., 
190; Pollard v. Slaughter, 92 N. C., 81: Tate v. Powe, 64 N. C., 684; 
Rhem v. Tull, 13 Ired., 62; Barnes v. Raper, 90 N. C., 189; Dobson 
v. Erwin, 1 Dev. &Bat., 573: cited and approved). 

This was a CIVIL ACTION, tried before Clark, Judge, at Feb- 
ruary Term, 1886, of GUILFORD Superior Court. 

Levi Efland died intestate in the county of Guilford in 
October, 1882, and the plaintiff is his widow and the defen: 
dants are his children and heirs at law. The complaint al- 
leges, among other things, that Levi Efland, was, at the time 
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of his death, and had been for several yearr previous thereto, 
in  the undisputed possession of two tracts of land described 
in the con~plaint. That  one of said tracts was sold at public 
auction about ten years ago by the executors of one George 
Smick, and bid off by the defendant Geo. W. Eflancl, in pur- 
suance of an  agreement between him and his father, Levi, 
and paid for by the said Levi, and the deed made by his 
direction to the said George for the use and benefit of the 
said Levi, who immediately took possession of the land, paid 
the taxes thereon, and used i t  as his own. 

That  the said Levi was seized of the second described tract 
on the 7th day of March, 1881, on which day the sheriff of 
Guilford sold the same under execution against the said 
Levi, when the land was bought by the defendant George 
W. for his father, under an  agreement theretofore made be- 
tween them to that intent and purpose, and the said Levi 
paid the purchase money and took a deed from the sheriff 
to the defendant Ellen Efland, for said land, for his own use 
and benefit, as was understood and agreed by and between 
them, and the said Levi continued in the use and possession 
of the said land as he had always done before, until the time 
of his death, without any claim by the said Ellen to hold 

That although the title to the said tracts of land were 
made, one of them to the defendant George, and the other to 
the defendant Ellen, yet the said defendants never paid any- 
thing therefor; that  neither of them had the means or ability 
to purchase and pay for said land, and that the equitable 
estate therein was in her husband at  the time of his death. 

. That the plaintiff is entitled, as the widow of the said Levi 
Efland, to have dower in  said land, and has demanded of the 
defendants to allot and set apart to her her dower therein, 
but that they deny the equitable estate of the said Levi, 
claim to hold said land free from said equities, and refuse to 
allow her right to dower, and she asks that the said George 
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and Ellen be declared trustees, &c., and that she be adjudged 
entitled to dower, &c. 

The defendants, except John W. Efland and William 
Brown, answer the complaint, and deny all the material al- 
legations therein, and among other defences, say that small 
sums were advanced by Levi Efland td George W. and Ellen, 
but the deeds were made to them, with a view on the part of the 
father, of secreting the same, and to secure his estate and ef- 
ects from his creditors, being at  the tirne considerably indebted 
on his own account and as surety, but with no purpose in any 
way to defraud the plaintiff, and the allegation that the 
" plaintiff has a right to dower in  any of said land is denied, 
and the defendants aver that all s~mis  of money advanced to- 
ward the payment for these two tracts of land, were with the 
view and purpose on the part of the said Levi, to advance 
his said children, and to secure his estate from his creditors." 

"For a second defence, relying on the first as if fully 
herein set out, the defendants suggest that this Court has 
not jurisdiction of this cause, and demand judgment for 

On the calling of the cause for trial, and after reading the 
pleadings, the defendants moved his Honor to dismiss the 
action by way of demurrer ore tenus for that the claim of 
dower of plaintiff, if any she had, sho~dd have been made 
by a special proceeding, returnable before the clerk, and not 
at Term, and for that the complaint did not state facts suffi- 
cient in law to constitute a cause of action, and on consider- 
ation of said motion, after debate by counsel, the Court over- 
ruled said motion, and ordered the trial to be had, and to 
this ruling of the Court the defendants excepted. 

Thereupon a jury was impanelled and issues submitted 
to them, which, together with the responses thereto, are as  
follows : 

1. Was Levi Efland i11 possession of the two tracts of land 
described in the complaint at  the time of his death ? 

Answer-Yes. 
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2. Was the 42 acre tract of land bought for Levi Efland 
by George W. Efland on agreement between them, and paid 
for by said Levi Efland ? 

Answer-Yes. 
3. Was the deed made to George for the benefit of said 

Levi ? 
Answer-Yes. 
4. Was the title so directed to be made to George to cover 

and protect the land from Levi's creditors? 
Answer-Y es. 
5. Was the tract of 150 acres bid off at the sheriff's sale 

by George Efland for his father Levi by agreement between 
them ? 

Answer-Yes. 
6. Was the said tract of 150 acres paid for by Levi 

Efland ? 
Answer-Yes. 
7. Was the deed taken in the name of Ellen Efland for 

the benefit of Levi Efland ? 
Answer-Yes. 
8. Was the title so directed to be made to Ellen to 

cover and protect the land from Levi's creditors ? 
Answer-Y es. 
Besides these issues and responses, the defendants pro- 

posed that another issue should be submitted, as to whether 
the alleged agreements between George W. Efland and Levi 
Efland, that George should buy the two tracts of land for 
the benefit of Levi Efland, was in writing or parol, and in 
answer to this proposal, the plaintiff admitted in open Court 
that i t  was by parol. 

Whereupon, the presiding Judge made entry of said admis- 
sion, and held it therefore unnecessary to put that issue to 
the jury. 

Upon the rendition of the verdict, the pIaintiff moved the 
Court for judgment for dower, and for writ to lay off the I 
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same, which motion the defendants resisted, and at  the same 
time moved for judgment in their behalf: 

1. For the want of jurisdiction in the Court, and the lack 
of facts sufficient to constitute a cause of action. 

2. For that the plaintiff admitting theagreements between 
Levi Efland and George TIT.  Eflnnd to buy the two tracts of 
land for Levi Efland's benefit, to  ha^-e been in  parol, there 
was no enforcible trust for Levi under the statute of frauds, 
and there being none for him, there could be none for the 
plaintiff, his widow. 

3. For that the jury having found that the deeds were 
directed to be made to George W., and to Ellen, to cover and 
protect the lands from Levi's creditors, then, although Levi 
paid the purchase money, no Court would construe the holders 
of the legal title into trustees for Levi Efland, they being dis- 
honest trusts, and would not so construe for the benefit of 
his widow, claiming derivatively through him. 

4. For that in any view of the case, Levi Efland could not 
be construed to have anything of higher dignity than a mere 
right to have a trust declared for him, and of rights a widow 
cannot be endowed, but only of seizins and equitable estates. 

His  Honor overruled the motion of the defendants, and 
adjudged the plaintiff to be entitled to dower and defend- 
ants excepted and appealed to the Supreme Court. 

Mr. L. M. Scott, for the plaintiff. 
No counsel for the defendants. 

DAYIS, J., (after stating the facts). The first exception is 
to the jurisdiction of the Court. Although the statute (The 
Code, $2111,) provides that a widow may apply for assign- 
ment of dower by petition i n  the Superior Court, as inother 
cases of Special Proceedings, and when the application is so 
made i t  must be returnable before the clerk, and not to the 
Superior Court i n  Term, yet that was not intended to depriye 
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the Superior Court of the equitable jurisdiction, is well estab- 
lished. Campbell v. Murphy, 2 Jones Eq., 359; Joues v. 
Gerock, 6 Jones Eq.. 190. But, as was said by ASHE, J., in  
Pollard v. ~Yaughter, 92 N. C., 81; "The application to the 
equitable jurisdiction of the Court, should, as a general rule, 
contain some equitable element." 

That equitable element exists in this case, and involves 
questions both of law and fact, which could not be adjudi- 
cated before the clerk, and which, under the old practice, 
would have been cognizable in a Court of Equity, and is  
properly a "civil action" within the definition of PEARSON, 
C. J., in Tate v. Powe, 64 N. C., 684. There was no error i n  
overruling the exception., 

The three other exceptions may be considered together. 
I t  seems that the defendants' counsel and the Court, regarded 
the relation of Levi Efland to both tracts a s  the same, and 
the rights of the widow in relation to both as the same, and 
the defendants insist that the jury having found the deeds 
were directed to be made to the son and daughter respec- 
tively, to cover and protect the land from the father's credi- 
tors, that, although the purchase money was paid by the 
father, the Court would not construe the holders of the legal 
title into trustees of Levi Efland, they being dishonest trusts; 
and moreover, the agreement that the purchase was for 
Levi's benefit, being by parol, there was no enforcible trust 
in  favor of Levi under the statute of frauds, and the widow 
claiming derivatively through him, could be in no:better 
position than he was. 

It appears that Levi Efland never was seized or possessed 
of the tract of forty-two acres, though purchased by George 
for him and paid for with his money, as found by the jury, 
nor was he at any time seized in fee of such an equitable 
estate therein as could be enforced in a Court of Equity. 
Rliem v. !Pull, 13 Ired., 62. As to this tract, there was no 
such seizin or equitable estate in Levi Efland during cover- 
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ture, as would entitle his widow to dower therein. The pos- 
session at  the time of his death does not constitute the seizin 
necessary to support the widow's claim to dower. Barnes v. 
Raper, 90 N. C., 189, and the cases there cited. 

The  tract of 150 acres conveyed to the defendant Ellen, 
stands upon a very different footing. The husband was not 
-only in  possession of this tract at  the time of his death, but 
he  was seized and possessed thereof during the coverture. 
The  record does not show when the title was acquired or 
when the marriage took place, but if subsequent to the act 
restoring to married women the conlinon law right to dower, 
it is clear that  the plaintiff's right to dower i n  this land 
would not have been destroyed, even if the purchase by 
George and the deed to Ellen had been in good faith. As 
to how i t  might be, if acquired before the act, we express no 
opinion. 

But the fraudulent conduct of the parties in  this transac- 
tion, though "with no view or aim in  any way to defraud 
the plaintiff," is sought now to be invested with the force 
and  effect to deprive her of her right to dower in the land 
of which her husband was seized during coverture, and 
which he possessed at  the time of his death. This cannot 
be allowed. 

"As the money mas the father's and not the daughter's, 
there was in truth no price and no sale as  between father 
and daughter." Dobqn v. Erwin, 1 D. & B. 573. 

The plaintiff is enctled to dower in  the tract of5150 acres, 
but  not in  the tract of 42 acres. 

Let this opinion be certified, to the end that  the judgment 
of the Superior Court may be modified i n  conformity there- 
with. 

Error. Modified. 
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W. W. GRAVES et al. v. C. R. TRUEBLOOD et als. 

Evidence-Assignment of Error-Mistake-Powers-'Curtesy- 
Parties. 

1. Where evidence offered by the plaintiff bearing only on one issue, is 
admitted after objection by the defendant, it cannot be assigned as 
error, if the verdict on that issue is in favor of the defendants, al- 
though the judgment on the entire verdict is against him. 

2. It is not erroneous for the trial Judge to reject evidence when there 
is no issue to which it is applicable. 

3. In an action to reform a deed, the evidence of the party asking the 
reformation, as to the object of purchasing the land, the directions 
given to the draughtsman, &c.. is not sufficient to warrant a verdict 
upon which the Court would decree a reforn~ation of the deed. 

4. An estate settled on a feme covert for life, with a power of appoint- 
ment a t  her death in fee, does not give* her such an estate as will 
entitle the husband to curtesy if she fails to appoint. 

5. Where an estate is settled on one for life, with a power to appoint in 
fee, by writing to take effect after her death. and in caseof a failure 
to appoint, then to the heirs of the donee for life, the word heirs 
does not come within the provisions of the Rev. Code, ch. 43, 95, so 
as to be interpreted children. 

6. Where land is given to a trustee to hold on various trusts, and after 
the death of the trustee an action is brought to construe the trusts 
and enforce the provisions of the deed, the Court cannot decree a 
conveyance of the legal estate unless all of the heirs of the trustee 
are parties. 

7 .  One who has the right of possession of an equitable estate in land, 
may maintain an action for the possession. 

(Patrick v. Morehead, 85 N. C., 62; cited and approved). 

CIVIL ACTION, tried before Gudger, Judge, at Spring Term, 
1886, of PASQUOTANK Superior Court. 

On December 26th, 1859, Meta Palmer, for the recited 
consideration of one thousand six hundred and fifty dollars, 
conveyed by deed two lots of land in the town of Elizabeth 
City, which are described by boundaries therein, and also in 
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the coalplaint, to John S. Burgess, in  fee, to be held upon 
the following trusts : 

I. . 'For the sole and separate benefit of Barsheba True- 
blood, now the wife of Cornelius Trueblood, for and during 
the time or continuance of the coverture, or the joint lives 
of said Barsheba and her husband. 

11. " If the said Barsheba shall survive her said husband, 
then on demand being made of him, the said Burgess his 
heirs or assigns, shall execute a proper deed of conveyance of 
all their title to the lots of land hereby conreyed, to the said 
Barsheba and her heirs, to be held by her in fee simple. 

111. "If  she shall die before her husband, and in  writing 
to be attested by two witnesses, appoint and direct in  what 
manner and to whom, the lots, one or both, shall be con- 
veyed, they shall be so conveyed by the trustee. 

ITT.  "If she shall die not having made such appoinment, 
and in the manner pointed out, upon a like demand, the 
trustee, his heirs or assigns, shall convey the lots to the 
proper heirs at  law of the said Barsheba Trueblood," with 
provisions as to rents and expenses not necessary to set out. 

The equitable donee for life died without having exercised 
the conferred power of appointment, and her husband con- 
tinuing in possession and claiming the right to do so, the  
ferne plaintiff, a daughter of Mary Laboyteaux, a sister of 
the deceased, and her husband, bring this action against 
the said donee, to recover possession. The defendant Abel 
Gallop, subsequently introduced into the action, is a brother 
of the,said Barsheba, and these two are her only heirs a t  
law. 

There was born of the bodies of said Cornelius and Bar- 
sheba, during their coverture, capable of inheriting, a child 
who died during his mother's life. 

The controversy between the two heirs at  lam, one in in- 
terest, while on opposing sides in  the cause, and the contest- 
ing defendant Cornelius, was mainly as to the source from 
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which the money used in paying for the lots was derived, 
the former insisting that it came from their mother's estate ; 
the latter that it was the earnings of himself and wife, and 
that tlle instructions given to the draftsman of the deed, 
were to secure the remainder, after the life estate, to him, 
which from inadvertence had not been done. Besides, as 
we understand, he construes the deed as vesting an estate 
in Barsheba, and thus he has an estate, as tenant by the 
curtesj-, which justifies his occupancy. 

Upon issues framed for the jury, they find that the pur- 
chase money did not come from Mary Laboyteaux, but was 
accumulated by defendant and his wife, before and during 
their marriage; that they expended $1,950 in the support of 
Mary Laboyteaux's children; that live issue was born to the 
defendant and wife, and that the feme plaintiff at the time 
of her marriage was eighteen years of age. 

I n  the case sent up, there are but two exceptions taken- 
one to the reception, the other to the rejection of evidence 
offered on the trial by the defendants, who appeal. 

UY. Jolm E. Bledsoe, for the plaintiffs. 
NY E. F. Aydlett, for the defendants. 

SMITH, C. J., (after stating the facts): 
I The plaintiffs, after objection, were allowed to prore 

declarations of said Earsheba in reference to her having 
money mid other property of the fenze plaintiff in her hands. 

No prejudicial result came to the defendant from the ad- 
mission of the evidence, since with it, the verdict upon the 
issue to which it was applicable, is against the plaintiff. 

11. The Court refused to let the jury hear the testimony 
of the defendant Cornelius as to what passed between him 
and his wife about the payment of the pur(.hase money, 
and whence it was derived-their object in  making the pur- 
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chase-and the directions given the attorney in drawing the 
deed. 

The proof offered on the first point was sufficient, without 
this in corroboration rejected, to satisfy the jury that the 
fund so used did belong to them, and such is their finding 
upon that issue. 

No detriment has thereupon come to the appellant and 
its reception would have been of no advantage 

The proof, so far as it tended to show a mistake in the 
form of the deed in disposing of the remainder, was incorn- 
petent, if for no other reason, because there was no issue to 
which it was pertinent, and if pertinent, it would have been 
insufficient to warrant a verdict upon which the Court would 
feel authorized to act in ordering a reformation of the in- 
strument. 

The construction of the concluding words in the declara- 
tion of trusts, was then presented to the Court in the oppos- 
ing demands of the parties for judgment. 

The case of Patrick v. Morehead, 85 N. C., 62, establishes 
the doctrine which gives but an estate for life to the said 
Barsheba, not enlarged by the power to designate to whom 
the inheritance shall go at her decease. The failure to ex- 
ercise the power, does not enlarge the estate given, but brings 
into operation the clause that in such contingency, limits 
the  remainder "to the proper heirs at law of the said Barsheha 
Trueblood." 

These are to be ascertained by inquiring who would be her 
heirs, to whom, if she had been given an estate of inheri- 
tance, it would descend at her death. Those answering the 
description at that period would be the persons designated 
in the deed. I t  is not a present limitation to the heirs of a 
living person, so as to come within the words of the act of 
1856-Rev. Code, ch. 43, $5-and to mean children, but a 
contingent limitation to such persons as sustain the relation 
t o  the deceased at the time of her death. These take not 
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under her, but under the deed, as remainder-men. There 
was. therefore, no estate to be prolonged in  the defendant as 
tenant by the curtesy, and the cont,i:lgent interest in the 
remainder, at  once upon her death without exercising the 
power of appointment, became -:estecl and certain. 

I t  does not appear that all the heirs a t  law of the trustee 
are before the Court, three only of whom have been served 
with process, and these do not answer. Wor does i t  appear 
that  publication has been made for such as are non-residents. 
The  absence of those not legally brought into the cause, 
and whose presence is necessary to give jurisdiction, prevents 
any  decree for a conveyance of the legal title. 

But as tho right of possession of a n  equitable estate in  
the feme plaintiff and the defendant Gallop, will support a n  
action for possession, and this, without damages, is the effect 
of the judgment rendered, i t  must be sustained. 

There is no error entitling the plaintiff to a new trial, nor 
can he demand judgment upon the verdict. The judgment 
is affirmed. 

No error. Affirmed. 

GEORGE MEDLOCK v. ROBERT POWELL. 

Gqt of Personal Property-Delivery. 

1. In order to perfect a gift of personal property, there must be an actual 
delivery, if the nature of the property will admit of an actual de- 
livery, and if not, then some act must be done equivalent to actual 
delivery, and which will have the effect to pass the title to it. 
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2. So where a father said to his son that he might have a certain colt, if 
he would raise it, and there was other evidence tending to show 
that the father intended that the son should have the colt, but there 
was no evidence to show a delivery; It was held, that the property 
did not pass, and the colt belonged to the father. 

(Picot v. Saunderson, 1 Dev., 309; Adams v. Hayes, QIred., 361; Brewer 
v. Harvey, 72 N. C., 176; cited and approved). 

CIVIL ACTIOX, tried before Montgomery, Judge, and a jury, 
at Fall Term, 1886, of BURKE Superior Court. 

The plaintiff brought this action to recover possession of a 
mule, which he alleges is his property. On the trial, the 
evidence in substance was, that while the plaintiff was under 
age, living and working with and for his father on his farm, 
the latter said him on one occasion, that " he might have 
the colt if he would r&e it." After that, the plaintiff claimed 
the colt, but it remained with the father's horses, and was 
fed with them. The father, with the consent of the plain- 
tiff, exchanged the colt for the mule in controversy, which 
was put upon the farm, the plaintiff claiming and using i t  
when he saw fit, but it was used by the father for his pur- 
poses on the farm, and when the father left home in 1881, 
not to return, on account of some domestic trouble, he took 
the mule with him and kept it two or three years, and until 
his death. The plaintiff never took the colt or the mule from 
the farm of the father, though he left himself. The father 
said, perhaps more than once, that the mule was the plain- 
tiff 's. On more than one occasion, persons wanted to hire 
the mule, and the father referred them to the plaintiff, say- 
ing, " if he will let you have it, all right," and the plaintiff 
received the hire. There was no evidence that the plaintiff 
ever made demand of the father for the mule. 

The Court, upon the evidence, intimated the opinion that 
the plaintiff could not recover. Thereupon, the plaintiff sub- 
mitted to a judgment of nonsuit, and appealed to this Court. 
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Mr. Isaac T. Avery fiIed a brief for the plaintiff. 
Mr. S. J Ervin, for the defendant. 

MERRIMON, J., (after stating the facts). A gift of personal 
property is voluntary and without consideration, and it is 
essential that the property shall be delivered to the person 
to whom it is granted, or to some person for him. The deliv- 
ery must be actual, so far 22s the subject of the gift in its na- 
ture is capable of delivery. If actual delivery cannot be 
made, then some act equivalent to it must be done in con- 
nection with or about the property given, that has the legal 
effect to pass the title to it. The donor must part with his 
dominion over it, in a way effectual to transfer it to the per- 
son to whom the gift is made. Hence, it is not sufficient, to 
make a valid gift, that one intends to give a particular piece 
of property, as a horse, to his son, or another person, that 
he declared his purpose to do so ; that he said the horse 
belonged to his son ; that he so said to divers persons ; that 
members of the family understood that he had so given the 
horse ; and that he had said that the son might do as he 
wished with it, and the like expressions. There can he no 
gift without delivery. Picot v. Satunderson, 1 Dev., 309 ; 
Adams v. Hayes, 2 Ire., 361 ; 2 Kent Com., 439 ; Williams 
on Personal Property, 33 ; Brewer v. Harvey, 77 N. C., 176. 

The evidence in this case tended to prove no inore than 
that the father intended for some time to give the colt men- 
tioned in the evidence to the plaintiff, his son. The latter, 
no doubt, thought he had done so ; the family may have so 
believed, hut this, as we have seen, was not sufficient. There 
was no evidence that the purpose to make the gift was accom- 
panied with actual delivery. There is nothing going to 
show that the colt being present, the father, by some act 
intended for that purpose, parted with the actual possession 
of and dominion over it, and delivered and transferred the 
same to the plaintiff. Nor were facts in evidence from which 
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this might be reasonably inferred. When the father said, 
" The colt is George's," he obviously meant no more than 
that he had simply said so. He  did not mean to say, he 
had delivered the colt to the plaintiff, and parted with all 
his right to it. And so of the mule ; the father did not un- 
derstand that he had parted with the colt first, and after- 
wards with the mule substituted for it. He treated them as 
his own, while encouraging his son to believe that he had a 
right to them, that should at some time be made perfect, 
which, so far as appears, never was done. Indeed, the father 
seems to have changed his purpose to perfect t,he gift, for he 
took the mule for himself, and kept it for several years, until 
he died, the plaintiff making no demand upon his father for 
it. But if the father had believed that he passed the title by 
what he did, this would not be sufficient without delivery. 

We think the Court properly held that there was no evi- 
dence of delivery to go to the jury. a 

There is no error, and the judgment must be affirmed. 
No error. Affirmed. 

ARTEMUS McNAIR et als. v. POPE & McLEOD. 

Receiver-Mortgage. 

1. Where a party establishes an apparent right to land, and the person 
in possession is insolvent, a receiver will be appointed to take charge 
of the rents and profits during the pendency of the action. 

2. Qucere. whether a deed executed by the executor of a deceased mort- 
gagee, who undertook to sell the land in pursuance of the mortgage 
to his testator, would establish such apparent right; but when the 
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purchaser a t  such sale also sets up a release from the mortgagor, he 
makes out an apparent title, and is entitled to a receiver, although 
the release is attacked for fraud. 

(Kerch~aer v. Fairley, 80 N. C., 24; Nesbit v. Turrelztilre, 83 N .  C.,  535; 
Oldham v. The Bank. 84 N .  C., 304; Horton v. White, Ibid, 297; 
Lumber Co. v. Wallace, 93 N.  C., 22; cited and approved). 

This is an appeal from an ORDER APPOINTING A RECEIVER, 

made by Gilmer, Jzdge, at the August Term, 1886, of ROBE- 
SON Superior Court. 

The plaintiffs are the heirs at law of Duncan McNair, 
deceased, who, in January, 1869; had executed a mortgage to 
one John McCallum, a copy of which is filed with the conl- 
plaint. John McCallum died in 1871, leaving a will, with 
Alex. McRae and John L. McRae as executors, who duly 
qualified as such, and on March 9th, 1876, sold the land 
mentioned in the mortgage, at public auction, and executed a 
deed purporting to convey the land to the defendants. The 
plaintiffs allege that there was no authority or power in the 
executors of McCallum to sell under the mortgage; they 
further allege that the land mas bid off by the defendants 
with an express understanding and agreement with Duncan 
McNair, their ancestor, that they would buy the land for 
him, take title to themselves, and hold it till the debt se- 
cured by the mortgage should be paid, when they would 
convey to him. They further allege, that on the 18th day 
of April, 1876, Duncan McNair executed to the defendants 
a paper writing, purporting to be a deed for said land, but 
that at the time it was executed, the relation of mortgagor 
and mortgagee existed between the said Duncan and the 
defendants, and they insist that the conveyance was without 
adequate consideration, and was fraudulent and void, and, 
in addition thereto, that at the time of the making of said 
last named conveyance, it was understood and agreed that 
the defendants would hold the said land only as a security 
for the debts therein named, and that the said Duncan had 
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paid off the said debts, and a large part, if not all, of the 
$3,092.18, mentioned as the consideration of the deed ; that 
the defendants had received a large amount as rents, which 
should be credited on the debts and amounts named in the 
conveyance; that the said Duncan was in the possession of 
the land up to the time of his death, claiming it as his own, 
and that the plaintiffs have been in possession thereof since 
the death of said Duncan, their father, clairning and culti- 
vating the land as their own. 

They ask that the defendants may be declared trustees for 
the plaintiK~, and required to convey to them the legal title, 
for an account of the rents received, and for an account to 
ascertain the amount that was due to the defendants from 
Duncan McNair, and that the plaintiffs be allowed a reason- 
able time to pay the same, and in default thereof, that the 
land be sold, &c. 

The defendants, answering the complaint, deny specifi- 
cally and in detail, the allegations upon which the plaintiffs 
base their claim to have the defendants declared trustees, 
&c., and assert that the sale made by the executors of John 
McCallum, was in pursuance of the mortgage executed to 
their testator by Duncan McNair, and if there was no au- 
thority in the executors to sell, that the said Duncan as- 
sented to and concurred in said sale, and permitted the de- 
fendants to purchase the iand for value, without objection 
on his part, and at all times thereafter acquiesced in the 
same, and that the plaintiffs, who claim through him, ought 
not to be permitted to dispute their title. They also claim 
under the deed executed to them by Duncan McNair on the 
18th day of April, 1876, and deny that the relation of mort- 
gagor and mortgagee existed between them and the said 
Duncan, and say that the said deed was made in entire good 
faith, for fair value, and was intended to convey to them in 
fee simple any interest that the said Duncan had in said 
land. They admit that the said Duncan continued to reside 
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on the land up to the time of his death, but that at no time 
after the purchase by the defendant, did he dispute their 
title, or make any claim thereto, but at all times thereafter, 
and until August 5th, 1880, occupied the same as tenant of 
the defendants under lease, and that on that day, with the 
knowledge and concurrence of the said Duncan, they leased 
the land to the plaintiff Artemus NcSair, the said Duncan 
continuing to remain on said land with the said Artemus, 
and that all the plaintiff's had full knowledge of this. 

There are other matters set out in the answer in respect 
to the defendants' claim of title to the land, not necessary 
to be stated in considering the question before this Court. 
The defendants say in  their answer, "that the plaintiffs are 
totally insolvent, claiming nothing of any consequence but 
.the land in controversy in this action, and that they. or some 
of them, are now in the receipt of rents and profits of said 
lands, converting them to their own use, and that the said 
rents and profits are in danger of being lost." 

The copies of the mortgage deed from Duncan McNair to 
John McCallum, the deed from the executors of McCallum 
to the defendants, and the deed from Duncan McNair to the 
defendants, are filed with the pleadings as exhibits. The 
conlplaint and answer are ~erified. 

His Honor, after reciting that the defendants had estab- 
lished an apparent right to the property described in the 
complaint and answer, and that it appeared to the Court 
that the plaintiffs were in the possession of the land described 
i n  the. complaint and answer, and that the plaintiffs were 
insolvent, and the rents and profits of said land were in  
danger of being lost to the defendants, should they establish 
their title to said lands, made an order appointing a receiver, 
and from this order the plaintiffs appealed. 

ivy. T A. McNeill, for the plaintiffs. 
Messrs. N. A. McNeill and Wm. Black, for the defendants. 
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DAVIS, J., (after stating the facts). The Code, $379, pro- 
vides, that a receiver may be appointed : " before judgment, 
on the application of either party, when he establishes an  
apparent right to property, which is the subject of the action, 
and which is in  the possession of an adverse party, and the 
property or its rents and profits are in  danger of being lost, 
or materially injured or impairecl." 

The apparent right of the defendants to the property in 
this action, if it depended only upon the deed from the ex- 
ecutors of John McCallum, would perhaps not warrant the 
order appointing a receiver, but the deed from Duncan hlc- 
Nair, if b o m  Jide, as is allegetl by the clefendants, m-odd 
cure any defect in the title derivetl from the executor of 
John McCallurn, and as the equities upon which the plain- 
tiffs rely, are denied by the defendants, who, it is conceded, 
have the legal title, and it appears that the plaintiffs are 
in  possession of the property, and that by reason of their 
insolvency, the rents and profits will probably be lost to the 
defendants if they shall recover the land, the order appoint- 
ing a receiver was properly granted K e d n e ~  v. Fai~lcy, 
80 N. C., 24, and cases there cited; Xesbit v. !Ptrrrenti,ze, 
83 N. C., 535, and cases cited; Oldham v. B a d ,  84 N. C , 
304; HOI-ton v. White, S1 S. C., 297; Lumber Co. v. I.Vcdluce, 
93 N. C., 22. 

There is no error. Let this be certified. 
S o  error. Affirmed. 
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I?. H. PENDLETON, Ex't'r, and in his individual capacity, v. J. H. 
DALTON. 

Variance. 

1. Where a variance is not merely formal, but lies a t  the very root of 
the cause of action, it  is fatal to the plaintiff's right to recover. 

2. So where a suit was brought on a contract alleged to have been made 
with a decedent, and for the benefit of his estate, but the evidence 
showed that he was not a party to the contract in its origin, nor did 
he ever acquire an  interest in it by assignment, the variance was 
fatal, and the plaintiff was properly nonsuited. 

(Pendleton v. Dalton, 92 N. C., 185; cited). 

CIVIL ACTION, tried before Boykin, Judge at Fall Term, 
1886, of IREDELI, Superior Court. 

The Court intimated that upon the evidence the plaintiff 
could not recover, whereupon he took a nonsuit and ap- 
pealed. 

The facts appear in the opinion. 

Messrs. R. F. ArmJield and D. ill. Furches, for the plaintiff. 
Jessrs. George V: Strong, R. T. Gray and E. R. Stamps filed 

a brief, for the defendant. 

SMITH, C. J. The controversies to which the execution of 
the two written instruments mentioned in the record have 
given rise-one made on October 18th, 1862, the other on 
February 13th, 1863-have been, at various times, and in 
different forms, before the Court ; and their aims and results, 
as well as the grounds upon which they were prosecuted, are 
fully stated in the opinion in the last appeal to this Court ; 
Pendleton v. Dalton, 92 N. C., 185. I t  is unnecessary to repeat 
the facts in detail. Suits in equity were instituted in the 
name of W. J. Pendleton against the defendant, to enforce 
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performance of the second, as a superseding contract ; then 
in the name of F. H. Pendleton to enforce the former, and 
i n  both without success 

Again, a suit in  equity was instituted by the said T i .  J. 
Pendleton, in the IJnited States Circuit Court, to coinpel exe- 
cution of the October contract, which by his death abated. 

Another action was prosecuted in the name of the devi- 
sees of the said W. J. Pendleton, of whoin the said Frederick 
H. was one, in the Superior Court of Iredell county, to obtain 
a conveyance of the land upon a n  allegation that the con- 
tracts were made in  the interest and for the benefit of the 
deceased, and this action was dismissed for failure to justify 
the prosecution bond, under a rule in  the cause. 

I n  November, 1879, suit was brought by the said F. H. 
Pendleton, as executor of his deceased father, against the 
defendant, in which is demanded judgment for the sum 
($11,000) paid, as shown in  the receipt of February. Upon 
the trial, the Superior Cowt intimated an opinion against 
the plaintiff's ability to maintain the action, in which, upon 
appeal, this Court concurred. 

The present action, begun on June  6th' 1885, is in  the 
name of F. H. Pendleton, as executor, and in his own name, 
for the use of the estate of said W. J. Pendleton, against the 
defendant in person, and in  his capacity of executor of Pla- 
cebo Houston, and has for its object, as  did that. last men- 
tioned, the recovery of the money paid for the land, as dam- 
ages. I t  differs from the last proceeding, in that the action 
is for a breach of the contract of October, which is under 
seal, and to which there is no statutory bar, while the other 
was upon the contract of February following, to which, not 
being under seal, the bar of the statute did apply, and so 
i t  was ruled in  disposing of that appeal. 

The claim now asserted is solely i n  behalf of the estate of 
the  deceased, upon a n  equity derived out of a n  alleged, but 
undisclosed agency, exercised by the contracting obligor in  the 
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act of entering into the agreement, and niust be so consid- 
erect. 

The defendant denies the existence of any such agency, 
known to him, and asserts the contract to have been, and so 
intended, as upon its face appears, between the parties who 
executed it, and in their individual capacities. This respon- 
sive statement is sustained by his deposition taken and read 
in the cause, and wherein he further testifies, that hecaused 
to be prepared and signed, a deed conveying the land accord- 
ing to the covenant stipulations, and tendered the same after 
receiving the $11,000 payment, to said F. H. Pendleton, and 
it was refused because it did not embrace the larger area 
specified in the receipt of February. I t  is further testified, 
that after the refusal and the termination of the pending 
suit, he tendered, or rather offered to return the funds and 
securities to him, but they had then become, as ever since 
they have been, utterly worthless. 

On the trial before the jury, the plaintiff introduced evi- 
dence tending to show that the defendant had collected and 
applied to his own use the interest accrued on the several 
Confederate and State securities passed to him, and had trans- 
ferred the State bonds into his own name ; and that he had, 
in July, 1880, conveyed the same land to one Kennedy. 

There was no evidence of mistake in putting the cove- 
nant into its existing form, so as to warrant its modification, 
or that any one but the plaintiff, professedly acting for him- 
self, was known in the transaction of purchase. Moreover, 
in the bill filed in  February, 1868, an exhibit offered as evi- 
dence to enforce the contract of Octoloer, 1862, it is represented 
as made with the plaintiff individually, and as such he paid 
over the purchase money, and in December took possession 
with his slaves and stock, and worked the plantation. I n  
answer to this, the defendant states, that in theprevious suit 
to enforce the second contract, as contained in  the receipt, 
in the name of the testator, the plaintiff testified to his agency 
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in  the purchase, and its repudiation Ly him when reported, 
because it did not embrace the entire plantation. I t  is thus 
appaaent,, that while the present suit is in equity for the ben- 
efit of the testator's estate, it is upon a contract in which he 
is not a party in its origin or by a subsequent transfer, and 
consequently cannot prevail. The defendant made no such 
contract as alleged, with the plaintiff testator, on which he can 
recover. The variance in the case, made in the complaint 
and in the pleadings, is not immaterial, but the defect lies at 
the very root of the action. 

Without adverting to other difficulties in the plaintiff's 
way, we discover no error in the opinion of the Court upon 
the intim.ation of which he suffered a nonsuit, and there- 
fore it must stand as the judgment of the Court. 

No error. Affirmed. 

JOHN W. WILEY v. GEO. W. LOGAN. 

1. Where in  the trialof an action before a referee, the defendant puts 
his defence on one point which is sustained by the referee, he can- 
not ask to have other defences tried, not raised before the referee, 
when the conclusions of the referee have been reversed. 

2. So, in an action against the defendant for failing toaccount for notes 
put into his hands for collection, the referee ruled that the action 
could not be maintained for want of a demand, which ruling was 
sustained by the Superior Court, but sufficient facts were found by 
the referee to warrant a judgment, the question of demand being 
removed; It was held, that upon reversing the judgment in  the 
Supreme Court, the defendant was not entitled to have the case re- 
tried, on the issue as to whether he had ever received the claims or 
not. 
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After the judgment i11 this case, (see 95 N. C., 358,) the 
referee made his report, and the defendant filed exceptions 
thereto, which are set out in  the opinion. 

Mr. Sam7 F. Mordecai, for the plaintiff 
Mr. W. P. Rynum, for the defendant. 

SMITH, C. J. Upon the coming in  of the report i n  re- 
sponse to the order of reference, the defendant files excep- 
tions thereto, as follows: 

I. For that no allowance of commissions has been made 
upon the sum with which he is charged on the claim called 
the  Weaver debt. 

11. For that through inadvertence, the defendant is 
charged with that  claim, when it is not demanded nor speci- 
fied i n  any manner in the complaint, nor identified as the 
same indebtedness as that  mentioned as due by one Sylves- 
ter Mitchell. 

111. For that i n  overruling the conclusion of law of the 
referee, that for want of a previous demand the defendant 
had not become liable, no opportunity is allowed to show 
other defence to the claim. 

I. No objection is made to the first exception, and the de- 
fendant will be allowed a deduction from the amount found 
against him of fire per centum thereon. 

11. There is manifest confusion in  the proceedingsin which 
these notes are designated, for while the-sums called for i n  each 
are the same, they are i n  general terms referred to in the com- 
plaint as "notes on one S. Mitchell, placed in  defendant's hands 
for collection," and so they are designated in  one of the plain- 
tiff's exceptions to their rejection by the referee for want of 
a demand. Yet among the findings of fact, the referee, 
specifying the year in  which the notes were placed with'the 
defendant for collection, and the several amounts of each, 
describes them as the three notes on Sylvester Weaver, in- 
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stead of Sylvester Mitchell, not indicating otherwise tha t  
the same person is meant. 

Again, when the plaintiff was examined as a witness upon 
the inquiry before the referee, and was asked about the sol- 
vency of " the claim on Sylvester Mitchell," at the time 
when i t  was placed in  the defendant's hands, the question is 
objected to because the claim " m7as not mentioned specially 
in  the complaint," and no other reason assigned for its ex- 
clusion. 

When Sylvester Mitchell was under examination by plain- 
tiff, he  stated, though objection was made, that his financial 
standing in  1868 and 1859 was good; upon his cross-exam- 
ination by defendant, that he did not know of any such 
outstanding indebtedness of his own, nor does he recollect 
that  the defendant held such claims, nor whether he  paid 
anything to him ; and on his re-direct examination, he does 
not deny his liability on the notes set out in the defendant's 
receipt. 

The defendant, a witness in  his own behalf, was asked on 
cross-exan~ination about the debts of Mitchell, and, after a 
similar objection that they were not mentioned in the com- 
plaint, which was overruled, testified to his want of recol- 
lection of such notes or their amount, adding, " I did a great 
deal of business for Wiley, and at  some time may have had 
notes against Sylvester Mitchell." 

Recalled, the plaintiff testified, after the same form of 
objection, that he did, .he thinks i n  1858, put three notes in 
defendant's hands, to collect against Sylvester Mitchell, in 
the respective sums of $85, $100 and $40, for none of which 
he had accounted. 

These references to the testimony are not made to i t  for 
any  other purpose than to show that the indebtedness of 
Mitchell, alleged in the complaint in  a general way, author- 
ized the inquiry into the defendant's responsibility in  regard 
*to them which was made, and to show that the responsibility 
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was resisted upon the ground, untenable as i t  was, that they 
are not specified in the complaint, and upon none other. 
They were consequently within the sphere of the order of 
reference, and were properly taken cognizance of, passed on, 
and the result reported by the referee, though miscalled by 
him in  his report, as the debts of W e a ~ e r ,  instead of Mitchell. 

The referee finds all the elements to exist on which the  
agent's responsibility depends : the delivery ; the solvency of 
the debtor ; and that by proper exertion the debts could have 
been collected, while it does not appear that  they were pro- 
duced, or the failure to produce them in  any manner ex- 
plained ; and he exonerates the defendant in  this action 
because no demand therefor was made. 

Now, as all the facts which the parties chose to bring be- 
fore the referee, do warrant a n  inference of the defend- 
ant's liability, of which the absence of a previous demand i s  
held by the referee to relieve him, and as, in  our opinion, 
the reason given was wholly insufficient, no alternative was 
left but to declare the defendant's legal accountability, and  
to sustain the plaintiff's exception thereto. The referee's 
mistake in the name of the debtor, and such the record seems 
to show when the subject has been fully inquired into, ought 
not to be allowed to defeat the plaintiff's right in  thisregard. 

If any defence to the claim existed, i t  should; have been 
brought forward before the referee, and the case not haz- 
arcled upon the technical want of a demand. 

The report, corrected as to the conlmissions, must be con- 
firmed, and judgment entered accordingly. 

No error. Affirmed. 
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J O H N  L. McDOWELL V. THE MASSACHUSETTS AND SOUTH- 
ERN CONSTRUCTION COMPANY et als. 

Qualified Voters-Election-Registration. 

1. The ruling heretofore made in Southerland v. Goldsboro, ante, 49, 
and Duke v. Brown, ante, 127, in regard to the meaning of the term 
"qualified voters," as used in Art. 7, $7, of the Constitution, af- 
firmed. 

2. Before an election is held, opportunity must be given to all persons 
entitled to become qualified voters to register. and if this opportu- 
nity is denied, either purposely or by accident, it may vitiate the 
election, and will certainly do so, if such denial should materially 
affect the result. 

3. When the County Commissioners ascertain and declare the result of 
an election, their action and declaration cannot be attacked collat- 
erally, but it may be by a direct proceeding for that purpose. 

4. Where it is sought to directly attack and have declared void the ac- 
tion of the Coniniissioners in declaring the result of an election, the 
action need not be brought until some action is proposed to be taken 
under the alleged election. 

5.  So, where an election was held in 1883, for the purpose of obtaining 
authority to issue bonds in aid of a railroad corporation, which the 
Comnlissioners declared to have been ratified by a majority of the 
qualified voters, but it was not attempted to issue the bonds until 
1886; It was held, that an action brought to attack the finding of 
the Commissioners when they attempted to issue the bonds, was not 
barred. 

6. In an action brought to have an election to ratify the issue of bonds 
to a railroad corporation declared void, and to restrain the issuing 
of the bonds, it  was made prima facie a t  least, to appear, that the 
election was not called in accordance with law; that no notice of the 
election was given; that no opportunity was given for registration 
to such persons as had become qualified since the last election; that 
as a matter of fact, a majority of the qualified voters did not vote 
for the measure, and that there were various other grave irregular- 
ities: I t  was held, that an injunction until the hearing should be 
granted, to restrain all action under and in pursuance of the elec- 
tion. 
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7. Where in  such case, i t  was made to appear, that since the appeal was 
taken, the honds had been delivered; I t  was held, that it  was im- 

material. 

(Norment v .  Charlotte, 85 N. C., 387; Southerland v. Goldsboro, ante, 
49: Duke v .  Brown, ante, 127; Perry v. Whitaker, 71 N .  C.,  475; 
VanBokkelan v. Canaday, 73 N .  C.. 198; Heilig v .  Stokes, 63N. C., 
612; Coates v. Wilkes. 92 N .  C., 376; Harrison v .  Bray, 92 N. C.,  
488; Turnel* v .  Cuthrell, 94 N .  C., 239; Blackwell v .  McElwee, 94 N. 
C.. 435; cited and approved. Smallwood v. Nezuberne, 90 N. C., 36; 
Simpson v. The Commissioners, 84 N .  C., 158; Cain v. The Comnris- 
sioners, 86 N .  C., 8;  cited and distinguished. Reiger v .  The Coin- 
missioners, 70 N .  C., 319; commented on). 

MOTION to continue a n  injunction to the hearing, in  a n  
action pending in the Superior Court of RUTHERFORD county, 
heard before Avery, Judge, a t  Chambers, in Newton, on June  
1, 1886. 

The defendant, the " Rutherford Railway Construction 
Company," is a corporation organized under and in  pursu- 
ance of the statute, (Acts 1883, chap. 141). The sections of 
that statute necessary to an  understanding of the opinion of 
the Court, provide as follows : 

SEC. 2. That  the capital stock of said company may be 
created by subscription on the part of individuals, munici- 
pal or other corporations, in shares of fifty dollars each, 
which may be in  lands, timber, work or money, as may be 
stipulated. 

" SEC. 10. That  upon the written request of one fifth of the 
qualified voters of the county of Rutherford, the Board of 
Cornmissioners of said county shall cause an election to be 
held at  the several precincts of said county, for the purpose 
of submitting to the qualified voters thereof, the question 
whether the subscription of fifty thousand dollars voted by 
said county, on the seventh day of August, one thousand 
eight hundred and eighty;one, to the Rutherford and Spar- 
tanburg Railroad, may or may not be Itransferred and sub- 
scribed to the capital stock of ' The Rutherford Railway Con- 
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struction Company,' and also at the same time, the question 
of subscribing an additional fifty thousand dollars to the 
capital stock of said 'Rutherford Railway Construction 
Company.' 

"SEC. 11. That if a majority of the qualified voters of 
Rutherford county, at said election, shall vote for ' transfer,' 
then the railroad agents for said county, appointed by the 
conlmissioners to control the subscription voted to the Ruth- 
erford and Spartanburg Railroad, theseventh day of August, 
one thousand eight hundred and eighty-one, shall be author- 
ized to subscribe said fifty thousand dollars to the capital 
stock of the ' Rutherford Railway Construction Company,'and 
shall pay said subscription to said company in such manner 
as said agents shall believe to be best to promote and advance 
the construction and con~pletion of said railroad. 

"SEC. 12. And if a majority of the qualified voters of said 
county, at said election as aforesaid, shall vote for ' subscrip- 
tion,' then the said agents aforesaid, shall be authorized to 
subscribe the additional fifty thousand dollars thumoted for 
to the capital stock of said ' Rutherford Railway Construc- 
tion Company,' in like manner as provided in section eleven 
of this act." 

Section thirteen of this statute provides, that the county 
conxnissioners may issue bonds of the county named, in the 
way prescribed, to pay for the capital stock so to be, and 
when subscribed ; and section fourteen provides, that the 
proper county authorities shall levy a county tax, adequate 
to pay the interest that may accrue upon the bonds so to be 
issued, and the principal thereof when the same shall become 
due. 

The plaintiff alleges in his complaint, in substance, that 
the defendants, the county commissioners of the county of 
Rutherford, professed, in pursuance of the above statutory 
provisions, to cause an election to be held in t,hat county, as 
therein prescribed and allowed, on the 2d day of August, 
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1883, to take the sense of the qualified voters of that county, 
upon the propositions to subscribe $100,000 to the capital 
stock of the " Rutherford Railway Construction Company," 
i n  the way and manner prescribed, and they declared the 
alleged result of such election as follows : 

" I t  having been shown to us, that the election held on 2d 
day of August, 1883, upon the subject of a railroad suhscrip- 
tion, was carried for 'transfer,' and also for 'subscription,' 
by a nlajority of the qualified voters of said county, in ac- 
cordance with the 11th section of said act, incorporating the 
Rutherford Railway Construction Company, ratified by the 
General Assembly of North Carolina, on the 6th of Febru- 
ary, 1883 ; I t  is therefore ordered that said election be reg- 
istered." 

The plaintiff further alleges and demands judgment as 
follows : 

8. But complainant alleges and shows, that prior to said 
election, the books of registration of qualified voters were 
not opened at  each or any of the election precincts in said 
county, as the law required, nor were the qualified voters of 
said county, who had not theretofore registered, and those 
who had become qualified voters since the last registration, 
allowed a n  opportunity to register themselves as by the law 
they were entitled to; nor a t  said election were any persons 
allowed to vote whose names did not appear upon the old 
registration books, had and kept a t  said election precincts, 
there having been no registration of voters made or allowed 
since the election held in November, 1882, for members of 
the General Assembly, arid for other purposes. 

9. Complainant alleges and shows, that  a t  the time of said 
railroad election, there were many citizens and residents of 
said county who were qualified voters and entitled to regis- 
tration and to vote at  said election, and that  they were de- 
prived of their right and privilege to vote, by the neglect 
and refusal of the proper officers of the county to order the 
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books of registration to be opened as the law directs in such 
cases. 

Further complaining the plaintiff alleges, from informa- 
tion and belief, that a large majority of those so entitled to 
register and vote, would have voted against " transfer " and 
against "subscription" at  said election, if they had had an 
opportunity to do so, and whose votes would have changed 
the result adversely to " transfer " a r ~ d  " subscription," as de- 
clared by said county commissioners. 

10. Further complaining the plaintiff alleges and shows, 
that a majority of the qualified voters of said county, at said 
election did not vote for "transfer" and " subscription," for 
that the qualified voters in said county exceed three thousand, 
as the plaintiff is informed and believes, whereas the nurn- 
ber that voted for "transfer" was 1,493, and for ':subscrip- 
tion" was 1,225 votes, being a minority of the qualified 
voters of the count,y. 

11. Complainant further shows that notwithstanding the 
fact that no books of registration were opened as aforesaid, 
and the qualified voters of the county allowed to register 
and vote in the way provided by the law, and notwithstand- 
ing the fact that a majority of the qualified voters of the 
county did not vote for " transfer "and " subscription," yet said 
board of commissioners, in defiance of these facts and the 
law, proceeded to declare as aforesaid, that the said election 
was carried for "transfer" and for "subscription," by a ma- 
jority of the qualified voters of said county. 

12. That in further consummation of their illegal pur- 
poses, the said board of commissioners did subscribe to the 
capital stock of the Rutherford Railway Construction Coin- 
pany, in the name of the county of Rutherford, the said 
$50,000 theretofore subscribed to the Rutherford and Spar- 
tanburg Railroad, and the further sum of $50,000, voted as 
aforesaid. 
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Further complaining, the plaintiff alleges and shows, that 
the defendant Frank Coxe, a citizen arid resident of the 
county of Polk, was dppointed by the board of commission- 
ers the agent of the county, and the said bonds so signed by 
the chairman, to-wit : bonds to the amount of $100,000, were 
delivered to him to be paid to the said Rutherford Railway 
Construction Company, as provided in section eleven of said 
charter. 

Further complaining, the plaintiff alleges and shows, that  
for the payment of the coupons on said bonds now accrued 
and maturing, and for the purpose of creating a sinking 
fund for the ultimate payment of said bonds, the board 
of con~missioners of Rutherford county are threatening 
to and are about to levy and collect a special tax upon 
the person and taxable property of the plaintiff, situate in 
said county, and upon the taxable property of all the pro- 
perty holders in said county, and that said tax will be levied 
unless said levy and collection are restrained by the order and 
decree of this Court. 

Further complaining, the plaintiff alleges and shows, that 
the transfer of the subscription of fifty thousand dollars, 
theretofore made to the Rutherford and Spart,anburg Rail- 
road Company, was illegal and void, in that the election was 
not held upon the petition in writing of one fifth of the qual- 
fied voters of the county, but of a less number, as plaintiff 
is informed and believes, and because said election was held 
without a registration of voters, as the law requires, whereby 
a large number of the qualified voters of the county were 
disfranchised and not allowed to vote, because their names 
mere not upon the old registration books which were used a t  
said election ; and because, also, the said " transfer " and "sub- 
scription " were not carried by a majority vote of the quali- 
fied voters of said county. 

Further complaining, the plaintiff shows, that for the 
reason set forth in the foregoing paragraph of the complaint, 
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the said election as to the additional subscription of fifty 
thousand dollars, was illegal and void, and that thesaid sub- 
scription WAS not carried by a majority vote of the qualified 
voters of the county. 

Further con~plaining, the plaintiff shows, that by the first 
section of the act incorporating the Rutherford Railway Con- 
struction Company, it is provided : First, that a railroad may 
be constructed from Rutherfordton by way of Forest City, 
to the South Carolina line, in the direction of Spartanburg 
or Gaffney City, in South Carolina ; or, secondly : BF way of 
Forest City to Shelby and Whitaker, North Carolina, or to 
King's Mountain, or to Gastonia, North Carolina, by way of 
Shelby, as may be most practicable. 

That disregarding the provisions of the charter, the said 
Railroad Construction Company have selected neither of the 
routes prescribed by the charter, but have located the line of 
their road by way of Forest City and Shelby, and thence to 
Black's Station, a point on the Atlanta and Charlotte Air 
Line Railroad, in South Carolina, and about ten miles distant 
from Whitaker, and much further from either of the other 
termini prescribed in their charter. 

That the said Railway Construction Company, through 
their contractors, the Massachusetts and Sout,hern Construc- 
tion Company, are now grading said road, so located be- 
tween Black's Station and Shelby, although out of the route 
between Shelby and either of the points or termini named in 
the charter, and that said corporation has altogether refused 
to adopt either of the termini so named in the charter, and 
are now progressing with the grading, &c., upon the line so 
situated and adopted as aforesaid. 

That when the vote was taken upon the propositions to 
subscribe as aforesaid. it was upon the provisions of the char- 
ter and upon the location as therein provided, and no other; 
the said subscription, if legal, cannot be applied to the build- 
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i n g  of the road upon a route to a point not authorized by 
the charter. 

Further complaining, the plaintiff shows, that there is a 
contract existing between the Rutherford Railway Construc- 
tion Company and the Massachusetts and Southern Con- 
struction Company, a foreign corporation, but now by virtue 
of some contract constructing the road of said Rutherford 
Railway Construction Company between Rutherfordton and 
Black Station, by which said Massachusetts Company is to 
receive the bonds aforesaid, and have already received a 
small part of the same, as plaintiff is informed and believes, 
under and by virtue of the said contract, the exact particu- 
lars of which contract are not known to the plaintiffs. 

Further complaining. the plaintiff; from information and 
belief, alleges, that said county bsnds, so authorized to be 
issued, as aforesaid, were not executed and delivered to the 
said Frank Coxe in the said county of Rutherford, but on the 
contrary, the said bonds were taken by the regist,er of deeds 
of Ruiherford county to the city of Philadelphia, and there 
countersigned by him, and then delivered by him to the 
said Frank Coxe, in said city of Philadelphia, but whether 
the county seal was there affixed to the said bonds heais not 
informed. 

Further complaining, the plaintiff shows that one J. W. 
Morgan is the chairman of the board of commissioners 
of Rutherford county, and was at the time that said bonds 
were signed by him as chairman. 

Plaintiff further shows, that a summons has been issued 
against the aforesaid defendants in this case, before the filing 
of this complaint. 

Wherefore plaintiff demands judgment : 
1st. That said bonds so issued and delivered to said Frank 

Coxe, agent of Rutherford county, shall be declared to be 
invalid, null and void, and that said Frank Coxe be ordered 



522 I N  THE SUPREME COURT. 

to deliver the same to the Court, to the end that the same 
be cancelled and destroyed. 

2d. That  said Frank Coxe, agent as aforesaid, be perpet- 
ually enjoined and restrained from issuing or parting with 
said bonds for any purpose whatever, without the order or 
direction of the Court, or for the purpose of cancellation as 
aforesaid. 

3d. That  the said board of commissioilers of Rutherford 
county be restrained and enjoined perpetually from levying 
or collecting any special or other tax for the payment of 
coupons of said bonds, or to create a sinking fund for the 
payment of said bonds, or the subscription of stock rnade to 
said Rutherford Railway Constructiori Company. 

4th. That the Massachusetts and Southern Construction 
Con~pany be enjoined and restrained from receiving from 
said Frank Coxe any of said bonds; and that  said company 
be ordered by the Court to deliver up for cancellation any 
such of said bonds received by said company heretofore, o r  
from using the same for any purpose or profit without the 
leave of the Court first had and obtained. 

5th. That the Court declare that said election herein be- 
fore described is null and void, and all actings and doings 
under it are null and void, and of no effect. 

And for such other and further relief as the facts of the  
case and equity may require. 

The complaint is verified, and upon it, a Judge at  Cham- 
bers made an  order that  the defendant show cause at  a t ime 
designated, why a n  injunction should not be granted a s  
prayed for, pending the action and until the hearing upon 
the merits, and for the meantime, granted a restraining 
order. 

Before the time to show cause, the defendants filed their 
answer, in  which, after admitting some of the material alle- 
gations, they aver the regularity and validity of the election 
mentioned in  the complaint in  all material respects, and  
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deny that the defendant railway company are constructing 
their road on a line other than as allowed by their charter, 
and as matter of further defence they allege as follows: 

" 1. That at an election regularly and lawfully held in 
Rutherford county, on the 2d day of August, 1881, a majority 
of the qualified voters of said county voted for a subscription 
to the Rutherford and Spartanburg Railroad, un,der the pro- 
visions of an act, entitled '.An act to authorize Rutherford 
county and other municipal corporations to subscribe to 
railroad stock." 

2. That in pursuance of an act entitled "An act to incor- 
porate the Rutherford Railway Construction Company," rat- 
ified the 6th of February, 1883, Act 1883, ch. 91, p. 141, the 
Board of Coniniissioners of Rutherford county, on the writ- 
ten request of one fifth of the voters of said county, caused 
an election to be held in the several precincts of said county, 
on the second day of August, 1883, for the purpose of sub- 
mitting to the qualified voters thereof, the question whether 
the subscription of fifty thousand dollars, voted by said 
county on the - day of August, 1881, to the Rutherford and 
Spartanburg Railroad, may or may not he transferred and 
subscribed to the capital stock of the Rutherford Railway 
Construction Company, and also at the same time, the ques- 
tion of subscribing an additional $50,000 to the capital stock 
of the Rutherford Railway Construction Company. 

3. That the Board of Commissioners declared solemnly, 
and so entered of record, that the election was carried for 
transfer and subscription. 

4. That in pursuance of the charter, the county of Ruth- 
erford, through its agent, made a subscription of $100,000 
to the Rutherford Railway Construction Company, which 
stock has been voted by it in the subsequent meetings of 
said company, and it is a regular and legal stockholder to 
that amount, in said company. 
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5. That in payment for said stock, the county commis- 
sioners delivered the $100,000 of county bonds to Frank 
Coxe, their agent, who holds them as agent for both the 
Rutherford Railway Construction Company and the county 
of Rutherford, under contract between the several parties. 

6. That Frank Coxe has already paid out ,and delivered 
to the Massachusetts and Southern Construction Company, 
$10,000 of these bonds in payment for grading, and there 
has been done by said company a large amount of additional 
work, which will very soon entitle it to receive $20,000 more 
of said bonds, which work has been done on the strength of 
these bonds, and that said company now has a force of sev- 
eral hundred hands at work, and has expended large sums 
of money to con~plete the work, and entitle them to the 
bonds. 

8. That under these several contracts, Frank Coxe, as agent 
of the Rutherford Railway Construction Company, is the bona 

j ide holder of these bonds, the value of which has been paid 
to the county of Rutherford in stock of said company, and 
if there is any defect or irregularity in the issue of these 
bonds, these defendants had no notice of the same, and 
that said bonds are not now due, and will not be for ...... 
years. 

9. That the Massachusetts and Southern Construction 
Company is a purchaser for value, and is a bona jide holder, 
without notice of any irregularity or other defect, of ten of 
these bonds. 

10. That the judgment of the board of commissioners of 
Rutherford county, declaring that the election for (' transfer " 
and " subscription " was carried, has not been impeached nor 
set aside by any direct proceeding, and that this judgment 
is binding on everybody until reversed. 

11. That the plaintiff, as defendants are informed and 
believe, is well aware of all these subscriptions, contracts 
and  issuing of bonds, and stood by and did not interfere 
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until the vested right of defendants had accrued, and as 
defendants are advised, it is now too late to invoke the extra- 
.ordinary interference of a Court of Equity. Wherefore, 
defendants pray to be hence dismissed with their reasonable 
costs, &c., &c." 

The plaintiff made reply to the answer, averring the truth 
of the allegations of the complaint, and especially as fol- 
lows : 

" 2. The second paragraph of said answer is not admitted to 
be true, but on the contrary, the said election was not ordered 
in  pursuance of the charter, in that it was not held at the 
written request of one fifth of the qualified voters of the 
county, the said petition not being signed as required by the 
act, and the said petitioners not alleging that they were 
qualified voters of the county, being in fact less than five 
hundred, and the qualified voters in the county at  that time 
being three thousand, to the best of afiant's knowledge and 
information, after a full investigation. And said second 
defence is not true also, in  this, that it does not appear, and 
in fact, there was no official and legal adjudication of the 
board of commissioners that one fifth of the qualified voters 
of the county had applied by written petition for said elec- 
tion. 

3. I n  reply to the third paragraph of the answer, the 
plaintiff says that it is not true, as he is informed and be- 
lieves, and avers the fact to be, that the Board of Commis- 
sioners ever compared the vote at said election, and adjudi- 
cated and declared the result at all, or as required by law, 
and the plaintiff reiterates the allegation, that in fact, the 
vote of 1,225 for '! subscription" cast at said election, was not a 
majority of the qualified voters of the county; that said 
defendants were so informed at  the time, and 'well knew. 
Nor does the affiant believe that 1,493 votes cast for " trans- 
fer," was a majority of the qualified voters of the county, nor 
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was there any public and legal notice of said election given 
to the electors. 

4. I n  reply to the fourth allegation of the answer, hesays, 
that $100,000 was not subscribed to said road in pursuance 
of the charter, and that the county of Rutherford had no 
legal authority to subscribe the same, or to ratify the same, 
a t  any subsequent meeting of the company. 

5. I n  answer to the fifth paragraph of the answer, the 
plaintiff says that the said bonds were not signed and deliv- 
ered to said Frank Coxe at Rutherfordton, but in Philadel- 
phia, Penn., in the month of March, 1886, and after it was 
known and believed that an injunction would be applied for 
against their issue ; t>hat they were issued and delivered to 
forestall the plaintiff's action; done in the night, and secretly 
by the parties defendant, as will be more fully shown by 
affidavit submitted. 

6. As to the sixth matter of defence, plaintiff says, that 
at the time $10,000 of bonds were delivered to the Massa- 
chusetts and Southern Construction Company, if the same 
were delivered at all, the said company had been notified, 
and had been long before, that said subscription of $50,000 
had not been carried by a majority of the qualified voters 
of the county, and they had full notice of the defects in said 
vote and subscription. Plaintiff further answers and says, 
that he is informed and believes that Frank Coxe did not 
deliver said $10 000 of bonds to said company, but advanced 
his own money to operate with, and retained the bonds in 
his possession, and at the time he well knew the purpose of 
the plaintiff to contest the said matter. Plaintiff excepts to 
said answer, in that it does not state when these $10,000 of 
bonds were delivered to said company. He  further avers, 
that much'the greater part of the work done by the Massa- 
chusetts and Southern Construction Company to the alleged 
amount of $20,000 of bonds, has been done since the com- 
mencement of this action against it, and with full knowledge 
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thereof. For further answer, plaintiff says and avers, that 
the  charter of the Rutherford Railway Construction Com- 
pany requires the bonds to be delivered to the agents of the 
county, there being thirteen of them, constituted to receive 
the bonds and use them in the construction of the road, and 
that  Frank Coxe had and has no legal right to hold and 
use the same. 

8. I n  answer to the eighth paragraph of the defence, (that 
being No. 7,) the plaintiff is informed and believes, and 
avers that Frank Coxe is not the bona jide holder of said 
bonds in any other sense or manner than herein before stated, 
and that both he and the other defendants had notice of all 
the infirmities attached to said bonds and said subscrip- 
tions 

9. The plaintiff denies the allegation of the ninth para- 
graph of the defence, and refers to the foregoing paragraph 
of the reply to defendants' several defences. 

10. I n  reply to the tenth paragraph of the answer, the 
plaintiff denies the truth thereof, and says that there has 
been no comparison of the vote and adjudication of the 
result, and that there has been no judgment of said board 
binding and conclusive, or that cannot be impeached, as set 
forth in the complaint and in his answer to the several 
matters of defence as set forth in the answer of the defend- 
ants. 

11. I n  reply to the eleventh allegation of the defence, the 
plaintiff says, that it is not true that the plaintiff stood by 
and did not interfere until the vested rights of the defendants 
had accrued, but on the contrary, he contended from the 
beginning that the "subscription" and "transfer " had not 
been carried by the legal rote, and i t  was well known that 
he did so contend. That, although the election was held in 
August, 1883, there was nothing done until long afterwards, 
but when the county proposed to issue the bonds, which was 
not until very recently, to-wit, in March, lS86, and when it 
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was clearly seen that  the comniissioners did intend to com- 
mit  the county to the subscription, by issuing the bonds and 
imposing a tax upon the people, the plaintiff did oppose the 
same, and that  thereafter, well knowing this, by contrivance 
and secret means, and to anticipate the action of the plaintiff, 
who was endeavoring to employ counsel to bring suit for an 
iiljunction, i n  the night-time signed said bonds, and they 
were carried next morning to Philadelphia, and the final 
execution of them was made by the register of deeds of said 
county, and the bonds then put in the hands of Coxe, and 
kept out of reach of the process of this Court, which will 
more fully appear in  plaintiff's affidavit." 

At the  hearing of the motion for a n  iiljunction, numerous 
affidavits and much documentary evidence were produced 
by the parties. The Judge, after finding the facts upon 
which he  based his judgment, stated his conclusions of law, 
and gave judgment as follows : 

" 1st. That  a majority of those actually voting having cast 
their votes in  favor of " subscription" and " transfer," at  the 
election on the 2d day of August, 1883, absent voters are 
assumed in law to have assented, and i t  is not essential to 
t h e  validity of the subscription, thnt a majority of all the 
resident voters of Rutherford county should have actually 
voted in  favor of subscription. 

2d. That  the entry and order made by the board of county 
commissioners of Rutherforcl county, on the 7th day of 
August, A. D. 1886, is an  adjudication on the part of said 
board, that a majority of the qualified voters of Rutherford 
county voted a t  said election, held on the 2d of August in 
favor of " subscription " and "transfer," and is conclusire as 
to that fact on all persons. 

3d. That  the bonds in controversy, being held by Frank 
Coxe, trustee, under the contract put i n  evidence, and the 
Massachusetts and Southern Construction Company having 
contracted obligations by reason of their beneficial interests 
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in said bonds in the hands of said trustee, holding under 
said contracts, said bonds are deemed in law to have passed 
into the hands of an' innocent purchaser without notice, and 
their validity cannot be questioned by reason of any irregu- 
larity in the manner of holding said election, or in publica- 
tion of notice for said election, or in the manner of issuing 
said bonds. 

I t  is therefore ordered and adjudged by the Court, that 
the restraining order heretofore granted in this case, be 
vacated. 

From this judgment, the plaintiff appealed to this Court. 

Messrs. W. P. Bynum, E. C. Smith and J. C. L. Harris, for 
the plaintiff. 

Messrs. D. Schenck and Charles Price, filed a brief for the 
defendants. 

MERRIMON, J., (after stating the facts.) There is error in 
the first conclusion of law upon which the Court founded its 
judgment denying the motion for an injunction. I t  seems 
to have been governed by what was said-not decided-in 
Reiger v. Commissioners, 70 N. C., 319, and commented upon 
in ilTorment v. Charlotte, 85 N. C., 387. The interpretation 
suggested in the former case by the late Chief Justice PEAR- 
SON, of the phrase, " a  majority of the qualified voters of 
the county, city, town, or other municipal corporation," is 
not the correct one, as has been expressly decided at the 
present Term, in the cases of Southerland v. Goldsboro, ante, and 
Dzde v. Brown, ante. 

I n  the latter case, the Cllief Justice says that the term 
" qualified voters," as used in Art. VII, $7, of the Constitu- 
tion, must be construed as embracing " those whose compe- 
tency has been passed on in their admission to registration, a s  
p ~ i m a  facie proof of the number, and of course this list being 
open to correction for deaths, removals and other causes sub- 

34 
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sequently occurring, and perhaps for inherent disqualifica- 
tions existing at  the time of registration, and errors in admit- 
ting their names to the list." 

An essential requisite of a qualified elector-voter-is, 
that he shall be registered as such. The Constitution (Art. 
VI., $51, 2,) in prescribing the qualifications of electors, de- 
clares that the General Assembly shall, from time to time, 
provide " for the registration of all electors; and no person 
shall be allowed to vote tuithm~t registmtion." 

The obvious purpose of this provision, is to ascertain who 
are entitled to vote, and to facilitate the exercise of the elec- 
tive franchise by citizens so entitled, and to prevent unlaw- 
ful voting, fraud, and confusion in all elections by the peo- 
ple. 

A lawful registered elector, and only he, is a qualified 
voter in the sense of the Constitution ; and, also in the sense 
of all statutes, nothing to the contrary appearing. Who 
were the qualified voters at  a particular election, were those, 
and only those, who were then lawfully registered. Hence, 
when an election for any purpose is required to turn and 
depend upon the vote of a majority of the qualified voters 
of a county, city, town or other municipal corporation, and 
the election has been held, i t  becomes necessary to look to 
the registration books of the election to ascertain who were, 
and the whole number of the registered-" qualified voters" 
-at the election, subject to just scrutiny. I t  seems to us that 
the interpretation we have thus given to " qualified voters," 
is the necessary as well as the reasonable one. 

We may add in this connection, that while the registra- 
tion of electors is thus essential and very important, oppor- 
tunity must be offered to all persons eligible to become qual- 
ified voters, to register as such, next before each election, as 
prescribed by law. The law encourages electors to vote, and 
i t  provides and intends that each person eligible shall have 
opportunity to qualify himselfto that end, before an approach- 
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i n g  election. And if such opportunity shall be withheld or  
denied, on purpose, by accident, or by inadvertence, such 
denial would vitiate and render void the election, certainly 
if such denial should materially affect the result. Perry v.. 
Whitaker, 71 N. C ,  475 ; ThnBokkelan v. Cnnaday, 73 N. 
C., 198. 

Nor do we think the second conclusion of law upon m-hich 
the  Court based its judgment, correct. Accepting it as true, 
that the commissioners of Rutherford county did ascertain 
and declare the result of the election . in question properly 
and  sufficiently-and this by no means appears to be cer- 
tain-their ac.tion in  that respect, while it could not be at- 
tacked collaterally, was not conclusive, and i t  might be ques- 
tioned and contested in  an  action brought directly for that 
purpose. I t  cannot be, that such a determination and exer- 
cise of authority by county commissioners, in respect to mat- 
ters fi-equently involving questions and rights of great mo- 
ment, are final and absolutely conclusive. There is certainly 
no  statute that so provides, and the spirit and principle of 
law in regard to the settlement and determination of the 
rights of parties and the public, plainly imply the contrary. 

The counsel for the appellants in their brief, cited and 
relied upon Smallwood v. New Berne, 90 N. C., 36. That  case 
is not like, but very different from the present one. I t  decided 
tha t  the decision of the mayor and commissioners of the 
city of New Berne could not be attacked collaterally in  an  
action to restrain the collection of taxes, as was attempted 
to be done; but the Court said: "If  the plaintiff was dis- 
satisfied with the action of defendants in ascertaining the 
result of the vote in the respect mentioned, he ought, a t  the 
proper time, to have brought his action to question the 
t ruth and justice of their decision of the matter; and had 
the same reversed, declared irregular and void, or properly 
modified. There was a remedy, but that remedy cannot be 
had in an tiction like this." Nor did this Court say, or in- 
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tend to say to the contrary, in Si7npsol1, v. Commissionem, S4 
N. C., 158 ; Cnin r. bo?nmissiol~e~s 86 N. C., 8 ; and A7o~nmf 
v. Charlotte, S5 N. C., 387. These cases decide that the 
decision of the county commissioners in  ascertaining the 
result of a n  election, cannot be contested collaterally, in  ail 
action to prevent the collection of taxes, made necessary by 
the result of such election. They do however, suggest 
a remedy that might have been invoked a t  the proper time. 

The  chief and leading purpose of this action, is to cont,est 
directly the regularity and validity of the election in  ques- 
tion, including the ascertainment and dec1ar:ition of the . 
result thereof by the county commissioners. The plaintiff 
seeks to have the election adjudged void for thc ca,uscs :dlcged, 
and prays for incidental equitable relief by ii~jnnction l)c1111- 
ing the action, and a perpetual injnl~ct.iou, &c. \I'c (.all scv 

no reason why this is not compet,cnt, ;~ l t l ro~ ig l~  n-ck 11pc11  rot 
now decide conclusively ally ques t io~~ ill t l i i - :  1.csl)cc.t. I t  is 
true, the plaintiff did not bring his nctiui~ i ~ t  U I I W  :~ftcr t l ~ c .  
result of the election was declnretl, or l ~ ~ i q ~ o r t t ~ l  to 1)c clc- 
clared, to contest its validity, but it \\-as .;lot noc.cw:rry t l ~ a t  
he shoultl (lo so, until sonle actio~l ~\-il.: ;~ l )ont  to 1 x 3  t;rl;c~~ i ~ ,  
pursuance of' it. I t  might l ~ c ,  t l ~ t  tlic tvuilty ;~~ltl~oritic,., 
seeing t,llc clcvtion \\-n.q irrcgu1:rr :ultl voitl, \\-Otilll so Ir.o;it :11it1 
disregard it, ill \ \ - l l i c . l ~  v:~s(l, :ti1 :~c t io~l  to I I ; \ T - C  it ili~,larccl 
void woul(1 be nlnlc1ctJs-;il.y. 1 1  Q , Y , I I ~ - :  t1i:lt t l 1 t 3  1)1;1i11tiIl' ~ I Y V  

notice of his l)~irl~o:.t~ to 1 >r i  I I ~  l l i -  ; i(, t  ; ! , I I .  \ \ - I I I > I I ,  i1i111 :I.< ,SOOII : I <  
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tion mentioned to be held a t  the written request of one fifth 
of the qualified voters of the county named, but  at  the re- 
quest of a less number; that no notice of the election was 
given; that the registration books for electors were not 
opened next before the election as required by law, i n  con- 
sequence of which illany persons eligible to be electors did 
not have opportunity to register as such, and did not do so, 
and hellce did not vote; that many of these persons would 
hare  voted against the subscril~tion in question, if they had 
had opportunity to do S O ;  that a majority of the qualified 
voters of the county did not vote in  favor of " tmnsfer)' and 
"subscription;" that the result of this election was not as- 
certainctl and tleelared in  the manner required by law, or at  
al l ;  that, newrtlic~leis, the defendant county conmiissioners 
untlertook to 5ubicribe for one hundred thousand dollars of 
the capital stock of the defendant railway company, and 
placctL in  tlte Iraildi of the defendant Coxe, as trustee, one hun- 
dred tllous:~n(l clolln~s of the bonds of the county to pay for 
iucli itocl; , t1r::t tile tlefe~ldant commissioners threaten to 
lev\- :L t a ~  011 t l ~ c  t au l ) l e  1)roperty of the tax-payers of that  
tu1111t \  t o  ~xi-cl 1111,11('y to pay interest that may come due 
i ~ l t ' t ~  -11 '  1 1  l~oi~t i- .  ::ntl t o  proride a sinking fund to pap the 
1 1 1  1 1 1 ,  i j ~ 1 1  t l r c  i c lo t  tlr,rt t l ~ v  tlefeiidants, each and all of them, 
I I , I I ~  I I I ~ I I ~ Y  t l i ,~t  :L 111:rjority of the qualified voters of the 
( I 111111\. 11111 1101 \ otc. i11 fa\ or of such subscription, and also 
I tot I (  c L  of tlre imql i l<~r i t i t . ,  and defects in  the election as 
,1111;~,1. t l ~ : ~ t  t 1 1 ~  clc~fi~l(l:ll~t ( 'me is not a bona JSde holder 
oi t Ire I)untl> <o 111,rcetl in his hands, that the election was 
I r c l ~ i  i l l  A \ r ~ g i ~ i t ,  lhh.3, l ~ n t  110 steps were taken in  pursuance 
of ~ t ,  nntll ill ; \ larcl~, lhS6 ;  and that the defendants, know- 
ing of the l~lnintiff's purpose to bring this action, covertly 
cnuietl the bonds mentioned to be partially executed in said 
countj-, and clanclestinely sent to Philadelphia, in  the State 
of I'cnnsylvania, where they were finally executed, &c., &c. 
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Unquestionably, the plaintiff alleges a cause of action. 
The defendants admit some of the material allegations, but 
they deny that the election was in any material respect 
affected by irregularities-certainly not by such as rendered 
i t  void; and they insist, that the subscription for the capital 
stock mentioned, was legally and properly made, and also, 
that the bonds were in all respects legally issued, and passed 
into the hands of bona jide holders of them for value, and 
without notice of the alleged irregularities or defects in the 
issue of them. 

As is our duty in such cases, we have carefully examined 
the affidavits and documentary evidence produced in sup- 
port of and against the motion for an injunction. I t  is not 
necessary-perhaps proper-that we shall analyze it here, or 
make any formal findings of the facts. I t  is sufficient to 
say, that we are fully satisfied that the evidence tends strongly 
to prove the material allegations of the plaintiff, and we do 
not hesitate to decide that the Court ought to have granted 
an injunction as prayed for, pending the action, and until 
the hearing upon the merits. Heilig v. Stokes, 63 N. C., 612; 
Coates v. Wilkes, 92 N. C., 376 ; Harrison v. Bray, Ibid., 488 ; 
Turner v. Outhrell, 94 N. C., 239 : Blackwell v. McElwee, 
Ibid., 425. 

Since the argument before us, the counsel for the appellees 
have presented for our consideration, an affidavit, in which 
i t  is stated that the bonds of the county of Rutherford, men- 
tioned in the pleadings, have, since this appeal was taken, 
been delivered by the defendant trustee to the defendant the 
Massachusetts and Southern Construction Company, and it 
and the defendant the Rutherford Railway Coristruction Com- 
pany have in all things and respects complied with-their 
part of the can&&, likewise mentioned in the plead- 
ings, &c. 

If this be true, and the facts could be brought before us  
in some appropriate way, it could not affect the chief pur- 
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pose of this action, which is, to have determined the validity 
or invalidity of the election in question. The defendants, 
other than the defendant commissioners, are properly made 
parties, merely for the purpose of enabling the plaintiff to 
obtain equitable relief by injunction against them, to pre- 
vent all the defendants from doing, under and in pursuance 
of what is alleged to be an invalid election, such things as 
might, and probably would, create complication that niight 
prove injurious to the county named and the plaintiff, if the 
election should be declared void. The purpose is not to set- 
tle and determine the defendants' rights: other than the 
defendant, county commissioners, except incidentally and to 
a limited extent, by the exercise of the power of restraint by 
injunction. Whatever the defendants have thus done, has 
certainly been done with notice of this action, and whatever 
is embraced by it ; and they have proceeded at their peril. 

There is error. To the end that an injunction pending 
the action may be granted, as demanded by the motion in 
the action for that purpose, let this opinion be certified to 
the Superior Court according to law. I t  is so ordered. 

Error. Reversed. 

J. W. OOFORTH, in behalf of himself, &c., v. THE RUTHERFORD 
RAILWAY CONSTRUCTION COMPANY et als. 

1. The ruling in the preceding case of McDozvell v. The Constmction 
Co., affirmed. 

2. The validity or invalidity of an election may be tested by an action, 
although it is alleged that innocent persons have acquired rights 
under the election as declared by the proper authorities. Such al- 
leged innocent parties, although parties to the action, are not pre- 
cluded by a judgment declaring the election void, but their rights 
must be tested by actions prosecuted for that purpose. 
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3. Where the question of subscription to two different railway corpora- 
tions is to be submitted to a vote, it is inlproper and irregular to sub- 
mit them as a single proposition, at the same election and on the 
same ballot. 

~(McDowell r. The Construction Co., ante; cited and approred). 

MOTION to continue an  injunction to the hearing, made in  
a n  action pending in  CLEVELAXD Superior Court, heard 
before MacRae, Judge, at  Chambers, in  Lexington, on June 4, 
1886. 

The  purpose of this action is to contest the validity of, and 
have adjudged void, an  election caused to be held in  the 
county of Cleveland, by the commissioners thereof, on the 
29th day of August, 1885, to take the sense of the "qualified 
voters" upon the question, whether or not that  county should, 
as allowed by the statute, (Acts 1883, ch. 141, $2; l'he Code, 
$1996,) subscribe to the capital stock of the defendant The 
Rutherford Railway Construction Company, to the amount 
of $75,000, and also to the capital stock of the Western Air- 
Line Railroad Company, to the amount of $50,000. 

The plaintiff, a tax payer suing for hirnself and all others 
interested i n  like manner with himself, alleges in  his com- 
plaint, that the election referred to was ordered to be held 
but by two of the defendant commissioners; that  notice 
of such election was not given for the time required by law; 
that  the registration books for the registration of electors 
were not opened, certainly in  several townships, next before 
the election, so that inany persons eligible to be voters at  it, 
did not have opportunity to register and become qualified 
voters, who would-many of them-have voted against 
" subscription " for such stock ; that a majority of the qualified 
voters of such county did not rote in favor of "subscription," 
as the defendant commissioners, or a part of them, falsely 
pretended to ascertain and determine; that the result of the 
said election was not duly ascertained and declared as pre- 
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H. D. Lee & Co., trustees for said county, or to the Ruther- 
ford Railway Construction Company or its agents, or to the 
Massachusetts and Southern Construction Company or its 
agents or employ&, or to any other person or body corpo- 
rate. 

111. That the subscription made as aforesaid to the Ruth- 
erford Railway Construction Company of $75,000 by the 
Board of Commissioners of Cleveland county, be declared 
by the Court to be illegal and void, and that the same be 
erased from the subscription list to the capital stock of said 
company. 

IV. That said board of commissioners be restrained from 
assessing and levying a special or other tax upon the plain- 
tiff and other tax payers of said county for the payment of 
said capital stock, as subscribed to the said company. 

V. For such other relief in  the premises as to justice and 
equity may appertain." 

Upon n~otion of the plaintiff, at Chambers, on the 17th 
day of May. 1886, a Judge, upon consideration of the verified 
complaint, granted a rule upon the defendants to show cause 
why an injunction pending the action and until the hearing 
upon the merits, restraining the defendants from taking 
further action under and in pursuance of the election so 
alleged to be void, should not be granted, and also granted 
a restraining order, &c. 

Afterwards, at Chambers, on the 4th of June, 1886, the 
Judge denied the motion for an injunction, and gave judg- 
ment in that respect, whereof the following is a copy: 

" This case having been heard on complaint and answer, 
and affidavits filed, and the cause having been argued by 
counsel for both parties, the Court finds: 

1. That the Board of Commissioners of Cleveland county 
did declare the result of the election, and that it is conclu- 
sivie, contracts having been made by them and rights having 
accrued under this declaration. 
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2. That whether the road was located according to the char- 
ter, is not a ground for relief in this action against the issue 
of the bonds. 

3. That the fact that a vote was taken upon the subscrip- 
tion to another road at the same time, does not invalidate 
the result as to this defendant company, for its charter was 
complied with. 

I t  is, therefore, adjudged that the restraining order has 
expired, and that no injunction shall issue as prayed for." 

From this judgment, the plaintiff appealed to this Court. 

Messrs. W P. Bynurn and E. C. Smith, for the pla~ntiff. 
Messrs. D. Schertck and Chas. Price filed a brief, for the de- 

fendants. 

MERRIMON, J., (after stating the facts). I n  many material 
respects, this case is substantially like that of McDowell v. 
The Construction Company, decided a t  the present Term, and 
we refer to it as pertinent here. 

The denial by the Court of a motion for an injunction, is 
founded mainly upon the erroneous view of the law as to 
the conclusive effect of the ascertained and declared result 
of the election in question by the county commissioners. 
The Court held erroneously, that this was conclusive. We 
have expressly held the contrary in the similar case above 
cited, and we will not here add to what is there said. 

Nor is it true, as a conclusion of law, that, insomuch as the 
defendant commissioners have subscribed for shares of the 
capital stock of the defendant the Rutherford Railway Con- 
struction Company, and the latter has made engagements 
and contracts based upon that fact, the election cannot he 
contested, and its validity or invalidity determined, as is 
sought to be done by this action. The purpose of this action 
is to determine the validity or invalidity of the election- 
not rights of the defendant already accrued. They, other 
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than the defendant commissioners, are brought into i t  only 
in order that the plaintiff may have equitable relief by in- 
junction as against them, to prevent future complications as 
to rights that might otherwise arise, if they should go fur- 
ther in pursuance of the election alleged to be void. If i t  
turns out that the election is void, what effect that  may have 
upon the defendants claiming rights that have arisen under 
an  election seemingly regular, must be determined in an  
action or actions brought for thepurpose of testing any ques- 
tion in that respect. Their rights, whatever they may be, 
cannot defeat or conclude this action. The  plaintiff, and 
those having like rights with him in  the action, may contest 
the validity of the election, without regard to what has been 
done by the defendants. 

We may add, moreover, that i t  is alleged in  the complaint, 
and the evidence tends sufficiently to prove i t  for the present 
purpose, that the defendants all had notice of the irregular- 
ities and defects i n  the election, and of the questionable 
authority of the defendant con~missioners to act upon it, so 
that they cannot reasonably complain of possible results that 
may prove embarrassing to them. 

We do not deem it necessary at  this time, to decide what 
effect the taking of the vote upon the propositions to sub- 
scribe for stock of two distinct companies as a single propo- 
sition, may have upon the election, further than to say, that 
i t  was certainly irregular and improper to do so. 

Manifestly, the plaintiff alleges a sufficient cause of action, 
and a careful examination of the evidence produced i n  sup- 
port of and against the motion for a n  injunction, fully sat- 
isfies us that apparently-probably-he may succeed in  es- 
tablishing it. The Court ought therefore to have granted the 
injunction pending the action as prayed for by the plaintiff. 

To the end that  this may yet be done, let this opinion be 
certified to the Superior Court. I t  is so ordered. 

Error. Reversed. 
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C. C. JONES et als. v. J. F. SLAUGHTER et als'. 

Executors and Admi,mistrators-Devastavit - Dusts-Appeal: 
Bond. 

1. Where a vendee dies before paying in full for the land, his estate is. 
liable for the residue, and its payment by the administrator is 
proper. 

2. If, in such case, the administrator pays the balance due out of the 
assets of the estate, but takes the title to himself individually, the 
heirs can have him decreed to be a trustee for them; or,*it seems, 
that they can charge him with the payment as for a devastavit, and 
have it declared a charge on the land. 

3. Where an action was brought by the next of kin and heir at  law, 
against an administrator for an account and settlement of the estate, 
in which a consent decree was entered, discharging the administra- 
tor of all liabilities in regard to his acts, representative or individual, 
in managing the estate; It was held, that such decree released the 
administrator from the trusts upon which he held certain lands for 
the heirs. 

4. A motion to dismiss because of imperfections in the undertaking on 
appeal, will not be entertained, unless the provisions of Ch. 121, Laws 
1887, are complied with. 

CIVIL ACTION, tried before Shipp, Judge at Spring Term, 
1886, of CHEROKEE Superior Court. 

After the appeal was docketed in thii Court, the appellee 
moved to dismiss for non-compliance in giving and justify- 
ing the appeal bond, as required by The Code, $560, in that 
the sureties do not justify in double the amount thereof. 
This motion was filed on December 13th) 1886. 

The facts upon the merits are as follows: 
One Barclay McGhee, residing in Monroe county, Ten- 

nessee, in the month of June, 1853, entered into an agreement 
with Edward Delozier, a resident of Cherokee county in this 
State, for the purchase of an interest in certain entries of 
land in the last mentioned county, and after having made 
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advances in money therefor, died before consummating the 
contract. His widow, Mary K., who by a subsequent mar- 
riage became Mary K. Parker, administered on her hus- 
band's estate in  Tennessee, but never took out letters i n  this 
State. I n  her capacity as- such administratrix, in March, 
1857, she entered into covenant relations, binding upon her- 
self personally, with the said Edward Delozier, in which the 
latter undertook to sell and convey to her on perfecting his 
own title, several tracts therein described, containing one 
thousand acres, for the sum of $2,000, to be paid when the 
grants were issued, and $1,200 more, payable at  the end of 
twelve months, and "also for the cancelling of all suits and 
claims between said parties," each paying his own costs. 
There was also this provision : " And it is understood that 
such stipulation shall bind the heirs, adnlinistrators and exec- 
utors of the respective parties"; and one added as a post- 
script, that the said Mary K. shall pay $170 due the State, in 
addition, and the contract to become null if she fails to get 
a good warranty title to the premises. The money was sub- 
sequently paid, and the said Mary K. obtained grants from 
the State, which she caused to be issued to her as administra- 
trix. 

The present action is brought by two of the daughters of 
the deceased (Barclay) and their husbands, who have suc- 
ceeded to the estate of three others, to whom, with said 
daughters as heirs at  law and tenants in  common, the equi- 
table estate of said Barclay, becoming the legal estate in the 
administratrix after his death, as trustee, descended, to 
recover possession and have the defendant Cooper, to whom 
she has assigned, declared and held responsible as a suc- 
ceeding trustee. 

The  defence relied on arises out of the final disposition 
by con~promise of a suit wherein the present plaintiffs are 
parties, instituted ill the Chancery Court of Monroe county, 
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Tennessee, for a full and final settlement of the trust estate 
i n  the hands of the said Mary K. 

I n  her answer, she admits the receipt of large sums of 
money, and states in what manner it has been expended, 
mentioning among others, the payment of over $10,000 for 
the  Tague School lands, and of $4,000 to said Edward Delo- 
zier, under advice of counsel, in adjusting a suit pending 
in  this State between him and her deceased husband ; and 
further. that she surrendered to a receiver in a former action, 
which seems to have been discontinued, personal property of 
the value of more than $13,000. If these disbursements are 
allowed, the answer avers, they exceed what she is strictly 
accountable for. 

Thereupon, a reference was ordered, to ascertain : (1.) what 
amount of personal assets have come, or ought to have come 
into the defendant's hands ; (2.) how the same have been dis- 
bursed ; (3.) what debts, if any, remain unpaid, and to whom 
due ; and, (4.) what is due to the children of the deceased, of 
the sums adjudged to be paid by her to them, for excess in 
value of the dower assigned to her. Pending this reference, 
a compromise was agreed upon, and a decree entered in this 
form : 

"Be i t  remembered, this cause came on to be heard before 
the Honorable W. M. Bradford, on the 5th day of June, 
1878, and the complainants to this cause producing in open 
Court a written compromise signed by all the parties, and 
duly acknowledged before the clerk of the County Court, 
and which is in the words arid figures following, to-wit : 

C. C. JONES and wife et al. 1 I n  the Chancery 
11s. Court at Madison- 

MARY I(-. PARKER, administratrix, et al. ville, Tennessee. 

"The several parties to the. abo-:e entitled cause, hereby 
agree to adjust and compromise all matters of controversy 
thereto upon the following terms, to-wit: 
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" 1. The said Mary K. Parker, by her settlement therein 
before the clerk and master, shows herself to be indebted to 
the estate of Barclay McGhee, deceased, in the sum of twen- 
ty-four thousand six hundred and eighty-five dollars and 
seventeen cents. 

" 2. The said Mary K. Parker is indebted to the surviving 
children of said Barclay McGhee, in the sum of one hun- 
dred dollars per year from the first day of January, 1859. 
Making an aggregate of thirty-two hundred and one dollars 
and fifty cents. 

" 3. I n  satisfaction of the sums thus ascertained to be due 
as aforesaid, and in full discharge and acquittance of said 
Mary K. Parker, both in her said representative capacity 
and in  her individual and personal capacity, from all lia- 
bility to said estate, and to the said children of Barclay 
McGhee, deceased, the latter hereby agree to accept the dower 
interest upon which the said Mary K. Parker now resides, 
to be divided between them by disinterested persons selected 
for that purpose, in equal parts according to the laws of de- 
scent and distribution. 

"4. I t  is agreed, that said children, together with their 
husbands, to-wit: C. C. Jones and wife Margaret W., J .  R. 
Jones and wife Bettie M., John B. McGhee and Ann R. Mc- 
Ghee, shall, and by this instrument do bind themselves, to 
pay to the said Mary K. Parker, for and during the term of 
her natural life, the sun1 of twelve hundred and fifty dollars 
annually. That is to say, each of said parties shall pay to 
the said Mary K. the sum of two hundred arid fifty dollars 
per year, payable on the first day of May of each yeai. But 
it is understood and agreed that said liability is several, 
neither being liable for the defaults of the other. I t  is 
further understood and agreed, that inasmuch as the said 
John B. McGhee has rented the dower interest, that for the 
current year the said John shall continue to occupy and 
enjoy said interest, and shall pay to the said Mary K. the 



FEBRUARY TERM, 1887. 545 

JONES v. SLAUGHTER. 

amount due for the current year, a t  the end of which time, 
say about the 13th of October, 1878, the said John shall 
surrender to the several parties entitled, the respective inter- 
ests awarded them by the commissioners appointed to parti- 
tion said interest. 

" 5 .  For the security of said several sums of two hundred 
and fifty dollars, due as aforesaid by each of said parties, i t  
is herebj  agreed that said Mary K. Pnrker shall have and 
retain a lien upon the said dower interest, which shall attach 
to the parts assigned to said several parties respectively, and 
be x charge upon said several interests for the amount due, 
until paid by the party who may owe the same; the lien 
herein provided for being several in like manner as the pay- 
ments. 

" 6. I t  is further agreed that the comniissioners to be ap- 
pointed to partition said land, be and they are hereby instruct- 
ed to so partition said land, that the portions awarded to 
Ann E. McGhee shall include the mansion-house now occu- 
pied by the said Mary K. Parker. 

" 7. If is further agreed that a decree be entered i n  this 
case in conformity with the terms of this agreement, accept- 
ing said dower interest in  full satisfaction of all liabilities on 
the part of the said Mary I<. Parker, on account of all mat- 
k r s  connected with the estate of the said Barclay RlcGhee, 
deceased, whether in her representative or personal capacity, 
and discharging and releasing her from her trust as admin- 
istratrix of said estate. 

" 8. The said suit to be dismissed by complainant a t  the 
cost of the defendant Mary K. Parker. 

" 9. The legal title to the life interest of the said Mary K. 
Parker in said dower lands, being now in E. E. Griffith, as 
trustee, by deed dated the 4th of March, 1861, which appears 
of record, i t  is agreed that said Griffith, as trustee, may, and 
he is hereby directed by said Mary K. Parker, to execute to 
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the children of B. McGhee, deceased, jointly, a quitclaim of 
all the interest remaining in him as such trustee. 

"10. This agreement to be acknowledged and signed by all 
the l~arties in proper legal form. Otherwise, and until 
signed and acknomledgecl by all of the parties to it, it is to 
be considered as no agreement, and as containing no admis- 
sion against the parties." 

The division provided for was accordingly made, and the 
separate shares assigned to the five tenants,xnd report thereof 
made and confirmed. Upon this evidencei the Court inti- 
mated an opinion that the coinpromise and the decree car- 
rying it into effect, embraced the subject-matter of the pres- 
ent action, and thst it could not be maintained. The plain- 
tiffs thereupon sufl'ered a nonsuit, and appealed. 

No counsel for the plaintiffs. 
Messrs. F. 11 Busbee, E. C. fhnitl~ and Coope~, lor the de- 

fendants. 

SIIITH, C. .J., (after stating the facts).' While the chancery 
suit was for an  account of the administration of the personal 
estate of the deceased, the surrender of the life estate of the 
administratrix, charged with the specified annuity to be paid 
her, is accepted " in full satisfaction of all liabilities" incurred 
by her, " on account of all matters connected with the estate 

a ive of Barclay XlcGhee, deceased, whether in her represent t' 
or personal capacity, and discharging and releasing her from 
her trust as administratrix of said estate." The exoneration 
is sweeping, and without qualification or exception. 

The administratrix was bound to discharge out of the 
assets of the estate in her hands, the remaining indebtedness 
which the deceased had incurred in buying thelands in Cher- 
okee county from Delozier, and had this simply been done, 
the entire equitable estate would have vested in the plain- 
tiffs, the heirs at  law, and the sum so paid would be a proper 
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expenditure to be allon ed in the aclmini~tration account ; 
and so i t  is includecl in the order of reference. But instead of 
this, the administratrix entered into a new contract, profess- 
ing to act in her representati~-e capacity, but imposing only 
a l~ersonal obligation on herself, with Delozier, ancl after full 
payment, took out grants in her o~vn  name, but therein 
designated as administratrix. on the land entries, and thus, 
as trustee, she becomes responsible to the heirs, in  wllom had 
vested the equitable estate, if they chose to so elect, or they 
had perhaps, a right to charge her with the moneys thus 
used, as upon a dezvstacit in taking title to herself, ancl also 
to charge the lailci ~ i t h  its payment. At a11 events, in one 
aspect of the case or another, these dei~iancls might have 
been adjusted in  the suit, and even if out of its proper scope, 
mere evidently in  vie^^ in the comprehensive exoneration of 
the administratrix from "all liabilities" in connection with 
her acts, representative and individual, in  managing the 
trust estate. This entire iimnuniiy is the consideration of 
the transfer of her dower estate, and leayes her not only in 
pc)ssession of the legal estate in the Cherokee lands, but that 
estate unfettered by any trust, and, in  such condition, trans- 
ferable by her deed. She has so conveyed to the defendant 
Cooper, ~v i th  no attaching trusts, and the action against him 
cannot be maintained. 

There is no error in  the ruling, and the judgment must 
be affirmed. 

The motion to dismiss this appeal is refused, under the 
provisions of the recent statute. Acts of 1887, ch 121. 

KO error. Affirmed. 
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JOHN B. LEATHERS v. WM. J. GRAY. 

Rule in Shelley's Ccrse. 

Where a will devised land to L during her natural life, and after her 
death to the begotten heirs or heiresses of her body; It was held, 
that the rule in Shelley's case did not apply, and the children of L 
took a remainder as purchasers after her death. 

(Jarvis v. W y a t t ,  4 Hawks, 254; King v. Utley,  85 N .  C., 61; cited). 

This was a cIvIr, ACTION, tried before con no^., Ju,dge, at the 
November Term, 1886, of ORANGE Superior Court, upon the 
following case agreed : 

I. That by the will of Joseph Armstrong, dated the 23d 
day of May, 1839, and duly admitted to probate at Novem- 
ber Term, 1840,it is provided : " I also give to the said Peggy 
Armstrong the use, service, or benefit of all the following 
property named in this clause, during her natural life, or 
marriage, and no longer, to-wit: three tracts orparcels of land, 
all being on the waters of Flat river. First, the tract that 
my father, William Armstrong, lived and died on, contain- 
ing 220 acres ; the second is a tract that I bought from Henry 
Berry, containing 17 acres ; the third is a tract that I bought 
from my brother, William Armstrong, containing 216 acres." 
And by the same will i t  is further provided : " I also give 
s u d  bequeath to my son, James W. Arnlstrong, the follow- 
ing property, to be received as soon as convenient after the 
death or marriage of his mother, Peggy Armstrong, viz.: one 
half of three tracts of land, all lying on the waters of Flat 
river. The first is the tract my father lived and died on, 
containing 220 acres ; the second is the tract that I bought 
fro111 Henry Berry, containing 17 acres ; and the third is a 
tract that I bought from my brother, William Armstrong, 
containing 216 acres," and also : " I give and bequeath to my 
daughter, Parthenia Leathers, during her natural life, and 
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after her death, to the begotten heirs or heiresses of her body 
forever, one half of three tracts of land, all lying on the  
x t te rs  of Flat river. The first tract is the tract my  father, 
William Armstrong, lived and died on, containing 220 acres ; 
the second is a tract that I bought from Henry Berry, con- 
taining 17 acres ; and the third is a tract that I bought from 
my brother, TVilliam Armstrong, containing 216 acres, to be 
received as soon as sonvenient after the death of her mother, 
Peggy Armstrong." William J .  Gray was a witness to said 
will, and proved the execution thereof. 

11. That  on the 5th day of December, 1845, John B. 
Leathers and Parthenia and J. TIT. Armstrong, by J. B. 
Leathers, his agent and attorney in  fact, duly appointed 
(Peggy Xrmstrong then being dead), executed to the clefend- 
ant William J .  Gray, in consideration of the sum of seren- 
teen hundred and sixty dollars and t~~enty- f ive  cents, a fee 
simple deed to the above described lands, with warranty, 
and said lands are described as bounded as follows: (giring 
metes and boundi), containing four hundred and serenty 
acres more or less, lying in the counties of' Orange and Per- 
son, on the waters of Flat river, artjoining the lands of Chas. 
Holeman, Henry Berry, James Holeman and others, and 
the said William J .  Gray has been in  the continued nnin- 
terrupted possession of said lands since that time. 

111. That Parthenia Leathers died on the 89th of Sorem- 
ber, 1885, and her husband, J .  B. Leathers, died August %Id, 
1880, and the plaintiff John B. Leathers is one of the two 
children of said J .  B. and P. Leathers, now 36 gears of age, 
the other child, F. S. Leathers, having, on January 4th, 1886, 
executed a quitclaim deed to TIT. J. Gray to said land." 

Upon these facts, his Honor rendered the following judg- 
ment:  ( (  Upon the foregoing facts agreed upon betn-een the  
plaintiff and the defendant, I am of opinion that by the opera- 
tion of the Rule in Shelley's case, the plaintiff's mother, 
Parthenia Leathers, took, under the will of Joseph Armstrong; 
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a fee simple estate in the sha1.c. of the lands devised to her- 
the will having been made aild the conveyance by her to 
the defendant prior to 1856. The question of the effect of 
the act of 1856, (S1329 of l'he Code,) cannot arise. The deed 
executed in 1845 by said Parthenia Leathers and her hus- 
band, conveyed to the defendant a fee simple estate, and the 
plaintiff is not entitled to recover. 

" Tlle plaintiff will therefore take nothing by his suit, and 
the defendant will judgment against him and his 
surety for the cost in  this behalf expended." 

From this judgment the plaint ie  appealed. 

Br. John. Mann.ing, for the plaintiff. 
Messrs. John TI? Graham and John Devereux, h., for the 

defendant. 

DAVIS, J., (after stating the facts). The sole question pre- 
sented for our consideration is, did Parthenia Leathers take 
an  estate in  fee, under the will of Joseph Armstrong, by the 
operation of the Rule in Shelley's case-or did she take only 
a n  estate for life with remainder to her children? I n  what 
sense were the words ' heirs or heiresses" used by the testa- 
tor? Were they used to denote the indefinite succession of 
persons i n  i$nitum, technically designated by the word 
" h e i r s "  If so, the Rule in Shelley's case applies, and Par- 
thenia took an estate in fee. 

Prof. Minor, in his " Institutes," page 395, says : " The rule 
i s  not a means to discover the intention of the grantor or tes- 
tator, but supposing the intention ascertained, the rule controls 
it ,  giving eflect to the general and legal, rather than to the 
more particular and prescribed intent. The party making 
such a limitation, has in his mind two purposes, which are 
legally in conflict. One is to give the ancestor only a life 
estate; the other to limit the land to his heirs collectively, 
a n d  in indefinite succession. These two intents cannot stand 
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together, without more or less of general mischief to the 
public welfare; and the rule prel-ails, simply to subordinate 
the particular, and apparently less impo@int design of linl- 
iti:lg the ancestor's interest to a life estate, to the more 
comprehensive, and probably the preferred purpose of 
transmitting the inheritance in the manner indicated. If 
this double intent appears, the rule must prevail, but if 
it can be plainly collected from the will, that the testator 
used the word " heirs," as a, descriptio persoizcrr~rnz, then the 
rule in Shelley's case is not applicable. The word " heirs," 
or "heirs of the body," must be used in  its teehnicnl sense, as 
importing a class of persons to take indefinitely i n  succession. 
Hence, if it appears that the words were not employed in 
this sense, but inaccurately, as designating particular indi- 
viduals only, the rule in  Shelley's case ~ o u l d  not be applica- 
ble ; but the persons who, at the time of the limitation, were 
the ancestor's heirs apparent, or presumptive, would take a 
vested remainder." Minor's Institutes, 393. 

I n  the case of Jc~,-ltis v. Wyatt, 4 Hawks, 254, an  effect was 
g i ~ ~ e n  to the words, " heirs of the body," which seems not to 
have been followed or referred to in subsequent case. in this 
State. I n  that case Judge H A L L  saTs : " But there isanother 
riew of this case, taken by my brother H ~ s n c ~ ~ o s ,  to n hich 
I altogether subscribe, which lead, to the same result : and 
that is, that the words " heirs of' the body," give an &atp in 
fee by purchase, although there is an estate for life to the 
parent preceding it, because heirs cf the body are not heirs 
ge~leral, and our law. since estates in tail are clone away with, 
recoguizes none as heirs, except such as can inherit collaterally 
as well as lineally; and that, although  hen there is an  estate 
for life to the parent with renzainder to his heirs, both estates 
unite in the parent, under the operations of Shelley's case; yet 
there can be no such union when the remainder is to heirs of 
the body. Our law knows of no such heirs ; of course they are 
words of description, and those that take under them must 
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take aspurchasers. I n  England the case is otherwise, because 
heirs of the body are recognized as heirs, and can inherit as 
such.') 

A different view from thls was taken in the case of King 
v. Utley, 85 N. C., 61. Although the rule in Shelley's case was 
more strictly observed in England than in  the United States, 
even there where it clearly appears that the words heirs or 
heirs of the body, were intended by the testator as descmptio 
persom, they are words of purchase; Theoball's Law of 
Wills, 340-342, and the nunierous cases there cited. 

Any superadded word that would change the course of 
indefinite succession, implied by the word "heirs"  in  its 
technical sense, takes the case out of the operation of the rule, 
as for instance, in England, when the gift isfor life, "remain- 
der to heirs female," for that is a change of the course of 
descent. 

Were the words "heirs or heiresses," used by the testator, 
Joseph Armstrong, in a technical sense; or, did he mean by 
them, children-" sons and daughters ?" 

I n  the same clause of the will, he gare to his son, Jaines 
W. drmstrong, one half of the land absolutely, and if he  
intended that Parthenia should have a similar estate, why 
should the form of the gift have been changed? 

Why give it to her for "he r  natural life," if he intended 
that  she should have a fee ? And why add the words " or 
heiresses," if he meant to use the words technically? 

We think the words " heirs or heiresses," used in the mill of 
Joseph Armstrong were intended in no technical sense, but  
in  a sense not unusual, as children-sons or dazrgkte~s-and 
that the rule in Shelley's case does not apply. 

I t  would often defeat the intention of testators if wills 
written inops consillii, sbould be construed technically; and 
we think the intent of the testator in this case is apparent, 
and that is, that Parthenia should have only a life estate, 
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and that a new stock of inheritance should be created in h e r  
sons and daughters. 

There is error. Let this be certified. 
Error. Reversed. 

FIELDING KNOTT et als. v. JOHN R. TAYLOR and wife. 

1. The Courts have inherent power to allow amendments to pleadings, 
independent of The Code, which they may allow in their discretion, 
unless prohibited by some statute, or unless some rested right will 
be disturbed. 

2. Undei the provisions of The Code, the Courts have the poITer both 
before and after judgment, to allow amendments to the pleadings, 
when they do not substantially change the cause of action or de- 
fence. 

3. Where the case is left by consent to be tried both as to the facts and 
the law by the Judge, and he fails to find some material fact, it will 
be remanded in order that such fact may be found. 

CIYIL ACTIOX, tried before ClnrX, Atclge, at  January Term, 
1886, of GRANVILLE Superior Court. 

The defendants appealed. 
The facts appear in the opinion. 

MY. John TV. Hays, for the plaintiffs. 
Messrs. Jos. B. Bntchelo~ and John Decerezu, Jr., for the de- 

fendants. 

DAVIS, J. This action was brought to the Spring Term, 
1883, of Granville Superior Court, and complaint and an- 
swer were then filed. An amendment to the answer a n d  
reply was'filed at  Fall Term, 1883, and the cause continued 
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KNOTT v. TAYLOR. 

from term to term till Xovember Term, 1885, when the fol- 
lowing order was made: 

"Ordered in this cause, that the plaintiffs be allowed to 
amend their complaint so as to set forth therein the matters 
stated in their reply to the defendants' answer and counter- 
clainl." 

To this order, made by Gilmer, Judge, the fo l lo~~ ing  ex- 
ception is entered: ' (The  defendants except to the granting 
of the foregoing order." 

Then appears the fo l lo~~ ing  entry: 
" 1. The defendants, John R.  Taylor and wife, Mary, now 

come and move the Court to strike out allegation one ot 
plaintiffs' reply. 

2. To strike out allegation two of plaintiffs' reply. 
3. To strike out allegations fire, six and seven of plain- 

tiffs' reply. 
4. To strike out allegations nine and ten of plaintiffs' 

reply. 
5. To strike out allegations twelve and thirteen of plain- 

tiffs' reply. Arid the case is continued." 
No action appears from the record to have been had on 

the defendants' motion, and no appeal mas taken, or right 
of appeal reserved, from the order of the Judge granting the 
amendment to the complaint: and an  amended complaint, 
answer to the same, with a counter-claim and reply, were 
filed, and the action was tried before Clark, Judge, at  the 
January Term, 1886, who, by agreement of the parties, de- 
cided questions of fact as well as law. 

The  case on appeal does not contain the exceptions to the 
order made at  Kovember Term allowing the amendment to 
the complaint, but i t  comes up in  the record, and it is in- 
sisted that  the Court had no power to allow the a~nendment, 
because it so changed the complaint, as, in  effect, to consti- 
tute a new action, based upon a different cause of action 
from that which the plaintiffs commenced. Considering it 
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as if the right of :ippeal liacl lxen reiervecl, we think it n a- 
~v i th in  the tliscrction of the Court to allov the amendment. 

The l~ar t ie i  \veiai' < i l l  lxfore tlie Collrt--t'~erc' was no chanqe 
of l,nrtiei-illere n a> I:O ,urljri-c, but an~;ile tln:e to ansn cr, 
finti the defendant, nere  ilepri\ecl of no tlefince of wliich 
they could lmre a \  ailed t l~en l se l~  ei, if t h e  co~nplairit, qo 
amended, I m l  l v c ~ i  origin;lllv filed. 

Tha t  t11~ Court, e tllc inlierent power, inrlc!)ei~dent of 
The Codf to amelit1 ~,!enclingz, n hich t:ie\, may exerci-e a t  
their iliccretioil, unle-q prohibited by wine en:ictrnent, or 
unless some 1-e-tcd right ih disturbed, o r  the rigliti of p r t ieq  
are  injuriously afYectcc1. is n ell iettled. This cliscretion, ~ v h e n  
its exercise is reyrriretl in furtherance of justice, is ex- 
tended by $273 of ?'he Code, not only to amendrnents hdore, 
but  after juclgnient, and even to the extent of conforming 
the pleadings or proceediilg to the fact proved, when it does 
not change substantially the claim or defence. The  sub- 
stantial claim of the plaintiffs, as alleged in  their original 
complaint, is to he protected against the enforcement of a 
judgment upon whicll a writ of possebciori hnclbeen sued out 
by the clefendantz, and there is iiot'iing in  t he  anieilcled 
eornpl:iint i n  conflict with t ' i i-  c;ub-;,~ntial claim ; nor is 
there an!-thing in it to deprive thc tlcfentla~ts of the substan- 
tial defence relied on bj. them \'L t h n k  there ~ v a s  no error 
in allowing the xmenilnient. 

But there are facts alleged and denied-material, in our 
view-~rhich the  Court did not pass upon and find. 

The plaintiffs offered in  evidence w transcript of the record 
of the caw of Kil l iam Panuill against Anne Walker and 
others, in the  C'ourt of E c l u i t ~  for the District of Hillsboro. 
T h e  defendants objected to this evidence, first, because it  was 
not attested by the seal of the Court;  second, because the 
transcript was imperfect, in giving only the purport or ab- 
stract of orders, kc.  The Court, without finding how the  
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KNOTT v. TAYLOR. 
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fact was, overruled the objection and admitted the evidence, 
to which defendants excepted. 

The plaintiffs allege that an  action of ejectment was com- 
menced in the Superior Court of Law of Granville county,. 
in 1852, by the defendants in this action, against one Joseph 
H. Gooch, for the recovery of the land in controversy; that  
said action was removed to the Superior Court of the county 
of Warren, and was pending in said Court, without final 
determination when the late war came on, when it was 
abandoned by the plaintiffs therein, (the defendants in this 
action,) and disappeared from the docket. They further al- 
lege, that at the Fall Term, 1878, of said Court, the cause 
was re-instated at the instance of the plaintiffs therein, and 
judgment by default entered against Jos. H. Gooch, the 
defendant named therein. That the said Gooch was dead 
when the proceedings were had ;  that his heirs were not 
made parties, and that no notice was given to any represen- 
tative of said Gooch, or of his estate, at or before the time 
of re-instating said suit, or of the judgment, and that the 
suit abated. 

The defendants deny that the suit was abandoned, or that 
it abated, and say that it was pending, having been brought 
forward on the new docket, under The Code, but at  what 
time this was done they are ignorant, "not having had a n  
opportunity recently to examine the records of said Court 
to ascertain," kc. 

None of these facts are passed upon and found, and the 
cause is ren~anded, with the intent, that by proper inquiry 
they may be ascertained. 

Remanded. 
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MART C. ROBBIXS r. ISAAC HARRIS et als. 

1. The privy examination of a fenle covert which sets out that she signed 
the deed of her own free will and accord, and without any conlpul- 
sion of her husband, is sufficient. without adding the words; ' .and 
dot11 voluntarily assent thereto." 

2 .  Where under the old s) stein, it appealed that an order was made ap- 
polntlng a juitice of the peace to take a p r y  examination. it n 111 
b.e presumed that the justice as a m e ~ n b e ~  of the Count) Court 
appointed for that purpoie. 

3. A desciiption of land in a deed. describing it as all the interest, right, 
title and claim the grantors may h a ~ ~ e  in the estate of the deceased 
father of one of thein, more particularly one undivided serenth 
ihare wllich descended to the grantor from her father, is sufficient 
to adrnit of par01 evidence to fit the description to the thing. 

4. Where the cause of action set out in the complaint was to recorer 
land descended to the plaintiff from her father, the Court has no 
power to allow an amendment at the trialgo as to allow the plain- 
tiff to claim a different interest as heir of her sister, as this would 
he not an amendment, hut substantially bringing a new suit. 

(Joyner v. Fadcon, 2 Ired. Eq.,  386; Beckwith v. Lamb, 13 Ired.. 400; 
Etheridge v. Ferebee, 9 Ired., 31" Justice v. Etheridge, 86 P*'. C., 244: 
Gilbert v. James, 86 N. C., 244; cited and approved). 

CIVIL A C T I ~ S ,  tried before Roykin, Judge, at  Fall Tenn,  
1886, of IREDELL Superior Court. 

The Court having intimated that on the evidence the 
plaintiff could not recover, she submitted to a nonsuit, and 
appealed. 

The facts appear in the opinion. 

Messrs. ill. L. McCorkle and D. ill. Furches, for the plaintiff: 
Mr. C'. H. Armfield, for the defendants. 
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SMITH, C. J .  The complaint alleges, " that the plaintiff is 
the owner of an undivided one fifth of the following piece 
or tract of land, lying in the county of Iredell and State of 
North Carolina, in and near the town of Mooresville in said 
county, joining lands or lots of John Moore, Robert McPher- 
son and others, and k n o w  as the lJTilliam Brawley tract, 
and which descended to the plaintiff from her father, Wil- 
liam Brawley " ; and further, that the defendants, who, with 
those under whom they claim, have beell in possession and 
in the pernancy of the profits for more than twenty years, 
still retain and wrongfully refuse to surrender the premises. 

The defendants' answer puts in issue the plaintiff's title, 
and this seems to have been the only subject-matter in con- 
troversy, though no formal issue is shown in the record to 
have been prepared and submitted to the jury, as we have 
repeatedly said must be done. 

Upon the trial, and in  support of the defence, the defend- 
ants offered in evidence a deed executed in  August, 1845, by 
the plaintiff and her husband William, since deceased, to 
William A. Bruwley, wherein they sell, release, and quit- 
claim to him and his heirs, property thus described : " All the 
interest, right, title and claim they may have in the estateof 
her father, William A. Brawley, deceased, more particularly 
a n  undivided seventh share, which descended to said Mary 
Catharine from her father, of all the lands of his estate, and  
also such share of the personalty as they are entitled to in 
said estate." 

The  probate of the deed is i n  this form : 

"STATE OF NORTH CAROLINA, court ?f Pleas and Quarter 
Sessions, 

IREDELL COUKTY. August Term 1845. 

The execution of the within deed was duly acknowledged 
in  open Court. I t  is recorded and ordered to be registered. 

Test : J. F. ALEXANDER, Clerk. 
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" Ordered by the Court, that A4. C'. hlcIntosh, E q . .  be tip- 
pointed to take the private exa~nination of Mar? C'. Robbias, 
sel~arate and apart from her husi~and,  Williain Robl~ins, 
touclling her voluntary execution of the within deed. 

Test : J. I?. -ILES-ISUCR, CLerl,. 

' Pursuant to the above order, I certify that I proceeded 
to take the examination of Mary C. Robi~ins, separate and 
al>art from her husband, who declares that she signed the 
within tleed freely and ~oluntari ly,  and of her own  ill, 
~vithout a n j  coercion or com~,idbion on the part of her said 
husband. 

In  testimony whereof, I have hereunto set my 11aiid and 
seal, this 19th day of August, 1845. 

A. C. A l c I s ~ o . ; ~ ,  J. P. [Seal.] 
Registered 29th September, 18-1-3." 

Objection was made to the introduction of the deed, and 
to its efficacy, upon the ground of an  insufficient probate, 
and the indefiniteness of the description of the land, the in- 
terest in  which i t  purports to convey. 

The objection was overruled, the Court holding the pro- 
bate to be sufficient to pass the plaintiff's estate, and the 
land capable of location by p r o 1  and other proof of owner- 
ship and possession in the deceased intestate. To this ruling 
the plaintiff excepts. 

I .  The forin of probate : 
The cases of J o y n e ~  v. Fawlco~~,  2 Ired. Eq , 386-30" B~ecli- 

with v. Lamb, 13 Ired., 400 ; and Etheridge v. F e ~ e b e e ,  9 Ired., 
312, fully sustain the ruling of the Court, and the sufficiency 
of the proceedings in proof of the execution of the deed to 
pass the estate of the feme covert in  the land. I n  the last case, 
in answer to similar exceptions, the Court says PEARSON, J., 
speaking in  its behalf: " A  deed is acknowledged by hus- 
band and wife in open Court-two justices of the peace there- 
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upon take the priry examination, and report to the Court, 
and  the Court acts upon the report. The inference is irre- 
sistible, that the two justices were members of the Court 
appointed for that purpose." 

I t  is also decided, that n declaration of tKe feme upon her 
p i r a t e  examination, that she signed the deed .'with her own 
free will and accord, and without any compulsion of her hus- 
band," is sufficient without adding "and doth voluntarily 
assent thereto." Nor does the order in which the entries 
appear affect the result. These are but parts of one transac- 
tion, taking place at  one and the same sitting of the Court, 
and together form a complete record. Joyner v. E'aulcon, s ~ ~ p ~ a .  

11. The descriptive words: 
They are such as, n hen it is s h o ~  n x-hat lands were owned 

by the intestate, and from whom the descended share con- 
veyed is deril-ed, to designate and locate as fully as if more 
minutely described as to place, quantity, boundary, 01- other 
particular. In wills, this is not an uncommon fhrm of de- 
vise, and whether by will or deed, i t  is only necessary so to 
refer to the subject, that its identity can be ascertained with 
the aid of evidmce "fitting the description to the thing de- 
scribed " upon the maxim, " id  eel-turn est, qzcod certum l-ed& 
piest," cited in Justice v. Eddings, 75 N. C., SSl, and other 
cases. 

A description quite as vague as that in the present case, 
was held to be sufficient in Gilbel-t v. Jumes, 86 K. C., 244- 
230, the ~vords being, "all their right, title, interest and claim 
they have now, or may hereafter ha \~e ,  in and to the estate, 
personal and real, belonging to the estate of Solomon Rlartin, 
deceased, Kancy Meadows being a daughter of Solomon 
Martin, deceased, a ~ ~ d  they being heirs to one fourth of the 
real estate, there being three other children, and one fifth 
of the personal estate, there being a widow also." 

111. Fintling herself unable to recover the one fifth share 
demanded in the coniplaiilt as "descended to the plaintiff 
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from her fktlicr, TITilliain Brawley," her counsel asked leave 
to amenti, so a i  to include the share conling to her from two 
decen5ed sisters. one of whom died in  1842, the other i n  
1859, uilnlarried and under age. This was refused, the 
Court being of opinion that the power to allow it was not 
conferred. 

The action was instituted on July '20th1 1885, ~vhen  these 
estates could have been embraced in the complaint, and 
were omitted. The amendment would have introduced a 
new cause of action, and changed the essential nature of 
the controversy as prosecuted up to the trial. I t  would have 
been in  effect to convert defeat into success, and if the prac- 
tice lvas tolerated, ~ o u l d  be to subvert and displace the 
pleadings, and produce uncertainty and confusion. I t  iq a 
case of failure of proof; The Code, 5.271, and irremediable 
under $273. While the refusal m s  eminently proper as a n  
act of discretion not reviewable, the exercise of the power 
is not allowed in cases where such results follow. 

There is no error, and the judgment must be affirmed. 
Yo error. Affirmed. 





APPENDIX.  

PROCEEDINGS I N  MEMORY O F  

A S  S .  A S W E .  

IN SUPREME COURT, Feb. 7th, 1887. 

Upon the opening of the Court, the Attorney-General 
announced the death of THOMAS S. ASHE, an Associate Jus- 
tice, and the Court adjourned in honor of his memory. 

A meeting of the Bar was then held, Mr. Thomas C. Fuller 
being chosen Chairman, and Mr. John Devereux, Jr., Secre- 
tary. d committee, consisting of Messrs. TV. H. Day, D. G. 
Fowle, Thos. S. Kenan Robt. T. Gray, F. D. Winston, n 'm.  
J. Griffin, Sam'l J .  Pemberton, Henry B. Adalns and Wal- 
ter L. Parsons, was appointed to prepare a memoir and res- 
oluti'ons commemorative of the life and character of the 
deceased, and on motion of Mr. Thos. S. Kenan, the meeting 
adjourned to meet in  the Senate Chamber on a day to be 
fixed by the Chair. 

IN THE SENATE CHAMBER, Feb. 16th, 1887. 

The Chairman called the meeting to order, and Mr. S. F. 
Mordecai acted as Secretary, in the absence of Mr. Devereux, 
who was detained by sickness. 

Mr. Kenan, for the committee, submitted the following 
report : 



MR. CHAIRMAX: The committee appointed at  a meeting of the Bar 
held in the Supreme Court room on Xonday, the 7th of February. 1887, 
to prepare resolutions commemoratixe of the life and character of the 
late Hon. THOMAS S. ASHE. an Associate Justice of the Supreme Court 
of the State. respectfully submit the followmg report: 

T ~ o x r s  SAMUEL ASHE was born in Orange county. N. C., on the 
21st of July. lS l2  He was the son of Paschal P. dshe  and Eliza 
Strudm-iclr Ashe; received an academic education at  Bingham School; 
was graduated from the University at  Chapel Hill in 1832: read law 
with the late Chief Justice RUFFIS, received his license to practice his 
profession and located in Wadesboro, dnson county, in 1836. 

On the 13th of June. 1837, he was nlarrled to Caroline Burgwin, 
daughter of George Brlrgm-in, of the county of New Hanorer. 

He represented Anson c o u n t  in the House of Comnlons in 1842, and 
in the Senate in 1834, and was Solicitor of the Judicial District in which 
he resided from 1848 to 1852. He n as nominated for Congress in 1838. 
but declined the nommation. 

In  1861 he was elected as a Delegate to the State Constitutional Con- 
vention, which, however, was not called a t  that time, a majority of the 
popular vote being adverse. 

He was a member of the Confederate House of Representatives, and 
while serving his term u-as elected by the Legislature a3 a Senator of 
the Confederate States. 

In 1868 he was the Democratic candidate for Governor of the State. 
In  1872 he mas elected as a Representative in the United States Con- 
gress, and re-elected in 1874. 

In 1878 he was nominated and elected a n  Associate Justice of the 
Supreme Court, and re-elected in 1886. 

H r  was a Vestryman of Calvary Church a t  Wadesboro for thirty-two 
years, and died at  his home in that town at  11:45 A. >I., on Friday, the 
4th day of February, 1887, in his 75th year. 

In  the various relations of life, Judge ASHE was excellent. Within 
the bosonl of his family he was tender and gentle; anlong his friends 
he was courteous, generous and thoughtful of others more than of him- 
self; a t  the bar he was able, conscientious and candid; on the bench he 
was learned and patient and faithful. Seldom has such fine physical 
manhood been united with so much sterling worth, superior ability and 
splendid character. He filled many places of public trust, and all with 
credit to himself and honor to the State. Called eight years ago to the 
highest judicial station, he wore the ermine with great dignity and 
acceptability, and left in his opinions a n  enduring monument to his 
fame. 

Among his chief characteristics mere a rare modesty, a high spirit of 
personal independence, a manly courage, and inflexible virtue. His 
disposition was kindly; his impulses were chivalrous and noble, and his 
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sentiments exalted; and candor and truth were the groundwork of his 
nature. 

Such a combination of excrllencies won the respect, esteem and 
admiration of his fellon--citizens, and his death is moarned throughout 
the bounds of his native State. 

Resolved, That the Attorney-General be requested to present these 
proceedings to the Supreme Court and move that they be spread upon 
the minutes, and that a copy under the seal of the Court be transmitted 
to the family of the deceased. 

Respectfully sulrn~itted, Wx. H. DAY, 
DAX'L G. FOWLE, 
THOS. S. KENAN, 
ROBT. T. GRAY, 
F. D. WINSTON, 
W m .  J. GRIFFIS. 
HENRY B. Anaus, 
SBXUEL J. PEMBERTON, 
WALTER L. PARSONS, 

Conzmittee. 

REMARKS OF MR. WM. J. GRIFFIN. 

MR. CHAIRMAN: In  accordance with a n  old and honored custom, we 
are assembled here to-day to pay a tribute of respect to the memory of 
the late THOMAS S. ASHE. What custom should be more honored? 
Where should it receive greater reverence? Alone for North Carolinians 
i t  seems that oblivion treads upon the very heels of death. Men, whose 
images in other places are preserved in lasting monuments, with us are 
preserved only in memory. They live, they die, and are forgotten. 
This State has produced men who have achieved greatness, and who 
died in the full possession of it, but no marble preserves their image, 
and save their official record of duty well performed, there is absolutely 
nothing to tell the stranger that North Carolina has ever reared a man 
whose memory is worth cherishing. This State has produced true 
statesmen, but in her legislative halls it is not the bust of Macon or 
Badger that inspires her legislators, but that of a n  honored son of a 
sister State. Though foremost in patriotism, as evinced by the glorious 
Mecklenburg Declaration, it is the Virginia patriot who has received 
recognition in North Carolina. 

When we reflect upon this, Mr. Chairman, it is especially pleasing to 
be permitted to perpetuate as far as possible the memory of a true North 
Carolinian. 

The late THOMAS S. ASHE was a native son of North Carolina-sprung 
from a long line of honored ancestry. He received his education within 
the State, and having chosen the law as his profession, devoted himself 
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to its study with energy and success. He rapidly came to the front, 
and his ability was universally recognized. But he possessed other and 
greater qualities than that of ability-he possessed sterling integrity. 
At the time when the old-time virtues of honor and honesty appeared 
to be so lacking in the land, he stood firm in the right, the admiration 
of his friends, the pride of his family. He was elected to the Senate of 
the Confederate Congress, and for two terms sat in the Federal Congress. 
Here, surrounded by temptation, in a position in which men of that 
period acquired inlnlense wealth, he remained true to his office, and left 
the Federal Congress rich only in his record. 

Again, Mr. Chairman, was he called into public service. This time a 
service unto death. Eight years ago he took his seat upon the bench of 
the Supreme Court. He was then in the fnll ~ i g o r  of life. But the 
arduous labors of the Court slowlj- but surely uncle~ininecl his health ; 
and only a few weeks ago he yielded, not so much to the weight of 
years, as to the weight of labor. Sotwithstanding that he sacrificed 
111s life in the service of North Carolina, it is quite certain that the State 
will erect no nlonunlent to perpetnate his memory. But like the great 
Roman poet he has erected a n~onunlent cere pe;wzizius, a monument 
of dec,isions, clear and scholarly, and which will endure throughout 
all ages. 

My acquaintance with Judge ASHE x n s  only of recent date. But his 
bearing, his manners, his x-ery nwrds discovered to the stranger no less 
the T-irtues of the heart than the force of his mind. His private 
character was pure and spotless: and he 

So lived, t h a t  when his silrnmons came to join 
The  innumerable  caravan n hich moves 
To t h a t  mysterious realm, where  each shal l  t a k e  
His  chamber  in the  silent halls of death,  

* * C * * 
sustained a n d  soothed 

By a n  nnfaltering trust,  h e  approached his grave 
L ike  one who wraps the  drapery of his  c o m ~ c h  
About  h im,  and  lies down to  pleasant d r  ams. 

REMARKS O F  MR. F. D. WISSTON. 

~ I R .  CHA~R\IAX : A tower has fallen from our State. "A tower that  
stood four square to all the winds that blew." He is gone from our 
midst. He leaves us the jewel of a noble 11fe. i l e  gave us something 
more precious than gold and stronger than iron : he gave a s  a pattern 
of manhood. Sir, the glory and power and wea:th of a State is not in  
her barns, her cattle, her factories, her mines, or her cities ; i t  1s her 
men. 

A Roman lady was exhibiting her ornan~ent- of gold and precious 
stones to Cornelia, the mother of the Gracchi. Placing her hands on 
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the heads of her sons, afterwards the immortal champions of justice, 
Cornelia exclaimed, " These are my jewels!" So it has been with North 
Carolina, and so may it  be forever. Her sons are her jewels. 

Full of honors and ripe with age he has come to his grave " like as a 
shock of corn cometh In in his season." His youth was happy, and his 
old age mas serene and beautiful. His manhood lasted through two 
generations. Rarely have me seen a nobler mind in a nobler body. 
Rarely has the fervid zeal of the patriot blended so harmoniously with 
the even conscience of the Judge. Rarely has a life clawued so fair and 
shone so bright and clear to its end. 

My personal acquaintance with Judge ASHE was slight; but I have 
knon-n him well as a great lawyer, a wise legislator, a good Judge: as 

" T h e  jus t  a n d  ter~acious  of purpose man," 
" N o t  t h e  citizens' fury bidding base things," 
'< Not  t h e  look of  t h e  threatening tyrant ,"  
" Fhakes  from h i s  firm resolve." 
' I  He-dying-ieaveth a s  t h e  sun-of  h i ln  
" A life-count closed, whose il ls a r e  dead a n d  qui t ,  
'. Whose good is quick and  mighty ,  Inr a u d  near ,  
' ' S o  Lh I L  fruits fo l lov it." 

But, sir. he needs no encomium. His life is his epitaph. Xithevery 
act lie has inscribed 

"Integer  \.it= scelerisque purus." 

He is gone, but not in rain. We are richer for his life: we are richer 
for hls cleath. 

"IVllen t h e  mild a h d  just die, sweet a i r s  breathe, 
T h e  v o r l d  grows richer,  a a  i f  desert s t ream 

Should s ink  away ,  to sparkle  u p  again  
Pure], ,  with broader gleam." 

Other appropriate remarks were made by Messrs. Samuel 
J. Pemberton and J. B. Batchelor. 

The report of the coininittee and the resolution were 
ulianimously adopted, and the Secretary n-as directed to fur- 
nish a copy of the same to the Supreme Court. 

The meeting then adjourned. 

Ix SUPRENII: COURT, Feb. IS, 1557. 

The Attorney-General presented the resolution and pro- 
ceedings of the meeting of the Bar in memory of the late 
Judge ASHE, and said: 



M a r  IT PLEASE YOUR HONORS: I present to you and ask to  have 
entered upon the records of this Court the proceedings of a meeting of 
the Bar of North Carolina, held in Raleigh on the 16th instant, to com- 
memorate the life a i d  services and perpetuate the memory of the late 
T ~ o n r a s  SAMUEL ASHE, for eight years an Associate Justice of this 
Court, and who died at  his home in Wadesboro on the 4th day of Feb- 
ruary, 1887. 

I avail myself of the occasion to offer my tribute to the great ~vor th  of 
the good man ancl u ise Judge who has gone from us. 

His nature was singularly happily constituted. I t  enabled him, in all 
the relations of life, to instantly discern, and without parade, but quietly, 
steadily and faithfully to choose and pursue the right path. 

H a ~ ~ i n g  been called upon more frequently than ordinarily falls to the 
lot of the citizen to discharge exalted and difficult public duties, I think 
it  may be said no man has received or merited less criticism. 

The State has lost the services of a useful citizen, but it  retains and 
will cherish the benign influence of his life; the Bar has lost one of its 
most distinguished members, but it  has not lost, nor will it everlose the 
impression made by his elevated and stainless professional career. The 
Bench has lost the labors of a learned and conscientious Judge, but his 
"works do live after him." The surviving members of the Court, of 
which he was so long a part, have lost the aid of a wise associate and 
the pleasant companionship of a gentle and loving nature, but there 
remain to them the ennobling and tender memories of a long association, 
official and personal, marked in an unusual degree by mutual affection 
and respect and devotion to public duty. 

T h e  Chief Justice responded as follows: 

REMARKS O F  CHIEF JUSTICE SMITH. 

The sentiments of the Bar conveyed in the resolution presented find a 
cordial response in the breasts of the members of the Court. To none out- 
side of his near blood relatives are the virtues and worth of our deceased 
associate better known ancl appreciated than by those who were his co- 
laborers in the great and responsible work of ascertaining and declaring 
the law through the series of years that u7e have been together. With 
a common object before us and free from all swerving influences to mis- 
lead from the path of duty, a protracted and intimate intercourse has 
drawn very closely and strong the ties of personal regard and friend- 
ship, recognized in our forms of speech as a brotherhood-which few 
without experience can fully appreciate. During the eight years of our 
term I have learned the purity of his public and private life-the truth 
and sincerity of his friendship-his high sense of duty and his unselfish 
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devotion to its discharge. He was a learned and thorough jurist-well 
versed in the law-patient and careful in  finding his way among its 
intricacies-and his conclusions, with the reasons in  their support, con- 
vincing generally to the legal mind. No one more carefully considered 
the cases on which he undertook to draw up the opinion of the Court, 
nor with a more earnest desire to correctly declare the law, determining 
the result. Those opinions, spread ov& the last fifteen volumes of our 
reports, furnish the best evidence of hit; judicial ability, and are perma- 
nent memorials of the value of his public service on this bench. 

But his labors have proved too serere and unremitting for his physi- 
cal constitution and he has been coinpellled to succumb to their demand. 
He has passed from the investigation of the great principles of right 
and justice as applied to the solution of controversies among men, to  
their study in a grander sphere, and in their vast expansion as affecting 
the interests of the future life-a fit preparation, as was once said by a 
former member of this Court. who was called away under similar cir- 
cumstances, for a translation from the present to a better life. 

The Clerk will he directed to spread the resolution upon the pages of 
his record and the Reporter will publish the proceedings in the volume 
of  his reports next published. 

The Court then adjourned in  honor of the memory of 
Judge ASHE. 
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A B A N D O N M E N T :  

I. Interruptions of the use of an easement when brought to the knowledge 
of the claimant, rebut the presumption of a grant,  unless such inter- 
ruptions are  promptly contested by the claimant and the easement 
re-asserted. W i l l e y  v. R. K. Co., 408. 

z .  Interruptions of the use after the lapse of the time which raises the  
presumption of a grant of the easement, furnish evidence of, but  do 
not constitute of themselves an abandonment. (bid. 

ACCORL) A N D  SATISFACTION : 

I. If a debtor or obligor pay a less sum than is due, either before the  
day it is due,  or for the convenience of a creditor at a place other than 
that named, or upon any other consideration advantageous to the cred- 
itor,  or as a conlpromise upon an honest difference as to the amount  
due, it is good as  an accord and satisfaction, and discharges the debt.  
Gr,aut v. HuArhes, I 7 7 .  

2. The  rule is well settled that a receipt for money does not come within 
the rule that parol evidence cannot be h e a ~ d  to vary a written con- 
tlact. Ibid 

3. A receipt for a specific sum is not even prima ,facie evidence of a n  
accord and satisfaction, but if the receipt expresses that it is " in  full," 
an inference may be drawn that it is in full satisfaction. 162. 

4. So  where an executor of a former administrator settled with the admin- 
istrator de bonis non, a receipt expressed to be  in full of amount  due  
to  the estate is not an accol-d and satisfaction, and it may be  shown 
that a larger sum was due. Ibid. 

A C C O U N T  : 

I .  While a defendant has the right to have a plea in bar passed on by a 
jury before a n  account is ordered, yet he  may waive the right to  have 
it passed on by a jury a t  all. and by consentmg to  a reference, h e  
waives this right. Grant v. Hzqhes, 177. 

z. Where an action was brought by the next of kin and heir at law, against 
an administrator for an account and settlement of the estate, in which 
a consent decree was entered, discharging the administrator of all  
liabilities in regard to his acts. I-epresentative or individual, in  man- 
aging the estate ; I t  was held, that such decree released the adminis- 
trator from the trusts upon which h e  held certain lands, for the heirs. 
Jones v. Slaughter*, 541. 



A C T I O N  TO RECOVEIZ L A N D :  

I. T h e  vendor of land who has  not been paid, has two remedies, one i n  
pei*sotzanz against the vendee, the  other i n  re7iz to subject the land, 
and  he  may pursue both of these a t  the  same time, and may also 
maintain an action to recover the possession, Alien v. Toylor, 37. 

2. Where  a vendee is let in to  possession before the purchase money is 
paid, and the  vendor brings an action to recover the  possession, the  
defendant must file the undertaking to secure lents  and damages pro- 
vided for by The Coife, g z j 7 ,  before he  will be allowed to answer. 
Zbid  

3. Where  the answer does not put  the  plaintiff's title in  issue, it is useless 

for h ~ m  lo introduce evidence of it. Gvego7.y v .  Foubes, 77. 

4. Where  an action was brought for a tract of land describing it as a whole, 
and  incompetent evidence was admitted which related only to a part,  
the judgment of the Supreme Court will he for a venire de novo gen- 
erally, and it will not grant a new trial only as  to that 'por t ion of the  
land affected by the  incompetent evidence. Beam v. j e n z i n g s ,  82. 

5. Where in an  action to recover land the  complaint alleged and the  an- 
swer admitted that  the  defendant was in possession of the  entire tract,  
bu t  in fact the plaintiff was in possession of a portion of it, and upon 
a motion for a receiver the  defendant was allowed to  retain possession 
of the entire tract upon filing a bond, which was d o n e ;  It was held, 
that  in a p~oceed ing  to attach the plaintiff for a contempt for tres- 
passes on that portion of which he  was in possession when the  order 
was made it was not error to allow the order  appointing the receiver 
to be  so inodified as  to only embrace the  land actually occupied by  the  
defendant.  K r o n  v. Snziih, 386. 

6. I n  such case the defendant cannot complain that  the  costs of the  con- 
tempt proceedings a le  divided between the parties. Zbid. 

7 .  Where land is given to  a trustee to hold on various trusts, and after the 
death  of the trustee an  action is brought to construe the  trusts and 
e n f o ~ c e  the provibions of the  deed, the  Court cannot decree a convey- 
ance of the legal estate unless all of the heirs of the  trustee a re  
parties. Cravesv.  Trttedioo& 49 j .  

8. O n e  who has  the right of posses-ion of an  equitable estate in land may 
m a ~ n t a i n  an  action for the possession. Ibid. 

9. Where  a party establishes an apparent right t o  land, and the person in 
possession is insolvent, a receiver will he  appointed to take charge of 
the  rents and profits during the  pendency ot the action. McNair v. 
P o j e ,  502. 

10. Queue, whether a deed executed by the  executor of a deceased mort- 
gagee, who undertook to sell the  land in pursuance of the  mortgage 
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lo his testator, would establish such apparent right ; but when the 

purchaser at  such sale also sets up a release from the mortgagor, he 
makes out an apparent title, and is entitled to a receiver, although 
the release is attacked for fraud. Ibid. 

A D R l I S I S T R A T O R  : 

I.  A cause of action against a Clerk of the Superior Court for damages 
rebulting from malfeasance in accepting an Insufficient bond from an 
administrator, cannot be joined with a caube of action against such 
administrator and his bureties for a deuusluzit, the respective liabilities 
of the parties having no connection. The Code, $267. MilcheNv. 
Mitchril, 14. 

2. T h e  succession to the personal estate of a drcedent is govtrned exclu- 
sively by the law of the actual domicil of the testator at the time of 
his death. Cu& v. Duuis, 139. 

3. A creditor may sue the real representative of a deceased debtor to sub- 
ject the descended lands to the payment of his debt, where there is 
danger of loss from delay, without waiting for the settlement of the 
personal estate by the administrator. Syme v. Badgw, 197. 

4, Under the provisions of the Act of 1715, if the debt be due at the death 
of the debtor an action must be brought within seven years from the 
death, otherwise both the heir and the executor will be discharged, 
and if the action arose after his death the action must be brought 
within seven years after the cause of action arase, or the Act will be a 
bar, provided the personal representative has paid over the assets. Ibid. 

j. By the provisions of The Code, s 1 j 3 ,  sub sec. 2, an action is absolutely 
barred against both the personal representative and the heir, unless it 
is brought within seven years after the qualification of the personal 
representative and the advertisenlent for creditors, and nothing will 
defeat its opera:ion, except the disabilities mentioned in The Code, or  
such fraud or other matter of equitable nature as would make it 
against conscience to rely on the statute. Zbid. 

6 .  Where an action was brought in 1877 against the administrator of a 
deceased executrix, charging a devnstavif, which'pended until 1885,. 
when a judgment was rendered in favor of the plaintiff, who then a t  
once brought an action to subject the lands in hands of the heir to t h e  
payment of the judgment ; Zt was hrld, that the action was barred. 
/bid. 

7. T h e  administrator is not a necessary party to an action by a mortgagee 
to foreclose the mortgage after the death of the mortgagor. B a s e r  
v. Bean, 327. 

8. Where a vendee dies before paying in full for the land, his estate i s  
liable for the residue, and its payment by the administrator is proper. 
Jones v. Slaughter, 541. 



g. I f ,  in such case, the administrator pays the  balance due  out of the  
assets of the  estate,  but  takes  the  title t o  himself i n d ~ v ~ d u a l l y ,  the  
heirs can have him decreed to be  a trustee for them ; or, zt seems, that  
they can charge him w ~ t h  the payment as  for a >eievnstavrt, and  have ~t 
declared a charge on the land. Zhld. 

ro. Where  an  actloll was brought by the next of kin and heir a t  law against 
an administrator for an  account and settlement of the estate,  in which 
a consent decree was entered, discharging the administrator of all 
liabilities in ~ e g a r d  to his acts, representative o r  individual, in man- 
aging the  estate ; 11  was  i lrld, that  such decree released the  adminis. 
trator from the  trusts upon which he  held certain lands, for the heirs. 
(bid. 

A D V E R S E  P O S S E S S I O N  : 

(See POSSESSION). 

A G E N T  : 

I. A power of attorney appointing an agent to wind u p  certain business of 
the  non-resident principal, does not authorize the  agent t o  borrow 
money on his account. Smith  v. McG/egor, 101. 

2. Where  prepayment of the premium is made an  essential part of the  
contract of insurance and  of the taking effect of the  policy, a n  agent 
of the  insurer has  no power to dispense with such prepayment.  OY- 
mend v. The 1rts. Co., 158. 

3. Before the  acts and declarations of an  alleged agent made and  done in 
the  absence of the  defendant,  the  alleged principal, can be  received in 
evidence, the trial Judge must find as  a fact, t ha tp r i t na foc i e  evidence 
of the agency has  been offered, and his ruling upon this question of 
fact is beyond the  reviewing power of the appellate Court.  Smith  v. 
Kmn, 392. 

4. While  infants a r e  incapable of making a contract with an  agent either 
express or implied, so a s  to bind them for his torts committed in pur- 
suance of the  agency ; It srems, that an  infant is l iable for torts com- 
mit ted  by his agent in the  necessary prosecution of t he  business of t he  
agency, under  t he  maxim, qzi i faci tper  aLiunr, f ac i tpe r  st .  Zbid. 

5 .  Before the records and books of a corporation can be  received in evi- 
dence for any purpose, i t  must b e  admitted or proved that  the entries 
were made by a n  authorized servant or agent of the corporation. 
G k n u  v. Orr,  413. 

A G R E E M E N T  O F  C O U N S E L  : 

T h i s  Court will not recognize any agreement of counsel, if disputed, unless 
it appears of record, o r  is reduced to writing and  filed in t he  cause. 
Shor t  v. Sparroza, 345. 



A G R I C U L T U R A L  LIEN : 

Where an instrument is intended by the parties to operate as an agricul- 
tural lien under the statute, but it fails to set out some essential mat- 
ter so that it cannot take effect as such statutory lien, it will yet be  
given effect as a common law mortgage, if in form sufficient for that 
purpose. Spivey v. Grant, 214. 

A M E N D M E N T  : 

I.  T h e  power of the Court to allow amendments so as to fit the complaint 
to the evidence is too well settled to require discussion or citation of 
authority. Spivey v. Grant, 214. 

2. T h e  Supreme Court has the power, in a proper case, to remand causes. 
to the end that proper amendments may be made, or further proceed- 
ings taken in the Court below. HoZb v. HoZ&, 229. 

3.. Although a counter-claim to a counter-claim is not allowed, yet when 
it is pleaded at  an early stage of the action, and no objection is made 
to it, this Court will not strike it out when the action has been long 
pending, but will consider it as an amendment to the complaint. 
Scott v. Bryan, 289. 

4. Where in an action to recover land, the complaint alleged and the an- 
swer admitted that the defendant was in possession of the entire tract, 
but in fact the plaintiff was in possession of a portion of it, and upon 
a motion for a receiver the defendant was allowed to retain possession 
of the entire tract upon filing a bond, which was done ; Zt was held, 
that in a proceeding to attach the plaintiff for a contempt for tres- 
passes on that portion of which he was in possession when the order 
was made, it was not error to allow the order appointing the receiver 
to be so modified as to only embrace the land actually occupied by the 
defendant. K m n  v. Smith, 386. 

5. T h e  distinguishing feature of the practice introduced by The Code is 
to have actions tried on their real merits, and avert a failure of justice 
from some defect that can be remedied by amendment, without preju- 
dice to the other party. Kron v. Smith, 389. 

6. T h e  Superior Court has the power to allow amendments a t  any time, 
either in the allegations of the complaint or in making new parties, 
except where the proof establishes a case wholly diffelent from that 
made in the pleadings, or where the amendment would change the 
subject matter of the action. Zbid. 

7. T h e  cause of action must exist a t  the time the action was begun, and  
the plaintiff will not be allowed by an amendment to introduce a 
cause of action which had no existence when the summons was issued. 
Clendenin v. Turner, 416. 
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8. T h e  Court has no  power, except by consent, to allow amendments  
either in respect to parties or the cause of action, which will make 
substantially a new action, as this would not be to allow an amend- 
ment, but to substitute a new action for the one pending. Ibid. 

9. An amendment which introduces a cause of action which arose after the  
action was begun cannot be permitted. So  where a submission t o  
arbitration of the matters in controversy in a pending action was made  
by an agreement inpa i s ,  the plaintiff cannot amend his complaint so  
as to declare on the award which has been filed in his favor. Jackson 
v. McLean, 474. 

10. T h e  Courts have inherent power to allow amendments to pleadings, 
independent of The Code, which they may allow in their rliscret~on, 
unless prohibited by some statute, or unless some vested right will be  
disturbed. Xmt t  v. Taj~Zo?., 5 5 3 .  

11. Under  the provisions of 7'he Code, the Courts have the power, both 
before and after judgmGnt, , to  allow amendments to the pleadings, 
when they d o  not substantially change the cause of action or defence. 
Ibid. 

12. Where the cause of action set out in the complaint was to recover l and  
descended to the plaintiff from her father, the Court has no power t o  
allow an amendment at the trial so as to allow the plalntiff to claim a 
different interest as heir of her sister, a s  this would be not an amend- 
ment, but substantially bring a new suit. Robbins v. Hawis, 557. 

ANSWER : 

I. Where the answer does not put the plaintiff's title in issue, it is useless 
for him to introduce evidence of i t .  Grepvy v. Forbes, 77. 

2. Where the answer admits the purchase of land, it is unnecessary t~ 
produce the deed, and a witness may testify to circumstances attend- 
ing the transaction that are not in the deed, although he refers col- 
laterally to  the deed. Cade v. Davis, 139. 

3. T h e  lien of an attachment takes effect from its levy, and so, where ia 
an action to  compel a corporation to transfer certain stocks on  i t s  
books, which the plaintiff had purchased at execution sale after it had 
been attached to  answer the judgment, and  the  defendant answered 
that said stock had been transferred by the judgment debtor before 
the rendition of the judgment, but  did not aver that such transfer was  
before the  levy of the attachment ; It was held, that the answer did 

not raise an issue, or set up a substantial defence. Morehead v. The 
K. R. Co., 362. 

4. Where the answer asks that new parties b e  made, this will not be  done, 
when taking the answer a s  true ; such party would have no ground on 
which to  resist the plaintiff's claim. Ibid. 



IXDEX. 577 

APPEAL : 

I. Where, upon the t~ ia l ,  a party to the action was ordered to surrender 
the possession of a paper to the custody of the Court, and refusing, 
was committed for contempt, and thereupon obeyed the order and was 
set at I~berty, but excepted and appealed ; Held, ( I )  that such a refu- 
sal was a contempt; (2) that as the appeal presented only an abstract 
question of the power to make the order, it should he dismissed. 
Thompson v. Onley, 9. 

2. \Yhere a record contains superfluous matter the appellant will be taxed 
with the costs occasioned by it, although he succeeds in the appeal. 
Tobacco Co. v. McElwee. 71. 

3. Where an action was brought for a tract of land describing it as a whole, 
and incompetent evidence was admitted which related only to a part, 
the judgment of the Supreme Court will be for a venire de novo gen- 
erally, and it will not grant a uew trial only as to that portion of the 
laud affected by the incompetent evidence. Beam v. Jennings, 82. 

4. Where the plaintiff does not object to the counter-cla~m on account of 
imperfect pleading, the Suprame (I-t, on appeal, will consider tde 
issues which were tried on it in the Court below. Smith v. Mc- 
Gregor, I o I. 

j .  I t  seems that an appeal will lie from an order of reference, where there 
is an undisposed of plea in bar, and the defendant objects to the ref- 
erence on that ground. Grant v. Hzqhes, i77. 

6. Where the judgment of the Superior Court, in a case remanded to it 
from this Court, carries out the decision rendered on the first appeal, 
it will be affirmed. Ogbuvn v. Wilson, 211. 

7. When the pkadings are so confused and vague as to leave it in doubt 
what the parties are contending over, this Court will not take cogni- 
zance of the cause on appeal. Woodlief v. Men-itt, 226. 

8. Where a demurrer to a counter-claim is sustained and the counter-claim 
str~cken out, the defendant cannot appeal from the judgment and so 
stop the trial bf the action, but must note his exception to the action 
of the Court and bring the point up for review on an appeal from the 
final judgment. Knott v. BurweU, 272. 

g. The  County Commissioners are vested by the statute with the power to 
lay out or discontinue public roads, and from their action an appeal 
lies to the Superior Court in term, where the issues of fact are to be 
tried Ly a jury, and from that Court an appeal lies to the Supreme 
Court, as in other cases. King v. BlackwelL, 322. 

10. Where both parties appeal, a transcript of the record must be sent up 
by each appellant, and the appeals must be docketed separately, as  

37 
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distinct cases. This rule cannot be waived by consent of counsel, and 
unless it is done the case will not be heard. Perry v. A d a m s ,  347. 

1 1 .  Where a preliminary question of fact arises, upon which the admissi- 
bility of evidence depends, the finding of the Judge cannot be reviewed 
on appeal, if there be any evidence to warrant it. S m i t h  v. K r o n ,  

392. 

12. Where no  errors are assigned, and none appear upon the face of the 
record, the judgment will be affirmed. Justice v. R. R. Co., 41a.  

13. Although an appeal will not lie when the costs only are involved, yet 
when it calls in question the entire judgment and the costs only as 
incidental, ~t will be entertained. Hobson v. B u r h a n u n ,  4 4 4  

14. Where the case is left by consent to be tried both as to the facts and 
the law by the Judge, and he fails to find some material fact, it will 
be remanded in order that such fact may be found. K n o t t  v. Tajr- 

lo+, 5 5 3.  

APPEAL-ASSIGNMENT O F  E R R O R  : 

I .  Where the Court below excluded a deposition, but the record did not 
disclose the ground of the objection, but only the fact that the deposi- 
tion was excluded, this Court will not consider the exception. S m i t h  
v. M c G r q o ~ ,  101.  

2.  Where an entire deposition was objected to on the ground that the tes- 
timony contained in it was incompetent, but no particular part was 
pointed out, and no error assigned, the objection is too vague, and 
will not be considered. (bid. 

3 .  Where an appeal is taken to this Court from the action of a Judge in 
passing upon exceptions to the report of a referee, exceptions should 
be taken and stated in the record to the ruhngs of the Judge which it 
is sought to have reviewed, and the case ought not to be sent to this 
Court to be heard only on the exceptions taken to the ruling of the 
referee. B a n k  v. M'f 'g .  Co., 298. 

4. It is well settled that the omission of the trial Judge to charge the jury 
in a particular aspect of the case is not ground for a new trial, when 
the complaining party did not ask for such a charge. K i n g  v. Black- 
well ,  322. 

5 .  Where a Judge at  one term of the Court strikes out a judgment made 
at a former term and substitutes another in its stead ; It was  held, 
that this could not be assigned as error in the Supreme Court for the 
first time, there being no  exception to the action of the Court entered 
at the time. Cowles v. Cz:rry, 331. 

6. Where an order is made recommitting a report to a referee with direc- 
tions to reform it in the particulars set out in the order, to which no 
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exception is made, the  complaining party cannot except to the  report 
as  reformed in the  manner  directed, and thus  review the order of re- 
reference, bu t  h e  must except to the order itself a t  the  time i t  is made. 
IhiJ. 

7 ,  T h i s  Court cannot consider exceptions to  the  findings of a referee which 
depend upon the  evidence, when n o  evidence is sent up  with the tran- 
script. ]oms v. Call,  337 .  

8. Exceptions to  the  Judge's charge and prayers for special instructions 
must b e  made before verdict. WiNej ,  v. R. R. Co., 408. 

g. Where  the  appellant excepted to the Judge's charge on the  question of 
damages, bu t  did not point out what he considered to be  the  error, 
and did  not ask for any special instruction ; I t  w a s  held, that  t he  
judgment woulti b e  affirmed, if the charge contained n o  intrin- '  ~ I C  error, 
although it was not a s  full as  it might h a r e  been. /bid. 

10. Where  no errors a r e  assigned, and none appear upon the face of t h e  
record, the judgment will be  affirmed, j z i s f ice  v. R. R. Co., 412. 

I I .  Error  cannot be  assigned in this Court that the  trial Judge gave t h e  
instructions asked by the  lppellee to the  jury, when no exception 
thereto is made in the record. Scott v. R. K .  Co., 425 

12. T h e  subnlission of an  immalerial issue when not prejudicial to the ap- 
pellant cannot b e  assigned a s  error. CuZhBertson v. Ozs. Co., 480. 

13. Where  evidence offered by the  plaintiff bearing only on one Issue i s  
admitted after objection by the defendant,  it cannot be a s i g n e d  as  
error ~f the  verdict on that  issue is in favor of the  drfendants ,  al- 
though the judgment 011 the  entire verdict is against him. Giaves v. 
Tyueblood, 495. 

14. I t  is not erroneous for the trial Judpe to reject evidence when there is 
n o  issue to \\hich it is applicable. Ibid.  

A P P E A L - S T A T E M E N T  OF T H E  C A S E  : 

A certiomri will not be granted to correct the statement of the case on  

appeal as  made u p  by the  Judge ,  unless i t  is suggest,:d that  an  unin- 
tentional mistake has  been made, when the case may be remanded, o r  
a eel-iio~ari granted, in order to give the  Judge a n  o p p o ~ t u n i t y ,  if h e  
ihiuks ploper,  t o  c o ~ r e c t  the  case. Mnyo v. Leggtlt ,  237. 

A P P E A L - T R A N S C R I P T  : 

LYhere b o ~ h  parties appeal,  a transcript of the  record must be  sent u p  b y  
each appellant,  and  the  appeals must be  dockected separately, as  dis- 
tinct cases. Th i s  rule cannot b e  waived by consent of counsel, a n d  
unless i t  is done the  case will not be  heard. Perry v. Adnms.  347. 
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A P P E A L - U N D E R T A K I N G  ON : 

I. Where the undertaking on appeal for the costs and the undertaking to 
stay execution are in  one instrument, the appellee, upon filing the 
proper proofs of the insolvency of the surety, is entitled to have the 
appeal dismissed, as prescribed by T h e  Code, s554, but where the two 
undertakings are separate and diqtinct, the appellant has a right to 
have his appeal heard, althongh the surety to the undertaking to stay 
execution is insolvent. AkIC'rn~tz?~ v. RivenbarR, 134. 

2. A motion to dismiss because of imperfections in the undertaking on 
appeal will not be entertained, unless the provisions of ch. 121, laws 
188 7,  are complied with. jotzes v. S/aug6ter, 541. 

A P P L I C A T I O N  F O R  I N S U R A N C E :  

(See INSURANCE.) 

A R B I T R A T I O N  A N D  A W A R D  : 

I. Where an agreement to submit the matters in controversy in a pending 
action is made out of Court, and no order of Court is made to make 
the award when filed a rule of Court, the Court has no  power to enter 
a judgment on the award, but the remedy is by a new action on the 
award, jackson v. &Lean, 474. 

2. An amendment which introduces a cause of action which arose after the 
action was begun cannot be permitted. So  where a submission to 
arbitration of the matters in controversy in a pending action was made 
by an agreement inpa i s ,  the plaintiff cannot amend his complaint so 
as to declare on the award which has been filed in his favor. /bid. 

A T T A C H M E N T  : 

I. T h e  clerk only acts ministerially in issuing the process for attachment. 
Evans  v. Etheridgt, 42. 

2. A c1,erk of the Superior Court, upon making the necessary affidavit 
before some person authorized by law, may issue a warrant of attach- 
ment in an action in which he is plaintiff. /bid. 

3. T h e  lien of an attachment takes effect from its levy, and so, where in 
a n  action to  compel a corporation to  transfer certain stocks on its 
books, which the plaintiff had purchased a t  execution sale after it had 
been attached to answer the judgment, and the defendant answered 
that said stock had been transferred by the judgment debtor before 
the rendition of the judgment, but did not aver that such transfer was 
before the levy of the attachment ; It was held, that the answer did 
not  raise an issue, or set up a substantial defence. Movehead v. T h e  
R. R. Co., 362. 
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A T T O R N E Y :  

I. Where a note was given to an attorney for collection, who agreed to  
receive one half of the amount collected for his services, but he re- 
turned the note to the executor of his client without collecting any- 
thing;  It was hel'd, that the attorney had never had any interest or  
property in the note, and was a competent witness. White v. Bea- 
71ZU13, 122.  

2 .  T h e  compensation to which an attorney will be  entitled for his services 
as counsel in collecting a note, executed before 1868, does not give 
him such an interest in the note as to render him an incompetent wit- 
ness under a580 of The Code. Grant v. Hughes, 177.  

B I L L  OF LADING: 

I. The  bill of lading issued by a common carrier only determines the con- 
ditions upon which the freight is to be transported after it passes under 
its control, and it does not abrogate or annul any contract made by 
the common earrier before it was issued in regard to receiving and 
forwarding the freight. Hamilton v. R. R. Co., 398. 

2. So where the agent of a railroad company agreed to have cars ready 
to receive freight and to forward it on a certain day, but the carrier 
failed to have the cars ready and to forward it,  such contract is not 
abrogated by the terms of bill of lading issued when the freight was 
shipped on a subsequent day. Zbid. 

B O N D S  : 

I. T h e  bare possession of a bond or note, unendorsed, by a stranger, does 
not raise a presumption that it is the property of the person having 
possession. Thompson v. Onley, 9. 

2 .  T o  give title to a note or bond, an endorsement or  assignment is not 
necessary. Ibid. 

3.  A written instrument whereby a party promises to pay the party therein 

named a sum certain a t  a time specified therein is a promissory note 
in this State, although it be under seal. Bank v. MichueL. 53. 

3.  A bond payable to the order of the obligee, which recites the particular 
consideration for which it was given, as for the purchase money for a 
tract of land, is a negotiable instrument, and a purchaser for value, 
before maturity and without notice, takes it discharged of any equities 
between the origiual parties to it. Ibid. 

5. T o  render a note unnegotiable, it must show on its face that the prom- 
ise to pay is conditional, and renders the amount to be paid uncertain. 
Zbid 

6. T h e  defendant executed his bond to the order of the payee, which bond 
recited that it was given for the purchase money for a tract of land, 
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and  the payee endorsed it to the plaintiff before maturity. After the 
endorsement the obligor paid the amount due to the payee, who mis- 
applied it ; and Zt w a s  held, that the bond was a negotiable instru- 
ment, and plaintiff being an endorsee without notice and before ma- 
turity, was entitled to recover. Zbid 

7. I f ,  in such case, the bond had not been endorsed by the payee, and had 
been paid and discharged by the obligor before its delivery to the 
plaintiff, h e  could not have recovered. (bin'. 

8. Where there is a n  inherent constitutional defect in the statute author- 
izing the issue of municipal bonds, a purchaser of the bonds takes 
them with notice of their illegal origin, for purchasers must inquire 
into the authority by which the bonds are issued, and  are held to  
notice of any defect therein. D u k e  v. Bvown, 127. 

9. A majority of the  qualified voters, and nut merely of those voting, i s  
necessary to  enable a municipal corporation to loan its c ~ e d i t  or  con- 
tract a debt. Zbid. 

10. Where  several persons unite in executing a bond to a commission mer- 
chant for supplies to be furnished them, and one of them gives a chat- 
tel mortgage to secure the amounts advanced to him, which mortgage 
erroneously recites the amount of the bond, but truly specifies the  
amount  of the advances made to the mortgagor; It .ions her'd, that the 
variance was immaterial. Spivey v. G m n t ,  214. 

11. Where several persons unite in executing a bond, a change made by 
the obligee with the consent of one of them does not vitiate the bond 
as  to him, whatever its effect may be as to the others. Zbid. 

12. Where a mortgage is executed to srcure a usurious note, the usury only 
affects the interest and does not impair the validity oi the mortgage. 
Zbid. 

13. Where the defendant executed his bond to  a municipal corporation for 
a license tax, instead of paying cash, he  is estopped from setting u p  
a s  a defence that the municipal authorities had no power to  take such 
bond and issue the license, and consequently that the bond was void. 
Hezde~ersoitvillt v.  Pvire, 423 

BOND TO STAY EXECUTION: 

(See SUPERSEDEAS BOND.) 

BOUNDARY: 

I. Where a devise described the devised land as containing two hundred 
acres, the area cannot control the boundaries by w h ~ c h  the land is also 
described in the deed. Lyon v. Lyon, 439. 

2. I n  doubtful cases the area may aid in determining the boundaries, but  
when it is at variance with them it must be disregarded. /bid. 
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3. A description of land in a deed, describing it a s  all the interest, right, 
title and claim the grantors may have in the estate of the deceased 
father of one of them,  more particularly one undivided seventh share 
which descended to the  grantor from her father, is sufficient to admit 
of par01 evidence to fit the description to  the thing, Kobbirts v .  H a y -  
?,is, 5 57. 

B R E A C H  OF T R U S T :  

Where a party unites with a trustee in n breach of trust,  or  there are  cir- 
cumstances to put him on  his guard and awaken suspicion, h e  will be  
required to repay to  the trust fund any of its assets which he may have 
received in consequence of the breach of trust. n a n c y  v. D u n c a n ,  I I I .  

B U R D E N  OF PROOF: 

T h e  burden of proof is on the plaintiff to show that a co-employeeof a com- 
mon master is a superior and not a fellow-servant, unless the nature of 
the employment shows the extent of the  co-employee's powers. P a f t o n  
v. K. R. Co., 455. 

C E R T I O R A R I :  

I .  A reulioi-ari will not be granted to correct the statement of the case on  
appeal a s  made u p  by the Judge,  unless it is suggested that an unin- 
tentional mistake has been made, when the ca5e may be remanded, or  
a certiom?,i granted, in order to give the Judge an opportunity, if h e  
thinks proper, to correct the  case. Mnyo  v. Les,rett, 237. 

2. Where on an appl~cat ion for a cevliornri the affidavits are conflicting, 
this C o u ~ t  will not undertake to settle the disputed facts. S h o r t v .  
Spzrrow,  3 4 8  

3. Where an application for a certiouat-i does not assign any error in the  
judgment sought to be  brought up tor review, nor disclose any merito- 
rious ground of appeal, the writ will be refused. (bid. 

C H A R T E R :  

I. Where the charter of a corporation allowed it to borrow money on such 
terms as its directors might determine upon, and to issue bonds o r  
other evidences of indebtedness; It w a s  hid, that this provision al- 
lowed it to sell i ts bonds below their face value, and where it did so, 
the  loan was not for that reason usurious. B a n k  v. iV' f :y  Co., 298. 

2. A provision in a charter allowing a corporation to lerzd money a t  a usu- 
rious rate of interest, does not confer the power on them to do so, bu t  
a provision to borrow money a t  such rate is not liable to any objec- 
tion. Zbid. 
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C L E R K :  

I .  A cause of action against the clerk for malfeasance in office in accept- 
ing an insufficient bond from an administrator cannot be joined with 
a cause of action against such administrator and his sureties for a de- 
vastavit, the respective liabilities of the parties having no connection. 
The Code, $267. Mitchell v. Mitchell, 14. 

2. T h e  clerk only acts rnlnisterially in issuing the process for attachment. 
E v a m  v. Ethevidge, 4 2 .  

3 .  I n  the absence of statutory regulation, a party is only prohibited from 
acting in his own case when he exercises some judicial, as distin- 
guished from a ministerial, office. Zbid. 

4. A clerk of the Superior Court, upon malting the necessary affidavit be- 
fore some person authorized by law. may issue a warrant of attach- 
ment in an action in which he is plaintiff. Zbid. 

5 .  I t  has been the practice in this State for clerks to issue process either 
for or against themselves. Zbiii. 

6. Where proceedings were brought before the Probate Judge which should 
have been brought before the Clerk, and vice versa, the irregularity is 
cured by the statute (Bat. Rev., ch. 17, $5 425, 426). Ward v. , 

Lowndts, 367. 

7. While the assignment of dower is a Special Proceeding of which the 
Clerk has jurisdiction, yet if any equitable element is involved, which 
under the former practice would have been cognizable in a Court of 
equity, the Superior Court in term has jurisdiction, and the applica- 
tion for dower becomes a civil action. Ejfand v. Ejfand, 488. 

8. Where an action was b r o ~ g h t  by a widow, alleging that the legal title t o  
certain land was in the defendants, but  that they held it in trust for 
her deceased husband, and asking that they be declared trustees and 
that her dower be assigned in the land; ZI was held, that the Superior 
Court in term, and not the Clerk, had jurisdiction. 1bid. 
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C O D E  PRACTICE : 

I . While a creditor may issue execution and  sell property diqposed of in 
fraud of creditors. this does not prevent a Court of Equi ty  from re- 
straining the  fraudulent donee until the quebtion of fraud can be  tried. 
so that the property can be  sold free from any cloud. a ~ d  under  the  
Code practice all this may be done in one suit . Ff*anB v . Rod imon .  28 . 

2 . T h e  procedure under  The Code has  not changed the legal or equitable 
rights of litigants. but  only allows them. a s  they existed under  the  old 
system. to  be  administered in one action . Al'len v . Taylor. 37 . 

C O M M O N  C A R R I E R  : 

(See RAILROADS) . 

C O M M O N  L A W :  

T h e  common law is presumed to exist in other States. unless it is shown 
to have been changed by s ta tute  . Cade v . Davis. 139 . 
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C O M P R O M I S E  : 

If a debtor or obligor pay a less sum than is due, either before the day' it 
is due, or for the convenience of a creditor at a place other than that 
named, or upon any other consideration advantageous to the creditor, 
or as a compromise upon an honest difference as to the amount due, 
it is good as an accord and satisfaction, and d~scharges the debt. 
Grant v. J f w ~ h e s ,  177. 

C O N D I T I O N A L  L I M I T A T I O N  : 

I. Where no members of a class to whom a conditional limitation is lim- 
ited are in esse, a proceeding for partition to which all of the parties 
in interest who are in esse are parties will not give them a fee simple. 

2. Land was conveyed to T T and his heirs, to hold for the use of M T 
for her life, and at her death to such child or children, and the repre- 
sentatives of such as she shall have I)y T T living at her death, and 
,their heirs forever. M T had two children by T T living, but such 
children had no issue; Held, that M T and her children by T T could 
not convey a fee simple in the land, and the fact that the land had 
been div~ded hy a proceeding for partition did not cure the defect. 
Did.  

C O N D I T I O N A L  S A L E :  

I. Where the title to property is retaineduntil the purc ase money is paid 
no title to the properry passes, although the ddscription of the chattel 
in the instrument containing the agreement for the conditional sale is 
wrong. l iurris  v. Woodard, 232. 

2. Where a party sold a mule, and retained title until the purchaie money 
.was paid, and afterwards took a mortgage on the same mule, and both 
in  the sale not? which recited that the title was retained, apd in the 
mortgage, the mule was incorrectly descrtbed as a bay mule, when in 
fact it was a black one, and the mortgagor afterwards sold the mule. 
which was purchased from his vendee by the defendant; It was held, 
that the defendant, although acting in good faith, and in ignorance of 
the fact that it did not belong to his vendor, got no title. /bid. 

C O N S I D E R A T I O N :  

I. Where A is indebted to B, by notes secured by a mortgage, and C exe- 
cutes his notes to B in satisfaction of the debt, who delivers up A's 
notes and cancels the mortgage, and A executes his notes, secured by 
mortgage to C for the same debt; if was held, that the discharge of 
the debt by B is a sufficient consideration, and that C can collect the 
notes of A and foreclose the mortgage, before he has paid the debt t o  
B. AMerman v. Rirendark, 13.1, 
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2. T h e  services of a child to its parent,  or of a grandchild to  whom the  
gtandparent stands in Zocopnrentzs to  such grandparent,  are not gra- 
tuitous, but are presumed in the absence of evidence of an express 
promise, to be rendered as a recompense for the care and protection 
extended to the child. Dodson v. McAdnn~s, 149,  

3. If a grandparent receives his grandchild into his family as a member of 
it they stand in the relation of parent and child, and no presump- 
tion is raised of a promise on the part of the grandparent to  pay the 
grandchild for services rendered such as  a child generally renders as a 
member of the family. Did. 

4. If a debtor or obligor pay a less sum than is due, either before the day 
it is due, or for the convenience of a creditorat a place other than that 
named, or upon any other consideration advantageous to the creditor, 
or a s  a compromise upon an honest difference as to the amount due, it 
is good as an accord and satisfaction, and discharges the debt. Grant 
v. Huzhes, 177. 

C O N S T I T U T I O N A L  L A W :  

I .  A contract with a railroad company to carry freight from a place within 
this State to a place within another State  a t  a fixed price for the en- 
tire route, the price thus charged being greater than that required 
from others for same service, is not embraced by the  provisions of 
$1966 of The Code. JfcLean v. The Ka ihad ,  I .  

2. Such a contract is also a matter affecting interstate commerce, the con- 
trol of which is vested exclusively in Congress. Did. 

3. A majority of the qual~fied voters and  not merely of those voting must 
vote in favor of the measure in order to allow a municipal corporation 
to pledge its faith, loan i ts  credit or,contract any debt,  under the pro- 
visions of Art. 7, $7,  of the Constitution. Southerland v. Goldsboro, 
49.  Duke v. Brown, 127. Markham v. Manning, 132. 

4. T o  constitute a person a qualified voter within the meaning of the Con- 
stitution, his name must be entered on  the  registration book. 16id. 

5. Only those persons whose names appear on the registration books are  
qualified voters, within the meaning of Art. 7, a 7 ,  of the Constitution. 
Duke v. Bro~ern. 127. 

6. T h e  registration books are prima j'acie evidence of the number of quali- 
fied voters in a town, but they are open for correction on account of 
deaths, Prc., and perhaps for intrinsic disqualifications and errors in  
admitting persons to  register. 1bid. 

7. Where there is an inherent constitutional defect in the statute author- 
Ling the issue of municipal bonds, a purchaser of the  bonds takes 
them with notice of their illegal origin, for purchasers must inquire 



INDEX. 

into the authority by which the bonds are issued, and are held to 
notice of any defect therein. Zbid. 

8. A law which directs that the funds raised by taxation from the property 
of whites shall be devoted to the schools for white children, and those 
raised from the property of negroes shall be devoted to the schools for 
negroes, is unconstitutional and void. A f a ~ k / m m  v. Manning,  132. 

9. Qualification is as essential as election to the right to hold office, for the 
right of one elected to an office to be inducted, is in subordination to 
the Constitution, and the officer must possess the constitutional quali- 
fications before he can fill the office. Hannan  v. Grimzrd. 293. 

10. T h e  right given by the statute to a sheriff to collect the taxes for which 
he is accountable, after he has gone out of office, does not bring him 
within the inhibition of Art. 14, $7, of the Constitution, so as to ren- 
der him ineligible to hold another office. MrNtill v. Somem. 467. 

11 .  Where the statute imposes certain duties to be pelformed by an officer 
after the expiration of the term of office, their performance does not 
constitute a place or office of trust or profit so as to disqualify the for- 
mer officer from holding another office at the same time. /bid. 

C O N S T R U C T I O N  O F  S T A T U T E S  : 

As a general rule in the constructio~i of statutes, apmviso will be consid- 
ered as a limitation upon the general words preceding, and as except- 
ing something therefrom, but this rule is not absolute, and the tnean- 
ing of the pr.oviso will be ascertained by the language used in it. 
B a n k  v. M ' y ' y  Co., 298. 

C O N T E M P T :  

I .  Where, upon the trial, a party to the action was ordered to surrender 
the possession of a paper to the custody of the Court, and refusing, 
was committed for contempt, and thereupon obeyed the order and was 
set a t  liberty, but excepted and appealed; HeIJ. (I) that such a refusal 
was a contempt: (2) that as the appeal presented only an abstract 
question of the power to make the order, it should be dismissed. 
Thonzpson v. Onley, 9. 

2. Where disobedience to an order of the Court is plainly not wilful, a dis- 
avowal of any intent to disobey will purge the contempt. Kron v. 
Smith, 386. 

C O N T I N G E N T  R E M A I N D E R  : 

I. Where no members of a class to whom a conditional limitation is 
limited are i n  esse, a proceeding for partition to which all of the par- 
ties in interest who are in esse are parties, will not give them a fee 
simple. I?zwv~an v. .%m, 451. 
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2. Land was conveyed to  T T and his heirs, to hold for the use of M T' 
for her life, and at her death to  such child or children, and the repre- 
sentatives of such, as she shall have by T T living a t  her death, a n d  
their heirs forever. M T had two children by T T living, but such 
children had no  issue; Held, that M T and her children by T T could 
not convey a fee simple in the land, and th- fact that  the  land h a d  
been divided by a proceeding for partition did not cure the  defect. 

h d .  

C O N T R A C T :  

I. A married woman cannot be estopped by anytrling in the nature of a con- 
tract. Hodp-s v. Powell, 64. 

2 .  I t  seems, that when afeme covert has the consideration in her hands for  
a contract which she disaffirms, on account of her coverture. the dis- 
appointed party may recover it, an'd when she has converted such con- 
sideration into other property, he may follow it and subject it  to  the  
satisfaction of his demand by a procecding in rent. fbid. 

3. If a grandparent receives his grandchild into his famdy as a member  of 
it ,  they stand in the relation of pareut and child, and no presumption 
is raised of a promise on the part of the grandparent to pay the grand- 
child for servlces rendered snch as  a child generally renders as a mem- 
ner of the  family. Dodson v,  &fcAdnms, 149. 

4. T h e  p resumpt i r )~~  against the promise of the grandparent to pay for ser- 
vices in such case, may be overcome by evidence of an express promise 
on his part to pay for such services. D i d .  

5. Where the evidence was that a grandchild resided with her grandfather 
as a meml~er  f his family, and did household work for him, and he 
declared several times that he  intended to give her a part of his prop- 
erty as he  would his children, and that she should be paid for the  ser- 
vices she rendered, him;  I t  70us held, no  sufficient evidence to  g o  to  
the jury to prove :L promise on the part of the grandfather to  pay he r  
for her services. Ibid. 

6. T h e  services of a child to  its parent,  or of a grandchild to whom the 
grandparent stands i n  Jom pnrentis to such grandparent,  are  not gra- 
tu~ tons ,  but are presumed in the absence of evidence of an express 
promise, to be  rendered a s  a recompense for the care and protection 
extended to the child. Ibid. 

7. T h e  bill of lading issued by a common carrier only determines the  con- 
ditions upon which the  freight is to be transpqrted after it passes under  

its control, and it does not abrogate or annul any contract made  by 
the common carrier before it  was issued in regard to  receiving anck 
forwarding the freight. HanziNon v. R. R. Co., 398. 
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8. So where the agent of a railroad company agreed to have cars ready to, 
receive freight and to forward it on a certain day, but the carrier failed 
to have the cars ready and to forward it, sach contract is not abrogated 
by the terms of bill of lading issued when the freight was shipped on 
a subsequent day. Zbid. 

9. Although a contract be invalid at  the time of its execution, yet if the 
parties to it go on and treat it as valid, they will be estopped to deny 
its valid~ty, provided they are su i  juuis ,  and that the invalidity of the 
contract does not arise from some ~llegality. Hendwsonville v. Price, 

423. 

10. T h e  application for insuraace forms a part of the contract, and the 
inquiry and answers are tantamount to an agreement that the matter 
enquired about is material, and its materiality is not open to be tried 
by the jury. Cuthberison v. I n s .  Co., 480. 

11. In  the absence of fraud or mistake, a party will not be heard to say 
that he was ignorant of the contents of a writing signed by him, con- 
taining a contract on his part.  Ibid. 

12. So where a party signed an application for insurance which contained a 
warranty that the property belonged to the applicant in fee, and that 
there were no liens on it,  he will not be allowed to testify that i ~ e  did 
not know that such a fact was stated in the application. Zbid. 

13. Where several distinct kinds of property are insured in the same policy, 
and there is a false statement in the application as to some of it, it 
avoids the policy as to all, as the policy is one entire and indivisible 
contract. Zbid. 

14. Where a variance is not merely formal, but lies at the very root of the 
cause of action, it is fatal to the plaintiff's right to recover. Pendle- 
ton  v. Dalton,  507. 

15 .  So where a suit was brought on a contract alleged to have been made 
with a decedent, and for the benefit of his estate, but the evidence 
showed that he was not a party to the contract in its origin, nor did 
he ever acquire an interest in it by assignment, the variance was fatal, 
and the plaintiff was properly nonsu~ted. Zbid. 

16. Where a vendee dies before paying in full for the land, his estate i s  
liable for the residue, and its payment by the administrator is proper. 
Jones v. S l a u ~ h t e r ,  51 r 

C O N T R A C T  T O  P U R C H A S E  L A N D :  

I. One let into possession of land under a contract to purchase, is an occu- 
pant a t  the will of the vendor, and lie so continues until the purchase 
money is paid. Al l en  v. Taylor.  37. 
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2. I n  such case, the vendor may, after reasonable notice to quit, demand 
possession, and if the possession is not surrendered, he may bring his 
action at once. Ibid. 

3. What  is reasonable notice to quit will depend on the circumstances of 
each case. Ibid. 

4. While a Court of Equity will hold a vendor who has received the full 
price for land as a trustee for the vendee, and compel him to convey 
the legal title, yet before the purchase money is paid, it will not de- 
prive him of any of his rights, legal or equitable, and one of these is 
the right to hold possession of the land, in the absence of a stipulation 
to the contrary in the contract. Ibid, 

5. A vendee failing to pay the purchase money has no right to have the 
land sold as of course, and a Court of Equity will not direct a sale a t  
his instance, unless it appears that the land will sell for a sum suffi- 
cient to pay the debt, and that he is unable to pay it without a sale. 
/bid. 

6. T h e  vendor of land who has not been paid, has two remedies, one i n  
personam against the vendee, the other in rem to subject the land, and 
he may pursue both of these at  the same time, and may also maintain 
an action to recover the possession. Zbid. 

7. Where a vendee is let into possession before thepurchase money is paid, 
and the vendor brings an action to recover the possession, the defend- 
a n t  must file the undertaking to secure rents and damages provided 
for by The Code, 5237. before he will be allowed to answer. Ibid. 

8. Where a parol contract for the sale of land upon which money has been 
paid, is repudiated, the vendor is required to return the money, for he 
will not be allowed to retain both the money and the land. Cade v. 
Davis, 139. 

9. Where a vendee dies before paying in full for the land, his estate is 
liable for the residue, and its payment by the administrator is proper. 

Jones v. Slaughter, 54 I .  

10. If ,  in such case, the administrator pays the balance due out of the assets 
of the estate, but lakes the title to himself individually, the heirs can 
have him decreed to be a trustee for them ; or, i t  seems, that they can 
charge him with the payment as for a deuasiavit, and  have it declared 
a charge on the land. Ibid. 

CONTRIBUTION : 

I .  Where four copartners joined in a note to purchase property for the 
partnership account, and after the dissolution of the firm, the plaintiff 
paid more than his proportion of the note, and brought suit against 
the defendant for contribution; It was held, that the other partners 
were not necessary parties where they were all insolvent, one of them 
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dead with no representalion, and another a non-resident of the State. 
Scoit v. Bryan, 289. 

2 .  Where one partner pays more than his share towards a partnership 
debt, he can only recover from his copartner one half of the excess 
paid. Ibid. 

CONTRIBUTORY NEGLIGENCE : 

I. Where a party is injured by the want of ordinary care and diligence in 
another, but the party injured does not use reasonable care and dili- 
gence himself, he cannot recover. Walker v. Reidsville, 382. 

2. If the injured party, although not entirely free from fault, could not by 
ordinary care and prudence have avoided the danger caused by the 
careless and negligent conduct of the defendant, he can recover dam- 
ages for the injury. Ibid. 

3. So, if the negligence of the defendant was the immediate cause of the 
injury, and that of the plaintiff was remote, such remote contributory 
negligence would not bar a recovery. Ibid. 

4. Where an excavation was allowed to remain open and unguarded in a 
town, which, however, was some distance from the sidewalk, and its 
existence and unprotected condition was well known to the plaintiff, 
who carelessly fell into it and was injured ; It was held, that he could 
not recover. Ibia'. 

5. I n  an action for damages for an injury caused by the negligence of the 
defendant, where the defence is contributory negligence, it is some- 
times proper to submit two issues, one as to the negligence of the de- 
fendant, and the other as to the contributory negligence of the plain- 
tiff, yet when the action of both has contributed to the injury, it is 
allowable to submit an issue only as to the defendant's negligence, 
with instructions to find that in the negative, if the jury believe that 
the conduct contributed to the injury. Scott v. K. R. Co., 
428. 

6.  I t  is no tper  st negligence for the plaintiff to have driven his vehicle 
near one edge of a street approaching a railroad, although he could 
have obtained a better view of the track from the middle of the street. 
Ibid. 

5. I t  is not error for the trial Judge to refuse to charge that certain acts or 
omissions of the plaintiff amount to contributory negligence when the 
evidence in regard to them is conflicting. Ibid. 

8. Where t h e  plaintiff was injured at  a point where the railroad track 
crossed the street it is no tper  st negligence that he might have seen 
the moving cars at  another crossing, where there were several tracks, 

38 
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and the evidence was conflicting as to whether he could have discov- 
ered that the cars were on the track which led to the crossing which 
he was approaching. Ibid. 

g. One who is injured by jumping from a moving train is generally barred 
of a recovery by reason of his contributory negligence, but where a 
servant was ordered by his superior ti, do so in order to perform a duty 
for the company, it not appealing to the servant at the time that obe- 
dience would certainly cause injury ; It was held, tha!  there mas no 
such contributory nqligence as would prevent a recovery. Paf ton  v. 
K. R. Co., 455. 

CONTROVERSY W I T H O U T  A C T I O N :  

In  the submission of a controversy withoui action, the statement of facts 
upon which the judgment of the Court is asked should not be a mere 
narration of the facts out of which the controversy arises, but should 
contain a statement of the subject-matter and nature of the controversy 
and of the conflicting claims of the litigants. Overman v. Sirtzs, 451. 

CONVERSION : 

I. Conversion consists either in the appropriation of the thing to the party's 
own use; or in its destruction; or in exercising dominion over it in 
exclusion or defiance of the plaintiff's rights; or in withholding the 
possession from the plaintiff, under a claim of title, inconsistent with 
that of the plaintiff, but it must be by acts, as bare words will not 
amount to a conversion. University v. The Bank ,  280. 

2 .  I n  the case of a conversion by a wrongful taking of the chattel it is not 
necessary to prove a demand and refusal; and so the wrongful assump- 
tion of the property and of the right of disposing of it may be a con- 
version in itself, and render a demand and refusal unnecessary. Zbid. 

3. The statute of limitations will run in favor of one who has converted 
chattels and applied them to his own use, although the true owner 
may be ignoiant of the conversion. Ibid. 

4. Public securities, such as State bonds, may be converted by returning 
them under an assertion of a right to hold them in defiance of the 
true owner, as well as other property. 16id. 

CONVEYANCE: 

(See DEED.) 

CORPORATION:  

I. Where the charter of a corporation allowed it to borrow money on such 
terms as its directors might determine upon, and to issue bonds or 
other evidences of indebtedness; If was hrld, that this provision al- 



INDEX. 595 

lowed it to sell its bonds below their face value, and where it did so 
the loan was not for that reason usurious. Band v. M ' f  'g Co., 298. 

2. A provision in a charter allowing a corporation to lead money at  a usu- 
rious rate of interest does not confer the power on them to do so, but 
a provision to bowow money at  such rate is not liable to any objec- 
tion. Ibid. 

3. T w o  corporatious were under the same management, and one of them 
executed a mortgage on its property to secure a debt, and afterwards 
this debt was assumed by the other corporation, which executed a mort- 
gage on its property to secure it, and the mortgage on the property of 
the original debtor corporation was cancelled. After the expiration of 
some time, the original debtor corporation again assumed the payment 
of this debt, executed a new mortgage to secure it, and-the mortgage 
on the second corporation was cancelled; It was held, that under the 
provisions of our registration laws, as  against creditors, the cancelled 
mortgages were inoperative, and the secured creditor could claim no 
liens or priorities under them. Ibid. 

4. The provisions of Bat. R e v ,  ch. 25. 348, (The Code, s685,) apply to 
corporations generally, and are not restricted to those only formed by 
foreclosures under a deed of trust of an insolvent or expiring corpora- 
tion. Ibid. 

5 .  So, where a corporation made a mortgage for the purpose of securing 
bonds to raise money; It was held, that the debts owing by such cor- 
poration at  the time the mortgage was executed were entitled to-prior- 
ity over the bonds secured by the mortgage. Ibid. 

6. T h e  act of 1879, which provides that mortgages executed by corpora- 
tions cn their property or earnings shall not exempt the property or 
earnings from execution for the satisfaction of a judgment obtained 
for labor performed, materials furnished, or for torts committed by 
such corporation, so far as it relates to labor and materials furnished, 
is only intended to more effectually secure the Iien given by the Con- 
stitution and statutes to laborers and material-men, and was not in- 
tended to create a lien in favor of parties who furnish machinery, &., 
to the corporation upon its personal credit. Ibid. 

7 .  It is intimated, that the purchaser of shaies of an incorporated com- 
pany, at  a sale under an attachment against the party who appears on 
the stock-book of the corporation to be the owner, gets a title superior 
to that of a transferee from such apparent owner, who has not had the 
transfer made on the books of the corporation. Morehead v. The R. 
R. CO., 362. 

8. Before the records and booksoof a corporation can be received in evi- 
dence for any purpose, it- must be admitted or proved that the entries 
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. were made by an authorized servant or agent of the corporation. Glenn 
V. 07-Y, 413. 

9. The  records and books of a corporation are at the leastpvima facie evi- 
dence ot the organization and existence of the corporation. Ibid. 

10. Where the stock-book of a corporation contained a list of the stockhold- 
ers, the number of shares of stock owned by each, the sum of money 
paid by each, and the balance due, such book is evidence against a 
stockholder in an action to recover the unpaid balance of his aubscrip- 
tion, to show that he was a stockholder, and the cond~tion of his stock 
account, but such evidence may be rebutted. i'bid. 

COSTS : 

I. Where a record contains superfluous matter the appellant will be taxed 
with the costs occasioned by it, although he succeeds in the appeal. 
Tobacco Co. v. McElwee, 71. 

2. Where in an action to recover land the complaint alleged and the Bn- 
swer admitted that the defendant was in possession of the entire tract, 
but in fact the plaintiff was in possession of a portion of it, and upon 
a motion for a receiver the defendant was allowed to retain possession 
of the entire tract upon filing a bond, which was done;  It was held, 
that in a p~oceeding to attach the plaintiff for a contempt for tres- 
passes on that portion of which he was in possession when the order 
was made, it was not error to allow the order appointing the receiver 
to be so modified as to only embrace the land actually occupied by the 
defendant. Kron v. Smith, 386. 

3. I n  such case the defendant cannot complain that the' costs of the con- 
tempt proceedings are divided between the parties. Zbid. 

4. A vendee is not entitled to recover costs in an action to force him t o  
perform his contract and pay for the land, if he contest the case and 
does not make a deposit of the amount due, although the plaintiff 
cannot make a good title at the time when the action is commenced. 
Hobson v. Buchanan, 444. 

5. I t  is  intimated, that the vendee could recover his costs in such case if 
he made deposit of the balance due and accepted the title as soon a s  
the vendor had perfected it. Did. 

6. Although an appeal will not lie when the costs only are involved, yet 
when it calls in question the entire judgment and the costs only a s  
incidental, it will be entertained. Zbid. 

COUNTER-CLAIM : 

I,. A counter-claim which only alleges that the plaintiff is indebted to the 
defendant, without alleging further the nature and kind of such in- 
debtedness, and how it arose, is imperfectly pleaded, and ought to be  
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disregarded, and in such case a bill of particulars affixed to the plead- 
ings as a part of it does not aid it. Smith v, McGypgoy, 101. 

2. Where, in such case, the plaintiff does not object to the counter-claim 
on account of the imperfect pleading, the Supreme C o u ~ t ,  on appeal, 
will consider thz issues which were tried on it in 'the Court below. 
(bid. 

3. Where the answer alleged as a counter-claim that the note sued on was 
endorsed to the plaintiff after maturity, and that the endorser was in- 
debted to the deffndant before the transfer of the note for money paid 
by him as his surety, and the evidence offered to support it was a joint 
and several note, executed by the defendant and another party, who 
it was alleged, was the agent of the endorser of the plaintiff, hut 
nothing in the note offered in evidence showed any agency; If  was 
hela', a failure of proof, and the Court below properly charged the 
jury that there was no evidence to support the allegation ot the coun- 
ter-claim. Idid. 

4. Where a demurrer to a counter-claim is sustained and the counter- 
claim stricken out, the defendant cannot appeal from the judgment 
and so stop the trial of the action, but must note his exception to the 
action of the Court and bring the point up for review on an appeal 
from the final judgment. K n o t f  v. Burwell, 272. 

5. Although a counter-claim to a counter-claim is not allowed, yet when i t  
is pleaded at  an early stage of the action, and no  0bjection.i~ made to 
i t ,  this Court will not strike it out when the ac~ ion  has been long 
pending, but will consider. it as an amendment to the complaint. 
Scott v. Bryan, 289. 

C O U N T Y  COMMISSIONERS:  , 

I. T h e  result of the vote is conclusively settled, so far as the Board of 
County Commissioners are concerned, by the certificate of the Board 
of Canvassers. Hnntzon v .  Guizzard, 293. 

2. I t  is reasonable to presume, and to act upon !he presumption, that a 
person chosen by the electors is qualified :o hold the office, but if the 
Commissioners are satisfied, or have reasonable grounds to believe, 
that the person elected is disqualified by the Constitution from hold- 
ing the officc, they are not required to induct him. Zbid. 

3. So where a person was elected to an office, but the Commissioners, act- 
ing in entire good faith, refused to induct him, on the ground that h e  
was disqualified under the Constitution from holding the office, but  
upon a suit instituted to try the title to the office i t  was adjudged that 
he was qualified; Zt was held, that an action would not lie against the 
Commissioners to recover damages for the profits of the ofiice lost by 
their refusal to  induct. Zbid. 



4. If the action of the Commissioners in such case had been prompted by 
malice, or to accomplish any unlawful end, the action would lie. Did. 

5 .  T h e  County Commissioners are vested by the statute with the power to  
lay out or discontinue public roads, and from their action a n  appeal 
lies to the Superior Court in term, where the issues of fact are to  be  
tried by a jury, and from that Court an appeal lies to the Supreme 
Court, 'as in other cases. Xirzg n BBikwel'l, 322. 

6. Whether the duty of the County Commissioners of inGucting persons 

who have received a certificate of election into office is merely minis- 
terial or not; Queve, but if the commissioi~ers refuse to induct one 
who is plainly ineligible, the Courts will not compel them to do so, 
and thus put one into an office which he cannot constitutionally hold. 
McNeill v. .Somevs, 467. 

C O V E R T U R E :  

(See MARRIED WOMEN.) 

C U R T E S Y :  

An estate settled on afetne coverl for life, with a power of appointment 
at her death in fee, does not give her such an estate as will entitle the 
husband to curtesy if she faik to appoint. Glaves v. T~ueblood, 495. 

DAMAGES : 

I. I n  action to recover damages for a libel it is competent for the defend- 
ant to introduce evidence in mitigation of damages, to show the provo- 
cation which induced him to publish the libel, but this provocation 
must originate in the same subject-matter out of which the libel arose, 
or be closely connected with it. Knolt v. Bu~wel'l, 272.  

2. I n  actions for defamation under the former system of pleading, evidence 
offered to sustain a plea of the general issue could not be considered 
in mitigation of damages, but this has been changed by The Codr, 
$266. Ibiri. 

3. Malice is presumed from the utterance of false defamatory words, and 
p ~ o o f  of it, other than proof of the utterance of the false and defama- 
tory words, is not necessary, and hence it i. always proper to allow 
the defendant t~ plove an absence of mal~ce  in order to mitigate the 
damages. Ibid. 

4. So where the plaintiff had charged the defendant with using ,false 
weights in his business, and upon hearing of the charge the defendant 
sent to the plaintiff and asked him to correct the charge, which the 
plaintiff promised to do, admitting at the time that the charge was 
false, but he afterwards refused to retract it, upon which refusal the 
defendant published the libel sued o n ;  I t  wi7s held, that these facts 
were admissible in evidence in mitigation of damages. Ibid. 
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5 .  Where the plaintiff's business has been broken up by the wrongful act 
of the defendant, he can recover in damages the profits on contracts 
which were actually made, and which he was prevented from com- 
pleting by such wrongful act, but he cannot recover the possible prof- 
its which his business would have yielded if not interfered with, as 
this damage is speculative and remote. Jones v. Call, 337. 

6. So where the plaintiff was a manufacturer of patent tobacco machines 
and was stopped from such manufacture Ly the wrongful act of the 
defendant, and at the time of such stoppage the plaintiff had contracts 
for machmes which would have yielded a profit of $1,700, and the 
referee found that the business which was broken up was worth $6,000 
a year; I f  was held, that the measure of damages was the profit on 
the machmes contracted for, and the estimated profit of the business 
was too speculative and remote to constitute the measure of damages. 
Ibid. 

7. Where the carrier is informed of the special circumstances making it 
advantageous to the plaintiff to get his produce t o a  certain market 
on a certain day, and agrees to furnish cars to he loaded in time to be  
forwarded to such market by that day, which contract he fails to per- 
form, the plaintiff is entitled to recover such special damages as ac- 
tually result from a failure to get the produce to the market on that 
day. Hamilton v. R. R. Co., 398. 

DECLARATIONS: 

I. Statements in regard to the rights of a party made in his presence, and 
not denied or explained by him, are evidence against him, but this 

evidence should never be received unless it be of declarations of that 
kind which naturally call for a denial or explanation, and they must 
be made on an occasion when a denial might properly be expected. 
Todacco Co. v. McElwee, 71. 

2. Where a witness was examined before a con~missioner, in another suit, 
in which the defendant in the present action was a party and also a 
witness, and during such examinat~on the witness made statements in 
the presence of the defendant derogatory to his rights in this action, 
which were not denied at the time they were made, nor did the de- 
fendant contradict them on hisexamination in that action; It was held, 
that the occasion was one where it would have been improper for the 
defendant to have contradicted the witness, and that such declarations 
were not evidence in this action. Ibid. 

DECREE: 

A decree does not operate as a conveyance, unless it complies with the re- 
quirements ot the statute ( T h e  Coa'e, §427), b y  declaring " that it shall 
be regarded as a deed of conveyance," kc. Mowis  v. White,  91. 
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DEED: 

I. While a wife may execute a power of appointment conferred upon her 
in favor of her husband, yet she cannot convey her land d~rect ly to  
him, except as allowed by T h e  Code, 531835, 1836. S i m s  v. Ray, 87. 

2. A decree does not operate as a conveyance, unless it complies with the 
requirements of the statute (The  Code, §427), by declaring "that  i t  
shall be regarded as a deed of conveyance," &c. Morn's v. W h i t e ,  91. 

3. T h e  Court .will always give such interpretation to the words of a deed 
as will effectuate its purpose, if the words in any reasonable view will 
admit of it. Hicks  v. BuZZocK, 164. 

4. Where the words of inheritance only appear in one part of the deed 
hut the entire language is inartificial and badly expressed, but it ap- 
pears from the entire instrument that it was the intention of the par- 
ties to pass the fee, the Court will construe the deed so as to pass the 
fee. Bid. 

5 .  I n  an action to reform a deed, the evidence of the party asking the re- 
formation, as to the object of purchasing theland, the directionsgiven 
to the draughtsman, &c., is not sufficient to warrant a verdict upon 
which the Court would decree a reformation of the deed. Graves v. 
TruebZood, 495. 

6. T h e  privy examination of a jeme covert which sets out that she signed 
the deed of her own free will and accord, and without any compulsion 
of her husband, is sufficient, without adding the words, "and  doth 
voluntarily assent thereto." Robbins v. Harr i s ,  557. 

7. Where, under the old system, it appeared that an order was made ap- 
pointing a justice of the peace to take a privy examination, it will be  
presumed that the justice was a member of the County C o ~ u t  appointed 
for that purpose. Zbid. 

8. A description of land in a deed, describing it a s  all the interest, right, 
title and claim the grantors may have in the estate of the deceased 
father of one of them, more particularly one undivided seventh share 
which descended to the grantor from her father, is sufficient to admit 
of parol evidence to fit the description to the  thing, 1bid. 

DELIVERY: 

I. I n  order to perfect a gift of personal property there must be an actual 
delivery, if the nature of the property will admit of an actual de- 
livery, and if not, then s'ome act must be done equivalent to actual 
delivery, and which will have the effect to pass the title to it. Med- 
loch v. Powell,  499. 

2. So  where a father said to his son that he might have a certain colt, if 
he would raise it ,  and there was other evidence tending to show t h a t  
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the father intended that the son should have the colt, but there was 
no evidence to show a delivery ; It was held, that the property did 
not pass, and the colt belonged to the father. Ibid. 

DEMAND : 

I n  the case of a conversion by a wrongful taking of the chattel it is not 
necessary to prove a demand and refusal; and so the wrongful assump- 
tion, of the property and of the right of disposing of it, may be a con- 
version in itself, and render a demand and refusal unnecessary. Uni- 
versity v. The Bank, 280. 

DEMURRER : 

Where a demurrer to a counter-claim is sustained and the counter-claim 
stricken out, the def5ndant cannot appeal from the judgment and so 
stop the trial of the action, but must note his exception to the action 
of the Court and bring the point up for review on an appeal from the 
final judgment. Krrolt v. Burwell, 272. 

DEPOSITION : 

1. Where the Court below excluded a deposition, but the record did not 
disclose the ground of the objection, but only the fact that the deposi- 
tion was excluded, this Court will not consider the exception. Smith 
v. McGregor, 101. 

2. Where an entire deposi~ion was objected to on the ground that the testi- 
mony contained in it was incompetent, but no particular part was 
pointed out, and no error assigned, the objection is too vague, and 
will not be considered. Ibia'. 

DESCENDED LAND: 

I. Creditors of a deceased person have no lien upon his lands, but only 
the right to have them subjected to the payment of the debts i f  there 
shall be a deficiency of the personal assets, and consequently a con- 
veyance made by the heir or devisee within two years after the grant 
of administration and advertisement for creditors, is not absolutely 
void, but only subject to be annulled by the contingency of the per- 
sonal assets provtng insufficient. Davis v. Perry, 260. 

2. Where a purchaser bought land from a devisee within the two years, 
and after the death of the purchaser his administrator sold the land 
to make assets, more than two years after the issuing of letters, &c., 

upon the estate of the devisor; N was held, that a purchaser at  the 
sale to make assets got a good title as against the creditors of the 
devisor. Zbid. 

3. I n  such case, the administrator of the purchaser will hold the money 
received from the sale of the land in lieu thereof, and subject to the 
claims of the creditors of the devisor. Zbid. 
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4. Where a devisee or heir at  law sells land derived from the devisor or 
ancestor more than two y e a ~ s  after the issuing of letters testamentary, 
&c.. to a bona jfde purchaser for value and without notice, such pnr- 
chaser gets a good title against the creditors of the devisor or ances- 
tor, but the devisee or heir holds the price received for the land in 
lieu thereof, and subject to the claims of such creditors, just as the 
land would have been. (bid. 

5. A purchaser from an heir or devisee with notice, although after two 
years, holds the land subject to the claims of the creditors of the de- 
visor or ancestor. Ibid. 

DESCRIPTION O F  L A N D  I N  A D E E D :  

(See BOUNDARY.) 

DEVASTAVIT : 

I. When an action is brought against an executor or administrator for a 
devastavit. and a judgment is obtained against him, the cause of ac- 
tion accrues at the time of the qualification, and the law in force at  
the time governs, but when the action is brought after the death of 
the executor, the cause of action accrues as against his real and per- 
sonal representative when such representative qualifies and gives no- 
tice to creditors. q ~ m c  v. Badgcu, 197. 

2. Where an action was brought in 1877 against the administrator of a 
deceased executrix, charging a devastavit, which pended until 1885, 
when a judgment was rendered in favor of the plaintiff, who then at  
once brought an action to suhject the lands in hands of the heir to the 
payment of the judgment; It was held, that the action was barred. 
Did.  

3. If the administrator pays the balance due out of the assets of the estate, 
but takes the title to himself individually, the heirs can have him de- 
creed to be a trustee for them; or, it seems, that they ;an charge him 
with the payment as for a devastavit, and have it declared a charge 
on the land. ]ones v. Slaughter, 541. 

DEVISE:  

Courts of equity will not entertain a suit for the construction of a devise. 
but will leave the devisee to assert his right at law, in an action to re- 
cover the land. Woodlief v. Merritf,  226. 

Tlie succession to personal property is governed exclusively by the law of 
the actual domicil of the intestate at  the time of his death. Cadc v. 
Davis, I 39. 
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DOMICIL:  

T h e  succession to personal property is governed exclusively by the law of 
the actual doinicil of the intestate at the time of his death. Cade v. 
Davis, 1 3 9  

DOWER:  

I. Where a husband and wife joined in a bond to convey a tract of land 
to the defendant, but the wife was not privily examined, and after the 
death of the husband she received payment for the land and invested 
the money in other land; It tuns held, that she was estopped from tak- 
ing advantage of the want of a privy examination, and therefore was 
not entitled to dower in the land sold by her husband. Hodges v. Pow- 
ell, 64. 

2. While the assignment of dower is a Special Proceeding of which the 
Clerk has jurisdiction, yet if any equitable element is involved, which 
under the former practice would have been cognizable in a Court of 
equity, the Superior Court in term has jurisdiction, and the applica- 
tion for dower becomes a civil action. Ejfand v. Ejfand, 488. 

3. Where an action was b r o ~ g h t  by a widow, alleging that the legal title to 
certain land was in the defendants. but that they held it in trust for 
her deceased husband, and asking that they be declared trustees and 
that her dower be assigned in the land; It was held, that the Superior 
Court in term, and not the Clerk, had jurisdiction. 16id. 

I 

4. A widow is not entitled to dower in an equity unless the husband had 
such an equitable estate as could be enforced in a Court of equity. 
162 .  

5. Possession alone does not constitute such a seizin as is necessary to snp- 
port a claim for dower. Did. 

6. Where land'was purchased and paid for by the husband, but the deed 
was made to a third party in order to defraud the creditors of the hus- 
band, he has no such seizin as will support a claim for dower on the 
part of his widow, although he was in possession of the land; but 
where land of which the husband was seized during coverture was 
sold at  execution sale, and purchased by a third party with the money 
of the husband, and the title was made to the purchaser, with a like 
intent to defraud, the wife is entitled to dower. Bid.  

D R A I N I N G  LAND : 

I .  In  an action against the defendant for flooding the plaintiff's land, evi- 
dence is admissible to show t i p  the plaintiff knew that the defendant 
claimed the right to  drain his land through that of the plaintiff before 
he purchasad it. Hair v. Downing, 172. 
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2. Where a party has the right to use a ditch to drain his land, he has the 
right to keep it open and clear from obstructions. Ibid. 

3. Where a man owns two tenements, the one dominant and the other 
servient, and sells them both to different parties, the easement passes 
with the legal estate of the tract to which it belongs, and the grantee 
of the servient tenement takes it subject to the easemeht. Ibid. 

Z A S E M E N T  : 

I. I n  an action against the defendant for flooding the plaintiff's laud, evi- 
dence is admissible to show that the plaintiff knew that the defendant 
claimed the right to drain his land through that of the plaintiff before 
he purchased it. Hai?,v. Downing, 172. 

2. Where a party has the right to use a ditch to drain his land, he has the 
right to keep it open and clear from obstructions. Zbid 

3. Where a man owns two tenements, the one dominant and the other 
servient, and sells them both to different parties, the easement passes 
with the legal estate of the tract to which it belongs, and the grantee 
of the servient terement takes it subject to the easement. 1 6 2 .  

4. T h e  continuous use of a road as of right for the prescribed time is evi- 
dence of the acquirement of the easement, and in the absence of other 
evidence it is conclusive. Willty v. R. R. Co., 408. 

5. Interruptions of the use of an easement when brought to the knowledge 
of the claimant, rebut the presumption of a grant, unless such inter- 
ruptions are promptly contested by the claimant and the easement re- 
asserted. Ibid. 

6. Interruptions of the use after the lapse of the time which raises the 
presumption of a grant of the easement, furnish evidence of, but do 
not constitute of themselves, an abandonment. Ibid. 

7. As the presumption of a grant will arise by an adversary and continuous 
use of an easement for twenty years, so a disuse occurring afterwards 
for the same length of time will raise a presumption of a surrender 
or extinction of the easement in favor of the servient tenement. 16id. 

8. Where the plaintiff had a right to use a road which ran over the right 
of way of a railroad corporation, the corporation has no right to ob- 
struct such road, when such obstructions were not necessary for pur-. 
poses of the corporation. (bid. 

E L E C T I O N :  

I. A majority of the qualified voters, and not merely of those voting, must 
vote in favor of the measure in order to allow a municipal corporation 
to pledge its faith, loan its credit or contract any debt, under the pro- 
visions of Art. 7, $7, of the Constitution. '~outhtrland v. Goldsbow, 
49. Dukt v. Brown, 127. 
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2. T o  constitute a person a qualified voter within the meaning of the Con- 
stitution, his name m.ust be entered on the registration book. (bid. 

3. The registration books a r e p r i ~ ~ r a  j a k e  evidence of the number of qual- 
ified voters in a town, but they are open for correction on account of 
deaths, kc . ,  and perhnps for intrinsic disqualifications and errors in 
admitting persons to register. Duhr v. Bf*own, 127. 

4. Qualification is as essential as election to the right to hold office, for the  
right of one elected to an office to be inducted, is in subordination to 
the Constitution, and the officer must possess the constitutional quali- 
fications before he can fill the oftice. Hannan  v. Grizza rd, 293. 

5. The  result of the vote is conclusively settled, so far as the Board of 
County Commissioners are concerned, by the certificate of the Board 
of Canvassers. B i d .  

6. I t  is reasonable to presume, and t o  act upon the presumption, that a 
person chosen by the electors is qualified to hold the office, but if the 
Commissioners are satisfied, or have reasonable grounds to believe, 
that the person elected is disqualified by the Constitution from hold- 
ing the office, they are not required to induct him. Zbid. 

7. Whether the duty of the County Commissioners of inducting persons 
who have received a certificate of election into office, is merely minis- 
terial or not; Qurerr, but if the commissioners refuse to induct one 
who is plainly ineligible. the Courts will not compel them to do so, 
and thus put one into an office which he cannot constitutionally hold. 
McNeil l  v. Sonzers, 467. 

8. The  ruling heretofore made in Southr landv .  Goldsboro, ante, 49, and 
Duke v. Brown, ante, 127, in regard to the meaning of the term 
"qualified voters," as used in Art. 7, §7, of the Constitution, affirmed. 
McDozeell v. The Cons. Co., 5x4. 

g. Before an election is held. opportunity must be given to all persons en- 
titled to become qualified voters to register, and if this opportunity is 
denied, either purposely or by accident, it  may vitiate the election, 
and will certainly do so, if such denial should materially affect the 
result. Did. 

10. When the County Commissioners ascertain and declare the result of a n  
election, their action and declaration cannot be attacked collaterally, 
but it may be by a direct proceeding for that purpose. Zbid. 

11. Where it is sought t? directly attack and have declared void the action 
of the Commissioners in declaring the result of an election, the action 
need not be broughtvntil some action is proposed to be taken under  
the alleged election. Zbid. 

11. So, where as election was held in 1883, for the purpose of obtaining 
authority tp issue bonds in aid of a railroad corporation, which t h e  
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Commissioners declared to have been ratified by a majority of the 
qualified voters, but it &as not attempted to issue the bonds until 1886; 
If  zuns held, that an action brought to attack the finding of the Com- 
missioners when they attempted to issue the bonds, was not barred. 
Ibid. 

13. I n  an action blought to have an election to ratify the issue of bonds to 
a railroad co~poration declared void, and to restrain the issumg of the 
bonds, it was madepvintn facie at  least, to appear, that the election 
was not called in accoidance with law; that no notice of the election 
was given; that no oppoitunity was given for registration to such per- 
sons as had become qualified since the last election; that as a matter 
of fact, a majority of the qualified voters did not vote for the measure, 
and that there were various other grave iiregularities; I t  mas held, 
that an injunction until the hearing should be granted, to restrain all 
action under and in pursuance of the election. Ibid. 

14. Where in such case it was made to appear that since the appeal was 
taken, the bonds had been delivered; I t  was held, that it was imma- 
terial. Zbid. 

15. T h e  validity or invalidity of an election may be tested by an actio;, 
although it is alleged that innocent persons have acquired rights under 
the election as declared by the proper authorities. Such alleged in 
nocent parties, although parties to the action, are not precluded-by a 
judgment declaring the election void, hut their rights must be tested 
by actions prosecuted for that purpose. Goforth v. Cons. Co., 535. 

16. Where the question of subscription to 'two different railway corpora- 
tions is to be submitted to a vote, it is improper and irregular to sub- 
mit them as a single proposition, at  the same election and on the same 
ballot. Ibid. 

ENDORSEMENT: 

I. T h e  bare possession of a bond or note, unendorsed, by a stranger, does 
not raise a presumption that it is the property of the person having 
possession. Thompson v. Onley, g. 

2. T o  give title to a note or bond, an endorsement or assignment is not 
necessary. Ibid. 

3. The defendant executed his bond to the order of the payee, which bond 
recited that it was given for the purchase money for a tract of land, 
and the payee endorsed it to the plaintiff before maturity. After the 
endorsement the obligor paid the amount due to the payee, who mis- 
applied it ; and I t  was held, that the bond was a negotiable instru- 
ment, and plaintiff being an endorsee without notice and before ma- 
turity, was entitled to recover. Bank v. Michael, 53. 
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4. If, in such case, the bond had not been endorsed by the payee, and had 
been paid and discharged by the obligor before its delivery to the 
plaintiff, he could not have recovered. 1bid. 

E N T R Y  A N D  GRANT : 

I. An entry-taker has no authority to act upon the application of a claim- 
ant  for lands not situated in his county, and an entry of such applica- 
tion on his records would be void. Harris v. Noyman, 59. 

2. The entry, the copy thereof, the warrant for a survey, the survey and 
the plats constitute the essential groundwork of the grant, and in 
their absence there is no authority to issue the grant. Zbid. 

3. Where all the proceedings preliminary to the issuing of the grant de- 
scribed the land as lying in one county, and the land was described in 
the grant as lying in that county, but as a matter of fact it was situa- 
ted in another county, the grant is void. Zbid. 

4. Where the invalidity of a grant appears on its face it is not necessary 
to attack it by a direct proceeding, but it may be taken advantage of 
whenever offered in evidence. Zbid. 

5. T h e  provisions of The  Code, 52784, only extend to cases where the 
entry of land lying partly in two counties, which is unknown to the 
grantee, is made only in one county. I n  such cases the statute cures 
the defect. Zbid. 

6. T h e  State can only grant land under navigable water for wharf pur- 
poses, and county commissioners have no power to confer upon a 
party a rigM to  build a wharf upon such laud for the purpose of a 
public road. Gregory v. Forbes, 77. 

7. T h e  riparian owner of land has the right, under our entry laws, to enter 
the water front up to deep water, for the purpose of erecting a wharf, 
and in such case the title to the Iand passes. 1 6 2 .  

E N T R Y  T A K E R :  

I. An entry taker has no authority to act upon the application of a claim- 
ant  for lands not situated in his county, and an entry of such applica- 
tion on his records would be void. Hartis  v. Norman,  59. 

2. T h e  entry, the copy thereof, the warrant for a survey, the survey and  
the plats constitute the essential groundwork of thk grant, and in 
their absence there is no authority to issue the grant. Zbid. 

3. Where all the proceedings preliminary to the issuing of the grant de- 
scribed the land as lying in one county, and the land was described i n  
the grant a s  lying in that county, but as a matter of fact it was sit- 
uated in another county, the grant is void. 1bid. 
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4. Where the invalidity of a grant appears on its face it is not necessary 
to attack it by a direct proceeding, but it may be taken advantage of 
whenever offeled in evidence. Ibid. 

5 .  The provisions of The Code, $2784, only extend to cases where the en- 
try of land lying partly in two counties, which is unknown to the 
grantee, is made only in one county. In  such cases the statute cures 
the defect. Ibid. 

E Q U I T A B L E  ISSUES: 

I. Where a party claims under a lost deed he must show by clear and full 
evidence that such a deed once existed, its legal operation, and its 
loss. Loftin v. Lo-ftin, 94. 

2. Under the present practice, where a party claims under a lost deed it 
is not error for the trial Judge to charge the jury that the lost deed 
could only be qstablished by clear and satisfactory proof. Ibid. 

3. I n  an action to reform a deed, the evidence of the party asking the re- 
formation, as to the object of purchasing the land, the directions given 
to the draughtsman, &c., is not sufficient to warrant a verdict upon 
which the Court would decree a reformation of the deed. Graves v. 
Trueblood, 495. 

ESTOPPEL:  

I. A married woman cannot be estopped by anything in the nature of con- 
tract, but where it would amount to a fraud to allow her to repudiate 
her acts she is estopped. Hodges v. Powell, 64. 

2. Where a husband and wife joined in a bond to convey a tract of land t o  
the defendant, but the wife was not privily examined, and after the 
death of the husband she received payment for the land and invested 
the money in other land; It was held. that she was estopped from 
taking advantage of the want of a privy examination, and therefore 
was not entitled to dower in the land sold by her husband. Zbid. 

3. Where the rights of parties have been once judicially determined it i s  
irregular and improper to attempt to do away with the effect of t h e  
judgment, by attempting to try the same right in a different way. 
Hol& v. Holly, 229. 

4. Where the title to a tract of land has heen passed upon in one action, 
the losing party cannot re-open the question by a proceeding to have 
the land processioned. Zbid. 

5. Where the true owner of property holds out another as the owner, o r  
allows a third party to appear to have the full power to dispose of it, 
and innocent third parties are thus led intodealing with such apparent 
owner, the real owner will be estopped, and the innocent purchaser 
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protected, but in order for the estoppel to arise, the purchaser must 
have been misled by the owner. Mayo v. Lqpg-~tt, 237. 

6 .  Land was conveyed to a trustee to secure debts, and afterwards a third 
party took a conveyance of the equity of redemption and paid off the  
debts, and then sold the land to a person who took possession. The  
vendor then caused the trustee to sell the Iand under the terms of the 
deed, in_ order to get the legal title out of him; It 7ons held, that a 
purchaser at such sale, with full notice of the {acts, got no title, and 
no estoppel arose against the owner of the equity. Ibid. 

7. Although a contract be invalid at the time of its execution, yet if the 
parties to it go on and treat it as valid, they will I x  estopped to deny 
its validity, provided they are sui jzrris, and that the invalidity of the 
contract does not arise from some illegality. Htwdersomn'ilev. Price. 

423. 
8. So  where the defendant executed his bond to a municipal corporation 

for a license tax instead of paying cash, he is estopped from setting 
up as a defence that the municipal authorities had no power to take 
such bond and issue the license, and consequently that the bond was 
void. Zbid. 

g. The  validity or invalidity of an election may be tested by an action, 
although it is alleged that innocent persons have acquired rights under 
the election as declared by the proper authorities. Such alleged inno- 
cent parties, although parties to the action, are not precluded by a 
judgment declaring the election void, but their rights must be tested 
by actions prosecuted for that purpose. Goforth v. Cons. Co., 535. 

10. Where an action was brought by the next of kin and heir at law against 
an administrator for an account and settlement of the estate, in which 
a consent decree was entered discharging the administrator of all lia- 
bilities in regard to his acts, representative or individual, in managing 
the estate; It was held, that such decree released the administrator 
from the trusts upon which he held certain lands for the heirs. Jones 
v. Slaughter, 541. 

EVIDENCE: 

I. Since the Act of 1881, ( T h e  Code, $1345,) a judgment against a guard- 
ian in favor of his ward is not conclusive and irrebuttable evidence in 
an action on his bond. Moore v. Alexander, 34. 

2. Statements in regard to the rights of a party made in his presence, and 
not denied or explained by him, are evidence against him, but this 
evidence should never be received unless it be of declaY6ns of that 
kind which naturally call for a denial or explanation, and they must 
be made on an occasion when a denial might properly be expected. 
Tobacco v. McElwee, 7 1 .  

39 
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3.  Where a witness was examined before a commissioner in another suit, 
in which the defendant in the present action was a party and also a 
witness, and during such examination the witness made statements in 
the presence of the defendant derogatory to his rights i n  this action, 
which were not denied at the time they were made, nor did the de- 
fendant contradict them on his examination in that action; Zf was 
held, that the occasion was one where it would have been imploper 
for the defendant to have contradicted the witness, and that such de- 
clarations were not evidence in this ac:iun. Zbid. 

4. Where the answer does not put the plaintiff's title in issue, it is useless 
for him to introduce evidence of it. Greyory v. Forbes, 77. 

5. T h e  clerk of the Secretary of State has no power to certify to and affix 
the great seal of the State to copies of grants and other papers fr. m 
the Secretary of State's office, to be used in evidence. T h e  statute 
contemp1:rtes that this officer should do all official acts himself and 
does not permit any of them to be done by a deputy. Beam v. ]en- 
n ings ,  82. 

6 .  Where an action was brought for a tract of land describink it as a whole, 
and incompetent evidence was admitted which related only to a part, 
the judgment of the Supreme Court will be for a venire de novo gen- 
erally, and it will not grant a new trial only as to that portion of the 
land affected by the iucompetent evidence. Ib id .  

7.  Where a party claims under a lost deed, he must show by clear and full 
evidence that such a deed once existed, its legal operation, and its 
loss. Lojtin v. L o f t i n ,  94. 

8. Evidence that the pla~ntiff asked payment of a debt from the defendant, 
and  that the defendant acknowledged that he owed something, and 
gave the plaintiff some property to be applied to the debt, which was 
entered as a credit on the bond sued on, is some evicleace, taken with 
other ci~cumstanccs, to rebut the presumprion of payment from the 
lapse of time, alrhough there is no evidence that at the time plaintiff 
was the owner of the bond sued on. White v. Bea7mzn, 122 .  

9. T h e  registration books a r e p i n r n  fuic evidence of the number of qual- 
ified voters in a town, but they are open for correction on account of 
deaths. &c., and perhops for intrinsic disqualifications and errors in 
admitting persons to register. D u k e  v. B7-ozon, 127. 

10. Where the answer admits the purchase of land, it is unnecessary to 
produce the deed, and a witness may testify to circumstances attend- 
ing the transaction that are not in the deed, although he refers collat- 
erally to the deed. Cade v. D a v i s ,  139. 

XI. T h e  common law is presumed tq exist in other States, unless it is shown 
to  have been changed by statute. Bid. 
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12. I n  an action against the defendant for flooding the plaintiff's land, evi- 
dence is admissible to show that the plaintiff knew that the defendant 
claimed the right to drain his land through that of the plaintiff before 
he purchased it. Hair  v. Downing, 172. 

13. The  compensation to which an attorney will be entitled for his services 

as counsel In collecling a note, executed before 1868,  does not give 
him such an interest in the note as to render him an incompetent wit- 
ness under $580 of The  Code. Grant v. Htqlies, 177. 

14. Where it is alleged that a person bought land at a sale to make assets 
for and as agent of the administrator, the deeds passed between them 
are competent evidence to show the true nature of the transaction. 
Zbid. 

15.  Where it is alleged that an administrator purchased the land of his in- 
testate at  a sale to make assets, for himself, it  is not competent for 
him to prove that other fiduciaries have acted in the same way. Ibid. 

16. The rule is well settled that a receipt for money does not come within 
the rule that par01 evidence cannot be heard to vary a written con- 
tract. Zbid. 

17. A receipt for a specific sum is not even prinrn~nrie evidence of an ac- 
cord and satisfaction, but if the receipt expresses that it is "in full," 
an inference may be drawn that it is in full satisfaction. Ihid. 

18. So where an executor of a formrr administrator settled with the admin- 
istrator dr honis non, a receipt expressed to bein foll of amount due to 
the estate is not an accord and sati>faction, and it may be shown that 
a larger sum was due. Ihid. 

19. Records of other S:ates to be used in evidence in this State must have 
the attestation uf the clerk of the Cuurt whose record is offered, and 
the seal of the Court, if it have one. If there be no seal, this fact 
must appeal. in the certificate of the clerk; and the Judge, Chief Jns- 
tice, or pre.iding magistrate of such Court must certify that the record 
is properly attested. X i n s ~ e j ~  v. Rumbazqh,  193.  

20. In  such case it is not necessary that the Governor of the S:ate should 
certify under the great seal of the State tu the official character of the 
Judge who makes the certificate, nor that the clerk should make such 

certificate under his official seal. The provisions of $906 of the Re- 
vised Statutes of the United States do not apply to records of Courts 
and judicial proceedings. Ibid. 

21. Where a mortgage does not properly describe the property mortgaged, 
or where, being intended as an agricultural lien, it does not comply 
with the requirements of the statute, the objection cannot be made to 
the admission of the instrument in evidence, but as  to its legal snffi- 
ciency as a conveyance. Spivey v. Grant, 214. 



22. Where a mortgage is made of personal property for the purpose of ob- 
taining supplies to make a crop with, which mortgaged property is 
claimed by a third party, it is competent evidence to show by the 
mortgagor any matters necessary to a full understanding of the case. 
Zbid. 

23. Where the property is described in a mortgage as "one horse," and the 
mortgagor only has one horse, the descriptiun sufficiently points out 
the property conveyed, and parol evidence i h  adrnisible to identify it,  
but if he has more than one horse, theu it is a patent ambiguity, and 
nothing passes. Zbid. 

24. Whenever it becomes necessary to identify the property conveyed in a 
mortgage from property of a similar kind, or to show what was in- 
tended to be conveyed, parol evidence is admissible. Harris v. Wood- 
ard, 232. 

25. In  an action to recover damages for a libel, it is competent for the de- 
fendant to introduce evidence in mitigation of damages, to show the 
provocation which induced him to publish the libel, but this provoca- 
tion must originate in the same subject-matter out of which the libel 
arose, or be closely connected with it. Knott v. Bul-well, 2772. 

26. In  actions for defamation under the formersys~ern of pleading, evidence 
offered to sustain a plea of the general issue could not be considered 
in mitigation of damages, but this has been changed by T h e  Code, 
$266. Ibzd. 

27. Malice is presumed from the utterance of false defamatory words, and 
proof of it, other than proof of the utterance of the false and defama- 
tory words, is not necessary, and hence it is always proper to allow 
the defendant to prove an absence of malice in order to mitigate the 
damages. Ibid. 

28. So where t h e  plaintiff had charged the defendant with using false 
weights in his business, and upon hearing of the charge the defendant 
sent to the plaintiff and asked him to correct the charge, which the 
plaintiff promised to do, admitting at the time that the charge was 
false, but he afterwards refused to retract it, upon which refusal t h e  
defendant published the libel sued on; 11 was held, that these facts 
were admissible in evidence in mitigation of damages. Zbid. 

29. Evidence that there are private ways near to the proposed location of 
the public road asked for, is competent both before the County Com- 
missioners and the jury on an appeal to the Superior Court, to show 
that the proposed road is not necessary, because the private ways ful- 
filled all the public needs. K i n g  v. BiacRwell, 322. 

30. I n  an action to  attack a deed in trust to secure creditors for fraud, evi- 
dence of the amount of the trust property received by the trustee is 
immaterial and incompetent. Hod@ v. Lassifcr. 351. 
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31. What constitutes fraud, is a question of law; what is sufficient evidence 
of the facts required to establish it, is for the jury; audso if the fraud 
appears on the face of the instrument, it will be declared by the Court 
without the aid of the jury; but when dependent upon matters dehors 
the deed, it must be found by the jury. Bid. 

32. Where in an action to attack a deed for fraud, prima facie evidence is 
given of the b o n a p e s  of the debt, the burden of proof is on the party 
attacking the deed to show the fraud, and evidence of such debts may 
be gathered from the plaintiff's own evidence. Zbid. 

33. Before tne acts and declarations of an alleged agent made and done in 
the absence of the defendant, the alleged principal, can be received in 
evidence, the trial Judge must find as a fact thatprima Jacie evi- 
dence of the agency has been offered, and his ruling upon this ques- 
tion of fact is beyond the reviewing power of the appellate Court. 
Smith v. Kron, 392. 

34. T h c  continuous use of a road as of right, for the prescribed time, is evi- 
dence of the acquirement of the easement, and in the absence of other 
evidence it is conclusive. Willey v. R. K. Co., 408. 

35. Interruptions of the use of an easement when brought to the knowledge 
of the claimant, rebut the presumption of a grant, unless such inter- 
ruptions are promptly contested by the claimant and the easement re- 
asserted. Zbid. 

36. Interruptions of the use after the lapse of the time which raises the 
presumption of a grant of the easement, furnish evidence of, but do 
not constitute of themselves an abandonment. Zbid. 

37. Before the Iecords and books of a corporation can be received in evi- 
dence for any purpuse it must be admitted or proved that the entries 
were made by an authorized servant or agent of the corporation. Glenn 
v. 0 7 , ~ .  413. 

38. The records and books of a corporation are at the leastprima facie evi- 
dence of the organization and existence of the corporation. B i d .  

39. Where the stoclc-book of a corporation contained a list of the stock- 
holders, the number of shares of stock owned by each, the sum of 
money paid by each, and the balance due, such book is evidence 
against a stockholder in an action to recover the unpaid balance of his 
snbscription, to show that he was a stockholder, and the condition of 
his stock account, but such evidence may be r.:butted. Zbzd. 

40. The burden of proof is on the plaintiff to show that a co-employee of a 
common master is a superior and not a fellow-servant, unless the na- 
ture of the employment shows the extent of the co-employee's powers. 
Patton v. R. R. Co., 455. 
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41. Where evidence offered by the plaintiff bearing only on one issue is ad- 
mitted after objection by the defendant it cannot be assigned as error 
if the verdict on that issue is in favor of the defendants, although the 
judgment on the entire verdict is against him. Graves v. Trueblood, 

495. 
42. I t  is not erroneous for the trial Judge to reject evidence when there is 

no issue to which it is applicable. Ibid. 

43. In  an action to reform a deed the evidence of the party asking the re- 
formation, as to the object of purchasing the land, the directions given 
to the draughtsman, &c.,. is not sufficient to warrant a verdict upon 
which the Court would decree a reformation of the deed. B i d .  

44. A description of land in a deed, describing it as all the interest, right 
title and claim the grantors may have in the estate of the deceased 
father of one of them, more particularly one undivided seventh share 
which descended to the grantor from her father. is sufficient to admit 
of par01 evidence to fit the description to the thing. ii'obbins v. Har- 

ris, 557. 
(See also No EVII)ENCE.) 

EVIDENCE, $580: 

The  compensa~ion to which an attorney will be entitled for his services a s  
counsel in collecting a note, executed before 1868, does not give him 
such an interest in the note as to render him an incompetent witness 
under 5580 of The Code. Grant v. Hughes, 177. 

E V I D E N C E ,  sggo: 

I. T o  exclude the testimony of a party to an action upon the ground that 
it related to a transaction between the witness and a deceased person, 
it must appear that the knowledge of the witness was derived from a 
personal transaction with the deceased person. Thompson v. Onley, 9. 

2. Evidence is only rendered incompetent by s5go of The  Code when i t  
relates to a transaction or con~munication between the witness and a 
deceased person of the class mentioned in this section, in regard to  
some title or interest derived from. through, or under such deceased 
person. Lo f t i n  v. Loft in,  94. 

3. I n  an action to have the holder of the legal title decla~ed a trustee for 
the plaintiff, she was allowed to testify that her father. then dead, 
gave her the money to purchase the land in controversy when none of 
the parties to the action claimed any interest under the father. Ibid. 

4. Where a note was given to an attorney for collecticm who agreed to re- 
ceive one half of the amount collected for his ~ervices, but he returned 
the note to the executor of his client without collectitlg anything; It 
wns heM, that the attorney had never had any interest or property in 
the note and u a s  a competent witness. White v. Beanran, 122. 
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5. The  fact of payment to a deceased person for land purchased of him 
can be proved when neither the witness nor the estate of the deceased 
vendor are interested in the result of the action. Cade v. Davis ,  139. 

E V I D E N C E  O F  F R A U D  : 

I .  T h e  insertion in a deed of trust of a provision that the trustee shall em- 
ploy the assignor at a fixed salary to help dispose of the property con- 
veyed, does not render the deed void upon its face, but furnishes evi- 
dence of a fraudulent intent, proper to be submitted to the jury. 
Frank v. Robinson, 28.  

2. I n  an action to attack a deed in trust to secure creditors for fraud, evi- 
dence of the amount of the trust property received by the trustee is 
immaterial and incompetent. H o d ~ e s  v. Lassiter, 351. 

3. What constitutes fraud is a question of law; what is sufficient evidence 
of the facts required to establish it, is for the jury; and so if the fraud 
appears on the face of the instrument, it will be declared by the Court 
without the aid of the jury; but when dependent upon matters dehors 
the deed, it must be found by the jury. Zbid. 

4. Where in an action to attack a deed for fraud, prima facie evidence is 
given of the botzafidps of the debt, the burden of proof is on the party 
attacking the deed to show the fraud, and evidence of such debts may 
be gathered from the plaintiff's own evidence. Zbid. 

E X E C U T I O N :  

I .  While a creditor can issue execution and sell property disposed of in 
fraud of creditors, this does not prevent a Court of equity from restrain- 
ing the fraudulent donee until the question of fraud can be tried, so 
that the property can be sold free from any cloud, and under the Code 
practice all t h ~ s  may be done in one action. Frank v. Robinson, 28. 

2. A bond to stay execution, which provides that the obligors will be re- 
sponsible for any damages which may arise on account of the acts of 
the appellant in committing waste, &c.. is not a supemedeus bond 
within the meaning of The Code, s5435, 5 5 4 ;  which contemplate a 
bond upon which summary judgment may be rendered In the Supreme 
Court upon the affirmation of the judgment of the Court below. Alder- 
man v. Rizvnbark, 134. 

3. Where the undertaking on appeal for the costs aud the undertaking to 
stay execution are in one instrument, the appellee, upon filing the 
proper proofs of the insolvency of the surety, is enlitled to have the 
appeal dismissed. as prescribed by The Corlr, 5554, but where the two 
undertal<ings are separate and distinct, the appellant has a right :o 
have his appeal heard, although the surety to the undertaking to stay 
execution is insolvent. 1bid. 
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4. An execution is not a lien on the personal property of the judgment 
debtor as against dona f ide  purchasers from its teste, but only from the 
levy. Weisenfield v. M c L e a n ,  248. 

5. The  lien of an attachment takes effect from its levy, and so, where in 
an action to compel a corporation to .transfer certain stocks on its 
books, which the plaintiff had purchased at execution sale after it had 
been attached to answer the judgment, and the defendant answered 
that said stock had been transferred by the judgment debtor before 
the rendition of the judgment, but did not aver that such transfer was 
before the levy of the attachment; It w a s  held, that the answer did 
not raise an issue, or set up a substantial defence. Morehead v. T h e  
R. R. Co.. 362. 

F E E  S I M P L E :  

I. The  Court will always give such interpretation to the words of a deed 
as will effectuate its purpose if the words in any reasonable view will 
admit of it. Hicks  v. Bullock, 164, 

z. Where the words of inheritance only appear in one part of the deed, 
but the entire language is inartificial and b a d y  expressed, but it ap- 
pears from the entire instrument that it was the intention of the par- 
ties to pass the fee, the Court will construe the deed so as to pass the 
fee. 26iu'. 

FELLOW-SERVANT : 

I. The  burden of proof is on the plaintiff to show that a co-employee of a 
common mgster is a superior and not a fellow-servant, unless the na- 
ture of the employment shows the extent of the co-employee's powers. 
Pat ton  v. R. A'. Go., 455. 

2. Where the common master invests one of his employees with the power 
to hire, discharge, command and direct the other employees, the mas- 
ter is liable for his acts, and he is not a fellow-servant, although he 
works as any other servant and there is nothing in the nature of the 
employment to show an authority to charge the common master. ]bid. 

3. So, while there may be nothing in the nature of the employment of a 
section master on a railroad to charge the master with responsibility 
for his acts towards his co-laborers, yet if the master gives him an- 
thority to command, discharge and employ the laborers, the common 
master is liable for his misfeasance towards his fellow-laborers in the 
exercise of the authority so conferred. Z6id. 

F I N D I N G  O F  FACT BY JUDGE:  

Where the case is left by consent to be tried both as to the facts and the 
law by the Judge, and he fails to find some material fact, it  will be 
remanded in order that such fact may be found. K n o t l  v. Taylor.  553. 
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FIRE INSURANCE: 

(See INSURANCE.) 

FIXTURES : 

I. T h e  tern1 fixtures has a different meaning as applied to different rela- 
tions, as vendor and vendee, mortgagor and mortgagee, &c., and the 
right to detach is most favorably applied between landlord and tenant 
in favor of the tenant. Foot? v. Gooch, 265. 

z. The rule as to what are fixtures is the same between vendor and vendee 
and mortgagor and mortgagee, and whatever would pass in an abso- 
lute sale to a vendee will pass as a security to a mortgagee. Zbid. 

3. Where a mortgagor left In possession improves the mortgaged premises 
after the execution of the mortgage by the erection of new works and 
the introduction of new machinery, which are intended to be a perma- 
nent annexation to the freehold, he cannot remove such fixtures and 
thus impair the increased security, and it seems that this rule applies 
even to trade fixtures. /bid, 

4. The  intent with which the annexation is made to the freehold enters 
largely into the question of the right to remove, and if the fixture is 
made for the purpose of pelmanently improving the freehold a mort- 
gagor cannot remove it. /bid. 

FRAUD: 

I. A married woman cannot be estopped by anything in the nature of con- 
tract, but where it would amount to a fraud to allow her to repudiate 
her acts. she is estopped. Hod'es v. f'owi2L'1: 64. 

2 .  It setms, that when a j'enze covert has [he consideration in her hands 
for a contract which she disaffirms, on account of her coverture, the 
disappointed party may recover it, and when she has converted such 
consideration into other property, he may follow it and subject it to 
the satisfaction of his demand by a proceeding i n  rrm. Zbid. 

3. The  reason that all tmnsactio~~s of the wife with her husband in regard 
to her separate property were held void at common law, was, not be- 
cause there was fraud, but l~ecause there might be fraud. This rule 
is now modified by statute, and the wife may conlract with the hus- 
band by complying with the provisions of $#1835, 1636 of The  Code. 
Sims v. Ray, 87. 

4. Where a party unites with a trustee in a breach of trust, or there are 
circumstanccs to put him on his guard and awaken suspicion, he will 
be required to repay to the trost fund any of its as-ets which he may 
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have received in consequence of the breach of trust. Dancy v. Dun- 
can, III. 

5 .  Where it is alleged that a person bought land at  a sale to make assets, 
for, and as agent of the administrator, the deeds passed between them 
are competent evidence to show the true nature of the transaction. 
Grant v. Hughes, 177. 

6. Where it is alleged that an administrator purchased the land of his in- 
testate at  a sale to make assets, for himself, it is not competent for 
him to prove that other fiduciaries have acted in the same way. 1bid. 

7. I n  an action to attack a deed in trust to secure creditors for fraud, evi- 
dence of the amount of the trust property received by the trustee is 
immaterial andincompetent. Hod'es v. Lassiter, 351. 

8. What constitutes fraud. is a question of law; what is suflicient evidence 
of the facts required to establish it, is for the jury; and so if the fraud 
appears on the face of the instrument, it will be declared by the Court 
without the aid of the jury; but when dependent upon matters dehors 
the deed, it must be found by the jury. B i d .  

g. Where in an action to attack a deed for fraud, pn'ma facie evidence is 
giveu of the bonafides of the debt, the burden of proof is on the party 
attacking the deed to show the fraud, and evidence of such debts may 
be gathered from the plaintiff's own evidence. Ibid. 

10. If the purpose of a conveyance be to hinder and delay creditors, it is 
fraudulent and void, although the debts secured by it are b o n a j d t .  
Ib id .  

11. T h e  facts that the administrator who sold the land for assets was the 
law partner of the counsel who conducted the proceeding; that many 
of the orders in the proceeding were in the handwriting of the admin- 
istrator; that the answer of the guardian ad  Zitem was also in his hand- 
writing, it appearing that the guardian had taken all necessary steps 
to protect his wards; and that one of the attorneys for the administra- 
tor bid off the land for the purchaser, do not constitute such construc- 
tive fraud as to vitiate the judgment, when it is found as a fact that 
there was no actual fraud. Ward  v. Lowndes, 367.  

(See also "STATUTE OF FRAUDS.") 

FRAUDULENT CONVEYANCES : 

I.  T h e  insertion in a deed of trust of a provision that the trustee shall em- 
ploy the assignor at a fixed salary to help dispose of the property con- 
veyed does not render the deed void upon its face, but furnishes evi- 
dence of a fraudulent intent proper to be submitted to the jury. Frank 
v. Rolrinson, 26. 
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2. A n  injunction will be continued to the hearing to retain control of a 
trust fund, when the rights of the parties are doubtful, and the de- 
fendant threatens to remove the fund beyond the jurisdiction of the 
Court. Ibid. 

3. I n  such case the Court may allow the defendant to dispose of the prop- 
erty. upon his giving bond to protect the other claimants. Ibid 

4. While a creditor can issue execution and sell property disposed of in 
fraud of creditors, this does not prevent a Court of equity from re- 
straining the fraudulent donee until the question of fraud can be tried, 
so that the property can be sold free irom any cloud, and under the 
Code practice all this may be done in one action. /bid. 

5 ,  Creditors of a deceased person have no lien upon his lands, hut only the 
right to have them subjected to the payment of the debts if there shall 
be a deficiency of the personal assets, and consequently a conveyance 
made by the heir or devisee within two years after the grant of admin- 
istration and advertisement for creditors is not absolutely void, but 
only suhject to be annulled by the contingency of the personal assets 
proving insuficient. Davis v. Perv,  260. 

6. Where a purchaser bought land from a devisee within the two years, 
and after the death of the purchaser his administrator sold the land to 
make assets, more than two years after the issuing of letters, &c., upon 
the estate of the devisor; It was held, that a purchaser at  the sale to 
make assets got a good title as against the creditors of the devisor. 
Ibid. 

7. I n  such case the administrator of the purchaser will hold the money re- 
ceived from the saie of the land in lieu thereof, and subject to the 
claims of the creditors of the devisor. Bid. 

8. Where a devisee or heir at  lgw sells land derived from the devisor or 
ancestcv more than two years after the issuing of letters testamentary, 
&c., to a bonafide purchaser for value and without notice, such pur- 
chaser gets a good title against the creditors of the devisor or ancestor. 
but the devisee or heir holds the price received for the land in lieu 
thereof, and subject to the claims of such creditors, just as the land 
would have been. Ibid. 

9. A purchaser from an heir or devisee with notice, although after two 
years, holds the land subject to the claims of the creditors of the de- 
visor or ancestor. Ibid. 

lo. I n  an action to attack a deed in trust to secure creditors for fraud, evi- 
dence of the amount of the trust property received by the trustee is  
immaterial and incompetent. Hodges v. Lossifer, 351. 
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11. What constitutes fraud, is a question of law; what is sufficient evidence 
of the facts required to establish it, is for the jury; and so if the fraud 
appears on the face of the instrument it will be declared by the Court 
without the aid of the jury; but when dependent upon matters dthors 
the deed it must be  found by the jury. Zjid. 

12. Where in an action to attack a deed for fraud pritnn facie evidence is 
given of the bonajdts of the debt, the burden of proof is on the party 
attacking the deed to show the fraud, and evidence of such debts may 
be gathered from the plaintiff's own evidence. 1bid. 

13. If the purpose of a conveyance be to hinder and delay cred~tors, it is 
fraudulent and void, although the debts secured by it are bonafidr. 
Zbid. 

14. Where land was purchased and paid for by the husband, but the deed 
was made to a third party in order to defraud the creditors of the hus- 
band, he has no such seizin as will support a claim for dower on the 
part of his widow, although he was in possession of the land; but  
where land of which the husband was seized duringcoverture was sold 
at execution sale, and purchased by a third party with the money of 
the husband, and the title was made to the purchaser, with a like in- 
tent to defraud, the wife is entitled to dower. EfEa~d v. Ej&rnd, 488.  

G I F T :  

I .  In  order to perfect a gift of personal property there must be an actual 
delivery, if the nature of the property will admit of an actual de- 
livery,'and if not, then some act must be done equivalent to actual 
delivery, and which will have the effect to pass the title to it. Med- 
lock v. PoweII, 499. 

2. So where a father said to his son that he might have a certain colt, if 
he would raise it. and t h q e  was other evidence tending to show that 
the father intended that the son should have the colt, but there was 
no evidence to show a delivery ; It was held, that the property did 
not pass, and the colt belonged to the father. Zbid. 

.GRANDPARENT:  

(See PARENT ) 

G R A N T :  

I. An entry-taker has no authority to act upon the application of a claim- 
ant for lands not situated in his county, and an entry of such applica- 
tion on his records would he void. Hnrvis v. Norman, 59. 

2. T h e  entry, the copy thereof, the warrant for a survey, the survey and 
the plats constitute the essential groundwork of the grant, and in 
their absence there is no authority to issue the grant. Ibid. 
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3. Where all the proceedings preliminary to the issuing of the grant de- 
scribed the land as lying in one county, and the land was described in. 
the glant as lying in that county, but as a matter of fact it was situ- 
ated in another county, the grant is void. I6id. 

4. Where the invalidity of a grant appears on its face it is not necessary 
to attack it by a dirrcr ploceeding, but it may be taken advantage of 
whenever offcred in e\  idence. 16id. 

5. The  provisions of The Code. 52784, only extend to cases where t h e  
entry of land lying pnrtlp in t w o  counties, which is unknown to the 
grantee, is made only in one county. I n  such cases the statute cures 
the defect. Idid. 

6. The  State can ouly grant land under navigable water for wharf pur- 
poses, and county commissioners have no power to confer upon a 
party a right to build a wharf upon such land for the purpose of a 
public road. Gregory v. Fovi~es, 77. 

7. The riparian owner of land has the right, under ourentry laws, to enter 
the water front up to deep water, for the purpose of erecting a wharf, 
and in such case the title to the land passes. 1bid. 

8. The  clerk of the Secretary of State has 110 power to certify to and affix 
the great seal of the State to copies of grants and other papers from 
the Secretary of State's office, to be used in evidence. The statute 
contemplates that this officer should do all official acts himself and 
does not permit any of them to be done by a deputy. Beam v. Jen- 
n i n p ,  82. 

g. As the presumption of a grant will arise by an adversary and continuous 
u& of an easement for twenty years, so a disuse occurring afterwards 
for the same length of time will raise a presumption of a surrender 
or extinction of the easement in favor of the servient tenement. Wil- 
ley v. R. R. Co., 408. 

G U A R D I A N  : 

I. A judgment against an infant when he appears by attorney but has no  
guardian or next friend is not void, but only voidable. Tate v. 
Mutt. 19. 

2. A guardian appointed in another State has no authority to represent 
his wards in suits and proceedings in this State, but when he brings 
suit for them as guardian it will be treated as if he were next friend. 
16zd. 

3. Since the Act of 1881, ( T h e  Codt, 51345,) a judgment against a guar- 
dian in favor of his ward is not conclusive and irrebuttable evidence i m  
an action on his bond. Moore v. Alexander, 34. 
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4. Infants may sue or be sued and are as much bound by the judgment as 
persons sui juuis, but infants must sue by a next friend or guardian 
and defend actions against them by a regular guardian, or if they have 
none in t h ~ s  State, by a guardian ad Gfem. Ward v. Lowndes, 367. 

5.  T h e  provisions of the statute in regard to the appointment of guardians 
ad litem should be strictly observed, but mere irregullrities in observ- 
ing them, not affecting a substantial right, will not vitiate judgments 
and decrees obtained in the action or proceeding in which such irreg- 
ularities exist. Ijid. 

G U A R D I A N  A D  LZTEM: 

(See GUARDIAN.) 

H O M E S T E A D :  

I. Although the real property of a judgment debtor is incapable of divis- 
ion, and although it would be more advantageous to creditors to have 
it sold. the Court has no power to order a sale of the land, and a pay- 
ment to the debtor of one thousand dollars in money in lieu of his 
homestead. Oakley v. Yan Noppen, 247. 

2. Where the homestead has once been regularly allotted and set apart, it 
cannot be re-allotted at the instance of a judgment debtor whose debt 
was in existence when the allotment was made, except for fraud or 
other irregularity. Gully v. Cole, 447. 

3. Qume, as to the equitable remedy which creditors might have, if the 
homestead had increased in value since its allotment. Zbid. 

H U S B A N D  AND WIFE: 

(See M A R R ~ E U   OMEN.) 

I N D I C T M E N T :  

1. Quew, whether a juror who has an indictment pending and at  issue 
against him in the Superior Court, is disqualified from serving on the 
jury by the statute whlch prohibits those having a suit so pending and 
at  issue from serving. Hodfes v. Lassifer, 351. 

2. I n  order to disqualify a juror from serving under this statute, the suit 
must be at issue, and so where an indictment was pending against a 
juror, to which he had never pleaded; IL wns Irrla', that he was not 
disqualified under this statute, even if it applies to indictments. Ibid. 

I N F A N T S :  

I. T h e  Superior Courts have succeeded to all the jurisdiction of the late 
Courts of Equity in respect to infants, and they have authority to 
direct sales of their property, both real and personal, in proper cases. 
T a b  v .  MoN. 19. 

2. The guardian or next friend of an infant is not, properly speaking, a 
party to the action, although his name appears in the record. Zbid. 
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3. T h e  next friend of an infant ought always to be appointed by the Court, 
and really he is an officer of the Court, and under its supervision and 
control. Ibid. 

4. The  Court has power, for good cause shown, to remove the next triend 
of an infant litigant, and appoint another as often as may be neces- 
sary. Ibid. 

5. I t  is not essential that the infant should know that an action has been 
brought in his favor by a next friend, as  his incapacity to judge for 
himself is presumed, but the Court may inquire into the propriety of 
the action and take such steps as may be necessary. Zbid. 

6. Where an infant sues by a next friend he is as much bound by the judg- 
ment as an adult, and this rule applies to non-resident as much as to 
resident infants. rbid. 

7.  A judgment for or against an infant, when he appears by attorney, but 
has c o  guardian or next friend, is not void, but only voidable. I6id. 

8. A guardian appointed in another State has no authority to represent his 
wards in suits and proceedings in this State, but when he brings suit 
for them as guardian it will be treated as if he were next friend. Zbid. 

g.  So, where non-resident infant tenants in common filed an expaute peti- 
tion to sell land for partition, by their guardian, who was a non-resi- 
dent; I t  700s held, that the decree of sale was not void, and could not 
be attacked collaterally. Ibid. 

10. Since the Act of 1881. ( T h e  Code, $1345,) a judgment against a guar- 
dian in favor of his ward is not conclusive and irrebuttable evidence 
in an action on his bond. Moorc v. Alexnnder, 31. 

11. A judgment against an infant who has been served with process is not 
void, but at most is only irregular and voidable. Svme v. T ~ i c r ,  243. 

rz. The  Court will not set aside an irregular judgment against an infant as 
of course, and it will not do so when it appears from the record or 
otherwise that the infant suffered no suhstantial wrong and the rights 
of third parties, without notice, have intervened. Z6id. 

13. Infants may sue or be sued, and are as much bound by the judgment 
as persons suiyuris .  but infants must sue by a next friend or guardian, 
and defend actions against them by a regular guardian, or if they have 
none in this State, by a guardian nu' lz'fern. W a r d v .  Lozondes, 367. 

14. The  provisions of the statute in regard to theappointment of guardians 
ad [item should be strictly observed, hut mere irregularities in observ- 
ing them, not affecting a subs tan td  right, will not vitiate judgments 
and decrees obtained in the action or proceeding in which such irreg- 
ularities exist. 1 6 2 .  

15. Courts 01)tain jurisdiction over infant defendants over fourteen years old 
exactly in the same manner in  which they do over adults, but if the 
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Infant is under fourteen, besides serving them personally and leaving 
a copy with them, a copy of the summons must also be delivered t o  
the father, mother, or guardian, or if there is none in this State, then 
to the person who has the care and control of the infant, and in t h e  
case of non-resident infants by publication as in other cases. Ibid. 

16. An infant is liable both civilly and criminally for his torts, and in an 
action for damages, it is immatelial that the tort was committed by the 
direction of one having authority over the infant. Smith v. Kron.  392. 

17. While infants are incapable of making a contract with an agent either 
express or implied, so as to bind them for his torts committed in pur- 
suance of the agency; I t  seems, that an infant is liable for torts com- 
mitted by his agent in the necessary prosecution of the business of the 
agency under the maxim, gui frrcitpei- a l i z ~ m ,  f a c i f p r r  se. Ibid. 

INJUNCTION : 

I .  Where the complaint states facts sufficien: to authorize a temporary in- 
junction, and the answcr raises serious issues, the determination of 
which is doubtful, it is not error to continue the injunction till the 
hearing upon the merits, especially when it appears that the subject- 
matter of the action will remain unimpaired. Whitfaker v. Hill, 2- 

2. An injunction will be continued to the hearing to retain control of a 
trust fund, when the rights of the parties are doubtful, and the de- 
fendant threatens to remove the fund beyond the jurisdiction of the 
Court. Frank v. Robimon, 28. 

3. I n  such case the Court may allow the defendant to  dispose of the prop- 
erty, upon his giving bond to protect the other claimants. Ibid. 

4. While a creditor can issue execniion and sell property disposed of in 
fraud of creditors, this does not prevent a Court of equity from restrain- 
ing the fraudulent donee until the question of fraud can be tried, so. 
that the property can be sold free from any cloud, and under the Code 
practice all this may be done in one action. Ibid. 

5. I n  applications to continue injunctions to the hearing the Supreme Court 
will review the facts and pass upon their sufficiency to warrant t h e  
judgment appealed from. Evans  v. Thc Railroad. 45. 

6. Where it appeared by the affidavit of two phys~cians that a sewer use& 
by the defendant was dangerous to the health of the plaintiffs; I t  was- 

held no error to continue the injunction against its nse to the hearing. 
Zfiid. 

7. I n  such case it is immaterial that the sewer is also used by others. Ibid, 

8. When the County Commissioners ascertain and declare the result of am 
election their action and declaration cannot be attacked collaterally, 
but it may be by a direct proceeding for that purpose. McDowrZZ v, 
Cons. Co.. 514. Goforth v. Cons. Co., 535 .  
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9. I n  an action brought to have an election to ratify the issue of bonds to 
a railroad corporation declared void, and to restrain the issuing of the 
bonds, it was madeprima fncie at least. to appear, that the election 
was not called in accordance with law; that no notice of the election 
was given; that no opportunity was given for registration to such per- 
sons as had become qualified since the last election; tha t  as a matter 
of fact, a majority of the qualified voters did not vote for the measure, 
and that there were various other grave irregularities; It wns held, 
that an injunction until the hearing should be granted, to restrain all 
action under and in pursuance of the election. Ibid. 

10. Where in such case, it was made to appear, that since the appeal was 
taken, the bonds had been delivered; Zt was he&, that it was imma- 
terial. 16id. 

I N S U R A N C E  : 

I. Where an application for a hfe insurance policy declares on its face that 
payment of the premium is a condition precedent to the issuing of the 

policy, the policy is not in force until ihe premium is actually paid. 
Omzotzd V. The Ins. Co., I 58. 

2. Any change in the health of the insured between the application for life 
insurance and the issuing of the policy should be communicated to the 
insurer. Zbid. 

3. Where prepayment of the premium is made an essential part of the 
agreement no agent can dispense with its requirement. Zbtd. 

4. So, where the insured made application for insurance, and the applica- 
tion set out that the policy would not take effect until the premium 
was paid, bl!t the agent of the insurer told the applicant that he could 
pay the premium either at that time or when the policy was delivered. 
and the applicant elected to pay at the latter time, but died before the 
policy was received; It was held, that the policy never took effect and 
the insurer was not liable. I b i d  

5.  In  an action on a policy of insurance wherein several distinct articles 
are insured it is not proper to submit separate issues as to the value of 
each separate article. Cuthbertson v. Ins. Co., 460. 

6.  The application for insurance forms a part of the contract, and the in- 
quiry and answers are tantamount to an agreement that the matter 
enquired about is material, and its materiality is not open to be tried 
by the jury. Ibid. 

7. I n  the absence of fraud or mistake a party will not be heard to say that 
he was ignorant of the contents of a writing signed by him, containing 
a contract on his part. Ibid. 

40 
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8. So where a party signed an application for insurance which contained a 
warranty that the property belonged to the applicant in fee, and that 
there were no liens on it, he will not be allowed to testify that he did 
not know that such a fact was stated in the applicat~on. Ibid. 

9 Where an application for insurance contained a statement which was 
made a warranty by the terms of the policy, that the house in \\ hich 
the insured property was belonged 10 the applicant in fee, a n d  that 
there were no liens on the property insured; It was held, that the 
warranty was broken when it appearcd that the house wbs built un 
land leased by the applicant, and was to become the property uf the 
lessor at  the end of the lease, and t h a ~  the title to the property insured 
was vested in another person as a security for the purchase money. 
a i d .  

10. Where several distinct kinds of property are insured in the same policy, 
and there is a false statement in the application as to some of it, it 
avoids the policy as to all, as the policy is one entire and indivisible 
contract. Ibid. 

I N T E R E S T :  

Where a mortgage is executed to secure a usurious note, the usury only 
affects the interest and does not impair the validity of the mortgage. 
Spivey v. Grunt, 214. 

I N T E R S T A T E  COMMERCE: 

I. A contract with a railroad company to carry freight from a place within 
this State to a place within another State at a fixed price for theentire 
route, the price thus charged being greater than that required from 
cthers for same service, is not embraced by the provisions of s1966 of 
The Code. MrLtan v. The RaiZroad, I. 

2. Such a contract is also a matter affecting interstate commerce, the con- 
trol of which is vested exclusively in Congress. Ibid. 

ISSUES: 

I. Where the plaintiff does not object to the counter-claim on account of 
imperfect pleading, the Supreme Court, on appeal, will consider the 
issues which were tried on it in the C o u r ~  below. Smith v. McGre- 
goy, 101. 

2. N o  issue is necessary when the facts are not disputed. Alderman v. 

Rivtnbark, 134. 

3. I n  an action for damages for an injury caused by the negligence of the 
defendant, where the defence is contributory negligence, it is some- 
times proper to submit two issues, one as to the negligence of the de-  
fendant, and the other as to the contributory negligence of the plain- 
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tiff, yet when the action of both has contributed to the injury, it is 
allowable to submit an issue only as to the defendant's negligence, 
with instructions to find that in the negative, if the jury believe that 
the plaintiff's conduct contributed to the injury. Scott v. K .  R. Co., 
428. 

4. The only issues proper to be submitted to the jury are those raised by 
the constitutive facts alleged on the one side and denied on the other; 
and those issues which are merely evidential, and when found by the 
jury, only furnish facts which would be evidence to prove the main 
issue, should never be submitted. Paffon v. R. R. Co., 455. 

5. I t  is not rvery matter alleged on the one side and denied on the other 
that raises an issue to be submitted to the jury, but only such allega- 
tions and denials as  involve facts necessary to the determination of 
the controversy. Cufhbevtson v. Ins. Co2, 480. 

6. The form in which issues are submitted is of little consequence, if the 
material facts in controversy are clearly presented by them, hut all 
unnecessary and immaterial issues should be avoided, as  they tend to 
confuse and mislead the jury. Ibid. 

7. I n  an action on a policy of insurance wherein several distinct articles 
are insured, it is not proper to submit separate issues as to the value of 
each separate article. Ibid. 

8. The  submissionof immaterial issues, when not prejudicial to the appel- 
lant, cannot be assigned as error. Ibid. 

9. Where evidence offered by the plaintiff bearing only on one issue, is 
admitted after objection by the defendant, it  cannot be assigned as 
error, if the verdict on that issue is in favor of the defendants, although 
the judgment on the entire verdict is against him. Graves v. True- 
blood, 495. 

10. I t  is not erroneous for the trial Judge to reject evidence when there is 
no  issue to which it is applicab'e. Ibid. 

J O I N D E R  O F  CAUSES O F  ACTION : 

I. A cause of action against a Clerk of the Superior Court for damages 
resulting from malfeasance in accepting an insufficient bond from an 
administrator cannot be joined with a cause of action against such 
administrator and his sureties for a devastavit, the respective liabilities 
of the parties having no connection. The Code, $267. Miickll  v. 
Mitchell, 14. 

2. T h e  provision of The Code, 5272, authorizing the Court to direct a 
division of improperly joined causes of action, does not extend to the 
cases where there is also a misjoinder of jarties to the action. Ibid. 
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JUDGE'S C I I A R G E :  

I. Under the present practice, where a party claims under a lost deed it 
is not error for the trial Judge to charge the jury that the lost deed 
could only be established by d e a r  and satisfactory proof. Loftin v. 
Lo f t i n ,  94. 

2.  I t  would be error in the trial Judge to single out the testimony of one 
witness, and charge the jury that if they believe the testin~ony of that 
witness, they would find in accordallce therewith, when there are sev- 
eral witnesses who testify in regard to the same nlauer. B'eisenfiriZ 
v. M ~ L e n n ,  248. 

3. A prayer for instructions, which would involve an expression of opinion 
by the Judge on the facts of the case, must be refused. Ihid. 

4. Where it was a disputed questiou in the case whether a morlgagor lived 
in one county or th.e other, a prayer for instructions which assumes 
that he resided in one of the counties, was properly refused. (bid. 

5. I t  is well settled that the omission of the trial Judge to charge the jury 
in a particular aspect o f ,  the case, is not ground for a new trial, when 
the complaining party did not ask for suck a charge. King v. Black- 
wezz, 332. 

6. Exceptions to the Judge's charge and prayers for special instructions 
must be made before ve rd i~ t .  Willey v. R. R. Co., 406. 

7. Where the appellant excepted to the Judge's charge on the question of 
damages, but did not point out what he considered to  be the error, 
and did not ask for any special instruction; I t  was held, that the judg- 
ment would be affirmed, if the charge contained no iutrinsic error 
although il was not as full as it might have been. Ibid. 

8. I t  is not error for the trial Judgs to refuse to charge that certain acts o r  
omissions of the plaintiff amount to contributory negligence, when t h e  
evidence in regard to them is conflicting. Scott v. R. K.  Co., 428. 

9. Error  cannot be assigned in this Court that the trial Judge gave t h e  
instructions asked by the appellee to the jury, when no exception 
thereto is made in the record. Zbid. 

JUDGMENT : 

I. Where an infant sues by a next friend h e  is as much bound by the judg- 
ment as an adult, and this rule applies to non-resident as  much as t o  
resident infants. Tate  v. Mot t ,  19. 

2. A judgment for or against an infant, when he appears by attorney, but  
has c o  guardian or  next friend, is not void, but only voidable. Zbid. 

3. Since the Act of 1881, ( T h e  Code, $1345,) a judgment against a guar- 
dian in favor of his ward is not conclusive and irrebuttable evidence 
in an action on his bond. Moorc v. Alexander, 34. 



4. I f  property is transferred by the defendant pending a suit involving its 
title, in which there is afterwards a judgment for the plaintiff, t he  
judgment relates to the beginning of the  action and binds the property 
in the hands of the purchaser, and when the transaction and suit are  
in the same county and the record furnishes evidence of the claim, 
this rule is not affected by the  provisions of T h e  Coa'e, 3229.  Dancy  
v. D u n c a n .  111. 

5. Where the rights of parties have been once judicially determined, it  is 
irregular and improper to a t tempt  to do away with the effect of the  
judgment by attempting to try the same right in a different way. 
Hol/ey v.  HoZ/iy, 229.  

6. \i7here a Judge at one term of the Court strikes out a judgment made 
at a former term and substitutes another in its stead; I! was  held, that  
this could not be assigned as error in the Supreme Court for the first 
t ime, there being no exception to the action of the Court entered a t  
the time. Cowies v, Curry ,  331. 

7 By consent a judgment rendered at a former term may be stricken out 
and a new judgment substituted in its place.- D i d .  

8. T h e  judgment and decrees of a Court which has jurisdiction, although 
erroneous or  irregular, cannot be  attacked in a collateral proceeding. 
If erroneous, they must be corrected by appeal; if irregular, they must 
be set aside by a motion in the  cause, made in a reasonable time. 
W a d  v. Lowndes ,  367. 

9. T h e  recitals in a final judgment cannot change the force and effcct of a n  
order made in a previous stage of the action. Jacksoiz v. McLean, 474. 

PO. T h e  validity or  inval~di ty  of an election may be tested liy an action, 
although it is alleged that innocent persons have acqu i~ed  rights under  
the  election as declared hy the proper authorities. Such alleged in- 
nocent parties, although parties to the action, are not precluded by a 
judgment declaring the election void, hut  their rights must be tested 
by actions prosecuted for that purpose. Goforllz v. Cons. Co., 535. 

11. Where an action was brought by the next of kin  and heir a t  law against 
an administrator for an account and settlement of the estate, in which 
a consent decree was entered discharging the administrator of all  lia- 
bilities in regard to his acts, representative or  individual, in  managing 
the  estate; It was  hela', that such decree released the administrator 
from the trusts upon which h e  held certain lands for the heirs. Jones 
v. SZatqhfer ,  541. 

JUDGMENT-IRREGULAR : 

I. Where it  is sought to set aside a judgment or  decree on the ground of 
irregularity, a motion in the  cause, a n d  not a new action, is the  ap- 
propriate remedy, a l t l~ough the action may b e  a t  an end. Mowis v. 
W h i t e ,  91. 
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2. I t  is well settled that  a motion in t he  cause, and  not a new action, i s  
t h e  proper remedy to set aside a n  irregular judgment ,  whether t h e  
irregularity appears on the  face of the  record o r  not ,  even although 
the  action is a t  an  end. I t  is otherwise when i t  is sought to attack a 
judgment for fraud, which must b e  done by a new action if t he  action 
in which the judgment sought to b e  attacked is a t  an  end.  Syme v. 

T f i c e ,  243. 

3.  Where  an  adult was served with process in a cause, but  filed n o  answer 
and made no objection to any of the  orders a n d  decrees until  three 
and  a half ycars after they were passed, a u d  then showed no injury to  
have resulted to her  from the  decrees; II ziins 'heid, that  they would 
not  be  set aside a t  her instance. Ibid. 

4. A judgment against an  infant who has  been scrved with process is not  
void, bu t  a t  most is only irregular and  voidable. Ib id  

5. T h e  Court  will not set asrdc an  irregular jutlgrncnt against an  infant a s  
of course, and ~t will not  [lo so when it appcars  iron1 the  record o r  
otherwise that  the infant su f f e~ed  n o  subs~an , i a l  wrong and  the  rights 
of third parties, without notice, have intervened. I6 id  

6. Where  a Special P roceed~ng  was brought to sell land for assets i n  pur- 
suance of orders in which the  land was sold, hut on account of grave 
i r regula~i t ies  i n  this proceeding another was brought with the  consent 
of the  administrator and purchaser, t o  which the  heirs were parties; 
It was  he& that  such second proceeding was suffic~ent to cure the 
irregularities in the  first, and  none of t !~e  parties thereto could b e  
heard to complain of it. 6Vwd v. Lowrzdes, 367. 

7. Where  proceedings were brought before the  Probare J u d g e  which should 
have been brought before the Clerk, and  vice zJerZsn, the  irregularity is 
cured by the s ta tute  (Bat. Rev. ,  ch. 17, $5 425, 426). 1'6id. 

8. T h e  judgments and decrees of a C o u ~ t  which has ju~isdic t ion,  although 
erroneous or irregular, cannot be  attacked in a collateral proceeding. 
I f  erroneous, they must be  co r~ec ted  by appeal;  if irregular, they must 
be  set aside by a motion in t he  cauae, made in a reasonable time. Zbid. 

g. T h e  provisions of the statute in regard to the allpointment of guardians 
ad Litrm should be  strictly observed, bu t  mere i r r e g u l a r ~ ~ i e s  in observ- 
i ng  them,  not affecting a subs t an t~a l  right,  w111 not vitiate judgments 
and  decrees obtained In the  action or proceeding in wb~c l i  such irreg- 
ularities exist. I6id. 

J U D I C I A L  SALES: 

I. T h e  Superior Courts have succeeded to  all the  j ~ r i ~ d i c t i o n  of the la te  
Courts of Equi ty  in respect t o  infants,  and  they have authority t o  direct 
sales of their property, both  real and  personal, in proper  cases. Tatc 
v. Mott, 19. 
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z .  So, where non-resident infant tenants in common filed an exparte peti- 
tion to  sell land for partition, by their guardian, who was a non-resi- 
den t ;  I t  was held, that the decree of sale was not void, and  could not 
be attacked collaterally. Bid .  

3. T h e  facts that  the administrator who sold the  land for assets was t h e  
law partner of the counsel who conducted the proceeding; that  many 
of the orders in the proceeding were in the handwriting of the admin- 
istrator; that the answer of the goardian ad Zitem was also in his hand- 
writing, it appearing that the guardian had taken all necessary steps 
to protect his wards; and that one of the attorneys for the administra- 
tor  bid off the land for the purchaser, do not constitute such construc- 
tive fraud as to vitiate the judgment, when it  is found as  a fact that  
there was no  actual fraud. Ward v.  Lorwzdes, 3 6 7  

4. A purchaser at a judicial sale, after h e  has paid the purchase money, 
may direct the commissioner to make  title to another, and  this fur- 
nishes no ground to set aside the order of sale. (bid. 

J U R I S D I C T I O N - S U P E R I O R  C O U R T S :  

I. T h e  Superior Courts have succeeded to all the jurisdiction of the la te  
Courts of Equi ty  in respect to infants,  and  they have authority t o  
direct sales of their property, both real and personal, in proper cases. 
Tatr v. Mott, 19.  

2 .  Where an infant sues by a next friend he is a s  much bound by the judg- 
ment a s  an adult,  and this rule applies to non-resident as well as t o  
resident infants.  16id. 

3. Courts of equity will not entertain a suit for the construction of a devise, 
but will leave the devisee to assert his right at law, in an action to  re- 
cover the land.  WoodLiefv. Merritt, 226. 

4 .  While  the assignment of dower is a Special Proceeding of which the  
Clerk has jurisdiction, yet if any equitable element is involved, which 
under the former practice would have been cognizable in a Court of 
equity, t he  Superior Court in rerm has  jurisdiction, and  the  applica- 
tion for dower becomes a civil action. Eflnnu'v. Efluvd, 488. 

5 .  Where  an action was brought by a widow, alleging that the legal title 
to  certain land was in the defendants, but that they held it in trust for  
her deceased husband, and asking that they be declaled trustees and  
that her dower be assigned in the  land: I t  .runs hrId, thai the Superior 
Court in term, and nut the Clerk, had jurisdiction. I&'. 

J U R I S D I C T I O N - S U P R E M E  C O U R T  : 

I. I n  applications to continue injunctions to  the hearing the Supreme Court 
will review the facts and  pass upon their sufficiency to  warrant the  
judgment appealed from. Evans v. The Railroad, 45. 
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2.  T h e  S u p ~ e t n e  Court has  the power in a proper case io  remand causes, 
to the end that  propel amendmentz may be made or further proceed- 
ings taken In the Court below. Holiey v. HoZlry, 2 2 9 .  

J U R Y  : 

I. Wherever the btatute directs the County Commissioners not to include 
the  names of a class of persons if drawn to serve on the jury in the 
panel,  as  in case of those having suits pending and  a t  issue in the  Su- 
perior Courts,  it is a fundamental  objection to the juror whenever it 
is made to appear  and is a cause of challenge, although the County 
Commiscioners may have allowed his name to go upon the venire. 
Ho/iges v. Lassiter,  35 I .  

2. QUEYP,  whether a juror who has an indictment pending and a t  issue 
against h im in the  Superior Court is diiqualified from serving on the  
jury by the statute w h ~ c h  prohibits those having a su i t  so pending a n d  
a t  issue from serving. /bid. 

3. I n  order to disqualify a juror from serving under  this statute, the  suit  
must he  a t  issue, and so where an indictment was pending against a 
juror, to which he  had never pleaded; II was  Atid, that  h e  was not  
disqnali5ed under  this statute,  even i f  it applies to indictments. Did. 

See also ' '  VERDICT." 

J U R Y  TRI , \L  : 

JYhere an order of reference is made without objection or opposition it is 
equivalent to consent and i i  a waiver of the right to have the  issue 
tried by a jury. Giwit  v. H z g h r s ,  1 7 7 .  

L A N D L O R D  A N D  T E N A N T :  

O n e  let into poiseisi3u of land under a contract topurchase is an occupant 
a t  the  will of the vendor, and he so continues until the  purchase money 
i spa id .  Al l en  v. Taj~im-, 37. 

L E G A C Y :  

A mill in one clause devised a tract of land to the testator's son W. In 
another clause a pecuniary legacy to a daughter was made a n  express 
charge on this laiid, and in the  same clause anolher tract of land was 
devised to another son, C ,  a n d  a pecun ia~y  legacy to another daugh- 
ter, I .  Th i s  la5t legacy was not  made an express charge on the  land 
devised to C ,  but  the will provided that  the son \Ir of the  testator 
should manage the  entire estate,  including the  land devised to C ,  until  
the legatees and devisees arrived a t  full age, and that  he  should pay 
the  legacy to  I by installments; It stuzs held, that  the legacy to I was a 
charge on the land devised to C. Cavter v. Worrel l ,  3 5 8  
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LIBEL : 

I .  I n  action to recover damages for a libel it is competent for the defend- 
a n t  t o  introduce evidence in mitigation of damages, to show the provo- 
cation which indured him to publish the libel, but this provocation 
must originate in the  same subject-matter out of which the  libel arose, 

o r  be  closely connected with it. Knotl v. B u r i u e l l ,  2 7 2 .  

2. I n  actions for ilefamatiou under the  former system of pleading, evidence 
offered to sustain a plea of the  general issue coiilci not h e  coniidered 
in mitigation of damages, hu t  this has  been cllanged by T h e  Codr, 

$266. Ibid. 

3. BZalice is ptesumecl from the utterance of false defamatory words, and  
proof of i ~ ,  other tllan proof of the utterance of tht: fal,e and  defama- 
tory word.;, is not necei ia ly ,  and hence it i ,  always proper to allow 
the  tiefentinnt t~ prove au absel;ce of niallce in o ~ d c r  to mitigate the  

t la~nagts .  Zbiri. 

4. So ~ r l i e r e  the plaintiff ha(1 chal-geci the  defendant  with u 4 n g  false 

weights in lii, l )us ines ,  and upon hearing of tiit: charge the defendant  
ient  to the  lain in tiff arid ahhed him to c , ~ r ~ e c t  the charge, which the  
plaintiff ~~ronl ise(I  to do, admittiilg a t  the time !hat tlie,charge was 
false, but  he  af! r~\ \nr , I i  lefused to retract ~ t ,  upon \\.hicIi r r f ~ i s a l  the  
defendant  p i t l~l i .~ l~ed rhe libel cued oi l ;  I f  w0.r /ii./ii, that these facts 
were ailmi.sil)le in evidence in mitigation of damages. Ib id .  

\Yhile the Boaid of Commissioners of a m:~nicipnl crlrporntlon cannot issue 
a licen,e to ietail liquors for a longer period than one year, the time 
need not begin and terminate wit11 the term of ofiice of the Board 
whrch grants i t ,  for they can Slant n l icrnie uhich extends beyond 
their te lm of office, provided t11:lt it doe.; not exceed one year and does 
not begin to take effect after their term of ofice has expired. H e x -  
der:sonz~i/ie v. P r i c e ,  423  

LIEN : 

I Creditorb of a deceased person have no lien upon his land., but  only the  
riglit to have them subjected to the payment o i  the debts if there shall  
b e  a deficiency of the  personal assets, and co~isequently a conveyance 
made by the heir o~ devisee u i th in  t w o j e a l -  after the  grant of admin-  
istration and  advertisement f o ~  creditoli  i<  not ahsoiuitly void, bu t  
only subject to be  annulled by the contingency of the personal assets 

proving insufficient. Dnuis v.  Prrgl. 260. 

2. T h e  act of 1879, which provides that  mortgages executed by corpora- 
tions on their property or earnings shall not exempt tht: p r o p e ~ t y  o r  

earnings from executions for the  satisfaction o i  a judgmcnt obtatned 
for labor performed, materials fu rn~shed ,  or for torts committed by 



such corporation, so far as it relates to labor and materials furnished, 
is only intended to more effectually secure the lien given by the Con- 
stitution and statutes to laborers and material men, and was not in- 
tended to create a lien in favor of parties who furnish machinery, &c., 
to the corporation upon its personal credit. Bank v. M'yg.  Co., 298. 

3. The lien of an attachment takes effect from its levy, and so, where in 
an action to compel a corporation to transfer certain stocks on its 
books, which the plaintiff had purchased at execution sale after it had 
been attached to answer the judgment, and the defendant answered 
that said stock had been transferred by the judgment debtor before 
the rendition of the judgment, but did not aver that such transfer was 
before the levy of the attachment; It was  held, that the answer did 
not raise an issue, or set up a substantial defence. Morehead v. The 
R. R. Co., 362. 

L I F E  ESTATE:  

Where by will land is devised to a trustee, to rent the land and pay the 
rents over to a person during his life, the cesfui pue trusf takes no  
estate in the land, but only the right to have the rents paid to him. 
Hicks v. Bul'locR, 164. 

L I F E  INSURANCE:  

(See INSURANCE.) 

L I M I T A T I O N :  

(See STATUTE OF LIMITATIONS.) 

L I S  P E N D E N S :  ' 

If property is transferred by the defendant pending a suit involving its 
title, in which there is afterwards a judgment for the plaintiff, the 
judgment relates to the beginning of the action, and binds the prop- 
erty in the hands of the purchaser, and when the transaction and suit 
are in the same county and the record furnishes evidence of the claim, 
this rule is not affected by the provisions of The Cade, fp29. Dancy 
v. Duncan. I r 1. 

LIQUORS:  

While the Board of Commissione~s of a municipal corporation cannot issue 
a license to retail liquors for a longer period than one year, the time 
need not begin and terminate with the term of office of the Board 
which grants it. for they can grant a license which extends beyond 
their term of office, provided that it does not exceed one year, and 
does not begin to take effect after their term of office has expired. 
Hendersonvil'le v. Price, 425. 



L O S T  DEED: 

I. Where  a ?arty claims under  a lost deed, he  must show by clear a n d  full 
evidence that  such a deed once existed, i ts legal operation, and  i t s  
loss. Loft in v. Loffin, 94. 

2. Under  the  present practice, where a party claims under  a lost deed, it 
is not error for the  trial J u d g e  to  charge the  jury that  the  lost deed  
could o d y  be  established by clear and  satisfactory proof. 162 .  

M A L I C E :  

I. Malice is presumed f ~ o m  the  utterance of false defamatory words, and  
proot of i t ,  other than proof of the utterance of the  false and  defama- 
tory words, is not necessary, and  hence it is always proper to allow 
the  defendant to prove an  absence of malice in order t o  mitigate the  
damages. K m t i  v. BuuzueZL, 272. 

2. S o  where the  plaintiff had charged the defendant with using false 
weights i n  his business, and  upon hearing of the  charge the  defendant  
sent  to the  plaintiff a n d  asked him to correct t he  charge, which the  

plaintiff promised to  do, admitting at the  t ime that  the  charge was 
false, but  h e  afterwards refused to retracl it, upon which refusal t h e  
defendant  published the  libel sued on ;  I t  was AeLd, t ha t  these facts 
were admissible in evidence in mitigation of damages. Ibid. 

M A N D A M U S :  

Whe the r  t he  duty  of t he  County Commissioners of inducting persons who  
have received a certificate of election into office is merely ministerial 
o r  not ;  Queue, but  if t he  commissioners relusc to  induct one who is 
plainly ineligible, the Courts will not c o n ~ p e l  them to  d o  so, and  thus 
p u t  one  in to  an office which he  cannot cons t~ tu~ iona l ly  hold. McNeiil 

v. Sonters, 467. 

M A R R I E D  W O M A N .  

I .  A marlied woman cannot be estopped by anything i n  the  uature  of con- 
t lac t ,  but  where ~t would amount  to a fraud to allow her  to repudiate 
her  acts,  she is estopped. Hodges v. Powell, 64. 

2. IVhere a husband and  wife joined in a bond to convey a lract of land to 
t he  defendant,  but  the  w ~ f e  was not privily examined, and  after the  
death  of the  husband she received payment for the  land and invested 
the  money in other land;  I t  .ions held, that she  was estopped from tak- 
ing advantage of the want  of a privy examination, and  therefore was 
not  entitled to dower in the  land sold by her husband. (bid. 

3, I t  S P L I U Z S ,  that  when a fenze covert has  the consideration in her  hands 
f o r  a contract which she disafirms. on account of her coverture, t h e  
disappointcd par ty  may rccover it, and when she has  converted such 
considerdion into other property, he may follow it and  subject it t o  
t he  satisfaction of his demand by a proceeding in  rem. Ibid. 
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4, While  a wife may execute a power of appointmeut conferred upon her  
in favor of her husband. yet she cannot convey her  land directly to 
him, except as allowed by The Code, s51835,  1836. S i m s  v. R a y ,  8 7 .  

5. T h e  reason that  all transactions of the  wife with her husband in regard 
to  her separate propel-ty mere held void a t  common law, n'as not be- 
cause there was fraud, bu t  because there might be  fraud. T h i s  rule  
is now modified by statute,  and the wife may contract with the  hus- 
band by complying with the provisions of ##1835, 1836 of The Code. 
Idid. 

6. Where  an  agreement is made between husband and  wife, that t he  pro- 
c e e d ~  of a sale of the wife's land shall be invested in other land in t h e  
name of the wife, such agreement i.: within the  provisitmi of the  s ta-  
tu te  of frauds, and  cannot be  specially enforced, but relief will be  
given the wife 11y declaring her t o  b e  entitled to the proceeds of her  
land, and perhaps t o  charge the  land purchased with her money wi th  
its payment.  Code v. Davis, 139. 

7 .  W h e t e  a husband contracts with his wife to invest money received from 
a salt: of her land in other land,  the  title to which is to be taken to  
t he  wife, hut instead h e  takes the  title t o  himself, he mui t  either exe- 
cute his contl-act by conveying the land to his wife or restore to her  
the  money which h e  received from her  estate.  Ib iJ .  

8. T h e  privy examination of a j rme  covert which sets out that she signed 
the  deed of her  own free wi;l and accord, and without any compulsion 
of her hu\band,  is sufficient, without adding the words, " a n d  130th 
voluntarily assent thereto." Rohbins v. Ka?,ris, j 57 

9. \\'here under [he  old syi tem,  it appeared that  an order was made  ap-  
pointing a j u s t~ce  of the  peace to take a privy examination, it will be  
presumed that the  justice was a member of the  County Court ap-  
pointed for that purpose. 1bid. 

M A S T E R  A N D  S E R V A N T :  

I. T h e  burden of p ~ o o f  is on the  plaintiff ~ L I  show that  a co-employee of a 
common master is a supe r io~  and not a fellow-iervant, unless t he  na- 
ture  of the  employment shows the  extent of the  co-employee's powers. 
Pai ton v. R. R. Co., 455. 

2. Where  the  common master invests one of his employers with the  power 
to  hire,  discharge, ccrnmancl and direct the  other employees, the  mas- 
ter is liable for his acts,  and he  is not a fellow-servant, although he  
works a s  any other servant and  there is nothing in the nature of the  
employment to show an  authority to charge the common master. Ibid. 

3. So,  while there may b e  nothing in the  nature of the employment of a 
section master on a railroad to charge the  master with responsibility 
for his acts towards his co-laborers, yet if the  master gives him au-  
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thority to command, discharge and emplhy the laborers, the common 
master is liable for his misfeasance towards his fellow-laborers in the 
exercise of the authority so confer,-ed. (bid. 

M O R T G A G E  : 

I. Where, after a sale of land to make assets, the heir a t  law mortgages his. 
interest in the land, the mortgage has the effect of putting the mort- 
gagee in the place of the mortgagor, so that he is entitled to what 
remains after the payment of the debts to the amount of his mortgage. 
Dnttcy v. Dunca>z, I r I .  

z. Where A is indebted to B by notes secured by a mortgage, and C exe- 
cutes his notes to I3 in satisfaciion of the debt, who delivers up A's 
notes and cancels the mortgage, and A executes his notes, secured by 
mortgage, to C for the same debt ;  It was held, that the discharge of 
the debt by B is a sufficient consideration, and that C can collect the 
notes of A and foreclose the mortgage before he has paid the debt to 
B. Alderman v. h ' i zv~bnrk ,  134. 

3. Where a mortgage does not properly describe the property mortgaged, 
or where, being intended as an agricultural lien, it does not comply 
with the requirements of the statute, the objection cannot be made to. 
the admission of the instrument in evidence, but as to its legal suffi- 
ciency as a conveyance. Spivey v. Gvant, 214. 

4. Where a mortgage is made of personal property for the purpose of ob- 
taining supplies to make a crop with, which mortgaged property is 
claimed by a third party, it is competent evidence to show by the 
mortgagor any matters necessary to a full understanding of the case. 
(bid. 

5. Where the properly is described in a mortgage as "one horse," and the 
mortgagor only has one horse, the description sufficiently points out 
the property conveyed, and par01 evidence is admissible to identify it, 
but if he has more than one horse, then it is a patent ambiguity, and. 
nothing passes. Ibid. 

6. Where a mortgage conveyed "one yoke of oxen," and it appeared that 
the mortgagor owned four oxen when the mortgage was made, a charge 
which instructed the jury that the oxen would none of them be in- 
cluded, unless they were satistied that some particular two were usually 
worked together as a yoke, was held to be correct. (bid. 

7. Where an instrument is intended by the parties to operate as an agri- 
cultural lien under the statute, but it fails to set out some essential 
matter so that it cannot take effect as such statutory lien, it will yet 
be given effect as a common law mortgage, if in form sufficient f o r  
that purpose. 1bid. 
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8. Where several persons unite in executing a bond to a coinmission mer- 
chant for supplies to be furnished them, and one of them gives a chat- 
tel mortgage to  secure the amounts advanced to  him, which mortgage 
erroneously recites the amount of the bond, but tinly specifies the 
amount  of the advances made to the mortgagor; 1 1  was held, that the 
variance was immaterial. /bid. 

9. Where a mortgage is executed to secure a usurious note, the usury only 
affects the i n t e ~ e s t  and does not impair the validity of the mortgage. 
(bid. 

10. Where  the property conveyed in a m o r t p q e  was described as " one bay 
mule," when in fact it was a black mule, the pioperty in the black 
mule will pass, if it is admitted or proved that the mule in controversy 
was the  one really intended to be covered by the  mortgage. Harris 
v. Woodad,  232. 

11. Whenever it becomes necessary to identify the property conveyed in a 
mortgage from property of a similar kind,  or  to show what was in- 
tended to  be conveyed, parol evidence is admissible. Zbid. 

12. Where  a party sold n mule, and retaioed title until  the purchase money 
was paid, and afterwards took a mortgage on the same mule, and  both 
in the  sale note which recited that the title was retained, and in the 
mortgage, the  mule was incorrectly described a s  a bay mule, when in 
fact it was a black one, and the mortgagor afterwards ,sold the mule, 
which was purchased from his vendee by the defendant; It 7uns held, 
that the defendant,  although acting in good faith, and in ignorance of 
the  fact that it did not belong to his vendor, got no title. (bid. 

13. T h e  rule as to what are fixtures is the same between vendor and vendee 
and mortgagor and mortgagee, and  whatever would pass in an abso- 
lute sale to a vendee will pass as a security to a mortgagee. Fuote v. 
Gooch, 265.  

14. Where  a mortgagor left in possession improves the  mortgaged premises 
after the execution of the mortgage by the erection of new works and  
the introduction of new machinery, which a re  intended to be  a perma- 
nent  annexation to the freehold, he  cannot remove such fixtures and  
thus impair the increased security, and it seems that this rule applies 
even to  trade fixtures. Zbid. 

15 .  T h e  intent  with which the annexation is made to  the freehold enters 
largely into the question of the  right to remove, and if the  fixture is 
made for the purpose of permanently improving the  freehold a mort- 
gagor cannot remove it. Zbid. 

16. Where one who knows of a prior unregistered deed of trust o r  mort- 
gage procures a mortgage for his own benefit o n  the  same property, 



which is registered first, he  gets the  first l ~ e n  on the property, unless 
h e  used fraud toprevent  the registration of the mortgage which is first 
in date.  B a ~ z k  v. iV ' f k  Co., 298. 

1 7 .  Where a bond secared by a mortgage is surrendered and  a new bond 
taken in its place, the  new bond will be  secured by the  moltgage, un- 
less it appears that an  extinguishment of the deb! mas i n ~ e n d e d .  B i d .  

18. T w o  corporations were under the same mauagenient,  and one of them 
executed a niortgage on its property to secure a debt,  and afterwards 
this debt  was assumed by the other corporalion, which executed a 
mortgage on its property to secnre it, and the nlortgagc: on the  prop- 
erty of the  original debtor corporation was cancrllei!. After  the  ex- 
piration of some time, the original debtor corporation again assupled 
the  payment of this debt,  executed a new mortgage to  secul-e it, and' 
t h e  mortgage on the second corporation w a s  cancelled; I t  zoos held, 

that  under the  provisions of our registration laws, as  against c~ed i to r s ,  
the  cancelled mortgages were inoperat~ve,  and the seculed creditor 
could claim no liens or priorities under them. Ibiii. 

19. As a general rule in the  constiuction of statutes,  ap7-oviso will he  con- 
sidered a s  a limitation upon the  general words preceding, and as  ex- 
cepting something therefrom, hut  this ~ u l e  is not absolute, and the 
meaning of the  p ~ o v i s o  will he  ascertained by the language used in it. 

(bid. 

20. T h e  provisions of Bat.  Rev.,  ch. 25, $48, (The Code, $85,) apply  to 
corporations generally, and  are not restricted to those only formed by 
foreclosures under  a deed of tlust of an insolvent o r  expiring corpora- 
tion. Did. 

21. So,  where a corporation made a mortgage for the  purpose of securing 
bonds to r ake  m o n ~ y ;  I.? mas  held, that the debts owing by such cor- 
poration a t  the  time the mortgage was executed were entitled to 
priority over the  bonds secured b y  the  mortgage. Zbid. 

22. T h e  act of 1879, which provides that  mortgages executed by corpora- 
tions on their property or earnings shall not exempt the property or 
earnings from executions for the satisfaction of a judgment obtained 
for labor performed, materials furnished, or for torts committed by 
such corporation, so far as  i t  relates to labor and materials furnished, 
is only intended to more effectually secure the lien given by the Con- 
stitution and  statutes to laborers aud  material-men, a n d  was not in- 
tended to  create a lien in favor of parties who furnish machinery, &c., 
t o  the corporation upon its personal credit. /bid. 

23. A mortgagee, after the  death of the mortgagor, has  a right t o  a t  once 
foreclose the  mortgage against t he  heirs a t  law, and  this without regard 
t o  the right of t he  heirs t o  have the  mortgage debt  paid out of the 
personal property of the  decedent. Frasev v. Beart, 327. 
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24. T h e  administrator is not a necessary party in an action by a mortgagee 
to foreclose a mortgage after the  death of the mortgagor. Iliid. 

2 5 .  An acrion to foreclose a mortgage, where no part of the mortgage deb t  
has  been paid and the  mortgagor remxins in possession, is harred in  
ten years from the  forfeiture, and the same rule applies where the  
mortgagor died before the time expired and the action is brought  
against his heit-s. (bid. 

26. T h e  piovisions of The Code, $152 ,  par. 3 ,  only bars an action to fore- 
close the  mortgage, and does not bar  an action to recover t he  deb t  
secured by the mortgage. Zliid. 

27. Where  the  heir successfully pleads the  statute of limitation to a n  action 
brought to foreclose a mortgage executed by his ancestor, but  a judg- 
ment  for the  debt is obtained against the  administrator; quere, what  
will be  the result of a proceeding by the  administrator to sell the  l and  
to  make assets to pay the  judgment.  Zbid. 

28. Where  a party establishes an  apparent  right to land, and  the person in  
possession is insolvent, a receiver will be appointed to take charge of 
the  rents and profits dur ing the  pendency of the  action. MrNair v. 
Pope, 5 0 2 .  

29. Quere, whether a deed executed by the  executor of a deceased mortga- 
gee, who undertook to sell  he land in pursuance of the mortgage t o  
his testator, would establish such apparent  right, but when the pur- 
chaser a t  such sale also set u p  a release from the  mol tgagor h e  m a k e s  
out  a n  apparent  title and  is entitled to a receiver, although the release 
is attacked for fraud. Zhd .  

M O T I O X  I N  T H E  CAUSE: 

I .  Where  it is sought t o  set aside a judgment or decree on the ground of 
irregularity, a motion in the  cause, and  not a new action, is t he  ap-  
propriate remedy, although the  actiou may b e  a t  an  end. Morris v. 
White, 91. 

z .  Where  the  action is still pending, any relief against a judgment o r  de- 
cree rendered therein must b e  by a motlon in the  cause, and  not by  a 
new action. Z h ' .  

3. I t  is well settled, that  a motion in the  cause, and  not a new action, i s  
t he  proper remedy to  set aside an  irregular judgment,  whether t h e  
irregularity appears on the  face of the  record or not,  even a l though 
the  action is a t  an  end. I t  is otherwise when it is sought t o  a t t ack  a 
judgment for fraud, which must bedone  by a new action, if the  ac t ion  
in which the  judgment sought t o  be attacked is a t  an  end.  Symr v- 
Trice, 243. 
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M U N I C I P A L  CORPORATION : 

I.  A majority of the qualified voters and not merely irf those voting, must 
vote in favor of the measure in order to allow a munic~pal corporation 
to pledge its faith, loan its credit or contract any debt, under the pro- 
visions of Art. 7 ,  s 7 ,  of the Constitution. Sout/ierZand v. Goldsboro, 
49 ; Duke  v. Brown,  127. 

2 .  T o  constitu~e a person a qualified voter within the meaning of the Con- 
stitution, his  name must be entered on the registration book. Ibid; 
il//a;*k/inm v. Mumzing, 132. 

3. Where thereris an inherent constitutional defect in the statute author- 
izing the issue of munic~pal bonds, a purchaser of the bonds takes 
them with notice of their illegal origin, for purchasers must inquire 
into the authority by which the bonds are issued, and are held to notice 
of any defect therein. Duke  v. Brown,  127.  

4. The  word "estate" has a broader meaning than the word "property." 
The latter word does not include choses in action, unless there be 
something in the context which would require it to receive this inter- 
pretation. Yaughan  v. Muvfreesboro, 317. 

5. So where a statute allowed a municipal corporation to levy a tax upon 
all persons and praperty within the town ; It was held, that this did 
not authorize a tax on solvent credits, money, or bonds. Ibid. 

6. Where an excavation was allowed to remain open and unguarded in a 
town, which, however, was some distance from the sidewalk, and its 
existence and unprotected condition was well known to the plaintiff, 
who carelessly fell into it and was injured; If was held, that he could 
not recover. Walker v. Reia'sville, 382. 

7. Where the defendant executed his bond to a municipal corporation for 
a license tax, instead of paying cash, he is estopped from setting up as 
a defence that the municipal authorities had no power :o take such 
bond, and issue the license, and consequently that the bond was void. 
Hendersonville v. Price, 423. 

8. While the Board of Commissioners of a municipal corporation cannot 
issue a license to retail liquors for a longer period than one year, the  
time need not begin ar.d terminate with the term of office of the Board 
which grants it. for they can grant a license which extends beyond their 
term of office, provided that it does not exceed one year, and doesnot 
begin to take effect after their term of office has expired. Ibid. 

g. Where County Commissioners ascertain and declare the result of an 
election, their action and declaration cannot be attacked collaterally, 
but it may by a direct proceeding for that purpose. McDowell v. 
Cans. Go., 514. 

41 
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10. T h e  validity or invalidity of an election may be  tested by an action, 
although it  is alleged that innocent persons have acquired rights under  

the election as declared by the proper authorities. Sucli alleged inno- 
cent parties, although parties to the action, are  not precluded by a 
jtidgnlent declaring the election void, but their rights must be  tested 
by actions prosecuted for that purpose. Goforfh v. Cons. Co., 535. 

11. Where the question of subscription to two different railway co~porat ions  
is to be  sobniitted to a vote, it is improper and irregular to subn~ i t  them 
a s  a single proposition a t  the same election and on the same I,aliot. 
Zbid. 

NAVIGABLE WATER : 

T h e  State  can only grant land under navigable water for wharf purposes, 
and  counry commissioners have no power to  confer upon a party a 
right to build a wharf upon such laud for the parpose of a public road. 
Greymy v. Fovhes. 7 7 .  

N E G L I G E N C E  : 

I.  Where  a party is injured by the want of ordinary care and diligence in 
another, but the paity injured does not use reasonable care and dili- 
gence himself, he  cannot recover. W'alher v. Reidsuille, 362. 

2. If the injured party, although not entirely free from fault,  could not by 
ordinary care and prudence have avoided the danger, caused by the 
careless and negligent conduct of the defendant,  h e  can recover dain- 
ages for the injury. / b id  

3. So,  if the negligence of the defendant was the immediate cause of the 
injury, and that of the plaintiff was remote, such remote contributory 
negligence would not bar a recovery. /bid. 

4. Where  an excavation was allowed to remain open and unguarded in a 
town, which, however, was some distance from the sidewalk, and i ts  
existence and unprotected condition was well known to  the plaintiff, 
who carelessly fell into it and was injured ; It was held, that he  could 
not recover. Zbid. 

5 .  I n  a n  action for damages for a n  injury caused by the negligence of the 
defendant,  where the defence is contributory negligence, it is some- 
times proper to submit two issues, one as to the  negligence of the de- 
fendant,  and the other as to  the contributory negligence of the  plaintiff, 
ye t  wher, the action of both has  contributed t o  the  injury, it is allow- 
able to  submit an issue only as to the defendant's negligence, with in- 
struct;ons to find that in  the  negative, if the jury believe that the 
plaintiff's conduct contributed to  the injury. Sro l t  v. R. R. Co., 428. 
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6. I t  is not per se negligence for the plaintiff to have driven his vehicle 
near one edge of a street approaching a railroad, although he could 
have obtained a better view of the track from the middle of the street. 
Jbid. 

7. I t  is not error for the trial Judge to refuse to charge that certain acts or 
omissions of the plaintiff amount to contributory negligence, when the 
evidence in regard to them is conflicting. Ibid. 

6 .  Where the plaint~ff was injured a t  a point where the railroad track 
crossed the street, it is not ptr SP negligence lhat he might have seen 
the moving cars at  another crossing, where there were several tracks, 
and the evidence was conflicting as to whether he could have discov- 
ered that the cars were on the track which led to the crossing which h e  
was approaching. Ibid. 

9. One who is injured by jumping f ~ o m  a moving train is generally barred 
of a recovery by reason of his contributory negligence, but where a 
servant was ordered by his superior to do so in order to perform a duty 
for the company, it not appearing to the servant at the time that obe- 
dience would certainly cause injuly ; It was held, that there was no 
such contributory negligence as would prevent a recovery. Patton v. 

R. R. Co., 455. 

:GOTIABLE I N S T R U M E N T S :  

I. T h e  bare possession of a bond or note, unendorsed, by a stranger, does 
not raise a presumption that it is the property of the person having 
possession. Thonz$son v. Onhy, g. 

2. T o  give title to a note or bond an endorsement or assignment is not 
necessary. Ibid 

3. A written instrument whereby a party promises to pay the party therein 
named a sum certain at a time specified therein is a promissory note 
in this State, although it be under seal. Bank v. MichaeL, j3. 

4. A bond payable to the order of the obligee, which recites the particular 
consideration for which it mas given, as for the purchase motley for a 
tract of land, is a negotiable instrument, and a purchaser for value, 
before maturity and without notice, takes it discharged of any equities 
between the original parties to it. Ibid. 

5 .  T o  render a note unnegotiable it must show on its face that the promise 
to pay is conditional, and renders the amount to be paid uncertain. 
Ibid. 

6. T h e  defendant executed his bond to  the order of the payee, which bond 
recited that it was given for the purchase money for a tract of land, 
and the payee endorsed it to the plaintiff before maturity. After the 
endorsement the obligor paid the amount due to the payee, who mis- 
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applied i t ;  and It zoos irtld, that the bond was a negotiable instru- 
ment, and plaintiff being an endorsee without notice and before ma- 
turity, was entitled to recover. Ibid. 

7.  If ,  in such case, the bond had not I~een endolsed by the payee, and had 
been paid and discharged by the obligor befose its delivery to the 
plaintlfi, he could not have recovered. Zbid. 

N E W  A C T I O N :  

I. Where it is sought to set aside a judgment or decree on the ground of 
irregularity, a motion in the cause, and not a new action, is the ap- 
propriate remedy, although the action may be at  an end. M o w i s  v. 
W h i t e ,  91. 

2. Where the action is still pending, any relief against a judgment or de- 
cree rendered therein, must be by a motion in the cause, and not be a 
new action. D i d .  

3. Where parties are required by a decree to execute a conveyance for cer- 
tain land upon their coming of age, the action is pending until the 
conveyance is executed. Ibid. 

4. I t  is well settled, that a motion in the cause, and not a new action, is 
the proper remedy to set aside an irregular judgment, whether the 
irregularity appears on the face of the record or not, even although the 
actloll is at an end. I t  is otherwise when it is sought to attack a judg- 
ment for fraud, which must be done by a new action, if the action in 
which the judgment sought to be attacked is a t  an end. Syme v. 
Trice ,  243. 

5. Where an agreement to submit the matters in controversy in a pending 
action is made out of Court, and no order of Court is made to make 
the award when filed a rule of Court, the Court has no  power to  enter 
a judgment on the award, but the remedy is by a new action on the 
award. jacRson v. M c L e a n ,  474. 

N E W  T R I A L  : 

Where an action was brought for a tract of land describing it a s  a whole, 
and incompetent evidence was admitted which related only to a part, 
the judgment of the Supreme Court will be for a venire de nono gen- 
erally, and it will not grant a new trial only as to that portion of the 
land affected by the incompetent evidence. Beam v. Jennings, 82. 

N E X T  F R I E N D :  

I. T h e  guardian or next friend of an infant is not, properly speaking, a 
party to the action, although his name appears in the record. Tatc v. 
Mott .  19. 



2. T h e  next friend of an infant ought always to be appointed by thecour t ,  
and really h e  is an officer of the Court,  and under its supervision and 
control. 16id. 

3. T h e  Court has power, for good cause shown, to remove the next friend 
of an infant litigant, and appoint another as often as may be neces- 
sary. Ibid .  

4. I t  is not essential that the infant should know that an action has been 
brought in his favor by a next friend, a s  his incapacity to judge for 
hinlself is plesumed, but  the Court may inquire into the propriety of 
the action and take such steps as may be  necessary. 16id. 

5. Where an infant sues by a next friend h e  is as much bound by the judg- 
ment as an adult,  and this rule applies to non-resident as much as  to 
rasident infants. Zbid. 

6. A judgment for or against an iniant,  when he appears by attorney, but  
has no guardian or next friend, is not void, but only voidable. Bid. 

7. A guardian appointed in another  State  has  no authority to  represent his 
wards in suits and proceedings in this State, but when he brings suit 
for them as guardian it will be  treated as if he were next friend. Did. 

NO E V I D E N C E :  

I. Where the answer alleged as a counter-claim, that the note sued on was 
endorsed to the plaintiff after maturity, and that the endorser was in- 
debted to the defendant before the transfer of the note, for money paid 
by him as his surety, and the evidence offered to support it was a joint 
and several note, executed by the defendant and another party, who i t  
was alleged was the agent of the endorser of the plaintiff, but nothing 
in the note offered in evidence showed any agency; I t  70ns held, a 
failure of proof, and the Court  below properly charged the jury that  
there was no evidence to support the allegation of the counter-claim. 
Smith v. IMcGreg-or, 101. 

2. Where evidence only creates a vague impression of a fact, it should not 
be permitted to go to the  jury. Zbid. 

3. Evidence that the plaintiff asked payment of a debt from the defendant,  
and that the defendant acknowledged that he  owed something, and  
gave the  plaintiff some property to  be applied to the debt,  which was 
entered as a credit on the  bond sued on,  is some evidence, taken with 
other circumstancess to rebut the presumption of payment from the 
lapse of time, although there is no evidence that at the time plaintiff 
was the owner of the bond sued on.  While v. .Beamnu, 122. 

4. Where the evidence was that a grandchild resided with her grandfather 
as a member of his family, and did household work for him, and h e  
declared several times that he  intended to give her a part of his prop- 
erty a s  he  would his children, and  that  she should be paid for the ser- 
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vices she rendered h im;  It was held, no  sufficient evidence to go to 
the jury to prove a promise on the par t  of the grandfather to pay h e r  
for her services. Dodson v. McAdams, 149. 

5 .  Where  a preliminary question of fact arises, upon which the admissi- 
bility of evidence depends, the finding of the  Judge cannot be reviewed 
on appeal,  if there be  any evidence to  warrant it. Smifh v. Kron, 392. 

NOTICE : 

I. I f  property is transferred by the defendant pending a suit involving i ts  
title, in which there is afterwards a judgment for the plaintiff, t he  
judgment relates to  the beginning of the actlon and binds the property 
in the hands of the purchaser, and when the transaction and suit are  
in the same county and  the record furnishes evidence of the claim, 
this rule is not affected by the provisions of The Code, s 2 2 9 .  Dancy 
v.  Duncan, 11 I. 

z.  Where a party unites wi:h a trustee in a breach of trust, or there are  
circumstances to  put him on his guard and awaken suspicion, he will 
be  required to  repay to  the  trust fund any of its assets which he may 
have received in consequence of the breach of trust. Bid .  

3.  Where  there is a n  inherent constitutional defect in  the statute authoriz- 
ing the issue of municipal bonds, a purchaser of the  bonds takes them 
with notice of their illegal origin, for purchasers must inquire into the  
authority by which the  bonds are issued, and  are  held to notice of any 
defect therein. Duke v. Brown, 12.7. 

4. Actual possession of land is notice to the world of any equity of the  
occupant. Mayo v. Lefgeft, 237. 

5. Land  was conveyed to a trustee to secure debts, and  afterwards a th i ra  
party took a conveyance of the equity of redemption and paid off the  
debts  and then sold the  land to a person who took possession. T h e  
vendor then caused the  trustee to sell the  land under the terms of the  
deed,  in order to get the  legal title out of 11im;"It was held, that a 
purchaser a t  such sale, with full notice of the facts, got no  title, and  
no  estoppe! arose against the owner of the  equity. I b i d  

6. Where  a devisee or heir a t  law sells land derived from the devisor or  
ancestor more than two years after the issuing of letters testamentary, 
Src., to a bonafide purchaser for value and w ~ t h o u t  notice, such pur- 
chaser gets a good title against the creditors of the devisor or ancestor, 
but  the devisee or  heir holds the price received for the land in lieu 
thereof and subject to  the claims of such creditors just as the land 
would have been. Davis v. P e w y ,  260. 

7 .  A purchaser from an heir or devisee with nolice, although after two 
years, holds the land subject to the claims of the creditors of the de- 
visor or ancestor. Ibid. 
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N O T I C E  TO Q U I T  : 

I. One  let in to  possession of land under a contract t o  purchase, is a n  occu- 
pant  at the  nil1 of the vendor, and he so continues until the purchase 
money is paid. Allen v. TayZou, 37. 

2 .  I n  such case, the vendor may, after reasonable notice to  qui t ,  demand 
possession, and if the possession is not surrendered, he  may bring his  
action at once. Bid. 

3. What  is reasonable noticz to quit will depend on the circumstances of 
each case. (bid. 

N U I S A N C E  : 

I .  V h e r e  it appeared by the affidavit of two physicians that a sewer used 
by the defendant was dange~ous  to the health of the plaintiffs; IL was 

he&, no  error to  continue the injunction against its use to the hearing. 
Evans v. The Railroad, 45. 

2.  I n  such case, i t  is immaterial that the sewer is also used by others. (bid. 

O F F I C E :  

I .  Qualification is as essential as election to the right to hold office, for the 
right of one elected to an office to be inducted, is in subordination to  
the Constitution, and the officer must possess the  constitutional qual- 
ifications, before he can fill the office. Hannon v. Grizzard, 293. 

2 .  T h e  result of the vote is conclusively settled, so far as the Board of 
County Commissioners are concerned, by the certificate of the  Board 
of Canvassers. (bid. 

3, I t  is reasonable to presume and to act upon the  presumption, that  a 
person chosen by the electors is qualified to hold the office, but  if the 
Commissioners are satisfied, or  have reasonable grounds to  believe, 
that the person elected is disqualified by the Constitution from hold- 
ing the office, they are not required to induct him. (bid. 

4. So  where a person was elected to an office, but the Commissioners, 
acting in entire good faith, refused to induct him, on the ground that  
h e  was disqualified under the Constitution from holding the office, but  
upon a suit instituted to try the title to the ofice it was adjudged that 
he.was qualified; It 7uns hela', that an action would not lie against the 
Commiseioner~, to recover damages for the p~of i t s  of the office, lost by 
their refusal to  induct. Ibiii. 

5.  If the action of the Commisioners  in such case had been prompted by 
malice, or  to  accomplish any unla\rful end, the action would lie. 16id. 

6. Whether  the duty of the County Commissiouers of inducting persons 
who have received a certificate of election into office, is merely mmis- 
terial or  not ;  Qzlum, but i f  the commissioners refuse to induct one 
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who is plainly ineligible, the Courts will not compel them to do so, 
and  thus  pu t  one into an office which h e  cannot constitutionally hold. 
McNeilZ v. Somers, 467. 

7. T h e  right given by the  statute to  a sheriff to  collect the taxes for which 
h e  is accountable, after h e  has  gone out of office, does not bring him 
within the inhibition of Art.  14, s 7 ,  of the Constitution, so as to  ren- 
der him ineligible to hold another office. Zbid. 

8. Where  the statute imposes certain duties to  b e  performed by a n  officer 
after the  expiration of the tern1 of office, their performance does not  
constitute a place or oflice of trust or profit so as to disqualify the 
former officer from holding another office a t  the same time. Zbid. 

O F F I C I A L  BONDS : 

I .  T h e  effect of the Acts of the General Assembly of 1883 and 1885 in  
relation to a graded school in Edenton,  was to supersede the organiza- 
tion of the school district within the same territory, and confer all the  
powers theretofo~e exercised by the school committee under the general 
law and transfer all  moneys then in the treasury to  the  trustees created 
by said special enactments. Skinner v. Bntemnn, 5. 

2 .  T h e  school committee for the superseded district had no authority to  
contract or  give orders for the payment for teaching a school therein  
after the passage of the Acts of 1883 and 18Sj; and it was no breach 
of the ,county treasurer's bond to refuse to pay upon their order, 
although at the time he had moneys in his hands apportioned origi- 
nally to  said district. Zbia'. 

P A R E N T  AND CH1L.D : 

I.  If a grandparent receives his grandchild into his family as a member of 
it, they stand in the relation of parent and  child, and no pre-umption 
is raised of a promise on the part of thegrandparent to pay the  grand- 
child for services rendered such as a child generally lenders as a mem- 
ber of the family. Dodson v. McAdarws, 149. 

2 .  T h e  presumption against the p ~ o m i s e  of the grandparent to pay for 
services in such case, may be overcome by evidence of an express 
promise on his part to pay for such services. (bin'. 

3. Where  the evidence was that a grandchild resided with her grandfather 
as a member of his family, and did household work for him, and  h e  
declared several times that he  intended to give her a part of his prop- 
erty as h e  would his children, and that she should be paid for the ser- 
vices she rendered him ; It was  held, no  sufficient evidence to go to  
the jury to prove a promise on the part of the grandfa:her to  pay her  
for her services. Zhid. 



INDEX. 

4. T h e  services of a child to i t s  parent ,  o r  of a grandchild to  whom the  
grandparent  stands in Zocopa?,entis t o  such grandparent ,  are  not gra- 
tuitous, but  are  presumed in  the  absence of evidence of an express 
promise, t o  be  rendered as  a recompense for the  care and protection 
extended to the  child. 16 i r i .  

P A R T I A L  PAYMENT : 

I. T h e  effect of a 1 7 2  of T h e  Code is to leave the law as  it was prior to t he  
adoption of the  Code of Civil Procedure  as regards the  effect of a par- 
tial payment  in removing the  bar  of  the  statute of limitations. Bank 
v. Harr i s .  118. 

2. T h e  fact that  the maker  of a note has a claim against the holder,  which 
the  holder endorses as a credit on the note without the  assent of t he  
maker, will not be  such a partial payment  as will rebut the  s ta tute  of 
l in~i ta t ions ,  but  an agreement to apply  one existing liability to another  
is such a partial payment as  will stop the operation of the  statute.  
although the  e~tdorsement  is never actually made on the  note. /bid. 

PARTIES : 

I .  T h e  provision of T h e  Code, 5 2 7 2 ,  authorizing the  Court to direct a 
division of improperly joined comes  of action, does not extend to t he  
cases where there is also a misjoinder o f p a r f i e s  to the  action. Mifch -  
ell v.  M i f ~ h e l Z ,  14. 

2 .  T h e  guardian or next fsiend of an infant i; not,  properly speaking, a 
party to the  action, although h ~ i  name appear5 in the  record. Tn te  

v. Afot t ,  19. 

3. \There four copartners joined in a note  to purchace property for  the  
partnership account,  and  af ter  the dissoli~tion of the firm the plaintiff 
paid more than his PI-oportion of the  note and hrooqht suit against t he  
defendant for contribution; It limns heid, that the  other partners were 
not necessary parties where they were all insolvent, one of them dead 
with no representative, and  another  a non-I-esident of the  State.  Scott 
v. 6 1 - p n ,  239. 

4. An administrator is not a necessary party to an action by a mortgagee 
to foreclose the mortgage after the  death of the  mortgagor. Fmse?- v .  

Benrt, 327. 

5 .  Where  the  answer asks that  new parties be  made, th i i  will not he done 
when taking the  answer a s  true; such party would have no ground on 
which to  resist the plaintiff's claim. M o w h e n d v .  T h e  R. A'. Co., 362. 

6. T h e  Court  has  n o  power, except by conr;ent, to allow amendments either 
in respect to parties or t he  cause of action, which will make substan- 
tially a new action, a s  this n.ould not be  to allow an amendment, but  
t o  substitute a new action for the one pending. Clendenin v. T u r n e r ,  
416. 
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7. Where  n o  members of a class to whom a conditional limitation is l imited 
a re  in  esse, a proceeding for partit ion, t o  which all of the  parties in 

interest who  a re  in esse are  parties, will not give them a fee simple. 
Overman v. Sims, 45 I. 

8. Where  land is given to a trustee to  hold on various trusts, and  after t he  
death of the  trustee an  action is brought  to construe the  trusts a n d  
enforce the  provisions of the deed, the  Court  cannot decree a convey- 
ance of the legal estate unless all of the  heirs of the  trustee are  parties. 
Graves v. Tmeblood, 495. 

9. O n e  who has  the  right of possession of an  equitable estate in land may  
maintain an action for the  possession. (bid. 

P A R T I T I O N  : 

I. Where  non-resident infant tenants in common filed an  exparte petition 
to  sell land for partit ion, by their guardian, who was a non-resident; 
I f  wos held, that  the  decree of sale was  not void, a n d  could not  b e  
attacked collaterally. Tat2 v. Mott. 19. 

2. I n  a petit ion for partit ion, an  allezation that  the defendant  hasan estate 
in a certain number of acres of said land,  is insufficient, as it would in- 
dicate that  t he  deiendant has a several estate in that  number  of acres. 
Baum v. The Shootiny Cliib, 310. 

3. Where  n o  members of a class t o  whom a conditional limitation is l imited 
a re  in esse, a proceeding for partit ion to  which all of the parties i n  
interest who are i n  esse are  parties,  will not give them a fee simple. 

07ierman v. Sims, 4 51. 

4. Land  was conveyed to T T nnd his heirs, to hold for the  use of M T for 
he r  life, and a t  her  death to such child or children, and  the represen- 
tatives of such, a s  she  shall have by  T T living a t  her  death, and their 
heirs forever. ;21 T h a d  two child]-en by T T living, but  such children 
had no issue; HeZIZ, that If  T and her children by T T could not con- 
vey a fee simple in the land,  and  the  fact that  the land had been 
divided by a proceeding for partii ion did not cure the  defect. (bid. 

P A R T N E R S H I P  : 

I. Where  four copartners joined in a note  to purchase property for the  
partnership account, and  after the dissolution o l  the film, the  plaintiff 
paid more than his proportion of the  note ,  and brought ?nit against 
the  defendant for contribution ; I t  was held, that  the  other partners 
were not necessary parties v h e r e  they were  all insolvent, one of them 
dead with no representative, and  another  a non-resident of the Sta te .  
Scott v. Bryan, 289. 

2 .  \\There one partner pays mole than his share towards a partnership 
debt ,  he can only recover f ~ o m  his copartner one half of t he  excess 
paid. (bid. 



INDEX. 

P A Y M E N T  : 

Evidence that the plaintiff asked payment of a debt from the defend- 
ant ,  and that the defendant acknowledged that he owed something, 
and gave the plaintiff some property to be applied to  the debt, which 
was entered as a credit on the bond sued on, is some evidence, taken 
with other circumstances, to rebut the presumption of payment from 
the lapse of time, although there is no evidence that a t  the time 
plaintiff was the owner of the bond sued on. White v. Beaman, 122. 

P E N D I N G  A C T I O N :  

I. Where the action is still pending, any relief against a judgment or de- 
cree rendered therein must be by a motlon in the cause, and not be a 
new action. Mo?&s v. Whik, 91 .  

2. Where parties are required by a decree to execute a conveyance for cer- 
tain land upon their coming of age, the action is pending until the 
conveyance is executed. Zbid. 

3. Where the pendency of another action, and a judgment therein which 
disposes of the subject-matter of the controversy in the new suit, is 
not regularly pleaded, but is taken advan,tage of by an exception, the 
informality is such that this Court will not pass on the question, but 
will remand the case, that the fact may be regularly ascertained. HOG 
L'ey v. Holley, 229. 

4. i t  is well settled, that a motion in the cause, and not a new action, is 
the proper remedy to set aside an irregular judgment, whether the 
irregularity appears on the face of the record or not, even although 
the action is a t  an end. I t  is otherwise when it is sought to attack a 
judgment for fraud, which must be done by a new action, if the action 
in which the judgment sought to be attacked is a t  an end. Syme v. 
Trice, 243. 

P L E A D I N G  : 

I. A counter-claim which only alleges that the plaintiff is indebted to the 
defendant, without alleging further the nature and kind of such in- 
debtedness, and how it arose, is imperfectly pleaded, and ought to be  
disregarded, and in such case a bill of particulars affixed to the plead- 
ings as a p a ~ t  of it does not aid it. Smith v. Ai'cGrepr, 101. 

2. When the pleadings are so confused and vague as to leave i t  in doubt 
what the parties are con!ending over, this Court will not take cogni- 
zance of the cause on appeal. Woodlief v. Mwyiit, 226. 

3 .  Where the pendency of another action, and a judgment therein which 
disposes of the subject-matter of the controversy in the new suit, is 
not regularly pleaded, but is taken advantage of by an exception, the 
informality is such that this Court will not pass on the question, but 
will remand the case, that the filct may be regularly ascertained. 
Holley v. Holiey, 229. 
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4. I n  actions for defamation under  the former system of pleading, evi- 
dence offered to sustain a plea of the general issue could not be  con- 
sidered in mitigation of damages, but  this has been changed by The 
Code, $266. Knott v. BurweU, 272. 

POSSESSION:  

I. Where land is left to a trustee to receive the  profits and pay them over 
to  one person during his life, and after his death to convey the  legal 
estate to certain remainder-men, one of the remainder-men cannot get a 
possession adverse to the  tiustee and his co-remainder-men by taking 
possession under a deed from the person entitled to receive the  rents 
for life. Such possession does not become adverse until after the  
death of the person entitled to the rents for life. Hicks v. ,Bullock, 164. 

2. An adverse possession for twenty years by one tenant  in common is 
necessary to  bar  h ~ s  co-tenants. Zbid. 

3. Actual possession of land is notice to the world of any equity of the 
occupant. Mayo v. L e ~ e t t ,  237. 

4. Land  was conveyed to a trustee to  secure debts, and afterwards a third 
party took a conveyance of the equity of redemption and paid off the 
debts, and  then sold the land to  a person who took possession. T h e  
vendor then caused the trustee to sell the land under the terms of the 
deed, in order to  get the legal title out of him; It was held, that a pur- 
chaser at such sale, with full notice of the facts, got no title, and no  
estoppel arose against the  owner of the equity. Zbid. 

5 .  Where a trust is created by the  agreement of the parties, no  length of 
time w ~ l l  bar the crsfui yue trust, for the possession of the trustee 
cannot be adverse, unless the  trustee repudiate the trust by clear and  
unequivocal acts or words brought to the notice of the cesfui gue trust, 
but  when it is sought to convert a party who has the legal title in to  a 
trustee by a decree, he may insist that his possession was adverse, and  
be protected by the statute of limitations. University v. The Bank,  
280. 

6. So where a n  express trustee conveys the trust property, in breach of the 
trust, and his grantee continues to hold adversely, the statute will r u n  
in  his favor. /bid. 

7. Exercising such a dominion of land, and making that use of it ,  to  which 
it  is capable of being put in its then state, such acts to be so repeated 
as to show that  they are  done in the character of owner, is a possession 
of land, as distinguished from meie trespasses. Baum v. The Shoot- 
ing Cln6, 310. 

8. Where the  land in question was directly on the  ocean, and had been 
incapable of cultivation for a long period. and there was evidence that  
the p la i~~ t i f f s  and  those under whom they claimed had cultivated a 
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part of the land as long as it was fit for that purpose, and subsequently 
had used it in the only way in which it was capable of being used, by 
grazing cattle on it, and renting it out to shooters; ZL was hehi, some 
evidence of possession to go to the jury. Zbid. 

9. Possession alone does not constitute such a seizin as is necessary to sup- 
port a claim for dower. E j a n d  v. Ejand ,  488. 

10. Where land was purchased and paid for by the husband, but the deed 
was made to a third party in order to defraud the creditors of the hus- 
band, he has no such seizin as will support a claim for dower on the 
part of his widow, although he was in possession of the land; but 
where land of which the husband was seized during coverture was sold 
at execution sale, and purchased by a third party with the money of 
the husband, and the title was made to the purchaser, with a like in- 
tent to defraud, the wife is entitled to dower. 1bid. 

P O W E R  O F  A T T O R N E Y :  

A power of attorney appointing an agent to wind up certain business of 
the non-resident principal does not authorize the agent to borrow 
money on his account. Smith v. McGregor, lo r .  

P O W E R S  : 

I, While a wife may execute a power of appointmeut conferred upon her 
in favor of her husband, yet she cannot convey her land directly to  
him, except as allowed by The Code, §§1835, 1836. Sims v. Ray, 87.  

2. An estate settled on a feme covert for life, with a power of appointment 
at her death in fee, does not give her such an estate as will entitle the  
husband to curtesy if she fails to appoint. Graves v. Trueblood, 495. 

3. Where an estate is settled on one for life, with a power to appoint in 
fee by writing, to take effect after her death, and in case of a failure 
to appoint, then to the heirs of the donee for life, the word heirs does 
not come within the provisions of the Rev. Code, ch. 43, 55, so as t o  
be interpreted children. Ibid. 

4. Where land is given to a trustee to hold on various trusts, and after the 
death of the trustee an action is brought to construe the trusts and 
enforce the provisions of the deed, the Court cannot decree a convey- 
ance of the legal estate unless all of the heirs of the trustee are par- 
ties. Zbid. 

PRIVY E X A M I N A T I O N  : 

I. Where a husband and wife joined in a bond to convey a tract of land t o  
the defendant, but the wife was not privily examined, and after the 
death of the husband she received payment for the land and invested 
the money in other land; Zi was kcla', that she was estopped froni tak- 
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ing advantage of the want of a privy examination, and  therefore was 
not entitled to dower in the land sold by her husband. Hodges v. 
PoweN, 64. 

2. T h e  privy examination of a f&z covert which sets out that she signed 
the deed of her own free wi;l and accord, and without any compulsion 
of her husband, is sufficient, without adding the words, "and  doth 
voluntarily assent thereto." Kobbins v. Harris, 5 5 7 .  

3. Where under the old system, it appeared that an order was made ap- 
pointing a justice of the peace to take a privy examination, it will be 
presumed that the justice was a member of the County Court ap- 
pointed for that purpose. Zbid. 

PROCESS : 

I .  T h e  clerk only acts ministerially in issuing the process for attachment. 
Euans v. Ethel-dge, 42. 

2. I n  the absence of statutory'regulation, a party is only prohibited from 
acting in his own case, when he exercises some judicial, asdistingtiished 
from z ministerial, office. Ibid. 

3. A clerk of the Superior Court, upon making the necessary affidavit 
before some person authorized by law, may issue a warrant of attach- 
ment in an action in which he is plaintiff. Did.  

4. I t  has been the practice in this State for clerks to issue process either 
for  or agaiust themselves. Ibrd. 

5. Where an adult was served with process in a cause, but filed no answer, 
and made no objection to any of the orders and decrees until three 
and a half years after they were passed, and then showed no injury to 
have resulted to her from the decrees ; It was held, that they would 
not be set aside at  her instance. .$me v. Trice, 243. 

6. A judgment against an infant who has been served with process is not 
void, hut at most is only irregular and voidable. Ibid. 

7. Courts obtain jurisdiction over infant defendants over fourteen years old 
exactly in the same manner in which they d o  over adults, but if the 
infant is under fourteen, besides serving them personally and leaving 
a copy with them, a copy of the summons must also be  delivered l o  
the father, mother, or guardian, or if there is none in this State, then 
to the pcrson who has the care and control of the infant, and in the 
case of non-resident infants, by publication as in other cases. Ward 
v. Lowndes, 367. 

PROCESSIONING : 

Where the rights of parties have been once judicially determined, i t  is 
irregular and improper to attempt to d o  away with the effect of the 
judgment by attempting to try the same right in a different way. 
Holley v. Hollcy, 229. 
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P R O F I T S  : 

I. Where the plaintiff's business has been broken up by the wrongful act 
of the defendant he can recover in damages the profits on contracts 
which were actually made, and which he was prevented from complet- 
ing by such wrongful act, but he cannot recover the possible profits 
which his business would have yielded i f  not interfered with, as this 
damage is speculative and remote. jones v. Call, 337. 

2. So where the plaintiff was a manufacturer of patent tobacco machines 
and was stopped from such manufacture by the wrongful act of the 
defendant, and at the time of such stoppage the plaintiff had contracts 
for machines which would have yielded a profit of $1,700, and the 
referee found that the business which was broken up was worth $6,000 
a year; It was held, that the measure of damages was the profit on 
the mach~nes contracted for, and the estimated profit of the bnsiness 
was loo speculative and remote to constitute the measure of damages. 
Ibid. 

PROMISSORY N O T E S  : 

(See NEGOTIABLE INSTRUMENTS.) 

PROVISO : 

As a general rule in the construction of statutes, a proviso will be con- 
sidered as a limitation upon the general words preceding, and as ex- 
cepting something therefrom, but this rule is not absolute, and the 
meaning of the proviso will be ascertained by the language used in it. 
Bank  v. M ' f  'g Co., 298. 

P U B L I C  S E C U R I T I E S  : 

Public securities, such as State bonds, may be converted by returning them 
under an assertion of a right to hold the-m in defiance of the true 
owner, as well as other property. University v. The Bank,  280. 

Q U A L I F I E D  V O T E R :  

1. A majority of the qualified voters and not merely of those voting, must 
vote in favor of the measure in order to allow a municipal corporation 
to pledge its faith, loan its credit or contract any debt, under the pro- 
visions of Art. 7. $7. of the Constitution. Southeyland v. Goldsdoro, 
49; Duke  v. Brown, 127; Markham v. Manning, 132. 

2. T o  constitute a person a qualified voter within the meaning of the Con- 
stitution, his name must be Bntered on the registration book. (bid. 

3. The registration books areprima facie evidence of the number of qual- 
ified voters in a town, but they are open for correction on  account of 
deaths, &c., and perhaps for intrinsic disqualifications and errors in 
admitting persons to register. Duke v. Brown, 127. 
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4. T h e  ruling heretofore made in Southwhznd v. Goldslroto, ante, 49, and 
Duke v. Broiurz, ante. 127 ,  in regard to the meaning of the term 
"qualified voters," as used in Art. 7, 5 7 ,  of the Constitution, affirmed. 
McDowelZ v.  Cons. Co., 5 1 3  

5 .  Before an election is held, oppo~tuni ty must be given to all persons en- 
titled to become qualified voters to register, and if this opportunity i s  
denied either purposely or by accident, it may vitiate the election, and 
will certainly do so if such denial should materially affect the result. 
IhirZ, G o f i l t h  v. Cons. Co., 535. 

RAILROADS : 

I. A contract with a railroad company to carry freight from a place within 
this State to a place within another State at  a fixed price for theentire 
route, the price thus charged being greater than that required from 
cthers for same service, is not embraced by the provisious of 51966 of 
T h e  Code. M c L r a n  v. T h e  Railyoad, I .  

2. Such a contract is also a matter affecting interstate commerce, the con- 

trol of which is vested exclusively in Congress. I&'. 

3. T h e  bill of lading issued by a common carrier only determines the con- 
ditions upon which the freight is to be transported after it passes un- 
der its control, and it does not abrogate or annul any contract made 
by the common carrier before it was issued in regard to receiving and 
forwarding the freight. Hamil ton v. R. K. ,  398. 

4. So where the agent of a railroad company agreed to have cars ready to 
receive freight and to forivard it on a certain day, but the carrier failed 
to have the cars ready and to forward it,  such contract is not abrogated 
by the terms of biW of lading issued when the freight was shipped on 
a subsequent day. Ib id .  

5. Where the carrier is informed of the special circumstances making i t  
advantageous to the plaintiff to get his produce to a certain markst on 
a certain day, and agrees to furnish cars to be loaded in time to be  
forwarded to such market by that day, which contract he fails to per- 
form, the plaintiff is entitled to recover such special damages as ac- 
tually result from a failure to get the produce to the market on tha t  
day. Did. 

6. Where the plaintiff had a right to use a road which ran over the right 
of way of a railroad corporation, the corporation has no right to  ob- 
struct such road. when such obstructions were not necessary for pur- 
poses of the corporation. Willey v. R. R. Co., 405. 

7. I t  is not per st negligence for the plaintiff to have driven his vehicle 
near one edge of a street approaching a railroad, although he could 
have obtained n better view of the track from the middle of the street. 
Scott v. R. R. Co., 426. 
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8. Where the plaintiff was injured at  a point where the railroad track 
crossed the street, it is not per se negligence that he might have seen 
the moving cars at another crossing where there were several tracks, 
and the evidence was conflicting as to whether he could have discov- 
ered that the cars were on the track which led to the crossing which 
he was approaching. Ibid. 

g. Where the common master invests one of his employees with the power 
to hire, discharge, command and direct the other employees, the mas- 
ter is liable for his acts, and he is not a fellow-servant, although he 
works as any other servant and there is nothing in the nature of the 
employment to show an authority to charge the common master. 
~ h t t o n  v. R. R. CO., 455.. 

10. So, while there may be nothing in the nature of the employment of a 
section master on a railroad to charge the master with responsibility 
for his acts towards his  co-laborers, yet if the master gives him au- 
thority to command, discharge and employ the laborers, the common 
master is liable for his misfeasance towards his fellow-laborers in the 
exercise of the authority so conferred. Zbid. 

11. One who is injured by jumping from a moving train is generally bar- 
red of a recovery by reason of his contributory negligence, but where 
a servant was ordered by his superior to do so in order to perform a 
duty for the company, it not appearing to the servant at the time that 
obedience would certainly cause injury; I f  was held, that there was 
no such contributory negligence as would prevent a recovery. Zbid. 

12. Where the question of subscription to two different railway corpora- 
tions is to be submitted to a vote, it is improper and irregular to sub- 
mit them as a s~ngle proposition, at  the same election and on the same 
ballot. Goforth v. Cons. Co., 535. 

RECEIVER : 

I .  Where a party establishes an apparent right to land, and the person in 
possession is insolvent, a receiver will be appointed to take charge of 
the rents and profits during the pendency of the ac~ion.  M c N a i r  v. 
Pope. 502. 

2. Quere, whether a deed executed by the executor of a deceased mortga- 
gee, who undertook to sell the land in pursuance of the mortgage to  
his testator, would establish such apparent right; but when the pur- 
chaser at  such sale a130 sets up a release from the mortgagor he makes 
out an apparent title and is entitled to a receiver, although the release 
is attacked for fraud. Zbid. 

RECITALS I N  A J U D G M E N T :  

The  recitals in a final judgment cannot change the force and effect of an 
order made in a previous stage of the action. .jacb*n* v. McLran, 474. 
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R E C O R D S :  

I. Records of other Statec to be used in evidence in this Sta te ,  must have 
the  attestation of the clerk of the Court whose record is offered, and  
the  seal of the  Court,  if it have one. If there he no seal, this fact 
must appear in the certificate of the  clerk; and  the  Judge,  Chief Jus- 
tice, or presiding magistrate of such Court ,  must c e ~ t i f y  that the  re- 
cord is propelly attested. KZ'nsley v. Rumiiough, 193. 

2. I n  such case, it is not necessary thnt the  Governor of the Smte  should 
certify under  the great seal of the  Stare t o  the  official character of the 
J u d g e  who makes the certificate, nor thnt the clerk should make such 
certificate, under his official seal. T h e  provisions of $906 of the Ke- 
vised Statutes of the United States d o  not apply to recol.ds of C ~ u ~ t s  
and judicial proceedings. I6 id .  

R E F E R E N C E :  

I. While  a defendant has  the  right to have a plea in bar  passed on by a 
jury before an  account is ordered, yet h e  may waive the right to have 
i t  passed on by a jury a t  all, and  by consenting to  a reference he  waives 
this right.  G1-ant v. Hu,rrhts, 177. 

2. Where  an  order of reference is made without objection or opposition i t  
is equivalent to consent and is a waiver of the  right t o  have the  issue 
tried by a jury. Ibid. 

3. I t  seems that  an appeal will lie from an  order of reference, where there 
is an  undisposed of plea in bar,  and the defendant objects to the  ref- 
erence on that ground. 16id. 

4. Where a n  appeal is taken to this Court  from the  action of a Judge in 
passing upon exceptions to  the  report of, a referee, exceptions should 
b e  taken and  stated in the  record to the  rulings of the Judge  which it 
i s  sought t o  have reviewed, and  the  case ought not  to b e  sent to this 
Court  to be  heard only. on the exceptions taken to the  ruling of t he  
referee. Bank v. M ' f P  CO., 298. 

5 .  Where an  order is made recommitting a report to a referee with direc- 
tions to  reform i t  in the particulars set out  in the  order, to which n o  
exception is made, the  complaining party cannot except to the  report 
a s  reformed in the  manner  directed, a n d  thus  review the  order of re- 
reference, b u t  h e  must except to t h e  order itself a t  the time it is made. 
Cowles v. Curry, 33 I. 

6. T h i s  Court  cannot consider exceptions to  the  findings of a referee which 
depend upon the evidence when n o  evidence is sent u p  with the  tran- 
script. ]one$ v. Call, 337. 

7. Where in the  trial of an action before a referee rne detendant puts  his 
defence on  one  point which 1s sustained by the  referee, he  cannot ask 
t o  have other  defences tried, not  raised before the  referee, when the  
conclusions of the referee have been reversed. Wiley V. Logan, 510. 
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8. So, in a n  action against the defendant for failing to account for notes 
put into his hands for collection, the referee ruled that Lhe action could 
not be  maintained for want of a demand, which ruling was sustained 
by the Superior Court, but sufficient facts were found by the referee 
to warrant a judgment, the question of demand bcing removed; It 
was held, that upon reversing the judgment in the Supreme Court the 
defendant was not entitled to have the case retried on the issue as to 
whether he had ever received the claims or not. D i d .  

I. Where one who knows of a p ~ i o r  unregistered deed of trust or mort- 
gage procures a mortgage for his own benefit on the same ploperty, 
which is registered first, he gets the first lten on the property, unless 
he used fraud toprevent the registration of the mortgage which is first 
in date. Bank  v. fM ' f ' g  Co., 298. 

2. T w o  corporations were under the same management, and one of them 
executed a mortgage on its property to secure a debt, and afterwards 
this debt was assumed by the other corporation, which executed a 
mortgage on its property to secure it, and the mortgage on the prop- 
erty of the original debtor corporation was cancelled. After the ex- 
piration of some time, the original debtor corporation again assumed 
the payment of this debt, executed a new mortgage to secure it, and 
the mortgage on the second corporation was cancelled; 11 was held, 
that under the provisions of our registration laws, as against creditors, 
the cancelled mortgages were inoperative, and the secured creditor 
could claim no liens or priorities under then]. 16id. 

(See also " PRIVY EXAMINATION.") 

R E G I S T R A T I O N  BOOKS : 

I ,  Only those persons whose names appear on the registration books are 
qualified voters, within the meauing of Art. 7 .  #7, of the Coustitu- 
tion. Southerland v. Gol'dsBoro, 49 : Duke  v. B l o w n ,  127; Mark- 
ham v. Manning ,  132. 

2. T h e  registration books are prima facie evidence of the number of qual- 
ified voters in a town, but they are open for correction on account of 
deaths, Src., and pevhaps for intrinsic disqual~fications and errors in 
admitting persons to register. Zbid. 

3. Before a n  election is held, opportunity must be given to all persons en- 
titled to become qualified voters to register, and if this opportunity is 
denied, either purposely or by accident, i t  may vitiate the election, 
and will certainly do so, if such denial should materially affect the 
result. McDowell v. Cons. Co., 514; Goforth v. Cons. CO., 535.  
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RENTS: 

I. Where by will land is devised to a trustee, to rent the land a n d  pay the 
rents over to a person during his life, the cesfui que fvust takes no 
estate in the land, but only the right to have the rents paid to him. 
Hicks v. Bullock, 164. 

2. Where a party establishes an apparent right to land, and the person in 
possession is insolvent, a receiver will be appointed to take charge of 
the rents and profits during the pendency of the action. McNair v. 
Pope, 502. 

3. Qurzre, whether a deed executed by the executor of a deceased mort- 
gagee, who undertook to sell the land in pursuance of the mortgage 
to his testator, would establish such apparent right; but when the pur- 
chaser at  such sale also sets up a release from the mortgagar, hemakes 
out an apparent title, and is entitled to a receiver, although the re- 
lease is attacked for fraud. (bid. 

RES JUDICATA : 

I. Where the rights of parties have been once judicia'ly determined, it is 
irregular and improper to attempt to do away with the effect of the 
judgment by attempting to try the same right in a different way. 
Holley v. Holley, 229. 

2. Where the title to a tract of land has been passed upon in one action 
the losing party cannot re-open the question by a proceeding to have 
the land processioned. Zbid. 

RESULTING TRUSTS : 

I.  While trusts, unless annexed as an incident to a conveyance of the legal 
estate, cannot be raised by parol even when founded on a valuable 
consideration, they may be attached by agreement to such transferred 
estate and will be enforced. Cade v. Dauis ,  139. 

2. Where an agreement is made between husband and wife, that the pro- 
ceeds of a sale of the wife's land shall be invested in other land in the 
name of the wife, such agreement is within the provisions of the stat- 
ute of frauds, and cannot be specifically enforced, but relief will be 
given the wife Ly declaring her to be entitled to the proceeds of her 
land, andperhaps to charge the land purchased wiih her money, with 
its payment. Zbid. 

3. Where a husband contracts with his wife to invest money received from 
a sale of her land in other land, the title to which is to be taken to 
the wife, but instead he takes the title to himself, he must either exe- 
cute his coutracr by conveying the land to his wife or restore to her 
the money which he received from her estate. I&'. 
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R I P A R I A N  O W N E R  : 

The riparian owner of land has the right, under our entry laws, to enter 
the water front up to deep water, for the purpose of erecting a wharf, 
and in such case, the title to the land passes. Gregory v. fir be^, 77. 

ROADS: 

I. The County Commissioners are vested by the statute with the power to  
lay out or discontinue public roads, and from their action an appeal 
lies to the Superior Courts in term, where the issues of fact are to be 
tried by a jury, and from that Court an appeal lies to the Supreme 
Court, as in other cases. King v. BlackweN, 322. 

2. The  main question to be determined as to the propriety of laying out a 
public road is, whether it is necessary for the public good and con- 
venience. Ibid. 

3. Where in such case, the applicants submitted an issue whether such pro- 
posed road was necessary, it was not error for his Honor to add the 
words " to the public." Ibid. 

4. I t  is well settled that the omission of :he trial Judge to charge the jury 
in a particular aspect of the case, is not ground for a new trial, when 
the complaining party did not ask for such a charge. 1bid. 

5 .  Evidence that there are private ways near to the proposed location of 
the public road asked for, is competent both before the County Com- 
missioners and the jury on an appeal to the Superior Court, to show 
that the proposed road is not necessary, because the private ways 
fulfilled all the public needs. Zbid. 

6. The continuous use of a road as of right for the prescribed time is evi- 
dence of the &cquirement of the easement, and in   he absence of other 
evidence it is conclusive. Wil'ley v. R. R. Co.. 408. 

7. Interruptions of the use of an easement when brought to the knowledge 
of the claimant, rebut the presumption of a grant, unless such inter- 
ruptions are promptly contested by the claimant and the easement re- 
asserted. Ibid. 

8. Interruptions of the use after the lapse of the time which raises the pre- 
sumption of a grant of the easement, furnish evidence of, but do not 
constitute of themselves an abandonment. 1bid. 

9. As the presumption of a grant will arise by an adversary and contin- 
uous use of an easement for twenty years, so a disuse occurring after- 
wards for the same length of time will raise a presumption of a sur- 
render or extinction of the easement in favor of the servient tenement. 
Zbid. 

to. Where the plaintiff had a right to use a road which ran over the right 
of way of a railroad corporation, the corporation has no right to ob- 
struct such road, when such obstructions were not necessary for pur- 
poses of the corporation. 1bid. 



R U L E  I N  SHELLY'S  CASE: 

I. Where a will only gives the " use" of land to a devisee for life, with 
remainder to his heirs, the word " use " makes it clear that the devisor 
only intended to give a life estate to the first taker, and the rule in 
Shelly's case will not apply. Jenkins v. j enk ins ,  2 5 4  

2 .  Where land is devised to the devisee for life, and after his death to be 
equally divided among the heirs of his body, the rule in Shelly's case 
does not apply and the heirs take as purchasers. Ibid. 

3. So where by will the use of all the balance of the testator's estate, in- 
cluding lands, were devised to the devisee for his natural ltfe, and at 
his death to be equally divided among the heirs of his body; It was 
held, that the rule in Shelly's case did not apply. I6irl'. 

4. The  question is left open whether the rule in Shelly's case is abrogated 
by The  Code, 31829. Ibid. 

5 .  Where a will devised land to I, during her natul-a1 life, and after her 
death to tht: begotten heirs or heiresses of her body; It was held, that 
the rule in Shelly's case did not apply, and the children of L took a 

remainder as purchasers after her death. Leuthers v. Gray, 54% 

R U L E S  : 

This Court will not recognize any agreement of counsel, if disputed, unless 
it appears of record, or is reduced to writing and filed in the cause. 
Short v. Sparrow, 346. 

S A L E  OF L A N D  FOR ASSETS: 

I. A creditor may sue the real representative of a deceased debtor to sub- 
ject the descended lands to the payment of 111s debt, where there is 
danger of loss from delay, without waiting for the settlement of the 
personal estate by the administrator. Syme v. Badger, 197. 

2. Where it is sought to snbject the descended lands in the hands of the 
heir to the payment of the ancestor's debts, he has all the defences 
since the Act of 1646, which changed the procedure, that he would 
have had to a sci. l a .  before that Act, with the qualification that when 
the action was brought against the heir within seven years after the 
qualification of the personal representative, on a judgment already 
obtained against the personal representative, the heir cannot plead 
that the demand on ;.hich the judgment was rendered was barred, 
unless he can show that the judgment was olitainetl by fraud or collu- 
sion. Zbid. 

3. Under the provisions of the Act of 1 7 1 5  if the debt be due at the death 
of thc debtor an action must be brought within seven years from the 
death, otherwise both the heir and the executor will he discharged, 
and i f  the action arose after his death, the action must be brought 
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within seven years after the cause of action arose, or  the Act will be  a 
bar, provided the personal representative has paid over the assets. 
Zbid. 

4. By the provisions of The  Coa'e, 5153,  subsec. 2,  an action is absolutely 
barred against both the personal representative and the heir, unless it 
is brought within seven years after the qualification of the personal 
representative and the advertisement for creditors, and nothing will 
defeat its operation, except the disabilities mentioned in The  Code, or 
such fraud or other matter of equitable nature as would make it against 
conscience to rely on the statute. Zbid. 

5. Where an action was brought in 1877 against the administrator of a de- 
ceased executrix, charging a deuaslauif, which pended until 1885, when 
a judgment was rendered in favor of the plaintiff, who then a t  once 
brought an action to subject the lands in hands of the heir to  the pay- 
ment of the judgment; IL was held, that the action was barred. Zbid. 

6. Creditors of a deceased person have no lien upon his lands, but only the 
right to have them subjected to the payment of the debts if there shall 
be a deficiency of the personal assets, and consequently a conveyance 
made by the heir or devisee within two years after the grant of admin- 
istration and advertisement for creditors is not absolutely void, but  
only subject to be annulled by the contingency of the personal assets 
proving insufficient. Davis v. Perry, 260. 

7. Where a purchaser bought land from a devisee within the two years, 
and after the death of the pu~chaser  his administrator sold the land to 

make assets, more than two years after the issuing of letters, &c., upon 
fhe estate of the dev~sor;  It was he@ that a purchaser at  the sale to  
make assets got a good title as against the creditors of the devisor. 
Zbid. 

8. In  such case the administrator of the purchaser will hold the money 
received from the sale of the land in Lieu thereof and subject to the 
claims of the creditors of the devisor. /bid. 

g. Where a devisee or heir at law sells land derived from the devisor or  
ancesror more than two years after the issuing of letters testamentary, 
Src., to a honajfde purchaser for value and without notice, such pur- 
chaser gets a good title against the creditors of the devisor or ancestor. 
but thr  devisee or heir holds the price received for the land in lieu 
thereof and subject to the claims of such creditors, just as the land 
would have been. (bid. 

10. A purchaser from an heir or devisee with notice, although after two 
years, holds the land subject to the claims of the creditors of the de- 
visor or ancestor. Ibid. 
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11. Where the heir successfully pleads the statute of limitation to an action 
brought to foreclose a mortgage executed by his ancestor, but  a judg- 
ment for the debt is obtained against the administrator; qurere, what 
will be the result of a proceeding by the administrator to sell the land 
to make assets to pay the judgment. Fraser v. Bean, 327. 

12. Where a Special Proceeding was brought to sell land for assets, in pur- 
suance of orders in which the land was sold, but on account of grave 
irregularities in this proceeding, another was brought with the consent 
of the administrator and purchaser, to which the heirs were parties; 
It was held. that such second proceeding was sufficient to cure the ir- 
regularities in the first, and none of the parties thereto could be heard 
to complain of it. Ward v. Lowndes, 367. 

~ 3 .  Where proceedings were brought before the Probate Judge which should 
have been brought before the Clerk, and vice versa, the irregularity 
is cured by the statute (Bat. Rev., ch. 17, 3s 425, 426). Ibid. 

14. Infants may sue or be sued, and Are as much bound by the judgment as 
persons sui jun's, but infants must sue by a next friend or guardian, 
and defend actions against them by a regular guardian, or if they have 
none in this State, by a guardian ad litem. Ibid. 

15. The provisions of the statute in regard to the appointment of guardians 
ad Ntem should be strictly observed, but mere irregularities in observ- 
ing them, not affecting a substantial right, will not vitiate judgments 
and decrees obtained in the action or proceeding in which such irreg- 
ularities exist. 1 6 2 .  

16. T h e  facts that the administrator who sold the land for assets was the 
law partner of the counsel who conducted the proceeding; that many 
of the orders in the proceeding were in the handwriting of the admin- 
istrator; that the answer of the guardian ad Litem was also in his hand- 
writing, it appearing that the guardian had taken all necessary steps 
to protect his wards; and that one of the attorneys for the administra- 
tor bid off the land for the purchaser, do not constitute such construc- 
tive fraud as to vitiate the judgment, when it is found as a fact that 
there was no actual fraud. Ibid. 

17. A purchaser at a judicial sale, after he has paid the purchase money, 
may direct the commissioner to make title to another, and this fur- 
nishes no ground to set aside the order of sale. Ibid. 

SCHOOLS: 

I. T h e  effect of the Acts of the General Assembly of 1883 and 1885 in re- 
l a t~on  to a graded school in Edenton was to supersede the organiza- 
tion of the school district within the same territory, and confer all the 
powers theretofore exelc~sed by the school committee under the gen- 
eral law and transfer all moneys then in the treasury to  he trustees 
created by said special enactments. Sktnner v. Bateman, 5. 
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2. T h e  school committee for the superseded district had no authority t o  
contract or give orders for the payment for teaching a school therein 
after the passage of the Acts of 1883 and 1885; and it was no breach 
of the county treasurer's bond to refuse to pay upon their order, al- 
though at the time he had moneys in his hands apportioned originally 
to said district. Zbid. 

3. A law which directs that the funds raised by taxation from the property 
of whites shall be devoted to the schools for white children, and those 
raised from the property of negroes shall be devoted to the schools for 
negroes, is unconstitutional and void. MavRAam v. Manwing, 132. 

S E C R E T A R Y  OF STATE:  

The  clerk of the Secretary of State has no power to certify to and affix the 
great seal of the State to copies of grants and other papers from the 
Secretary of State's office, to be used in evidence. The statute con- 
templates that this officer should do all official acts himself and does 
not permit any of them to be done by a deputy. Beam v. Jennings, 82. 

S E I Z I N :  

I. Possession alone does not conpitute such a seizin as is necessary to sup- 
port a claim for dower. EJand v. E ' a n d ,  488. 

2. Where land was purchased and paid for by the husband, but the deed 
was made to a third party in order to defraud the creditors of the hus- 
band, he has no such seizin as will support a claim for dower on the 
part of his widow, although ht: was in possession of the land; but  
where land of which the husband was seized during coverture was sold 
at  execution sale, and purchased by a third party with the money of 
the husband, and the title was made to the purchaser, with a like in- 
tent to defraud, the wife is entitled to dower. Ibid. 

S E R V I C E S  : 

I. If a grandparent receives his grandchild into his family as a member of 
it, they stand in the relation of parent and child, and no presumption 
is raised of a promise on the part of thegrandparent to pay the grand- 
child for services rendered such as a child generally renders as a mem- 
ber of the family. Dodson v. McAdams, 149. 

2. The presumption against the promise a c t h e  grandparent to pay for 
services in such case, may be overcome hy evidence of an express 
promise on his part to pay for such services. Ibid. 

3. Where the evidence was that a grandchild resided with her grandfather 
as a member of his family, and did household work for him, and he 
declared several times that he intended to give her a part of his prop- 
erty as he would his children, and that she should be paid for the ser- 
vices she rendered him ; It was held, no sufficient evidence to go to 
the jury to prove a promise on the part of the grandfather to pay her 
for her services. Zbid. 
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4. T h e  services of a child to  its parent, or of a grandchild to whom the 
grandparent stands i n  locoparentis to such grandparent, are not gra- 
tuitous, but are  presumed in the absence of evidence of an express 
promise, to be rendered as a recompense for the care and protection 
extended to the child. Birr'. 

S H E R I F F  : 

I.  T h e  right given by the statute to a sheriff to collect the taxes for which 
he is accountable, after he has gone out of office, does not bring him 
within the inhibition of Art. 14, 57,  of the Constitution, so as to ren- 
der him ineligible to hold another office. McNeiU v. Somers, 467. 

2. Where the statute imposes certain duties to be performed by an officer 
after the expiration of the term of office, their performance does not 
constitute a place or office of trust or profit so as to disqualify the 
former officer from holding another office at  the same time. I'bid. 

S P E C I F I C  P E R F O R M A N C E  : 

I. Where a p a r d  contract for the sale of land upon which money has been 
paid is repudiated, the vendor is required to return the money, for h e  
will not be allowed to retain both the money and the land. Cade v. 
Davis, 139. 

2. Where a husband contracts with his wife to  invest money received from 
a sale of her land, in other land, the title to which is to be taken to  
the wife, but instead he takes the title to himself; he must either exe- 
cute h ~ s  contract by con..eyiug the land to his wife, or restore to her 
the money which he received f ~ o m  her estate. I'bid. 

3. I n  an action to compel the vendee to a performance of the contract, i t  
is sufficient if the vendor can show a good title at any time before a 
final decree, although he did not have the title when the action was 
brought. Hodson v. Buchnnan, 444. 

4. A vendee 1s not entitled to lecover costs in an action to force him to  
p e r f o ~ m  his coutract and pay for the land if he contest the case acd  
does not make a deposit of the amouut due, although the plaintiff 
cannot make a good title at the time when t!le action is commenced. 
I b ~ d .  

5 .  It is intimated, that the vendee could recover his costs in such case if 
he made depcsit of the balance due and accepted the title as soon as 
the vendor had pelfected it. /bid. 

S T A T U T E  O F  F R A U D S :  

I .  While trusts, unless annexed as an incident to a conveyance of the legal 
estate, cannot be raised by parol even when founded on a valuable 
consideration, they may be attached by agreement to such transferred 
estate and will be enforced. Cade v. Davis, 139. 
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2.  Where an agreement is made between husband and wife, that the pro- 
ceeds of a sale of the wife's land shall be invested in other land in t h e  
name of the wife, such agreement is within the provisions of the sta- 
tute of frauds, and cannot be specifically enforced, but relief will b e  
given the wife by declaring her to  be entitled to the proceeds of her 
land, and perhaps to charge the land purchased with her money with 
its payment. ZbiJ. 

3. Where a par01 contract for the sale of land upon which money has been 
paid, is repudiated, the vendor is required to return the money, for h e  
will not be allowed to retain boththe money and the land. Zbid. 

S T A T U T E  O F  L I M I T A T I O N :  

I. T h e  effect of $ 1 7 2  of The Codr is to leave the law as it was prior to the 
adoption of the Code of Civil Procedure as regards the effect of a par- 
tial payment in removing the bar of the statute of limitations. B a n k  

v. Havris, 118. 

2 .  T h e  fact that the maker of a note has a claim against the holder, which 
the holder endorses as a credit on the note without the assent of the  
maker, will not be such a partial payment as will rebut the statute of 
linlitations, but an agreement to apply one existing liability to another 
is such a partial payment as will stop the operation of the statute, 
although the el~dorsement is never actually made on the note. Zbid. 

3. Evidence that the plaintiff asked payment of a debt from the defendant, 
and that the defendant acknowledged that h e  owed something, and 
gave the plaintiff some property to be applied to the debt, which was 
entered as a credit on the bond sued on, is some evidence, taken with 
other circumstances, to rebut the presun~ption of payment from the 
lapse of time, although there is no evidence that at the time plaintiff 
was the owner of the bond sued on. While v. Beamalz, 122. 

4. Where land is left to a trustee to receive the profits and pay them over 
to one person during his life, and after his death to convey the legal 
estate to certain remainder-men, one of the remainder-men cannot get a 
possession adverse to the tiustee and his co-remainder-men by taking 
possession under a deed from the person entitled to receive the rents 
for life. Such possession does not become adverse until after the 
death of the person entitled to the rents for life. Hichsv.  Bul'l'ock, 164. 

5. An  adverse possession for twenty years by one tenant in common is 
necesary to bar h ~ s  co-tenants. Z6id. 

6. When an action is brought again3t an executor or administrator for a 
devastavit. and a judgment is obtained against him, the cause of ac- 
tion accrues at  the time of the qualification, and the law in force a t  
the time governs, but when the action is brought after the death of 
the executor. the cause of action accrues as against his real and per- 
sonal representative, when such representative qualifies and gives uo- 
tice KO creditors. Syme'v. Badger, 197. 
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7. A creditor may sue the real representative of a deceased debtor to snb- 
ject the descended lands to the payment of his debt, where there is 
danger of loss from delay, without waiting for the settlement of the 
personal estate by the administrator. Ibid. 

8. Where it is sought to subject the descended lands in the hands of the 
heir to the payment of the ancestor's debts, he has all the defences 
since the Act of 1846, which changed the procedure, that he would 
have had to a sci. .fa. before that Act, with the qualification that 
when the action was brought against the heir wilhin seven years after 
the qualification of the personal representative, on a judgment already 
obtained against the personal representative, the heir cannot plead 
that the demand on which the judgment was rendered was barred, 
unless he can show that the judgment was obtained by fraud or collu- 
sion. 162.  

9. Under the provisions of the Act of 1715, if the debt be due at the death 
of the debtor, an action must be brought within seven years from the 
death, otherwise both the heir and the executor will he discharged, 
and if the action arose after his death, the action must be brought 
within seven years after the cause of action arose, or the Act will he a 
bar, provided the personal representative has paid over the assets. Zbid. 

10. By the provisions of The Code, $153, subsec. z,  an action is absolutely 
barred agalnst both the personal representative and the heir, unless it 
is brought within seven years after the qualification of the personal 
representative and the advertisement for creditors, and nothing will 
defeat its operation. except the disabilities mentioned in The  Code, or 
such fraud or other matter of equitable nature as would make it 
against conscience to rely on the statute. (bid. 

rr .  Where an action was brought in 1877 against the administrator of a 
deceased executrix, charging a devasfavit, which pended until 1885, 
when a judgment was rendered in favor of the plaintiff, who then a t  
once brought an action to subject the lands in hands of the heir LO the 
payment of the judgment; It was held, that the action was barred. 
Ibid. 

12. The statute of limitations will run in favor of one who has converted 
chattels and applied them to his own use, although the true owner 
may be ignorant of the conversion. Univevsity v .  The Bank, 280. 

13. Public securities, such as State bonds, may be converted by returning 
them under an assertion of a right to hold them in defiance of the true 
owner, as  well as other property. Ibid. 

14. Where a trust is created by the agreement of the parties no length of 
time will bar the cesfui p e  trust, for the possession of the trnstee can- 
not be adverse, unless the trnstee repudiate the trust by clear and une- 
quivocal acts or words brought to the notice of the cesfui que trust, 



but when it is sought to convert a party who has the legal title into a 
trustee by a decree, he may insist that his possession was adverse, and 
be protected by the statute of limitations. Zbid. 

15. So where an express trustee conveys the trust property in breach of the  
trust, and his grantee continues to hold adversely, the statute will run 
in his favor. Ibid. 

16. In  causes of action, which under the former practice could have been 
brought in a Court of law or a Court of equity, the Court of equity 
will be bound by the statute of limitations as much as the Court of 
law would. /bid. 

17. An action to foreclose a mortgage, where no part of the mortgage debt 
has been paid and the mortgagor remains i n  possession, is barred in 
ten years from the forfeiture, and the same rule applies where the 
mortgagor died before the time expired and the action is brought 
against his heirs. Fyaser v. Bean. 327. 

18. The  provisions of Thr Code, $152, par. 3. only bars an action to fore- 
close the mortgage, and does not bar an action to recover the debt 
secured by the mortgage. Ibid. 

19. Where the heir successfully pleads the statute of limitation to an action 
brought to foreclose a mortgage executed by his ancestor, hut a judg- 
ment for the debt is obtained against the administrator; quere, what 
will be the result of a proceeding by the administrator to sell the land 
to make assets to pay the judgment. Ibid. 

20. As the presumption of a grant w111 arise by an adversary and continuous 
use of an easement for twenty years, so a disuse occurring afterwards 
for the same length of time will raise a presumption of a surrender or 
extinction of the easement in favor of the servient tenement. WiZZey 
v. K .  R. Co., 408. 

21. Where it is sought to directly attack and have declared void the action 
of the Commissioners in declaring the result of an election, the action 
need not be brought until some action is proposed to be taken under 
the alleged election. McDowell v. Cons. Co., 514. 

22. So, where an election was held in 1883 for the purpose of obtaining 
authority to issue bonds in aid of a vailroad corporation, which the 
Commissioners declared to have bee11 rztified by a majority of the 
qualified voters, but it was not attempted to issue the bonds until 
1686; It was h e y  that an action brought to attack the finding of the 
Commissioners when they attempted to issue the bonds was not barred. 
Zbid. 

SUBROGATION: 

Where, after a sale of land to make assets, the heir at law mortgages his 
interest in the land, the mortgage has the effeet of putting the mort- 



gagee in the place of the mortgagor, so that he is entitled to what re- 
mains after the payment of the debts, to the amount of his mortgage. 
Dancy  v. D u n c a n ,  I I  I .  

SUMMONS: 

(See PROCESS.) 

S U P E R S E D E A S  BOND: 

I.  A bond to stay execution. which prov~des that the obligors will be re- 
sponaible for any damages which may arise on account of the acts of 
the appellant in committing waste, &c., is not a sz~persedeas bond 
within the meaning of T h e  Code, s s 4 3 5 ,  554; which contemplate a 
bond upon which summary judgment may be rendered in the Supreme 
Court upon the affirmation of the judgment of the Court below. Aldey- 
i nan  v. Rivendark .  134. 

2. Where the undertaking on appeal for the costs and the undertaking to 
stay execution are in one inst~urnent, the appellee, upon filing the 
proper proofs of the iusolvency of the surety, is entitled to have the 
appea! dismissed. as plyscribed by T h e  Code, s554 ,  but where the 
two undertakings are separate and. distinct, the appellant has a right 
to have his appeal heard, although the surety to the undertaking to 
stay execution is insolvent. I6 id .  

T A X A T I O N  : 

I. A majority of the qualified voters, aud not merely of t h o ~ e  voting, is 
necessary to enable a municipal corpolation to loan its credit or con- 
tract a debt. SoutherLand v. Gol;tsdoro, 4 9 ;  D u k e  v. B~.oiun,  127; 
,Wa~khunz v. M a w z i n g ,  132. 

2. T h e  word " estate" has a broader meauing than the word "property." 
T h e  latter word does not include choses in action, unless there be 
something in the context which would require it to receive this inter- 
pretation. V u u g h a n  v. Murfreesbom,  317 .  

3. So where a statute allowed a municipal corporation to levy a tax upon 
all persons and property within the town; It was  held, that this did 
not authorize a tax on solvent credits, money, or bonds. I d i d  

4. Where the defendant executed his bond to a municipal corporation for 
a license tax, instead of paying cash, he is estopped from setting up as 
a defence that the municipal authorities had no power :o take such 
boud, and issue the license, and consequently that the bond was void. 
Hena'emorzville v. Price, 423. 

5. While the Board of Commissioners of a municipal corporation cannot 
issue a license to retail liquors for a longer period than one year, the 
time need not begin ar.d terminate with the term of office of the Board 
which grants it ,  for they can grant a license which extends beyond their 
term of office, provided that it does not exceed one year, and doesnot 
begin to  take effect after their term of office has expired. Ibid. 
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6. T h e  right given by the statute to a sheriff to collect the taxes for which 
he is accountable, after he has gone out of office, does not Bring him 
within the inhibition of Art. 14, $7, of the Constitution, so as to ren- 
der him ineligible to hold another office. McNeiN v. Somers, 467. 

T E N A N T S  I N  COMMON : 

I. Where land is left to a trustee to receive, the profits and pay them over 
to one person during his life, and after his death to convey the legal 
estate to certain remainder-men, one of the remainder-men cannot get 
a possession adverse to the trnstee and his co-remainder-men by taking 
possession under a deed from the person entitled to receive the rents 
for life. Such possession does not become adverse until after the 
death of the person entitled to the rents for life. HicRs v. Bullock, 164. 

2. An adverse possession for twenty years by one tenant in common is 
necessary to bar his co-tenants. Ibid. 

T O R T S  : 

I. An infant is liable both civilly and criminally for his torts, and in an 
action for damages it is immaterial that the tort was committed by the 
direction of one having authority over the infant. Smith v. Kron,  392. 

z. While infants are incapable of making a contrsct with an agent either ex- 
press or implied, so as to bind them for his torts committed in pursuance 
of the agency; I t  seems, that an infant is liable for torts committed by 
his agent in the necessary prosecution of the business uf the agency 
under the maxim, y u i f n c i t p e r  al ium, jacit$er se. 16id. 

T R A N S F E R  O F  STOCK : 

It i s  znfimated, that the purchaser of shares of an incorporated company, 
at a sale under an attachment against the party who appears on the 
stock-book of the corporation to be the owner, gets a title superior to 
that of a transferee from such apparent owner, who has not had the 
transfer made on the books of the corporation. Morehendv. The  K.  
R. Co.. 362. 

T R O V E R :  

I. Conversion consists either in'the appropriation of the thing to the party's 
own use; or in its destruction; or in exercising dominion over it in 
exclusion or defiance of the plaintiff's rights; or in withholding the 
possession from the plaintiff. under a claim of title, inconsistent wlth 
that of the plaintiff, but it must be by acts, as bare words will not 
amount to a conversion. Unive~siLy v. T h e  Bonk, 280. 

2. I n  the case of a conversion by a wrongful taking of the chattel it is not 
necessary to prove a demand and refusal; and so the wrongful assunip- 
tion of the property and of the right of disposing of it, may be a con- 
version in itself, and render a demalid and refusal unnecessary. Ibid. 
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3. T h e  statute of limitations will run in favor of one who has conver!ed 
chattels and applied them to his own use, although the true owner 
may be ignorant of the conversion. Zbid. 

4. Public securities, such as State bonds, may be converted by returning 
them under an assertion of a right to hold them in defiance of the true 
owner, as well as other property. 16id. 

T R U S T S  : 

I. While trusts, unless annexed as a11 incident to a conveyance of the legal 
estate, cannot be raised by parol even when founded on a valuable 
consideration, they may be attached by agreement to such transferred 
estate and will be enforced. Cade v. Davis, 139. 

2. Where an agreement is made between husband and wife that the pro- 
ceeds of a sale of the wife's land shall be invested in other land in the 
name of the wife, such agreement is within the provisions of the stat- 
ute of frauds, and cannot be specifically enforced, but relief will be 
given the wife by declaring her to be entitled to the proceeds of h e r  
land, andperhaps to charge the land purchased with her money, with 
its payment. Bid. 

3. Where a husband contracts with his wife to invest money received from 
a sale of her land, in other land, the title to which is to be taken t o  
the wife, but instead he takes the title to himself, he must either exe- 
cute his contract hy conveying the land to his wife, or restore to her 
the money which he reccived from her estate. Z6id. 

4. Where by will land is devised to a trustee, to rent the land and pay t h e  
rents over to a person during his life, the cesfui que trust takes n o  
estate in the land, but only the right to have the rents paid to him. 
Hicks v. Bullock, 164. 

5. Where a trust is created by the agreement of the parties, no length of 
time will bar the crstui yue trust, for the possession of the trustee 
cannot be adverse, unless the trustee repudiate the trust by clear and 
unequivocal acts or words brought to thenotice of the cestui gue trust, 
but when it is sought to convert a party who has the legal title into a 
trustee by a decree, he may insist that his possession was adverse, and 
be protected by the statute of limitations. University v. The B a d ,  
280. 

6. So where an express trustee conveys the trust property, in breach of the 
trust, and his grantee continues to hold adversely, the statute will run 
in his favor. B i d .  

7. A widow is not entitled to dower in an equity, unless the husband had 
such an equitable estate as could be enforced in a Court of equity.. 
E j a n d  v. EfERnd, 488. 
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8. If the administrator pays the balance due out of the assets of the estate, 
but takes the title to himself individually, the heirs can have him de- 
creed to be  a trustee for them; or, i t  seems, that they can charge him 
with the payment as for a devastavit, and have it declared a charge 
on the land. Jones v. SZazqAter. 541. 

U S U R Y :  

I. Where a mortgage is executed to secure a usurious note the usury only 
affects the interest and do, s not impair the validity of the mortgage. 
Spivey v. Gralzt, 214. 

2. Where the charter of a corporation allowed it to borrow money on such 
terms as its directors might determine upon, and to issue bonds or 
other evidences of indebtedness; I t  wos held, that this provision al- 
lowed ~t to sell its bonds below their face value, and where i t  did so 
the loan was not for  that reason usurious. Bank v. M ' f ' g  Co., 298. 

3. A provision in a charter :dlowing a corporation to lmd money a t  a usu- 
rious rate of interest does not confer the power on them to do so, but 
a provision to borrow money at  such rate is not liable to any objec- 
tion. Ihid. 

VARIANCE:  

I. Where the answer alleged as a counter-claim, that the note sued on was 
endorsed to the plaintiff after maturity, and that the endorser was in- 
debted to the defendant before the transfer of the note, for money paid 
by him as his surety, and the evidence offered to support it was a joint 
and several note, executed by the defendant and another party, who it 
was alleged was the agent of the endorser of the plaintiff, but nothing 
i n  the note off..red in evidence showed any agency; I t  was held, a 
f'iilure of proof, and the Court below properly charged the jury that 
there Gas no evidence to support the allegation of the counter-claim. 
Smith v. McGr~gor, 101. 

2 Where several persons unite in executing a bond to a commission merch- 
ant  for supplies to be furnished them, and one of them gives a chattel 
moltgage to secure the amounts advanced to him, which mortgage 

erroneously recites the amount of the bond, but truly specifies the 
amount of the advances made to the mortgagor; I t  was held, that the 
variauce was immaterial. Spivey v. Grant, 214. 

3. Where a variance is not merely formal, but lies at the very root of the 
cause of action, it is fatal to the plaintiff's right to recover. PendZe- 
to12 V. ~ O L ~ O P Z ,  j07. 

4 .  So where a suit was brought on a contract alleged to have been made 
with n decedent, and for the benefit of his estate, but the evidence 
showed that he was not a party to the contract in its origin, nor did he 
ever acquire an interest in it by assignment, the variance was fatal, 
and the plaintiff was properly nonsuited. Ibid. 

43 
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V E N D O R  A N D  V E N D E E  : 

I. One let into possession of land under a contract to purchase, is an occu- 
pant at the nil1 of the vendor, and he so continues until the purchase 
money is paid. Allen v. TayZoy, 37. 

2. I n  such case, the vendor may, after reasonable notice to quit, demand 
possession, and if the possession is not surrenderrd, he may bring h ~ s  
action at once. Ibid. 

3. What is reasonable noticz to quit will depend on ~ h t .  circumstances of 
each case. 16id. 

4. While a Court of Equity will hold a vendor who has received the full 
price for land as a trustee for the vendee, and compel him to convey 
the legal title, yet before the purchase money is paid. it will not de- 
prive him of any of his rights, legal or equitable, and one of these is 
the right to hold possession of the land, in the absence of a stipulation 
to the contrary in the contract. Ibid. 

5 .  A vendee failing to pay the purchase money has no right to have the 
land sold as of course, and a Court of Equity will not direct a sale at  
his instance, unless it appears that the land will sell for a sum suffi- 
cient to pay the debt, and that he is unable to pay it without a sale. 
Ibid. 

6. T h e  vendor of land who has not been paid. has two remedies, one i n  

personam agalnst the vendee, the other itz rem to subject the land, 
and he may pursue both of these at  the same time, and may alsomain- 
tain an action to recover the posses-ion. Zbid. 

7 .  Where a vendee is let into possessica before the purchase money is paid, 
and the vendor brings an action to recover the posaession, the defend- 
ant must file the undertaking to secure rents and damages provided 
for by The Code. 5237,  before he will be allowed to answer. Ibid. 

S. Where a parol contract for the sale of land upon which money has been 
paid, is repudiated, the vendor is required to reiurn the money, for 
he will not be allowed to retain both the money and the land. Cad? 

v. Davis ,  139. 

9. I n  an action to compel the vendee to a performance of the contract, it 
is sufficient if the vendor can show a good title a t  any time before a 
final decree, although he did not have the tltle when the action was 
brought. Ho6son v. Buchanan,  4.14 

10. A vendee is not entitled to recover costs in an action to force him to  
perform his contract and pay for  the land, if he contest the case and 
does not make a deposit of the amount due, although the plaintiff can- 
not make a good title at the time when the action is commenced. Ib id  

11. I t  is  intimated, that the vendee could recover his costs in such case, i f  
he made deposit of the balance due, and accepted the title as soon as 
the vendor had perfected it. Ibid. 
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12. Where a vendee dies before paying in full for the land, his estate is 
liable for the residue, and its payment by the administrator is proper. 
Jones v. Slaushter, 54r 

V E R D I C T  : 

I t  was agreed that the clerk might take the verdict, but by permission of 
the Court he was absent when the jury agreed and they sealed their 
verdict ~p and handed it to the sheriff and separated. At the next 
session of the Court the trial Judge ordered the jury into the box and 
the foreman opened the verdict and each juror agreed to it in the pres- 
ence of the counsel for both sides; Held, that the verdict was regular, 
there being no suggestion that either the verdict or the jury had been 
tampered with. Kinf v. BlacRwelL, 322. 

W A R R A N T Y :  

I. The  application for insurance forms a part of the contract, and the in- 
quiry and answers are tantamount to an agreement that. the matter 
enquired about is material, and its materiality is not open to be tried 
by the jury. Cuthbertson v. Ins. Co., 480. 

2. I n  the absence of fraud or m~stake a party will not be heard to say that 
he was ignorant of the contents of a writing signed by him, containing 
a contract on his part. Ibcd. 

3. So where a party signed an application for insurance which contained 
a warranty that the property belonged to the applicant in fee, and that 
there were no liens on it, he will not be allowed to testify that he did 
not know [hat such a fact was stated in the application. Ibid. 

4. Where an application for insurance contained a statement which was 
made a warranty by the terms of the policy, that the house in which 
the insured property was belonged to the applicant in fee, and that 
there were no liens on the property insured; It was held, that the 
warranty was broken when it appeared that the house was built on 
land leased by the applicant, and was to become the property of the 
lessor at  the end of the lease, and that the title to the property insured 
was vested in another person as a security lor the purchase money. 1 6 2 .  

5. Where several distinct kinds of property are insured in the same policy, 
and there is a false statement in the application as to some of it, it  
avoids the policy as to all, as the policy is one entire and indivisible 
contract. Ibid. 

W H A R F S :  

T h e  riparian owner of land has the right, under our entry laws, to enter 
the water front up to deep water, for the purpose of erecting a wharf, 
and in such case, the title to the land passes. Gregory v. Forbes, 77. 

WILL: 

I. Where by will land is devised tola trustee, to rent the land and pay the 
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rents over to a person during his life, the cestui gue trust takes n o  
estate in the land, but only the right to  have the reuts paid to him. 
Hicks v. Btcllock, 164. 

Courts of equity will not entertain a suit for the construction of a de- 
vise, but will leave the devisee to assert his right a t  law, in an action 
to recover the land. Woodlief v, M~witi ,  226. 

Prior to January I, 1856, when the Revised Code went into effcct, a 
will which was attested by two witnesses, could be pmved in common 
form I)y the oath and examination of one of them only. Since that 
time, it must be pr0ve.l by at  least two of the subscribing witnesses, if 
living. Jelzkins v. je~zkzns, 254. 

Where a will only gives the " use" of land to a devisee for life, with 
remainder to  his heirs, the word "use " makes it clear that the devisor 
only intended to give a life estate to the first taker, and the rule in 
Shelly's case will not apply. Ibid. 

Where land is devised to the devisee for life, and after his death to be  
equally divided among the heirs of his body, the rule in Shelly's case 
does not apply and the heirs take as purchasers. Z6id. 

So where by will the use of all the balance of the testator's estate, in- 
cluding lands, were devised to the devisee for his natural life, and a t  
his death to be equally divided among the heirs of his b d y ;  I t  wnk 

hehi, that the rule in Shelly's case did not apply. /bid. 

T h e  question is left open whether the rule in Shelly's case i i  abrogated 
by The Code. s1829. Ibid. 

A will in one clause devised a tract of land to the testator's son W. In 
another clause a pecuniary legacy to a daughter was made an express 
charge on this land, hnd i n  the same clause another tract of land was 
devised to another son, C, and a pecuniary legacy to another daughter, 
I. This  last legacy was not made an express charge on the land de- 
vised to C, but the will provided that the son W of the testator should 
manage the entire e>tate. including the land devised to C, until the 
legatees and devisees arrived at  full age, a ,  d that he should pay the 
legacy to I by instnllments; I t  wns held, that the legacy to I was a 

charge on the land devised to C .  Clzrtev v. Worrell, 358. 

Where a devise described the devised land as containing two hundred 
acres, the area cannot control the boundaries by which the land is also 
described in the deed. Lyon v. Lyon, 439. 

I n  dvubtful cases the area may aid in determining the boundaries, but  

when it is a t  variance with them it must be disregarded. B i d .  

Where a will devised land to L during her natural life, and aiter her 
death to the begotten heirs or heiresses of her body; I t  wns held, that 
the rule in Shelly's case did not 3pply. and the children of L took a 
remainder as purchasers after her death. Lenthers v. Gray, 54S 


