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CASES 

A R G U E D  A N D  DETERMINED 
I N  THE 

S U P R E M E  COURT 

A T  

RALEIGH 

OCTOBER TERM, 1886 

H. H. COOK, Adm'r, v. TVM. E. MOORE, Es'r. 

Stalufe o f  Limitation-Computation of Time. 

Where a judgment was re~~clered on the 20th of October, 1873, and an action 
was brought on the judgment on the 20th of October, 1883, i t w n s  7ield 
that the statute barring actions 011 judgment in ten pears, 1 ~ 8 s  a defence 
to the action. 

(Barcroft r. Roberts, 92 S. C,, 250, cited and approred). 

CIVIL ACTIOX, tried before Gudger, Judge, and a jury, at June Term, 
1586, of HERTF~RD Superior Court. 

There mas a judgment for the defendant, and the plaintiff appealed. 
The: facts appear in the opinion. 

XI-. B. R. Winborne, for the plaintiff. 
No counsel for the defendant. 

ASHE, J. This action was brought upon a judgment rendered on the 
20th of October, 1873, in f a ~ o r  of Peter S. Williams against G. C. 
Moore, who died on the 4th day of May, 1880, having made a last will 
and testament, in which he appointed the defendant, Wm. E. 

29 



I N  T H E  SUPREME COURT. 19 5 

( 2 ) Moore, executor, who was duly qualified as such on the 2d day of 
August, 1880. The action was commenced by suing out the suni- 

mons on the 20th day of October, 1883. 
The origind plaintiff, Peter S. Williams, having died intestate pend- 

ing the action, on the 25th day of December, 1884, A. H. Cook, the 
present plaintiff, was duly appointed his administrator on the 26th day 
of February, 1885, and was made a party to this action. The defendant, 
anlong other defences set up in his answer, pleaded in bar of the plain- 
tiff's action, ('that more than ten ycars have elapsed since the rendition 
of the judgment sued on." 

The f o l l o ~ ~ i n g  issue was submitted to the jury, to-wit : ''JVas the 
plaintiff's action comlnenced ten years from the renditioii of the judg- 
ment declared in?" To which they responded, T o . "  

Upon the finding of the jury, the Court adjudged that the plaintiff's 
action was barred by the statute of limitations, arid that the defendant 
go without day, and recover his costs. 

The question in this case upon which its determination turned, x i s  
whether the action which was brought upon a judgment of the Superior 
Court, was barred by the statute of limitations? 

I t  is provided by $152 of The Code, that actions upon a judgment or 
decree of any Court of this State, or of the United States, or of any 
State or Territory thereof, shall be commenced within ten years after the 
date of the rendition of said judgment or decree. 

The judgment upon x~hich the action was brought, was rendered on 
the 20th day of October, 1873, and the action commenced on the 20th 
day of October, 1883, and whether the action is saved from the operation 
of the statute, depends upon the question, whether the day on which the 
judgment was rendered is to be included or excluded in the computation 
of the time. 

I n  the ordinary computation of time, there are no fractions of a day, 
and the day on which an act is done must be entirely excluded or 

included. Afigel on Limitations, $50 ;  W o ~ d  on Limitations, $54. 
( 3 ) This rule as to the indivisibility of a day is never departed from, 

except in those cases where questions as to the priority of claims 
arise, depending upon the order of erents occurring on the same day. 
But even in those cases where the general rule applies, as when statutes 
of limitation fix the periods which date from the time of the accrual of 
the causes of action, there is some diversity in the decisions of the Courts, 
whether the day of the accrual of the cause of action is to be excluded or 
included. Yet the decided current of the authorities is, that the day of 
the accrual is to be excluded. So in the computation of time from an 
act done, the day on which the act is done will be excluded. 
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Mr. Angel, in his work on Limitations, 549, makes the distinction, 
that when the expressions are from the date, the rule is, if a private 
interest is to commence from the date, the day of the date is included, 
but if they are used merely to fix a terminus from which to commence, 
the day is in all cases excluded. 

I n  Come72 u. ~lloulton, 3 Denio (X. Y.) ,  42, an action was brought 
~ ~ p o n  a note, payable on demand. The note was dated February 14th) 
1839, and the action was brought thereon February 14th, 1845. 

The statute of limitations in that State being six years, the Court 
held that the action was barred. Bronson, C. J., who spoke for the 
Court, said: "Our cases all go to establish one uniform rule, whether 
the question arises upon the practice of the Court or the construction of 
a statute, and the rule is, to exclude the first day from the computation." 
The same rule has been announced by their respective Courts, as obtain- 
ing in the States of Connecticut, Pennsylvania, Massachusetts, Xaine, 
Kentucky and Missouri. See Wood on Limitation of Actions, pp. 96, 
97, and notes. I t  is corisidered in Indiana to be the general rule, that 
when the computation of time is to be made from an ucf done, the day 
on which the act is done is to be excluded. Jacob v. Graham, 1 Black 
(Ind. R.), 393. 

The same rule is maintained in the Courts of Pennsylvania, Massa- 
chusetts, Maine and S e w  York. Angel on Limitations, $50. And in 
S e w  Hampshire when in the computation of time from a date, 

Blake r. C'~~ouningshielc1, 9 N. Hamps., 598. 
The same rule is adopted and maintained in Penrrsylvania, Kentucky, 

Indiana, Illinois, Massachusetts, New York arid Maine. Wood on Limi- 
tations of Actions, p. 97. Without going out of our State, me have a 
statute in regard to the con~putation of time, to be found in The Code, 
ch. 8. 5596, which reads, "The time within which an act is to be done, 
as herein provided, shall be computed by excluding the first day and 
including the last. I f  the last day be Sunday, it shall be excluded." 

The only case we have found bearing upon the construction of this 
section, is Barcroft r. Roberts, 92 K. C., 250, which m7as a case invoh- 
ing the construction of $966 of The Code, which required petitions to 
rehear to be filed during the vacation succeeding the term of the Court 
a t  which the judgment m-as rendered, or within. twenty days after the 
commencement of the succeeding term. The Court held, in conlputing 
the time, that the first day was to be excluded. Section 596 was not 
expressly referred to in the, opinion of the Court, but the decision was 
founded upon the application of that section to the limitation contained 
in  section 966; and if it applies to such a case, it must certainly do so to 
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a case like that under consideration. We think they both come within 
the  meaning of section 596. 

There is  no error. The judgment of the Superior Court is  affirmed. 
?\To Error.  Affirmed. 

C'o~recfecl, X. c., 100 K. C., 294. Cited,  Jenk ins  v. Gri,fin, 175 K. C., 
187. 

( 5  > 
TT7. H. EDWARDS et al. I-. JAXES H. ('OEB, Ex'r. 

Clerk of Superior Court-Executors and Administrators-Jzcrisdiction. 

1. Although the ofice of "Probate Judge" is abolished, the porn-ers and juris- 
diction of that officer are now exercised by the Clerks of the Superior 
Court-not as the servant or ministerial officer of or acting as and for 
the Superior Court, but as an independent tribunal of original jurisdiction. 

2. The Clerks of Superior Courts hare jurisdictiou of proceedings for the 
removal of executors and administrators. 

3. \T7hether the Superior Courts hare such original jurisdiction, Q l t m e .  

4. The practice upon application to remove executors and administrators, clis- 
cussed by Xerrimon, J .  

(Brittnin v. 31~17, 91 N. C., 498; Barnes r. B n m n ,  79 N. C., 401: Simpsoir r .  
Jones, 82 N. C., 323; Xurrill r. Sandlin. 86 K. C., 54; Taylor v. Bidd lc .  71 
N. C., 1; I12 re Brimon, 73 N .  C., 278; ~lfcB'ayde?z v. Cozencil, 81 S. C., 195; 
Rowland v. Thompson, 64 K. C., 714, cited and a~pro red ) .  

This  was an APPLICBTIOX for the removal of an executor, begun before 
the Clerk of GREENE Superior Court and heard by Connor, Judge,  upon -.. 
appeal, a t  Chambers, on 16th May, 1886. 

Derereux Cobb died in  July,  1883, in the county of Greene, leaving 
a last will and testament, which was duly proven, and James H. Cobb, 
the defendant, qualified as executor thereof, and thereupon took posses- 
sion of considerable estate. 

The  feme plaintiff is  a legatee named in the mill, and the plaintiff 
Baker is a creditor of the estate. 

At  the instance of the plaintiffs, on the 22d of February, 1886, the 
Clerk of the Superior Court of the county named, issued a notice to the 
defendant to appear before h im within ten days next after the service 
of the notice, and show cause why he should not be required to give 
bond as such executor, and on failure to do so, why he should not be 
removed from his office as such executor. 
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At the time of the issuing of the notice, the plaintiffs filed mith the 
Clerk a verified complaint alleging the insolvency of the defendant, his 
extravagance and negligent management of the estate in his hands, as 
well as his own business affairs-that he received as executor personal 
property of the value of $5,000-that the greater part thereof he had 
converted to his own use, and had failed to pay most of the debts-that 
he had paid a debt of the seventh class, to the prejudice of creditors of 
the same and other prior classes-that he had paid a legatee $100 and 
thereby committed a deuastavit-that he had received rents of 
the lands of the testatcr amounting to $3,000-that he had wasted ( 6 ) 
and misapplied the assets-that he had failed and neglected to 
make and file accounts of receipts and disbursements of the assets, and of 
his disposition of the property, and that he had not filed any complete 
and true inrentory of the property and effects received by him as execu- 
tor, &c. 

The dcfendant appeared before the Clerk and filed his verified answer 
to the complaint, in which he admitted that he had paid a creditor of 
the serenth class and had paid one of the legatees $100, but he denied 
all the other material allegations, and alleged that he had filed a proper 
in~~entory, had rendered to the Clerk proper accounts of his disposition 
of all the personal property, that he had fully administered the assets 
that had come and ought to have come into his hands, and that there yet 
remained debts unpaid, kc., 6.c. 

Thereupon the defendant moved before the Clerk that the material 
issues of fact raised by the complaint and answer so filed, be transferred 
for trial at the next term thereafter of the Superior Court. The Clerk 
denied this motion, and without hearing any evidence, except the coin- 
plaint and answer, so far as appears, found the issues in  favor of the 
plaintiffs, and made an order requiring the defendant to file a bond as 
executor within twenty days, and on failure to do so, that he be re- 
moved from his office. 

From this judgment, the defendant appealed to the Judge at  Cham- 
bers, who, without deciding any question of law, and without instruc- 
tions, remanded the matter to the Clerk. Thereupon, the Clerk, on 
motion of the plaintiffs, made the following order, on the 15th of April, 
1886 : 

"This cause having been remanded, and it appearing to the satisfac- 
tion of the Court that James H. Cobb, executor, is insolvent and incom- 
petent, and has made ;lo proper returns of the expenditures and assets 
of the estate of Devereux Cobb, it is adjudged that he be required to 
give a bond mith security in the sum of $3,000, conditioned for the 
proper administration of the estate of his testator, within ten days after 
service of this judgment on him." 
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( 7 ) This order was served on defendant and he appeared within the 
ten days mentioned, and gave notice of appeal from said judg- 

ment. 011 April BBth, the defendant not having appeared as required 
by said order, the Clerk made the following order, on motion of plaiu- 
tiffs' attorney, to-wit : 

"Whereas, an order \i as heretofore issued, requiring Cobb, as executor 
to give bond (as stated a b o ~ e )  ; And \\-hereas, said order has been sen-ed 
on him, and ten days have elapsed since said service; and whereas, Cobb 
has failed to file said bond as required: I t  is  adjudged that  his letters 
testamentary, as executor of Devereux Cobb, be revoked, and on motion 
of plaintiffs' attorney, W. H. Ed\\-ards is hereby appointed administrator 
with the will annexed of Devereux Cobb, upon his giving the necessary 
bond, and that  letters of administration issue." 

From this order the defendant appealed to the Judge a t  Chambers, 
~ h o  affirmed the judgment of the Clerk. The defendant excepted, and 
appealed to this Court. 

U r .  Theodore Edzoa7cls, for the plaintiffs. 
Xessrs. Geo. 1'. Strong, T .  6'. Wooten, and Jno. Devereuz, Jr., for the 

defendant. 

MERRIMOK, J. (after stating the facts as above). I n  this, and like 
cases, the Clerk of the Superior Court does not act i n  the place of, and 
for that  Court, but he exercises jurisdictional functions couferred upon 
him as  Clerk, separate and distinct from his duties as Clerk of the Court. 
Although the office of Probate Judge is abolished, nevertheless jurisdic- 
tion, over matters of probate, and some other matters-particularly 
specified-is conferred upon the Clerk. The scope of his office is en- 
larged, so as  to embrace this authority, distinct from his other ordinary 
duties, and he exercises judicial authority i n  the way prescritecl, as 
certainly as if he were denominated Judge of Probate, and TI-ere not 
such Clerk. I t  seems that  the Legislature deemed i t  wise, on the score 

of economy and convenience, to place the jurisdiction in respect 
( 8 ) to matters of probate, i n  close connection with the Superior 

Courts, so that issues of fact arising before the Clerk, might be 
tried by a jury under the supervision of these Courts, and errors of law, 
and errors i n  other respects, of the Clerk, might be pronlptly corrected 
by them. I n  case issues of fact, to be tried by a jury, shall be raised, 
these must be transferred to the Superior Court for t r ia l  a t  the next 
succeeding term thereof, and if issues of law shall be raised, the com- 
plaining party may appeal t o  the Judge having jurisdiction, either i n  
vacation or i n  term. 

34 



X .  (2.1 OCTOBER TERM, 1886. 

I t  will be obserred that the jurisdiction of the Clerk is distinct from 
that of the Superior Court, and therefore, it is proper for the latter to 
remand the issues when tried, for other proper proceeding or matters in 
a proper case, to the Clerk. The C ~ d e ,  $5102, 116; Brittain v. J l d l ,  
91 N. C., 498. 

The Clerk of the Superior Court clearly had original jurisdiction of 
the application to remolTe the defendaxt as executor, and p m e r  to 
remove him in a proper case. I t  has been so decided repeatedly, and it 
is so expressly prouidedSby statute. The Code, §$l03, par. 3, 1397, 
1400, 2171; Barnes v. Brown, 79 hT. C., 401; Ximpon rT. Jones, 82 
N. C., 323; ~lIt~rrill  T. Xancllin, 86 N. C., 54. Whether the jurisdiction 
of the Clerk is exclusive in such case, or whether the Superior Court, in  
adininistering principles of equity, may exercise the like original juris- 
diction, are questions we are not now called upon to decide. 

There is no statutory method of procedure prescribed, to be observed 
by the Clerk in the exercise of his authority in matters of probate. 
His proceedings are summary in their nature, and should always be put  
in such shape as to present all that he does in the course of a proceeding, 
including his orders and judgments, intelligently, and so that the same 
may be distinctly seen and understood. To this end, he is required to 
keep certain permauent records of proceedings before him. The ( 'o i lp ,  

9112. I n  cases like the present one, the application might be made by 
any puson rightfully interested, by petition or motion in writing, 
or formal complaint, setting forth and alleging the grounds of ( 9 ) 
the application, supported by one or more affidavits; and the 
allegations thus made, might be met by demurrer in a proper case, or by 
answer, denying or admitting the matters alleged, and alleging all proper 
matters of defence, supported by affidavits. 

I n  this and similar cases, the proceeding is begun by an order msdc 
by the Clerk to show cause, &c., a copy or notice of ~ ~ h i c h  must be 
served on the party charged or proceeded against. The  Code, #SIOS, 
par. 4, 2171. 

This proceeding is neither a civil action nor a special proceeding 
under the Code of Civil Procedure. I t s  purpose is not to litigate tho 
alleged rights and liabilities of adverse parties, settle the same, and gire 
judgment against one party in favor of another, but it is to require one 
who is charged by the law with special duties and trusts, for whosoever 
may be interested, to show cause why, in some cases, he shall not give 
such bond as may be required of him, conditioned for the faithful dis- 
charge of his duties, and in others, u-hy he shall not be removed from 
his place or office, because of some disqualification, malfeasance, mis- 
feasance or nonfeasance, that disqualifies or unfits him in .that respect, 
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EDWARDS c. Cone. 

and renders it necessary that he shall be promptly removed from it. 
While ordinarily, some person or persons rightfully interested, should 
make the application for  such removal, suggest the grounds for it, and 
produce the appropriate and uecessary proofs i n  that  behalf, and 
become parties to a proceeding for the purpose, and responsible for costs, 
the Clerk, in the exercise of his jurisdictional powers, requires the 
executor or administrator, as the case may be, to answer before him and 
show cause, or be removed from his office, to the end that  the interests 
of the estate may be subserred and the  rights of parties interested 
protected by his ~ m o v a l ,  and the appointment of a suitable person iri 
his stead. The Clerk has power, as we haye seen, for proper cause, to 
make such removal, and pending any litigation in that  respect, to make 
all necessary a i d  iiiterlocutory orders for the protection and better 
securing of the estate. The  Code, $1521; Taylor  v. Biddle ,  71 X. C., 

1 ; In  re Brinson, 73 N. C., 278. 
( 10  ) Ordinarily, i n  such matters, issues of fact do not arise-only 

questions of fact are presented, and the Clerk hears the matter be- 
fore him summarily-he finds the facts from affidavits and competent 
documentary evidence, and founds his orders and judgments on the same. 
I Ie  may, in his discretion, in some cases, direct issues of fact to be tried 
by a jury, and transfer them to the Superior Court to be tried, as 
directed by The Code, $116, but regularly he will not. N o  doubt, i n  
some cases, he ought to do so. And also, by virtue of this section, the 
cxecutor or administrator, or any person interested, may appeal from 
the findings of fact and the judgment of the Clerk, to the Judge having 
jurisdiction in term time, or in vacation, and the Judge may review the 
findings of fact, if  need be, and decide such questions of law as  may be 
raised, affirm, reTerse or modify the order or judgment of the Clerk, 
and remand the matter to him for such further action as ought to be 
taken. From the judgment of the Judge, an appeal would lie to this 
Court, and errors of law only should be assigned. The Judge in review- 
ing the findings of fact, might, in his discretion, direct proper issues ~f 
fact to be tried by a jury, for his better information, and in some cases 
i t  may be he ought to do so. 

The statute conferring power on the Clerk to remow executors a d  
administrators, does not prescribe in terms how the facts in such matterd 
shall be ascertained, but it plainly implies that  he shall act promptly 
and summarily. Applying general principles of law, the method of 
procedure we ha re  above indicated, or one substantially like it, is the 
proper one. Rou)land v. Thompson ,  64 N .  C., 714. 

Indeed, i t  has been in  a measure repeatedly recognized. X c F a y d c n  
v. Council,  81 N.  C., 195;  X u r r i l l  r. S a n d i n ,  86 N. C., 54. 
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The Clerk, in this case, obviously treated the verified complaint and 
answer as affidavits, as he might do. I n  addition, he had immediate 
access to the records of his office, and might en: mero motu look to the 
same, and see whether the defendant had filed such inventories, accounts 
and reports, as the law required him to do. Upon such evidence 
he found the facts, and made the first order appealed from by the ( 11 ) 
defendant to the Judge at Chambers. The latter, for some reason 
not stated, remanded the matter. Thereupon, the Clerk, upon the same, 
or a like finding of facts, made a second order requiring the defendant 
to give a bond, conditioned that he would duly and faithfully admin- 
ister the estate in his hands. The defendant gave notice of an appeal, 
but it seems he did not prosecute the same. He  failed to give the bond 
required of him within the time designated ill the order, and the Clerk 
made the order of removal, and appointed an administrator de bonis 
non cum testamento annexo in his stead. From this order he appealed 
to the Judge-upon what grounds does not appear. No exceptions as 
to the findings of fact are set forth, nor are errors of law assigned. 

The Judge simply affirmed the judgment of the Clerk. I n  this we 
perceive no error. The judgment of the Clerk was not void-he had 
authority to find the facts, and upon his findings there was cause for 
the removal. He found that the defendant was insol~ent and incom- 
petent-that he had made no proper returns of the assets i n  his hands, 
or how he had disbursed the same, and in effect that he had mismanaged 
the estate. This was good and sufficient cause for the order of removal. 
As no errors are assigned, and the Clerk has made findings of fact and 
ord'ers that he had authority to make, the judgment must be affirmed 
and the matter remanded to the Superior Court, with directions to that 
Court to remand the same to the Clerk for such further action before 
him as may be required in that behalf. 

No  Error. Affirmed. 

Cited: Click v. R. R., 98 N.  C., 392; ITfcLauri~z ?;. XcLaurin, 106 
K. C., 333; Lewis v. Roper, 109 N.  C., 20; In re Palmer's Will, 1 1 7  
N. C., 139; In re Battle, 158 S. C., 390; I n  re Jolzfison, 132 N .  C., 525; 
Clark v. Homes, 189 N.  C., 711; In  re Estate of Wright, 200 IS. C., 626, 
627; 11% re Estate of Styers, 202 N.  C., 717, 718. 



JAMES K. STATON and ALFRED W H I T E  v. THEOPHIT2US DATESPORT 
and H O P E  BELL. 

Trendol- and Ptlrch~ser-Jotice-Eyuify-Verzdee in  Possession. 

A purchaser of land is conclusively presumed to hare notice of all equities of 
persons-other than his wndor-in possession of the l~remises. He should 
be diligent in informing himself of the condition of the title, am1 any loss 
incurred in consequence of his failure to do so, as between him and the 
occupant, must be borne by the former. 

( E d m r d s  r. Thompson, 71 Pi'. C., 177; Tankard v. Tankcud, S. C., 2%: 
Bost v. Scfxer ,  87 N. C., 187, and Johnso?% v. Hnz~ser,  88 N. C., 388, cited and 
approved). 

This mas a CIVIL acTIon to recover the possession of land, tried by 
Graves, Judge,  upon a referee's report and exceptions thereto, a t  Fall  
Term, 1885, of HALIFAX Superior Court. 

At Spr ing  Term, 1884, by consent of parties, the cause was referred 
to  James M. Mullen, Esq., "to hear and t ry  the issues involved in the 
pleading, and to take and state such accounts as may be required by his 
decision; that  he report the testimony and his findings to the next term 
of said court." To Fal l  Term, 1884, the referee reported the testimony 
and submitted the following as his findings of the facts:  

1. That on the 18th day of September, 1881, the premises in contro- 
versy, subject to the widow's dower, were sold by James  M. 3Iullen; as 
administrator d. b. 71. of George Davenport, deceased, to make assets to 
pay debts, &c. A t  that sale the defendant Davenport became the pur- 
chaser a t  the price of nine hundred and eighty ($980) dollars, 15-hich 
was duly reported and confirmed. 

2. Davenport thereupon took possession of the land and ha. been in 
possession ever since. 

3. On Janua ry  12th, 1875, the said Davenport owed a large amount 
on the purchase price, mhich, with interest to January  ?st, 1876, 
amounted to $706.74, and being unable to pay the same, applied to the 
plaintiff Alfred White to take up  the debt, mhich he  did, and on that 
day Mullen, as administrator, and the defendant Davenport conveyed 
th-  premises to the said White by deed, which, after reciting the decree 
for sale, the sale, and purchase by Davenport and a paymelit by him of 
a portion of the price, contained these statenierlts: "And whereas. the 
purchaser has made payment in part  of said purchase money, and has 
obtained the assistance of one Alfred White to make payment of the 
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balance due thereon, and in consideration of said assistance has ( 13 ) 
desired the said administrator to convey said real estate to the 
said White: Xom, therefore, this deed, made this the 12th day of Janu- 
ary, 1874, between J. hl. Mullen, administrator aforesaid, of the first 
part, and Alfred White, of the second part, all of the county and State 
aforesaid, witnesseth; that for and in consideration of the sum of nine 
hundred and eighty dollars, paid as aforesaid, the receipt whereof is 
acknowledged, the said party of the first part hath bargained and sold, 
and doth hereby alien and convey, unto the said party of the second part, 
his heirs and assigns, the real estate referred to in the premises," kc. 

* -$ 

I n  testimony whereof, the said J. M. Mullen, administrator as afore- 
said, and the said Theophilus Davenport, who joins in this deed as evi- 
dence of his assent to the conveyance to said White, have hereunto set 
their hands and seals. 

And at the same time the defendant Darenport executed to White the 
following bond : 

"January 12th) 1875, $706.74. On the 1st day of January, 1876, I 
promise to pay to Alfred White, or order, the sum of swen hundred 
and six dollars and seventy-four cents, being for the purchase of lands 
this day con~eyed to the said White by James M. Mullen, administrator 
d. b. n. of George Davenport, and which said White has sold to me." 

At the same time White and Davenport entered into the following 
agreement : 

"This is to certify that I, Alfred White, of the county of Halifax 
and State of Korth Carolina, for and in consideration of the sum of 
$706.74, evidenced by note, and payable January 1st) 1876, have bar- 
gained and sold to Theophilus Davenport, of said county and State, his 
heirs and assigns, the tract of land situated in said county, and this day 
conveyed to me by James M. Mullen, administrator d.  b. n. of George 
Davenport, deceased, and for fuller description reference is hereby made 
to said deed. And I bind myself, my heirs, executors and admin- 
istrators to make said Davenport, his heirs and assigns, a fee- ( 14 ) 
simple deed for said land upon said Davenport paying or causing 
to be paid, the said sum, on or before the time above specified. And it 
is hereby understood and agreed that time, is of the essence of this 
agreement, and should said Davenport fail to pay said sum and every 
part thereof, punctually at the time specified, then the said White is 
absolved from all obligations to make said deed, and the said Davenport, 
his heirs and assigns, forfeit all right in law or equity to demand the 
same. Witness, my hand and seal, and the seal of the said Davenport, 
this the 12th January, 1875." 
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I On the same day the plaintiff White signed the following agreement 
and upon the paper containing the preceding contract: 

"Should the said Davenport fail to pay all of the said sum on o 
before the 1st January, 1876, I hereby agree to extend the time for th 
payment thereof to 1st January, 1877, and bind myself as aforesaid tl 
make him said deed if said sum is paid on or before the said last men 
tioned time." 

The deed was registered 6th July, 1876, but the contract was neve 
registered. 

4. On the 1st January, 1877, the said Darenport paid to White on 
hundred dollars upon said note. 

5 .  I t  was understood between the defendants, that defendant Bell Tva 
to help pay for the land and take half of it. They agree to pay Whit1 
(8) eight per cent. interest, but there mas no writing to that effect. 

6. On the 18th January, 1877, White extended the time of paymen 
for four years, the defendants obligating themselves to pay him a11 
nually nine hundred pounds of lint cotton, the same to be applied to thc 
aforesaid note of Davenport, and on that day executed this contract : 

"This is to show that I have this day leased to Hope Bell an( 
Theophilus Da~enport ,  a farm known as the George Davenport land 
for the term of four years, for nine hundred pounds of Iint cotton eacl 

year-good white cotton. I bind myself, my heirs and assign 
( 15 ) to comply with the above obligation. This rent is  for interest or 

a note held by me against Theophilus Davenport on said land 
ALFRED WHITE." 

On the same day and at the same time with the foregoing the defend 
ants executed the following agreement: 

"We promise to deliver to Alfred White, two bales of lint cotton 
weighing 450 pounds, by the first of November in each year, for foul 
years. 

H O P E  BELL, 
THEOPHILUS DAVENPORT." 

7. On January 17th, 1881, another agreement was entered into b: 
which the defendant Davenport agreed to rent the premises of White fo 
two years, in these words : 

"I have this day rented from A. White the place where I now live 
for two years from the 1st January, 1881. I do hereby agree to pay tc 
him nine hundred pounds of lint cotton yearly, over the widow's dower 
for the rent of the said place. Dated January 17, 1881. 

THEOPHILUS DAVENPORT." 
40 



N. C.] OCTOBER TERM, 1886. 

STATON AXD WHITE 9. DATESPORT a s n  BELL. 

At  the same t-me the plaintiff A. White signed the following payer:  
"This is to certify that I have this day rented to Theophilus Daven- 

port the place where he now lives for nine hundred pounds of good lint 
cotton yearly, over the widow's dower. This  the 17th January,  1881." 

8. On the 19th July,  1882, the plaintiff White, without the knowledge 
of the defendants, sold the premises to  the plaintiff J. H. Staton for 
$750 cash, and executed to him a formal deed in  fee-simple, with cove- 
nants of warrant and seizin, which deed was duly prored and registere,] 
August 2, 1882. That  at the times of this purchase White exhibited to 
Staton his  deed frorn Mullen, administrator arid Darenport, and Daven- 

1s contract port's contract of rental for 1881, but did not exhibit to him h: 
of 1877 with Davenport. 

9. I n  addition to the one hundred dollars paid 10th January,  ( 16 ) 
1877, the defendants paid White nine hundred pounds of lint 
cotton for the years 1671, 1878, 1879, 1880, 1881, and 1882. 

10. The  price paid by Staton mas a full and fa i r  price therefor. 
IlTpon these facts the referee finds these conclusions of lam: 
1. That  the plaintifl James H. Staton purchased the premises without 

notice of the claims of the defendants, and is  entitled to recover of then1 
possession of the same; and for detention of the same should have judg- 
ment against the plaintiff White for interest on the amount, $750. paid 
by him to said White, from time of payment, Ju ly  19th. 1882, to the 
first day of this tern?, November 3d, 1884, making the sum of $103.13. 

2. That  the defendants are entitled to recover of the plaintiff White 
the sereral amounts paid by them, with interest at 6 per cent., together 
~ ~ i t h  the amount received by him from Staton, without i n t ~ e s t  ( their  
possession for 1883 and 1884 being a set-off to interest thereon), less 
the note of the defendant Cavenport, $706.74, IT-ith interest a t  6 per 
cent., which is to be deducted from their recoveries. 

T o  this report the defendants filed exceptions, the second and fourth 
of which are in these words: 

"Second. Fo r  that  he finds as a conclusion of law, that  the plaintiff 
James  Staton purchased the land described i11 the pleadings without 
notice of the claims of the defendants, and that  he is entitled to rccorer 
possession of same. 

('Fourth. F o r  that  he fails to find that the relation of mortgagor and 
mortgagee subsisted between White and the defendant Davenport, and 
tha t  Staton purchased with notice of this relation." 

Plaintiff White filed one exception, i n  words as follows: 
"Alfred White excepts to  the conclusion of lam No. 2 of the referee, 

finding him liable to Davenport for  the sums paid to him, aggregating 
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$412.34, for that by the contract of sale between himself and Davenport 
the latter expressly discharges him from his obligation to conrey the 
land on default of the payment of the purchase money to him whei~ 

contracted to be ]>aid." 
( 17 ) The Court sustained exceptions 2 and 4, and overruled the 

others, and from the judgment entered in conformity therewith 
the plaintiffs appealed. 

X r .  J o h l ~  Devereu.?;, Jr.,  for the plaintiff's. 
.Mr. Charles 1V. Busbee, for the defendants. 

SMITH, C. J. (after stating the facts). The defendants, one or both, 
have been in continuous possession since the sale by the administrator, 
and, by repeated and consistent adjudications in this State, such posses- 
sion affects a purchaser with notice of all equities which the occupying 
party has, and of which upon inquiry he could obtain information. 

Whatever disposition to relax or modify the rule may have been mani- 
fested in the adjudications elsewhere, it is well settled in this State. 

I n  Edwards r. Thompson, 71 N .  C., 177, where the purchaser resided 
in another State and did not h o r n  of the possession in part by another, 
it m7as held that he mas equally affected as if he had such information, 
and Rodman, J.,  in enunciating the proposition reniarks : 

"On the same principle" (constructive notice from registration), "it 
follows that open, notorious and exclusive possession in a person other 
than his rendor, is a fact of which a purchaser must inform himself, a d  
he is conclusirely presumed to have done so. I f  the rule were otherwise, 
every one who conteu~plated a fraud on his tenant under a contract to 
purchase, mould erade it by going to another State to sd l  over him, and 
the purchaser would carefully abstain from all inquiry. d purchaser 
who inquires only of his vendo?., is guilty of an imprudence which ought 
not to be encouraged," kc. 

So in Tankard v. Tankard, 84 N. C., 286, where upon an issue the 
jury found the plaintiff to be a bona fide purchaser without notice, 
though the party was in possession, the finding was held to be "of no 
legal significance" against the presumption of notice from possession. 

The principle is recognized and approved in the subsequent 
( 18  ) cases of Bost r. Setzer, 87 N. C., 187, and Johnson v. Hauser, 88 

K. C., 388. 
From whom should this information be sought, with assurance of a 

disclosure of the equity, except from the party who, by his possession, 
is asserting i t ?  The answer is furnished, if an answer were needed, in 
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the opihion in Tankard v. Tankard, supra, wherein Dillard, J., says: 
"he), (the purchaser) "is taken to know, because he might know by 

inquiry, of the equitable title of the party i n  possession." 
The vendor by a full disclosure, might defeat his proposed sale, and 

is interested in withholding the information, so that the vendee shows 
culpable negligence in contenting himself with exhibits and communica- 
tions coming only from that source. 

Again, the true relations of the parties, are at  least indicated in the 
deed, which was seen, as they are clearly and fully expressed in the 
contemporaneous writings which define them. 

The deed, and the renting contract, which were exhibited, are some- 
what incongruous, and a prudent person would naturally seek an ex- 
planation of the apparent repugnancy. 

This it does not appear the plaintiff Staton did, but he took the deed 
upon the mere production of these instruments. 

I t  is insisted, however, for the appellants, that the execution of the 
note for rent, and the admission of a renting for two years, was placing 
with White the means of practicing a deception, and that he, rather 
than the deceived purchaser, should bear any loss consequent upon it. 

I t  is not pretended that any such fraudulent purpose was entertained, 
and this was but one of a series of writings that had passed between 
the parties, and the fraud, if any, consisted in the selection and exhibi- 
tion of one of the series, and withholding the others, all of which were 
required to develop the full transaction, and disclose the true relations 
that existed between the parties. I t  was the act of White in making 
the partial and false representations by which he was enabled to bring 
about the contract of sale, and serves to illustrate the necessity of 
seeking information from the person in possession as to  the nature ( 19 ) 
and extent of his equitable claims. To put the loss on the defend- 
ant  Davenport, under the circumstances, would be manifestly unjust, and 
unwarranted by any act of his own. I t  should fall on him whose own 
negligence has caused it, and whose reasonable vigilance would have 
prevented it. 

We therefore sustain the rulings of the Court upon the defendants' 
enumerated exceptions, and so much of that of the plaintiff White as 
seeks to exonerate him from the obligation to convey the land on pay- 
ment of the remaining part of the purchase money. The judgment 
rendered in  conformity to the findings, and drawn out in form, substi- 
tuted for that in the printed record is obnoxious to no objection when 
rendered; i t  will require some modification, not in substance, but in 
particulars not pertinent, from lapse of time, and as so modified is 
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affirmed. It is  so adjudged. The appellants will pay  the costs of 
appeal, and the cause will be remanded for further proceedings in the 
Court below. It i s  so o r d e ~ c d .  

Cited: Barnes v. McCullers, 108 N. C., 54; Buss  v. Xendr ix ,  110 
N.  C., 405; S m i t h  v. Fuller, 152 N. C., 13;  Lee v. Giles, 161 N. C., 546; 

- Grimes v. Andrezus, 170 N .  C., 524. 

GEORGE TV. ROBBINS v. JOHN J. KILLEBREW et al. 

Arbitrat ion-Awwd-Clak and Delivery-Counter-Claim 
Judgment-Suret y-Undertaking. 

1. A11 agreement to submit a controversy to arbitration will be presumed to 
embrace every issue of law and fact necessary to its final determination. 

2. I t  is the policy of the law to encourage and uphold the settlement of dis- 
putes by arbitrators-they are not bound to decide according to law, 
being a law unto themselves. 

3. An award against the sureties upon an undertaking fo r  the redelivery of 
property in "Claim and Delivery" upon failure of their principal to pay a 
sum ascertained to be due, will be enforced by summary judgment against 
them. 

4. I t  is too late, after submission to arbitration, to object that a counter-claim 
has been improperly pleaded; the objectioil should hare been taken by 
demurrer or otherwise, in apt time. 

(Lush  v. Clayton,, 70 N. C., 185; Leach v. Hatwis, 69 N .  C., 532; Jones v. 
Fraxier, 8 N. C., 379 ; Greensboro v. Scott, 84 N. C., 184 ; CounciL v. Atmett ,  
90 N. C., 168, cited and approved). 

( 20 ) CIVIL ACTION, tried a t  February Term, 1886, of WILSON Supe- 
rior Court, before P h i l i p ,  Judge. 

The action was brought for a n  injunction against defendants, to pre- 
vent the sale of a steam engine and fixtures, advertised under a claim 
for balance due the defendants on the purchase price, by virtue of the 
following paper writing executed by plaintiff: 

"I t  is hereby perfectly understood that  the title to the engine, saw-mill 
and fixtures, for  which I have this day given my notes to Mcssrs. 
Killebrew & Bullock, amounting to in  principal twenty-one hundred 
dollars, remains i n  said Killebrew & Bullock, until the whole purchase 
money is paid. This  29th July,  1881." 
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The plaintiff alleged fraudulent representations on the part of defend- 
ants, inducing plaintiffs to give a much larger price for the engine and 
fixtures than they were worth. The answer denied these allegations, 
and the injunction was vacated and cause continued to the hearing. 

On the 6th of May, 1885, the defendants made an affidavit, alleging that 
they were owners of and entitled to the immediate possession of the said 
steam mill, &c., and gave bond and obtained an order for the delivery 
of the property to them. And thereupon the plaintiff gave an under- 
taking, with J. J. Sharpe as surety, in the sum of $3,000, conditioned 
for the delivery of the property to defendants, if such delivery be ad- 
judged, and that the defendants should be paid such sums as may, for 
any cause, be recovered against the plaintiff in this action. 

Yo complaint or answer was filed in the claim and delivery action, 
and no summons issued, save that in plaintiff's original action, and no 
reference made to i t  in the pleadings. 

At Fall Term (November 2, 1885), the following order was made at  
the instance of the defendants: "On motion, with consent of plaintiff 
and J. J. Sharpe, surety to the bond filed by plaintiff, it is ordered by 
the Court, that this cause be referred to Thomas S. Kenan and Thomas 
H. Battle, as arbitratom. After giving due notice to the parties, said 
arbitrators shall hear said cause, and make their award, and file 
the same with the Clerk, a r d  upon said award judgmenf shall be ( 21 ) 
entered as of next Term." 

On the 17th cf December, 1885, the arbitrators heard the case, and 
reported: "The arbitrators do find that the plaintiff is indebted to the 
defendants in the sum of $70.22, with interest at 8 per cent. from 16th of 
January, 1884, and in the further sum of $700, with interest at 8 per 
cent. from 29th of July, 1881, which said sums the defendants are entitled 
to recover from the plaintiff, together with the costs of this action." 

At February Term, 1886, the attorneys for the defendants, upon the 
coming in of the report, moved for judgment against the plaintiff and 
J. J. Sharpe, his surety on the claim and delivery bond, for the amount 
of the debt found to be due from plaintiff and for foreclosure by sale of 
the steam engine, etc. To this the plaintiff objected, as transcending the 
award of the arbitrators. After argument, the Judge made this further 
order, to-wit: "The arbitrators having filed an award fixing only the 
amount due to the defendants from the plaintiff, it is resubmitted, by 
consent of the attorneys, to the arbitrators, to find all other issues of law 
and of fact involved in this case, and to file their report at  as early a 
day as practicable." 

On the 8th of February, 1886, (second week of the term) the arbi- 
trators filed the following report, to-wit : "That the defendants are 
entitled to judgment for a sale of the property described in the pleadings, 
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the proceeds thereof to be applied to the payment of said indebtedness 
found due the defendants in former award, and to judgment against 
G. W. Robbins and J. J. Sharpe in the sum of $3,000.00, to be dis- 
charged upon the payment of any sum remaining due to defendants, 
after the appropriation of the proceeds of said sale to said indebtedness 
and costs of action." 

Upon the coming in of which report, by judgment of the Court, the 
report was confirmed, and sale of the property ordered, and from this 

judgment the plaintiff appealed to the Supreme Court. 
( 22 ) Before the entry of said judgment and in opposition thereto, 

the plaintiff excepted to said award, for that the arbitrators had, 
in directing judgment for sale of the property described in the pleadings, 
and judgment against Robbins and Sharpe in the sum of $3,000, to be 
discharged as therein set forth, exceeded their power under the submis- 
sion ; and for that the said award and judgment are erroneous in passing 
upon matters not in issue. 

Mr. H.  F. Murray, for the plaintiff. 
Mr. Jacob Batt le ,  for the defendants. 

ASHE, J. (after stating the facts). The only exceptions taken by the 
plaintiff to the award of the arbitrators are: First, that they award that 
the defendants are entitled to a sale of the property described in the 
pleadings, and secondly, that they are entitled to judgment against 
Robbins and Sharpe in the sum of $3,000, to be discharged upon the 
payment of any sum remaining due after the application of the amount 
raised by the sale. H e  contends that the arbitrators transcended in this 
respect, the power given to them by the order of reference. 

The order of reference in this case, does not state, in so many 
words, that the award of th: arbitrators shall be a rule of Court, but it 
does state that judgmeai shall be entered' u p o n  the  award, which neces- 
sarily makes it a rule of Court. Lusk v. Claytoa, 70 N. C., 185. 

As by the contract the defendants were to retain the title to the prop- 
erty until the price was paid, the object and effect of that stipulation, 
was to give the defendant a security for his debt, and was in the nature 
of a mortgage on the property to secure the payment of the price, and 
without express authority for such a course, the defendant was entitled, 
ex @quo et bono, to have a judgment for the sale of the property. I t  
is well settled, that arbitrators are not bound to decide a case "acrording 
to law," being a law unto themselves, but may decide according to their 

notions of justice, and without giving any reason. Leach v. 
( 23 ) Harris, 69 N.  C.,  532. They are a law unto themselves. Jones 

v. F ~ a z i e r ,  8 N. C., .379. 
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The policy of the law is in favor of settlements by arbitrators, and 
their awards should be sustained whenever it can be done consistently 
with the rules of law. I f  no reservation is made in the agreement of 
submission, the parties are presumed to agree that every consideration 
of law and fact which can affect the final and ultimate decision of the 
cause, is included in the authority of the arbitrators, and is matter 
proper for their determination. They are not bound to decide upon 
mere dry principles of law, but may decide upon principles of equity 
and good conscience, and niay make their award ex mquo et bono. 2 
Story Eq. Jur., $1454; Johnson v. Nobor, 38 Me., 487. We are of 
opinion, considering the broad terms of the order of recommitment, that 
the arbitrators in this particular have not transcended their authority. 

The second matter excepted to, was evidently embraced within the 
order of reference. I n  the first report, only the amount of the indebted- 
ness of the plaintiff to the defendant had been awarded by the arbitra- 
tors, and when the defendants moved for judgment on the claim and 
delivery bond, for the amount of the debt found to be due, and for fore- 
closure by a sale, the plaintiff objected, on the ground it would transcend 
the award of the arbitrators. Therefore, with the consent of the attor- 
neys on both sides, the matter mas resubmitted to the arbitrators, to 
find all other issues of lam and fact involved in the case. 

The recommitment of the case to the arbitrators would therefore, 
under the circumstances, to say nothing of the scope and meaning of the 
order itself, seem especially intended to embrace the question of fore- 
closure by sale. But if that were not so, the language of the secolld 
order is broad enough to cover it. 

All issues of law and fact involved in the case are submitted. The 
defendant having pleaded a counter-claiizi, the question whether the 
defendant should have judgment on the bond of the plaintiff, was 
entirely a question of law involved in the case. The fact that ( 24 ) 
the counter-claim of claim and delivery was imperfectly pleaded, 
can make no difference in this case, for no objection was made to its 
form, by demurrer or otherwise, and in  such case, it is too late after a 
reference to object to the- matter of form. Qreensbo7.o v. Scott, 84 
N.  C., 184. And although the judgment in such a case, should strictly 
be in the alternative, it may be by consent of parties to the judgment, a 
judgment for a sum certain without the alternative judgment for the 
return of the property. Council v. Averett, 90 N. C., 168. But when 
the question is submitted to arbitration, it gives a discretion to the arbi- 
trators which is equivalent to consent. And such a judgment is binding 
on the surety, and a summary judgment may be entered against him, 
Council v. Averett, supra. 
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Our conclusion is, there is no error, and the judgment of the Superior 
Court is  therefore affirmed. 

N o  error. Affirmed. 

Cited: Reizenstein v. Hahn, 107 N. C., 158; Smith v. Xron, 109 
N. C., 105; Hernclon v. Ins. C'o., 110 N.  C., 283; flimocks v. Pope, 117 
N. C., 319; Early v. Early, 134 N .  C., 260; Xillinery Co. u. Ins. Co., 
160 N. C., 141;  Wallace v. Robinson, 185 X. C., 532. 

CALEB J. TINSLOW T. SAMUEL WINSLOW et al. 

Drainage Lowlands-Practice-StututeConstitution. 

1. The Statute-ch. 30, vol 1 of The Code-authorizing the condemnation of 
private property for the purpose of draining lowlands, is the exercise by 
the State of its power for police regulation, and is constitutional. 

2. Where upon an appeal from the report of the commissioners acting uilder 
that act, the jury found that the amount of land condemned by them for 
the purpose of the protection and reparation of the ditches was unneces- 
sary, it was proper for the Court to remand the cause, with directions to 
constitute another commission. 

(Durdelz v. Simmons ,  8-2 N. C.. 555 ; So?-fleet T. Cromwell, 70 K. C., G34; Brozclz 
v. Keoter, 74 N. C., 711, and Pool v. Trecrlcr, 76 N. C., 297, cited and 
approved). 

Issues arising upon SPECIAL PROCEEDIXG, tried before Gudger, Judge, 
at Spring Term, 1886, of PERQUIMANS Superior Court. 

( 25 ) This is  a Special Proceeding, brought in the Superior Court of 
the County of Perquimans, by the plaintiff, the  owner of a tract 

of lowland, to obtain the right and authority to drain the same by cut- 
ting and keeping in  repair ditches through the lands of the defendants, 
respectively, as allowed by The Code, chapter 30, vol. 1. 

The summons was duly issued and served upon the defendants, and at 
the hearing of the .petition the Court ( the  Clerk), made an  order, 
appointing three commissioners to view the lands of the plaintiff and the 
defendants. The  commissioners met, were sworn, viewed the land, and 
made their report of their proceedings to the Court. They found that 
the lands of the petitioner could not be drained except through the lands 
of the defendants, and laid off the line of one ditch, to be cut not more 
than ten feet wide, and not more than two and one-half feet deep a t  the 
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beginning, and of sufficient depth elsewhere along its length to drain off 
the water, and on each side of the ditch they allotted eighteen feet of 
land for its protection; and also another ditch fifteen feet wide, and 
allotted ten feet of land on each side of it, for its They also 
assessed against the plaintiff, in favor of the defendant Samuel Willslow, 
$23.75; in favor of the defendant Thomas A. Winslow, $16.60; to the 
defendant B. S. Riddick and wife Sarah A., $26; to the defendant C. T. 
White and John R. Jolliff each, one cent. To this report the defendants 
filed sundry exceptions, that need not be set forth here. The Court made 
an  order confirming the report, and from it the defendants appealel to 
the Judge in term. 

I n  term, the Judge submitted issues to the jury, whereof the following 
is a copy, to each of which they responded in the negative, except the 
last, in response to which they assessed damages: 

"1. Has  the relief prayed for by the plaintiff been heretofore granted 
as to the J. R. White ditch? Answer. No. 

"2. Has the relief prayed for by the plaintiff been heretofore granted 
as to the C. J. Winslow ditch? Ans. No. 

"3. I s  the land on each side of the J. R. White ditch, con- 
demned by the commissioners, necessary for its protection and ( 26 ) 
reparation ? Ans. No. 

"4. I s  the land on each side of the C. J. Winslow ditch, condemned by 
the commissioners, necessary for its protection and reparation? Ans. 
No. 

"5. What damages has each defendant sustained? Am. Samuel 
Winslow, $23.75; Thomas Winslow, $16.60; Burrell Riddick, 9526.00." 

Thereupon, on motion, it was adjudged by the Court: 
"1. That the plaintiff Winslow is entitled to the ditches and drains 

demanded by him and condemned by the commissioners. 
"2. That he is not entitled to the amount of land condemned by the 

jury for the protection and reparation of said ditches. 
"3. That the Clerk of this Court appoint another commission of three 

qualified persons, to view the said land and condemn such amount of 
land on each side of ditches as is necessary and proper for their protec- 
tion and reparation, and report their action to the said Clerk, as required 
by the statute. 

"4. Let the question as to costs await the final judgment in this caw." 
From this judgment the defendants appealed to this Court. 
The material part of the case settled upon appeal is as follows: 
"The J u r y  rendered the verdict upon issues submitted to them, as set 

out in the record. Whereupon, the plaintiff moved the Court for judg- 
ment as rendered. The defendants moved for judgment that the plain- 
tiff be entitled to the ditches, but to no other relief. 
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"Upon consideration the Court rendered the judgment set out in the 
record. 

"The defendants appealed from the judgment rendered. 
"1. Because the findings of the jury conclude the plaintiff as to all 

relief except the drains. 
"2. Because the effect of the judgment is to take private property for 

private use. 
"They also appealed from the refusal of the Court to grant the 

( 27 ) judgment prayed for by them.'' 

Mr. J .  E. Bledsoe, for the plaintiff. 
Mr. E. F. Aydlett, for the defendant. 

MERRIMON, J. (after stating the facts). No question is made as to 
the regularity and propriety of submitting.to the jury the issues set 
forth in the record, and we advert to them only for the purpose of 
saying that it may be questionable whether it is proper to submit such 
as they are. Durdea v. Simmons, 84 N. C., 555. 

The first exception cannot be sustained, because granting in this case, 
that the third and fourth issues were properly submitted to the jury, 
i t  does not follow from their finding that no land was necessary for the 
protection and reparation of the ditches. 

The Court did not think so, and hence made an order that new com- 
missioners be appointed to view the lands, and make further report. 
The statute, (The Code, $1302,) expressly provides, that the commis- 
sioners may designate the width of land on each side of such ditches, 
necessary for such purposes. I t  may be, that the new commissioners 
will designate the same in a less width of land, or none at  all. They 
are made the judges of the necessity and its extent. 

Nor can the second exception be sustained. I t  is true, that the prop- 
erty of the defendants cannot be taken simply for the private use of the 
plaintiff, nor is it proposed to do this in contemplation of law. I t  is 
well settled, that the statute that authorizes this and like proceedings, 
and providing for the drainage of low and swamp lands, does not con- 
flict with the Constitution. The Legislature, in the exercise of the 
police powers of government, had authority to enact it, with a view to 
the promotion of the general welfare, and the mere fact that one or more 
individuals may derive from i t  peculiar and particular benefits alld 
advantages, does not destroy in effect its validity. This is so well 

settled that we need not now add to a discussion already replete. 
( 28 ) Norfleet v. Cromwell, 70 N. C., 634; Brown v. Keener, 74 N. C., 

714; Pool v. Trezler, 76 N. C., 297. 
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Fo r  the reasons already stated, the Court properly refused to gil-e 
judgment as prayed for by the defendants, that  the plaintiff "be entitled 
t o  the ditches, but to no other relief." 

The  judgment must be affirmed, and to that  end let this opinion be 
certified to the Superior Court as the law directs. 

KO error. Affirmed. 

Cited: Porter v. Armstrong, 134 N .  C., 454; Durham v. C'otton Xills, 
141 N. C., 644. 

JAMES C. HARRISON and WIFE MART E. v. A. HAHN et al. 

Deed-Defective Descl-iption-Levy-Tax Sale-Parol Ezdence. 

1. Parol evidence may be admitted to fit the description to the thing intended 
to be conreyed in a deed, but not to add to or enlarge its scope. 

2. Where the descriptive words in a deed are so indefinite that in order to  
give it effect something must be added, the conveyance is inoperative. 

3. These rules are applicable to the assessment, levy, notice, kc., as well as the 
deeds, made in selling lands for taxes ; and these defects being in essential 
matters, will not be cured by a second conveyance in vhich an accurate 
description of the land is made. 

(Farmer r. Batts, 83 N. C., 387. cited and approved.) 

This was a CIVIL ACTION to recover land, tried before Shipp, J z L ~ ~ P ,  at 
the Special February Term, 1885, of CRAVEIT Superior Court. 

The plaintiffs claimed under a levy, sale and conveyance by the Tax 
Collector of the city of Newbern, and offered in evidence the following 
entry on the tax book for the year 1879: "E. D. Jones, Pollock and 
Spring Sts., and part  lot L. Xash. T a x  and costs $6.13." 

They also offered the following adrertisement, duly published : "City 
Tax  Collector's office, Newbern, N. C. 

"Talie notice, that  I have levied on the lands and personal property 
of the following named persons, listed by them in the year 1879, for 
default i n  payment of city taxes, and shall proceed to sell the 
same a t  the Court House door in the city of Nembern, on the 5th ( 29 ) 
day of April,  1880. W. G. Singleton, City Tax Collector." 

Xccme: Tax & Costs. 
E. D. Jones, Pollock and Spring Sts., and part lot L. Kash, $6.13 

Pursuant to the advertisement, the sale was made and a certificate 
given to  the  purchaser, the plaintiff Mary E., in  these words : 
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RECEIVED, April 16, 1880, of Mary E. Harrison the sum of six 
dollars, of which amount--- dollars is tax for fire department of 
the City of Newbern, and-- dollars is tax for the current expenses 
of the City of Newbern, dollars is for the special mandamus 
tax for the City of Newbern, and one Too dollars is cost incurred in 
the suit of W. G. Singleton, City Tax Collector, against E. D. Jones. 
Execution for taxes, 1879. 

By virtue of the above mentioned execution issued from the Superior 
Court of Craven county on the 5th day of March, 1880, the said W. G. 
Singleton, City Tax Collector as aforesaid, did levy upon a certain piece 
or parcels of land, situated in the City of Newbern, N. C., on Pollock 
and Spring streets, and part Lafayette Nash Lot, and numbered on the 
chart of the City of Newbern , listed by E. D. Jones, to satisfy 
the taxes due thereon for the year 1879, and did proceed to sell the same 
at the Court House door of Craven county, on Monday, the 5th day of 
April, 1880, after due advertisement according to law, whereupon Mary 
E. Harrison became the purchaser, at the sum of six Dollars, of 
940 interest in said lots. W. G. SINGLETON, 

City Tax Collector. 
Probated, April 27th) 1880. 
Registered, May 3, 1880. 

011 April 22, 1882, the Tax Collector executed a deed to the said 
Mary E., which contains these recitals: 

( 30 ) "Whereas, the city taxes assessed for the year A. D. 1879, on 
the following lands and tenements in the City of Newbern afore- 

said, to wit: Parts of lots 011 corner of Pollock and Spring streets and 
part ~afa-yett; Nash or back lot, listed by E. D. Jones on the tax book 
of the City of Newbern for the year 1879, remaining unpaid, after the 
time limited by law, Wm. G. Singleton, the then Tax Collector for said 
city, levied on said lands or lots, and returned a list of his levies to the 
Clerk of the Superior Court of Craven county; and the said Tax Gol- 
lector, after advertising and giving notice according to law, sold said 
lands or lots to pay said taxes and costs, at  public auction at  the Court 
House in Newbern, on the 5th day of April, A. D. 1880, when and 
where Mary E. Harrison, party of the second part, became the pur- 
chaser of nine-tenths interest in said lots, at and for the sum of 
six and lxoo dollars, and has paid the sum of money; and the owner 
of said lands or lots having failed to redeem the same," &c. 

The deed then proceeds for the consideration of $6.13, the taxes and 
costs, to convey to the purchaser, in words to pass the fee, "an undivided 
nine-tenths interest in the above described lands and tenements." 
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A second deed was made to the said Mary E., on Sept. 24th) 1883, 
by the same collector, wherein after a preliminary recital in  these words : 
"Whereas, the said party of the first part, did, on the 22d day of April, 
A. D. 1882, for the considerations therein mentioned, convey by deed to 
the said party of the second part, her heirs and assigns, in fee simple, 
an undivided nine-tenths interest in  and to certain real estate, (which 
deed is recorded in the records of Craven county, N. C., in book No. 
85, fol. 349) ; and whereas, said deed does not fully describe by proper 
metes and bounds, the said lands and tenements, therefore, " ':" he 
proceeds for the same consideration to convey the lands, with a full and 
sufficient description to assure their identity and location. 

The lots were conceded to be the property of the defendant Hahn when 
the tax was levied, and continues to be his, unless his title has been 
divested and transferred by the tax sale and deeds, and that 
Jones, then and since, has had no interest in them, though he ( 31 ) 
resided thereon. 

There was no evidence as to any description or location of the land, 
except as shown by the tax book and said deeds. 

Upon this showing, the Court was of opinion that there were no issues 
for a jury to pass on, to which counsel assented, and that the plaintiffs 
were not entitled to recover. I n  submission thereto the plaintiffs suffered 
a nonsuit, and judgment being rendered against them, they appealed. 

Mr. W .  W .  Clarrlc and Mr. John Devereux, Jr., for the plaintiffs. 
Mr. M. Dew.  Stevensoni for the defendants. 

SMITH, C. J. (after stating the facts). Among the numerous objec- 
tions taken to the plaintiffs' claim under the proceedings to enforce the 
payment of the tax by a sale of land, as the property of one who had no 
interest in it, it is necessary, in  the view we take of the case, to advert 
to but one, the incurable indefiniteness of the description of the lots as 
found in the tax book, in  the published notice of sale, and in the sale 
itself and the deed made to give i t  effect. 

The office of descriptive words, is to ascertain and identify an object, 
and par01 proof is heard, not to add to or enlarge their scope, but to fit 
the description to the thing described. When they are too vague to 
admit of this, the instrument in  which they are contained becomes in- 
operative and void. I n  respect to deeds, the subject is fully considered, 
and our own rulings reviewed, in Farmer v. Batts, 83 N. C., 387, and 
we do not propose a re-examination. 

Now it is manifest, that the attempted designation of the lots utterly 
fails in  indemnifying them, and the very evidence offered and rejected, 
was to add to the description. 
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( 32 ) The deed of April 22, 1882, quite as definite, (if not more so,) 
as the preceding entry, describes the land as "Parts of lots 011 

corner of Pollock and Spring streets, and part Lafayette Nash or back 
lot, listed by E .  D. Jones on the Tax book," &c. I f  these streets inter- 
sected, there would be four lots, one at  each corner, and which of the 
four is meant 1 

I f  the lot is located, what parts are intended to be separated and cut 
off? and what part of the other or back lot? There are no means pro- 
vided to ascertain the parts, unless you superadd to the words of de- 
scription. 

The sale itself was of lots as described in  the tax book, and the deed 
is in strict comuliance with the announced terms of sale. 

The second deed, made upon a description furnished by the plaintiff 
James C., and at his request, and entirely unwarranted by precedent 
facts, cannot help the infirmities incident to the proceeding. The result 
must be controlled by the facts, and only what was offered and sold can 
be conveyed by the Eollector. 

We have not adverted to the anomaly of selling one man's land to pay 
the tax due by another, in face of a provision in  the charter, $43, which 
requires the money to be raised, when it can be, from the personal estate 
of the debtor, before proceeding against his land, nor to the many other 
irregularities apparent in the proceeding, as it is sufficient to dispose of 
the appeal, to sustain the ruling of the Court upon the point noticed. 

There is no error and the judgment must be affirmed. 
No error. Affirmed. 

Cited: Blow v. Baughan, 105 N.  C., 203, 210; Mizell v. Rufin, 113 
N. C., 23; Hemphill v. Annis, 119 N .  C., 516; Cathey v. Lumber Co., 
151 N.  C., 595; Gilbert v. Wright, 195 N. C., 167; Katz v. Daughtrey, 
198 N. C., 394. 

SAMUEL L. WILLIAMS V. WILLIAM HODGES. 

Evidence-Parol Trust. 

To establish a parol trust in one who has acquired the title to land, some- 
thing more than the simple declaration of the person sought to be charged 
is required ; there must be proof of acts in connection therewith, incon- 
sistent with a purpose on his part to purchase or hold the land for him- 
self absolutely. 

(Clement v: Clement, 54 N. C., 184, cited and approved). 
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This was a CITIL ACTION, tried at  Fall  Term, 1886, of HYDE ( 33 ) 
Superior Court, before Shepherd, Judge. 

The plaintiff alleged in substance, that sometinle i n  the year 1883, the 
defendant, one Simmons and himself, agreed that they would jointly 
purchase for their common benefit, a tract of land then about to be sold; 
that  accordingly at  the sale thereof, the land was bid off by the defend- 
ant, and the title conveyed to him by a proper deed; that it was a mate- 
r ial  part of the agreement that the defendant should convey one hun- - 
dred acres of the land, properly designated, to  the plaintiff, and another 
par t  thereof to said Simmons; that by the agreement the defendant sup- 
plied the purchase money, with the understanding that the plaintiff and 
Simmo~ls  should afterwards pay to him their respective parts of i t  with 
interest thereon; that afterwards, the defendant made title to Simmons 
for  his part  of the land; that shortly afterwards, the plaintiff terldered 
t o  the defendant the money so supplied for him, with the interest due 
thereon, and demanded that he make to  bin? title for that part of the 
land he mas entitled to by the agreement, he being a t  the time and erer 
aftervards u h l  the 'trial in possession thereof; that  the defendant 
refused to receive the money so tendered and make title to the plaintiff. 

The defendant denied the material allegations of the complaint. 
At the trial, proper issues were submitted to the jury. The plaintiff 

introduced sel-era1 witnesses, including himself, and the defendant testi- 
fied in  his own behalf, denying the main allegations of the plaintiff. 

The defendant asked the Court to instruct the jury, that there was not 
sufficient evidence to go to the jury or to warrant the Court in declaring 
the defendant a trustee. 

The Court declined to give the instructions, and the defendant ex- 
cepted. There Iyas ~ e r d i c t  and judgment for the plaintiff, and the 
clefendant appealed. 

K o  counrcl for the plaintiff. 
Air. Ed. C. Smifh, for the defendant. 

MERRIXOX, J. (after stating the facts). We are unable to ( 34 ) 
see any ground upon which the exeeptiou can be sustained. In 
our judgment, there v a s  evidence competent and abundantly sufficient 
to go to the jury to prove the material allegations of the complaint put 
i n  issue by the answer, if the jury be1ie1-ed it. Several witnesses testified 
directly and expressly to the agreement as alleged, and others, to facts 
and circumstances that  tended to prore the same thing. 

I t  is not denied that  the agreement is one that  must be upheld, and 
may be enforced if it exists, and being so, it is quite clear that i t  niny 
be proven by any competent evidence, and certainly by the c~idellce of 
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witnesses, who testify that they had personal knowledge of its existence 
and what it was. 

There is nothing in the nature of a parol trust in respect to land in 
this State, that makes it necessary to establish ~t by a particular or 
peculiar sort of evidence-it may be done by any competent evidence 
that tends to prove it, whether it be declarations in  part, or facts and 
circumstances, or the positive testimony of witnesses, or written evidence. 

The defendant's counsel insisted on the argument, that the simple 
declarations of the defendant were not sufficient evidence of the alleged 
parol agreement on his part to purchase the land in question, and after- 
wards convey a specified part of i t  to the plaintiff, upon the payment 
of the price agreed upon. This may be true, but the plaintiff did not 
rely mainly, if at  all, upon the declarations of the defendant to prove 
the agreement; he relied upon the testimony of witnesses, who testified 
positively that within their own knowledge, respectively, i t  was made 
substantially as alleged. 

I t  was further insisted, that in order to establish such parol trust as 
that alleged, the plaintiff must prove facts and circumstances dehors the 
deed made to the defendant, inconsistent with his purpose to make an 
absolute purchase of the land for himself, and the counsel relied upon 
Clement  v. Clemeni ,  54 N. C., 184. I f  this were true, such evidence 

was produced on the trial. I t  was in evidence that the plaintiff 
( 35 ) was in  possession of the land he seeks to have the defendant con- 

vey to him, at  the time the latter made the purchase, and ever 
afterwards until the time of the trial, and the defendant had not required 
rent or complained of such possession; and that the defendant, in pur- 
suance of the agreement, conveyed to Simmons the part of the land he 
was by its terms to have. Indeed, in a sense, all the evidence went to 
prove facts and circumstances dehors the deed. 

The case cited and other like cases are in nowise inconsistent with 
what we have here said. These cases simply decide, that cases of parol 
trusts, in some of their features, like that sought to be established by this 
action, cannot be proven by the simple declarations of the party to be 
charged; that in addition there must be evidence of facts and circum- 
stances or acts d e h o m  the deed, absolute upon its face, made to the pur- 
chaser of the land, inconsistent with a purpose on his part to purchase 
absolutely for himself. 

They do not, however, decide that such parol trusts must necessarily 
be so proven, or proven by a particular kind or standard of evidence, 
or that they may not be proven by any competent evidence, such as that 
of witnesses who can testify expressly that the parties interested agreed, 
for proper consideration, upon such a trust. 

56 



N. C.] OCTOBER TERM, 1886. 

T h e  question whether  more t h a n  a preponderance of evidence is  neces- 

s a r y  to w a r r a n t  t h e  jury i n  rendering a verdict . i n  favor  of such a 
t rus t  as that i n  question, is not raised by  the  exception. I t  i s  clear t h a t  

there was evidence sufficient to go  t o  the jury, a n d  if they believed it, 

it was abundantly adequate to  war ran t  the  verdict they rendered. There  

is n o  error. J u d g m e n t  affirmed. 

N o  error .  Affirmed. 

Ciled:  Harding  11. Long, 103 N .  C., 9 ;  H i n t o n  v .  Pri tchard,  107 
N. C., 137; P i t t m a n  v. Pi t tman,  ibid., 167; BZount v. Washington,  108 
N. C., 232; Cobb v. Edwards,  117 N .  C., 253; Lefkowitz  v.  Silver ,  152 
N.  C., 347. 

THE SIiTGEIt MANUFACTURING CO. r. B. C. BARIPETT. 

Amendment-Case on Appeal-Exceptions-Jurisdiction-Justice of 
the Peace. 

1. The object of the "case on appeal" is to set forth the alleged errors zip- 
pealed from, and if i t  sufficiently discloses these, the appeal nil1 not be 
dismissed though the record does not shorn formal exceptions. 

2. In  an action before a Justice of the Peace in which two causes of action 
vere alleged, the first sufficiently but the second defectirely, for want of 
proper averment of jnrisdictional facts, the Justice may proceed to judg- 
ment upon the first. 

3. In an action before a Justice of the Peace for the recovery of the value or 
return of property under See. 267 of The Code, i t  must be averred in the 
summons that  the value thereof does not exceed fifty dollars. 

4. The Justice of the Peace, or the Superior Court on appeal, has power to  
make such amendments to the record of an action that  will brinq it 
within the jurisdiction of the Court where i t  originated. 

5.  The affidavit filed preliminary to obtaining requisition for the seizure and 
delivery of property will not be treated a s  a complaint, and its averments 
cannot cure a defect in the summons, or complaint. 

6.  The power to amend process, pleading, &c., under Sec. SS'i  of The Code, 
discussed by MERXIMON, J. 

(Allen v. ~cicksoi ,  86 N. C., 321; NoviZle v. Dew, 94 N. C., 43: Wilson v. 
Hughes,  Ibid, 152; As7~e r. Gray, 88 N. C., 190; Deloutch v. Comun, 90 N .  C., 
186: illorris v. O'Briant, 94 PI'. C., 7 2 ;  Stute I-. Vaugltfln. 91 S .  C . ,  Z39; 
State v. Crook, Ibid, 336, cited and approved). 

-- 
i) I 
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This action began before a Justice of the Peace, who gave judgment 
for the defendant upon the merits, and the plaintiff appealed to the 
Superior Court. The following is the case settled upon appeal for this 
Court : 

"The summons issued by the plaintiff, demanded judgment for the 
non-payment of the sum of forty dollars and cents, and interest 
on from day of , until paid, due by account, 
and for the claim and delivery of one sewing machine, and deitianded 
by said plaintiff, and for cost. The defendant moved to dismiss, for the 
reason that the summons failed to show upon its face that the cause of 

action was within the jurisdiction of a Justice of the Peace, in 
( 37 ) that i t  failed to specify the value of the sewing machine claimed. 

The plaintiff insisted that the summons, taken in connection with 
affidavit, was sufficient-and it was moved to amend by inserting the 
value in  the summons. The Court being of opinion that i t  did not have 
the power to make an amendment to confer jurisdiction, and that the 
plaintiff could not join the two causes of action set forth in the sun-  
mons, refused to allow the amendment, and dismissed the action. From 
this judgment plaintiff appealed." 

The appellee moved that the judgment be affirmed, "because no 
exception was made on the trial below, as appears from the record." 

Mr. R. W. Winston, for the plaintiff. 
Mr. Charles M. Busbee, for the defendant. 

MERRIMON, J. We are of opinion that although the appellant's 
grounds of exception and assignment of errors appears informally, they 
appear sufficiently from the case settled upon appeal by the Court. The 
very purpose of the case settled, is to set forth the errors assigned arid 
such matters and things as pertain thereto, and while exceptions might 
appear in the record proper, it is not essential that they should do so. 
The rulings of the Court adverse to the appellant complained of, dis- 
tinctly appear, and the plain implication and just inference is, that i t  
objected and excepted to each of these particular rulings. The Court 
can see with reasonable certainty the alleged errors, and this is sufficient, 
although it had been better if they had been assigned with more preci- 
sion and formality. 

The action was begun before a Justice of the Peace. The summons 
shows upon its face, that the plaintiff therein sued the defendant for the 
sum of forty dollars with interest, due by account, thus plainly stating 
a cause of action within the jurisdiction of a Justice of the Peace. I t  

also sets forth, imperfectly and insufficiently, another cause of 
( 38 ) action, thus: "And for the claim and delivery of one sewing ma- 
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chine." This is insufficient. I t  ought to ha re  stated the value of 
the property, and such facts as mould show that  the two causes of action 
could be united i11 the same action, as allowed by The Code, $ 2 6 7 ;  Allen 
T .  Jackson, 86 N. C., 321. I t  was competent for the Justice of the 
Peace to allow an  anlendment in  this respect. I t  seems, however, that 
he did not deem this necessary, as he tried the case upon its merits, a d  
,gal-e judgment for the defendant. 

I n  the Superior Court, the appellee, as m-e have seen, moved to disniiss 
the action upon the ground, that  the "summons failed to show upon its 
face that  the cause of action was within the jurisdiction of a Justice of 
the Peace, in that  it failed to specify the ~ ~ a l u e  of the sewing machine 
claimed." I t  was insisted by the appellant, in reply i n  this connection, 
that  the summons, taken with the afidavit in respect to the ancillary 
proceeding of claim and delivery, cured the defect as to the cause of 
action in  relation to the machine. This  is a misapprehension of the 
law. The affida~it ,  though it stated the value of the property, could not 
cure the defect, because the value of the machine should have been stated 
in the summons, and the affidavit was not a part  of it, nor par t  of the 
complaint of the action, whether i t  be oral or written. Soz l i l l e  v. Dew, 
94 N. C., 43. The provisional proceeding of claim and delivery was not 
an  essential part of the action: it was only incidental and ancillary to it.  
Jl.'ikm 7 ) .  f lug lzes ,  94 Y. C., 182. 

Bu t  treating this cause of action as insufficielitly set forth, and as 
quashed, as it ought to ha l e  been. i n  the absence of a demurrer, or a 
motion to amend in this respect, still there x a s  another cause of action 
sufficiently alleged in the summons, treating it as the complaint, of which 
the Justice of the Peace had jurisdiction, and which the Superior Court 
ought to  have proceeded to dispose o'f according to law. I f  the second 
cause of action went for naught, as it did, the plaintiff had the right to 
have this action tried upon its merits, as to the first cause of action. 
The  two causes of action were distinct, and not essential to each 
other. The  defective one did not oust the jurisdiction of the ( 39 ) 
Court as to the one well pleaded. There s as therefore error i n  
the order dismissing the action. Ashe r. Gray, 88 S. C., 190;  Deloatch 
x-. Coinan, 90 N. C., 186; N o r r i s  v. O'Briant, 94 N. C., 72. 

Precisely  hat amendment the appellant asked for, does not appear, 
but the reasonable inference is, that  i t  asked to amend the allegation in 
the summons as to the second cause of action, so as to show the jurisdic- 
tion, and that  the two causes of action might be united in the same 
action. So accepting the fact to be, v-e think the Court erred in  refusing 
to  allow the amendment asked for, upon the ground that i t  did not have 
the power to do so. I n  our judgmeiit, it  had such power. 
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I t  obviously appeared that the Justice of the Peace had jurisdiction 
of the action as to the first cause of action, which was well and suffi- 
ciently stated. I t  did not appear that he based his judgment on the 
ground that he had not jurisdiction, and especially for the present pur- 
pose, he did not decide that he had no jurisdiction of the second cause 
of action-any question in that respect was left open. I t  appeared from 
the affidavit mentioned, that he had jurisdiction; it states that the valuf 
of the machine was thirty dollars, and the Justice of the Peace had 
jurisdiction of civil actions not founded on contract, where the value of 
the property in controversy does not exceed fifty dollars. The Code, 
$887. 

The statute, (The Code, 5908,) provides, that "No process or other 
proceeding, begun before a Justice of the Peace, whether in a civil or a 
criminal action, shall be quashed or set aside, for want of form of the 
essential matters that are set forth therein; and the Court in which any 
such action shall be pending, shall have power to amend any warrant, 
process, pleading, or proceeding in such action, either in form or sub- 
stance, for the furtherance of justice, on such terms as shall be deemed 

just, at any time, either before or after judgment." 
( 40 ) The power thus conferred is remedial, thorough and compre- 

hensive. Justices of the Peace are not usually men learned in the 
law, but they are nevertheless a large, useful and important class of 
public officers, who do a great deal of judicial and other business, that 
ought to be sustained, whenever it can be without injustice to parties and 
individuals. The purpose of the statute cited, is to help and uphold all 
actions and proceedings before such officers, in the furtherance of justice. 
The power thus conferred, extends not simply to matters of form, but as 
well to amending "any warrant, process, pleading or proceeding" in any 
action in  respect to matters of substance-that is, in material and essen- 
tial respects wherein they are defective and insufficient within the com- 
pass of the action or proceeding. The Superior Court cannot create 
and supply their jurisdiction, but it can amend a process or pleading to 
make the jurisdiction appear properly, when in  fact it did exist, but did 
not so appear, thus rendering effectual a large and important class of 
judicial proceedings, that otherwise would very frequently entirely fail, 
to the injury of individuals and the prejudice of the public. 

The power is large and important, but it is to be exercised by learned 
and just Judges, who will apply it on such terms and in such cases as 
they deem just, and with a view only to the furtherance of justice. 
State v. Vaughan, 9 1  N. C., 532; State v. Crook, Id., 536. 

The purpose of the amendment asked for in this case, was not to 
create nor to confer jurisdiction, nor to constitute an action, nor to 
supply a cause of action not before the Justice of the Peace, but within 

60 



I N. C.] OCTOBER TERM, 1886. 

the scope of the action begun, to perfect the process, and make the juris- 
diction which in  fact existed, appear in the summons. The cause of 
action was imperfectly and insufficiently stated in the sunlmons-the 
object was to cure this defect in the process, treated as the complaint, by 
amendment. The power to do this comes, i t  seems to us, within the 
letter and the spirit of the statute, and there is neither principal nor 
authority that forbids its exercise; the facts and merits of the 
motion to amend warrant it, and whether they do or not, the ( 41 ) 
Court will determine. The Justice of the Peace could have al- 
lowed the amendment, and there is no reason why the Superior Court 
may not do so in a proper case. 

What we have here said is not in conflict with what is decided in -417en 
I-. Jaclcson, supra. I n  that case the Justice of the Peace had dismissed 
the action because he had not jurisdiction, as according to the face of the 
summons he had not, and the plaintiff appealed to the Superior Court. 
The latter Court refused to allow an amendment of the summons, so as 
to make it show the jurisdiction, not because it did not have the power 
to do so in  a proper case, but because the judgment of the Justice of the 
Peace was correct as the process appeared. Thc Court properly refused 
to absurdly reverse a correct judgment. Hence in that case the Chief 
Justice said, "Where the effect of a proposed amendmefit would be to 
reverse a judgment rightly rendered in the Inferior Court, and confer a 
jurisdiction wholly derivative and dependent upon that possessed by the 
Justice to entertain the cause, i t  is properly refused." 

There is error. The judgment dismissing the action must be reversed. 
To that end, and to the further end that further proceedings may be had 
in the action according to law, let this opinion be certified to thc Supe- 
rior Court. It is so ordered. 

Error. Reversed. 

Cited:  Strange v. Manning,  99 N. C., 167; Planing Mills v. M c L V i n ~ h ,  
ibid., 520; Leathers 2,. Morris, 101 N. C., 187; AIlen v. R. R., 102 N. C., 
389; S .  v. S m i t h ,  103 N .  C., 411; Sheldon v. I i i v e f t ,  110 N.  C., 410; 
Godwin v. E a r l y ,  114 N.  C., 12; Slarke  v. C o t f c n ,  115 N.  C., 84; Mc- 
Phail  v. Johnson,  115 N.  C., 302; Elliot v. Tyson ,  117 N.  C., 116; Pat-  
terson v.  Freeman,  132 N.  C., 359; R. R. v. IJardware Co., 135 N.  C., 
80; S m i t h  v. N e w  Bern,  140 N. C., 387; Wilson  v. Ratclzelor, 182 N. C., 
94; B a k e r  v. Clayton,  202 N.  C., 743. 
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HEDGEPETH 9. ROSE. 

WILLIAM HEDGEPETH v. JOEL ROSE. 

A c t i o n  to  recove? Land-Statute of Frauds-Damages-Use and 
Occupation. 

1. One who is induced to enter upon and improve land by a parol promise that 
it shall be settled upon him, as an advancement or gratuity, will not be 
evicted until compensation has been made him for betterments which he 
may hnve made to the l~roperty. 

2. Nor is he liable for damages for withholding the possession or for the use 
and occupation of the land until after a notice to surrender. 

(Prince v. DfcRae, 84 N.  C., 674; BuiZeg v. Rutjcs, 86 N. C., 517; Bnkcr v. 
Carson, 21 N .  C., 381, cited and approved). 

( 42 ) This ACTION was tried before Philip, Judge ,  at Spring Term, 
1886, of NASH Superior Court. 

The plaintiff's action is to recover possession of a tract of land in 
possession of the defendant, and the material facts were: 

1. That in February, 1875, the defendant and his wife, a daughter of 
the plaintiff, were residing some two and a half miles from the- premises 
and from the plaintiff, who urged the defendant to move upon the land 
in suit, then uncleared and with no buildings upon it, representing that 
he had a life estate, and the remainder in fee belonged to his two 
children. 

2. That if he would do so, and would clear and build on the premises, 
the plaintiff would release his life estate, and in the partition between 
the tenants, the part improved would be allotted as her share to his said 
daughter. 

3. That upon these assurances, defendant did enter upon the land, and 
there remained for eight years, during which he cleared twelve acres, 
and erected a dwelling house a n d  out-buildings and made other improve- 
ments, enhancing the value more than $300. 

4. That no claim for rent, or demand for compensation for the use of 
the land, was made until August or September, 1882, when a misunder- 
standing between the parties having taken place, plaintiff sent to defend- 
ant a notice, requiring him to surrender possession. 

There being no contention as to the defendant's right to be allowed for 
betterments, a reference was made, by consent of parties, to ascertain 
the facts and report findings upon certain issues, which, with the re- 
sponses to each, are set out in the record and in the referee's report. The 
referee found as follows: 

6' 
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1. "The defendant entered upon the land and occupied the same under 
a par01 proniise from the plaintiff that the defendant could reside upon 
and cultivate it during his lifetime. 

2. "The permanent improvements are worth three hundred ( 43 ) 
dollars. 

3. "The value of the rents and profits during the defendant's occu- 
pancy is three hundred and fifty dollars. 

4. '(Such rents and profits, since possession demanded, are worth one 
hundred and sixty dollars." 

I t  was admitted by the parties, that when the defendant took posses- 
sion of the premises, there was no requirement or expectation on the 
part  of the plaintiff that his son-in-law, the defendant, should pay him 
rent, and nothing was ever said between the parties about rent, or im- 
provements, from February, 1875, when the defendant took possession, 
until September, 1882, when the demand for possession was made upon 
him. 

I t  was insisted for the plaintiff, that he was entitled to judgment for 
the possession of said land and for rents and profits during the time 
i t  was occupied by the defendant, subject to the value of the permanent 
improvements made thereon by the defendant, as a counter-claim or set- 
off to said rents and profits. 

I t  was insisted for the defendant, that he was chargeable with the 
rents and profits, only from the date of the demand for possession, and 
that the defendant was entitled to judgment for the sum of one hundred 
and forty dollars ($140), with interest from the first day of the term, 
and that the said sum was a lien upon the land mentioned in the 
pleadings. 

I t  was agreed, that if this question was decided in favor of the defend- 
ant, judgment should be rendered i n  his favor for one hundred and forty 
dollars and interest and costs. 

After argument, the Court being of the opinion with the defendant, 
gave judgment accordingly, and the plaintiff appealed to the Supreme 
Court. 

Mr. J .  J. Davis filed a brief for the plaintiff. 
1Mr. Jacob Battle, for the defendaat. 

SMITH, C. J. We entirely concur in the ruling of the Court, that the 
defendant should only be charged for use and occupation from 
and after his refusal to surrender possession, when i t  became ( 44 ) 
tortious and adversary. 

There can be a legal claim for the use and occupation of land when 
there has been a contract, express, or implied from the circumstances, to 
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pay therefor, or a wrongful withholding, and the recovery, while in some 
cases measured upon the basis of a rental compensation to the owner, of 
damages therefor. 

When the possession is permissive and is taken under the mutual 
understanding of parties that it is gratuitous, no implied contract can 
arise, and the gratuity callnot afterwards, at  the will of one who bestows 
it, be converted into a debt. I t  remains what both intended it should 
be, when no change in their relation has been subsequently made. 

"A contract, express or implied, executed or executory," say the Court 
in Prince v. XcRae, 84 N. C., 674, "results from the concurrence of 
minds of two or more persons, and its legal consequences are not depend- 
ent upon the impressions or understanding of one alone of the parties 
to it." 

"To constitute any contract," in the words of Rtcfin, J., delivering the 
opinion in Bailey r. Rutjes, 86 N. C., 517, "there must be a proposal by 
one party and an acceptance by the other, resulting in an obligation rest- 
ing upon one or both; or, in other words, there must be a promise." 

Not only is there no misconception here on the part of the plaintiff, 
but it is manifest, both himself and the defendant considered the entry 
and occupation to be gratuitous and without charge. 

When the defendant took possession, it is admitted, and so the case 
states, that '(there was no requirement or expectation on the part of the 
plaintiff that his son-in-law, the defendant, should pay him rent, and 
nothing was ever said about rents or impro~enlents until September, 
1882." 

Upon what reasonable grounds the appellant puts his claim to re- 
muneration for the use of the premises for the antecedent period, we are 

unable to see. But our own reports furnish a precedent in Baker 
( 45 ) v. cars or^, 21 N. C., 381, called to our attention in the brief of the 

appellee's counsel. The facts in this case are essentially those 
now before the Court. The defendant was the owner of a life estate in 
lands, which after his death were devised in fee to the children of herself 
and husband, the testator. 

The plaintiff, of whom the wife was one of the de~isees in remainder, 
residing several miles distant, mas,induced, by the defendant's anxious 
requests and promise, to release her life estate to her daughter, to remore 
to and settle upon uncleared land thus devised, the defendant proposing 
that upon a division, the improved part should be assigned to her said 
daughter. 

This was done and the premises greatly improred. 
The defendant, after several years7 occupancy, refused to convey, and 

upon some disagreement, brought an action to recover possession. I n  
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consequence, the bill was filed praying for a conveyance of the life estate, 
or an injunction, unless payment was made for improvements. 

The defence was the act of 1819, avoiding parol contracts for the sale 
of land. The Court directed the Clerk and Master to inquire and report 
the additional value conferred on the defendant's life estate by the plain- 
tiff's labor and expenditures, and the reasonable value of the use of the 
land "since the 1st of January, 1831, when possession was vequived to be 
surrmdered," as an adjustment of the equities subsisting between them. 

The case is not analogous to one in  which a person enters into posses- 
sion of land under a parol contract of purchase which is afterwards 
repudiated by the vendor. I n  such case, the transaction is a nullity, and 
the parties are put in  statu quo, as far  as may be, as if no agreement had 
been made. But  the defendant's possession, up to demand for its restora- 
tion, was not a nullity, but rightful and legal, and as no compensation 
was to be given for the use, it cannot now be required. 

The sole question presented upon the appeal is, whether the defendant 
should be made liable for rent previous to September, 1882, and our 
ruling that he should not be, is confined to that single point. Nor in 
our opinion does the act of 1871-'72 ( T h e  Code, $473, et seq.), 
affect the mutual rights of the present parties. I t  provides a ( 46 ) 
remedy for a different class of cases. 

There is no error and the judgment must be affirmed. 
No  error. ' Affirmed. 

Cited: Piit v. Moore, 99 N .  C., 91; V!ann v. Newsom, 110 N.  C., 126; 
Field v. Moody, 111 N. C., 358; Pass v. Brooks, 125 N.  C., 131; Luton 
v. Badham, 127 N.  C., 101; Kelly v. Johnson, 135 N.  C., 648; Jones v. 
Sandlin, 160 N.  C., 154; Faircloth v. Kinlaw, 165 N. C., 231; Leffel v. 
Hall, 168 N. C., 409; Ballarrd v. Boyette, 171 N. C., 26; Ferrell v. Min- 
ing Co., 176 N.  C., 477; Deal v. Wilson, 178 N. C., 604; Carter v. 
Carter, 182 N.  C., 190; Eaton, v. Doub, 190 N.  C., 22. 

B. E. WINBORNE v. W. J. JOHNSON et al. 

Excusable Neglect-&~istake-~acating Judgment. 

1. Upon an application to set aside a judgment for mistake, inadvertence, 
surprise or excusable neglect, the Court should specifically find the essen- 
tial facts. 

65 
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2. What is mistake, inadvertence, surprise or excusable mistake is a question 
of Ian-, and this Court TT-ill, upon appeal, reriew an errolleous judgment 
thereon. 

3. Where the Court has ascertained the facts, and exercised the discretion 
conferred by the statute-The Code, $274--by granting or refusing the 
relief sought, the Supreme Court will not review its action. 

(Branch v. Ti7alker, 92 N. C. ,  91 ; Fole l~  v. Blnn76, I d . ,  476 ; and Bcck v. BeZln?n~, 
93 X. C.. 129, cited and approved). 

This was a MOTIOX to set aside a judgn~ent, heard at February Term, 
1885, of the Superior Court of BEATFORT county, before Gudger, Judge. 

Among other statements of facts sent up by the Judge below, are the 
following : 

"The defendant W. J. Johnson, is a man of limited education. H e  
alleges, by affida~it, that when the summons was served on him, 'he 
understood he was to attend at Washington, D. C., and was much an- 
noyed and greatly confused, as well as astonished, on that account.' 
The deputy who served the sunimons, states in his affida~it, that he 
explained he was to attend this court, and told him he must go to Wash- 
ington, N. C., to court. The defendant W. J. Johnson also alleges, in 
his affidavit, that he was sick at the time of Spring Term of this court. 
The plaintiff states, in his affidavit, that he saw him riding through the 

streets of Murfreesboro, in Hertford county, during the time the 
( 47 ) Spring Term of this court was going on. 

Both sides offered testimony-there being much conflict. 
The Court, after hearing argument upon the facts, adjudged: 
That the judgment heretofore rendered at Spring Term, 1885, of this 

court, be vacated and set aside, and that proper writs of restitution issue 
to replace the defendants in possession of the land, and that this cause 
be removed to the county of Korthampton, when and where the defend- 
ants are allowed to defend said action as they may be advised and as the 
law will permit." 

From this order the plaintiff appealed. 

11/11.. John, Devereuz, br., for the plaintiff. 
No counsel for the defendant. 

MEREIRION, J. (after stating the facts). The statute, (The Code, 
5274)) among other things provides, that the Judge "may also in his 
discretion, and upon such terms as may be just, at any time within one 
year after notice thereof, r e l i e~e  a party from a judgment, order or other 
proceeding taken against him through his mistake, inadvertence, sur- 
prise or excusable neglect." 
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What is such "mistake, inadvertence, surprise or excusable neglect," 
is a question of law arising upon the state of facts found in each par- 
ticular case. I f  the Court below errs in  deciding this question, its deci- 
sion in this respect may be reviewed, and any error corrected by this 
Court. I f  there be no error, the order appealed from will be affirmed, 
but if the Court should decide that there is no such mistake, inadver- 
tence, surprise or excusable neglect, and on that account refuse to grant 
relief, when it appears from the facts found that there is, or if i t  decides 
that there is, when in  point of law there is not, then such error may be 
corrected here upon appeal. 

But if there is mistake, inadvertence, surprise or excusable neglect, 
and the Court grants or refuses to grant the relief demanded, this Court - 

cannot review, change, modify or interfere with the exercise of 
the discretion of the Court in  such respect, because, as to this, the ( 48 ) 
statute prescribes that the Judge may, in "his discretiofi," grant 
or refuse it. The reason of this statute is, that the Judge who hears the 
motion for relief, is better informed and qualified to see and appreciate 
all the facts and circumstances, and decide upon the propriety or impro- 
priety of granting the relief demanded, than a Court of Errors. This 
discretion of the Judge is not an arbitrary, but a sound legal one, and 
relief ought to be granted or refused in the cases allowed by law, solely 
with a view to justice. I t  is not in every case of mistake, inadvertence, 
surprise or excusable neglect that relief should be granted. Whether 
i t  ought or ought not to- be, must depend upon thefacts  and circum- 
stances of each case. Branch v. Walker, 92 N. C., 91 ; Poley v. Blank, 
92 N. C., 476; Beck v. BeZlmy, 93 N. C., 129. 

But nd question can arise in t h e  respects mentioned until the facts are 
ascertained. The Judge should always first find the facts on the motion 
for relief. This is peculiarly his province. This Court cannot find 
them, or review his findings of them, as has often been decided. 

I n  this case, the Judge has failed to find the most material facts. I n  - 
the case stated on appeal, he says the defendant is a man of limited 
education-that "he alleges by affidavit, that when the summons was 
served on him, he understood he was to attend at Washington, D. C., 
and was much annoyed and greatly confused, as well as astonished, on 
that account; * :x :k :k that he was sick at the time of Spring 

Term of this Court," &c. 
There was evidence going to show that the defendant was poor and 

ignorant, and the Court was held a long distance from where he lived. 
There was also evidence of the appellant and others, more or less in 
conflict with the evidence of the appellee. The facts are not found, and 
it does not appear how ignorant and confused the defendant was, or that 
he was misled, or that he was sick, or if he was sick how sick he was 
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during the term of the Court, or that he was so ill that he could 
( 49 ) not get to the Court, or send some one to make known his condi- 

tion. The Judge should have found all the facts bearing upon his 
alleged grounds of excuse from all the evidence, much of it conflicting, 
produced by the appellee and appellant. 

I t  is possible, though not probable, that a party might be so ignorant 
and confused, his surroundings so wretched, his knowledge of men and 
things, and of his duty so poor, as that he could not know that he ought 
to attend Court at a particular time and place. 

He  might be so sick for a time, longer or shorter, as to forget and not 
be sensible that a summons had been served upon him, and that he ought 
to attend Court in person or by counsel. Thcse and like facts, in some 
cases, might give rise to mistake, inadvertence, surprise or excusable 
neglect. I n  order to determine whether this was so or not in this case, 
the facts ought to have been found by the Judge who heard the motion 
for relief. 

H e  could not decide satisfactorily without such finding, nor can this 
Court review, and affirm or correct his decisious of questions of law, aris- 
ing upon the facts. 

I t  was suggested an the argument, that taking the whole of the evi- 
dence produced in support of the motion as true, there was no ground 
proven for the relief demanded. I n  a very plain case, perhaps we might 
feel at  liberty to pursue the course thus indicated. But in  this case, the 
evidence is considerable, and in some respects conflicting, and i t  is not 
our province to consider the evidence in all its aspects and bearings, and 
to draw proper inferences from it. We cannot venture to do so. Be- 
sides, the Judge who will hear the motion, might allow the parties to 
produce other evidence. 

The case must be remanded, to the end and with directions, that the 
order setting aside the judgment shall be reversed, that the Judge pro- 
ceed to find the facts, and take further action in the motion to set the 
judgment aside, according to law. I t  is so ordered. 

Error. Reversed. 

Cited: Clemmons v. Field, 99 N.  C., 402; Weil v. Woodard, 104 
N.  C., 98; Taylor v. Pope, 106 N. C., 269, 270; Vick v. Balcer, 122 
N.  C., 99; ilfarsh v. Grifin, 123 N.  C., 670; Norton, v. McLaur'in, 125 
N.  C., 188; Creed v. Mayshall, 160 N. C., 398; Gaylord v. Berry, 169 
N.  C., 735; Lumber Co. v. Cottingham, 173 N.  C., 327; SutAwland v. 
McLean, 199 N.  C., 351. 



GEORGE D. GREEN et al. v. C. F. GRIFFIN et al. 

Appeal-Contempt-Injunction-Interlocutory Judgment .  

1. Appeals from interlocutory or subsidiary orders, judgments and decrees 
made in a cause, carry up for review only the ruling of the Court upon - that specific point. The order or judgment appealed from, is not vacated, 
but further proceedings under it are suspended until its validity is deter- 
mined. Meanwhile the action remains in the Court below. 

2. I t  is where the judgment is final and disposes of the entire controversy, 
that the appeal, when properly perfected, vacates the judgment and the 
whole cause is transferred to the appellate court. Even then, it may, for 
some purposes, be proceeded with in the lower Court. 

3. A decree or order granting o r  dissolving an injunction, is not vacated by an 
appeal. 

4. A party who intentionally violates an interlocutory judgment of the Court is 
guilty of contempt, although he may have acted i11 good faith u ~ o n  pro- 
fessional advice honestly given. 

(Bledsoe v. Nixon, 69 N. C., 82; Isler v. Brow?%, Ib., 125; Skinner v. Bland, 87 
N. C., 168; McRae v. Commissioners, 74 N. C., 415; Coates v. Wilkes, 94 
N. C., 174; Hinson v. Adrian, 91 N. C., 373; State v. Bogett, 32 N. C. ,  336; 
Baker v. (rordmz, 86 N. C., 116, cited and approved). 

This  was RULE upon C. F. Griffin, to show cause why h e  should not 
be attached for  an  alleged contempt of the Court, heard by Connor, 
Judge ,  at  Chambers, i n  WILSON, on the 31st of July,  1886. 

I n  the action pending between the parties, a n  interlocutory order was 
made for the issue of an  injunction, restraining the defendants from 
joining the walls of a store which they were then putt ing up, to those 
of the plaintiffs. The injunction was issued on J u l y  23d, 1886, and on 
the  same day served on the defendant C. F. Griffin. 

A n  appeal was taken from the order, and perfected on the next day. 
Acting under the advice of counsel, and in  the bona fide belief that  

the order was vacated by the appeal, and was no longer in force, the 
defendant named, continued to prosecute the work, and to unite the two 
walls, notwithstanding the restraining order. 

A rule was, a t  the plaintiff's instance, served on said defendant, ( 51 ) 
requiring h im to show cause before the Judge, why h e  should not 
be attached for contempt in disobeying the order. Upon the hearing of 
the motion, the Judge found as facts, that  under the advice of their 
counsel, i n  whom they have confidence, the defendants continued, after 
perfecting their appeal as aforesaid, to join their wall to the wall of 
the plaintiffs, and to use the wall of the plaintiffs notwithstanding, and 

69 



. IN .THE SUPREME COURT. [g5 

in defiance of the said order, and that in this they acted in  good faith, 
relying upon the advice of their counsel that said appeal vacated said 
order, and that the same was no longer in force, and that they had no 
intention of committing any contempt of the Court, except in  so far as 
the refusal to obey said injunction might in law constitute a contempt, 
and rendered the following judgment : 

Upon the foregoing facts, it is considered that the appeal taken by the 
defendants did not vacate the said order, and that the said injunction 
is in force, notwithstanding the said appeal. 

I t  is further considered by the Court, that in refusing to obey the said 
order, the defendants are guilty of contempt, and that the said defend- 
ant, C. F. Griffin, pay a fine of $250, and that he be committed to the 
common jail of Wilson county until said fine is paid, and that said de- 
fendant pay the cost of this proceeding. 

From this order the defendants appealed. 

Mr. John, Delvereux, Jr., for the plaintiffs. 
Mr. Hugh F. Murray, for the defendants. 

SMITH, C. J., (after stating the facts). The record raises only two 
questions : 
1. The effect of the appeal upon the interlocutory order; and, if still 

operative; 
2. The sufficiency of the defence, that the act of alleged contempt was 

done with the advice of counsel, and in full assurance that it was not in  
violation of the order. 

( 52 ) Both of these propositions, in an affirmative form, have been 
strenuously maintained in the argument of appellants' counsel, 

and are before us for consideration. 
The defendant insists that the appeal, when perfected, annulled the 

order for all purposes, and left the parties against whom it was directed 
as free to act as before i t  was made. 

I f  this were so, i t  is manifest the right to arrest the action of one, 
committing irreparable damages, by a restraining order, could be easily 
defeated by taking an  appeal, and consummating what was intended, 
before i t  could be acted upon in the higher Court. Shade trees could 
be cut down, property removed out of the jurisdiction of the Court, 
beyond recovery, or any other wrong, intended to be prevented, perpe- 
trated, so that when a final judgment or perpetual injunction was ren- 
dered, i t  would be vain and useless. The remedy sought by the process 
might thus become illusory, and success in the suit, followed by no 
benefit to the aggrieved party. 
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GREEN 9. GRIFFIN. 

The cases cited, in support of so unreasonable a contention, Bledsoe v. 
Nixon, 69 N.  C., 82, and Isler v. Brown, 62 N. C., 125, followed in  Skin? 
ner v. Bland. 87 N. C.. 168. decide that the whole cause is removed by an , , 
appeal from a final judgment disposing of the controversy and consti- 
tuted in the appellate Court, when i t  has been regularly and legally 
perfected. But while the judgment is vacated for the purpose of effectu- 
ating the transfer from the one Court to another, the cases do not decide 
that-the restraining order becomes thereby, wholly inoperative, and that 
the mandate contained in i t  may be avoided. 

The other cases cited, of appeals from a subsidiary order, made during 
the progress of a cause and necessary to secure the fruits of an ultimate 
recovery, simply declare that the ruling of the Court is withdrawn from 
the jurisdiction of the Judge, and must remain without addition, modifi- 
cation or other change, to be passed on by the appellate Court. McRae 
v. Commissioners, 74 N. C., 415; Co~afek v. Wilkes, 94 N. C., 174. 

The action is not divided by appeals of the latter class, but the ( 53 ) 
whole cause is still in the Court below, and the ruling alone is 
brought up for review. Such is the clear import of the statute which 
authorizes such appeals. The Code, 8962. This enactment, which is 
but a transcript from the Revised Code, chap. 33, $14, with only a 
change adapting it to a single Court, provides that "when an appeal 
shall be taken to the Supreme Court from any interlocutory judgment, 
the Supreme Court shall not enter any judgment reversing, modifying 
or affirming the judgment, order or decree so appealed from, but shall 
cause their opinion to be certified to the Court below, with instructions 
to proceed upon such order, judgment or decree, or to reverse or modify 
the same, according to said opinion, and the Court below shall enter 
upon its records the opinion at  length, and proceed in the cause accord- 
ing to the instructions." 

The appeal, like a writ of error, does not disturb the interlocutory 
order, but suspends action on it, intended to carry it into effect, until 
i ts  legality is tested in  the Court above, and this being decided and 
certified to the Superior Court, then, if sustained, that Court is directed 
to proceed upon the judgment as already existing; or if declared errone- 
ous, to reverse or modify it, in  conformity to the law declared. The 
injunction requires no positive action, but that a party refrain from 
doing what is inequitable and injurious to another. 

(6 An appeal from a decree dissolving an injunction," remarks a recent 

author, "does not have the effect of reviving and continuing the injunc- 
tion itself, since the process of the Court, when once discharged, can only 
be revived by a new exercise of judicial power. An appeal being merely 
the act of the party, cannot of itself affect the validity of the order of 
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the Court, nor can it give new life and force to an injunction which the 
Court has decreed no longer exists." High on Inj. $893. 

A4 the appeal does not vacate the decree of dissolution, but leaves the 
order to which it applies in force, so for reasons equally strong, the 

appeal does not neutralize the order for the injunction. 
( 54 ) The current of adjudications is in this direction. I n  Sizfh 

Ave. R. R. (70. v. Gilbert E. R. R. Co., 71 N .  Y., 430, determined 
in the Court of Appeals, it is said: 

"By the appeal with stay of proceedings on the part of the plaintiff, 
in  enforcing the judgment, the judgment was not annulled or its obliga- 
tion upon the defendant impaired. But its execution was stayed, that is, 
the plaintiff was prohibited from issuing process in execution of it. " * But this did not affect the validity or effect of the judgment pend- 
ing the appeal, so far as it bore upon and restrained the action of the 

I defendant, its servants or agents. I t  did not absolve them from the duty 
of obedience, and permit them to do that which the judgment absolutely 
prohibited, and the doing of which would, as adjudged by the Court, 
cause irreparable mischief to the plaintiff, or an injury which could not 
certainly be compensated in damages." 

"A stay of proceedings pending an appeal," in the language of the 
Court in Mcr. Min. Co. v. Fremont, 7 Cal., 130, "has the legitimate 
effect of keeping them in the condition in which they were when the 
stay of proceedings was granted." Y o c u m  v. M o o ~ e ,  4 Ky., 221. 

So  in the Slaughter House cases, 10 Wall., 273-297, Clifford, J., says, 
"it is quite certain that neither an injunction, nor a decree dissolving 
an injunction, passed in the Circuit Court, is reversed or nullified by 
an appeal or writ of error before the cause is heard in this Court." 

While an appeal upon a final adjudication in ordinary cases, trans- 
fers the cause to the appellate Court, where, if not erroneous, i t  is ulti- 
mately rendered and becomes, as has been often held, the judgment of 
that Court, yet pending the removal, it is not for all purposes a nullity. 
I t  remains, as decided in  Bleclisoe v. Nixon, sufficiently in  force to war- 
rant an execution, to which a judgment is essential, in case no super- 

sedeas appeal undertaking has been given. 
( 55 ) So when such undertaking has been executed, "the Court in  

which such judgment has been recovered," may "direct an entry 
to be made by the Clerk on the docket, of such judgment, that the same 
is secured on appeal, and thereupon it shall cease, during the pending of 
said appeal, to be a lien on the real property of the judgment debtor, as 
against purchasers hnd mortgagees in good faith." The  Code, $435. 

This is an evident statutory recognition of the efficacy of the judg- 
ment appealed from, even when such full security is furnished, for some 
purposes a t  least, and that its vitality is  not extinguished altogether 
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while the appeal is undetermined. Surely, if for any purpose, the judg- 
ment should remain in force, to prevent such evasions, as the present 
disregard of the order would sanction, and secure the rights of a litigant. 

I n  the exceptional cases of an appeal from a collateral order, the rule 
is more necessary in its application, and the judgment, from necessity, 
and to sustain the ends of justice, must so far subsist, as to authorize 
the Court to preserTe the status ante yuenz, and prerent any material 
change in it, before the appeal is determined. Still more forcibly must 
the principle apply, when a temporary restraining order is found to be 
necessary in the progress of the cause, and its validity is to be re~iemed. 
Hinson v. Aclvian, 91 X .  C., 373. 

2. The next inquiry is, has the contempt been purged? 
When the disobedience is the result of erroneous legal advice, as to 

one's duty under such mandate in order to shape his conduct to its re- 
quirements, it is generally deemed a sufficient excuse. But such was not 
the case of this defendant. He knew he was restrained from proceeding 
with his work, and he sought adrice only as to whether the order was in 
force, and if he was freed, by the appeal, from its obligations. 

Keitlier the advice of counsel that the injunction was illegal, nor the 
declaration of the Justice that he would go on and try the case, not- 
withstanding the injunction, affords justification of the conduct of a 
party. Capet o. Parker,  3 Sandf., 662. 

The fact that the defendant in violating the iajunction, acted ( 56 ) 
under the erroneous advice of counsel, will not protect him. 
Smith r. Cook, 39 Geo., 191. 

I n  a recent work on contempts, it is said, that %hen an order is im- 
providently granted, or irregularly obtained, it must ne~ertheless be 
respected until it is aniiulled by the proper authority, and an attempt to 
justify disobedience, that the act was committed on the advice of counsel, 
will not arail the defendant. But when the act of contempt does not 
appear to be at all wilful or defiant, but merely the exercise of a sup- 
posed right, under advice taken and given i n  good fa i fh ,  it does not de- 
serve punishment as such, but the party should make the complainant 
whole as to the damages he has sustained thereby." Rapalje  on Con- 
t e m p t ,  $49. 

The Court is less disposed to entertain the excuse that the advice is 
based on an erroneous statement of law, which every one is presumed 
to know and understand, but to recognize this error as an element i11 
mitigation of the act, but not i11 its justification. This presumed knowl- 
edge of the law was carried very fa r  in Xtate v. Boyet t ,  32 N.  C., 336, 
wherein it is held, that it is no defence to a charge of "lc7zowingly and 
fraudulently" voting at an election, that the defendant had taken the 
advice of a highly respectable and intelligent gentleman, not of the bar, 



and was told he had a right to vote; and this by force of the maxim, 
ignorantia legis  neminem ezcusat. 

This Court, considering the effect of a disavowal of the imputed intent, 
remarked in Baker v. Cordon, 86 N.  C., 116-121, that this excuse is con- 
fined to cases "when the intention to injure constitutes the gravamen of 
the offence." 

The violation of a judicial mandate, stands upon different ground, and 
the only inquiry is, whether its requirements have been wilfully disre- 
garded. I f  the act is intentional, and violates the order, the penalty is 
incurred, whether an indignity to the Court, or contempt of its author- 

ity, was or mas not the motive for doing it. 

( 57 ) The act here charged was in direct disregard of the order, from 
which no harm could come to the defendant, other than delay 

from pausing in his work until the question was settled, he prefers to 
seek and act upon advice giaen, that the order was, while in fact it mas 
not, defunct or suspended. 

H e  must therefore abide the consequences of his choice. There is no 
error, and this mill be certified to the Court below. I t  is so ordered. 

No error. Affirmed. 

Cited: Blenzing v. Patterson, 99 X. C., 407; Deloxier v. Bird, 123 
N. C., 694; James 2;. Xarkham, 125 N. C., 152;  Herring v. Pugh, 126 
N.  C., 857; Reyburn v. Sawyer, 128 N. C., 9 ;  Sorwood u. Lassiter~, 
132 X. C., 58;  8. v. Dewey, 139 N. C., 560; Dunn v. Marks, 141 N. @., 
233; Comes v. Adums, 150 N.  C., 71; Bonner v. Rodman, 163 N .  C., 3;  
Pruett v. Power Co., 167 N. C., 600. 

CCRTIS H. GLOVER, Adm'r of BENNETT FLOWERS, v. J. N. FLOWERS 
et al. 

Administrator-Judgment-Statute of Limitations. 

1. The administration of estates, granted prior to the first day of July, 1869, 
must be conducted according to the law as it existed before that date. 
The Code, $1433. 

2. There was no statute of limitations barring actions upon notes under seal 
executed. or judgments rendered, prior to 1868. A presumption of yay- 
ment arose after ten Fears. 
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3. An executor or administrator could not avail himself of the limitations pre- 
scribed in §#I1  and 12, chap. 65, of Rev. Code, unless he showed that he 
had disposed of the assets and made the advertisement required by §§24 
and 27, chap. 46, Rev. Code. 

(Little r. Duncan, 89 N. C., 416; Gaither v. Rain, 91 N. C., 304; Cooper v. 
Cherru, 53 iY. C., 323, and Rogers v. Cra~zt, SS N. C., 440, cited and ap- 
prored). 

This was a SPECIAL PROCEEDING, commenced in the Superior Court of 
WILSOK county, on the 24th of August, 1881, for license to sell for assets, 
certain real estate, which it was alleged, the intestate Bennett Flowers 
had conveyed with illtent to defraud his creditors. The widow and 
heirs-at-law of the intestate and those claiming under the alleged fraudu- 
lent conveyance were made parties defendant. 

The debt, for the payment of which it was sought to subject the land, 
was evidenced by a note, under seal, for $800, executed by the 
intestate to Wm. Peele, guardian, on the 26th of May, 1860. ( 58 ) 
The  intestate died in  October, 1867, and Edward Fulghum soon 
thereafter was appointed his administrator. He  made a return in Nay, 
1869, and died in December, 1880, without having fully administered the 
estate. The plaintiff was appointed administrator cle bonis non, in 
August, 1881. 

At Spring Term, June 3d, 1868, of the Court of Pleas and Quarter 
Sessions of Wilson county, judgment was rendered on the note. 

On August 19th, 1881, D. B. Eatman and wife, who had become the 
owners of the debt, commenced suit thereon against the administrator 
de bonk non, in the Superior Court of Wilson, and at Spring Term, 
1882, recovered judgment against him for $800 with interest from 26th 
May, 1860, and costs. 

Among other defences, the defendants insisted that the said debt mas 
barred by the statute of limitations, and the Court so held, and gave 
judgment accordingly. 

The plaintiff appealed. 

Nr. Jacob Battle, for the plaintiff. 
X r .  Hugh  F. ~ l l u w a y ,  for the defendants. 

MERRIAION, J. The estate in the hands of the administrator and his 
successor, the present plaintiff, must be dealt with, administered and 
settled, according to the law, as it prevailed prior to the first day of 
July, 1869, except "as to the Courts having jurisdiction of any action 
o r  proceeding for the settlement of an administration, or the practice 

-- 
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and procedure therein." The statute, (The Code, $1433)) so expressly 
provides. Little r. Duncan, 89 N. C., 416; Qaifher v. Sain, 91 N. C., 
304. 

The note sued upon was under seal and executed on the 26th day of 
May, 1860, and came due before March, 1868. Judgment upon the 
same was taken against the first administrator of the intestate, it seems, 
at the Spring Term (which began the 3d day of June of that year) of 

1868. There was, therefore, no statutory bar as to this bond or 
( 59 ) this judgment. There arose a statutory presumption that each 

had been paid after the lapse of ten Fears after the right of action 
accrued upon them respecti~~ely, excluding the time from the 20th day of 
May, 1861, to the 1st day of January, 1870, but this presumption might 
be rebutted by proper proof. The present statute of limitations does not 
apply to such bonds and judgment. T h e  Code, $5136, 137; Gaither v. 
Xain, supra. What plea or pleas the first administrator pleaded in the 
action brought against him upon the bond mentioned, does not appear, 
nor does the defence to the action brought against the present plaintiff 
upon the judgment appear from the facts stated. But 15-hatever may 
have been the defence, the debt, whether it be the bond, or the judgment, 
mas not barred by the present statute barring such bonds and judgments 
after the lapse of ten years. What statute of lin~itations the Court 
intended to apply in its judgment, does not appear; if it intended to 
apply that above mentioned, there is none, as appears from what we have 
said. 

I f ,  however, the Court by its judgnient intended to apply the statutes 
(Rev. Code, chap, 65, $$11, 12), barring creditors of deceased debtors, 
still there is error, because the first statute cited is not necessarily a 
bar-it is not, unless it appears that the administrator paid the assets to 
creditors, or next-of-kin, or both, entitled to the same, or that he has paid 
them to the University as the statute requires, or that there were no 
assets; and the second is not a bar, unless it appears that the adminis- 
trator advertised within the time, and in the way prescribed, and paid 
the assets to the persons entitled to the same, and took refunding bonds 
for the benefit of creditors, as required by the statute, (Rev. Code, ch. 
46, $824-27), Cooper v. Chewy, 53 N .  C., 323; Rogers r. Grant, 88 
N. C., 440; Little v. Duncan, supra, and the cases then cited. 

The question argued by the counsel for the appellant, m-hether the 
defendants can avail themselves of the statute of limitation, as they seek 

to do, is not presented by the exception specified in the record. A 
( 60 ) single question, as it arose vaguely upon the facts agreed upon by 

the parties and submitted to the Court, was decided by it, and the 
error assigned extends only to, and involves the Court's decision of that 
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question. I t  would be improper for us to go beyond that. We simply 
decide that  upon the  facts agreed upon, and submitted, the Court erred 
i n  deciding that  the  debt of the appellant was barred by the statutes 
referred to, or any of them, and in  its judgment dismissing the action. 

The  judgment must be reversed, and further proceedings had in the 
action according to law. 

To that  end, let this opinion be certified to the Superior Court. I t  is 
so ordered. 

Error. Reversed. 

Cited: S. c., 101 N.  C., 141; Brittain v. Dickson, 104 N.  C., 550; Love 
v. Ingram, ibid., 602; Bobbitt v. Jones, 107 N .  C., 662. 

T. C. OAKI.EY r. C. &I. VAN NOPPEN. 

Issues-Judgment-Lien. 

1. I t  is the duty of a party to an action to tender such issues as he conceives 
are necessary to try the case upon the merits; and an exception made 
after the trial, that issues, which might properly have been submitted, 
were not, comes too late. 

2. The Court ought not to render judgment upon an aspect of the case not 
presented by the pleadings or verdict upon the issues submitted to the 
jury. 

3. In an action to recover for work and labor upon the construction of a 
house, the Court may, in a judgment for the amount due, decree a lien on 
the premises, therefor. 

(Curtis v. Cash,  84 K. C., 41, and Xim?nons v. iiInnn, 92 N. C., 12, cited 
and approved). 

CIVIL ACTION, tried a t  March Term, 1886, of DCRHAM Superior Court, 
before Clark, Judge. 

The plaintiff alleged, that  he agreed with the defendant to build for 
the defendant a house for the sum of $1,100.00, and i n  pursuance 
thereof, proceeded to erect the house; and the defendant took possession 
thereof. 

The  plaintiff further alleged, that no part  of the said price had ( 61 ) 
been paid. except the sum of $397.82, and in consequence of the 
defendant's fai lure to  pay the balance due, the plaintiff filed a lien upon 
said house and lot. H e  demanded judgment for the balance due, and 
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also that said judgment be declared a lien upon said house and lot, and 
the same be sold therefor, also for costs and such other relief as the case 
may require. 

The defendant denied that the plaintiff had done any extra work oil 
the house, or that he had executed the work and completed it according 
to the contract. He  also denied the right of the plaintiff to file or have 
a lien upon defendant's property, as the alleged lien is filed for material 
furnished in the building of said house, and for money expended by 
plaintiff in payment for labor performed thereon, which he averred was 
not according to law. 

For a further defence he pleaded a counter-claim, consisting of various 
charges, amounting in the whole, to five hundred and seventeen dollars 
and fifty cents. 

The plaintiff in reply, denied the counter-claim as alleged. 
The following issues were then submitted to the jury, with the assent 

of both parties: 
1. I s  defendant indebted to plaintiff? I f  so, how niuch? Answer, 

$805.93, with interest from the 26th of August, 1884. 
2. I s  plaintiff indebted to defendant? I f  so, how niuch? Answer, 

"nothing." 
I n  the statement of the case, it is stated that "the defendant in his 

answer, alleged that the lien was invalid as against his homestead, and 
prayed that the Court might so determine." He  objected to the judg- 
ment, unless i t  contained a clause declaring the lien invalid as against his 
homestead. 

I t  appeared in evidence and in the pleadings, that the lien was for the 
balance due on the contract for building the house, and that the contract 
price included the price of work and labor done, as well as the cost of 
material; and the plaintiff contended that the credits given by him to 

defendant, covered all charges for material, and that it had been 
( 62 ) so agreed between them; and that the lien, as i t  stood, covered 

only the charges for work and labor done. Thereupon the Court 
offered to submit additional issues, as to how much of the contract price 
was for material, whether the cost of material used in the building had 
been proved by the contract and allowed the defendant, and whether 
there was any agreement between the parties that such credits should 
be so applied. To this, the defendant objected. 

The Court thereupon signed judgment for the debt, according to the 
verdict, and the defendant excepted, because the judgment did not de- 
clare the lien invalid as against his homestead, and appealed. 

Messrs. Jno. W .  Graham and Jno. Manning, for the plaintiff. 
Mr. W. W. Fuller, for the defendant. 

7s 
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ASHE, J., (after stating the facts). The only exception presented for 
our consideration by the record, is to the judgment, because i t  did not 
declare the lien was invalid as against the defendant's homestead. The - 
exception cannot be sustained, for several reasons. First, because there 
was no such allegation in the answer of the defendant as that stated in 
the "case on appeal," to-wit: "that the defendant in his answer, alleged 
that the lien was invalid as against his homestead." - 

The only reference in the answer of the defendant to the lien. is con- 
tained in the second paragraph of the answer, which, upon a fair and 
reasonable construction, has reference only to the validity of the lien, 
and has no reference whatever to his homestead. Even if it did, there 
was no issue submitted to the jury upon that point, and that there was 
not, is no ground of complaint by the defendant. I t  was his duty to 
eliminate and tender such issues as he considered essential to present the 
merits of the action, and when he failed to do so, he cannot complain in 
this Court that such issues were not found by the Court below, and sub- 
mitted to the jury. Ximmoms v. Mann, 92 N. C., 12 ;  Curtis  v. Cash, 
84 N. C., 41. 

And secondly, for the reason that the Court did offer to submit ( 63 ) 
issues to the jury, touching the character of the lien with refer- 
ence to its bearing upon his right of homestead, and he objected. The 
Judge would have had to travel out of the record, and transcend his 
duty, if upon the pleadings in this case he had rendered such a judgment 
as that insisted upon by the defendant, and in  fact, we do not see how 
the question of a homestead is raised by the pleadings in the case. I f  
the action was brought to enforce the lien, the plaintiff has more cause 
to complain of the judgment than the defendant; for the Court ren- 
dered the judgment simply for the debt alleged to be due the plaintiff, 
without declaring that the land described in the lien should be sold for 
the payment of tvhe debt. But the plaintiff did not appeal, and we must 
therefore assume that he was satisfied with the judgment, as rendered. 

Our conclusion is, there was no error, and the judgment of the Supe- 
rior Court is affirmed. 

No  error. Affirmed. 

Cited: X. c., 100 N.  C., 290; Deberry v. R. R., ibid., 315. 
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STEPHEK HUSSEY v. W. L. KIRKMA4S, Adm'r of JOHN WOODS. 

Evidence-Transaction with Deceased Person-Statute of Limitations. 

1. While a plaintiff in an action may be competent to testify to the ha?/dzc;rit- 
ing of a deceased person to a paper writing-the subject of the action- 
it is clear that he is incompetent to testify to the contents of that 11-riting. 

2. When the Statute of Limitation is  pleaded, it devolves upon the plaintiff to 
show that his cause of action accrued within the time limited by law for 
beginning it. 

3. A nem promise, to repel the bar of the Statute of Limitations must be clear. 
positive ancl distinctly refer to the debt sued upon. I t  must be made to 
the party, his agent, or attorney. A promise to a third party mill not he 
recognized. Upon causes of action accruing since the adoption of the 
Code of Civil Procedure, the new promise must be in writing. 

(Pcehles r. 41aawe71, 64 N. C., 313; Rt~sh  v. Need, 91 N .  C., 226; Faison r. 
Bowde??, 72 N. C., 406; Paison, v. Bowden, 76 N. C., 425; Parker v. Shuford. 
76 K. C., 219, and Kirbu v. Zlills, 78 N. C., 124, cited and approved). 

( 64 ) CIVIL acmox, tried before Gilmer, Judge, at December Term, 
1885, of the Superior Court of GUILBORD. 

The plaintiff's action, begun on April 8th, 1884, before a Justice of 
the Peace, was, as described in  the summons, upon a debt of $54.50, with 
interest from June, 1875, and his complaint upon the tr ial  was upon a 
promissory note, alleged to have been lost, of like sum and interest, sub- 
ject to a credit of ninety cents. 

The  defendant denied the plaintiff's allegations and set up  also a 
defence arising under the Statute of Limitation. Judgment was ren- 
dered against the defendant, and he appealed to the Superior Court. 

Upon the tr ial  i n  the Superior Court, the plaintiff introduced one 
Cullen Woods, who testified: I was well acquainted with John Woods 
and was a t  his  store-house frequently about two months before his death, 
and about t r o  weeks before he was taken down sick; and a t  this time 
had a conversation with him, in  which he said he  was going out West 
soon, if his health would permit, and that  he owed a few debts, among 
which was a note held by the plaintiff, Stephen Hussey, for  near the sum 
of sixty dollars; that  it  was just and due, and he  intended to pay it if he 
ever got well enough. Woods was then complaining r e ry  much, and died 
i n  March, 1883. Witness remembered to have seen a note held by plain- 
tiff dated 1844. 

I n  this conversation, Woods said this note of near sixty dollars had 
been renewed. This conversation was had about two or three weeks 
before he was taken down sick, and about two months before he died. 
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Witness did not remember that he ever told plaintiff about this. 
The plaintiff was next introduced, and testified : That he had lost the 

note which was spoken of by Cullen Woods; that  he  had made diligelit 
search for the note and could not find i t ;  that  he was well ac- 
quainted with the hand1~-riting of John  Woods, and that  the ( 65 ) 
signature was in  h i s  handwriting. Witness was then asked, what 
other part of the note was i n  John Woods's handwriting, and replied that  
the seal, and date, also n a s  in said Woods's handwriting. Witness also 
said body of note was in his (witness') handwriting. 

I t  being proven that witness had lost the note, and that  the signature 
was in  the handwriting of John Woods, the plaintiff proposed to prove 
what was the contents, kc., of the note, as setting u p  a lost instrument. 
Defendant objected, and the objection %as  sustained, and plaintiff 
excepted. 

CuIlen Woods was recalled, and testified, that i n  the conversation 
above referred to, John Woods told him that  the note of near sixty 
dollars, held by the plaintiff against him, lxas a note that  had been 
shortly before that  renewed by him to the plaintiff. 

Upon the foregoing facts, his Honor, Judge Gilmer, held, that  there 
mas no evidence to go to the jury, and to this ruling by the Court, the 
plaintiff excepted, and submitted to a nonsuit, and appealed. 

N r .  John A. Barringer, for the plaintiff. 
N o  counsel for the defendant. 

SNITH, C. J., (after  stating the facts). I t  will be perceived, that 
while the plaintiff was allowed to testify to the handwriting of the 
defendant's intestate in the signature and seal in the note, under the 
ruling in  Peehles I-. Xaxwel7, 64 S. C., 313, and in  Rtcsh v. Steed, 9 1  
N .  C., 226, yet he was not permitted to speak of the contents of the 
instrument, by reason of the interdict of The Code, $590, because it mas 
written by the intestate. 

The giving of the note in  its entirety mas, undoubtedly, a transactiou 
between the plaintiff and intestate, as much the signing and sealing as 
any other par t  of it, and of this, the witness had the same personal 
knowledge. Indeed, i t  was a corisummation from which the vitality of 
the contract is derired. H a d  i t  been present, this proof would 
have elltitled the plaintiff to have it read to the jury, and, if not ( 66 ) 
controverted, to a verdict upon it. 

If the ruling i n  Peebles T. il.;raxwell is to be followed, aild i t  mas fol- 
lowed with evident reluctance, as a precedent for the similar ruling in 
the other case, involving, i n  the opinion of the Court, "a very fine spun 
distinction," i t  would seem not r e ry  unreasonable to permit to be shown 
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the contents of the instruments, upon the same kind of testimony as is 
allowed to prove the execution. This might rest upon the memory of 
the witness, from reading the note with the recognized signature, and 
apart from his personal knowledge of the making, just as he testified to 
handwriting, from his general knowledge, irrespective of his seeing the 
signing. 

But if any error was committed in  excluding proof of the provisions of 
the note, lfter proof of execution, it would lie rather in the admission 
of the testimony, to show execution, than in the exclusion of testimony 
of the terms of the executed instrument. The latter ruling is clearly 
not erroneous, and the other, in the plaintiff's favor, supplies him with 
no just grounds of complaint. 

Upon the received evidence, it does not appear when the note was 
made, nor when it matured; and when the statutory bar is set up, it 
devolves on the plaintiff, to show that the cause of action accrued within 
the time limited for bringing it. 

I f  the note was made previous to the time when the Code of Civil 
Procedure went into effect, there would be no limited time for institut- 
ing suit, but only a presumption of payment raised by the lapse of time. 
I f  made and maturing on or after April 8th, 1874, the limitation in the 
present law would not have expired before the issue of the summons. 
The Code, $132, par. 2. 

I f  it was executed and became due within the interval thus marked, 
the statutory bar would protect the intestate. The plaintiff did not show 

when the note was given, and when the cause of action accrued. 
( 67 ) To meet this difficulty, we suppose the intestate's admissions 

of his indebtedness, were given in evidence, and the inquiry is, 
were they sufficient to remove the bar. 

The admission is, that the intestate owed a note to the plaintiff of 
about sixty dollars, which had been renewed. 

The trouble is, that no note has been produced, nor its contents shown, 
to which the admissions can be attached, so as to admit of identification. 

The acknowledgment is very like that in  Faison v. Bowden, 72 N.  C., 
405, in which the testator said to  the plaintiff, "I can't pay you what I 
owe you, but I will pay you soon, or next winter. I need what money 
I have now for building, and it will do you more good to get i t  in a 
lump." The testator owed the plaintiff for medical services, running 
over a period from the beginning of 1854 to his death, in Xorember, 
1861, and the recognition of the debt TTas relied on to remove the bar as 
to the whole account. 

I t  was held to be insufficient, and READE, J., for the Court, says: 
"The rule to be gathered from the numerous cases, to which we were 
referred by the counsel, may be thus expressed: The new promise must 
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be definite and show the nature and amount of the debt, or must dis- 
tinctly refer to some writing, or to some other means by which the 
amount and nature of it can be ascertained; or there must be an ac- 
knowledgment of a present subsisting debt, equally definite and certain, 
from which a promise to pay such debt may be implied." 

Again, i t  has been held, that the promise must be made to the creditor 
himself, (Parker  v. Shuford, 76 N. C., 219, and Faison v. Bowden, Ib., 
425), or to an attorney or agent for the creditor, (K i rby  v. Mills, 78 
N. C., 124)) to repel the statute. 

I f ,  however, the note was executed since the Code of Civil Procedure 
became the law, (and the time is not shown), the promise or acknowl- 
edgment must be in writing (The Code, $172)) and if before, there is no 
statutory limitation applicable. 

The ruling of the Court, that there was no evidence before the ( 68 ) 
jury to warrant a verdict for the plaintiff, must therefore be sus- 
tained. 

No  error. Affirmed. 

Cited: Hobbs v. Barefoot, 104 N .  C., 228; Buie v. Scott, 107 N. C., 
182; Nunnery  v. Averitt,  111 N.  C., 394; Koonce v. Pelletier, 115 
N. C., 235; Graham u. O'Bryan., 120 N.  C., 465; Parker v. Harden, 
121 N. C., 58; Bright v. Marcom, ibid., 87; House v. Arnold, 122 N .  C., 
222; Moore zr. Westbrook, 156 N. C., 493; Sprinkle v. Sprinkle, 159 
N. C., 82; Garland v. Arrowood, 172 N.  C., 594; McEwan v. Brown, 
176 N. C., 252; In re Will of Saunders, 177 N .  C., 157; Satterthwaite v. 
Davis, 186 N.  C., 571. 

R. D. JOHNSTON v. GEORGE D. PATE. 

Betterments-Comtruction of Statute. 

Where, after a recovery by the plaintiff, in ejectment, the defendant, in apt 
time, applied to the Court to have the value of the betterments allowed 
him, and the Court directed that execution be stayed till such value could 
be ascertained, upon the defendant giving bond, conditioned to pay all 
damages, &c., which might be assessed against him, and the defendant 
failing to give such bond, a writ of possession issued, and was executed, 
I t  was held, 

(1). That the failure to give the bond did not discontinue the action in respect 
to the claim for betterments. 
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(2) .  The Court has no power to refuse to institute an inquiry as to the de- 
fendant's right to betterments, when application has been properly made. 

(3) .  The Court has discretion to direct the issuing or suspension of the esecu- 
tion of the judgment .pending such inquiry. 

(4 ) .  When a statute directs the performance of an act for the promotion of 
justice or the public good, if it is necessary to secure these objects, the 
word ' ' r n a ~ "  will be construed as mandatory-equivalent to the word 
shall. 

(Barker v. Owwn, 93 N. C., 198, cited and approved). 

The action was tried before Shepherd ,  J u d g e ,  at February Term, 
1886, of CRAVEN Superior Court, upon a petition filed by defendant for 
an allowance for betterments. 

After the termination of the plaintiff's action, in his recovery of the 
land sued for, reported in 90 N. C., 334, the defendant applied, in the 
Superior Court, for an allowance for the increased value imparted to 
the land by improvements made thereon, while he was in  possession, and 
acting under a bona fide belief of his title, the facts of which, as therein 
stated, are verified by oath. 

The allegations in the petition not being controverted, at Fall Term, 
1880, it was ordered that the case be continued, and that the de- 

( 69 ) fendant enter into bond, payable to the plaintiff, in the sum of 
five hundred dollars, conditioned, to  pay all damages, rents and 

profits that may be assessed against him, in the trial of the action, and 
in  the meantime, that the defendant be enjoined from committing waste 
of any kind. And it is further ordered, that upon giving the bond, 
above required, execution be stayed. 

The bond was never given, and on February 2d, 1881, a writ of pos- 
session and execution issued to the sheriff, who carried out the mandate, 
and returned the writ, with endorsement of satisfaction. 

Upon the hearing of the defendant's petition, at  February Term, 1886, 
the plaintiff's counsel moved to dismiss the application, upon the follow- 
ing assigned grounds : 

1. For that upon the failure of the defendant to file the bond required 
in the order of Graves, Judge ,  and the issuing execution and return of 
the writ of possession and execution, as above set forth, the original 
action was at  an end, and the petition, which was a proceeding in the 
cause, could not be entertained after the determination of the main 
action. 

2. For that Graves, Judge ,  before whom said petition was presented, 
permitted said question of betterments to be tried and determined in said 
action upon a condition, to-wit : the filing of a bond by the defendant, as 
set forth in the order of Graves, Judge ,  and that as the trying and deter- 
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mining said question of betterments in  the original action was within the 
discretion of the Judge before whom said petition was presented, and as 
the permission to try said question in said main action was granted, and 
the execution stayed, upon the condition above set forth, and as the con- 
dition had neverwbeen performed by the defendant, the petition was not 
properly before the Court in said action, and could not be entertained 
The motion was overruled, and the Court within its discretion, allowed 
the defendant then to proceed to trial upon his said petition. The plain- 
tiff excepted. A jury was empaneled and found all issues in favor of 
the defendant. Xotion for a new trial overruled. Plaintiff appealed. 

X r .  W ,  W .  Clark, for the plaintiff. 
No counsel for the defendant. 

SNITH, C. J., (after stating the facts). We cannot give our assent 
to either of these propositions, nor yield to the force of the argument 
urged in  their support. 

The cause mas not determined by the defelndant's failure to give the 
required bond. 

I t  was retained by the order of continuance, and the bond was but a 
prerequisite to the suspension of process for enforcing the judgment, 
and the issuing of the injunction against the plaintiff. Such is the 
obvious intent and effect of the interlocutory order. 

The omission to furnish the indemnity, warranted the issue of the 
writ sued out by the plaintiff, and it has been executed. But the supple- 
mentary proceeding of the defendant remained in  Court, and mas prop- 
erly taken up and acted on afterwards. 

The appellant's counsel insists, that the words used in the statute, 
(The Code, $473), that a defendant "may, at any time before the execu- 
tion of such judgment, present a petition," kc., and "thereupon the 
Court may, i f  satisfied of t he  probable  truth of t h e  allegafion, suspend 
the execution of such judgment, and empanel a jury to assess the dam- 
ages of the plaintiff, and the allowance to the defendant for such inl- 
provements," imply a discretion in the Court, and do not confer a right 
on the defendant to demand such allowance. 

I f  that were so, the Court did exercise its discretion, and after over- 
ruling the plaintiff's motion, '(within its discretion allowed the defend- 
ant to proceed to trial upon his said petition," as shown in the record, 
and, as we have seen, no obstacle in the way of so doing is presented in 
the requirement of an indemnifying bond. 

But me do not concur in this construction of the act. The proceeding 
was instituted in time, and the words, that "the Judge or Court may, if 
satisfied of the probable truth of the allegation, suspend," kc., may con- 
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KIFF 2). K m .  

fine the Court to the order of suspension or arrest of proceedings, 
( 71 ) "but if satisfied," &c., the Court cannot, when the application is 

made in apt time and regular course, withhold the institution of 
the inquiry as to betterments, and deny to the defendant the statutory 
relief given him. 

The term "may" is often construed as mandatory when the statute is 
intended to give relief. 

I n  Relx v. Barlow, 2 Salk., 609, it is said that when a statute directs 
the doing of a thing for the sake of justice or the public good, the word 
L C  may" is the same as the word "shall." 

I n  Mason v. Fearson, 8 How., U. S., 248, Mr. Justice WOODBURY, after 
citing numerous cases, uses this language : "Without going into more de- 
tails, these cases fully sustain the doctrine, that what a public corpora- 
tion or office is empowered to do for others, and i t  is beneficial to them to 
have done, the law holds he ought to do.,' - 

There is no error in the rulings. 
The method of procedure in cases arising under the act, is pointed 

out in the opinion in the late case of Barker v. Owen, 93 N. C., 198, and 
to the end that the cause may proceed according to law, in  the Court 
below, it is remanded. 

The appellant will pay the costs of the appeal. I t  is so ordered. 
No  error. Affirmed. 

Cited: Hallyburton v. Xlagle, 132 N.  C., 959; Bank 21. Com'rs, 135 
N. C., 242; Jones v. Com'rs, 137 N. C., 592; Davis v. Board of Election, 
186 N. C., 231; Rector v. Rector, 186 N. C., 620; Curlee v. Bank, 187 
N. C., 124. 

JOSEPHINE KIFF v. W. H. KIFF. 

Widow's Year's Support. 

1. The filing and recording of the list of articles allotted to the widow, as 
her year's support, as required by the statute, is essential to its validity, 
and to the vesting of the property or debt allotted to the widow, in her. 

2. In  such case, the allotment must be made with such reasonable certainty as 
to the thing allotted, as to indicate what property was intended by the 
commissioners, otherwise, the allotment will be void. 

3. So, where the allotment of a year's support contained the following item, 
"labor for 3y2 years, $173," I t  was held, void for uncertainty, and it was 
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not competent for the widow to show, by par01 evidence, that the commis- 
sioners intended, by this, to allot to her a claim which the deceased hus- 
band had against the defendant for labor clone for him. 

4. I t  is intimated, that in such case, the widow could have the list corrected 
by a proper proceeding. 

CIVIL ACTION, tried before Gudger, Judge, at  Spring Term, ( 72 ) 
1886, of HERTFORD Superior Court. 

The plaintiff is the widow of John H. Kiff, deceased, and she brought 
this action before a Justice of the Peace, to recover from the defendant 
the sum of $173 and interest, a debt which she alleges was duly assigned 
to her as part of her year's support. 

There was judgment for her, and the defendant appealed to the Supe- 
rior Court, where she again obtained judgment, and the defendant 
appealed to this Court. 

The following are the material facts: 
On the trial, the plaintiff testified that her husband, from the time he 

was twenty-one years old, up to about the first of January, 1884, lived 
with the defendant, and worked on his farm as a laborer-a period of 
about four years-and his services were worth $10 per month. And to 
show that his wages had been assigned to her, she offered in evidence 
the record of the allotment of her year's support. The defendant ob- 
jected to this evidence. Objection overruled, and defendant excepted. 
This record was then read in  evidence. 

The plaintiff next offered to show, by herself, that the commissioners 
intended, in  allotting the year's support, to allot as a part thereof, the 
wages due as aforesaid, and that was what they meant when they 
allotted to her "labor for 3% years, $173.00." The defendant objected, 
but the Court overruled the objection, and admitted the evidence, and 
defendant excepted. 

No  counsel for the plaintiff. 
Mr. B. B. Winborne, for the defendant. 

MERRIMON, J. (after stating the facts). The statute, (The ( 73 ) 
Code, 92122), prescribes, that a widow entitled to a year's sup- 
port out of her deceased husband's estate, may apply to the personal 
representative of the deceased, and he shall apply to a Justice of the 
Peace of the township, or the adjoining township to that in which the 
deceased resided, to assign the same to her-that he shall summon two 
persons qualified to act as jurors, and having sworn them to act impar- 
tially, he and they shall ascertain the number of the family of the de- 
ceased, as directed by the statute, examine his stock, crop and provisions 
on hand, and assign to her so much thereof, as she may be entitled to 



have, and among other things, it provides, "that in all cases, if there be 
no crop, stock, or provisions on hand, or not a sufficient amount, the 
commissioners may allot to the widow, any articles of personal property 
of the deceased, and also any debt OT debts known t o  be clue t o  him, and 
such allotment shall vest in the widow said property, and the right to 
collect the debts thus allotted.'' And it is further provided, (The Code, 
$2123), that, "The commissioners shall make and sign three lists of the 
articles assigned to the widow, stating the quantity and value of each, 
the number of the family, and the deficiency to be paid by the personal 
representative. One of these lists shall be delivered to the widow, one 
to the personal representative, and one returned by the Justice, within 
tweiity days after the assignment, to the Superior Court of the county, 
and the Clerk shall file and record the same, and enter judgment against 
the persona1 representative, to be paid when assets shall come into his 
hands, for any residue found in favor of the widow." Other sections 
provide that an appeal may be taken from the finding of the commis- 
sioners by the widow, or any creditor, legatee or distributee of the de- 
ceased, to the Superior Court, where any issues of fact or law raised, 
shall be decided according to law. The widow may also in  her discre- 
tion, apply directly to the Superior Court to have her year's support 

allotted to her. The Code, $52128-2134. 
(74 ) The filing and recording of the list mentioned, in the Superior 

Court, and the entry of a proper judgment, as directed, are essen- 
tial. It is the allotment thus consummated, or the judgment of the 
Court, in case of appeal, that establishes the right of the widow to the 
property so allotted, and the allotment thus made, Is the proper evidence 
of her title. I t  is not sufficient that the commissioners intended to allot 
a particular piece of property or note, it must appear that they did so, 
by the list duly made and signed by them. 

The allotment must be made with such reasonable certainty as to the 
thing and quantity allotted, as to indicate what is set apart, as so much 
corn or flour, a cow or horse, describing them, so much money, or a debt 
or debts, of the deceased, naming the debtors, or describing them in such 
way as that they may be certainly known. This is important; if it shall 
not be done, the allotment will be void, for uncertainty. Otherwise, the 
widow could not know what to demand, nor could the administrator or 
execptor know what to deliver or pay to her;  nor could the widow, the 
administrator or executor, or a creditor, or a legatee, or a distributee of 
the deceased, determine whether or not she or he ought to except to the 
finding of the commissioners, and appeal to the Superior Court. While 
the method of allotment, as at  first above described, is summary in its 
nature, it must nevertheless possess the essential elements prescribed, and 
these must appear. 
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I n  the case before us, the commissioners, among other things, allottej. 
to the plaintiff the item thus described: '.Labor for 31/" years, $173." 
This item, on the list of allotment, is wholly unintelligible; if it be taken 
alone, it implies nothing tangible. I t  does not indicate crop, stock, or 
provisions, or a debt due from any person. 

I t  cannot be determined from it that the deceased labored for a par- 
ticular person, as the defendant, the length of time mentioned, and that 
such person owes his estate, so much as such labor mas worth, or a sum of 
money therefor, upon a special contract of hiring, or whether 
some person owed the deceased labor for that length of time. To ( 75 ) 
allow witnesses to supply such essential facts of designation and 
description, wauld be in effect to ignore the statute, and to allow them 
to make the allotment, which the law requires shall be made by the com- 
missioners, and estabhhed in the may prescribed, As we have said, the 
commissioners must make the allotment, and with such reasonable cer- 
tainty as to description and quantity, as to indicate intelligibly what is 
allotted: else the allotment must fail. unless the defect shall be cured by 
the proper authority. 

The item in question is meaningless. I t  may be, and probably is the 
fact, that the commissioners intended to allot to the plaintiff the indebt- 
edness of the defendant, testified to by her, but this fact does not at all 
appear from the allotment made by them. The plaintiff ought to have 
made proper application to correct the omission. Perhaps she can yet 
do so. 

There is error. The defendant is entitled to a new trial, and we so 
adjudge. To that end, let this opinion be certified to the Superior 
Court. I t  is so ordered. 

Error. Reversed. 

Cited: Pul-ke~ 11. Brown, 136 S. C., 282. 

SAMUEL ESHOK r. THE BOARD O F  CORlMISSIOSERS O F  CHOWAN 
COUKTY. 

Gndertaking on Appeal. 

1. The Clerk has no authority to accept any substitute for the undertaking on 
appeal, or deposit of money in  lieu thereof, provided by the statute. 

2. Qucere, whether an appellant can execute a mortgage on real property in 
lieu of n justified undertaking on appeal, under the prorisions of The Code, 
$117; but eren if this be so, the statute must be strictly follon-ed. 
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3. Where the appellant deposited with the Clerk, a bond due to himself, and 
secured by a mortgage, as a substitute for the uilclertakii~g on appeal, 
I t  was held, not to be a compliance with the statute, illid the appeal n-ould 
be dismissed. 

( 1 6  ) SIotion by the plaintiff to dismiss the defendant's appeal, heard 
at October Term, 1886, of the Supreme Court. 

The facts appear in the opinion. 

.Mr. Chas. X .  Busbee, for the plaintiff. 
K O  counsel for the defendant. 

MERRIRION, J. The appellee moved to dismiss the appeal, upon the 
ground, that no undertaking for costs upon appeal had been g i ~ e n ,  nor 
was there any sum of money deposited by order of the Court, in l i e u  of 
such undertaking; nor was there any waiver in writing, by the consent 
of the appellee, of such undertaking or deposit. 

I t  appears that there was not any such undertaking, deposit or 1%-airer. 
The Clerk, howe~~er, makes this statement: "No appeal bond filed, but 
on the 7th day of June, 1886, Jas. C. Warren deposited with me, notes, 
amounting to $219.94, payable to himself, secured by mortgage on real 
estate, and verbally instructed me to hold them, as security for the costs 
of the appeal, in  the case of Eshon r-. Commissioners, &c. The appellee 
did not consent to or have knowledge of the notes being deposited with 
me." 

Manifestly, the Clerk had no authority to accept the notes mentioned, 
as security, and his action in that respect, went for nought. He only 
had authority to accept the undertaking, or deposit of money, in lieu of 
it, as allowed by the statute (The Code, $ 5 5 2 ) )  and if these had been 
waived, as they might have been, by the written consent of the alppellee, 
the appeal mould have come to this Court without security. 

I t  was suggested on the argument, that i t  might be competent for the 
Clerk to take a mortgage of real property as security, upon appeal, as 
allowed by the statute, (Acts 1874-'75, Ch. 103; The Code, a117). If 
this be granted, that statute was not complied with, either in its terms 
or effect. I t  requires the mortgage to be of real property, made to the 

party to whom the undertaking would be required to be made, 
( 77 ) conditioned to the same effect as such undertaking, with pover of 

sale, which power might be executed upon a breach of any of the 
conditions of the mortgage, after advertisement for thirty days. The 
mortgage must be made for the purposes prescribed. This statute is 
exceptional in  its provisions, and must be strictly obserred. I n  this 
case, the mortgage deposited with the Clerk was not made to the ap- 
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pellee, nor for the purposes of, or i n  lieu of the undertaking upon 
appeal. T h e  Clerk had no authority to accept it, and i t  cannot serve 
the purpose of the law. 

The  motion to dismiss the appeal must, therefore, be allowed. 
It i s  so ordered. 

Ci ted:  FIooper v .  Power Co., 180 N .  C., 652. 

K O R F O I X  SOUTHERN RAILROAD CO. v. TIMOTHY ELY et al. 

Ccrporations-Ckarter-Right to  Condemn, Land. 

1. Where the charter of a railroad corporation contains a provision as to the 
maimer of condemning land for its right of way, the method pointed out 
by such provision, and not that prescribed b~ the general law, must be 
followed. 

2. The Legislature has the power to provide that neither party shall appeal 
from the award of' commissioners appointed under the charter to assess 
the damage to land for the right of vay, and if the charter does provide 
for an appeal. it must be taken within the t i~nc and in the manner therein 
prorided. 

3. Where a charter provided that the award of the commissioners should he 
final, unless appealed from mithin ten days, I f  w a s  he ld ,  to mean ten days 
from the filing of the report, and not its confirnlation by the Clerk. 

(Rccilrortd Co. v. Sf'arrew, 92 N. C., 620;  H o l l o w n ~  v. The Rai l road ,  55 K. C., 
452; Skinner 17. S i m o n ,  52 N. C., 342 ; Rai l road  Co. r. Jones ,  23 K. C., 24, 
cited and approved). 

SPECIAL PROCEEDIEG, heard 011 appeal before Gudger, Judge ,  a t  
Spr ing  Term, 1886, of PA~QUOTANIC Superior Court. 

The  Proceeding was instituted before the Clerk of the Superior Court 
of Pasquotank county, to procure for the plaintiff, under i ts  charter, 
(chapter 18, Laws of 1869-'70 and acts amendatory thereof), the con- 
demnation of certain lands for the use of the plaintiff. 

The  petition of the plaintiff, after due service of notice on the ( 78 ) 
defendants, was heard by the Clerk on the 21st of February, 1885, 
who, after objection by the plaintiff, appointed three freeholders to con- 
demn the land, under 51945 of The Code. 

The  commissioners made their report, and filed i t  with the Clerk on 
the 23d of April, 1885. The defendants filed exceptions to the report, 
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and the Clerk confirmed it on the 30th day of Xay, 1886, from which 
judgment the defendants appealed to the Superior Court. 

At the September Term, 1885, of Pasquotank Superior Court, Judge 
Shepherd presiding, it was held that the Clerk had acted erroneously in 
proceeding to appoint commissioners under the general law, instead of 
the charter of the company, and remanded the case to the Clerli, with 
directions that he issue an order to the sheriff of Pasquotank county, to 
summon f i ~ e  disinterested and intelligent landholders, to make an award 
of a fair conlpensation and damages, to be made to the owners of the 
land described in the petition. 

Pursuant to this order, the sheriff of Pasquotank summoned five com- 
missioners, to meet upon the land described, who met on the 23d day of 
February, 1886, and after being first duly sworn, proceeded to examine 
the land, and to hear all testimony offered by the plaintiff and defend- 
ants; and on the same day made and filed their report ~ ~ i t h  the Clerli 
of the Court. 

On the 4th day of March, 1886, the defendant Terry filed with the 
Clerk exceptions to the report, and the defendant Ely also filed excep- 
tions on the 5th day of March, 1886, praying, that the report of the 
commissioners be not confirmed, and that the same be set aside. 

On the 13th day of March, 1886, the Clerk-the plaintiff and defend- 
ants Ely and Terry being pre~sent-heard the case; plaintiff objected to 
the Clerk's hearing the case with a view either to confirming or setting 
aside the report of the commissioners, on the ground, that he had no 
jurisdiction, and that the plaintiff's charter, (section 6)) provided that 

the award of the commissioners should be final, unless one or 
( 79 ) other of the parties shall appeal to the Superior Court within ten 

days from the date of the filing of said report with the Clerli. 
Both the objections of the plaintiff to the hearing of the case, and the 
exceptions of defendants to the report of the commissioners, were over- 
ruled by the Clerk, and thereupon the Clerk confirmed said report. 

From this judgment of the Clerk, confirming said report, the defend- 
ants Ely and Terry prayed for an appeal to the Superior Court, which 
appeal was granted by the Clerk within ten days after the rendition of 
said judgment. 

The case was put upon the trial docket of the Superior Court of 
Pasquotank county at  March Term, 1886, his Honor, J. C. L. Gudger, 
presiding. The plaintiff moved the Court to dismiss the appeal of the 
defendants Terry and Ely, upon the ground, that the award of the com- 
missioners in this case was final, because the defendants had not appealed 
to the Superior Court within ten days from the filing of the same, and 
also, because the action of the Clerk in hearing the case, receiving the 
exceptions of defendants Ely and Terry, and passing thereon, confirm- 
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ing said report, and allowing an appeal to the defendants from his judg- 
ment confirming said report, n ere null and void. 

The  Court denied the motion of the plaintiff, and ruled that  the Clerk 
had jurisdiction of the case, and that the appeal from his decision mas 
properly before this Court. 

From the judgment of the Court, denying this motion of plaintiff, 
and ruling that  the case was now properly before this Court up011 
appeal, the plaintiff appealed to the Supreme Court. 

Xr .  L. D. S tarke ,  for the plaintiff. 
N o  counsel for the defendants. 

ASHE, J. (after stating the facts). I t  was very properly held by the 
Superior Court, that  the commissioners to condemn land for the pur- 
poses of the plaintiff i n  obtaining a right of way, be appointed 
under the charter of the plaintiff company, and not under the ( 80 ) 
general law. I t  was so held in the case of S o r f o l k  Southern 
R. R. Co.  v. Warren ,  92  N. C., 620; Holloway r. Universi ty  R. R. Co., 
85 N. C., 452. 

The  sixth section of the plaintiff's charter provides, that  "if the 
President and Directors, or their agents, cannot agree with the land- 
owners, i n  regard to the value of the land of the latter, through ~vhich 
they propose to run  said road, either party nlay apply to the Probate 
Judge, ( the Clerk), of their county, whbse duty i t  shall be, to order the 
sheriff to sumnion five disinterested and intelligeilt land-omlers, to make - 
an  a r a r d  of the damages, if any, which the said land-owners have sus- 
tained, and report the same to  the said Probate Judge, (Clerk), and this  
award shall be final, unless one or the other of the parties shall appeal 
to the Superior Court, wi th in  t e n  days, i n  which case, the issue shall be 
tried by a jury of the county in which the land lies." 

The award or assessment of damages, as made by the report of the 
commissioners, is final, unless appealed from by one or the other of the 
parties. The  question of commissioners appointed to condemn land, and 
assess the xralue thereof, in analogous cases has been settled by several 
adjudications of this Court. Sk inner  v. X i x o n ,  52 N .  C., 342, and in  
the Raleigh (e. Gaston Railroad Company  v.  Jones, 23 N. C., 24, which 
was a proceeding like this, to condemn the land of the defendants to the 
use of the plaintiffs. But  in that case, there was no appeal given by 
the charter, to  either party, from the award of the commissioners, a ~ l d  
although i t  was provided, that  the report shall be confirmed by the 
Court, and made of record, and might be disaffirmed, or if the free- 
holders could not agree, or should fail to make a report in a reasonable 
time, the Court may supersede them, or any of them, appoint others in 
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their stead, and direct another report to be made, yet the matter in con- 
troversy between the parties, the damages sustained by the conclemnation, 
is not one of which jurisdiction is given to the Court. Upon that 
matter, the law gives the Court no authority to pass; the powers given 

to the Court amount to no more than the right to appoint the 
( 81 ) tribunal which shall pass upon the matter in dispute, and in a 

limited degree, a supervision orer that tribunal, in order to 
quicken its action, or to set it aside, when irregular or ~ ~ ~ o n g f u l .  The 
report of the commissioriers must, indeed, be submitted to the Court, and 
can not be put on record until it is approved by the Court. But \-;hen 
so recorded, it declares, not the sentence, judgment, or decree of the 
Court, but merely, the a~vurcl or inquest of the comn~issionrrs." No 
appeal having been given to the parties by the charter, i t  was held by the 
Court, that, the enactment in our sta'tute regulating appeals, did not 
apply to such a case; for the reason, we take it, that the commissioners, 
as held in Skinner v. ATizon, 52 N.  C., 342, constitute a separate and 
independent tribunal, and their award is final, unless an appeal is given 
by the charter. 

But in the case before us, the right of appeal is expressly given to 
either party conceiving himself aggrieved by the award of the commis- 
sioners, but it further prorides, that the appeal must be taken within ten 
days. Ten days from what tinie? I t  must mean ten days from the 
filing of the report, and not from the confirmation of the report, for the 
charter does not require the con8rnlation of the report, but even if that 
mas necessary to constitute a judgment, from which the appeal might be 
taken, it would seem to follow, that the confirmation should be made 
within the ten days from the filing of the report, that the parties might 
have the right to take their appeal within the time prescribed, and that 
after the ten days, the Clerk would have no right to take any action in 
the matter. But here the appeal is taken after ten days from the filing 
of the report of the commissioners, and our conclusion is, i t  was too late, 
and the motion made by the plaintiffs, in the Superior Court, to dis- 
miss the appeal, should hare been allowed. 

There is error. The judgment of the Superior Court is reversed, and 
this must be certified to that Court, to the end that the appeal be 
dismissed. 

Error. Reversed. 

Cited: Cook 1). Vickers, 141 N.  C., 107; Beasley v. R. R., 147 N. C., 
365; Power Co. v. Power Co., 171 N. C., 255; Dickson v. Perkins, 172 
K. C., 362; Kornegny v. Goldsboro, 180 N.  C., 452; Long v. Rocking- 
ham, 187 N.  C., 210; Board of Education v. Forrest, 193 N. C., 523. 
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I D. G. BUSH et al., surviving partners, v. JOHN H. HALL. 

1 1. Where plaintiff sues on a note, and the defendant admits tlie cause of 
action. but pleads a counter-claim sounding in damages. which is the only 
matter tried before the jury, who find a verdict in the defendant's favor, 
the amount of the note sued on by the plaiiltiff must be deducted from 
the damages given by the jury, and judgment only entered for the balance. 

2. Upon appeals, the Supreme Court m-ill enter such judgment or decree, as 
upon inspection of the whoIe record, it shall appear, ought to be rendered. 

CIVIL ACTION, tried before Guclge~, Judge, and a jury, at Xarch Term, 
1886, of the Superior Court of PASQEOTAKK county. 

The coniplaint alleges the non-payment of a promissory note due them 
by defendant, a copy  liere re of is set out, in the sum of $69673/100, bear- 
ing date the 23d day of December, 1881, and maturing ninety-seven days 
thereafter : and the plaintiffs demand judgment therefor. The pleadings 
were protracted and amended, but in the defendant's answer, he admits 
the execution of the note and his liability to the plaintiffs, but in  extinc- 
tion of the debt, sets up a counter-claim for damages. He alleges that 
the plaintiffs are the surviving members of the partnership firm of 
Conrom, Bush and Lippincott, the first named of whom, Thornton 
Conrow, as described in the sumn~ons, is dead. 

That in May, 1868, the members of said firm entered into a written 
contract with him, wherein they leased to him at an annual rent of $500, 
a large portion of land known as the Great Park Estate, for the tern1 of 
serexi years, and further agreed, to convey the entire tract of 10,000 
acres to him, should he so elect to purchase, at  the price of four dollars 
per acre, and for his quiet and peaceful possession and enjoyment of the 
premises meanwhile; in which agreement, subsequent modifications were 
made, copies whereof form exhibits in  the case. 

That, under the agreement, the defendant occupied, and at  ( 83 ) 
great expense in clearing, ditching, cultivating, and putting up 
buildings, improved the land, as required of him in  the agreement, and 
gave the note sued on in part, for the stipulated rents. 

That while in possession, and thus employed, the defendant was 
evicted from the premises, in  an action. brought by one Joseph S. 
Cannon, under a paramount title, against tho lessors, in enforcing a 
mortgage made by them, at  the time of their own purchase from him; 
and that thereby, great damage and loss were sustained by the defendant, 
to-wit, $10,000, for which judgment is demanded. At Spring Term, 
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1885, the "counter-claim and account" mere referred, without prejudice, 
to a commissioner, and he v7as directed to report his findings of law and 
fact. 

The referee made his report at Fall Term, 1885, of the evidence, and 
his findings, from which, it appears, that the defendant expended ill 
improvements, $3,99O67//loo, the increased value imparted to the land, by 
means of which, does not exceed the rental value; that neither has been 
ready or able to comply mith their respective stipulations, and no dam- 
ages are due defendant. 

The referee further finds, that the defendant is indebted to the plain- 
tiffs upon the said note, in the sum of $69673//loo, principal money, mith 
interest from April Ist, 1882. Numerous exceptioiis were taken by the 
defendant to the report referable to the counter-claim, and npon his 
demand, certain issues were1 framed and submitted to the jury, which, 
with the responses to each, are as follows: 

1. Did the plaintiffs comply with the contract with defendant, de- 
scribed in his complaint ? Answer : No. 

2. Were they a; any time able to comply with the same? Answer: 
No. 

3. Was defendant able to comply v i th  his ? Answer : Yes. 
4. Was he prevented from so doing by the plaintiffs? Answer : Yes. 
5 .  Did defendant, Hall, offer to perform his part of the contract? 

Answer: Yes. 
( 84 ) 6. What damages has defendant Hall sustained? Answer : 

$4,196.67. 
7. Was Mr. Hall evicted from the premises? Answer: Yes. 
There mas a judgment upon this ~ e r d i c t  for the defendant, and the 

plaintiffs appealed. 

Xr. WT. J. Grifiirz, for the plaintiffs. 
Mr. E. F. Aydlett, for the defendant. 

SMITH, C. J. (after stating the facts.) The only error assigned in 
the argument, in this Court, is in  the judgment, rendered for the full 
amount of the counter-claim, and in disregard of the debt due the plain- 
tiffs upon the undisputed note, the original cause of action. I t  is sug- 
gated for the appellee, that the amount due the plaintiffs was deducted 
bv the jury from the damages ascertained, and that the sum found in 
response to that issue, is the excess of the damages. The counsel do not 
agree, that the jury acted upon any such instruction, and as it was not 
appropriate to the inquiry in  which the response was returned, it does 
not find any countenance in the record. 



N. C.] OCTOBER TERM, 1886. 

We must be governed entirely by the latter. There was no contro- 
rersy about the note, and the sole issue, assuming the defendant, upon 
the other findings, to  be entitled to  damages, mas, "What damages has 
defendant Ha l l  sustained?" 

The case is a simple one. The plaintiffs' demand is  admitted, the 
damage sustained by reason of the violations of the terms of the contract 
of lease, on  the par t  of the plaintiffs, is  assessed a t  $4,19667//100, a sum 
slightly a b o ~ e  the estimate made by the referee of the defendant's 
expenditures. 

The  latter must be reduced by the lesser sum, and judgment rendered 
in  favor of defendant for what remains. 

T h e  appeal racates the judgment, and there being error in it, this 
Court will proceed to  "render such sentence, judgment and decree as 
on inspection of the  whole record it shall appear to  t h e m ,  ought, in law, 
to  be ~*enclered tlzereolz." The Code, $957. 

Judgments. thus modified, will be entered for the defendant. ( 85 ) 
The  plaintiffs will pay  the costs of the appeal to this Court, and 
the defendant, the costs incurred in  the Court below, as there adjudged. 

Error .  Modified. 

Cited:  Rogers I;. Bank, 108 N .  C., 5 7 8 ;  Carter v. Rountree, 109 
N. C., 31. 

DANIEL G. SMAW v. WM. COHEN et al. 

1. A want of jurisdiction apparent on the record, will be taken notice of by 
the Supreme Court, although not pointed out by a demurrer. 

2. A proceeding under the statute (The Code, $1790), to establish a claim 
against a ferne couert, and to have a lien declared for materials furnished. 
and work and labor done, in erecting a house on her land, must be 
brought before a Justice of the Peace, if the amount claimed is under two 
hundred dollars. 

3. Where the proceeding is not under the statute, but a civil action, to coerce 
payment out of the separate estate of a feme couert, for her contracts, the 
Superior Court alone has jurisdiction, although the amount be less than 
two hundred dollars. 

(Xurphy v. XcSeill, 82 R'. C., 221, and Fisher v. Webb, 84 N. C. ,  44, cited and 
approved. Doughertu v. Sprinkle, 88 N. C., 300, and Webster v. Laws, 89 
N. C., 224, distinguished and approved). 
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CIVIL ACTIOK, tried before Xhephercl, Judge, at February Term, 1886, 
of CUTEN Superior Court. 

The action was heard upon complaint and demurrer, and his Hol~or  
overruled the demurrer, and the defendants appealed. 

X o  counsel for the plaintiff. 
Mr. W. TV. Clark, for the defendants. 

S ~ ~ I T H ,  C. J. This action, commenced in the Superior Court of 
Craven, on Soaenlber 8th, 1884, is prosecuted to establish a claini 
against the feme defendant, for materials furnished for, and work and 

labor expended upon certain houses, erected upon lots belonging 
( 86 ) to her, in the town of Newbern, and to enforce the statutory lien. 

The conlplaint alleges, that he mas thus employed by her, through 
the agency of her husband, the defendant William, and his promise, on 
her behalf, of payment, and that there is due him therefor, one hundred 
and thirty-four dollars and interest on that sum. The defendants demur 
to the complaint, assigning as the grounds thereof, that it does not a\-er 
that the indebtedness mas incurred, "either for her necessary personal 
expenses, or for the support of her family, or that i t  was contracted to 
pay her debts, existing before marriage, or that it yas  contracted with 
the written consent of her husband, or that she mTas a free trader at the 
time." 

The demurrer overruled, and time allowed to answer, from ~rhich 
judgment, the defendants appeal. 

3 preliminary difficulty in  the way of proceeding in the cause, arises 
upon the qnestion of jurisdiction, the sum claimed being less than two 
hundred dollars, and this me are required to take notice of, whether sct 
up and relied on as a defence or not. 

The statute, in terms, provides, that the demand shall be asserted, and 
the lien given enforced, by proceedings "commenced in  the Court of a 
Justice of the Peace, and in the Superior Court, according to the juris- 
diction thereof"-The Code, $1790-and when land is to be sold in  
enforcing the lien, that the judgment rendeyed in the Justice's Court, 
shall be docketed in  the Superior Court, ~vhence execution may issue. 
The Code, $1794. 

These directions are positive and explicit, without saying where the 
indebtedness arises out of the contract of a married woman. 

The higher jurisdiction was sought in this case, we presume, in conse- 
quence of the ruling in Dougherty v. Xprinkle, 88 N .  C., 300, that the 
Court of a Justice of the Peace cannot entertain an action against a 
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married woman, upon her promise to pay for work done upon her sepa- 
rate real estate. The ruling is recognized in Webster IT. LUZUS, decided 
at  the next term. 89 N. C.. 224. 

The decision has reference to contracts generally entered into ( 87 ) 
by married women, and their enforcement against their separate 
estates. They are held to be obligatory, not upon the contracting fenze 
covert personally, but upon her separate estate, and as the proceeding is 
in its nature equitable, as in a bill for foreclosure of a mortgage, the 
relief could not be had in a Justice's Court, as is held in Xurpky  r. 
McATeikl, 82 K. C., 221, and in Fisher T. Webb, 84 N.  C., 44. 

But the present action, though instituted as nell to enforce the lien, 
as to establish the debt to m-hich it attaches, is, by the law, required to 
be prosecuted in the Court having jurisdiction, according to the amount 
claimed under the contract, and in  no other. The statute must control 
and modify the general rule, as laid down in those cases, and as it denies 
jurisdiction in the Superior Court for the sum demanded, we cannot 
assume and undertake to exercise it. The action must be dismissed, for 
want of original jurisdiction in the Superior Court. 

Error. Dismissed. 

Cited: Planing Mills v. XcXinch, 99 K, C., 519 ; Rewy v. Henderson, 
102 N. C., 527; Hodges v. Hill, 105 N.  C., 131; Farthing ?;. XhieZcFs, 106 
N.  C., 300; Weathem v. Bomlers, 124 S. C., 611; Finger v. Hunter, 
130 N. C., 532; Harvey v. Johnson, 133 N.  C.,  358; Bull v. Payuin, 140 
N. C., 95; Rutherford v. Ray, 147 N .  C., 258, 261; Comrs. v.  i3'parks, I79 
X. C., 584. 

JAMES L. MORING et als. u. W. G. LITTLE et ale. 

Undertaking on Appeal. 

1. Where it appears that the undertaking on appeal \;as taken by the Judge, 
it cures any irregularity in the justification. 

2. So, where the case on appeal stated, "Bond fixed at $30. Bond filed," which 
was signed by the trial Judge, i t  z ~ a s  he ld ,  to cure any defect in the justi- 
fication. 

(Gruber v. The  Railroad,  92 N. C., 1. cited and approved). 

This mas a motion by the plaintiffs, to reinstate an appeal, dismissed 
at the February Term, 1886, of this Court. 
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The motion mas entered at the last Term, and heard a t  the October 
Term, 1886. 

The facts appear in the opinion. 

( 88 ) S o  counsel for the plaintiffs. 
Mr.  H u g h  F. Xzerray, for the defendants. 

SMITH, C. J. The appeal i n  this case was, a t  the last Term, on 
motion of appellees' counsel, dismissed, for a n  alleged illsufficient justifi- 
cation of the undertaking, and a t  the same time, a motion was made to 
reinstate on the docket, the hearing of which was, by consent, deferred 
to the present Term. I t  has now been argued, and our attention called 
to the concluding part  of the case stated by the Court, which was inad- 
vertently orerlooked when the order of dismission was made: 

'(Plaintiffs appealed to the Supreme Court. Notice of appeal waived. 
Bond on appeal fixed at fifty dollars. Bond filed. 

H. G. CONNOR, 
J u d g e  3d Jucl. Disf." 

The  case falls directly within the ruling in Gruber r. Railroad Co., 
92 N .  C., 1, where it is held, that  mords almost precisely the same, were 
a waiver of the strict statutory requirement, when found in the case 
prepared or adopted by the Court. The  case must be reinstated on the 
docket, and stand for trial at the next Term. 

It is so ordered. 

JOHN F. McCOY v. JOSEPH LASSITER. 

Chatte l  IVorfgage-Pledge-Delivery-Registration. 

1. The distinction between a pledge and a mortgage of personal property is, 
(1) that in the former the title is retained by the pledgor, while in the 
latter, it  passes to the mortgagee, and (2) that, the  deliver^ of the possrs- 
sion of the property to the pledgee, is absolutely essential to a pledge, 
while, between the parties, but not against creditors or purchasers, such 
delivery is not necessary to the validity of mortgage. 

2. Bt common law, delivery and retention of the custody of the ]?roperty, was 
necessary to the validity of a mortgage, as against creditors and pur- 
chasers, but now, by statute, registration is substituted therefor. 

3. A mortgage of chattels, in parol, is good, between the parties. No particu- 
lar form of words is necessary to the constitution of such a mort~aqe. 
I t  is sufficient if i t  appear that the parties intended it to operate as such. 
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This was an action for the recoT7ery of a horse, and damages, ( 89 ) 
tried before Avery,  Judge, at  the Fall Term, 1885, of L E N ~ I R  
Superior Court. 

The plaintiff alleged that he mas the owner, and entitled to the pos- 
session of the horse, of which he had been wrongfully deprived by the 
defendant. 

The defendant denied these allegations. 
The plaintiff testified that the horse a a s  his property, and had been 

taken unlawfully from his possession, by the defendant Lassiter; that 
the defendant had signed a claim and delivery bond, as his surety, in an 
action brought by him against one Carman; that nothing was said bgr 
him or Lassiter about delivering the horse in controrersy to defendant, 
when he signed the bond for him, and the horse was not then in his 
(Lassiter's) stable. 

Lassiter testified that the plaintiff applied to him to become his surety 
on a claim and delivery bond, and at the time, having his horse in his 
stable to be fed, the plaintiff said to him, "you take this horse (pointing 
to the horse in controversy), and keep him till the suit is decided"; that 
he did not, at that time, agree to become surety, but they went to the 
store of Stanly, about one hundred yards off, and there he and Stanly 
signed the bond, and he then loaned the horse to the plaintiff, and he 
might hare said, he loaned him to plaintiff until the suit was decided. 

Stanly testified, that plaintiff and defendant came into his store, and 
plaintiff said he wanted him and Lassiter to sign his bond, and he would 
t u m  over the horse in codrovemy, and if the suit should go against him, 
and his sureties have the costs to pay, that lie and Lassiter could sell the 
horse and pay i t ;  that they thereupon signed the bond, and after it TI-as 
signed, Lassiter said plaintiff, "we will loan you this horse." 

Carnian testified to the same effect. He  stated, that plaintiff ( 90 ) 
asked Lassiter to go on his bond; Lassiter said, "I don't want to 
go on anybody's bond unless I am secured." McCoy said, "1 will pawn 
my horse and buggy;" the horse was then in  the stable. Lassiter then 
m-ent up to Stanly's store and said to Stanly that plaintiff proposed to 
pawn his horse and buggy. Stanly said "all right," and they signed 
the bond; afterwards Lassiter turned around and said to plaintiff, as they 
went out, "that he ~vould loan hini the horse." 

The Court instructed the jury: 
1. That i t  appeared from the testimony, that the title to the horse , 

was in the plaintiff, when the defendant and Lassiter signed the bond, 
in the case of NcCoy v. Carman. 

2. That in no view of the testimony, could the jury find that the horse 
was put in pledge to Lassiter, or that the legal title passed from McCoy 
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to Lassiter, and the jury must find the first issue in faror of plaintiff. 
Defendant excepted. Verdict and judgment for plaintiff, and defend- 
ant appealed. 

X r .  W .  R. Allen, for the plaintiff. 
X r .  Geo. Rountree. for the defendant. 

ASHE, J. (after stating the case). We think it is manifest from the 
testimony in the case, that the plaintiff intended to give to the defendant 
Lassiter and Stanly, the sureties on his bond, a lien on the horse in con- 
troversy. And i t  is equally manifest, that Lassiter supposed that he was 
secured by the transaction. 

The evidence in the case mas entirely sufficient to establish an agree- 
ment between the parties, that the defendant should have a lien on the 
horse, for his indemnification as plaintiff's surety; for the plaintiff, in 
the first instance, while the horse mas in defendant's stable, made the 
proposition to Lassiter to sign the bond, as his surety. "You take the 
horse (pointing to the horse in controversy) and keep him until the suit 
is decided." Then, at Stanly's store, the plaintiff renewed the proposi- 

tion, by saying, "he wanted the defendant and Lassiter to sign his 
( 91  ) bond, and he would turn over the horse, and if the suit should go 

against him, and his sureties had the costs to pay, that defendant 
and Stanly could sell the horse and pay it.'' Stanly and the defendant 
did sign the bond, and their doing so, mas an acceptance of the plaintiff's 
proposition, and was as binding between the parties as if it had been 
agreed upon by them, in express terms. But what was the nature of the 
agreement? I t  was, that the defendant and Stanly should have a lien 
upon the horse, to secure their indemnity. There can be no question 
about that. But what kind of lien? I t  must have been either a pledge 
or mortgage. I f  a pledge, a delivery of the property into the possession 
of the pledgee mas absolutely essential-Schouler on Personal Property, 
513-but not so with a mortgage of chattels. 
At common law, a par01 mortgage of personal property was good inter 

parties, even without delivery of possession of the property. 
To give a chattel mortgage ralidity at  common law against creditors 

and purchasers, it was essential that the custody and possession of the 
goods should be delivered to, and retained by, the mortgagee, but as 
between the parties, delivery and possession, while essential to constitute 
a pledge, are not necessary to the validity of a mortgage. I n  this respect 
the common law rule has not been changed by statute. Jones on Chattel 
Mortgages, $176. 
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The intent of the statute requiring registration, :ras to do away IT-it11 
the necessity of delivery, and enable mortgagors to hold possession until 
default. 

For this purpose, registration is required, as giving greater notor ie t~ 
than delivery and retention of possession. Registration was intended 
a s a  substitute for delivery. Ibid. 

Whether this transaction was a mortgage or a pledge, must depend 
upon the intention of the parties, as to whether it was intended that the 
title to the horse should be retained by the plaintiff or passed to the 
defendant, for that is the main distinction between a mortgage and 
pledge, and i t  was a question of fact to be determined by the jury, which 
virtually resolved itself into the question, mhether it was a mortgage or 
pledge. 

I f  the jury should have come to the conclusion that it was ( 92 ) 
intended to be a pledge, then, whether it was a valid pledge, ~ o u l d  
depend upon the further fact, whether the horse was in the possession 
of the defendant when the bond was giren, and the agreement became 
complete. 

The plaintiff stated that the horse was not in the stable when the bond 
~ v a s  signed, but the circumstances of the transaction tend to a different 
conclusion. 

His  Honor then should have left the matter to the jury, with instruc- 
tions as to what was a mortgage and what a pledge, and if they believed 
that the transaction was intended by the parties to be a pledge, they 
should then inquire, whether the horse was in the stable of the defendant 
when the bond was signed, and if there, in that view of the case, they 
should find in favor of the defendant, but if not, then they should find 
for the plaintiff. But if they should be of the opinion, that it was the 
intention of the parties, by this agreement, that the title of the horse 
should pass to the defendant, to be held by him as a security for his 
indemnity as surety on the bond, then the contract was a mortgage, and 
it was immaterial whether the horse was in the stable of the defendant 
at  the time the bond was signed, and they should find for the defendant. 

To constitute a mortgage, no particular words are necessary. "If a 
security for money is intended, that security is a mortgage, though not 
having on its face the form of a mortgage; it is the essence of a mort- 
gage that i t  is a security." Jones on Chattel Mortgages, $24. 

"We give a lien on the horse, Charley, to have and to hold until the 
debt is paid," has been held in Alabama, to be a mortgage. Ellington 
v. Charleston, 51 Ma., 116. So the words, "I hereby pledge and give a 
lien," Langdorb v. Bull, 9 Wend., 80. So, also, the words, '(turned out 
and delivered to A, one white and red cow, which he may dispose of in 
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fourteen days, to satisfy an  execution," Atwater v. ~Wann, 10 Vt.  And 
in  addition to  these authorities, "a Court of Equity will recog- 

( 93 ) nize and sustain a contract, creating a lien upon property, as a 
mortgage, whenever it appears from the contract the parties 

intended i t  to operate as such." Jones on Chattel Mortgages, $12. 
Error.  Reversed. 

Cited: Comron v. Stadand, 103 N.  C., 212; White v. Carroll, 146 
N. C., 233 ; Odom v. Clark, ibid., 551 ; Bank v. Johnston, 161 N .  C., 509 ; 
Brown v. .Mitchell, 168 K. C., 315; Castelloe V. Jenkins, 186 N .  C'., 173; 
Kearns u. Davis, 186 N. C., 523; Cozuan v. Dale, 189 N. C., 699;  Gvier 
v. Weldon, 205 N.  C., 578. 

ISAAC SR'OTVDEN et al. v. THE NORFOLK SOUTHERN RAILROAD 
COMPANY. 

Assignment of Error-Xegligence-Injury to Stock b y  Railroad. 

1. An exception, "that the verdict is contrary to the law and the evidence," 
will not be considered, on appeal, as the jury is the sole judge of the effect 
of the evidence, and the exception, that the verdict is contrary to law, is 
too vague to be entertained by the Court. 

2. Where a horse was feeding within three feet of a railroad track, in plain 
view of the engineer, who did not slacken the speed of the train, or take 
other precautions, until the train was ~ i t h i n  close proximity to the horse, 
and he had gotten upon the track, I t  was held, negligence. 

(TT'il8on r. The  Railroad, 90 N. C. ,  69, cited, distinguished, and approved). 

CIVIL ACTION, tried before Gz~dger; Judge, and a jury, at March Term, 
1886, of CURRITUCK Superior Court. 

There  was a verdict and judgment for the plaintiffs, and the defendant 
appealed. 

The  facts are stated in  the opinion. 

N o  counsel for the plaintiffs. 
Mr. L. D. Starke, for the defendant. 

SMITH, C. J. The  object of this suit, is  the  recovery of the value of 
the plaintiffs7 horse, killed on November 13th, 1884, by the alleged negli- 
gent running of a train of cars over the defendant's railroad. The  testi- 
mony is  concurrent to the effect, that  the horse was feeding i n  a ditch, 
some three feet from the track, which passed through the pasture 
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of one of the plaintiffs, when, as the traiu approached, and came ( 94 ) 
nithin the distance of less than fifty yards from the place, the 
horse became frightened, ran a few yards along the ditch, ond then, 
springing upon the track, dashed forward until he encountered the cattle- 
guard, over which he attempted to jump, and fell in  the culvert, where 
he was struck by the locomotive and killed. The engineer testified to 
first seeing him, quietly grazing, about one hundred and fifty yards in 
adx-ance, while others said he could have been seen for four hundred 
yards; that he at  once sounded the alarm whistle, gave the signal to put 
down brakes, and reversed his engine, and thus checked the speed of the 
train, but could not bring it to a stand-still, until it came in contact with 
the horse. 

This witness, a conductor in  the service of the company, but riot on 
this occasion in charge of the train, and the fireman, gal-e substantially 
the same account of the occurrence, and say, that whate7-er was practi- 
cable, was done to arrest the motion of the train, which was long and 
consisted of from 16 to 19 loaded cars, but so great was the mome~ztum, 
that it could not be stopped before ,reaching the horse. This testimony 
was not in harmony with that of the plaintiffs' witnesses, one of whom 
was in his yard at the time, within twenty-five yards of the place of the 
accident, and saw what occurred, who says the train was running at  its 
usual speed, and there was no halt in its onward progress ; that he heard 
the alarm whistle when the cars were within 300 or 400 yards of the 
horse, and they continued on. Other witnesses gave eridence of similar 
import. 

The train did stop, after striking the horse, a short distance beyond 
the place of the collision. We reproduce the substance and general 
character of the conflicting e~-idence, in order to a proper understanding 
of the exception, upon which the case comes before us, upon the defend- 
ant's appeal. 

The defendant requested, and the Court gave, an instruction in these 
words : 

"If the owner permitted his horse to stray off and get on the ( 95 ) 
track of defendant's railroad, and it got killed or hurt, the com- 
pany is not liable, unless the agents were carelessly running the train, or 
could, by the exercise of proper care, after the horse was discovered, have 
avoided or prevented the injury. Proper care means reasonable care." 

The following instruction was asked, and refused: 
"It was not incumbent upon the servants of the defendant, to stop its 

train or slacken its speed, because of a horse browsing in a ditch in the 
field on the side of the railroad, and that, if the company and its serv- 
ants were not carelessly or negligently running the train, when the horse 
was discovered 0% the track, the company is not liable in this action, 
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unless it could, by the exercise of reasonable care, after the horse mas 
discovered on the track, have avoided or prevented the injury." 

Instead, and as a substitute, the jury were charged: 
"That, if the horse was discovered grazing, or could by reasonable 

care, have been disco~ered, in the ditch along the railroad track, it mas 
the duty of defendant's servants to adopt such precautionary measures 
as would enable them to avoid injuring the horse, in case he should jump 
suddenly upon the track." 

The errors assigned in the record, consist: 
1st. I n  the refusal to give the second instruction. 
2d. I n  giving that in substitution, and 
3d. For that, the verdict was contrary to the law, and to the evidence. 
The last exception we cannot consider, for the weight and effect to be 

given to the evidence belongs exclusively to the jury, and an averment 
that the verdict is "contrary to law," specifies no distinct error, and is in 
terms, entirely too vague and indefinite. 

The refused instruction pretermits all reference to responsibility for 
the management of the train, and the duties imposed on those having 
it in charge, until the horse was actually upon the track, when, it is 

quite manifest, the proximity and speed of the train rendered the 
( 96 ) impact unavoidable; while the substituted direction covers also 

the antecedent time, when the animal was, or by the use of reason- 
able ~igi lance and care, could h a ~ e  been seen, involving the duty of 
keeping a proper lookout, and so delaying the train, as would admit of 
an avoidance of the injury, should he become alarmed and frightened, as 
the train came near, and jump, as in fact he did, upon the road, just in 
front of it, and but a short distance from it. We think the modifica- 
tion was eminently suitable, and that a proper vigilance was called for, 
to see what effect would be produced by the rapid approach of the train 
towards the place, and in a direction to pass but a few feet from him. 
d wild alarm might be reasonably expected under the circumstances, and 
it was quite as probable, that in the effort to escape impending danger, 
he would run upon, as fly from, the track. The! "precautionary meas- 
ures," mentioned in the charge, and looking to the possible consequences 
of the action of the horse, before an inrushing train, nervous and wild 
with fright, ought to have been taken, and it was proper for the obliga- 
tion, thus imposed upon the officers in control, to have been brought to 
the attention of the jury. 

Had the speed been sufficiently slackened, as it was not, according t o  
the evzdence of the plaintifs' zuitnesses, while those of the defendant say 
i t  was, (and this fact was for the jury to determine,) the catastrophe 
could perhaps have been avoided; and at least it was negligence to disre- 
gard the indications of danger and make no effort to guard against it. 
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The action haying been brought within six months, the prima facie 
case of negligence made by the statute (The Code, §2326), devolved upon 
the company the duty of showing that all proper care was used, and no 
neglect could be imputed to the company or its agents; and not only do 
the facts in  proof, if the plaintiffs' testimony is accepted, fail to repel 
the prima facie evidence, but they show a want of care and vigilance such 
as the law demands. 

The case of Wilson, v. Railroad, 90 N. C., 69, cited for the ( 97 ) 
defence, does not in any degree militate against the riew taken 
of the case. 

I n  the opinion delivered by MERRIMON, J., this general rule, governing 
the conduct of those in  charge of running railway trains, is stated : 

"It may be conceded, that when cattle are quietly grazing, resting or 
moving near the road, not on it, and manifesting no disposition to go on 
it, the speed of the train need not be checked; but the rule is different 
when the corn or mule is on the road, and runs on, then off, along, near 
to, and back upon it. I n  such case, reasonable diligence and care require 
that the engineer shall slacken the speed, keep the engine steadily and 
firmly under his control, and, if need be, to stop it, until the danger shall 
be out of the way." 

All the reasoning applied to a frightened animal, running wildly on 
and off the track, in  its reckless effort to escape, and which dictates a 
diminution of speed, is quite as applicable to the case of a nervous 
animal, such as a horse, which, when alarmed, seems often to be utterly 
heedless of consequences, or of the path of safety, in its mad efforts to 
escape. I t  was reasonably certain that the horse mould be frightened, 
when he saw what vas  rapidly, in appearance, coming upon him, and 
mould not remain quiet when it passed within some three feet of him. 
H e  would be quite as apt, as he did in fact, after rushing a short dis- 
tance along the ditch, to leap upon the road as upon the opposite bank. 
This possible, if not probable, action, would suggest itself to any careful 
and considerate person, and the necessity of being on the lookout, and 
taking proper precautions, such as slowing the locomotire, to guard 
against mishap and danger. I t  is true, the officers of the company 
testify that this was done, but witnesses for the plaintiffs testify differ- 
ently, and the fact, upon the opposing evidence, has been found by 
the jury. 

There was no error in  the instruction complained of in this aspect of 
the case, and upon the assumption that no attention was to be 
given to the moving of the engine until the animal mas on the ( 98 ) 
track. 

The judgment must be affirmed. 
No error. Affirmed. 
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CHAMBLEE 2). BAKER. 

Cited: Carlton v. R. R., 104 N. C., 368; Bullock v. R. R., 105 N. C., 
189; Randall v. R. R., 107 N.  C., 755; W u ~ d  v. R. R., 109 N.  C., 360; 
Hinkle v.  R. R., ibid., 479; Pickett v. R. R., 117 N.  C., 630; Doster v. 
R. R., ibid,, 662; Styles v. R. R., 118 N.  C., 1089; Brinkley v. R. R., 
126 N. C., 93; Moore v. Electric Co., 136 N.  C., 556; Snipes v. Mfg. Co., 
152 N.  C., 46; Enloe v. R. R., 179 N. C., 85; Davis v. R. R., 187 N. C., 
152. 

WEBSTER CHAMBLEE v. RALEIGH BAKER. 

Appeal-Undertaking on, W h e n  to be Piled-Justification of Case on 
Appeal-Cont~acts f o ~  Service. 

1. The ten days within which the undertaking on appeal must be filed, are not 
counted from the day on which the judgment is rendered, but from that 
on which the Court adjourned. 

2. Where the justification to the undertaking on appeal was taken before a 
person purporting to be a Justice of the Peace, and who signed the jurat 
a s  such, it  will be presumed that  the person signing the jurat was a 
Justice, in  the absence of evidence that  he was not so in  fact. 

3. An undertaking on appeal is sufficient, although i t  does not recite which 
party appealed. 

4. No case on appeal is necessary, when the case is tried in the Court below 
upon a case agreed, or on a demurrer. 

5. Where the plaintiff contracted to work for the defendant for a year, and 
was to be paid by the month, but broke his contract and stopped work 
without excuse, before the year expired, I t  was held, that he could re- 
cover for the time he did work, a t  the contract rate per month. 

6. When, in  such case, the contract is entire and indivisible and by the nature 
of the agreement, or by the express provisions of the contract, nothing is  
t o  be paid until all is  performed, the plaintiff cannot recover, unless he 
aver and prove compliance with the contract on his put.  

7. Under the former practice, in  actions on a special contract to pay for 
services to be rendered, and which were rendered, no evidence in defence, 
or to reduce the recovery, was admissible to prove any misconduct on the 
part of the plaintiff, or dereliction in  the service, but since The Code, this 
defence may be set up, and the entire controversy settled in one action. 

(Worthy v. Brady, 91 N. C., 265;  Turrentine v. The Railroad, 92 N .  C., 642; 
GEerk's ODcu v. Huffsteller, 67 N. C., 449 ; Thigpen v. Leigh, 93 N. C., 47 ; 
L a w e n m  v. Hester, Ibid 79; Zohbs v. Riddick-, 50 N. C., 80; Gorma-n v. 
Bellamy, 82 N. C., 497, cited and approved). 
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APPEAL from a Justice's Court, tried on a case agreed, before ( 99 ) 
Gudger, Judge, at Spring Term, 1886, of HERTFORD Superior 
Court. 

The action was on a quantum meruit, for services rendered the de- 
fendant by the plaintiff. 

Plaintiff was hired by defendant on February 20th, 1885, to work on 
defendant's farm for the remainder of the year, at  ten dollars a month, 
and it mas agreed that the plaintiff's contract was an entire one for the 
remainder of the year. H e  worked under the contract until the 20th of 
September, 1885, and left without legal excuse. The defendant sus- 
tained no damages in  consequence of plaintiff's leaving. 

The value of plaintiff's services from the time he commenced work 
until he left, was seventy dollars. He has received from defendant 
twenty dollars. 

Upon these facts, the Court gave judgment for plaintiff, and defendant 
appealed. 

Mr. B. B. Winborne, for the plaintiff. 
Mr. John E. Bledaoe, for the defendant. 

SMITH, C. J. (after stating the facts). Upon the calling of the cause, 
the counsel for the appellee moved to dismiss the appeal, for several 
reasons : 

I. For that the undertaking on appeal was not executed within ten 
days from the rendition of judgment. 

11. For  insufficient justification. 
111. For that the undertaking fails to show by whom the appeal is 

taken, and 
IT. For want of a case, as required by the rule on appeals. 
I n  our opinion, none of the grounds assigned are sufficient to sustain 

the motion. 
The Court, at  which the cause was tried, began its session on April 

12th, and the undertaking bears date the 24th, twelve days thereafter, 
and recites the judgment as having been taken, as it properly should do, 
on the first day of the Term. I t  does not appear, and we cannot 
assume, that the business was all disposed of on that day, fol- (100) 
lowed by an adjournment. 

The period of ten days counts not from the day of the term when in 
fact the cause was determined, but from the day of its closing. Worthy 
v. Brady, 91 X. C., 265; Turrentine v. Railroad, 92 N. C., 642. 

The justification appears to have been before a Justice of the Peace, 
who, acting in that capacity, is recognized as such officer, and we must 
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recognize his acts, in the absence of evidence, or suggestion even, that he - 
mas not in fact a Justice. 

For  that, it does sufficiently appear who appeals. The record reciting 
the judgment, adds, "from the foregoing judgment the defendant appeals 
to the Supreme Court." The fact also appears from the recitals in the 
undertaking itself, for it avers a judgment recovered by the plaintiff 
"against the defendant," and the appellant is designated by name, as well 
in  the body of the instrument as in its execution. But if unnamed, the 
undertaking would be effectual, as held in Clerk's 0 , f ice  v. Htcflstdlel-, 
67 N. C., 449. 

The motion to affirm the judgment, for want of a case, as  e ell as to 
dismiss the appeal, for this cause, must be o~erruled. 

The case is made out in the facts agreed and submitted, and the appeal 
from the adjudication upon them is a sufficient assignment of error. I t  
does not, in this respect, differ from a ruling upon a demurrer to the 
complaint, when no separate case is required. I n  each case, the question 
is as to the plaintiff's right of action and recovery upon the facts as 
stated. 

Disposing of these preliminary matters, we proceed to consider the con- 
troversy upon its merits. 

The appellant insists, that the contract being special, for labor for 
the entire residue of the year, though the compensation is measured by 
months, that the plaintiff having left before the expiration of the time 
"without legal excuse," cannot recover for the partial service performed. 

The general rule is thus laid down, and is sustained by numer- 
(101) ous adjudications, cited in the American Editors' Notes to the 

case of Cutter v. Powell, 2 Smith's Leading Cases, 1 :  "But if 
there has been an entire executory contract, and the plaintiff has per- 
formed a part of it, and then wilfully refuses, -without legal excuse, and 
against the defendant's consent, to perform the rest, he can recover noth- 
ing, either in general or special assumpsit." 

The same rule has been repeatedly recognized and acted on in this 
Court, the more recent cases, wherein references to others may be found, 
being Thigpen r. Leigh, 93 N .  C., 47, and Lawrence v. Rester, Ibid., 79. 

Indeed, so stringent was the former practice, that in an action upon a 
special contract to pay for service to be rendered, and which mas ren- 
dered, no evidence in defence or to reduce the recovery, was admissible to 
prove inattention, neglect, wasted time or other misconduct of the plain- 
tiff, and dereliction in  the undertaken duty, and the defendant was driven 
to a separate action for redress. Hobbs v. Ricldick, 50 N. C., 80. 

I t  is otherwise under the present system, and the entire dispute, in- 
volving opposing demands, is now adjusted in a single suit. This is 
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some relaxation of the doctrine regarding special contracts, and the 
enforcement of the obligations they create. 

The manifest injustice upon such technical grounds, or refusing all 
compensation for work done and not completed, or for goods supplied 
short of the stipulated quantity, and of allowing the party to appropri- 
ate them to his own use, without payiag anything, has been often felt 
and expressed by the Judges, and a mode sought by which the wrong 
could be remedied. 

The mischief is adverted to by this Court, in G o r ~ n a n  v. Bel lamy ,  82 
N. C., 497, when referring to the cases of Dumott v. Jones, 23 How. 

1 (U. S.), 220, and ~ f o n r o e - ~ .  Phi l ips ,  8 Ellis and Black., 739, this lan- 
guage is used: "The inclination of the Courts, is to relax the stringent - 

rule of the common law, which allows no recovery upon a special unper- 
formed contract, nor for tlie value of the work done, because tlie 
special, excludes an implied contract to pay. I n  such case, if the (102) 
party has derived any benefit from the labor done, it would be 
unjust to allow him to retain that without paying anything. dccord- 
ingly, restrictions are imposed upon the general rule, and it is confined 
to contracts entire and indivisible, and \\-hen by the nature of the agree- 
ment, or 1??j express provision, nothing i s  to  be paid till all i s  performed." 

I f ,  by the terms of the agreement, certain sums are due on perform- 
ance of certain parts of the work, thus severing the consideration, sepa- 
rate actions are maintainable for each. And in the construction of the 
agreement, the Court will be guided by a respect to general convenience 
and equity, and the reasonableness of the particular case. 

Thus, the modified rule has been declared to be, that though the con- 
sideration and contract be entire by the apparent terms of the agreement, 
yet such may be the circumstances, as to entitle the plaintiff to a ratable 
compensation for part performance. 

So, the inference, that conlpensation is payable in instalmeiits at  
certain periods, as weekly or monthly, according to the service, unless 
there is a clear and distinct understanding that compensation, as a unity, 
is demandable only at the expiration of the full period of service. 

These views are presented in the able discussion in the note from 
which we haye extracted a part, and rest upon a series of adjudications 
cited. 

I n  our case, the plaintiff's wages are measured by monthly sums, and 
for two months of his work he has received full compensation. This 
indicates an understanding between the parties, that the wages were to 
be paid as the work progressed, and the plaintiff's necessities may have 
required, that he should not be delayed until the end of the year. 

The defendant loses nothing by the plaintiff's leaving, nor is i t  stated 
that the departure was against the defendant's will. Under these cir- 
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cumstances, a n d  t o  avoid manifest injustice, we hold the  rul ing 
(103) t o  be right,  and  tha t  there is n o  error. T h e  judgment must be 

affirmed. 
N o  error .  Affirmed. 

Cited:  Booth  v. Ratcliff ,  107 N. C., 8 ;  M a r k h a m  v. i v a r k h a m ,  110 
N.  C., 358; Wooten  v. Walters, ibid., 256; Greensboro v. iWcAdoo, 112 
N. C., 360; Arrington 21. Arrington,  114 N. C., 114; Guano Co. v. li-icks, 
120 N. C., 29; Coal Co. v. Ice  Co., 134 N. C., 580; Parker v.  Brown,  136 
N .  C., 285; Tussey u. Owen,  139 N .  C., 461; Wallace u. Salisbury, 147 
N.  C., 60; Wil l i s  v. Construction Co., 152 N. C., 105; Jones v. Sandlin, 
160 N. C., 153; Steamboat Co. v. Transportat ion Co., 166 5. C., 586; 
i%IcCurry v. P u ~ g a s o n ,  170 N. C., 468; Ball  v. iVcCormack, I f 2  E. C., 
681. 

W. B. NIXON v. SALLY WILLIAMS. 

Curtesy-Seizin-Entry-Possession. 

1. Seizin implies the possession of an estate of freehold, and seizin in lam 
means the right to have such possession. 

2.  At common law, to entitle a husband to curtesy in his wife's land, either 
the wife, or the husband in right of his vife, must have had a seizin in 
deed, which is the actual possession of the land. 

3. Where a party entitled to the possession of land, enters thereon, he is 
presumed in law to enter under, and in pursuance of his right, no matter 
what may have been the motive for the entry. and he is a t  once clothed 
with every right he can have by virtue of his title which could be asserted 
by entry. 

4. The possession of a widow, to whom no dower has been assiglied, is not 
adverse to the heirs-at-lam of her deceased husband. 

5. Where the wife of the plaintiff, now dead, was entitled to the land in dis- 
pute a s  heir-at-law, and her husband rented it  a s  tenant of the ancestor's 
widow, but the wife lived on the land;  Held, that  she had such seizin a s  
entitled her husband to an estate by the curtesy. 

(Gadsbl~ v. Dye?-, 91 N .  C., 311; CSaylovcZ v. Respass, 92 N. C., 554, cited and 
approved). 

CIVIL ACTION, fo r  the  possession of land, t r ied before Gudger, Judge, 
a t  S p r i n g  Term,  1886, of HYDE Superior  Court .  

T h e r e  was  a judgment f o r  t h e  plaintiff, f r o m  which t h e  defendant 
appealed. 
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I t  appears, that Lorenzo D. Williams died in the year 1874, seized 
and in the actual possession of the lands described in the complaint, 
leaving surviving him, his widow, the defendant, and one daughter, 
Parley Williams, his sole heir-at-law, upon u-hon~ the land descended. 
The latter, in the year 1879, intermarried vi th  the plaintiff, and there 
was born alive of this marriage only one child, a son, who died some 
time in the year 1881, leaving surviving him no brother nor sister, nor 
the issue of such. Afterwards, in the year 1881, the wife of 
plaintiff, the said Parley, died, leaving no child, nor brother, nor (104) 
sister, nor the issue of such, surviving her. 

During the marriage mentioned, the plaintiff cultivated the lands 
mentioned one year, as the tenant of the said Sally Williams, and paid 
her rent for the same. After that, he lived on the lands of a third party, 
and was living there at the time of the death of his wife, but the wife 
was ill for some time before her death, went upon the land in question to 
the dwelling house in which her mother resided, and died there, in 
September, 1881. 

The widow named, has remained upon the lands of her deceased hus- 
band ever since his death, using and cultivating them, and at times, 
letting parts of them for rent, but she has never had dower therein 
assigned to her. 

The parties, by consent, submitted to the Court the above, as the 
material facts of the case. ITpon consideration thereof, the Court gave 
judgment for the plaintiff, and the defendant appealed to this Court. 

No  counsel for the plaintiff. 
Xr .  C. E. Aydleft, for the defendant. 

MERRIMOK, J. (after stating the facts). The plaintiff contends, that 
he has a life estate in the lands described in the complaint, as tenant by 
the curtesy, and is entitled to the possession thereof. The defendant, on 
the contrary, contends that he has not such estate, because his deceased 
wife never had actual seizin of the land. 

Seizin, as applied to land, is a technical term, that implies the posses- 
sion of an estate of freehold. Seizin in  law, is the right to hare such 
possession. Seizin in deed, is the actual possession of the freeholder. 
I t  means more than the mere possession-it is possession with the legal 
right to the estate in the land. 

At the common law, it is essential that the wife, or the husband in the 
right of the wife, shall have seizin in deed-that is, actual seizin- 
actual possession of the estate, to entitle the husband as tenant by (105) 
the curtesy. 
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Now granting that the wife must have had seizin in  deed, as contended 
by the defendant, she had such seizin. I t  is probable that she lired 
with her husband, on the land, during the year he cultivated it-it is 
fair  to infer so; but i t  is certain she vent upon it, and lived with her 
mother in the dwelling house for some time-how long, does not appear 
-before her death, and died there. She was there as of her own right, 
and not simply by perniission or curtesy. She was upon, and in the 
actual possession of her own land, and she could not have been put out 
of possession rightfully. She had actual seizin and perfect title, and 
thus her husband became entitled as tenant by the curtesy, of the land 
whereof she was so seized. The Code $1838. 

No matter what may have been her motive in going upon the land, 
as soon as she went upon it, the law at once clothed her with every right, 
and all the authority she could have by virtue of her title, and which 
she could assert by entry. She could not repudiate her right as the 
owner of the inheritance, and agree to become a trespasser, or to be in 
possession of some other than her real title. 

I n  that respect, the law determined her condition and relation to the 
land. Gadsby r. Dyer, 91 X. C., 311; Gaylord v. Respass, 92 Y. C., 
554. 

The widow entitled to dower remained upon the land after the death 
of her husband, and continued to do so for several years, but no dower 
was ever assigned to her. Her possession mas not adverse to the wife of 
the plaintiff, in  her life-time; indeed, she was in  possession under her, 
and the defendant's presence did not have the effect to prevent the seizin 
of the plaintiff's wife, or his rights as the husband. 

The plaintiff is erltitled to have possession of the land as tenant by the 
curtesy, and the judgment must be affirmed. 

Yo  error. Affirmed. 

Cited: Roberts v. Preston, 106 5. C., 421 ; Atwell v. Shook, 133 3'. C., 
393;  I n  re Dixon, 156 N.  C., 28; Ty~zclall v. Tyndall, 186 N.  C., 277. 

(106) 
JOHN L. HINTON v. JOSIAH ROACH. 

Judgment-Ezecz~tio.11--Dormant Judgments-Description of Land in a 
Deed. 

1. A variance between the execution and the judgment, in regard to the sum 
due, does not vitiate a sale made under the execution. 
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2. A stranger purchasing at a sale under an execution issued on an irregular 
judgment, gets a good title, and even the plaintiff in the judgment gets a 
good title, unless the judgment is aftemards set aside, upon a motion by 
a party to the judgment who is prejudiced by the irregularitr. 

3. In an application to revive a dormant judgment, the affidavit of the judg- 
ment creditor is not the only evidence upon which the Clerk mag proceed, 
and when the judgment debtor is present, and makes no objection to the 
order, it  is sufficient evidence to warrant the revival of the judgment, 
although the judgment creditor does not make an affidavit a t  all. 

4. Where a deed described the land, as "a certain tract in N. Township, ad- 
joining the lands H. S. and others, said to contain 37% acres;" I t  was  
held, a sufficient description to admit parol evidence to fit the description 
to the thing, and identify the land. 

(iLfarshall v. Fisher, 46 N. C., 111 ; Herve l~  v. Edmunds ,  68 N. C., 243; Skinner. 
v. Voore .  19 N .  C., 138; Bender v. Askew,  14 N .  C., 149; Green v. Cole, 3.5 
N. C., 426; Parsons v. McBriCe, 49 N. C., 99; Begley v. ST'ood, 34 N. C., 90; 
Stcrratt v. Crawford, 87 N.  C., 372; Far?ner v. But ts ,  83 Pi. C., 387; Harrell 
v. Butler,  92 K. C., 20, cited and approved). 

CIVIL ACTION, to  recover land, tried before Gudger ,  J u d g e ,  a t  J u n e  
Term, 1886, of PASQUOTANK Superior Court. 

The plaintiff introduced a Sheriff's deed, i n  which i t  is  recited, that  
by virtue of an  execution, issued from the Superior Court of Pasquotank 
county, the Sheriff had levied upon and sold to John  L. Hinton, who was 
the plaintiff in the judgment, that  certain tract of land, situated in  
Newland Township, joining the lands of the said Hinton, M. P. Stokely, 
and others, containing thirty-seven and a half acres. The  deed bears 
date the 18th of September, 1878. H e  also offered in evidence, the 
execution under which the  Sheriff sold the land, which i s  as follows, 
to-wit : 

"WHEREAS, Judgment was rendered on the 23d day of April, (107) 
187-, i n  action between Jno.  L. Hinton, Plaintiff, and Josiah 
Roach, Defendant, i n  favor of the said Jno.  L. Hinton against the said 
Josiah Roach, for the sums of $28, with interest from March 2d, 1854, 
and $63.25, ~ ~ i t h  interest from May 8th, 1860, and $50, from Jan .  gth, 
1862, as appears to us by the judgment roll, filed in  the office of the 
Clerk of said Court. And whereas, the said judgment was docketed i n  
said County, on the 23d day of April, 1870, and the sum of One Hun-  
dred and Forty-one Dollars and Twenty-five Cents is now actually due 
thereon, with interest on the same, as above stated. And the further 
sum of Four  Dollars and Seventy Cents and Four  Dollars and Twenty- 
five Cents, accrued costs and disbursements i n  said suit expended, 
whereof the said Josiah Roach is liable. 

"You are therefore commanded, to satisfy the said judgment out of 
the personal property of said defendant within your county; or if suffi- 
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cient personal property cannot be found, then out of the real property 
in your county belonging to such defendant, on the day when the said 
judgment was so docketed in your county, or at any time thereafter, in 
whose hands soever the same may be; and further to return this execu- 
tion within the first three days of the next term of our Superior Court. 
Issued the 1st day of July, 1878." 

The foregoing execution is endorsed on the back, as follows: "Recei~~ed 
July lst, 1878." (Signed) T. J. Murden, Sheriff. 

"And levied on same day on thirty-seven and one-half acres of land 
in h'ewland township, bounded by the lands of J. L. Hinton, W. J. 
Speuce and others, adjoining the farm where said Josiah Roach resides." 

And across the back of same, in pencil mark is the following endorse- 
ment : 

"Sold Josiah Roach's interest in 37y2 acres land, Jno. L. Hinton, pur- 
chaser, at  $25.00. This 18th of Sept. 1878, Fall  Term." 

H e  then offered the follom~ing documentary evidence from the judg- 
ment docket of Pasquotank Superior Court: 

(108) No. 224, "John L. Hinton v. Josiah Roach. Judgment for 
$28, dated March 2d, 1854. Second g i ~ e n  for $20: Third for 

$43.25, both dated May 8th, 1860. Fourth giaen for $50, dated Jan. 
9th, 1862, and the further sum of $4.70 costs of action. April 23d, 1870. 
Judgment transcript, April 2d, 1870." 

The following entries are made upon said judgment: 
"John L. Hinton maketh oath in due form of law, that he obtained 

a judgment against the above person in the Magistrate's Court, April 
23d, 1870, and the same was docketed on the judgment docket of the 
Superior Court of Pasquotank county, as appears from the record of 
said Court, April 23rd, 1870, for the sums of $28.00, with interest from 
March 2d, 1854, and for $20.00 and $43.25, with interest from Mag 8th, 
1860, and for $50.00, with interest from January 9th, 1862, and the 
further sum of $4.70, the costs of the action. 

"And asks the Court that the judgment may be revived, and execution 
issue thereon in manner as law directs, and to that end he will appear 
before the Clerk of said Court on the 22d day of June, 1878, and make 
motion for renewal, &c., as aforesaid." 

On the back of the foregoing affidavit the following order was written : 
"Upon the hearing, upon the motion in  this cause (the defendant 

being before the Court), the same being heard upon the notice and 
affidavit in the cause, and the defendant failing to produce any receipt, 
or otherwise showing that said judgment was satisfied in whole or in  
part;  i t  is therefore ordered, that execution issue in manner and form 
as the law directs for the sum, kc., set out in said judgment, together 
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with the additional costs of $3.25, advanced by plaintiff for the costs 
thereof, the day and date abovesaid." 

"Execution issued July lst, 1878, and levied on same day on 371/2 
acres of land in Newland township, bounded by the lands of J. L. Hin- 
ton, W. J. Spence and others, adjoining the farm where said Josiah 
Roach resides. (Signed) T. J. hlurden, Sheriff." 

The plaintiff then offered to show by par01 testimony, that the (109) 
defendant, Roach, owned no other land than that described as 
joining the lands of M. P. Stokely, J. L. Hinton, W. J. Spence, and the 
lands on which said Roach lived, and that the land described in the 
Sheriff's levy and deed, and in the complaint, m7ere the same, and that 
the defendant was in  the wrongful possession of the same. 

This testimony was received, and the defendant excepted, because, as 
he alleged, the deed was too vague and indefinite to convey anything. 

The plaintiff rested his case, and the defendant asked for judgment, 
Ist, because the plaintiff had neither shovn a judgment from the Justice 
of the Peace, nor a transcript of his judgment, and had only shown an 
entry on the judgment docket of the Superior Court of Pasquotank 
county; 2d, because the judgment mas dormant at  the time of execution 
issued, as it was not rev i~ed  either upon satisfactory proof or affidavit; 
3d, because the record shows no judgment in favor of plaintiff; 4th, 
because the deed and complaint are too vague and indefinite to allow the 
plaintiff to recover. 

His  Honor overruled the motion, and charged the jury, if they should 
find the defendant in possession of the land, to render a verdict for the 
plaintiff on the issues submitted to them. 

There was verdict and judgment for the plaintiff, and defendant ex- 
cepted and prayed an appeal to the Supreme Court. 

No counsel for the plaintiff. 
Mr. E. E. Aydlet t ,  for the defendant. 

ASHE, J. (after stating the facts). Upon the case as made out by the 
plaintiff, the defendant contended he had failed to make out his case, 
and that he was entitled to a judgment, upon these grounds: 

1. Because the plaintiff had neither shown a judgment from the Jus- 
tice of the Peace, nor a transcript of his judgment, and had only 
shown an entry on the judgment docket of the Superior Court of (110) 
Pasquotank, No. 224, Hinton v. Roach. 

We do not think the objection is tenable. The judgment docket, 
offered in evidence, shows the entry "No 224, to-wit: John L. Hinton v. 
Josiah Roach, judgment for $28, dated March 2d, 1854," and then fol- 
lowed, the entry of several other judgments, for different amounts, ren- 
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dered at different times, making in all the sum of one hundred and 
forty-one dollars and twenty-fiae cents, "and the further sum of $4.70, 
costs of action, April 23d, 1870." 

The entry mas certainly very irregular, but it is manifest from the 
amounts, which are different, and the memorandum appended, that they 
n7ere transcripts of judgments, rendered before a Justice of the Peace, in 
favor of John L. Hinton, against Josiah Roach. The execution recites 
the judgment in favor of a in ton  v. Roach, for $28, and there stands 
upon the judgnlent docket, a judgment for that amount, in favor of 
Hinton v. Roach. The plaintiff, then, has shown an execution and a 
judgment. I t  is true, the execution recites other judgments, and calls 
for a larger sum than the $23, but that irregularity is cured by $1347 
of The Code, (Acts of 1848, chap. 53)) which declares, "wherever prop- 
erty may have been sold by an officer, by virtue of an execution, or other 
process, commanding the sale thereof, no variance between the execution 
and the judgment, whene~er  the same was issued, in the sum due, in the 
manner i n  which it is due, or in the time when i t  is due, shall invalidate, 
or affect the title of the purchaser of such property." Xarshall v. 
Fisher, 46 N. C., 111. The plaintiff, then, has shown an unobjection- 
able execution. 

But it is contended, that eaen if that be so, still, as the plaintiff in the 
execution was the purchaser at the Sheriff's sale, he is bound to show a 
judgment, which he has failed to do, because the entry of the judgment, 
offered by him in evidence, was a nullity. But that is not so. I t  pur- 
ports to be a judgment of a Court of competent jurisdiction, and the 
most that can be said against its validity is, that it is irregular-not 
entered according to the course and practice of the Court, but it is 

conclusire, until set aside, and can olily be set aside at the in- 
(111) stance of a party to the action, who is prejudiced by it. Hervey 

v. Edmunds, 68 X. C., 243. 
But, whether set aside, or not, a stranger, who purchases under an 

execution issued upon it, mill get a good title, and so will the plaintiff in 
the judgment, if it is not set aside, but when set aside, i t  d l  no longer 
justify him, in any of the acts done under it. I t  is then the same as to 
him as if it had never been. Slcinner v. Xoore, 19 N. C.. 138; Bencle~ V. 

Askew, 14 N. C., 149. The judgment, then, not having been set aside, 
it will support the title of the plaintiff, until i t  is set aside, and wen 
when that is attempted, the effort to do so, may possibly be defeated by a 
motion on the part of the plaintiff to correct the irregularity, by an 
amendment of the record. Green T. Cole, 35 K. C., 425; Parsons v. 
McBride, 49 N. C., 99; Bagley v. Wood, 34 N. C., 90. 

The next exception taken by the defendant was, "that the judgment 
mas dormant at the time of execution issued, as it was not revived either 
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upon satisfactory proof or affidavit." I n  Xurratt v. Crawford, 87 N. C., 
372, it was held: "It is not required that an affidavit be made that the 
judgment, or some part of it, remains unsatisfied and due, since while, 
if the fact is to be established by the plaintifYs own oath, i t  niust be in 
that form, any other 'satisfactory proof' is admissible for that purpose." 
The fact that the defendant was present when the order was made by 
the Clerk, and offered no objection to the order, was sufficient proof to 
warrant the Clerk in  concluding that the judgment was unsatisfied. His  
silence was properly taken as an admission of the fact. 

The defendant's only other exception was, "that the deed and com- 
plaint are too vague and indefinite to allow the plaintiff to recover." 

This exception goes to the description of the land sued for, in the 
complaint and Sheriff's deed. The complaint describes the land, as 
"that certain tract of land adjoining the land of the plaintiff, and 
of Xarshall P. Stokely and others, now wrongfully possessed by (112) 
the defendaut, containing thirty-sellen and one-half acresv-and 
i t  is described in the deed, as a "certain tract of land, in  Newland Town- 
ship, joining the lands of said Hinton, 31. P. Stokely and others, said to 
contain thirty-seven and a half acres more or less." 

I n  the Court below, the plaintiff offered to shorn, by parol evidence, 
that the defendant Roach owned no other land than that described, as 
joining the lands of N. P. Stokely, J. L. Hinton, W. J. Spence and the 
land on which said Roach lived, and that the land described in the 
Sheriff's levy and deed, and in the complaint, were the same. The 
evidence was objected to by the defendant, but received by the Court. 
The description of the land, in the complaint and deed, mas sufficient to 
admit extrinsic evidence of its identity. The description is very similar 
to that in Farmer r. Batts, 83 N. C:, 387, where the description was, 
"One tract containing 193 acres, more or less, i t  being the interest in 
two shares, adjoining the lands of J., B., E., O., and others," and i t  mas 
held, that the description was not too indefinite to admit parol evidence, 
to fit the description to the thing. That decision is so apropos to the 
question under consideration, that it must govern this case, and i t  is 
needless to cite any other authority to the same effect, except that of 
Harrell r. Butler, 92 N .  C., 20, in which the decision in Farmer v. Batts 
is approved. 

There is no error. The judgment of the Superior Court is affirmed. 
No error. Affirmed. 

Cited:  McCanZess v. Flinchurn, 98 N.  C., 377; Walton v. XcKesson, 
101 S. C., 442; Blozv v. Vnughan, 105 N .  C., 207, 208; Perry v. Scott, 
109 N.  C., 381; Xarshburn v. Lasklie, 122 N.  C., 239. 
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WOODHOU~E G. CAIN. 

(113) 

&I. E. WOODHOUSE v. ISAIAH CAIN. 

Internal C'ommerce-Inland Navigation-Liability of Shipowner f o ~  
Loss of Freight. 

1. The statute of the United States, (Rev. Stats., $4282), does not relieve the 
owner of a vessel from the consequences of his own negligence, but only 
from that of his employ& and servants. 

2. Navigation upon a soul~d of limited area, lying entirely within a State, is 
inland navigation, and is not embraced in the provisions of the Act of 
Congress. Rev. Stats. of the U. S., $84282, 4289. 

3. R'avigation on Currituck Sound, in this State, is inland navigation. 

CIVIL ACTIOX, heard on appeal from a Justice of the Peace, before 
Gudger, Judge, at March Term, 1886, of the Superior Court of CURRI- 
TUCK county. There was a verdict and judgment for the plaintiff, and 
the defendant appealed. 

The facts are fully stated in the opinion. 

iWr. W. J. Grifin, for the plaintiff. 
Mr. L. D. Starke, for the defendant. 

SMITH, C. J. This action, commenced before a Justice of the Peace, 
and, by successire appeals of the defendant, removed to this Court, is to 
recover the value of five barrels of flour, shipped on board the steamer 
"Bonito," then owned and commanded by the defendant, to Poplar 
Branch, on Currituck Sound, in this State. The goods, as  ell as the 
steamer, were burned at the wharf, before she started on her voyage, by 
fire, which originated in a near warehouse, and was thence conlmunicated 
to the vessel; and there is no allegation of negligence or want of care 
in  the defendant, to which the damage could he attributed. The defence 
arises under the Act of Congress, of March 3, 1851, the pro~isions of 
which, so far as they apply to the present controversy, are as follows: 

"KO owner of any vessel shall be liable to answer for, or make 
(114) good to any person, any loss or damage, which may happen to any 

merchandise, whatsoever, which shall be shipped, taken in, or put 
on board any such vessel, by reason or by means of any fire happening to, 
or on board the uessel, unless such fire is caused by the design or negli- 
gence of such owner." Rev. St. U. S., $4282. 

"The provisions of this title," relating to the limitation of the liability 
of the owners of vessels, "shall not apply to the owners of any canal 
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boat, barge or lighter, or to any vessel of any description, whatsoever, 
used in  river or inland navigation." $4289. 

I t  is insisted for the defendant, that the contemplated voyage involved 
i n  the contract, was not wholly '(inland navigation," within the qualifi- 
cation of the last recited section, inasmuch as the large area of water 
forming Currituck Sound was to be traversed before reaching the point 
of destination; and this is assimilated to the great lakes on our northern 
frontier, and to Long Island Sound, the former of which, in Moore v. 
The Am. Nav. Co., 24 Howard, 1, and the latter in Prov. & N. Y. 
Steam. Co. v. H i l l  Man. Co., 109 U. S., 578, are declared not to be 
"inland" waters in  the sense of the statute. 

The defendant is not only the owner, but also the commander, having 
personal management of his vessel, and the statute manifestly looks to 
an  exoneration of one who owns or has an interest in a ship, under the 
control and direction of officers and agents, and results from the relation 
of agency, and in giving this relief, aims a t  encouraging investments in 
this kind of property. This is the construction put upon the act by the 
Supreme Court of the United States, in Walker v. Tram.  Co., 3 Wall., 
150, in  the opinion in which case Mr. Justice MILLER thus speaks: 
"The exception is of cases when the fire can be charged to the owner's 
design, or the owner's neglect. When we consider that the object of the 
act is to limit the liability of owners of vessels, and that the exception 
is not, in terms, of negligence generally, but only of negligence of the 
owners, it would be a strange construction of the act, and in 
derogation of its general purpose, to hold that the exception ex- (115) 
tends to the officers and others of the vessels, as representing the 
owners." H e  then proceeds to say, that any doubt in the construction of 
the words used, considered by themselves, which might arise, is removed 
by another clause, ('which wasi the remedy to which any party may be 
entitled, against the masters, officers, or mariners of such vessel, for 
negligence, fraud or other malversation." 

Now, while the owner, as such, may be protected from the consequences 
of the acts and neglects of his employ& or servants in  charge, he is not 
released from any liability growing out of his own conduct or want of 
care, from which damage may result; for their capacities are separate 
and distinct, and involve independent liabilities. 

The case is not varied by the fact that the! defendant, in this case, was 
both owner and captain, for while, if charged with responsibility for the 
loss, because he owned the steamer, and the negligence was that of his 
employ&, he could have invoked the aid of the statute in relief, i t  would 
not avail when the act or neglect which caused the damage was his own, 
and not that of agents. 
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But passing this point, we think the case is with the plaintiff, upon 
its merits, and that the waters to be passed over in the proposed voyage, 
inclusive of Currituck Sound, are "inland," and that this navigation 
is not covered by the exemption claimed. I n  the case first referred to, 
the great lakes on our Northern frontier were claimed to be inland 
waters, and the proposition was maintained in a learned and exhaustive 
argument, fortified by numerous authorities. Delivering the opinion of 
the Court, Mr. Justice MILLER says of these waters: "They form a 
boundary between this foreign country and the United States, for a 
distance of some twelve hundred miles, and are of an average width of 
one hundred miles, and this without including Lake Michigan, itself 350 
miles in  length and 90 in breadth, which lies wholly within the United 

States. The aggregate length of these lakes is over 1,500 miles, 
(116) and the area covered by their waters is said to be some 90,000 

square miles." 
Then, after speaking of the immense commerce carried on over these 

waters, he proceeds : 
"This commerce, from its magnitude, and the well-known perils inci- 

dent to the lake navigation, deserves to be placed on the footing of com- 
merce upon the ocean; and we think in  this view of it, Congress could 
not have classed it wit72 business upon &vers or inland navigation, i n  the 
sense in which we undemtand these terms." The other decided case, 
recognizes Long Island Sound, which may be deemed an  inward projec- 
tion of the waters of the ocean, and an arm of i t  for all practicable pur- 
poses, as entitled equally with the lakes, to the exoneration provided in 
the act. 

I t  is manifest, these rulings fall far short of admitting to the statutory 
limitation, commerce carried on over the waters of a sound lying wholly 
in  this State, of inconsiderable dimensions and depth, for purposes of 
navigation as compared with the great lakes, and eptirely inland. We 
cannot undertake to extend the principle so far as to embrace this water, 
but as the rivers traversed before reaching the sound, and which are 
admittedly inland navigation, so must be the sound itself. Indeed, Mr. 
Justice CATRON refused to concur in the ruling, that the lakes were not 
included in  the exemption, and held, in a dissenting opinion, that the 
distinction was between internal and foreign commerce, and that these 
waters being in fact inland, navigation upon them, however extensive, 
was left subject to the operation of the existing law. 

I t  must therefore be declared that there is no error, and the judgment 
is affirmed. 

No error. Affirmed. 
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F'RICK & CO. v. LOUIS HILLIARD. 

Conditional Sale-Mortgage-Lien. 

1. In order to constitute a conditional sale, it is essential that the title to the 
property should remain in the vendor, for there can be no conditional 
sale, if the title is transferred to the vendee. 

2. A lien is a right by which a person is entitled to obtain satisfaction of a 
debt, by means of property belonging to the person indebted to him. 

3. No particular words of conveyance are necessary to make a mortgage of 
personal property. 

4. Where a note given for the purchase of an engine and boiler, provided that 
it should be a lien upon the property sold for which it was given, urltil it  
was paid in full a t  maturity, a t  which time the engine and boiler should 
be a t  the disposal of the vendors, which note was never registered, I t  was 
held, not to be a conditional sale, and that a party who had purchased 
the engine and boiler from the vendee before the note was paid, without 
notice, took it discharged of any claim of the original vendors. 

(ElZLson v. Jones, 26 N. C., 48; Ballew v. Sudderth, 32 N. C., 176; Parris v. 
Roberts, 34 N. C., 268; VassW v. Buxton, 86 N. C., 335; Gaither v. Teague, 
29 N. C., 460; Glaytolz v. Rester, 80 N. C., 275, cited and approved. Deal v. 
Palmer, 72 N. C., 584, doubted). 

This was a CIVIL ACTION, tried before Shepherd, Judge, and a jury, 
a t  Spring Term, 1886, of HALIFAX Superior Court, upon the following 
case agreed, to-wit : 

1. That  some time in April, 1878, the plaintiffs, who are  manufac- 
turers of machinery, boilers, engines, etc., agreed to sell unto one L. G. 
Estes, and his  wife, Ju l ia  W. Estes, residing in  the county of Edge- 
combe, Nor th  Carolina, a t  a price agreed on between them, and on the 
terms and stipulations contained in  the notes, hereinafter set out, one 
1 2  horse power "Eclipse" engine and boiler, manufactured by the plain- 
tiffs, and Estes and wife executed and delivered their notes to the plain- 
tiffs therefor, due and payable a t  divers times thereafter, the last of 
which was in the following words and figures : 

"$322.97. ENFIELD, N. C., April  ls t ,  1878. 
Twenty-four nionths after date, we, severally and jointly, promise to  

pay Frick & Co., or order, the sum of three hundred and twenty- 
two dollars and ninety-seven cents, without defalcation, value (118) 
received. We, the drawers and endorsers of this note, hereby 
waive presentment for payment and notice of protest for non-payment 
of same, and also waive all homestead and exemption laws a s  to this 
debt. 
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"It is also further understood and agreed, that this note shall be a 
lien upon the engine, boiler or other machinery for which it is given in 
payment, until this note is paid in  full, with legal rate per centum from 
maturity, together with all reasonable attorney's fees for collecting, and 
all necessary expenses incurred, if not paid at  maturity, a t  which time, 
said engine, boiler or other machinery, shall be at  the disposal of said 
Frick & Go., or order, and for deficit, hold ourselves equally responsible 
until paid in  full." 

The other notes were in the same form, and none of them were regis- 
tered. Thereupon, the engine and boiler were delivered to Estes and 
wife, who were then and still are insolvent. 

2. That default was made in the payment of a balance on the note 
hereinbefore set out, and on the 27th day of February, 1883, the plain- 
tiffs began an action in the Superior Court of Halifax, returnable to 
Spring Term of said Court, against Estes and wife, to subject the engine 
to the payment of the debt; and at  Fall  Term, 1883, judgment was 
rendered in  favor of the plaintiffs, for the balance due on the note, 
$134.60, with interest on $109.60 from the 24th day of October, 1883, 
till paid, and $6.32 costs, and i t  was ordered by the Court, that the 
engine should be sold by the Sheriff, to pay off the balance due thereon. 
The Sheriff, to whom said order issued, returned that the engine could 
not be found in his county, and the plaintiffs have no means of making 
their debt, other than this action. 

3. That on the 1st day of February, 1883, L. G. Estes, in Tarboro, 
sold said engine to the defendant, Louis Hilliard, who had no personal 
notice of plaintiffs7 claim for $750.00, which amount was not paid in 

money, but was entered as a credit, as soon as Hilliard returned 
(119) to Norfolk, on an antecedent debt due him by Estes. Hilliard 

did not agree with Estes, that he should retain possession till the 
Fall, but the engine was not delivered to him until the 30th of October, 
1883; but i t  was subject to his order, and he did not remove it, because 
he could not find a purchaser, and he did remove i t  as soon as he did 
find one. 

4. The engine is worth $750.00, and defendant has converted i t  to his 
own use, and after demand made upon him prior to the beginning of this 
action, refused, and still refuses, to pay plaintiffs7 claim. 

Upon these facts, the Court gave judgment in  favor of the defendant, 
from which the plaintiffs appealed. 

Messrs. R. 0. Burton, Jr., and Spier Whitaker, for the plaintiffs. 
Mr. W .  H. Day, for the defendant. 
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ASHE, J. (after stating the facts). We have had a good many cases 
before this Court, involving questions like that presented by the record 
in  this case, and there has been some conflict in these decisions, which we 
find it difficult to reconcile. There seems to be a distinction recognized 
by this Court, where a note is given for the g rice of personal property 
purchased, and there is in the note a stipulation that the property which 
is the subject of the contract, shall be a security for the payment of the 
note, whether the title of the property is retained by the vendor, or 
parted with, by the terms of the contract. I n  the former case, it has 
been uniformly held, that the transaction is a conditional sale, but other- 
wise, when the title has passed to the vendee. 

I n  the following cases, the transactions have been held to be condi- 
tional sales, and not mortgages, because there was a stipulation in the 
contracts, that the property, or the title thereto, should remain in the 
vendor until the price was paid. Ellhson. v. Jones, 26 N .  C., 48; Ballew 
r. Szcdderth, 32 N.  C., 176; Parris v. Roberts, 34 N. C., 268; Vmser v. 
Buxton, 86 N. C., 335. 

I n  Gaither v. Teague, 29 N .  C., 460, the action was foilnded (120) 
upon the following instrument: "Know all men by these pres- 
ents, that I, Edward Teague, have this day bargained for a sorrel filly, 
with W. Gaither, which filly I want to stand as security until I pay him 
for her. I also promise to take good care of her." I t  was held, that 
upon the face of the paper, i t  was doubtful whether i t  was intended as a 
mortgage or a conditional sale, and i t  was properly left to the jury to 
determine its character from the accompanying circumstances. And i t  
was held upon their finding, to be a conditional sale. But in Deal v. 
Palmer, 72 N. C., 584, where the construction of an instrument was in- 
volved, which was in  the following words: "Six months after date, I 
promise to pay H. M., or order, forty dollars, the price of one mule colt, 
bought of her, the mule to stand security for the price until paid;" it 
was held to be a mortgage and not a conditional sale. PEARSON, C. J., 
who delivered the opinion of the Court, said, referring to the case of 
Gaither v. Teague, which was somewhat similar in its wording, that 
"after much deliberation, i t  was held not to be evidence of a sale, and 
mortgage to secure the price, but only of an executory agreement to sell; 
here the words of the agreement admit of no question-it was the inten- 
tion of the parties, and the legal effect of the instrument is, to make a 
sale of the mule, with a mortgage to secure the price." I t  will be ob- 
served, that the dissimilarity of these two cases consists in the wording 
of the instruments. I n  Gaither v. Teague, the wording is, that the 
vendee has bargained for a sorrel filly, and in the last case, the wording 
is, "one mule colt bought of her." 
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I n  the more recent case of Clayton v. Hester, 80 N. C., 275, where the 
instrument offered in  evidence of the contract, was, "One day after date, 
I promise to pay to J. C., the full and just sum of one hundred and fifty 
dollars, for one bay mare bought of him, and to secure him, the horse 
s t a d s  his own security;" and i t  was held to be a conditional sale, and 
not a mortgage. This decision would seem to be in conflict with that in 
Deal v. Palmer, for there is scarcely a shade of difference in  the words 

of the instruments. I n  the one case, the words are, "the mule to 
(121) stand security for the price until paid," and in the other, "to 

secure him, the horse stands his own security." But conceding 
that Deal v. Palmer is overruled by this last cited case, yet it will be 
seen, that it was held to be a conditional sale; because the title to the 
property still remained in  the vendor. For the Chief Justice, who spoke 
for the Court, said, "It is quite apparent the parties intended the owner 
should retain the property, while possession was transferred until the 
price was paid, or in  other words, as a security for it. This is effected, 
and can only be effected, by leaving title in  the plaintiff until the condi- 
tion is accomplished. The writing declares, that 'the horse stands his 
own security,' by which is plainly meant, that the property in the horse 
should 'stand,' rema&, undisturbed, in  the owner, as his security, a se- 
curity incident to his retaining title, until the money was paid." 

I f  i t  i s  held, as in this and other cases, that the retention of the title 
to the property is  essential to constitute a conditional sale, the converse 
of that proposition must be true, that if the title is parted with to the 
vendee, it cannot be a conditional sale, and that is what distinguishes the 
case before us from those cited. 

I n  this case, the possession of the property was transferred to the 
vendees, and the instrument taken to secure the price of the articles 
sold, was substantially as follows: After the stipulation for the price 
to be paid for the property purchased, i t  contains the following agree- 
ment: "It is also further understood and agreed, that this note shall be 
a lien upon the engine, boiler, or other machinery for which it is given 
in payment, until this note is paid i11 full, with legal rate, &c., and all 
necessary expenses incurred, if not paid at  maturity, at which time said 
engine, boiler, or other machinery, shall be at the disposal of said Frick 
& GO.. or order." 

The instrument bears intrinsic evidence of a sale. and the transfer of 
the legal title. I t  gives a lien on the property purchased, for the pay- 
ment of the note given for the price, and the plaintiffs accept the instru- 

ment. I n  other words, he parts with the property, and consents 
(122) to take a lien thereon, as a security for the purchase money. 

The lien is inconsistent with the retention of the title to the prop- 
erty, for a person does not take a lien upon his own property. il lien 
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is a right by which a person is entitled to obtain satisfaction of a debt, 
by means of property belonging to the person indebted to him. 

The title, then, not being retained by the plaintiffs, the transaction 
with the defendant, cannot be. a conditional sale, but as there is a lien 
given in the written contract, by the defendant to the plaintiffs, upon 
the property purchased, to secure the price agreed to be paid, therefore 
i t  follows that it must be a mortgage. 

No particular words are necessary to create a mortgage. I n  Langdon 
v. Bull, 9 Wend., 80, where the action was founded, upon an instrument 

- .  
being understood that I keep possession of the same until the time comes 
for the payment of the notes, and in case they are not paid, Langdon 
may take the same." This was held to be a good mortgage, and i t  will 
be seen in  its terms, to bear a striking similarity to the instrument under 
consideration. 

We think it very clear, that the instrument is a mortgage; and there 
was no error in the judgment of the Superior Court in  favor of the 
defendant upon the case agreed. The judgment of the Superior Court 
is therefore affirmed. 

No  error. Affirmed. 

Cited: Comron 7). Stanland, 103 N .  C., 212; Pate v. Oliver, 104 N. C., 
462; P e r y  v. Young ,  105 N .  C., 466; T u f t s  v. Gvifin, 107 N. C., 49; 
Trus t  Co. v. Motor Co., 193 N .  C., 665; Weeks  v. Adams, 196 N. C., 513. 

very simiIar to this, which ran thus: "Now therefore, for the payment; 
of the said notes, I hereby pledge and give a lien on the said engine, to 
the said Langdon, and in case the notes are not paid, hereby consent that 
Langdon shall hold the same as security, and see himself harmless, i t  

A. E. BRAID v. R. LUHINS, Jr., and W. B. LUKINS, trading as LUKINS 
& CO. 

Appeal. 

1. An appeal from an order granting or refusing a new trial, only lies from 
some order or judgment involving a matter of law or legal inference; that 
is, the order or judgment must be one that involves the question, whether 
or not a party to the action is entitled to a new trial as of right, and as 
a matter of law. 

2. Where an appeal is taken from such an order, the facts and considerations 
which induced the trial Judge to grant or refuse a new trial, should be 
stated on the record, in order that the appellate Court may see that the 
judgment is subject to review. 
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3. Where the record only shows that the trial Judge set the verdict aside, and 
granted a new trial, without specifying the facts or reasons which induced 
him to do so, and these do not appear, with certainty, in the record, it will 
be presumed that the new trial was granted in the exercise of the discre- 
tionary powers Tested in the trial Judge, 'and the appeal will be dismissed. 

( V e s t  v. Cooper, 68 N. C., 131; Moore v. E d m i s t o n ,  70 IS. C., 471, cited and 
approved). 

CIVIL ACTION, tried before Shipp, Judge, and a jury, at Fall Term, 
1886, of PASQUOTANK Superior Court. 

At June Term, 1886, a judgment by default and inquiry was entered, 
and at  the next subsequent term, the Court proceeded to execute the 
inquiry, and submitted to the jury the following issues: 

1. What amount is due to plaintiff for placing defendants' lumber 
on vessel "Mogee" at Elizabeth City? Answer : $36. 

2. What was the value of the lumber delivered by plaintiff to defend- 
ants in  Philadelphia in 18842 Answer: We, the jury, decide that the 
plaintiff is entitled to $8 per thousand, net, and interest from sale at 
6 per cent., 46,571 feet. 

Thereupon the plaintiff moved for judgment of $451, which was re- 
fused, and plaintiff excepted. Defendants moved to set aside the ver- 
dict, because it was irregular. Plaintiff objected, and offered to release 
all interest, and asked for judgment for $408.56, to-wit.: $8 per thou- 

sand for 46,571 feet and $36. 
(124) The Court refused judgment, and plaintiff excepted. The 

Court set aside the verdict and granted a new trial. The plain- 
tiff excepted, and appealed to this Court. 

Mr. E. P. Aydlett, for the plaintiff. 
N o  counsel for the defendants. 

MERRIMON, J. (after stating the facts). The statute (The Code, 
§548), among other things, provides that "An appeal may be taken from 
every judicial order or determination of a Judge of a Superior Court, 
upon or involving a matter of law or legal inference 'k * * " *, 
which grants or refuses a new trial." 

I t  mill be observed, that the judicial order or determination granting 
or refusing a new trial that may be appealed from, must be upon or 
involve a matter of law o r  legal inference-that is, the order or judg- 
ment must be one that involves and raises the question, whether or not, 
in  law, and as of right, a party to the action or proceeding is entitled 
to a new trial? For example, if a party to the action, pending the trial, 
entertained and fed the jury while they were considering of their ver- 
dict, which they afterwards rendered in his favor, and the Court, upon 
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motion of the opposite party for a new trial for that cause, made an 
order refusing to grant the motion: I n  that case, an appeal to this 
Court would lie, because such decision would involve a question of law 
as to the legal validity of the verdict. Or, if the jury rendered a verdict 
in an action, and for some consideration, the Court decided that it was 
void, and therefore entered an order directing a new trial-in that case, 
an appeal would lie, because the decision involved the question of law, 
was the verdict void? Or, if in an action, a party should make his 
motion for a new trial, and the Court should make an order refusing to 
grant it, upon the ground that he had no power to do so, the party mak- 
ing the motion might appeal, because the order involved the question of 
law, had the Court power to grant the motion? Or, if in  the course of 
the trial, the Court should decide some question of law arising, and after 
verdict should be of opinion it had erred, and for that reason 
should set the verdict aside and grant a new trial, in that case an (125) 
appeal would lie. 

I n  such and like cases, the Court could review the decisions of the 
Superior Court, and correct its errors of law. I n  all such cases, the 
Court should state upon the record the facts and considerations that 
induced it to make the order granting or refusing a new trial. This is 
necessary, to enable this Court to see and determine whether or not the 
order or judgment presents questions of law the subject of review, or 
whether i t  was made in the exercise of discretionary power, and there- 
fore not reviewable here. 

No  appeal lies when the new trial is granted or refused in  the discre- 
tion of the Court, as where the Court is of opinion that the verdict is 
against the weight of evidence, or that the damages allowed are exces- 
sive. And it has been held, that where a referee made his report, in  the 
nature of a verdict, the defendant moved to refer the matter back, with 
instructions to open the account, on account of newly discovered evi- 
dence, and the Court allowed the motion at  the costs of the defendant, 
the order of the Court could not be reviewed in  this Court. Best v. 
Cooper, 68 N. C., 131; Moore v. Edmistom, 70 0. C., 471. 

And where the Court simply sets the verdict aside and grants a new 
trial, without specifying the matters that induced i t  to make the order, 
and these do not appear with sufficient certainty in  the record, i t  must 
be taken that the Court granted a new trial in  the exercise of its discre- 
tionary powers. The presumption is, that the order was properly made 
for good and sufficient cause, nothing to the contrary appearing. 

Now, in the case before us, i t  does not appear upon what ground the 
learned Jndge placed his decision. H e  may have thought that the ver- 
dict was against the weight of evidence, or that the price allowed for the 
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lumber was excessive, or some other like cause may have prompted his 
action. The defendant, i t  is true, moved to set the verdict aside, '"because 

i t  was irregular," but i t  does not appear that the Court placed its 
(126) decision upon that ground. 

The Judge was familiar with the law, and if he had intended 
to decide upon the ground that the verdict was irregular and void, thus 
raising a question of law, he would most probably have stated the 
grounds of his decision, so as to give the appellant the benefit of an 
appeal. I n  that case, as we have seen, he ought to have stated what 
induced his decision. The burden rests upon the appellant to show suffi- 
cient grounds for the appeal, and to show error. 

The order in question was one within the discretion of the Court, and 
therefore no appeal lay from it. The supposed appeal must therefore 
be dismissed. I t  is so ordered. 

Dismissed. 

Cited:  B i r d  v. Bradburn,  131 N. C., 490; Abernathy  v. Y o u n t ,  138 
N.  C., 342; L i k a s  v. Lackey,  186 d. C., 401; Goodman v. Goodman, 201 
N. C., 811; S. v. Riddle ,  205 N.  C., 594. 

W. H. BALLARD et als. v. W. T. WILLIAMS. 

Mortgage-Intevest-Vendor and Vendee.  

1. The status of the mortgage relations, after the transfer of any interest by 
the mortgagor to a third party, cannot be changed to the detriment of the 
latter, without his consent. 

2. So, the parties to a mortgage cannot stipulate for a higher rate of interest 
than that reserved by the mortgage, nor can they incorporate any addi- 
tional debt into the mortgage, nor can they agree that arrears of interest 
should be converted into principal money, and bear interest, as against 
puisne encumbrancers, or other assignee of the equity of redemption. 

3. In applying these rules, a vendor and vendee, when the purchase money, 
or a portion thereof, remains unpaid, will be regarded in the same light 
as a mortgagor and mortgagee. 

CIVIL ACTION, tried before Cormor, Judge ,  upon exceptions to the 
report of a referee, at Fall  Term, 1885, of FRANKLIN Superior Court. 

There was a judgment for the defendant, and the plaintiffs appealed 
The facts appear in the opinion. 
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Mr. Jos. B.  Batchelor, for the plaintiffs. 
Mr. Charles M. Busbee, for the defendant. 

SMITH, C. J. I n  the year 1852, W. 0. Green executed a title bond to 
N. a. Whitaker and Frank Whitaker, and therein covenanted, on pay- 
ment of the purchase money, to convey to them a tract of land, contain- 
ing, about five hundred acres; and soon after, the said Frank sold and - 
released his interest, under the contract, to his associate vendee. 

Before 1857, the latter, who had gone into possession, paid a large 
part of the purchase money, and during the interval, agreed with de- 
fendant to sell to him a part of the tract, consisting of about sixty-five 
acres, and on July 30th) of the year mentioned, the purchase money 
being paid, made him a deed for said part, which was registered on the 
5th day of September following. 

On June 1st) 1859, the balance due on the original contract by N. G. 
Whitaker, inclusive of interest, was $1,131.35, and on the same day, the 
vendor, W. 0. Green, for that sum, conveyed the entire land, subject to 
the vendee's equity, and for his benefit, to W. W. Green, whereby the 
latter assumed the relations of W. 0. Green to the said N. G. Whitaker. 

On May 2d, 1870, the last named being thus indebted, and in renewal 
thereof, gave his two notes to said W. 0. Green, one in the sum of 
$2,000, the other in the sum of $653.17, each bearing interest at the rate 
of eight per cent. per annum, the consideration of which was the indebt- 
edness then due for the land, and the price of another tract then sold by 
Green to Whitaker. Of this transaction the defendant had no notice. 

W. 0. Green afterwards died intestate, and his administrator, under 
proper legal proceedings instituted against his heirs, sold the original 
tract, except the portion bought by the defendant, for the sum of 
$2,319.40, which is its fair value. I n  January, 1882, the said Whitaker 
surrendered possession of the land, sold by the administrator, to said 
W. W. Green, who and his heirs-at-law have since received the rents 
and profits accruing from it. There was a reference and report, 
from which it appears that if the defendant's liability is meas- (128) 
ured by adding to-the balance of the original purchase money, as 
due when the defendant contracted to buy and acquired his title, and 
simple interest thereon, the rents and profits will absorb the whole sum, 
and nothing remains due; while, as is contended, in the argument for 
the plaintiff, if he is chargeable with so much of the principal and 
interest as enters into the renewal notes, and interest thence on the com- 
bined amount, a considerable sum will be due upon the land. The 
referee disallowed interest on the enlarged sum, and charged it for the 
whole period upon the original ascertained balance of $1,131.35, and in 
this he is sustained by the Court, and from the judgment that the de- 
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fendant go without day and recover his costs, the plaintiffs appeal. The 
substantial facts set out in detail, are found and declared by the Court, 
and while the record shows other exceptions to have been taken to rul- 
ings of the Judge, none have been pressed in the argument before us, 
except the claim to superadd the interest to the principal embodied in 
the two specified notes, and to make the aggregate an interest-bearing 
principal, for his ratable share of which, the defendant is sought to be 
held liable. We suppose these unurged exceptions are abandoned, and 
do not therefore consider them in disposing of the appeal. 

We concur in the decision of the Court, that the indebtedness existing 
when the defendant bought his part, is the measure of his liability for 
his share of the purchase money due to Green, and that it was not in- 
creased by Whitaker's renewal and conversion of interest into principal, 
nor by his stipulation for a higher rate of interest, while the new con- 
tract may be obligatory on Whitaker himself. The authorities cited by 
defendant's counsel, are so full and directly in point, that we are re- 
lieved of further research, and can do little more than reproduce them. 

"If a mortgage secure a specific sum," to quote the words of a recent 
author, "the parties cannot, by par01 agreement, as against others who 

have acquired rights in the property, extend the mortgage to 
(129) cover other debts or further advances. Neither can the mort- 

gagor, as against them, increase the charge upon the land, by 
confessing judgment, and thus compounding the interest. The mort- 
gage being given to secure a certain debt, is valid for that purpose only." 
1 Jones on Mort., $357. 

Again he remarks: "The parties to a mortgage, cannot, as against 
subsequent parties in interest, stipulate by an unrecorded agreement, for 
a higher rate of interest than that provided in the mortgage as recorded; 
nor can they, by such means, incorporate into the mortgage any addi- 
tional indebtedness." Ib., $361. 

Another author uses this language: "Equity considers the arrear of 
interest so converted into principal, by agreement between the parties, 
in the light of a further advance. But inasmuch as a further loan 
made by a mortgagee after notice of a puisne incumbrance, is not 
allowed to be tacked, but must be postponed to that incumbrance, it 
follows, that a mortgagee shall mot be allowed to convert interest into 
principal, as against a subsequent charge of which he had notice at the 
time of the agreement."--Coote on Mort., 431, 86 Law Lib. 

These declarations of the law, not less applicable to the relations sub- 
sisting between vendor and vendee in this respect, are fully borne out 
in the adjudications. 

I n  Stoddard v. Hart, 23 N. Y .  (9 Smith), 556, it is held, that an 
agreement that a mortgage on land shall stand as a security for further 
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advances, and an insertion of the advances in the secured bond, is not 
protected by the mortgage. 

I n  McGready v. XcGready, 17 Mo., 507, a note secured by the mort- 
gage was sued on, and judgment recovered, including the interest. This 
large sum then bore interest, and it was declared that owners of the 
equity of redemption, or vendees thereof, could redeem by paying the 
debt and interest as in the mortgage. 

I n  Largo v. V a n  Dorn, 14 N.  J .  Eq., 208, Chancellor Green says: 
"It is not in the power of the mortgagee to revive the lien for the 
original amount, by refunding or returning the money paid, to the 
prejudice of a bona fide incumbrancer, whose incumbrance is sub- 
sequent to the mortgage, but prior to the repayments." (130) 

Again, Reese, J., delivering the opinion in Gardner v. Emerson, 
40 Ill., 296, thus explains the law: "It is perfectly obvious, that if this 
agreement (that a note bearing five per cent. interest should thereafter 
bear ten) was entered into for a valuable consideration, and is valid 
against Whitney (the mortgagor), personally, i t  could not be made a 
lien on the land to the prejudice of subsequent incumbrancers. They  
had a h g h t  to redeem from this mortgage,-by paying the amount due, 
according to its terms as recorded." 

To the like effect are Lord v. nilorris, 18 Cal., 482, and Lent v. Mor- 
rell, 25 Gal., 492. 

The doctrine thus established, and which commends itself to the ap- 
proval of the judicial mind, is that the status of the mortgage relations, 
after the transfer of any interest of the mortgagor to an assignee, cannot 
be changed to the detriment of the latter, without his consent, and i t  
must be upon principle, not less applicable to the relations of vendee 
and vendor. 

The appellant's counsel, Mr. Batchelor, does not controvert the general 
proposition, but insists that the giving interest upon interest, after so 
long an interval, is an  equity inherent in the contract, to the exercise of 
which the assignment is subject. 

The authorities are the other way, and the exercise of the assumed 
right of the Court to allow such accumulated interest, involves the addi- 
tion of a large sum to the incumbering debt, which did not exist at the 
time of the assignment. 

u 

We think this can no more be done, than can the rate of intelrest be 
increased to the defendant's injury. There is no error. 

No error. Affirmed. 

Cited: Blake v.  Broughton, 107 N.  C., 230; Graves v. Currie, 132 
N.  C., 312. 



I N  T H E  S U P R E M E  COURT. [9 5 

Executors and Administratom-Powers of Sale in a Will .  

1. An administrator, cum testamento annexo, can execute any power conferred 
by the will on the executor therein named. 

2. As a general rule, where a will directs lands to be sold for division among 
devisees, and no person is designated to make the sale, neither an execu- 
tor, nor an administrator with the will annexed, can execute the power, 
but such power may be conferred upon them, either by express words, or 
by reasonable implication from the provisions of the will. 

3. Where the fund to be divided is to be raised by a sale of both real and 
personal property, or where the fund to be raised by the sale is to pay 
debts, or discharge legacies, or is'to pass into the hands of the executor, 
to be applied by him by virtue of his oftice, the executor can execute the 
power of sale, as to the realty, although the will does not confer it on him 
in direct terms. 

4. So, where a testator gives all of his property of every description, to his 
wife for life, and a t  her death, to be sold and divided among his children, 
I t  was held, that by necessary implication, the will conferred the power 
of sale on the executor, and a sale, by an admillistrator with the will 
annexed, of the realty, made after the death of the life tenant, passed a 
good title. 

(Vaughan v. Farmer, 90 N. C., 607, cited and approved) 

CIVIL ACTION, for  the possession of land, tried before Boykin', Judge, 
a t  Spring Term, 1886, of BLADEN Superior Court. 

I t  appears that  John  Cashwell died prior to the month of April, 1882, 
leaving a last will and testament, which was proven i n  tha t  month. 
T h e  following is a copy of so much thereof as is material to  be set forth 
here : 

"I give and bequeath to Sally Cashwell, my  dearly beloved wife, all 
m y  property of every kind whatsoever, freely by her t o  be possessed and 
enjoyed during her natural  life or widowhood, and a t  her death or mar- 
riage, as soon as  may  be, for  i t  all to  be sold, and equally divided among 
m y  children, except James  and Thomas Lee. James to have but fifty 
cents, as he has had, I think, his par t  before. Thos. Lee to have eighty 
dollars more than a n  equal part  with the rest of my  children, as he has 
paid for some land more than the rest. I also do make and ordain 
Neavel Cashwell, Jr., and Reuben Fisher, to be the only and sole execu- 

tors of this m y  last will and testament." 
(132) The persons named in  the will a s  executors, a t  once renounced 

their right to  qualify as such, and A. McA. Council was then 
appointed administrator cum testamento annexo, i n  that  behalf. 

1.4 
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Afterwards, Sally Cashwell, named in the will, and who was the sur- 
viving widow of the testator, died. 

The land mentioned in the complaint, and which the plaintiff seeks 
to recover possession of, is embraced by the will. The administrator 
named, by virtue of his authority under the will, sold it, and the plain- 
tiff became the purchaser thereof. She having paid the purchase 
money, the administrator executed to her a proper deed therefor, on the 
10th day of May, 1885. I t  is stated in the case settled upon appeal, 
that after verdict, "defendants moved for judgment, because the execu- 
tor named in said will was not empowered by the terms thereof to sell 
the land therein devised for the purpose of executing the trust therein 
created, and that therefore the administrator with the will annexed of 
said Cashwell, was not empowered to do SO." This motion was refused 
by the Court. Judgment for plaintiff. Appeal by defendants. 

No  counsel for the plaintiff. 
Mr. W. A. Guthrie, for the defendants. 

MERRIMON, J. (after stating the facts). The single question pre- 
sented by the record for our decision is, did the will above set forth, 
confer on the executors therein named, power to sell the land embraced 
by i t ?  I f  i t  did so, then the administrator cum testamento annexo, 
mentioned, had the like power by virtue of the Statute (The Code, 
§2168), which confers on such administrators the like power as the will 
conferred upon the executors, and the deed under which the plaintiff 
claims title, is valid. 

The testator, by his will, gave and devised to his widow, "all my (his) 
property of every kind whatsoever," for life or during widowhood, and 

. a t  her death or marriage, directs "it all to be sold," &c. H e  had both 
real and personal property, and the broad sweeping words em- 
ployed in disposing of it, carried the whole. (133) 

Generally, when the will directs lands embraced by it to be sold 
for the purpose of division among devisees, and no person is designated 
and empowered to make the sale, the power to sell-cannot be ex&cised 
by the executor, nor by the administrator, in  cases like the present one. 

But the testator may confer such power on the executor, and this may 
appear from the express terms of the will, and as well and certainly, by 
reasonable implication from its provisions. Thus, i t  has been held, that 
when the fund to be divided is to come out of the ~roceeds of the sale 
of both real and personal property, the executor has power to sell the 
real estate, because he must sell the personal property, and nothing to 
the contrary appearing, the reasonable inference is, that the testator 
intended that he should sell the real property also. 



And so also, it has been held, when the property is directed to be sold 
to raise a fund to pay debts, or discharge legacies, or the fund to be 
created by the sale is to pass into the hands of the executor, to be 
applied by him by virtue of his office, that the power is conferred on 
him by reasonable and necessary implication, in  the absence of anything 
to the contrary. This whole subject is well discussed, and numerous 
authorities cited, by the Chief Justice, in Vaughan v. Farmer, 90 N.  C., 
607. 

The principle applied in  the case just cited, is applicable in  the pres- 
ent one, and must govern it. The! will directs a sale of all the property 
"of every kind whatsoever,'' and the fund produced by the sale to be 
divided as in  the will directed. The intention and direction that the 
executors named should sell the land as well as the personal property, is 
plainly implied. 

The sale, in the absence of fraud, is therefore valid. 
No error. Affirmed. 

Cited: Woodlief v. Merritt, 96 N. C., 228; Gay v. Grant, 101 N. C., 
222; Orrender v. Call, ibid., 402; Xaunders v. Smnders,  108 N. C., 331; 
Maxwell v. Earringer, 110 N.  C., 82; Epley v. Epley, 111 N.  C., 506; 
Foil v. Newsome, 138 N. C., 123; Powell v. Wood, 149 N. C., 240; Lum- 
ber Co. v. Swain, 161 N.  C., 567; Broadhurst v. Mewborn,, 171 N.  C., 
402; Wells v. Crumpler, 182 N. C., 358; Dulin v. Dulin, 197 N. C., 221. 

(134) 
J. H. DANIEL v. JESSE ROGERS and wife. 

Transckpt on Appeal. 

Where the transcript of the record upon appeal does not show any process, or 
pleading, but only contains a statement of the facts agreed upon, a judg- 
ment, and an undertaking on appeal, the case will be remanded, in order 
that the record may be perfected. 

(Rowland v. Mitchell, 90 N. C., 649, cited and approved). 

CIVIL ACTION, tried before Clark, Judge, at Septenlber Term, 1886, of 
the Superior Court of NEW HANOVEE County. 

For the reasons set out in  the opinion, the case was remanded. 

Mr.  John D. Eellamy, for the plaintiff. 
N o  counsel for the defendants. 
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SMITH, C. J. The transcript in  this appeal, consists only of the case 
agreed, the judgment of the Court thereon, and the undertaking on 
appeal. I t  is not a controversy "submitted without action" under $507 
of The Code, nor can the record be upheld as such, for want of com- 
pliance with its requirements. There is no process, or waiver of process, 
apparent, and there is no pleading, by which we can see that it was 
properly constituted in the Court from which the appeal comes, nor 
except from the agreed statement of facts, what are the respective con- 
tentions of the parties. The case is the same as that of Rozdamd v. 
Mitchell, 90 N.  C., 649, and must be disposed of in the same way, by 
remanding it to the Court below; and it is so ordered. Had these sub- 
stantial imperfections in the record been called to our attention before 
argument upon the merits, the argument would have been unnecessary. 

Remanded. 

Cited: Jones v. Boggard, 107 N. C., 350; Wyat t  v. R. R., 109 N. C., 
307. 

JULIUS HAMMERSLAUGH et als. v. D. L. FARRIOR. 

Pleadimg-Verification--Judgment by  Default. 

1. The statute in regard to the verification of pleadings, contemplates only 
two cases in which the affidavit may be made by the attorney: One, when 
the action is founded upon a written instrument for the payment of 
money only, and such instrument is in the possession of the attorney; 
and the other, when the material allegations are within the personal 
knowledge of the attorney. 

2. Where a verification to a complaint stated that it was made by the attorney 
because the plaintiffs were non-residents, and that his means of knowledge 
were derived from an affidavit of the plaintiff, and from admissions made 
to him by the defendant, but did not state that the material allegations 
were within his personal knowledge; I t  was hem, to be insufficient, and 
the defendant had the right to file an unverified answer. 

3. A judgment by default final cannot be rendered unless the complaint is 
verified. 

(Cowles v. Hardin, 79 N. C., 577; Witt v. Long, 93 N. C. ,  388, cited and 
approved). 

This was a CIVIL ACTION, heard by Gilrner, Judge, at February Term, 
1886, of the Superior Court of DUPLIN County. 
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The case was heard upon a motion of the defendant to file an unveri- 
fied answer, and a motion by the plaintiffs for judgment upon the com- 
plaint, which alleged in  substance, that certain goods were sold by the 
plaintiffs to the defendant on a credit of four months, and that the 
defendant had paid the plaintiffs nothing for said goods, and the plain- 
tiffs demanded judgment for five hundred and ninety-eight and 
dollars, and interest on the same until paid, from four months after the 
26th day of March, 1885. 

The following was written on said complaint as a verification thereof: 
"E. J. Hill being duly sworn, says: That he is the attorney of the 

plaintiffs in this action, and that the facts set forth in this complaint 
are true, except as to those stated on information and belief, and as to 
those he believes it to be true, and that his knowledge and belief of the 
facts is derived from an affidavit of the plaintiff Julius Hammerslaugh, 
and from admissions of the defendant Farrior, made in  frequent inter- 

views with this affiant: and that this affidavit is not made by the 
(136) plaintiffs, because they are non-residents, as this affiant is in- 

formed and believes." 
The defendant insisted, that what purported to be a verification was 

not in conformity with the requirements of The Code, and that the com- 
plaint stood without verification, and offered to file an unverified answer, 
denying the second article of the complaint, and setting up a counter- 
claim. 

His Honor held, that the complaint was properly verified, and that 
the defendant could not file an unverified answer. The defendant de- 
clined to verify his answer, and his Honor gave a judgment by default 
final against him, from which he appealed. 

Mr. E. J. Hill, for the plaintiffs. 
Mr. W. R. Allen, for the defendant. 

ASBE, J, (after stating the facts). The question presented for our 
determination by the appeal is, whether the complaint was verified in 
compliance with the statutory requirements. 

I t  was verified by the attorney of the plaintiff. 
By  $25'7 of The Code, i t  is provided: ('Every pleading in  a Court of 

record, must be subscribed by the party, or his attorney; and when any 
pleading is verified, every subsequent pleading, except a demurrer, must 
be verified also;'' and by $258, i t  is declared: "The verification must be 
to the effect, that the same is true to the knowledge of the person making 
it, except as to those matters stated on information and belief, and as to 
*hose matters, he believes it to be true, and must be by affidavit of the 

138 



N. C.] OCTOBER TERM, 1886. 

party, or if there be several parties united in interest, and pleading 
together, by one at  least, of such parties, acquainted with the facts, if 
such party be within the county where the attorney resides, and capable 
of making the affidavit. The affidavit may also be made by the agent 
or attorney, if the action or defence be founded upon a written instru- 
ment for the payment of money only, and such instrument be in  
the possession of the agent or attorney, or if all the material alle- (137) 
gations be within the personal knowledge of the agent or attorney." 

The act contemplates only two cases where the affidavit may be made 
by the attorney. The one, when the action is founded upon a w4tte.n 
ins tmment  for the payment of money only, and such instrument is in  
the possession of the attorney; and the other, when the material allega- 
tions are within the personal knowledge of the attorney. The one or the 
other of these facts are essential to the validity of a verification by an 
attorney. 

But in  this case. the attorney does not pretend to have any personal 
knowledge of the allegations of the complaint; and the action is not 
founded upon a written instrument for the payment of money, but is in  
the nature of assumpsit for goods sold and delivered. Cowles v. Hardin, 
79 N. C., 577. The verification is  not in compliance with any provi- 
sions of the statute, and is, therefore, insufficient, and the complaint 
must be regarded as unverified, and i t  was error in  the Court to refuse 
the defendant the right he claimed to file an unverified answer, and to 
give a judgment final against him for want of answer; for a judgment 
by default final can only be rendered when the complaint is verified. 
W i t t  v. Long, 93 N. C., 388. 

There is error. The judgment of the Superior Court is reversed, and 
a venire de novo awarded. 

Error. Reversed. 

Cited: Gr i f in  v. Light Co., 111 N.  C., 436; Miller v. Curl, 162 
N.  C., 4. 

M. D. BAXTER v. S. P. WILSON et als. 

Jurors-Challenge-Boundary-Natural Objects--Judgment i n  the 
Supreme Court. 

1. A challenge to a juror must be made before the jury is empaneled, and if 
not made in apt time, it is a matter in the discretion of the trial Judge 
whether he will set aside the verdict. 
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2. So where one of the jurors was related to the plaintiff, but no objection was 
made on this ground until after verdict, the refusal of the trial Judge to 
set aside the verdict cannot be assigned as error on the appeal. 

3. As a general rule, natural objects called for in a deed will govern course 
and distance, but there are exceptions to the rule, one of which is, where 
it can be proved that a line was actually run and marked and a corner 
made, such line will be taken as the true one, although the deed calls for 
a natural object, not reached by such line. 

4. Ordinarily, the number of acres contained in a deed constitutes no cart of 
the description, but where the description is doubtful, it may have weight 
as  a circumstance in aid of the description, and in some cases, in the 
absence of other definite descriptions, i t  may have a controlling effect. 

5. Where the judgment was rendered in the Superior Court against three de- 
fendants, only one o f  whom appealed, the Supreme Court, upon affirming 
the judgment, will remand the case, in order that the judgment may be 
enforced against all of the defendants. 

( S t a t e  v. Perkins, 66 N. C., 126; Xtate v. Davis, 80 N.  C., 412; Hartsfield v. 
Westbrook, 2 N. C., 258; Samdifer v. Poster, Ibid, 237; Cherry v. Xlade, 7 
N. C., 82; Campbell v. McArthur, 9 N.  C., 33; Cooper v. White ,  46 N. C., 
389 ; Spruill v. Davenport, 44 N.  C., 134 ; Reed 9. Schenck, 13 N .  C., 415 ; 
Rogers v. Mabe, 15 N. C., 180; Harrell v.  Butler,  92 N .  C., 20; McPhuul 2;. 

Gilchrist, 29 N. C., 169, cited and approved). 

(138) This  was an  ACTION OF TRESPASS, tried before Gudger, Judge, 
and a jury, a t  Spring Term, 1886, of CURRITUCK Superior Court. 

The  plaintiff in her complaint, alleged that  she was the owner in fee 
of the  land described in  the complaint, and set forth i n  the accompany- 
ing  plat. 

Beginning a t  the letter B and runs t o  Stewart's bridge on the main 
road;  thence with Stewart's run  to the letter H on the creek; thence 
with the run  of the creek south 94" east 26 chains; thence north 12' 
east 44 chains; thence 35' 19 chains to the road, and with the road 
south 63" east 1 5  chains; thence north 1" east 12% chains; thence north 
7" west 8% chains; thence north 60' west 27v2 chains; to the first 
station, containing 189 acres more or less. 

H e r  claim of title under this description i s  embraced in  the bounda- 
ries-B, A, H, G, F, E, D, C and back t o  B. 

She complained that  the defendants committed the trespass upon that  
par t  of her land contained within the boundaries N, M, E, F, G;  

(139) by cutting down, working up, and carrying off, a large quantity 
of cypress timber, i n  shingles and other forms of timber. That  

the trespass was committed by the defendants Dough and Leary, who 
were authorized by the other defendant Wilson, who claimed to own 
the  locus in quo. 
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The defendants admitted that the plaintiff owned the land set forth 
by metes and bounds in the complaint, but alleged that the boundaries 
as described did not cover the locus in quo. 

The following issues were submitted to the jury: 
1. Hare  the defendants trespassed upon the lands of the plaintiff? 

Answer : They h a ~ e .  

2. What damage has she sustained by reason of said trespass? (140) 
Answer : $137.40. 

3. Did S. P. Wilson authorize Dough and Leary to cut on the lands 
of the plaintiff ? Answer: He did trespass over the line E, F, G, up to 
the line 31, N. 

Plaintiff and defendants agree that the line runs as indicated on the 
plat to the creek at H. The plaintiff contends that the next call, "S. 94" 
E. 26 chains with the creek," must, in this case, be run to the point G, 
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without regard to course and distance, the evidence being, that it was 
thus actually run, when the land was divided, as hereafter stated. 

The plaintiff contends, that the 26 chains must follow the various 
courses of the creek and stop at  N, where the distance gives out when 
thus run. The plaintiff introduced one M. J. Ferebee, a surveyor, who 
states that Tully Bell once owned the land now owned by the plaintiff 
and defendant Wilson; that after Bell's death, his heirs instituted pro- 
ceedings to sell the same for a division, and employed the witness to 
divide it into smaller tracts before a sale. H e  made the survey of the 
whole tract, and after establishing the lines on the north side of the 
main road, as shown on the plat, the ditch running from E on the main 
road was :elected as a division line on the south side of said road, and 
the line H, G, F, was run from the creek, as the calls i n  the complaint 
require, to F on said ditch, thence with the ditch to the road at  E., and 
thence to beginning, Witness stated, that the courses and distances were 
taken from his field notes of this survey; he stated that the division line 
E. F. G. on the map, is the actual division line established by him. H e  
stated, that from the point H. on the creek, he actually ran a line 26 
chains to a tree on the creek at G, and marked the tree, thence he ran 
the course stated to F. on the ditch, and thence along the ditch to E on 
the main road. H e  stated that the call S. 94' E. from H, on the creek, 
is a typographical error not found in his notes, and that i t  is an im- 

possible course. 
(141) Witness also stated, that he made no plat at the time, and that 

the land was sold according to the courses and distances reported 
by him in  his survey, which are the same set out in the complaint. At 
the sale a Mr. Sanderson bought the tract in controversy, and afterwards 
conveyed it to the plaintiff. 

S. K. AFbott, a surveyor, appointed under order of the Court to sur- 
vey the land in dispute, stated that the land embraced within the calls 

- set out in  the complaint, could not be located otherwise than by making 
E, F, G, the true division line; that if the line M, N, were taken as the 
true division line, and the other calls were run out, it will throw the 
points B, and line B, A, fifteen chains west of the known natural 
boundary, stemart's bridge at  A. He  reversed the line H, G, E, F, 
beginning at E on the road and running the calls to G on the creek. H e  
then platted the whole survey, and found that the distance from H on 
the creek to G on the creek was about one-half chain shorter than 26 
chains. H e  did not actually run it, but calculated the distance. H e  
found no marked tree at  G on the creek, but the line F, E, is a ditch. 

T. B. Boushall, a practical surveyor, stated that he was called upon 
to run out the disputed line between plaintiff and defendant; that the 
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defendant Wilson told him that the point E ,  on the road, thence down 
the ditch, was a part of the disputed line, but he contended that the 
ditch should be followed to its beginning, and thence to the creek, but 
that he ran to the point F on the ditch, and then to the point G on the 
creek according to the calls in the plaintiff's deed, as set out in the com- 
plaint and shown on the plat. 

Neither the plaintiff nor the defendant vas  a partx to the survey and 
dirision of the Bell land by the witness, M. J. Ferebee. 

His  Honor charged the jury, that if Ferebee actually ran and located 
the line from H, on the creek, to G, and marked a tree at the place G, 
it was a location of the line, and they should find the line from H, on the 
creek, to G, on the creek, to be the true line, ~vhether the distance of 
26 chains with the creek, reached from H, to G, or not. And he also 
charged the jury, that if he then ran the line from G, on the 
creek, to F, on the ditch, and thence to E,  on the road, the line (142) 
F,, F, G, would be the true line. 

H e  also charged the jury, that if Ferebee did actually run and locate 
thc line spoken of, then they should follom7 the course of the creek for a 
distance of 26 chains, and the line s, 31, would be the true line. 

I n  this charge defendant claims there is error. 
After the plaintiff had passed upon the jury, the defendants' couiissl 

announced, that if any one on the jury IT-as related to the plaintiff by 
blood or marriage, such juror would object to himself. One juror who 
had married the plaintiff's sister, left, and another juror was called in 
his place. After the new juror had taken his seat, the same announce- 
melit was made by the defendants' counsel. 

No one on the jury retiring, the defendant declared himself content 
with the jury, and the trial went on. The last juror who came in after 
the one who objected to himself, was a first cousin to the plaintiff. HE 
was also connected by marriage with the defendant Wilson, whose father 
had married the aunt of the juror (mother of plaintiff), and whose 
nephew had married the sister of the juror. 

Upon motio~i to set aside the verdict of the jury for the foregoing 
reason, the juror mas called and asked if he heard the challenge of 
counsel. 9 e  replied that "he must h a ~ e  heard the words, but if he did, 
he forgot for the time that he was a connection of the parties." He  also 
stated that he was impartial between the parties. 

I t  was slso shown that the defendant Wilson knew of the relationship 
of the juror both to plaintiff and himself; that said defendant was 
present during the whole progress of the trial, and knew that the juror 
was serving, and that he made r ~ o  objection until after the rerdict of the 
jury was returned. 

143 



I N  T H E  SUPREME COURT. [9 5 

The defendant Wilson is the real defendant in this action. The other 
defendants are nominal parties and did not defend the action or unite in 

an appeal. 
(143) Defendant Wilson moved for a new trial because of the rela- 

tionship of the said juror to the plaintiff. 
His  Honor denied the motion and gave judgment for the plaiatii?' 

upon the verdict. 
Defendant Wilson appealed to the Supreme Court. 

K O  counsel for the plaintiff. 
X r .  W. J. Grifin, for the defendants. 

ASHE, J. (after stating the facts). After the rerdict was rendered, 
the defendant moved for a new trial, on the ground that one of the 
jurors was related t? the plaintiff. There was no error in the refusal 
of the Court to allow the motion. A challenge to a juror must be made 
i n  "apt time." d challenge made after the jury is impaneled, is not in 
apt  time, and especially so after verdict, and i t  is a matter of discretion 
with the Judge whether he will grant a new trial. State v. Perkins, 
66 N.  C., 126; State v. Dacis, 80 N. C., 412. 

The main question in controversy between the parties, is whether the 
dividing line between their lands, is the line T, M, or the line E, F, G. 
The plaintiff insists that the true line between them is E, F, G, because 
that was the line actually run when the land was di~ided,  and the de- 
fendant contends that N. M. must be taken to be the line, because the 
call from H., as claimed by the plaintiff, is with the run, of the creek, 26 
chains, and the creek being a natural boundary, the line must follow its 
course and terminate at the end of the distance. 

As a general rule, the position contended for by the defendant is cor- 
rect. I t  Las been so held by several decisions in  this State, notably in 
Hartsfield v. Westbrook, 2 N. C., 258; Xandifer v. Foster, Ibid., 237; 
iMcPhaul v. Gilchrist, 29 N.  C., 169. But this is not an inflexible rule. 
I t  has its exceptions. For instance, when there has been a practical 
location of the land, as when it can be proved that there mas a line 
actually run and marked, and a corner made, such a boundary will be 
upheld, notwithstanding a mistaken descriptioli in the deed. Cherry T. 

Slade, 7 N .  C., 82. 
(144) The construction has been adopted by our Court, to carry out 

the intentions of the parties, when it is clearly made to appear; 
and to effect that object, course or distance will be disregarded, if the 
means of correcting the mistake be furnished by a more certain descrip- 
tion in the same deed, and especially will it be so,  hen some monument 
is erected contemporaneously with the execution of the deed. Campbell 
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BBXTER 'l?. WILSON. 

lT. ~IIcArthur,  9 N. C., 33; C'ooper v. White, 46 N. C., 389; Xpruill v. 
Dacenport. 44 K. C., 134; Reed r. Schenck, 13 K. C., 415. So i t  has 
been held, when the call in a deed for a line, running with the river, 
though according to the general rule, it must pursue the course of the 
stream, yet that such a call might be controlled by other calls, as for a 
line of marked trees, or a visible and permanent course, and a construc- 
tion given to the words with the river, as equir-alent to u p  the river, hut 
by no call less certain can it be controlled. Rogers v. J l a b e ,  15  N. C., 
150. I n  Indiana, it has been held, in a controversy i n ~ o l r i n g  the loca- 
tion of a boundary line, fixed by commissioners of partition, that monu- 
ments fixed at  the time, and mentioned in the report, will control dis- 
tances, and that in such a case par01 evidence is admissible to e x p l a i ~ ~  
an ambiguity arising from that omission "to describe the monument at 
one corner" Hodge v. Xirns,  29 Ind., 574. 

And now let us apply the principles announced in these decisions to 
our case. The plaintiff and defendant, if the witness Ferebee is to be 
believed, claim the land in dispute, and that lying adjacent thereto, 
under the heirs of one Tully Bell, who had the land, being a large tract, 
cut up into smaller parcels, with the view to enhance the price at a 
contemplated sale. To that end, they employed him as surveyor, to 
divide the land into smaller tracts before a sale. He stated that he 
made a survey of the whole tract, and after establishing the lines on the 
north side of the main road, the ditch running from E on the main road 
was selected as the division line on the south side of the road, and the 
line H G F, was run from the corner at H to G, the distance of 26 
chains, and he established a corner at  G upon a tree, which he 
marked as a corner. He  states that the courses and distances (145) 
were taken from his field notes, and that the line E, F, G, is the 
actual division line, run and established by him at the time. And the 
land was sold according to the courses and distances reported by him. 
The land to the west of the line, was bought at  the sale by one Sanderlin, 
and sold to the plaintiff; and we take it that the defendant Wilson was 
the purchaser of the land on the east of the line. They purchased with 
reference to this dividing line made by the surveyor Ferebee at the time, 
and according to the authorities above cited, that must be taken as the 
true line of division, notwithstanding any uncertainty in the calls of 
courses and distances, and this is especially so, as in this case the subse- 
quent call.; in the original survey, have a more certain description than 
the line running with the creek, and must therefore control that line. 
For instance, the lines called for from the end of the 26 chains on the 
creek 12' east 44 chains, was run actually to the ditch at F and along 
the ditch to E on the road, ~ ~ h i c h  is a natural object, and was not only 
selected by the heirs of Bell, under whoni both the plaintiff and the 
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defendant claimed, but was admitted by Wilson to be a part of the 
disputed line. I t  is true, he contended that the ditch should be followed 
to its beginning, and thence to the creek, but where was the beginning, 
and how that might vary the line of division, he did not say, and it is 
not made to appear. 

The next call in the plaintiff's deed, corresponding with the Ferebee 
survey, is to the main road, another natural object, then down the road 
15 chains, and thence by courses and distances around to the beginning. 
I n  looking at  the accompanying plat, it will be seen that if N, M, is 
taken as the true dividing line, the call of 15 chains down the road from 
the point where the line N, M, strikes it, would terminate about K, and 
pursuing the calls from that point, it would throw the termination of the 
distance in the last call 15 chains, beyond the beginning at  B. But if 
the line E, F, G, is taken as the true line, then all the calls in the plain- 

tiff's deed comport with those made by the survey of Ferebee. 
(146) And, moreover, the plaintiff's deed running with the boundary 

established by the Ferebee survey, calls for one hundred and 
eighty-nine acres, but if the line N, M, should be taken as the line of 
division, i t  would lessen the number of acres by nearly one-half. "Ordi- 
narily the quantity of acres contained in  a deed constitutes no part of 
the description, especially when there are specifications and localities 
given by which the land may be located, but in doubtful cases it may 
have weight, as a circumstance in aid of the description, and in some 
cases, in the absence of other definite descriptions, may have a con- 
trolling effect." Harrell v. Butler, 92 N. C., 20, and cases there cited; 
1 Greenleaf on Evidence, $301, and cases cited in  note to same effect. 

After a careful consideration of the question presented by the record, 
our conclusion is, there is no error. The judgment of the Superior 
Court is therefore affirmed, and as the judgment below was against all 
three of the defendants, two of whom did not appeal, the case must be 
remanded to the Superior Court, that the judgment may be enforced by 
process from that Court. 

No  error. Affirmed. 

Cited: Mfg. Co. v. Hendm'cks, 106 N. C., 492; Marsh v. Richardson, 
ibid., 546; S. vl. DeGraff, 113 N.  C., 697; Cox; v. McGowan, 116 N.  C., 
133; Brown v. House, 118 N. C., 879; Deaver v. Jones, 119 N.  C., 599; 
Higdon v. Rice, ibid., 626, 628; Smathers v. Gilmer, 126 N. C., 759; 
Tucker v. Satterthwaite, ibid., 959; S .  2;. Council, 129 N. C., 517; S.  v. 
Maultsby, 130 N. C., 664; Elliott a. Jefferson8, 133 N. C., 214; Whitaker 
a. Cover, 140 N. C., 284; Cumie v. GilchrYist, 147 N.  C., 656; Mitchell v. 
Wellborn, 149 N. C., 349; Lance v. Rumbough, 150 N.  C., 25; Lumber 
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Co. v. Hzitton, 152 N. C., 541; Sherrod v. Battle, 154 N. C., 355; h m -  
ber Co. v, Hutton, 159 N.  C., 450; S. v. Watkirw, 159 N. C., 487; Cl~rke  
v. Aldridge, 162 N. C., 332; Allison v. Kenion, 163 3. C., 585; May v. 
Mfg. Co., 164 N. C., 267; Lum>ber Co. v. Lumber Co., 169 N. C., 89; 
Power G'o. v. Savage, 170 N. C., 632; S. v. Upton, 170 N. C., 771; Gray 
v. Coleman, 171 N.  C., 347; h p t o n  v. Spelrmr, 173 N. C., 128; Ca~ter 
v. King, 174 N. C., 551; Wilson v. Batchelor, 182 N. C., 95; McQueen 
v. Graham, 183 N. C., 496; Watford v. Pierce, 188 N. C., 433. 

W. K. GIBBS et al. v. JOHN LYON. 

1. Where the trial Judge intimates an opinion that upon the plaintiff's own 
evidence he cannot recover; upon the appeal, the Supreme Court will 
consider all the evidence offered by the plaintiff as true, and in the most 
favorable light for him. 

2. Where in such case, the appellee founds his objection to the right to recover 
on the inadmissibility of the appellant's evidence, it must appear of record 
that he objected thereto, otherwise the Supreme Court will consider such 
evidence as admissible and competent. 

3. So, where the plaintiff offered evidence tending to show title to the locus in 
quo in the defendant, and then offered an assignment in bankruptcy, and 
a deed for the l o m s  in quo from the assignee in bankruptcy, but there was 
no evidence to show that the defendant had been duly declared a bank- 
rupt; It was  held,  in the absence of any objection by the defendant to the 
evidence, error in the trial Judge to intimate that upon no view of the 
evidence could the plaintiff recover. 

CIVIL ACTION, for the recovery of land, tried before MacRae, (147) 
Judge, and a jury, at Fall  Term, 1886, of DAVIE Superior Court. 

The plaintiffs allege, that they are the owners in fee of the land de- 
scribed in  the complaint, and that the tract of land formerly belonged 
to one Joel Lyon, now deceased, who was, upon his own petition, duly 
adjudged a bankrupt by the District Court of the United States for the 
Western District of North Carolina, and the reversionary interest i n  
said lands sold by W. A. Clement, assignee of said bankrupt, on the 
28th day of March, 1874, subject to the homestead interest of the bank- 
rupt and his wife Nancy therein, and purchased by the plaintiffs, who 
paid for the same, and took from the assignee a deed therefor. 
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I t  is alleged and admitted, that Joel Lyon and his wife died, the 
former in 1880, the latter in 1882. The defendant denies the other 
material facts. On the trial the plaintiffs produced evidence of title, 
as follows: 

1. Deed from A. M. Harris, executor of Joseph Chaffin, to Joel Lyon, 
dated 25th September, 1849, for ninety-nine acres and eighty-eight 
poles; said deed was recited to be in pursuance of a bond for title, exe- 
cuted in 1842, from Joseph Chaffin to Joel Lyon. 

2. Bond from Joseph Chaffin to Joel Lyon, executed December 12th, 
1842, for title of a certain tract of land, said to contain one hundred 
acres more or less. 

3. Deed from Lemuel Bingham, Clerk and Master in  Equity, to Joel 
Lyon, executed December 18th, 1857, reciting a decree of the Court of 
Equity of Davie county, for the partition of the lands belonging to the 
heirs of William Tucker, and the sale, on November 5th, to William 
Clark, who assigned his bid to Richmond Bailey and Joel Lyon, one-half 

of a certain tract of land, the one-half bounded as follows, &c., 
(148) forty-seven and a half acres more or less. 

4. Deed from W. A. Clement, assignee in bankruptcy of Joel 
Lyon, to the plaintiff, executed March 28th, 1874, for 150 acres of land 
subject to the bankrupt's homestead. 

5. Assignment of R. H. Broadfield, Register in  Bankruptcy, to W. A. 
Clement, assignee in  bankruptcy of Joel Lyon, executed July 2d, 1873, 
acknowledged before the Clerk of Buncombe Superior Court by said 
Broadfield; April 12th, 1886, registered in Davie, October 9th, 1886. 

Richmond Bailey testified, that he had heard the complaint read, and 
the deeds, and was acquainted with the lands; that he lives quite near 
them in this county, and is 77 years old and has known said lands all 
his life. The lands described in the complaint are the same lands de- 
scribed in the deeds; James Peck was in possession of them, claiming 
them as his own, when witness first knew them sixty-five years ago. 
Witness cannot tell how long Peck was in possession; Joseph Chaffin 
went into possession after Peck. Witness does not remember how long 
he was in possession; Joel Lyon went into possession after Chaffin, and 
died on, and in possession, of them, some few years back-several years 
ago this was the "hundred acre tract." Joel Lyon and witness went 
into possession of the "eighty-eight acre tract" in 1851, and paid for it 
 afterward^. William Tucker's heirs were in possession for several years 
before that, and William Tucker was in possession for twelve years 
before he died, in 1846. Phelps had i t  for about five years before 
Tucker got in. Armsby was in possession for a few months before 
Phelps, and Sheets had been in possession for a great many years before 
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drmsby. The defendants are in possession now. The annual rental 
value of the land is not more than fifty dollars. 

This witness, on cross-examination, testified that very little of the land 
was cleared when Joel Lyon went into possession; there was a house 
surrounded by woodland, the house in the center. Lyon cleared up a 
good deal of the land, but before him not much was cleared. The fifty 
acres when he purchased was all outlying; he went into posses- 
sion and commenced cultivating certain portions of the land, the (149) 
rest of it all lying out. 

Defendant offered an assignment from R. H. Broadfield, Register in 
Bankruptcy, to W. A. Clement, assignee in bankruptcy of P. R. Martin, 
executed July 19th, 1875. 

The presiding Judge having intimated his opinion that upon their 
own evidence the plaintiffs were not entitled to recover, the plaintiffs 
submitted to a non-suit, and appealed to the Supreme Court. 

X e s s m .  J .  A. Williamson and A. E. Holtofi, for the plaintiffs. 
Nessrs .  C. B. W a t s o n  and W .  B. Glenn, for the defendant. 

MERRIMON, J. (after stating the facts). The Court's opinion inti- 
mated adyersely to the appellant, seems to have been founded entirely 
upon the insufficiency of the evidence of title produced by him, accepting 
i t  as true, and not upon any defects inherent in it, rendering it incompe- 
tent. This must be so, because, so far as appears, no objection was made 
to any deed put in evidence, upon the ground that it had not been prop- 
erly proved, or was obnoxious to any other objection. I f  there had been 
grounds of objection, and the appellees intended to avail themselves of 
them, they should have done so, and this ought to appear in the record. 
I n  the absence of objection, the evidence was pertinent and competent, 
and for the purpose of deciding the question before us, it must be taken 
as true, and in  the most favorable view of it for the appellants, because 
the Court held, that in no view of it, could they recover. So accepting 
it, we think the jury might have found a verdict in favor of the appel- 
lants, and they might h a ~ e  recorered. 

The testimony of the aged witness, though not very precise and defi- 
nite, tended to show a continuing possession of the land by various per- 
sons for a long period-more than thirty years-thus showing title out 
of the State, and the jury might have so found. 

Xothing to the contrary appearing, the fair inference is, that (150) 
the several deeds of conveyance put in evidence, each contained 
apt ~ ~ o r d s  to convey the fee simple estate in the lands in question to the 
alienee in each named. Joel Lyon, under whom the appellants claim to 
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derive titIe, had two deeds made to him, one dated the 25th day of 
September, 1849, from Joseph Chaffin; the other, dated the 18th day of 
December, 1857, from Lemuel Bingham, Clerk and Master in Equity, 
that purported to convey the fee in the land to him, and he had con- 
tinuous possession thereof, adverse to every other person-such is the 
fair  inference from the ev idencefor  more than seven years. He had 
more than seven years' adverse possession of the land under color of 
title, and thus perfected in himself title in fee to the same. 

So far as appears in the record, no objection was made to the assign- 
ment made by R. H. Broadfield, Register in  Bankruptcy, to W. A. 
Clement, assignee in bankruptcy of Joel Lyon, named above, on the 
2d day of July, 1873, nor to putting i t  in evidence for the purpose of 
showing title in the appellants. I t  must, therefore, be taken that the 
assignment was in all respects a proper one, and passed the title of 
Lyon to the land to the assignee, and was prima facie evidence that he 
was duly adjudged a bankrupt in the proper Court of Bankruptcy. I f  
the assignment was in any way or respect defective and inoperative, the 
appellees should have objected to its admission in evidence, and that they 
did, should appear in the record, so that the Court could see the objec- 
tion, and properly pass upon its merits; and if the Court founded its 
opinion upon such objection, i t  should have so stated in the record. 
Otherwise. this Court cannot see or know that objection was made. 

I t  was suggested by the counsel of the appellees in  the argument, that 
the assignment was not duly proven, nor did it appear that Lyon had 
been duly adjudged a bankrupt. This may be so, but in the total ab- 
sence of objection to it, noted in the record, we cannot so decide. We 
must be governed by the record and what appears in it. As no objection 

. was made, the presumption is, that there was no ground for it, or 
(151) that the appellees waived informalities and imperfections, and 

that the assignment was a proper and effectual one to pass the 
title of the bankrupt to the assignee. Omnia prmumuntur soleniter 
esse acta. 

Nor was there any objection to the deed from the assignee to the 
appellants, and in the orderly course of such things, it passed the title 
to the appellants, as it purported to do. So that, upon the evidence, the 
appellants might have recovered. 

I t  may be that the appellants failed to prove a good title to the land, 
and could not therefore recover. We do not decide that they did or did 
not. We only decide that the Court erred in intimating its opinion, 
that in no aspect of the evidence of the appellants, could they recover. 
As i t  appears to us in the record, in  its most favorable aspect for the 
appellants, they might have done so. 
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T h e r e  is  error. T h e  judgment of non-auit must  be set aside, and  a 
new t r i a l  allowed. 

Le t  th i s  opinion be certified to  the  Superior Court  according t b  law. 
I t  i s  so ordered. 

E r r o r .  Reversed. 

Cited:  iYprings V .  Xchenck, 99 K. C., 556; Benton v. Toler ,  109 S. C., 
241; A s b u r y  v. Pair ,  111 IT. C., 258; Y o u n g  v. Conelly, 112 N .  C., 648; 
Collins v. Xwanson, 121 K. C., 69;  Cable v. R. R., 122 N. C., 895; 
W h i t l e y  v. R. R., ibid., 989; T h o m a s  v. Shooting Club,  123 N.  C., 288; 
C o x  v. R. R., 123 N. C., 607; Prin t ing  Co. V. Raleigh, 126 K. C., 521; 
Coley v. R. R., 129 N. C., 413; Bessent v.  R. R., 132 N C., 936; Craf t  
v. R. R., 136 AT. C., 51;  Kearns  v. R. R., 139 N.  C., 482; Xi l lh i ser  P.  

Leatherwood, 140 N. C., 235. 

E. A. BYERLY v. R. H. HUMPHREY. 

Cloud u p o n  Title-Defence-Counter-claim-Res judicata. 

1. The jurisdiction of a Court of Equity to remove a cloud upon title, is 
founded on the inadequac~ of the remedy a t  lav,  and it does not arise 
when the plaintiff has a remedy by a n  action a t  law. 

2. Where it appeared that the defendant had a registered mortgage on the 
land oC the plaintiff, purporting to he signed by the plaintiff, but i t  was 
admitted that said mortgage was a forgery, and that the plaintiff had 
never executed it ,  a Court of Equity will entertain a suit to remove the 
cloud upon the plaintiff's title, although he is still in possession of the 
land. 

3. A defendant cannot set up as a defence or counter-claim any and every 
cause of action he may have against the pli~intiff. 

4. Where, in  an action to have an alleged forged mortgage cancelled as  a 
cloud ul?on title, the defendant sets up as  a defence, that the money 
advanped upon such forged mortgage was used to pay off a prior genuine 
mortgage, and asks to he subrogated to the rights of the first mortgagee: 
I t  tcas heTd, that these facts could not be pleaded either as  a clefence or 
counter-claim in this action, but the defendant must set them up in a new 
action. 

5. I t  is int imated, that  where irrelevant facts, which should be the ground of 
a new action, are  set up  as  a clefence or  counter-claim, and the Court pro- 
ceeds to pass upon it, insteacl of striking i t  from the record, that  the 
judgment .sill be re8 judicata, and a n  estoppel upon the defendant. if he 
should afterli-ards bring a new action upon the same facts. 

(Bztsbee v. V a c y ,  86 N. C., 329: Busbee r. Lezcis, Ibid.. 332; PcrctSci?~ r. Boy- 
den, 86 N. C., 58.5. cited and approved). 
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(152) CIVIL ACTION, tried before Boykin, Judge, and a jury, at Sep- 
tember Term, 1886, of DAVIDS~N Superior Court. 

The plaintiff alleged, that she was the owner in fee of the lands de- 
scribed in  the pleadings-that the defendant threatened and was about 
to sell the same, by virtue of a power contained in a deed of mortgage 
thereof, which i t  is pretended by the defendant she and her husband, 
now deceased, in his life-time, on the 22d day of October, 1883, executcd 
to him to secure a pretended debt due from her and her husband to 
him for $750, evidenced by their single bond, dated the day last men- 
tioned, and to be due twelve. months next thereafter; that she never 
signed her name to the 'said mortgage deed, nor authorized any person 
to sign the same for her, or in her name, nor was she privily examined 
touching her consent to the execution of the same, nor did she know 
of the said pretended mortgage deed until about a year after its pre- 
tended registration, when she was greatly surprised to hear of i t ;  that 
she did not sign, nor authorize any person to sign for her, the pretended 
single bond mentioned in the said mortgage deed; that she is not now, 
nor has she ever been, indebted to the defendant in any sum, on any 
account; that a sale of her land by the defendant, under such false and 
fraudulent color of power and authority, would greatly embarrass and 
imperil her right to her lands mentioned, if a person ignorant of the 
false and spurious nature of said pretended mortgage should buy the 

same, and her title would thereby be clouded and her land depre- 
(153) ciated in  value, and she could be prevented from selling the same, 

if she should find i t  necessary to sell it, &c., &c. 
The mortgage deed mentioned, upon its face appears to have been 

regularly executed by the plaintiff, and to have been acknowledged by 
her before a Justice of the Peace, and i t  was registered. 

The defendant, in his answer, denied the material allegations of the 
complaint, and alleged the due execution of the bond and mwtgage deed 
by the plaintiff, and he further alleged as follows: 

"For a further defence, defendant says, this mortgage and the bond 
secured thereby, were duly executed by plaintiff and her late husband, to 
secure the money borrowed by plaintiff and her said husband from 
defendant, to enable them to pay off and discharge a mortgage executed 
by them to John S. Henderson, to-wit: on the 14th day of Feb., 1582, 
upon the same land, for $500, and under which the said Henderson, 
Trustee, was threatening to sell said land of plaintiff embraced in de- 
fendant's mortgage, and this defendant, in order to relieve the plaintiff 
and her slid husband and save the lands of plaintiff from sale, advanced 
the sum of about $600, principal and accrued interest due said Hender- 
son on his mortgage, and paid the balance of about $150.00 to C. C. 
Byerly, late husband of plaintiff; and defendant having thus relieved 
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the lands of plaintiff, insists that in  any event, he would be entitled to 
be subrogated to the rights of said Henderson in the prior mortgage." 

On the trial, it was distinctly "admitted that the plaintiff did not sign 
the mortgage purporting to be executed to the defendant I&. H. Hum- 
phrey by C. C. Byerly and his wife, the plaintiff, and both parties, 
plaintiff and defendant, agreeing (agreed) that no issues should be 
tendered upon that point." 

I t  appears further from the case stated on appeal, that:  "After a 
jury mas impaneled, upon reading the pleadings, the defendant con- 
tended that upon the second defence set out in his answer, he was 
entitled to be subrogated, pro tanto, to the rights of Jno. S. Hen- (164) 
derson, prior mortgagee upon plaintiff's land. His  Honor held, 
that admitting the facts set out in said second defence of the answer to 
be true, defendant was not entitled to be subrogated to the rights of 
Jno. S. Henderson in the prior mortgage. Defendant excepted. There- 
upon, verdict was entered for the plaintiff." 

There was judgment declaring the mortgage void; that the defendant 
be perpetually enjoined, &c., from which he appealed to this Court. 

KO couiisel for the plaintiff. 
N r .  Emery Raper, for the defendant. 

MERRIMON, J. (after stating the facts). The defendant having con- 
ceded that the plaintiff had not executed the mortgage deed under which 
he proposed and claimed the right to sell her land, obviously the Court 
properly granted the relief sought by her. She was in possession of the 
land, and could not bring an action at law, by which she could test the 
validity of the deed as to herself. I t  had such color and legal sanction, 
by reason of its apparent genuineness, the spurious probate of it, ap- 
parently regular arid fair, and the registration thereof, as rendered it a 
standing menace and cloud upon her title. I f  the defendant had sold 
the land, as he claimed the right to do, and the purchaser had bEought 
his action to recover the poss&sion of it, the present plaintiff would in 
that case, have been obliged to produce evidence to defeat a recovery. 
The deed was clearly a cloud upon her title, against which she was 
entitled to relief. There was no legal remedy-certainly no adequate 
one-of which she might have availed herself and obtained prompt 
relief. I t  mould be unjust, and expose her to hazard, expense, and great 
annoyance, to delay her remedy until the defendant should sell the land 
under the pretended power to sell, and test the validity of the deed by 
an action the purchaser might bring to recover the possession of 
the land. The defendant might not sell for a long while; the (155) 
purchaser might postpone his action for an indefinite period of 
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time, and in the meantime the plaintiff might suffer great detriment, 
arising from the cloud upon her title. 

The jurisdiction of a Court of Equity to prevent and remove a cloud 
upon the title to realty, is founded in sound principles of right and 
justice. I t  arises out of the inadequacy of the remedy at lam,, and is 
well settled, although it is sometimes difficult to determine what con- 
stitutes such cloud as warrants the interference of such Court. P e t t i t  
r. Xlzepherd, 5 Paige, 493; Oakley  v. Trustees ,  6 Paige, 262; R i x b y  T. 

Higg ins ,  15 Cal., 127; K e y  u. Mensi l ,  19 Iowa, 105; High on Injunc- 
tions, $269 et seq. 

This case differs from the cases of Busbee v. ~ I l a c y ,  85  S. C., 329; 
Busbee  v. Lewis ,  Ibid., 332, and Pearson v. Boyden ,  86 X. C., 585. I n  
these case; the party seeking equitable relief had a legal remedy, as the 
Court held; but the Court recognized the jurisdiction to grant such 
relief in a proper case. 

We think, however, that the Court erred in considering and passing 
upon the merits of the matter set forth in the answer as a second defence, 
thus perhaps concluding the defendant in respect thereto. This was not 
matter of defence at  all in this action: it was impertinent matter, that 
the Court might, e x  mero m o t u ,  have directed t d b e  stricken from the 
answer. Tt constituted no defence. as a counter-claim. or othermise. I f  
the defendant was entitled to be subrogated to the rights of the mort- 
gagee of the first mortgage mentioned in the answer, then in  that respect 
he had a distinct cause of action, that lie could not set up in this action, 
but must enforce by a separate and distinct action, if he shall see fit 
to do so. The defendant could not set up in this action any and every 
cause of astion he might have against the plaintiff, without regard to its 
nature. H e  could only plead such a cause of action as constituted a 
valid counter-claim, or defence, and as is allowed by the Statute (The 
Code, 5244). 

The matter set forth as a second defence is very imperfectly and in- 
'formally alleged, but it seems that it was intended to be a counter- 

(156) claim.  But clearly, in no aspect of it, can it be so treated. The 
alleged cause of action-treating it as such-did not arise '(out of 

the contraet or transaction set forth in the complaint as the foundation 
of the plaintiff's claim," nor was it "connected with the subject of the 
action." Nor does the plaintiff's cause of action arise e x  co~ztractu ,  nor 
does the defendant's alleged cause of action; but if the latter did, it 
would not be good as a counter-claim in this action, because it is not such 
a cause of action as the statute cited, allows to be pleaded as a counter- 
c laim.  

I t  may be, that the defendant has such a cause of action as he suggests 
in his amwer, against the plaintiff. I f  he has, he ought to have just 
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opportunity to seek an appropriate remedy, and, therefore, the Court 
ought to have stricken the supposed defence from the ans7~-er, or to 
hare dismissed it without passing upon its merits, and ~vithout prejudice 
to any action he might bring on that account. The judgment must be so 
modified as to conform to this opinion, and as thus modified, affirmed. 

Xodified. Affirmed. 

Cited: lllurray v. Hazell, 99 N. C., 178; Peacock v. Xtott, 104 S. C., 
1.55; Browning v. Lavender, ibid., 74; Xilling Co. v. Binlay, 110 N. C., 
412; Xcilr fhur  v. Griflth, 147 N. C., 550; Thompson v. Buchanan, 195 
S. C., 159; Wallace v. Benner, 200 S. C., 132. 

IT. TT. ('AMPBELL et als. r. JACOB J. CRATER et als. 

Wills-Statute of Limitaiions. 

1. In  the construction of wills, the meaning of the testator is to he gathered 
both from the test  and contest of the will. 

2. Where the words of a  ill vere. "I leare to my soil, W. R. C., a tract of 
land (descrihinq i t )  and certain ilegroes (naming them), that to his heirs, 
but the said IT. R. C. to have jurisdictioa over said land and slaves;" 
It  2ca.s held, that no estate whatever passed to W. R. C., when it  appeared 
from the other portions of the r i l l  that it  was the intention of the testa- 
tor  to leave his property to his grandchildren, and not to his children. 

3. The provisions of The Code, allowing a femc covert to sue alone regarding 
her segarate property, does not remove the clisability of coverture, so a s  
to allow the statute of limitations to bar her right of action. 

4. When two or  more disabilities co-exist, or when one disability shall suger- 
vene aii existing one, the pericd prescribed n-ithin which an action may be 
brought, shall not begin to run uiltil the expiration of the latest disability. 

(Lippard v. Tro?ctnzcci~, 72 N. C., 551, cited and approved) 

This Tvas a CIVIL ACTION, tried before Boykin, Judge, at Fall ( 1 5 7 )  
Term, 1885, of IREDELL Superior Court, upon the following case 
agreed between the parties : 

1. That Percephal Campbell died in Iredell county in the year 1854, 
leaving a last mill and testament, which was duly admitted to probate at 
the August Term, 1854, of the late Court of Pleas and Quarter Sessioils 
for said eounty. A copy of this will is set out below. The widow, 
Sarah Campbell, died prior to testator, Percephal Campbell. 
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2. That Williams R. Campbell, the party therein named, was a son 
of the said Percephal Campbell, and who died on the day of July, 
1883, leaving the following named children and grandchildren, to-wit : 
James A. Campbell, aged 49 years, but who died on the day of 

, 18 , leaving him surviving Mary I. Campbell, aged 26 
years; W. W. Campbell, aged 23 years; Namie Campbell, aged 14 
years; Charles Campbell, aged 11 years; and Emma Campbell, aged 
3 years; W. W. Campbell, aged 47 years; A. A. Campbell, aged 45 
years, who intermarried with one Jennings, and was born January l l t h ,  
1841; was married to said Jennings on the 14th day of October, 1860, 
and died February 11th) 1872, leaving her surviving the following chil- 
dren, to-wit: Preston, aged 19 years, Carrie, aged 17 years; Mollie, 
aged 15 years; A. W. Campbell, aged 39 years; Henry F. Campbell, 
aged 37 years; Nary E .  Campbell, aged 33 years, now Puckett, was 
married before she was 21 years of age, and her husband is still living; 
S. P. Campbell, aged 31 years; Preston B. Campbell, aged 29 years; 
Alice C. Campbell (now Felts), aged 27 years, who intermarried with 
said Felts before she was 21 years of age, and her husband is still living. 

3. That Williams R. Campbell sold and conveyed the land mentioned 
in the complaint to Joseph James, in fee simple, in  the fall of 1854, 
and Joseph James sold and conveyed the same to Jacob Crater on the 
22d day of September, 1856, in fee simple; that Jacob Crater went into 
possession of the land immediately after the date of the deed from 

James to him, and he and the other defendants have remained 
(158) in the possession of the land ever since, claiming the absolute 

title thereto under the deed from Joseph James. 
4. That this action was commenced on the 6th day of October, 1885. 

I f  the Court should be of opinion that the plaintiffs are entitled to 
recover the whole of the land described in the complaint, judgment shall 
be so entered, and if the Court shall be of the opinion that all the plain- 
tiffs are not entitled to recover, but that a part of them are, then a 
judgment shall be entered for their proportional part of said lands as 
appears from this case, there being nine children of the said Williams 
R. Campbell. And if the Court shall be of the opinion that none of the 
plaintiffs are entitled to recover, then judgment shall be entered for the 
defendants. 

Percephal Campbell's will was as follows : 
I n  the name of God, amen: 
I, Percephal Campbell, of the State of North Carolina, Iredell county, 

do this day make my last will and testament, being weak in body but of 
sound mind and memory, blessed be God for his mercy and blzisings 
bestowed on me. 
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I n  the first place I gix~e unto my wife, Sarah, all my lands and mills 
and machinery thereunto belonging, and likewise all my negroes and all 
my horse5 and wagons, and all my stock and household and kitchen 
furniture, and all notes and money that I now possess, during her lifc- 
time or widowhood. 

And I :ikewise appoint my son Percephal Campbell, Jr., and hlilas 
Dobbins my lawful executors, and at her death to be divided, as f o l l o ~ ~ s :  

Item first.-I give to my eIdest son William Campbell's heirs, with 
what I have given him to his living, if living, his son hlford and his 
sister Thersy one hundred dollars each. 

Item second-My second son, Percephal Campbell, Jr., all my land 
on the Xorth side of Hunting Creek and likewise big Isaac and Susan- 
nah, Marion and Canah. 

Item third.-Son Theophilus M .  Campbell I leave his lawful (159) 
heirs three hundred acres of land adjoining Elijah Salmons, and 
four negroes, viz: James, Peter, Silvy and Andrew, when his heirs be- 
come of age, but for the said Theophilus &I. Campbell to have no title 
nor claim to the said property. 

Item fourfh.-I leave to my son John R. Campbell five hundred acres 
of my land on the South side of Hunting Creek on the waters of Rocky 
Branch, and four negroes, that is: Nelson, Betty, Lee and Mirandy, that 
is to heirs. I likewise leave to my son Williams R. Campbell five hun- 
dred and fifty acres of land on the waters of Rocky Creek, including 
the house that I now live in, and likewise four negroes, Bryant, Frank, 
Burton and Rachael, that to his heirs, but for him the said Williams R. 
Campbell io hare jurisdiction ox-er the said negroes or land. My oldest 
daughter, Sarah Morgan, I leaoe her five negroes, that is:  Hudley, Jane, ' 

Eli, Catherine and Emily. To the heirs of my second daughter heirs, 
that is, to John P. Parks, I leave him one dollar, Dabney W. Parks 
one dollar, Richard Parks one dollar and Theophilus C. Parks on dollar. 
To my third and youngest daughter, Frances Dobbins, I leave her my 
mills and all the machinery thereunto belonging, and likewise two hun- 
dred and fifty acres of land adjoining said mills, and a negro boy by the 
name of little Isaac, and a girl by the name of Mary. 

I11 witness hereof, I hereunto set my hand and seal, November Ist, 
1844. PECREPHAL CA~PBELL,  [Seal.] 

Take notice, that I leave my oldest daughter, Sarah Morgan, another 
negro girl by the name of Sarah, but take notice that her husband 
Bartlett Morgan to have no title nor claim to said negroes, but her to 
dispose of said negroes as she sees proper at her death. 

I n  witness whereof, I set my hand and seal, November lst, 1844. 
PERCEPHAL CAMPBELL, [Seal.] 



I N  THE SUPREME COURT. [9 5 

His Honor, upon a construction of said will, held that the plaintiffs 
were not entitled to recover any land whatever, and that none 

(160) of them were so entitled, and accordingly gave judgment for the 
defendants. 

From this judgment the plaintiffs appealed. 

Messrs. M.  L. ~I~cCorkle and T .  B. Bailey, for the plaintiffs. 
Nessrs. D. 31. Furches and John Devereuz, Jr., for the defendants. 

ASHE, J. (after stating the facts). The plaintiffs claim the land in 
controversy as devisees under the will of Percephal Campbell, who died 
in  1854. The defendants deny the title of the plaintiffs, and say they 
have had possession of the land with color of title for forty years. 

Both parties claim title derived from Percephal Campbell. The cle- 
fendants by a deed from Williams R. Campbell in 1854, to Joseph 
James, and a deed from him to Jacob Crater, on the 22d day of Septem- 
ber, 1866. 

The first question to be solved i s :  Did Williams R. Campbell take an 
estate in the land devised in  "Item fourth" of the will of Percephal 
Campbell, or did the estate pass by the devise to the heirs or children of 
said Williams R. Campbell, to his exclusion. We are of the opinion the 
land was derised directly and absolutely to the children, for here the 
word heirs evidently meant children of the said Williams R. Campbell- 
but that he derived no legal estate whaterer in the land by the mill of 
his father. The clause in  the will bearing upon the point is, "I likewise 
leave to my son Williams R. Campbell, five hundred and fifty acres of 
land on the waters of Rocky Creek, including the house that I now live 
in, and likewise four negroes, Bryant, Frank, Burton and Rachael, that 
to his heir.,, but for him the said Williams R. Campbell to have jurisdic- 
tion over the said negroes or land." 

I n  the construction of wills, the intention of the! testator is the great 
object of inquiry; and to this object technical rules are, to a certain 

extent, made subservient. 
(161) The intention of the testator, to be collected from the whole, 

is to govern, provided it be not unlawful or inconsistent with the 
rules of law-4 Kent, 634-or as has been said, the intention is to be 
collected from the four corners of the will. 

Looking at this will in  all its parts and prorisions, it must appear that 
the testator, for some reason, had no confidence in his sons generally, 
and therefore made the devises to their children. His  son Percephal, 
in the same Item, is the only one of them to whom he devises land 
unequirocally. I n  the first Item, his bequest is to the heirs of his son 
William, naming his son and daughter as the objects of his bounty. I n  
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the third Item, he mentions his son Theophilus, and gives land and 
negroes to his heirs, but provides that Theophilus shall have no title nor 
claim to the said property. 

I n  the fourth Item, he leaves land and negroes to his son John, but 
adds, tlzaf is t o  heirs, and in the same clause, he leaves to his son Wil- 
liams, land and negroes, and after superadding the words, "that to his 
heirs," prorides that Williams is to have jurisdiction over the land and 
negroes. 

We thillk the words "that f o  his hei~s," evidently express the inten- 
tion of making the grandchildren the objects of his bounty. And the 
reason why the names of the fathers are mentioned in each Item, was to 
designate the more readily the different classes of his grandchildren, 
among mhom he was intending to distribute his property. I f  he had 
intended to give the property claimed and bequeathed in the fourth 
I t em to Williams, why say after using the ~vords, that to his heirs, "but 
for him t~ have jurisdiction over the said negroes and land." This pro- 
vision is totally inconsistent with any intention of giving Williams any 
estate in the land. I t  gives Williams no use of the land nor enjoyment 
of the profits, but simply jurisdiction, that is, the superintendence of the 
land and negroes, not for his benefit, but for that of his children, who 
were minors at the time of the testator's death. 

I f  then, as we think, the devise in the fourth I tem mas to the children 
of Williams R. Campbell, the next question that arises, is, are 
the plaintiffs, as the de&ees of Percephal Campbell, or any of (16.2) 
them, entitled to recover in this action. The defendant says they 
are not, because he has had more than seven years' possession, with color 
of title. 

The statutory limitation in such a case is, that sere11 years' actual 
adverse possession, with color of title, shall be a bar to all persons, 
except those who are laboring under any disability-such as infancy, 
and in that case, even after the expiration of the time of the limitation, 
they may bring their action within three years after full age, (The 
Code, $5141, 148)) but it is provided by 5149, that when two or more 
disabilities shall co-exist, or when one disability shall supervene an exist- 
ing one, the period prescribed, within which an action may be brought, 
shall not begin to run until the limitation of the latest disability. 

This last section can have no application, when there is a clear run- 
ning of the statute for the seven years after the disability is removed, 
as when an infant attains his majority. 

I n  this case, all the sons of Williams R. Campbell had attained their 
majorities more than ten years before the commencement o'f this action, 
in October, 1885. Percephal Campbell, the youngest of the sons, was - 
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29 years old when his father Williams R. Campbell died, in July, 1883. 
H e  then must have been born in 1854, and arrived a t  21 years of age 
in  1875. The statute then began to run against him, and he was barred 
before the action was commenced, and if he was barred, so likewise were 
his brothers, who were his seniors. I t  is true, the case states that 
James A. Campbell died, but without giving the date of his death, and 
we must assume that he died after his father, for it states that Williams 
R. Campbell died, leaving him and other children and grandchildren, 
but i t  can make no difference whether he mas 49 years at  his own death 
or that of his father, for he was old enough to be barred by the long 
adverse possession of the defendants, running from 1856, and if he was 
barred, of course the plaintiffs, who are his heirs-at-law, are likewise. 

A. A. Campbell, another son, who died in 1872, at the age of 
(163) 45 years, was barred, and also his heirs-at-law, who are plaintiffs, 

for the same reason. 
This disposes of all the plaintiffs except the two daughters, Mary E. 

Puckett and Alice C. Felts. Both of these females married under the 
age of twenty-one years, and are still under coverture. We are of the 
opinion they are not barred-for admitting the action is to recover their 
separate estate, and they may sue without joining their husbands with 
them in the action by virtue of $178 of The Code, which declares, that 
"when the action concerns her separate property she may sue alone," but 
this does not subject them to the operation of the statute of limitations, 
for in Lippard v. Troutman, 72 X. C., 551, it was held, that the provi- 
sions of The Code allowing a feme covert to sue or be sued concerning 
her separate property, does not remove the disability of coverture, so as 
to allow the statute of limitations to bar a feme covert's right of action. 

The right of suing alone is a privilege, which may be used for the 
advantage of a feme covert, but a failure to exercise this privilege cannot 
operate to her prejudice. 

We are of the opinion there was error, and the plaintiffs Xary E. 
Puckett and Alice E. Felts are entitled each to recorer one undiaided 
ninth part of the land in controversy. 

This, therefore, must be certified to the Superior Court of Iredell 
county, that a venire d e  novo may be awarded. 

Error. Reversed. 

Cited: Faggart v. Bost, 122 N. C., 582; Wilkes v. Allen, 131 N. C., 
280; Carroll v. Hfg. Co., 180 N. C., 368; I n  re Will of Witherington, 
186 N. C., 154. 
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LAURA SMITH v. SA;\IUEL McDONALD et als. 

Homestead and Personal P r o p e r t y  Exempt ions .  

1. The personal property exemption exists only during the life of the home- 
steader, and after his death his widow has no right to have it allotted 
to her. 

2. A widow who has no homestead of her own, is entitled to have one allotted 
to her out of the lands of her deceased husband, even although no home- 
stead was allotted to him during his life. 

(Johnson v. Cross, 66 N. C. ,  167; Watts v. Leggett, 66 N. C . ,  197; B?-a?zdh, ex 
parte, 72 N. C., 106, cited and approved). 

PETITION for the allotment of a homestead and personal prop- (164) 
erty exemption, heard on appeal from a justice of the peace, by 
MacRae ,  Judge, at August Term, 1886, of STOKES Superior Court. 

The petition was filed before a justice of the peace by the plaintiff, as 
widow of Charles Smith, to have her homestead and personal property 
exemption laid off and allotted to her, in the property of her deceased 
husband. 

The following facts mere admitted by counsel upon a case agreed, 
after the defendants, who were the creditors and heirs-at-law of Charles 
Smith, had made themselves parties defendant before the justice of the 
peace. 

Charles Smith died intestate on the - day of -, 1886, owning at 
the time ~f his death, one-half acre lot in  the town of Danbury, on 
which is a small store house, as the only improvement, worth about two 
hundred and fifty dollars, and no other real estate. H e  also owned per- 
sonal property, and solvent credits to the amount of about five hundred 
dollars, and at the time of his death was indebted to the amount of about 
three hundred dollars. There had been no administrator appointed to 
administer his estate. No homestead nor personal property exemption 
had been allotted to him previous to his death, nor had he ever applied 
for the same. 

At the time of his death, he left him surviving the petitioner, his 
widow, and no children, but brothers and sisters as his only heirs-at-lam. 

The petition in  this case is on the part of the widow, to have the 
above-mentioned town lot and personal property assigned to her as a 
homestead and exemption for the benefit of herself. 

At the time of his death he was indebted to Samuel %Donald and 
others to the amount of about three hundred dollars. 
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SMITE v. MCDONALD. 

From the above facts i t  is for the Court to say whether the said 
Laura Smith is entitled to a homestead and personal property 

(165) exemption in the above-mentioned house and lot and personal 
property. 

The creditors and heirs-at-law resist the application, on the ground 
that inasmuch as the intestate had made no application for, nor had his 
homestead and exemption laid off and allotted to him during his life- 
time, that she cannot now do it. 

Upon this state of facts the justice of the peace gave judgment for the 
petitioner, granting the prayer of the petition, from which the defend- 
ants appealed. 

I n  the Superior Court, the judgment of the justice was affirmed, and 
the defendants appealed to this Court. 

.Mr. Glen%, for the plaintiff. 
Mr. Holmn ,  for the defendants. 

ASHE, J. (after stating the facts). We assume that the proceedings 
had in  the Court below were regularly taken, as no objection was made 
in  this Court upon that ground. 

As to the personal property exemption, we think there was error i11 
the judgment of the Court below. The widow was not entitled to that 
exemption. There is no provision in  the Constitution, nor any act of 
the Legislature, which gives her such a right. I n  Johnson v. Cross, 
66 N. C., 167, it is held, that the personal property exemption provided 
by Art. X of the Constitution, and laws passed pursuant thereto, exists 
only during the life of the homwteader, and after his death passes to 
his personal representatives, to be disposed of in  a due course of admin- 
istration. 

But  there was no error i n  the judgment so far  as i t  gave to  the widow 
her homestead in  the land of her husband. The defendants contended 
that the widow was not entitled to a homestead in the land of her de- 
ceased husband, unless it had been laid off, and quantity and valuation 
fixed with some definite description, in  the lifetime of the husband, for 
$5, Art. 10, of the Constitution provides, "If the owner of a homestead 

die, leaving a widow, but no children, the same shall be exempt 
(166) from the de'bts of her husband, and the rents and profits thereof 

shall inure to her benefit, during her widowhood, unless she be 
the owner of one in her own right." That the meaning of this provi- 
sion is, that the widow is not entitled to a homestead in  the lands of 
her husband unless he himself was the owner of the homestead, which 
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he cannot be unless i t  has been laid off and allotted to him in  his life- 
time, and that the act of 1868-'69 (The Code, §514), cannot hare the 
effect of eidargilig the benefits given by the Constitution. 

I t  is too late to raise these questions, for they have been too well 
settled by the decisions of this Court. 

The constitutionality of the section of The Code referred to, mas 
considered and decided in  the case of W a t t s  v. Legge t t ,  66 N .  C., 197, 
when PEAESON, C. J., who delivered the opinion of the Court, held that, 
'(the manifest purpose of the act of 1868-9, Chap. 137, (The Code, 
S514), is to prevent the widow and children from being prejudiced by 
the omission of one ertitled to a homestead to cause it to be laid off in 
his lifetime. I t  cannot be supposed that the effect of the statute is to 
go beyond the Constitution, when its professed object was to carry into 
effect its provisions." 

S n d  as to the other exception taken by the defendants, that the widow 
was not entitled to a homestead because it had not been allotted to her 
husband in  his lifetime : Without going into a discussion of the question, 
and showing that the husband is the owner of the homestead, because he 
was the owner of the land, and the t i t l e  to the homestead thereon was 
vested in hini by the Constitution, and not by virtue of any act of the 
Legislature, we need only refer to the case of J e m i m u  Brunch e x  par te ,  
72 N.  C., 106, which is a case directly in  point, and a decision of the 
question under consideration. That was a case  here the widow, after 
the death of her husband, no homestead having been allotted to him in 
his lifetime, filed her petition before a justice of the peace to hare a 
homestead laid off and allotted to her in the land of her deceased 
husband. The creditors had themselves made parties defendant (167) 
before the justice, and from the judgment therein rendered in 
favor of the plaintiff, appealed to the Superior Court, where the judg- 
ment of the justice was sustained, and upon an appeal to this Court, the 
judgment of the Superior Court was affirmed. 

The only difference in  the facts of that case and this is, that there the 
husband had made a conveyance of his land to a trustee for the benefit 
of certain creditors, in  which was the following claim : "Except so much 
thereof as may be laid off and assigned as a homestead under the act of 
Assembly, and which is expressly excepted from this conveyance." That 
claim in the deed in no way distinguished that case from this, for by the 
exception in the deed, the land remained liable to the homestead, just as 
if no deed had been made. 

The judgment of the Superior Court must be reversed, so far as it 
relates to the exemption of the personal property, and affirmed as to the 
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homestead. Let this be certified to the Superior Court of Stokes 
County, tha t  the case may be disposed of i n  conformity to this opinion. 

It i s  so ordered. 

C i t e d :  T u c k e r  v. T u c k e r ,  103 N. C., 172 ; K i r k w o o d  v. Peden ,  173 
N. C., 462. 

D. J. MIDDLETORT r. THE WILMINGTON AND WELDON RAILROAD CO. 

Penalty-Parties-Arbitration.  

1. Where the statute allows an action to be brought for a penalty created by 
it, by any person who may sue for it, no person has such an interest in it 
as can be the subject of arbitration, until an action has been brought. 

2. The person claiming the penalty, and not the State, is the proper party 
plaintiff in an action for the penalty imposed on railroads by 51967 of 
The Code. 

(Nornzan v. Dunbar, 53 N. C., 319; Branch Q. Railroad, 77 N .  C., 347; Katxen- 
s t e h  v. Railroad, 84 N. C., 688; Keeter r. Rdl road .  86 N. C., 346; Whitehead 
v. Railroad, 87 N. C., 255; Branch v. Railroad, S8 N. C., 570, cited and 
appro~ed. Duncan v. Philpot, 64 N .  C., 479, overruled). 

(168) This was a CIVIL ACTION, tried before C l a r k ,  J u d g e ,  and a jury, 
on appeal from a judgment of a justice of the peace, at Fa l l  

Term, 1886, of DUPLIX Superior Court. 
The  action was brought for the recovery of the penalty prescribed in 

$1967 of The Code. 
The plaintiff introduced as a witness, 0. P. Xiddleton, who testified 

that  he was a son of the plaintiff, and that on the 20th day of December, 
1884, a bale of cotton marked "D. J. M.", which were the initials of the 
plaintiff, was brought to his  store in  Warsaw, by a negro servant of 
plaintiff; and he and other witnesses testified to facts tending to shorn, 
that  said bale of cotton was received on that  day, for  shipment by de- 
fendant's agent a t  its depot a t  Warsaw, and that  it was not shipped until 
the first or second day of January,  1885. 

The defendant, by way of defence, offered to prore that  0. P. Middle- 
ton set u p  a claim against the defendant for the same penalty as sued 
for i n  this action, and that  the said 0. P. Middleton and defendant, on 
the 11th day of February, 1885, agreed to refer, and did refer, the 
matter to two arbitrators, who made an award, of which said 0. P. 
Middleton and the defendant company were duly notified. 
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I t  mas admitted that said 0. P. Niddletoii had never commenced any 
suit to recover said penalty, and had nerer caused any process to be 
issued against the defendant company. 

His  Honor excluded this evidence, upon the ground that no suit had 
been commenced by said 0. P. Middleton by the issue of process, and 
that the award was therefore no bar to action of the present plaintiff. 

Defendant excepted. Verdict and judgment for plaintiff. Appeal by 
defendant. 

Xr .  W.  R. Allen, for the plaintiff. 
Mr. Chas. M.  Stedman, for the defendant. 

SMITH, C. J. (after stating the facts). The action is for a penalty 
which the statute gives "to any person suing for the same." The 
defendant company sets up in bar of the recouery, an agreement (169) 
entered into between itself and 0. P. Middleton, a son of the 
plaintiff, who was claiming the penalty, for a reference, and the award 
made against the defendant's liability. The evidence in support of this 
defence was properly ruled out. No interest is acquired by any person 
which can be the subject of compromise or arbitration, until the demand 
for the penalty is asserted by the institution of suit for its recovery. 
The reference and arbitration were entirely gratuitous on the part of 
0. P. Middleton, and whatever misplaced confidence his assuming to act 
in the controversy may have inspired in the company, that i t  was with 
the concurrence of his father, the owner, and that the award would be 
acquiesced in, it can form no defence to the action by whomsoever 
brought, for it is not for the benefit of the owner of the goods, but wholly 
punitory in its effect. When the suit is commenced, an interest vests in 
the plaintiff, contingent upon his success, but no sooner, to the exclusion 
of others. The matter offered in  evidence was therefore wholly irrele- 
vant. Our attention has been directed to the question, in whose name 
the action should be brought, and to the conflicting rulings upon the 
point made in this Court. The construction of the 8s 1212 and 1213 
of The Code, in ATorman v. Dunbar, 53 N.  C., 319, is that the suit 
should be in  the name of the person claiming the penalty, and to whom, 
upon a recovery, i t  belongs, while in the subsequent case of Duncan v. 
Philpot, 64 N .  C., 479, it is held that, it should be prosecuted in the 
name of the State for his use. But in looking to the cases which have 
been maintained in this Court, and to which no objection on this ground 
seems to have been taken, we find that all have been in the name of the 
person suing and none in the name of the State. Branch v. Railroad, 
77 N. C., 347; Katzenstein v. Railroad, 84 N. C., 688; Keeter v. Rail- 
road, 86 N .  C., 346; Whifehead v. Railroad, 87 N .  C., 255; Bramch v. 
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Railroad, 88 S. C., 570. This uniform practice, acquiesced in, if not 
sanctioned by the Court, must be deemed a settlement of the con- 

(170) struction of the statute. There is no error and the judgment 
must be affirmed. 

No error. Affirmed. 

Cited: Muggett v. Roberts, 108 S. C., 177; Burrell v. Hughes, 116 
N.  C., 437; Xutton v. Phillips, ibid., 505;  Goodu~in v. Fertilizer Co., 
119 X. C., 122; Curter v. R. R., 126 N. C., 442; S. v. Xaultsby, 139 
N .  C., 585. 

ELIZABETH SPENCE v. 0. F. BAXTER et als. 

Evidence-Jury-Practice. 

1. TVhere there is a conflict betn-een the recollection of the trial judge and 
counsel as to what a certain witness testified, it is not error for the judge 
to leave the matter to the jury as to ~vhat  the evidence is. 

2. In snch case it is not error for the trial judge to refuse to tell the jury that 
the witness bad testified to certain facts, n-hen his notes do not show any 
such testimony, and he has no recollection of it. I t  is entirely proper 
for him to leave the matter to the jurr to remember n-hat the evidence 
Was. 

(S ta te  v. Keath, 83 N. C.. 626, cited and approved). 

This was a cIrIr, acrrIox, tried before Shipp, Judge, and a jury, at 
Fa l l  Term, 1886, of CAIIDEN Superior Court. 

The  plaintiff complained that  the defendants, under the avowed pur- 
pose of searching for the body of an  unknown man, alleged to have been 
murdered during the late mar, and buried upon her plantation, obtained 
permission from the plaintiff i n  June, 1885, to search for the body. 

I n  pursuance of the license, the defendant Baxter and one Jones met 
upon her land, and after digging it u p  in  s e ~ e r a l  places, abandoned the 
search. 

That  some time after this, the defendants, 0. F. Baxter, Sr., 0. F. 
Baxter, Jr.,  and one Tatum, charged her with hauing some information 
about the facts they were investigating, and offered her one hundred 
dollars if she mould disclose them. She denied knowing anything about 
it,  refused their money, and told them that  if she knew anything about 
the matter she mould disclose it without money. 
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Xot long after this, the defendants again came to her house (171) 
and asked permission to renew the search, which she refused, and 
ordered them to leaye, and forbade them from entering upon her preni- 
ises again for any purpose whatever. But in disregard of her refusal, 
and order to leave her premises, the defendants, prior to the institution 
of this action, wrongfully, wantonly and n~aliciously, and with strong 
hand, entered on her premises, and with a spade dug up her land, dam- 
age~d her premises, and in a rude and offensive manner, used violent and 
abusive language, and threatened to do her bodily harm, asserting at 
the time that they would make the search at all hazards, in defiance of 
her protestations; that she could make the most of it, and pursue any 
course shc thought proper. 

There were a good many witnesses examined on both sides, and among 
others one J. R. Etheridge, who testified among other things, that at 
the Court preceding, he carried the plaintiff to Court three days, and 
on one of the days, ~ ~ h i l e  returning home, she stated to him that Dr. 
0. F. Baxter, one of the defendants, promised to pay her for the dig- 
ging: that she had not been damaged at all, and if she had not brought 
the suit she would not. 

I t  mas claimed by the counsel for defendants, that Etheridge further 
testified that she said "she would not have brought the suit, but for other 
persons who got her to do it." 

Counsel for the defendants, in the argument of the case, stated this 
testimony to the jury and commented on its bearing upon the case. 

Counsel was not interrupted either by counsel for the plaintiff or by 
the Court; and counsel for plaintiff did not make mention of the eri- 
dence referred to at any time. 

When the Judge came to charge the jury, he rkpeated the eridence of 
the other mitnesses, and this evidence of the ~ ~ i t n e s s  Etheridge, omitting 
the latter part of it, to-wit: "that she would not have brought the suit, 
but for other persons who got her to do it." After the Court had com- 
pleted reading over all of the evidence and fully charging the law 
upon the same to the jury, the counsel for defendants said that (172) 
the witness Etheridge testified that plaintiff told him that she 
mould not have brought the suit but for other persons who got her to do 
it, and asked the Court to tell the jury that said witness testified to the 
same. 

The Court stated that he did not hear that part of the witness' testi- 
mony; that he had heard the defendants' counsel commenting upon, it, 
and thought of calling it to  his attention at the time, but did not; that 
he did not have it on his notes, but he left it to the jury to say what the 
testimony was. The Court then told the jury, they were the judges of 
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the facts; that they must take the testimony from the witnesses and not 
from his notes. 

Defendants' counsel, after verdict for the plaintiff, moved for a new 
trial on account of the remarks of the Judge on this part of the testi- 
mony. Xotion overruled, and judgment for the plaintiff. 

Counsel for the defendants excepted, on the ground that the Court did 
not tell the jury that witness Etheridge stated in his testimony that 
plaintiff told him "that she would not have brought i t  but for other 
persons who got her to do it ;" and the further ground that the remarks 
of the Judge were calculated to cast doubt upon and weaken the testi- 
mony of the said witness. 

X r .  E. P. Aydlet t ,  for the plaintiff. 
.Mr. E. C. flnxith, for the defendants. 

ASHE, J. (after stating the facts). We are unable to see how the 
defendants could have been prejudiced by what occurred on the trial. 
There was nothing said by his Honor that was calculated to influence the 
jury, or create a wrong impression upon their minds prejudicial to the 
defendants. The remark complained of, "that he had heard the defend- 
ants' counsel commenting upon it (the testimony of Etheridge), and 
thought of calling i t  to his attention at the time, but did not," was fully 

explained, by telling the jury that he did not have it on his notes, 
(173) but he left it to the jury to say what the testimony was; that they 

were the judges of the facts, and must take the testimony from 
the witnesses and not from his notes. This was fair and proper, and all 
that the defendants had the right to expect. There was no conflict be- 
tween the Court and the counsel of the defendants. His  Honor did not 
insist that the testimony had not been given. I t  was the province of the 
jury to determine whether the evidence had been given, and his Honor, 
very properly, submitted it to their recollection and determination. 

This case is very like that of State v. Keath, 83 N. C., 626, when there 
was a conflict of memory between the Court and counsel of the prisoner 
as to what a witness had testified. This Court said, "His Honor might 
very properly have insisted upon his notes as the correct statement of 
the testimony of the witness, but as his Honor candidly told the jury 
that he might be mistaken in the notes of the testimony, and they might 
use the notes for refreshing their memory as to what he did say, but it 
was from the mouth of the witness they were to get the testimony upon 
which to found their verdict, it was fairly submitting the question of 
fact to the recollection of the jury." And the exception was overruled 
and a new trial refused upon that ground. 
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As to the other ground of exception, that his Honor did not tell the 
jury that Etheridge testified that plaintiff told him "that she would not 
have brought it (the suit) but for other persons who got her to do it," 
is, we think. duly disposed of by the comments upon the other exception. 
His  Honor could not conscientiously tell the jury that evidence had been 
offered which he had not heard; all he could do, was what he had done- 
submit the matter to their recollection. 

There is no error, and the judgment of the Superior Court is affirmed. 
No error. Affirmed. 

(174) 
JAMES EVANS, Admr., v. R. I<. .BRYAX, Jr. 

Partnership-Persond Property Exemption. 

1. In the absence of a special contract, one partner has no lien on his co- 
partner's interest in the partnership pro pert^ for individual debts due 
him from the co-partner. 

2. A partner is entitled to his personal property exemption out of the partner- 
ship property before a debt due by him individually to his co-partner can 
be deducted therefrom, on a settlement of the partnership. 

Controversy submitted without action, heard by MacRae, Judge, at 
November Term, 1885, of CUMBERLAKD Superior Court. 

On the 10th day of March, 1884, the plaintiff's intestate and the de- 
fendant entered into a co-partnership under written articles. By this 
partnership agreement, the plaintiff's intestate bargained and sold to the 
defendant, a half interest in what was theretofore the individual prop- 
erty of Josiah Evans, the plaintiff's intestate, and took in  part payment 
the individual promissory note of R. K. Bryan, Jr., the defendant, for 
three hundred and fifty ($350) dollars, dated 10th day of Xarch, 1884. 
The partnership debts have a11 been settled, and upon a sale of the part- 
nership property, after deducting the amount of the debts outstanding 
at the dissolution, there is still a balance of about $- remaining for 
division between the co-partners or their representatives. The $350 note 
above referred to, has never been paid. The plaintiff's intestate, Josiah 
Evans, died on the 3d day of October, 1884, and the plaintiff, James 
Evans, is his administrator. The defendant, R. K. Bryan, Jr., does not 
oxn any property outside of his share of the division of the surplus of 
partnership assets above stated, and the matter of contention between 
the parties is this : 
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I s  the defendant as against the aforesaid note, entitled to his personal 
property exemption out of the surplus of partnership property? I f  he is, 

then it is agreed that the plaintiff shall pay over to him one-half 
(175) of the surplus; if he is not, then it is ag~eed  that the same, or so 

much thereof as is necessary to pay said note, shall be so applied. 
The defendant, R. K. Bryan, Jr., consented that the plaintiff might 

take possession of the partnership asse~ts, pay off the partnership debts, 
and wind up the business of the firm, but expressly resewed to himself 
the legal right to claim a personal property exemption against the afore- 
said note in the di~is ion of the surplus assets of the partnership. 

Cpon these facts, his Honor adjudged that the defendant was entitled 
to his personal property exemption out of the partnership funds, and 
the plaintiff appealed. 

i V 1 ~ .  Thos. H. Eutton, for the plaintiff. 
X r .  W. A.  Guthrie, for the defendant. 

MERRIXON, J. I t  appears from the agreement under seal, that the 
intestate of the plaintiff was the owner of a newspaper and printing 
establishment, in the town of Fayetteville, and it likewise appears from 
its terms, too plainly to admit of question, that he sold to the defendant 
an undivided one-half interest in the property mentioned, for the price 
of $1,260; that of this sum the defendant paid to the intestate $714, in 
cash, and the balance he discharged by promissory notes, including one 
of himself, payable to the intestate, for $350. 

This sale was unconditional and without qualification-no lien upon 
the property of any kind was provided to secure the payment of the note. 
Thus the ;nterest in the property so sold, became absolutely that of the 
defendant, to be used, sold or disposed of, as he might see fit, consistently 
with the rights of the intestate, the latter having reserved a "one-half 
interest in the entire establishment $' '" * * for his own use." 

I t  seems that this sale was made in contemplation of a business part- 
nership between the intestate and the defendant, for, upon its comple- 

tioii, they at once formed a partnership "for the publication of 
(176) said paper, and also for conducting the job printing and general 

stationery business in said town." I t  was agreed that the parties 
should be "equal as to capital invested; the general profits and losses of 
the concern shall be equally divided in general settlements, as often as 
may be mutually agreed upon." I t  was intended that the parties should 
be upon an equal footing in all respects. The obvious purpose was to 
form a partnership, in which the parties were to contribute equally to 
the  capital to be employed, and share equally in the profits and losses. 
Hence, the intestate sold to the defendant an undivided one-half interest 
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in a business he had already established, taking his note for a part of 
the purchase money. I t  does not appear that an increase of the capital 
of the partnership TTas intended, or that it mas increased after its forma- 
tion. Kor does it appear from the agreement-neither from its terms, 
nor by implication-that the parties agreed that the note of the defend- 
ant should constitute a part of the capital of the partnership; it does 
not appear in any way that the partnership ever had any interest in i t ;  
i t  was made payable to the intestate, and so far  as appears, it continued 
to be his separate property, until his death, and now belongs to the 
plaintiff or his administrator. Nor does i t  appear from the agreement, 
or otherwise, that the intestate had a lien upon the defendant's part of 
the capital of the partnership to secure the payment of the note, nor that 
he had the right to receive of the defendant's share of the profits a sum 
of money sufficient to discharge the note. Nor does it appear that the 
note Tvas treated in any sense as an advancement of money for the part- 
nership, or that he desired or intended that i t  should be so treated. 

So that the plaintiff is no more entitled to have the note in question 
paid out of the defendant's share of the assets of the partnership, than 
if i t  had been given for a horse or other consideration in no way con- 
nected with t h e  partnership property. It seems to us that the conten- 
tion of the appellant is entirely unfounded. 

The intestate had a specific lien on the property of the part- (177) 
nership, for his debts and liabilities due to other persons, for his 
share of its capital and funds, for all moneys advanced by him for its 
use, and for debts due it from the defendant, if there were such, beyond 
his share, but he had no such lien for a debt due to him for property he 
sold to his co-partner, in the absence of a special contract to that effect. 
Story on Part., $97. 

I t  appears that the defendant has no property, except his share of the 
assets of the partnership above mentioned. As the intestate of the 
plaintiff had no lien upon these assets, the defendant is entitled to have 
his personal property exemption set apart to him out of the same, ac- 
cording to law. 

The defendant's share of the assets of the partnership must be treated 
as if they were in  his haids as surviving partner. When he consented 
to allow the plaintiff to wind up and close the affairs of the partnership, 
he expressly reserved to himself the right to claim and have his personal 
property exemption set apart to him. 

There is no error, and the judgment must be affirmed. 
No error. Affirmed. 
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HARTMAX & Co. ?;. FARRIOR. 

H. & E. HARTJIAN 8: CO. v. DAVID L. FARRIOR. 

Judgment by Default Final and by  Default and Inquiry. 

1. Where the complaint alleges that the plaintiff sold to the defendant certain 
goods, wares and merchandise, for which he promised to pay a sum 
certain, and the complaint is verified, the plaintiff is entitled to a judg- 
ment by default final upon a failure to ansm-er, or upon the filing of an 
unverified answer. 

2. Where the complaint only alleges the value of the goods sold, without also 
alleging a promise to pay, or n-here the complaint is not verified, upon 
a failure to answer, the judgment should be by default and inquiry. 

(Witt  v. Long,  93 K. C., 388, distinguished and approved). 

CIVIL ACTION, tried before Clark, Judge, at  September Term, 1886, of 
DUPLIN Superior Court. 

(178) His  Honor gave a judgment by default final upon the follow- 
ing facts : 

The complaint was verified, and the following is  a copy of the mate- 
r ial  parts thereof, necessary to be set forth here: 

"11. That  on or about the 21st day of September, 1885, they sold to 
the defendant, D. L. Farrior,  a large lot of goods, wares and merchan- 
dise, and that  the same was duly received by him. 

"111. That  the defendant Farrior  promised to pay the plaintiffs three 
hundred and seventy-three and 50-100 dollars for the said goods, wares, 
and merchandise. 

"IT. That  the defendant has paid the plaintiffs nothing whatsoever 
for the said goods, wares, and merchandise. 

'T. That  payment has been demanded of the defendant." 
At the appearance term of the Court no answer was filed, but the 

defendant appeared by attorney and offered to submit upon the com- 
plaint to a judgment by default and inquiry. 

Judgment absolute was rendered, to  which defendant excepted, and 
from which he appealed to this Court. 

X r .  W .  R. Allen, for the plaintiffs. 
X r .  Kornegay, for the defendant. 

MERRIMON, J. (after stating the facts). I t  is obvious that  the com- 
plaint alleges a cause of action, and the breach of an  express promise to 
pay absolutely a definite sum of money, particularly specified, for a 
~ a l u a b l e  consideration. The  complaint is verified; i t  appears that the 
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defendant was serred personally with the summons, and that  no answer 
or other pleading was filed. The plaintiff was therefore entitled to have 
judgment by default final, for  the sum of money specified, and for costs. 
The  statute, (The Code, $385,) expressly provides, that  in such case 
the plaintiff may thus have judgment a t  the return or appearance term 
of the Court. 

The  appellant's counsel cited and relied upon W i t t  v. Long, 93 N. C., 
388. That  case is very different from the present one. I n  it, the 
complaint alleged that the plaintiffs had sold and delirered to the (179) 
defendants, a t  their request, goods of the reasonable value of a 
sum of money specified, but i t  did not allege that  the defendants promised 
to pay absolutely a particular sum of money for the goods, but only their 
reasonable value. Besides, the complaint mas not verified. I n  tha t  and 
like cases. the plaintiffs could only have judgment by default and 
inquiry. 

There is no error, and the judgment must be affirmed. 
N o  error. Affirmed. 

Cited: Skinner v. Terry,  107 N.  C., 108; Williams v. Lumber Co., 
118 N. C., 936; Currie v. Mining Co., 157 N.  C., 218; Miller v. Smi th ,  
169 K. C., 210; Hyatt  v. Clark, 169 N. C., 179; l!40ntague v. L u r n p k k ,  
178 N.  C., 272; Supply Co. v. Plumbing Co., 195 N.  C., 633. 

TVM. G .  LEWIS v. THE ALBEMBRLE AKD RALEIGH RAILROAD CO. 

Pleading-Issues-Corporation-Pow of Oflicers-Ratification- 
Judge's Charge. 

I. Where the complaint alleged that the plaintiff was employed as the engi- 
neer of the defendant, and rendered services to the defendant, I t  was held, 
that he could recover either on the special contract, or on the common 
count. 

2. I t  is not error to refuse to submit an issue which is not raised by the 
pleadings. 

3. Vhere the charter and by-laws of a railroad corporation, provided that the 
Chief Engineer could only be appointed by the President and Directors, 
but thp Vice-president and Superintendent were the officers who had the 
management of the affairs of the corporation, I t  was held, that they had 
implied authority to employ an engineer, especially when there was no 
Chief Engineer, and the services of an engineer were necessary for the 
proper conduct of the business of the corporation. 
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4. If in such case, the President and Directors are notified of such appoint- 
ment, and receive the work of the engineer without objection, they are 
held to have ratified the appointment. 

5. I t  is not error for the Court to refuse to charge the jury upon a point not 
raised by the pleadings, and upon which there is no controversy. 

6. Where a person is employed to work for another for an indefinite time, i f  
he is ready and willing to do the ~ ~ o r k  required, he is entitled to recorer 
for the entire time, although emplo~ment is not furnished him regularly; 
but if the employment is to do a particular thing, or there were intervals 
when he was at liberty to make other contracts for his services, then he 
could only recover for the time during which he was actually employed. 

7. While the charge to the jury may be incorrect in part, a new trial will not 
be granted if the trial judge in a subsequent part of the charge corrects 
it and leaves the matters in controversy fairly to the jury. 

(Jones r. Mial ,  82 N. C., 252, cited and approved). 

(180) CIVIL ACTIOIS, tried before Xlzeplzerd, J u d g e ,  and a jury, a t  
August Term, 1886, of EDGECOXBE Superior Court. 

The  plaintiff in substance alleges, that  the defendant, being the owner 
of a railroad, and intending to extend i t  to points east and west of it, 
through its agents, its Vice-president and Superintendent, employed him 
as Civil Engineer for the company, to act and serve them as its Engi- 
neer for an  indefinite period of time. Tha t  he accordingly sen-ed i t  i n  
that  capacity from the 9th day of March, 1883, until the 29th day of 
January ,  1884. That  although he was not constantly a c t i ~ e l y  engaged 
all that  time, he m s  in its employment, actively engaged in making 
surx-eys, maps, examinations, &c., kc., a great part  of the time, which 
maps and charts, he, as its Engineer, sent to its President, i n  New 
York, and all the time lie was under its direction and at its command, 
to do any service of the nature of his employment; and that his  services 
mere reasonably worth two hundred dollars per month. H e  further 
alleges, that  the President and Vice-president of the company resided 
in  Xew York City;  that  the latter often visited the line of the said road, 
and when he did so he conducted and controlled its management and 
made contracts for  it. Other facts evidential i n  their nature, are stated 
i n  the complaint, apparently as matters of inducement, but they are 
unnecessary and might properly have been omitted; they are simply 
redundant matter in the pleading. 

The defendant denies broadly the material allegations of the com- 
plaint, and specially, that  i t  employed the plaintiff as its engineer. I t  
also denies the authority of the Vice-President and Superintendent to 
employ the plaintiff as its civil engineer, and alleges that  the only 
authority of its Vice-president "to manage, control or make contracts, is 
such only as is  giren by the by-laws of the defendant, or by the 



N. C.] OCTOBER TERM, 1886. 

Board of Directors, or the Executive Committee of said Board, (181) 
under the authority of said by-laws," and that these authorities 
never empowered the Vice-President, or any other person, to appoint the 
plaintiff as such engineer. I t  alleges that the plaintiff was employed, 
from time to time, to do certain particularly specified services-such as 
such eugineers do-which he did, and that he was fully paid for the 
same; it denies that he was ever employed as its regular engineer, or 
for a certain or an indefinite period of time. 

The following is a copy of so much of the case settled on appeal as is 
necessary to be set forth here: 

"There was evidence for the plaintiff, tending to show that he was a 
civil engineer by education, and had surveyed for and directed the con- 
struction of more than one railroad; [that on the 9th day of March, 
1883, one Dorsch, who was the Superintendent of the defendant road, 
in  the presence, and with the concurrence of H. J. Rogers, who was its 
Vice-president and one of its Directors, appointed plaintiff engineer of 
defendant company]. 

"Exception No. 1.-The testimony as to the appointment of plaintiff 
which is in brackets, was objected to by defendant, and admitted by 
the Court. The defendant excepted. At public meetings of the citi- 
zens held along the line where the plaintiff was well and favorably 
known, [it was publicly proclaimed by the Vice-president, Rogers, that 
the plaintiff was the chief engineer of the road]. 

"Exception, NO. 2.-The foregoing in  brackets was objected to by de- 
fendant, and he excepted to its admission. 

"That in the canvass so conducted, a large amount, ($85,000) in 
money subscriptions was obtained; that under the direction of the Vice- 
President, the plaintiff made surveys of the line from Rocky Mount to 
Nashville, with all necessary drawings and estimates of the cost of con- 
struction, which was forwarded to the President of the road, in New 
York; that under the direction of the Vice-president, he made a survey 
from Williamston to Jamesville, with a lengthy report of the 
resources of the country along and east of that line, which he (182) 
forwarded to the President, in  New York City. 

"The plnintiff also introduced evidence (the defendant objecting) that 
many of the payments credited in plaintiff's complaint were made by 
the local Treasurer, and his receipts given as Chief Engineer were, at  
the close of each month, forwarded to the President of the company, in 
New York City, and no objection made by the authorities there to such 
payments. 

"Exception No. 3.-The defendant excepted to the admission of this 
testimony. 
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"It was in evidence, that other payments, credited in plaintiff's com- 
plaint, were made by drafts in his favor, drawn by the Vice-president 
upon Baltzer and Litchenstein, of New York City, who were the Presi- 
dent and General Treasurer of defendant company, which mere paid 
upon presentation; that under the direction of the Superintendent, he 
examined and reported the condition of the railroad bridge across the 
Tar  River, at ~ a i b o r o ;  that while not actively engaged upon some work 
of defendant company, he regularly reported to the Superintendent for 
employment, and was recognized by the Vice-president and Superin- 
tendent as Engineer of the defendant company, up to the date of his 
resignation, 29th January, 1884. 

"It was in evidence that the President, Vice-president and Directors 
of the defendant company lived in Kew York, where was also the gen- 
eral business office; that the President was rarely in North Carolina, 
but twice during the years 1882 and 1883; that the road was actually 
managed and controlled by the Superintendent and Vice-president when 
the latter was in North Carolina, where he frequently was; that the 
plaintiff had no knowledge of the by-laws of defendant as to appoint- 
ment of an Engineer. There was evidence that the plaintiff's services 
mere worth $2,500 per year, and that he had received over $1,000 for 

his services. 
(183) "The by-laws of the defendant company were put in evidence 

by the defendant, and it was shown by them that the appointment 
of Chief Engineer could only be made by the President, with the ap- 
proval of a majority of the directors, and that he was to receive a fixed 
salary. I t  was conceded that no such appointment was made under 
these by-lam. 

"The Court submitted the following issues to the jury: 
"1. Did the plaintiff render services to the defendant as Engineer 2 
"2. What is due him on account of such services? 
"The defendant asked the Court to submit the following issue to the 

jury : 
"Was the plaintiff employed as a regular or permanent Engineer of 

the conlpany ? 
"This the Court declined to do, and the defendant excepted. 
"The defendant asked the Court to charge the jury: 
"I. That there was no competent evidence to show that the plaintiff 

mas appointed Chief or Regular En,' wineer. 
"2. That there was no evidence that the company ever ratified any 

appointment as Chief or Regular Engineer. 
"3. That under the by-laws, the President alone cannot appoint a 

Chief or Regular Engineer without the approval of the Directors. 
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"4. That the Vice-President or Superintendent could make no ap- 
pointment as claimed by plaintiff. 

"5. Thslt there is no evidence that Rogers ever acted as President. 
"6. That plaintiff is only entitled to recorer the value of services 

actually rendered. 
"His Honor charged the jury, that in this action, the office of Chief 

Engineer could only be created by the President and Board of Directors, 
and this not being shown, he is not entitled to recover as such. .But, 
the plaintiff says, while he may not have been regularly appointed, still 
he was employed to act as such by the Superintendent, and in the 
presence of and with the concurrence of the Vice-president and (184) 
Director Rogers; that in pursuance of his employment, he per- 
formed certain work, and reported regularly, and was at all times ready 
and milling to render services as such; that his ernploymellt as perma- 
nent Engineer was recognized by all of the officers of the company who 
were in Korth Carolina and engaged i n  the operation of the road; that 
he was paid as Chief Engineer by the local Treasurer and Secretary, 
and statements containing such payments as Chief Engineer, after 
examination by the Superintendent here and were sent to the President, 
who made no objection to the same. 

"The Ccurt charges, that if the President and Board of Directors 
resided in  New York, leaving the active management and control of the 
road to the Superintendent here, and such Superintendent employed the 
plaintiff permanently to render the sen-ices of an Engineer or Chief 
Engineer, and the plaintiff acted and served as such, was recognized as 
such by all of those operating the road i11 North Carolina, and such 
employmerlt was known to the President and other offcers, and acqui- 
esced in or ratified by them, then the plaintiff would be entitled to 
recol-er the value of his services re l~de~ed  as such Engineer, provided he 
discharged his duties as such. I f  employed permanently, you  ill give 
the plaintiff the value of such employment and services while so em- 
ployed. I f  not employed permanently, you will give the plaintiff the 
ralue of the services actually rendered. 

"His Honor gave charges Nos. 1, 3, 4 and 5, and declined to give 
Nos. 2 and 6. 

"To the first issue the jury responded 'yes.' 
"To the second they responded $2,000, less $1,032 paid plaintiff by 

defendant." 
There was a judgment on the verdict for the plaintiff, and the defend- 

ant appealed. 

X e s s r s  John Deuereuz, Jr., and 22. H. Battle, for the plaintiff. 
Mr. J. E.  ~ l l o o r e ,  for the defendant. 
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(185) MERRINON, J. (after stating the facts). The defendant's coun- 
sel contended on the aygument, that it is alleged in the complaint 

that the plaintiff was employed "as a regular or permanent engineer of 
the company," the defendant-that this allegation is denied by the 
answer, and, therefore, the issue, "was the plaintiff employed as a regu- 
lar or permanent engineer of the company?" proposed by the defendant 
on the trial, and which the Court refused to submit, ought to have been 
submitted to the jury. The refusal of the Court to subniit this issue is 
assigned as error. 

The complaint seems to have been prepared hastily, and it must be 
conceded that it is not very formal,-that it lacks precision, and con- 
tains redundant matter. While it is alleged in terms that the 
was employed by the Vice-President and Superintendent of the defend- 
ant "to act and serve thereafter as its engineer," it is plain that the 
scope and purpose of the complaint is to allege, informally it is true, 
that the plaintiff was employed as a civil engineer for an indefinite 
period of-time, to render-service as such to the defendant, not for a 
stipulated salary, or any particular measure of compensation, but so 
much as his services might reasonably be worth while his employment 
continued. I t  is not alleged in terms or effect that he was employed as 
Chief Engineer, or "as a regular or permanent engineer," but simply 
to '(act and serve as its engineer." The facts constituting the plain- 
tiff's cause of action are so fully and broadly stated, that he might 
recover upon the special contract, or on a quantum meruit, as was held 
in  the similar case of Jones I-. ~ l l i a l ,  82  N. C., 252. 

The gist of the action is not to recover a salary claimed by the plain- 
tiff as chief Engineer, or as "a regular or engineer" of the 
defendant, but to recover reasonable conlpensation alleged to be due the 
plaintiff for ser~ices rendered the defendant in  pursuance of the alleged 
employment, or for services rendered as engineer to it, of which i t  took 
and had benefit, under such circumstances as created an obligation upon 

it to pay the plaintiff just compensation for the same. The issue 
(186) therefore raised by the pleadings, was substantially the first one 

submitted by the Court to the jury. 
That proposed by the defendant was immaterial and unnecessary, 

because the question raised was not as to the character, bind, or grade 
of the office or place filled, as whether he was Chief, or regular o;per- 
manent engineer, but whether or not he rendered services as engineer of 
the defendant, as alleged. 

I t  was further contended, that the evidence produced on the trial did 
not support the allegations of the complaint, upon the ground that the 
Vice-president of the defendant had no authority to employ, or to sanc- 
tion the employment of the plaintiff as Chief Engineer by the Superin- 
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tendent of the defendant. I t  mas conceded, and the Court so told the 
jury, that the Vice-president had no such authority. But really that 
mas immaterial, for the reason already assigned, that the plaintiff does 
not sue to recover salary or compensation as Chief or regular or perma- 
nent engineer. 

But granting that the Vice-president could not appoint, nor sanction 
the appointment of the plaintiff as such Chief Engineer, it does not 
necessarily follow that he could not employ or sanction the employment 
of him by the Superintendent "to serve and act as engineer," as alleged 
in the complaint. 

The defendant admits in the answer the projected extension of its 
road east and west. I n  the nature of such work, it needed and required 
the services of a Civil Engineer. I f  its President and Directors lived 
in New York; its general business office was kept there; its President 
seldom aisited the road-only twice during the years 1882 and 1883- 
and the projected extension of the road was actually managed and con- 
trolled by the Vice-president and Superintendent, as the evidence 
tended to prove, then the Superintendent and Vice-Prsident might have 
employed the plaintiff as alleged "to act and serve as its Engineer," and 
any fair and just contract in  that respect would be binding on the de- 
fendant, because the nature and scope of the work they had the control 
and management of, rendered the employment of an Engineer 
necessary, especially i n  the absence of a Chief, regular, or pernia- (187) 
nent Engineer. 

The fact that they were permitted by the defendant-its chief officers 
residing in  New York-to have the control and management of such 
work, implied their agency and authority to employ the necessary labor, 
of whatever kind, to prosecute it successfully, and for such length of 
time as might be necessary. No formal resolution or order of the 
President and Board of Directors of the defendant was necessary to 
confer on the Vice-president and Superintendent power to prosecute its 
work, and employ engineers and laborers to that end. Their power, 
their agency, for that purpose was implied from the nature and scope of 
the ~ o r k  to be done, and the absence of the President and Directors at 
SO great a distance, while they were openly and notoriously in charge of 
it. Froni the nature of the work to be done, persons dealing with those 
in charge of it, had the right to understand and infer that they had 
authority to employ such service as was necessary to its prosecution. 

Moreover, if the Vice-president and Superintendent assumed the 
authority to enlploy the plaintiff as alleged, and afterwards the Presi- 
dent and Directors of the defendant recognized such employment and 
ratified it formally, or by acts that implied such ratification, such as 
receiving from the plaintiff as engineer, reports of surreys, maps and 
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charts, and paying checks drawn by the Vice-president to pay the plain- 
tiff compensation from time to time, and the like acts, it would be bound 
by the contract of employment. Such acts would imply notice of such 
employment and its nature, and a ratification of it. 

The e~idence objected to by the defendant, embraced by its t~i-o first 
exceptions, was obviously pertinent and competent. I t  went strongly 
to show that its agents had employed the plaintiff as alleged in his 
complaint. 

And so also was the evidence embraced by the third exception. I t  
tended to show that the President, and through him the Directors, 

(188) had knowledge of the employnient, and their approval of it. 
The Court properly declined to give the jury the second special 

instruction asked for by the defendant, because there was no allegation 
in the complaint that the plaintiff was the Chief or regular Engineer, 
nor was there any issue raised or submitted in that respect. 

I t  also properly declined to give the sixth special instruction. I f  the 
plaintiff was employed as engineer, as he alleges, for an indefinite period 
of time, and during all the time of his employment he was under the 
direction and control, and at  the comrnand of the defendant through its 
officers, and ready and willing to do service, he ought to receive compen- 
sation. I t  would be unjust and unreasonable for the defendant to em- 
ploy the plaintiff, have the control and disposition of his time, and not 
pay him for it. I t  may be, that the defendant's agents had a -tirise 
motive in keeping him unemployed part of the time; if they did not, it 
was their neglect or their folly to do so, and the defendant ought in 
justice to pay for it. There was e~idence tending to prove that the 
plaintiff was employed as he alleged, and that he was at all times at 
work, or ready to work, during the time of his emplojment, and it v7as 
for the jury to giue it proper credence and weight. 

I t  wou!d be otherwise, however, if the plaintiff was employed, as 
alleged by the defendant, to do particularly special service; or if there 
were intervals when he did, or was at liberty to do, service for third 
persons. 

We think the instructions given the jury by the Court were substan- 
tially correct. What it said of the evidence tending to show that the 
plaintiff was employed as Chief Engineer was scarcely correct-that 
evidence was pertinent only for the purpose of sho~+ing that the plain- 
tiff was employed as engineer, x i th  the knowledge and implied sanction 
of the President and other officers. But this inaccuracy was corrected, 
in that the Court told the jury expressly, that the plaintiff was not 

Chief Engineer nor entitled as such-that if he was employed 
(189) permanently to do sen-ice as engineer, and such employment was 

known to the President and other officers, and they acquiesced in  
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or ratified it, and he discharged his duties as such, then he would be 
entitled to recover the value of his services while so employed; and if 
he was not employed permanently, then he would be entitled to the value 
of the services he actually rendered. This gave the jury to understand 
the purpose of the first issue submitted to them, and the reason why they 
should allow him compensation for the whole time of his employment, 
or only for the work he actually did. 

There was evidence tending to prove that the employment was con- 
tinuous, and in that sense permanent while it lasted, and i t  was the 
province of the jury to determine its weight. 

N o  error. Affirmed. 

Cited: Stokes v. Taylor, 104 N.  C., 397; Rumbough v. Improvement 
Co., 106 N.  C., 466; Pulps v. Mock, 108 N.  C., 605; Hood v. Sudderth, 
111 N.  C., 222; Brittaim v. Payne, 118 N.  C., 991; Beach v. R. R., 120 
N .  C., 507; Everett v. Spencer, 122 N. C., 1011; Speight v. R. R., 161 
N. C., 85; Mowis v. Y .  & B.  Corp., 198 N. C., 716. 

COMMISSIONERS OF DARE COUNTY v. COMMISSIONERS OF CURRI- 
TUCK COUNTY. 

Counties-Legislative Power. 

1. The Legislature has power to create new counties, out of territory thereto- 
fore embraced in existing counties, and it can provide that the inhabi- 
tants of such territory shall still be taxed to pay a proportionate part of 
the debts of the county from which it has been severed, or it may exoner- 
ate them from such debts. 

2. In the creation of new counties, the tax-payers thereof are exonerated from 
any tax to pay any portion of the debt of the county from which they 
have been taken, unless the act creating the new county shall provide 
differently. 

3. Counties are created for the purposes of the State government a t  large, and 
not entirely for the convenience of the people who inhabit them. 

4. Counties are the creatures of the LegisIature, and it has power to abolish 
them or to alter and control their corporate powers in any manner. 

5. The people inhabiting a county have no right to its property, as corporators, 
but it belongs to the county as an organization. 

6. Where the act creating a new county provided that such new county should 
pay its pro rata of the debt of the county to which its territory formerly 
belonged, but the act contained no provision giving it any interest in the 
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property of the old county; I t  u.as held, that the new county could not 
recover its pro r o t a  of the proceeds of the sale o f  certain stock owned by 
the old county, although the debt of the old county was in fact to pay for 
this stock. 

( M i l l s  v. W i l l i a m s ,  33 N. C., 558; W a t s o n  v. Com'rs, 82 hT. C., 17; White v. 
Conz'rs, 90 N. C., 437; McCormac v. Qom'rs, Ibia., 441; Qurri tuck Countu v. 
Dare  Cownty,  79 N. C., 565, cited and approved). 

(190) CIVIL ACTION, heard on demurrer, by Shipp, Judge, at Septem- 
ber Term, 1886, of CURRITUCK Superior Court. 

I t  appears from the complaint, that the county of Currituck was 
authorized by statute to subscribe, and did subscribe, for shares of the 
capital stock of the Albemarle and Chesapeake Canal Company, of the 
nominal value of $44,000.00, and issued its bonds, thus creating a debt 
for that sum, to pay for its stock; that some time afterwards, in the 
year 1870, the county of Dare was created by statute, and part of it was 
taken from the county of Currituck, but the people of the part thus 
taken were not released from paying their proportionate part of the 
debt of Currituck county, contracted in aid of public improvements; that 
the part of the debt to be paid by the people of the county of Dare, thus 
taken from the county of Currituck, has been ascertained, and it 
amounts to 1 5  per cenburn of the entire debt, and the latter county 
has obtained judgment for the same, and has sold and assigned this 
judgment to its creditors in payment of their debts; that this judgment 
has not yet been paid; that afterwards the county of Currituck sold its 
stock in the Canal company named, for the price of $5,000.00, and 
received the money. I t  is alleged that the county of Dare is entitled to 
15 per centum of the sum of money thus realized; that it has made 
demand upon the defendant for the same, and payment has been refused. 
Judgment is demanded for $777.50, with interest from the first day of 
January, 1880, and for costs. The defendant demurs to the complaint, 
upon the ground that i t  does not set forth facts sufficient to constitute a 
cause of action, in that it fails to allege that the act creating the county 
of Dare, gave or assigned to said county, any portion of the property 

or assets of the county of Currituck. 
(191) The Court sustained the demurrer, and gave judgment for the 

defendant. The plaintiff excepted and appealed to this Court. 

Mr. E. F. Aydlett, for the plaintiff. 
Mr. W. J. Grifin, for the defendant. 

MERRIMON, J. (after stating the facts). I t  cannot be questioned 
seriously, that the Legislature has power to create new counties, com- 
posed of territory and the people inhabiting it, taken from one or more 
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existing counties, and to change the boundaries of counties. I t  like- 
wise has power, in the formation of new counties, to require that the 
people who live in the portion of territory so taken from a county, shall 
continue to pay their proportionate part of the county debt of the coullty 
from which they shall be so separated, existillg at  the time of the sepa- 
ration; and it may likewise relieve then1 from such debt. Indeed, they 
would be relieved if there were no prorision to the contrary. I t  may 
also provide that the new county shall have such parts of the property 
of the county or counties from which its territory is taken, as i t  shall 
deem wise and expedient, or i t  may entirely omit to allow it any part 
thereof. The power thus possessed by the Legislature is a necessary 
one. I t  is legislative in its nature, in the absence of any constitutional 
provision to the contrary, and the exercise of it gives character to com- 
ties when established. These are not created for the particular, special, 
or exclusive benefit of the people having property in them. They are 
of, and constitute parts of the State government. They are created for 
political and civil purposes of the State, and may be created without 
special regard to the will, wish, or convenience of the people who in- 
habit them. They are instrumentalities of the State government, and 
subject to its legislati~e control; they possess such corporate powers and 
delegated authority as the Legislature may deem fit to confer upon 
them, and such power and authority must be exercised in  the m-ay, and 
only for the purpose prescribed by legislative enactment; and 
moreo17er, they are always subject to legislative control, and their (192)  
powers may be abolished, enlarged, abridged, or modified. The 
property of a county of whatsoever nature, is required for its purposes 
as a county, that is, for the purposes of government in the particular 
locality or territory embraced by it, and in aid, and as part of the State 
government and subject to the legislative control. The people inhabit- 
ing it have no right to, or personal interest in its property, as corpo- 
rators, that they can use and control for their private benefit or advan- 
tage, independent of legislative authority; nor have a portion of the 
people, residing in a particular part of its territory, separated from it 
and made part of a new county, a right to or interest in  its property, as 
a body of people. I t s  property does not belong to the people, as such, 
individually or collectively; it belongs to the county as an organization 
-an instrumentality of gorernment, possessed of prescribed corporate 
powers, and subject to the legislative control. The State, in the exercise 
of its function, through the county, acquired the property by means of 
its revenues, taken from the people by taxation and otherwise, and the 
exercise of other lawful powers of government, and thus the property is 
of, and belongs to the go~ernmeiit. The people have only an interest ill 
it, as citizens of the State. Hence, the Legislature may make such dis- 
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position of it, under the constitution, for the purposes of government, 
as i t  may deem just and expedient. Of course, we mean that this, like 
all other legislative powers, is always subject to such limitations as may 
be imposed by the constitution. Nor do we mean to say that the Legis- 
lature can in ally way interfere with the vested rights of individuals. 
The constitution is paramount, and all authority must have its sanction. 
X i l l s  v. Will iams,  33 N. C., 558; W a t s o n  v. Com'rs, 82 S. C., 17;  W h i t e  
T. Com'rs, 90 X. C., 431; lVcCo?*mac v. Com'm, Id., 441; Corn'rs of 
Curri tuck C'o. v. C'om'rs of Dare Co., 79 N.  C., 565; Laramie Co. T. 

A l b a n y  Co., 92 U. S., 307; Mount  Pleasant v. Beckwith,  100 U. S., 514. 
The Legislature could, therefore, by enactment, detach a part 

(193) of the county of Currituck, and attach it to, and make it part of, 
the county of Dare, as it did by statute (Acts 1869-10, ch. 36). 

By section four of this statute, it is, among other things, provided, that 
the part thus detached, and the people inhabiting the same, shall "not be 
released from their proportions of the outstanding county debt, con- 
tracted for public improvements (of Currituck Eounty), before the 
passage of this Act, to be determined by the Comnlissioners of Currituck 
and Dare counties." This provision has been upheld by this Court as 
valid; Curri tuck County  v. Dare County,  supra. But there is no pro- 
vision in that, or any statute amendatory of it, that in terms, or by the 
remotest implication, grants to the people so detached, or to the county 
of Dare for them, or on their or any account, any part of the property 
of Currituck county, and particularly any part of the stock of that 
county in the Albemarle and Chesapeake Canal Company mentioned, or 
the proceeds of the sale thereof. The plaintiffs  ha^-e no right whatever 
to the money sued for and demanded by this action, and the Court prop- 
erly sustained the demurrer. The judgment must be affirmed. 

K O  error. Affirmed. 

Cited:  Manuel  v. Comrs., 98 N. C., 11;  B r o w n  v. Comrs., 100 K. C., 
98; Comrs. v. Comrs., 107 N.  C., 302; Board: of Education v. C'omm., 
111 N.  C., 585; Board of Educat ion  v. Comrs., 113 N .  C., 383; Harriss 
v. W.m'ght, 121 N. C., 181; T a t e  v. Comrs., 122 S. C., 813; Jones v. 
Comrs., 143 N. C., 64; B u r g i n  v. S m i t h ,  151 N .  C., 566; Board of 
Trustees  v. Webb,  155 N .  C., 385; Comrs. v. Comrs., 157 S. C., 518; 
i l farsh v. Ear ly ,  169 N. C., 467; Woodall v. Highway  Com., 176 N. C., 
384; Xarti??, County  v. T r u s t  Co., 178 N.  C., 30; Coble v. Comrs., 184 
N.  C., 354; Plot t  v. Comrs., 187 N.  C., 134; S p a r k m a n  v. Comrs., 187 
N.  C., 247; O'Neal v. Jennet te ,  190 N.  C., 99; O'Neal v. W a k e  County,  
196 X. C., 186. 



N. C.] OCTOBER T E R X ,  1886. 

ANS C. LEAK, Estrx., v. E. P. COVINGTON, Extr., et als. 

Appeal .  

1. An appeal from an interlocutory order only lies when it affects some sub- 
stantial right and will work injury to the appellant if not corrected before 
an appeal from the Enal judgment. 

2. Where an action was submitted to referees, and exceptions Eled to their 
report, some of which the Court overruled, and retained the case in order 
to try the other issues raised by the pleadings, I t  toas held, not to be an 
appealable order. 

(Lutx r. Cdne,  89 N. C., 186; Jones v. Call, Ibid., 188; Arriagton v. Arrington, 
91 N. C., 301; Hicks v. Gooch, 93 N. C., 112; Welch v. Kitzsland, Ibid., 281, 

cited and appro~~ed) . 

CIVIL ACTION, heard upon exceptions to the report of a referee, (194) 
by MacRae, Judge, at December Term, 1885, of RICH~IOKD Supe- 
rior Court. 

This is an action brought by creditors against. the principal defendant, 
as executor of the mill of William L. Covington, deceased. I n  the 
course of the action, an account was ordered to be taken. The referees 
took and stated an account, and made report thereof, to which the 
defendant filed numerous exceptions. The Court heard the action in 
part, upon the report and exceptions, and entered an order, whereof the 
following is a copy : 

"The exceptions of the defendant are overruled, except in the par- 
ticulars in which they are sustained, and the report of the referee modi- 
fied in this order. 

"This cause is retained for the trial of issues raised by the pleadings, 
and for further directions." 

From this order the defendants appealed to this Court. 

1V.r. Platt D. Walker, for the plaintiff. 
No counsel for the defendants. 

?VIERRIMON, J. (after stating the facts). I t  is manifest that the order 
appealed from is interlocutory in its nature. I t  does not put an end 
to the action; indeed, i t  is expressly stated that "it is retained for the 
trial of the issues raised by the pleadings, and for further directions." 
The account is incidental to other questions and matters yet to be settled 
in the further progress of the action. 

I t  will not destroy or seriously impair any substantial right of the 
defendant involved in  the order, to postpone the correction of the errors 
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assigned, if they are such, until after the final judgment, when the 
defendant may appeal and have the errors n o ~  specified in the record, 
and any others he may possibly complain of in the further progress of 
the action, corrected all by one appeal. 

I f  appeals like this should be entertained, an indefinite number of 
them might be taken in the same action, thus producing delay, confusion 

and increased costs. 
(195) Generally, appeals do not lie until after final judgment. The 

cases are exceptional where they lie from interlocutory orders. 
Actiom cannot be brought to this Court for the correction of errors 
piecemeal-in fragments and sections. Such a practice would be fruit- 
ful of the evils suggested, and would greatly tend to impair the order, 
unity and consistency of the action, while there is practically no neces- 
sity for it. 

I t  is only when the judgment or order appealed from in the course of 
the action puts an end to it, or may put an end to it, or has the effect 
to deprive the party complaining of some substantial right, or will 
seriously impair such right if the error shall not be corrected at once, 
and before the final hearing, that an appeal lies before final judgment. 
There are many decisions to this effect. Lutz v. Cline, 89 X.  C., 186; 
Jones v. Call, Ib., 188 ; Bwington v. Arrington, 91 N.  C., 301 ; Hicks r. 
Gooch, 93 N.  C., 112; Welch v. Kinslancl, Ib., 281. 

The appeal must be dismissed. I t  is so ordered. 
Dismissed. 

Cited: Spencer ex parte, post, 274; Xart in  v. Flippin, 101 N.  C., 
453; Wallace v. Douglas, 105 N .  C., 43; Royster v. Wright, 118 K. C., 
155; Smi th  v. Goldsboro, 121 X. C., 357; Hosiery f will v. Hosiery LWill, 
198 N .  C., 598; Bank v. Bank,  204 N .  C., 380. 

A. J. PLEASANTS V. THE RALEIGH AKD AUGUSTA AIR-LINE RAIL- 
ROAD COMPANY. 

Appeal-Assignment of Emor-Xaster and Srrva7%t-C'ont~*ibz~fory 
,\regligence. 

1. Where no errors are assigned in the case stated on appeal, and nothing 
appears in the record, either in terms or by implication, which shows that 
the aprellant was not satisfied with the judgment, it mill be affirmed. 
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2. The Code, 5412, par. 3, does not allow errors to be assigned for the first time 
on the hearing of the appeal. 

3. By MERRIMON, J. This section of The Code (412) provides for the entries 
to be made on the record in  the course of the trial, and motions subse- 
quent thereto, in  order that appellant may properly present his case to  the 
appellate Court, and has no reference to  the assignment of error in the 
Supreme Court for the first time. 

4. A master is bound to furnish to his servant, tools and appliances reason- 
ably good and proper for the work the servant is to  do, and to do everr- 
thing essential to the proper prosecution of the work, without exposing 
the servant to any unnecessary danger, but he is not a guarantor of his 
safety, nor is  he bound to protect him against his own neglect. 

5. Where a section-master on a railroad was injured by using a dump car, 
which i t  was necessary for him to use in the prosecution of his work, 
after he knew that  i t  was out of order and in a dangerous condition, 
although he had been ordered by his superior to get another car, I t  was 
held, that  the injury was the result of his own carelessness, and that he 
could not recover. 

6. If, in such case, both the master and servant had known of the dangerous 
condition of the car, and the servant had continued to use i t  and been 
injured i n  consequence, he could not recover; but it would be otherwise, 
if the servant had reported the condition of the car to the master, and 
he had promised to have it repaired promptly, and the servant had used 
i t  for a reasonable time, while waiting for the repairs to be made. 

7. What constitutes negligence, or contributory negligence, is a question of 
law to be decided by the Court, and should not be left to the jury. 

( P r g  T. (rurrie, 91 N. C., 436; Lytle v. Lytle, 94 N. C., 522; Bost v. Boat, 87 
N. C., 477; Crutchfield v. The Railroad, 76 N. C., 320; Johnson r7. The Rail- 
road, 81 N C., 458; Hewing v. The Railroad, 32 N. C., 40.2 ; Biles v. Holmes, 
33 N. C., 16; Heathcock v. Penflington, Ibid., 640; Smith v. Railroad, 64 
N. C., 238; Anderson v. Steamboat Go., Ibid., 399; Avera v. Bexton, 35 N. C., 
247, cited and approved). 

CIVIL ACTION, t r ied before Clark, Judge, a n d  a jury, a t  Febru-  (196) 
a r y  Term, 1886, of CHATHAM Superior  Court.  

There was a judgment  on t h e  verdict f o r  the  defendant, a n d  t h e  plain- 
tiff appealed. 

Mr. J o h n  Manning, f o r  t h e  plaintiff. 
Nr. E. C. Smith, f o r  t h e  defendant. 

MERRIMON, J. I n  th i s  case, what  i s  intended to be t h e  case stated on 
appeal  s imply states t h e  substance of the  pleadings, t h e  issues, t h e  evi- 
dence, the  instruct ions of t h e  Cour t  t o  t h e  jury, t h e  findings u p o n  t h e  
issues submitted t o  them, a n d  t h e  judgment. No exceptions appear  t o  
have been taken, a n d  n o  errors  a r e  assigned. T h e r e  is  nothing i n  t h e  
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record that shows in terms, or by reasonable implication, that the appel- 
lant was in any respect dissatisfied with the rulings of the Court or the 

judgment, except the appeal. 
(197) Xow, manifestly, this is not a compliance with the statute 

(The Code $550,) prescribing how exceptions shall be taken, and 
errorq assigned. I t  provides that the appellant "shall cause to be pre- 

I pared a concise statement of the case, embodying the instructions of the 
Judge as signed by him, if there be an exception thereto, and the re- 
quests of the counsel of the parties for instructions, if there be any 
exception on account of the granting or withholding thereof, and stating 
separately in  articles numbered, the errors alleged." This provision is 
plain, and we have frequently said that it must at least be substantially 
complied with, except in certain exceptional cases. I t  is unnecessary to 
repeat or reproduce what has been so often said in this respect here. 
Fry v. Currie, 91 N.  C., 436; Lytle v. Lytle, 94 N. C., 522; Bost v. 
Bost, 87 N .  C., 477. 

The learned counsel for the appellant contended on the argument, 
that he had the right by virtue of the statute (The Code, $412, par. 3))  
to asaign errors specifically in  this Court on the argument. This is a 
misapprehension of the meaning of the paragraph relied on, as was 
decided in LyfZe T. Lytle, supra. Speaking for myself and not for my 
brethren in the comments I now make, in my judgment, all the clauses 
of the section last cited, have reference to, and provide for, the entries 
to be made on the record in the course of the trial, and the entry of 
judgment and motions subsequent thereto, in such way as to enable the 
parties to the action to appeal to this Court, if they, or any of them, 
should see fit to do so. This appears from its terms, and from the just 
and reasonable implications arising from its connection with and rela- 
tion to other statutory provisions. I t  is of the chapter of the Code of 
Civil Procedure in respect to "Trial by Jury," which chapter is of 
"Title 10," entitled "Of Trial and Judgment in Civil Actions," while 
the subject of appeals is regulated under a different title and by a chap- 
ter entitled "Of Appeals in Civil Actions." 

The first paragraph of the section under consideration, prescribes 
what entries the Clerk shall make when the Court receives the 

(198) verdict of the jury. The second has reference to, and prescribes 
how exceptions shall be taken in the course of the trial, such as 

exceptions to rulings of the Court in respect to questions of evidence and 
in like respects. The third, the one in question, to instructions to the 
jury; how they shall be noted or set down in the record. The fourth, to 
motions to set aside the verdict and grant a new trial for the causes 
prescribed in  it. I t  will be seen, that if an exception be taken on the 
trial, i t  must be reduced to writing at the time when taken, with so 
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much of the evidence as may be necessary to present it. And so, also, 
if the Court shall hear a motion to set aside the verdict and grant a 
new trial, and there be an appeal from the decision in that respect, "a 
case, or exceptions, must be settled in the usual form npon which the 
argument must be had." I t  thus appears that there was no purpose to 
dispense with exceptions in these respects. 

Paragraph three in question, has reference only to ins truct ions  giver1 
by the Court to the jury, first, to such as are prayed for, which must be 
reduced to writing, (The Code, $415) ; secondly, instructions given gen- 
erally, without any prayer from a party. I f  there be error in such 
instmctions-that is, grounds of exceptions-they shall be deemed ex- 
cepted to without "filing any formal objections," that is, the party com- 
plaining shall hax~e the right, al though h e  did  no t  formally  except a t  t h e  
t i m e  t h e  objectionable ins tmc t iom zuas given,  to assign errors in the state- 
ment of the case on appeal, as directed by the statute, (The Code, §550) ,  
which prescribes how the case on appeal shall be stated and settled, and 
errors assigned. I t  cannot be, that as to some matters, errors shall be 
assigned, and as to instructions, there should be none ! There is neither 
reason nor provision for such distinction. 

This, it seems to me, is a just and proper interpretation of the statute 
(The Code, $412, par. 3) .  I t  gives that paragraph intelligent effect, 
and renders i t  consistent with other provisions of the same section, and 
the statutory regulations in respect to appeals generally. I f  the inter- 
pretation contended for by appellant's counsel is the proper one, 
then the prorision of the statute (The Code, $550)) is useless and (199)  
nugatory, although it expressly prescribes, and its purpose is to 
prescribe, how errors shall be assigned on appeal. Moreover, it would 
lead to the vicious and unjust practice of assigning errors on the argu- 
ment hers for the first time, without notice to the appellee, and in re- 
spect to matters, which, if excepted to in the Court below, might hare 
been cured by amendment. This Court would be at liberty, perhaps 
called upon, to roam through the record, without chart or compass. 
This would be most unreasonable and unheard of in a Court of Errors. 
The statute does not so provide. 

We haae examined the record with care, and may add that we have 
not discovered error in it. The plaintiff had for many years been a 
section-master of the defendant on its railroad, at  the time he encoun- 
tered the accident by which he mas injured. He  used in prosecuting his 
business, "a dump or pole car," moved by hand, for transporting the 
workmen under him, tools, etc., from place to place, on such parts of the 
road as hc was charged with. 

The evidence was more or less conflicting, but plainly, there was evi- 
dence tending to prove that the plaintiff knew of the unsafe and dan- 
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gerous condition of the car, for a month before the accident; that he 
reported its condition to the road-master over him, about ten days before 
the accident, who instructed him to send it to the shops to be repaired, 
and use another car he had in its stead; that he failed to obey this 
command, and continued to use the dangerous car;  that the car he was 
instructed to use mas in fairly good repair, and for several months 
thereafter i t  was used by the plaintiff's successor IT-ithout accident. 
There was also evidence, that the plaintiff had a standing order given to 
him directly, and also all other section-masters, to send such cars to the 
shops for repairs, when they required the same, and to call on him for 
new ones when needed. As said above, there was evidence more or less 
in conflict with this, but for the present purpose, i t  is not necessary to 

state particularly what i t  was. 
(200) 4 s  the evidence was conflicting, the Court properly gave the 

jury instructions directing them to consider i t  i n  various perti- 
nent aspects of it-some favorable to the plaintiff, others favorable to 
the defendant. Of the latter, the plaintiff complains, as his counsel in- 
forms us. But me see no substantial objection to them. They were 
clearly warranted by the evidence. 

The defendant haring directed that the plaintiff, as its section-master, 
should use a "dump car" in the prosecution of the continuous work with 
which he was charged, was bound to supply him with such a car, reason- 
ably well adapted to the service to which it was to be applied, and in all 
respects sufficiently strong, safe and sound to answer its purpose in  the 
ordinary course of the work to be done, without exposing the section- 
master and the workmen under him, to peril not ordinarily incident to 
such semice, and likewise to keep such car in reasonable repair. The 
work to be done was that of the defendant, and it was reasonable and 
just that it should supply and do all things essential to its effective prose- 
cution, without exposing the persons whom it employed to do it, to ex- 
traordinary and unnecessary danger, in the course of its execution. But 
it mas not a guarantor of their safety. Nor was i t  bound to protect the 
plaintiff against his own carelessness, neglect and default. He, by the 
usual contract of employment, agreed to be subject to the ordinary dan- 
gers incident to the labor and business he engaged to do, but he did not 
agree to accept hazard beyond that. 

While the defendant ~vas  thus bound, the plaintiff was not free from 
obligation. On the contrary, by the nature and terms of his employ- 
ment, express or implied, he assumed obligations and duties correspond- 
ing with those of the defendant, to a great extent. He  was bound to 
reasonable care and diligence in the discharge of his duties as section- 
master in all respects. He  was bound to be prudent, careful and indus- 
trious himself, and see that others, workmen under him, mere so; to 

190 



N. C.] OCTOBER TERN, 1586. 

take due care of the cars and all implements of labor 15-ith which he was 
charged-particularly for the present purpose, it mas his duty to keep 
the "dump car" in good and safe condition as far  as he conveni- 
ently could, in the course of his business, and when it required (201) 
repairs he could not make, and especially when it was dangerous 
to use it, to report its condition to the road-master or other proper officer 
of the defendant, to the elid that the needed repairs might be made, and 
another safe and suitable car might be supplied. I11 the nature of such 
things and business, the defendant's other officers and agents could not 
be always or frequently present to examine the car used by the plaintiff. 
H e  was charged with it, to look after it, take care of, and use it. I t  
mas a material part of his duty to know its condition, and he was bound 
to report it when dangerous, to the proper officer or agent; if he failed 
to do so he was in  default. I n  the nature of his business he was so 
charged. 

And if he continued to use it while it mas unsafe and dangerous, and 
lie knew the fact, he was himself careless and negligent, and thus con- 
tributed to the peril to which he was exposed. H e  was not bound by 
his duty to the defendant to so expose himself-he did so in this case, 
of his own neglectful will and purpose, and must justly take the conse- 
quences of his own default. This was especially so, if he reported to 
the road-master the dangerous condition of the car, and the latter di- 
rected him to send it to the shop for repair, and to use another that tvas 
safe and in tolerable repair, and he nevertheless continued to use the 
dangerous car. He thus took upon himself the whole risk of his care- 
lessness and reckless conduct, and vhen at last he encountered accident 
and suffering, and injury resulted to him, he could not be heard to com- 
plain of the defendant. However much he may have suffered, and 
howel-er great the injury he sustained, it was the result of his own 
neglect, not that of the defendant, and it ought not, in justice, to answer 
to him for his oxn default. Indeed, if after the plaintiff notified the 
defendant of the dangerous condition of the car, with full knowledge 
of its coiidition, he continued to use it, such continued use on his part, 
was contributory negligence, and he could not recover damages 
from the defendant. d party shall not take advantage of his (202) 
own negligence, and reap reward therefor. 

-4nd so also, and for the like reason, if the plaintiff and the defendant 
had each like knowledge of the dangerous condition of the car, and the 
former continued to use it, each party took the hazard, and neither could 
legally complain of the other. The negligence of both parties mould, in 
that case, be the occasion of the accident. 

I t  mould be otherwise, however, if the plaintiff reported the danger- 
ous condition of the car, and the defendant promised that repairs should 
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be promptly made, and the plaintiff, trusting to such promise, continued 
to use i t  for a reasonable time, expecting the repairs to be made. I n  
that case, the defendant would assume the whole risk for a time, to be 
determined by the circumstances of the matter; but if the plaintiff con- 
tinued to use the car, indefinitely as to time, not trusting to the promise 
to repair, he would contribute to the peril. 

The plaintiff was bound to reasonable care and diligence. whether he " ,  

knew of the dangerous condition of the car or not. The law requires 
that all men shalldo their duty in all employments and businesses, k i th -  
out regard to the default or neglect of others, although the manner of 
discharging and the nature of such duties may be modified by the default 
of others. Crutchfield v. The Ra,ilroad, 76 N. C., 320; Johnson v. The 
Railroad, 81 N.  C., 458; Railroad Go. v. Barber, 5 Ohio St., 541; Whar. 
on Neg., 9221. 

The counsel for the appellant, on the argument, insisted that the 
Court ought to have submitted to the jury the question, "Whether or 
not the plaintiff used due diligence?"; or to state i t  more definitely and 
appropriately, "whether what the plaintiff did or failed to do, that was 
material, as shown by the evidence, constituted negligence or contribu- 
tory negligence on his part." 

We think the Court ought not to have submitted such a question. I t  
is not the province of the jury to decide such questions. I n  this 

(203) State, what constitutes negligence or reasonable diligence, is a 
question of law to be decided by the Court. The facts appearing, 

the Court decides that there is or is not negligence, or that there was or 
was not due diligence. I f  the evidence is all to the same effect, the 
Court may tell the jury, that if they believe the evidence, there is or is 
not negligence, as the case may be. When, however, the facts are to be 
found by the jury from the evidence, upon proper issues submitted, the 
Court submits the evidence to them, with instructions that if they find 
from i t  one state of facts suggested, then there is negligence; if another, 
then there is no negligence; if a third, then there is  negligence; if a - - 

fourth, there is none, and so on, as the case may require. It is some- 
times difficult, when the evidence is voluminous and conflicting, present- 
ing many and varied possible aspects of the facts, to apply the law 
satisfactorily. This is attributable to the uncertain and complicated 
nature of the evidence, and the Court should be careful to present the 
various possible aspects of i t  to the jury, so that injustice will not be 
done to either party. I t  is the province of the jury to find the facts 
from the evidence; that of the Court, to determine what is or what is 
not negligence upon the facts as found. What facts the evidence proves 
is for the jury to find; what their legal effect is, is for the Court. 
Herring v. Railroad, 32 N. C., 402; Biles v. Holmes, 33 N. C., 16; 
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Heathcock v. Pennington, Ibid., 640; Avera v. Sexton, 35 N. C., 247; 
S m i t h  v. Railroad, 64 N.  C., 238; Anderson v. Staamboat Co., Ibid., 
399. 

The instructions given were substantially correct. The plaintiff got 
the full benefit of the evidence favorable to him, and he has no just 

Cited: Porter t i .  R. R., 97 N.  C., 73; Dupree v .  Tu t en ,  ibid., 94; 
Carroll v. Borden, ibid., 192; Sellers v .  Sellers, 98 N. C., 20; Al len  v .  
Gr i f in ,  ibid., 121; Burwell v. Sneed, 104 N. C., 122; McKinnon v. X o r -  
rison, ibid., 362; Hudson v. R. R., ibid., 502; E m r y  v .  R. R., 109 N. C., 
592; Mason v. R. R., 111 N. C., 491; Miller v. R. R., 128 N.  C., 27; 
Coley v .  R. R., ibid., 537; Ausley v. Tob.  Co., 130 N.  C., 36; Prelssly v. 
Y a r n  Mills, 138 N.  C., 433 ; Reid v .  Reed Sons Co., 155 N. C., 234. 

DAVENPORT & MORRIS v. W. J. LEARY, JR., Adrnr., et als. 

Appeal-Confession of Judgmen't. 

1. No particular assignment of error is necessary, when the appeal is taken 
from a judgment pronounced on an agreed statement of facts. 

2. A judgment confessed under Section 571 of The Code must contain a veri- 
fied statement of the facts and transactions out of which the indebtedness 
arose. Where the afidavit of the debtor set out that he was justly 
indebted to the judgment creditor in a certain amount, but did not em- 
brace the account which was filed, I t  was held, not a compliance with the 
statute, and that the judgment was void. 

(Davidson. v. Alexander, 84 N. C., 621, cited and approved). 

CIVIL ACTION, heard upon a case agreed, by h d g e r ,  Judge, a t  (204) 
Spring Term, 1886, of PERQUIMANS Superior Court. 

The facts are as follows: 
1. F. W. Bond died intestate in  September, 1885, and administration 

was granted upon his estate, by the proper Court, to Wm. J. Leary, Jr., 
who is now acting as such. His  estate is hopelessly insolvent. During 
the whole of the year 1884, said Bond was a resident of Chowan county. 

2. At the date of the judgments named herein, and up to his death, 
Bond owned an interest in  real estate in  Perquimans county, which has 
been, since his death, duly sold, and the proceeds of sale after paying 
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all prior liens, is under the control of Wm. J. Leary, Jr., administrator, 
for puch of the judgment creditors herein named as the Court may 
adjudged entitled thereto. 

3. Davenport &- Morris claim by rirtue of certain judgments obtained 
by them before a justice of the peace, aggregating four hundred dollars, 
and interest, and which mere duly docketed in Perquimans county, 
August 20th, 1884. 

4. Chas. Watkins 6.z Co. claim by virtue of a judgment confessed by 
said Bond, in Chowan Superior Court, August 18th) 1684, in their f a ~ o r ,  
for three hundred and ten dollars and three cents, a transcript of which 
was docketed in Perquinians county, August 19th) 1884; copies of the 
affidarit 011 which this judgment mas based, and the account filed with 
the same, are set out below. 

5. Rawlins, Whitehurst & Co. claim the fund by virtue of a judgment 
confessed by Bond, in their favor, August 18th) 1854, for seven hundred 
and ninety-eight dollars and eighty-eight cents, in Chowan Superior 
Court, a transcript of which was docketed in Perquimans county, 

August 19t11, 1884; copies of the affidavit on which this judg- 
(205) nieizt was based, the note and statement of account, are also set 

out below. 
6. The affidavit, statement of account, original note, and judgment of 

the Clerk in case of Ranlias, Whitehurst & Go., were folded together on 
August 18th) 1884, by the Clerk, and endorsed on the back of the pack- 
age, after g i ~ i n g  the name of the cause, "Judgment confessed before 
Clerk," and the affidavit and statement of judgment i11 case of TVatkins 
& Co. were also folded and endorsed in same way on the back, and on 
the same day. 

Across the face of the above statement was written August 18th, 1884, 
"Judgnienr confessed, August 18th) 1884. 

WM. R. SXIXKER, Clerk." 

The affidavit on which the judgnient of Rawlins, Whitehurst BL Co. 
was confessed, m s  as follows: 

"Whereas, F. W. Bond is indebted to the firm of Rawlins, Whitehurst 
6.z Co., of the city of Norfolk, State of Virginia, in the sum of four 
hundred and thirteen dollars and forty cents, due by note dated July 5th) 
1883, due September 6, 1883, and by open account, three hundred and 
eighty-five dollars and forty cents, the  hole amount being up to this 
date, including interest, seven hundred and ninety-eight dollars and 
eighty-eight cents. Whereas, the said Bond, the defendant, at  the in- 
stance of the plaintiffs to secure by way of judgment the said sum of 
$798.88, the said Bond hereby confesses judgnlent therefor, and makes 
oath that the said debt is bona fide, and that he justly owes the same, 
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and under oath directs the Clerk of Chowan Superior Court to enter the 
same of record in  his Court." 

The note and account were as follows in the judgment of Rawlins, 
Whitehurst & Go. : 

NORFOLK, QA., July 5, 1883. 
$390.10. 

Sixty days after date, I promise to pay to the order of Rawlins, 
Whitehurst & Co., three hundred and ninety dollars and ten cents, at  
the Home Savings Bank of Norfolk, Va., without defalcation, for 
value received; and we, maker and endorser, do hereby waive the (206) 
benefit of our homestead exemption as to this debt. 

(Signed). F. W. BOND, Edenton, N. C. 
No. 26,047, due September 6. 

MR. F. W. BOND, 
Bought of Rawlins, Whitehurst & Co. 

1883. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Jan. 31, 20,730 pounds of Ice $ 31 10 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Feb. 12, 20,850 pounds of Ice 31 28 
.................................................... Feb. 20, 181,400 pounds of Ice 272 10 

1884. 
...................................................... Feb. 29, 31,865 pounds of Ice 55 62 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Feb. 13, 10,260 pounds of Ice 17 89 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Feb. 16, 10,750 pounds of Ice 18 81 
March €4: 121,980 pounds of Ice .................................................... 182 47 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  March 8, two pairs of Hooks 3 00 
................................................. March 8, 50,460 pounds of Ice 75 64 

........................................ March 8, 40,620 pounds of Ice .--. . . . . . . . .  60 93 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  March 8, 10,280 pounds of Ice  15 42 

The note and account on which the judgment in favor of Chas. Wat- 
kins & Co. was entered, was substantially the same as in the case of 
Rawlins, Whitehurst & Co. 

I t  was admitted: 1. That if neither of the said confessed judgments 
is valid, Davenport & Morris are entitled to judgment for the money 
and for costs against the defendants other than Leary, administrator. 

2. That if either or both of the confessed judgments are valid, Daven- 
port & Morris are not entitled to the money, and the other parties shall 
recover of them the costs of the action. 
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3. That if both the said confessed judgments are valid, Watkins & 
Co., and Rawlins, Whitehurst & Co. shall share the fund pro rata, 

(207) and the judgment shall be rendered in  accordance therewith. 
4. That if only one of the said confessed judgments is valid, 

the parties owning the said valid judgment are entitled to the fund and 
judgment shall be so rendered. 

The Court was of opinion, and so ruled, that the contesting creditors, 
the defendants Watkins & Go. and Rawlins, Whitehurst & Go. were 
entitled to the funds in  the hands of the administrator, in preference to 
the plaintiffs' claims, and directed the payment to be made to them pro 
rata according to the amount of their respective debts, and adjudged that 
the plaintiffs be taxed with the costs of the suit. From this ruling and 
judgment the plaintiffs appealed. 

Mr. W .  D. Pmden,  for the plaintiffs. 
MY. Chas. M. Busbee, for the defendants. 

SMITH, C. J. (after stating the facts). The plaintiffs' judgments, 
rendered by a justice of the peace, were docketed in the Superior Court, 
on the 20th day of August, 1884, while the others, confessed before the 
Clerk of the Superior Court of Chowan, were put upon the docket the 
day previous, would have priority, if effectual and sufficient as judg- 
ments. The ruling assumes them to be invalid, and hence this is the 
only question to be determined in the appeal. 

The Code authorizes the entry of a judgment by confession, in or out 
of term, in the manner, and subject to the conditions mentioned in 
Section 571 and those succeeding. Among them i t  provides that when 
the claim is for money due, or to become due, there must be a statement 
in  writing, verified by the oath of the debtor, of "the facts out of which 
i t  arose, and must show that the sum confessed therefor is justly due or 
to become due." The affidavits accompanying both judgments fail to 
show for what the debts were contracted, or the facts out of which the 

liabilities arose. 
(208) They simply aver that the debts are bona fide due, and truly 

owing to the named creditors. I t  is true an account rendered 
accompanies each, and is filed among the papers, but they are not em- 
braced i n  the affidavits so as to assure their correctness with the suaer- 
added sanctions of the debtor's oath, which the statute makes essential t a  
the proceedings. 

The case cited in the brief of plaintiffs' counsel, Davidson v. Alex- 
ander, 84 N.  C., 621, is an adjudication decisive of the question, and the 
clear and conclusive argument contained in  the opinion leaves us nothing 
to say in its support. 
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A preliminary motion was made by appellants' counsel to dismiss 
the appeal, because the undertaking is not in the sum prescribed by law, 
nor has any other sum been fixed by the Court, which motion was after- 
wards withdrawn; and further to affirm the judgment, for the reason 
that no specific errors are assigned. 

This motion is overruled. An error is sufficiently assigned in  an 
appeal from the ruling as to the law upon an agreed state of facts, by 
the party against whom the ruling is made. What greater particularity 
can be required? The issue is joined by the adverse contentions as to 
the law arising upon the facts, and an appeal from an adverse decision 
distinctly presents it for reviewal. 

This is a compliance with the rule. 
There is error, and the judgment must be reversed and judgment 

entered here for the contesting creditor-plaintiffs. 
The appellees will pay the costs of the appeal. 
Error. Reversed. 

Cited:  #harp v. R. R., 106 N. C., 321; UzzZe v. V i m o n ,  111 1. C., 
142; Greensboro v. McAdoo,  112 N. C., 360; B a n k  v. Cottort Mills,  115 
N.  C., 525; S m i t h  v. Smith, 117 N.  C., 350; Mart in  v. B k c o e ,  143 
N.  C., 359; Wallace v. Salisbury, 147 N.  C., 60; B a n k  v. McCullers, 
201 N.  C., 444. 

W. C. RENCHER v. A. L. ANDERSON. 

Appeal-Partnership-Statute of Limitation. 

1. Where no case on appeal accompanies the transcript of the record on ap- 
peal, and no error is apparent on the face on the record, the judgment 
will be affirmed. 

2. Every presumption is made in favor of the correctness of the judgment in 
the Court below. So, where it appeared from the record, that the judg- 
ment mas rendered on the verdict and the admissions of the parties, but 
no admissions appeared in the record, I t  was held, that it would be pre- 
sumed that the admissions would warrant the jud,gnent, and it would be 
aErmed. 

3. Partners stand in the relation of trustees for each other, and something 
must be done to render that relation adversary, before the Statute of 
Limitations will begin to run. 

(State  v. Murray, 80 N. C., 364; Rtate v. Edwey, Ibid., 360; State v. Leitch, 82 
N. C., 539; Balzk v. I ts  Creditors, 80 N. C., 9 ;  Paschal1 v. Bullock, Ibid., 8 ;  
Neal v. Mace, 89 N .  C., 171, cited and approved). 
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(209) CIVIL ACTION, tried before Shepherd, Judge, and a jury, at  
Spring Term, 1885, of ORANGE Superior Court. 

There was a judgment for the defendant and the plaintiff appealed. 
The facts appear in  the opinion. 

Messrs. John Manning, A. W. Grcchnrn and E. C. Smith,  for the 
plaintiff. 

Mr. John W .  Gmham, for the defendant. 

SMITH, C. J. The complaint alleges that a verbal agreement was 
entered into between the parties to the action, for the formation of a 
co-partnership for the purpose of negotiating a sale of a large estate in  
New Mexico, belonging to the New Mexico Mining Company, upon a 
commission of ten per cent. of any and all proceeds, of whatever kind, 
recei~ed by the company, and arising from the sale of the property, and 
to this end their united efforts were to be directed. 

The action is for an account and settlement of the joint business, 
prosecuted for several years, and judgment for what may be found due 
the plaintiff. The answer admits the co-partnership as alleged, and the 
efforts of each to carry out its purposes, but avers that in  the winter of 
1875-'76, a final settlement took place, and all claims of either were 
adjusted, except in certain notes jointly due in  New Mexico, and twenty- 

five shares of stock in  the company. 
(210) The answer further alleges, that from that time no claim was 

ever made against defendant until November, 1881, when $75 
was demanded on account of one of the notes, and this claim was aban- 
doned by the plaintiff after his correspondence with Dr. Stubb, to whom 
i t  had been referred. The answer also set up as a defence, the lapse 
of time since, of more than three years, and the bar interposed by the 
statute of limitations. 

Two issues were submitted to the jury, which, with the response to 
each, are as follows : 

1. When did the partnership between the plaintiff and defendant 
terminate ? Answer-In 1875. 

2. Was there a settlement of the affairs of said partnership in the 
winter of 1875-'76 2 Answer-No. 

Thereupon judgment was rendered in  these words : '(This cause com- 
ing on to be heard, and the issues having been found by the jury, it is 
now, on said finding av~d  the admission of the plaintiff, adjudged that 
the action is barred by the statute of limitations, and that i t  be dis- 
missed." From this judgment the plaintiff appealed. 

There is no case containing exceptions to any ruling of the Court 
accompanying the record, nor do any appear in the record itself. What 
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admissions were made by appellant, upon which and the verdict the 
judgment is based, are not stated, so that we can see if there was error 
in the ruling and correct it. I t  is not said that the admissions are 
contained in the complaint, and that these alone were acted on in pass- 
ing upon the application of the statute, but there may have been oral 
admissions also, and these must be assumed to have been sufficient to 
warrant the ruling, as judicial action is deemed rightful in  the absence 
of all evidence to the contrary. Error must be shown or the judgment 
will be affirmed. 

This rule of action in the appellate Court is firmly established by 
numerous cases, of which we cite but a few; the more recent criminal 
ones: State v. Murray, 80 N. C., 364; State v. Edney, Ibid., 360; State 
v. Leitch, 82 N. C., 539. Civil: Bank v. Creditors, 80 N. C., 9;  
Paschal1 v. Bullock, Ibid., 8 ;  Neal v. Mace, 89 N. C., 171. The (211) 
cases cited in  the argument for the appellee, show that partners 
stand in  relation of trustee to each other, and something must be done 
to render that relation adversary, and put the statute i n  motion, so that 
when i t  has run its course it affords protection. The verdict establishes 
the fact that the partnership expired in 1815, and that there was then 
no statement of its affairs. Upon this finding "and the admission of 
the plaintiff," the Court makes its final adjudication against the plain- 
tiff. No exception is taken until at  the hearing before us, and we must 
in  conformity with the rule, assume that the admissions were sufficient 
to uphold the ruling. 

There is no error, and the judgment must be affirmed. 
No error. Affirmed. 

Cited: Johnson v. Loftin5 111 N.  C., 323; Baker v. Brown, 151 N.  C., 
16. 

M. WOODLIEF v. W. S. HARRIS and R. E. PARHAM. 

Ag&c.ultural Advan'ces-Cha'ttel Mortgage. 

1. In order to constitute an agricultural lien under the statute, the advances 
must have been made in order to raise the crop to which the lien attaches. 

2. I t  is not necessary for its validity, that a mortgage on crops then growing 
or to be planted, should contain a provision that the mortgagee should 
have the right to take possession on default. 

3. Where a mortgage of a crop to be thereafter produced, described it as fol- 
lows : "gires to M. W. a lien on all crops raised on lands owned or rented 
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b~ me during the present year," and it was found by the jury that the 
mortgagor owned a farm on ~ h i c h  the cotton in  dispute was raised: I t  
was  he ld ,  that the description was sufficient, and the mortgage valid. 

(Patapsco Guano Co. v. V a g e e ,  86 N. C., 350; Reese v. Cole, 93 N .  C., 87; 
Harris v. Jorzes, 83 N. C., 318; Atkinson v. Graves, 91 N. C., 99. cited and 
approved). 

CIVIL ACTION, tried on appeal from a justice of the peace, before 
Clark, Judge, and a jury, at October Civil Term, 1885, of WAKE Supe- 

rior Court. 
(212) The action is for the recovery of the value of a bale of cotton, 

converted by the defendants to their own use; and on the trial 
before the jury, they rendered the following special verdict: 

"The jury find as a special verdict, that the defendants bought three 
bales of cotton, raised by the mortgagor Pearce on his farm in  Franklin 
county during the year 1883; and the jury further say, that if the Court 
is of opinion that the mortgage from Pearce to Woodlief of February 
20th, 1883, and registered February 23d, 1883, in  Franklin county, is 
valid as against the defendants, they return their verdict in favor of 
the plaintiff, and assess his damages at forty-five dollars, with interest 
thereon from Xovember 7, 1883, at 8 per cent. per annum. I f  the 
Court should be of opinion that said mortgage is invalid as against the 
defendants, they return their verdict in favor of the defendants.') 

The mortgage deed referred to and made part of the verdict, is in 
these words: "On or before the 1st day of November next, I promise 
to pay M Woodlief, of Youngsville, or order, forty-five (45) dollars, for 
value received in fertilizers delivered to me by hf. Woodlief, agent for 
said - . I t  is agreed that payment may be made with 450 lbs. clean 
white lint cotton, of the first picking, not below the grade of middling, 
for each ton, to be delivered to their agent at Youngsville depot; Pro- 
vided it is so delivered in merchantable order, on or before the 1st day 
of Xovember, 1883 ; after that date, the option expires, and payment will 
be made in  currency, at the rate of forty-five dollars per ton, with inter- 
est at 8 per cent. after maturity. 
"In consideration of the contract made by--to deliver said ferti- 

lizers, and as security for this obligation, the maker of this note hereby 
gives X. Woodlief a lien on all crops raised on lands owned or rented by 
me, during the present year, pursuant to provisions of the acts of the 
Legislature in such cases made and provided; and also agrees to pay 
all  costs and charges incurred in enforcing this lien and collecting the 

amount due. And as a further security, I do hereby convey to 
(213) him these articles of personal property, to-wit: one mule and one 

horse. But on this special trust, That if I fail to pay said debt 
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on or before the first day of November, 1883, then he may sell said 
property, or so much thereof as may be necessary, by public auction for 
cash, first giving ten days' notice at  three public places, and apply the 
proceeds of such sale to the discharge of said debts, and pay any surplus 
to me. 

"Witness, my hand and seal, this 20th day of Feb. 1883." 
The Court ruled that the instrument was inoperative; first, as an 

agricultural lien under the statute, because it attempts to secure a pre- 
existing debt; and secondly, as a mortgage at  common law, for the 
reason that there are no conveying words, nor authority conferred to 
take possession of the property on default, and for the further reason, 
applicable to the instruments in either aspect, that it fails to describe the 
land on which the cotton was to be raised. Judgment being accordingly 
rendered for the defendant, the plaintiff appealed. 

Messrs. Jos. B .  Batchelor, Jno. Devereux, Jr., and D. G. Fowle, for 
the plaintiff. 

Mr. Armistead Jones, for the defendants. 

SNITH, C. J. (after stating the facts). We concur in the opinion 
that the deed is ineffectual under the statute, and for the reason given. 
The advancements must be to aid in  the making of the crops to which 
the lien attaches. Patapsco Guano Co. v. Magee, 86 N. C., 350; Reese 
v. Cole, 93 N .  C., 81. But we differ from the Judge, as to the efficacy 
of the deed as a common law mortgage. I n  Harris v. Jones, 83 N. C., 
318, it was decided that the words "convey a lien upon each and every 
of said crops to be cultivated and made upon the said lands," were suffi- 
cient to constitute a mortgage. I n  the view of a Court of equity, such 
is the substantial effect of a conveyance of the legal title as the security 
for a n  assumed obligation or liability. Nor is i t  necessary that there 
should be a provision for taking possession of crops in  case of default, 
since the lien may be enforced through the Courts, and possession 
is  only required to enable the mortgagee to enforce it himself and (214) 
without judicial assistance. 

The other objection, that no place is described on which the crop is to 
be made, is not sustained by the deed. I t  gives a lien on all crops raised 
on lands owned or rented by  me during the present year. I t  was exe- 
cuted late in February, and the special verdict describes the three bales 
of cotton converted by the defendants, as having been "raised by the 
mortgagor Pearce, on his farm in Franklin county, during the year 
1883." The mortgagor then did have a farm of his own, and the cotton 
covered by the lien grew upon and was gathered from it. The conjunc- 
tion "or" couples the owned and rented land, and the conveyance dis- 
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tributively applies to each and both. Then the grant was of such a 
crop as was capable of transfer, and to which the operative words would 
attach, as soon as i t  came into existence, under repeated rulings of this 
Court, of which the case of Atkinson v. Graves, 91 N.  C., 99, furnishes 
an illustration. But this is not adverse to our present ruling, as the 
learned Judge who tried the cause in  the Superior Court interpreted it. 
There the description was "of one bale of good middling cotton, that I 
may make or cause to be made, or grown, during this year," &c., with- 
out designating the land upon which i t  was to be grown; and this was 
properly held to be too vague to pass an  interest in any cotton, and was 
not within the compass of the restricted rule, that permits a mortgage 
upon an unplanted crop, which must or may have a future potential 
existence, as the offspring or increment of a corpus, i n  which the mort- 
gagor has property or a right to possess, as applied to the fruits of the 
earth. Thus far  the general rule is enlarged, which permits to be con- 
veyed only what then existed. 

There is error, and the judgment must be entered upon the special 
verdict for the plaintiff. 

Error. Reversed. 

Cited: Taylor v. Gar&, 98 N.  C., 736; Gwathney v. Etheridge, 99 
N .  C., 575; S. v. Howe, 100 N .  C., 457; Taylor v. Hodges, 105 N.  C., 
348; Brown v. iViller, 108 N.  C., 398; Weil v. Plowers, 109 N. C., 216; 
Crinkley v. Egerton, 113 N.  C., 146; Strouse v. Cohen, ibid., 352; S. v. 
Surles, 117 N. C., 723. 

(215) 
GEO. F. BUTTS v. JOS. SCREWS. 

Conditional Sale+-Registratio.n-iMortgages-P~ocess-Depty Clerk- 
New Trial. 

1. As between the parties, a conditional sale is binding, although not reduced 
to writing or registered. The Code, $1275, only requires them to be re- 
duced to writing and registered, as against creditors and purchasers for 
value. 

2. At common law, mortgages of personal property were not required to be 
reduced to writing, and our statute only requires them to be reduced to 
writing arid registered as affecting creditors and purchasers for value. 

3. After a party has pleaded, it is too late to take any objection to the process 
by which he was brought into Court. 
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4. So, where an order to seize property in an action for claim and delivery was 
signed by an unsworn deputy clerk, who had iiever been formally in- 
ducted into office, but the objection was not made until after an answer 
to the merits had been filed, I t  uma held, too late. 

5.  A new trial will not be granted where the action of the trial Judge, even if 
erroneous, could by no possibility injure the appellant. 

(Clayton v. Hester,  80 N. C., 275; Ellison v. Jones, 26 N. C., 48;  Ballew v. 
Xudderth, 32 N. C., 176; Vasser v. Bumton, 86 N. C., 335; Pawis  v. Roberts, 
34 N. C., 268; B r e m  v. Lockhart,  93 N .  C., 191; Deal v. Palmer, 72 N. C., 
584 ; Gau v. Nash, 78 N. C., 100; Reese v. Cole, 93 N .  C., 87; D u f f u  v. Avwitt, 
27 N. C., 455 ; Mills v. Qarpentw, 32 N. C., 298, cited and approved). 

This was an action to recover a horse, cart and harness, tried before 
Connor, Judge, at  April Term, 1886, of WAYNE Superior Court. 

As ancillary to the action, the  lai in tiff, at the time of suing out the 
summons, obtained a requisition for the delivery of the property, issued 
to the Sheriff of Wayne county, who, in pursuance of said order, seized 
the said property and delivered the same to the   la in tiff. 

The plaintiff in  his complaint alleged, that he was the owner and 
entitled to the immediate possession of one horse, cart and harness, and 
that the same was wrongfully detained by the defendant. 

The defendant answered, and denied the allegation in the complaint, 
and demanded judgment that the property be returned to him, and that 
damages be awarded him for the wrongful taking and detention of the 
property. 

The summons and requisition having been issued by a deputy (216) 
of the Clerk, who had not been sworn, and it appearing that he 
had inadvertently omitted to sign the requisition, upon motion of the 
plaintiff, the Court, under objection by the defendant, allowed the party, 
who was present in  Court, to affix his signature to the requisition. The 
defendant moved the Court to dismiss the action, and render judgment 
against the plaintiff for the re-delivery of the property to him. This 
motion the Court refused, and the defendant excepted. 

The following issues were submitted to the jury: 
1st. I s  the plaintiff the owner and entitled to the possession of the 

property described i n  the complaint 2 
2d. I s  the same wrongfully detained by the defendant? 
George F. Butts, the plaintiff, testified in  hie own behalf: 
I sold the horse and cart January, 1885, to the defendant for $100.00. 

H e  was to pay me in  the Fall. He  said that he might not be able to 
pay the whole of the price i n  the Fall. I told him to pay me what he 
could, and if he got along all right, I would wait for the balance. He  
paid me $40.00. The horse and cart were to be mine until the price 
was paid in full. The defendant moved off my land in  the Fall, and I 
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demanded the home and cart. He  refused to give them up. He  owes 
me on the price $61.80. I retained the title until they were paid for. 
I did not sell the property on two years' time. 

The defendant was then examined in his own behalf, and testified as 
follows : 

The plaintiff said, "I will sell you the horse and cart on two years' 
time, and if we can agree, and you cannot pay the whole of the price 
at the end of two years, I will give you the third year." 

There was other evidence tending to sustain the defendant. 
The defendant demanded judgment upon the testimony, because the 

conditional sale m-as not reduced to ~ ~ r i t i n g ,  as the statute required; that 
the condition was roid and the title vested in the defendant absolutely. 

The Court refused to render judgment as prayed for, and in- 
(217) structed the jury: 

"That if, from the evidence, they believed that i t  was agreed 
between the parties at the time of making the contract, that the title to 
the horse and cart was to remain in  the plaintiff until the purchase 
money was fully paid, and that it had not been so paid, they would find 
the issues in favor of the plaintiff, unless they believed from the evidence 
that there was an agreement that the property was to remain in the 
possession of the defendant until the time of credit had expired." 

To this charge the defendant excepted. 
The jury found the issues for the plaintiff. 
Whereupon the Court rendered judgment for the plaintiff for the 

possession of the property described in the complaint and for the costs, 
and the defendant appealed. 

No counsel for the plaintiff. 
Nr .  Geo, H. Gndmy ,  for the defendant. 

ASHE, J. (after stating the facts). There are many cases in the 
reports of the decisions of this Court, where the Court has been called 
upon to put a construction upon instruments similar in terms to this 
contract, and it has been almost uniformly held, that they are evidences 
of conditional sales. To that effect is Clayton v. Hester, 80 N. C., 275; 
Ellison v. Jones, 26 N. C., 48; Ballew v. Xudderth, 32 N.  C., 176; 
Vasser v. Buztofi, 86 N.  C., 335 ; Parris v. Roberts, 34 N. C., 268. The 
difference between this and those cases is, that this was a par01 agree- 
ment, and the others mere in writing, but i t  is nevertheless, according 
to the authorities, in its terms a conditional sale, and the defendant 
insisted that inasmuch as i t  was a conditional sale, the condition was 
void, the sale not having been reduced to writing and registered, as is 
required by $1275 of The Code. The section provides, that "all condi- 
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tional sales of personal property, in which title is retained by the bar- 
gainor, shall be reduced to writing, and registered in the same manner, 
for the same fees, and with the same legal effect as is now pro- 
vided by law for chattel mortgages." (218) 

This section has had the construction of this Court. In  Brem 
v. Lockhart, 93 N. C., 191, the Court held that the effect of the Act 
requiring all conditional sales of personal property to be reduced to 
writing and registered, is to render inoperative as against creditors and 
purchasers for value, so much of the contract as reserves the title in 
the vendor. unless and until the contract is retzistered. " 

As between the parties, the sale is binding without registration, and 
is only void if not reduced to writing and registered as against creditors 
and purchasers for value. Ded v. Palmer, 72 N. C., 584; Gay v. Nash, 
78 N. C., 100; Reese v. Cole, 93 N. C., 87. And as between the parties 
i t  is not essential that i t  should be reduced to writing, for the A$ gives 
to conditional sales the same effect as that given by law to chattel mort- 
gages; but chattel mortgages are not required to be reduced to writing, 
except when it is necessary to have them registered to validate them 
against creditors and purchasers for value, and then only for the reason 
they could not be registered without being reduced to writing. 

But  as between the parties, where there are no creditors or purchasers 
to  be affected by the transaction, the mortgage of personal property is 
good at common law without being reduced to writing. I t  is so laid 
down in  Benjamin on Sales, p. 2, where the text is supported by numer- 
ous authorities. But aside from this, it is familiar learning, for which 
no authority need be cited, that at  common law a sale of personal chattels 
is good without writing. 

Here there are no creditors or purchasers whose rights are interfered 
with. The transaction is  confined entirely between the parties to the 
original contract of sale, and we can see no reason why the plaintiff 
may not have judgment for the property, unless he may be debarred 
from a recovery by some of the other exceptions taken by the defendant. 

The exception taken to the summons, on the ground that the . 
deputy who signed and issued it, had never been sworn and (219) 
inducted into office, is untenable. The defendant had pleaded by 
filing his answer before the exception was taken. I t  was then too late, 
even if well founded, to take any exception to the process by which he 
was brought into Court. Duffy v. Aver&, 27 N. C., 455; Mills v. Car- 
penter, 32 N. C., 298. 

The other exception to the ruling of his Honor, in  allowing the 
Deputy Clerk to affix his signature to the requisition, is no ground for a 
venire de novo, for even if his Honor had no power to allow the amend- 
ment, i t  was perfectly harmless, for the action-being in nature of detinue 
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for the recovery of specific property, and it appearing that the plaintiff 
had the right to recover the property in that form of action, it was 
entirely unnecessary for him to resort to the ancillary remedy of claim 
and delivery, for upon the law and facts of the case, he was entitled to 
a verdict, even if that proceeding had been omitted. Whether then i t  
was error or not in the Court to allow the signature to be affixed to the 
order of requisition, it was immaterial, and in no way prejudiced the 
defendant. 

There is no error. The judgment of the Superior Court is affirmed. 
No error. Affirmed. 

Cifed: Perry v. Young, 105 N. C., 466; Kornegay v.  Kornegay, 109 
N.  C., 190; Wallace v. Cohen, 111 N.  C., 107; Blaloclc v.  Strain, 122 
N .  C., 288; Balk v.  H a r k ,  132 N.  C., 16 ;  Chewy  v .  Canal Co., 140 
N. C., 426; 8. v. Hodge, 142 N.  C., 685; Bateman v. Lumber Co., 154 
N.  C., 253; Comrs. v.  Indemnity Co., 155 N. C., 227; Ewbank v.  
Lyman,  170 N.  C., 507; Corp. Com. v. R .  R., 170 N.  C., 566; Observer 
Co. v. Little, 175 N. C., 43; Brewer v.  Ring, 177 N .  C., 485; Rankin v. 
Oates, 183 N.  C., 520; 8. v.  Beam, 184 N. C., 742; Gover v.  Malever, 
187 N.  C., 776; Perry v.  Surety Co., 190 N .  C., 292; Steel Co. v.  Rose, 
197 N. C., 465; Bank u. McCullers, 201 N. C., 443; Bechtel v. Weaver, 
202 N. C., 856. 

W. J. PARKER, Admr., v. JOHN A. McDOWELL et a1. 

Promissory Notes. 

1. Where an accommodation note was made payable to the accommodation 
. endorser, to be discounted at a particular bank, but it was not discounted 

a t  this bank, but sold to a private individual; I t  was held, that the en- 
dorsers were liable, although the sale was made without their knowledge. 

2. Where a note is endorsed for the accommodation of the maker, to be dis- 
counted at  a particular bank, it is not a fraudulent misapplication of the 
note, if it is discounted at another bank, or used in the payment of a 
debt, or in any other way for the credit of the maker. 

3. Where in such case, the note is made payable to the order of the cashier of 
a particular bank, to be discounted at  that bank, but the bank refuses to 
discount it, and never acquires any right to the note, and it is afterwards 
discounted by a third party; I t  was held, that the note was void, although 
the cashier endorsed it "without recourse." 
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4. If the accommodation paper is a bond, which the obligee refuses to accept, 
it is void in the hailds of a third person, for want of delivery, although 
he is a purchaser for value. 

( R a y  v. Banks, 51 N. C., 118, cited and approved. Respass v. Latham, 44 
N. C., 139; Dewey v. Gochran., 49 N. C., 184, and Southerland v. Whitalcer, 
50 N .  C., 5, distinguished and approved). 

CIVIL ACTION, tried before MacRae, Judge,  at Fall  Term, (220) 
1885, of BLADEN Superior Court. 

The action was heard upon a case agreed, and the facts are as follows: 
The plaintiff's action is based upon a certain paper writing of which 

the following is a copy: 

FAYETTEVILLE, N. C., Dec. 5, 1882. 
$205.00. 

Sixty days after date, I promise to pay to A. Moore, or order, two 
hundred and five dollars, for value received, negotiable and payable at  
the People's National Bank, of Fayetteville, N. C., with interest after 
maturity at the rate of eight per cent. per annum, until paid, for money 
loaned. 

[Signed] N. A. STEDMAN, JR. 

The above was in the common printed form of paper used by said 
bank: upon the back of said paper writing are written the names of the 
defendants, Jno. A. McDowell and A. Moore, endorsed in blank. 

I t  is agreed that N. A. Stedman, Jr., is the principal obligor, and that 
the defendants, Jno. A. McDowell and A. Moore, were endorsers to the 
within named bank, a t  the request and for the accommodation of the 
said N. A. Stedman, Jr., in order to enable him to borrow money from 
that bank, and their endorsement and contract as such was solely for 
that purpose. 

That this note was not presented or offered at  said bank for (221) 
discount, or if so offered or presented, it was refused, and after- 
wards the said N. A. Stedman, Jr., without the knowledge or consent of 
the endorsers (the defendants), sold the same to, or discounted i t  with 
the plaintiff's intestate, Jas. McK. Mulford, who purchased i t  for value 
from the said N. A. Stedman, J r .  

That the defendants, McDowell and Moore, accommodation endorsers 
for said Stedman, had no knowledge of the sale of the note to the plain- 
tiff's intestate by said Stedman, until a short time before the bringing of 
this action, nor did they agree with the plaintiff's intestate that the 
same might be sold to him by said Stedman. 
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That plaintiff's intestate had no notice of any understanding or agree- 
ment that the note should be discounted by said bank other than what 
appears on the face of the note. 

Cpon the foregoing facts agreed, it being further agreed by counsel 
that the Judge might take the papers and decide the matter at  Cumber- 
land, the presiding Judge being of the opinion that there is nothing 
upon the face of the note to give notice to the purchaser for value before 
maturity, of the understanding between the maker and endorsers that 
the said note mas to be negotiated only at the People's National Bank, 
but that the clause making it negotiable and payable at said Bank was 
collateral matter, which might have been introduced for the accommo- 
dation of the holder, and not affecting the validity of the note, i t  is 
adjudged that the plaintiff recover of the defendants the sum of two 
hundred and five dollars, with interest at  eight per cent. per annum, on 
the same from February 8th, 1883, together with the costs of this action, 
to be taxed by the Clerk. 

From mhich judgment the defendants appeal to the Supreme Court. 

Hr.  C. C.  Lyon, for the plaintiff. 
Xr. Thos. H. Sutton, for the defendants. 

(222) ASHE, J. (after stating the facts). The defendant insisted 
there was error in the judgment of the Court below, and to sus- 

tain his contention, relied upon the decision of the Court in the cases of 
R~spass  v. Lathnm, 44 N.  C., 139; Dewey v. Cochran, 49 N. C., 184, 
and Xoutherlancl v. Whitaker, 50 n'. C., 5. But these decisions do not 
have any application to the case under consideration. Respass v. 
Lathnrn was an action upon a sealed instrument, brought by the assignee 
against the obligee. The obligees refused to receive the bond, and re- 
turned it to one of the obligors. Some eight days after its presentation 
and refusal, the person named obligee, was induced to sign an endorse- 
ment " ~ i t h o u t  recourse" to the assignee, who brought the action against 
the obligors, and it was held that the bond was void for want of delivery. 
The action in Dewey v. Cochram, was upon a promissory note, payable to 
"Thomas W. Dewey, cashier, or order, negotiable and payable at the 
branch of the Bank of the State of North Carolina at  Charlotte,') and 
signed by Caldwell R: Huggins, as principals, and by R. T. McIntyre and 
W. B. Cochran, as sureties. 

The note was presented at  the bank, and the holder ~vas  informed by 
the President of the bank, that the bank would not discount it. The 
note was thereafter transferred by one Huggins, a partner of the firm 
of Caldwell & Huggins, to Farrior & Bros., of Charleston, South Caro- 
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lina, in  payment of a debt due them by Caldwell & Huggins. The 
action was brought in the name of Thomas W. Dewey. There was a 
special verdict, finding the foregoing facts, and the Court rendered judg- 
ment of nonsuit against the plaintiff, on the ground that Dewey had 
never accepted the note; that his assent to i t  was essential to the validity 
of the contract; that he had not the legal title to the note, and therefore, 
the action could not be maintained in his name, and on the further 
ground, that by making the note payable to the Cashier of the bank, and 
negotiable at  the bank, it showed upon its face that the undertaking of 
the sureties was, that i t  should be discounted there and nowhere else. 

I n  the case of Southerland v. Whitakel; the note upon which 
the action was brought, was in its terms identical with the note in (223) 
Dewey v. Cochran. I t  was payable to William Reston, Cashier. 
I t  was never presented to the bank to be discounted, and when past due 
W. Reston was requested by one Kelly to endorse i t  in blank, "without 
recourse," which he did, and it was never delivered to him or accepted 
by him, under any contract or agreement with the makers or either of 
them, and that he had no title or interest in  the note, and nothing was 
paid him for it by Kelly, who thereafter endorsed i t  without considera- 
tion to the plaintiff, to enable him to bring the action in Duplin county. 
I t  was held that the note was void, because i t  was manifest upon its 
face, being payable to the Cashier, that i t  was the understanding of the 
parties that it should be discounted at  one of those banks designated in 
the note, and for the further reason that there was no proof of a con- 
sideration. But PEARSON, Judge, who delivered the opinion in that 
case, proceeded to say: "There is a distinction between that case, and 
when the note is payable to the seller." The intent that i t  is to become 
a note, and have validity from the time i t  is written, and its being made 
afterwards negotiable and payable a t  bank, is a collateral circumstance, 
introduced for the accommodation of the seller, and not intended to 
affect the validity of the note. 

The note upon which this action was brought, was what is called an 
accommodation note, and is in  the following words and figures : 

"Sixty days after date, I promise to pay to A. Moore, or order, two 
hundred and five dollars, for value received, negotiable and payable at 
the People's National Bank of Fayetteville, N. C., with interest after 
maturity at  the rate of eight per cent. per awnurn until paid, for money 
loaned. (Signed) N. A. STEDMAN, JR." 

On the back of the note were written the names of John A. McDowell 
and A. Moore. 

The case of Ray v. Banks, 51 N. C., 118, was similar to this, (224) 
and the note upon which the action was founded was so far iden- 

209 



I N  T H E  SUPREME COURT. [9 5 

tical in  its terms with that in this case, that we think the adjudication 
there is decisive of this case. 

The note there was made by James Banks, payable to William S. 
Mullins, ninety days after date, negotiable at  the Branch Bank of Cape 
Fear, at  Fayetteville, or at  the Bank of Fayetteville, at  the option of the 
holder, and endorsed in blank by W. S. Mullins and McKethan. Banks, 
a t  the date of the note, being indebted to Ferdinand McLeod in  an 
amount agreed to be that of the note, transferred the note to him in 
payment of the indebtedness, and McLeod endorsed to the plaintiff for 
value. The note was never discounted nor offered for discount at the 
bank. I t  was held by this Court, that the plaintiff, the endorsee of 
McLeod, could recover against the maker of the note, or any of the 
endorsers thereon, though it  had wever been discounted at bank, nor 
offered for such a purpose. Judge RUBBIN, delivering the opinion of 
the Court, distinguished the case from that of Dewey v. Cochran and 
Southerland v. WhitaJcer. He said those cases were much misconstrued 
i n  applying them. "They were not intended to  affect, and do not affect, 
notes and endorsements founded on actual transactions for value; as, 
for example, notes given upon sales, or intended to raise money in the 
general market. The decision applied to the cases before the Court, 
which were of notes made to enable the principal to borrow money from 
a bank, and with that purpose sufficiently indicated, as i t  was thought, 
on the face of the papers themselves." The notes in these cases were 
payable to the cashiers of the banks; in the case of Ray v. Banks it was 
payable to Mullins. Hence the distinction. 

The opinion of the learned Judge is fully sustained by Daniel in his 
work on Negotiable Instruments, vol. I, $792, where i t  is said: "It is 
now well settled, that when a note is endorsed for the accommodation of 
the maker, to be discounted at  a particular bank, i t  is no fraudulent mis- 

appropriation of the note if i t  is discounted at another bank, or 
(225) used in  the payment of a debt or otherwise for the credit of the 

maker." 
There is no error. The judgment of the Superior Court is affirmed. 
No error. Affirmed. 

Cited: Parker v. Sutton, 103 N. C., 194; Ban'k v. Couch, 118 N. C., 
439. 
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F. A, L. CASSIDEY et al. Ex parte. 

Clerk of Superior Court-Executors and Administrators-Jurisdiction. 

1. Moneys paid into the office of the Clerk of the Superior Court by executors, 
administrators and collectors, under the provisions of The Code, 851548 
and 1544, do not pass into the jurisdiction of the Superior Court, but the 
Clerk receives and is responsible for them, officially, as a public deposi- 
tory. 

2. It  is the duty of the Clerk on demand, promptly to pay over such moneys to 
those who were entitled to receive them from the executor, administrator, 
or collector; and should he fail to do so, the same remedies are available 
against him as are provided by Sections 1510 and 1511 of The Code, 
against executors, administrators and collectors. 

3. The Superior Court has no jurisdiction upon petition, motion or summary 
orders to direct the disposition of such moneys. 

This was an E x  p r t e  PETITION to direct the payment of certain 
moneys, heard before C l a ~ k ,  Judge, a t  September Term, 1886, of the 
Superior Court of NEW HANOVER. 

The facts necessary to an  understanding of the questions presented by 
the appeal are fully stated in the opinion. 

Mr. Charles M. Busbee, for the petitioners. 
No counsel contra. 

MERRIMON, J. I t  appears from the case stated on appeal, that Robert 
Henning, executor of the will of James Cassidey, deceased, had paid to 
each of five of seven legatees under the will, the amount of his legacy; 
that as to the other two legatees, to-wit: F. A. L. Cassidey and 8. C. 
Cassidey, for some reason, he did not pay them, but more than twelve 
months having elapsed after the date of the letters testamentary, 
he paid the sum of money, $919.80, due them, one-half to the (226) 
credit of each, into the office of the Clerk of the Superior Court 
of New Hanover county, where the letters testamentary were granted, 
and took the receipt of the Clerk for the same, i n  exoneration of his 
liability as executor, as allowed by the statute, (The Code, SS1543, 
1544). 

Afterwards the last named legatees demanded of the Clerk of the 
Court mentioned, that he pay to them the money so in  his office, accord- 
ing to their respective rights. For causes not necessary to be stated 
here, the Clerk declined to do so. 

Thereupon they filed their ex parte petition in the Superior Court, 
alleging the facts and circumstances in  relation to the fund last men- 
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tioned, and praying that the Court should make an order directing such 
application of the fund, as was indicated in the petition. 

The Clerk undertook to hear the petition, and upon consideration 
thereof, he refused to pay or apply the fund in his office as prayed for 
in the petition, and made an order to that effect, from which the peti- 
tioners appealed to the Judge in  Term. I n  Term the Judge dismissed 
the petition, upon the that i t  was irregular and wholly without 
warrant of law. 

The petitioners excepted and appealed to this Court. 
The Court very properly dismissed the petition. There is no statu- 

tory provision that authorizes it, nor can i t  be upheld upon general 
principles of law or practice. 

The statute (The Code, 581543, 1544), provides that, "It shall be 
competent for any executor, administrator or collector, at  any time after 
twelve months from the date of letters testamentary or of administra- 
tion, to pay into the office of Clerk of the Superior Court of the county 
where such letters were granted, any moneys belonging to the legatees 
or distributees of the estate of his testator or intestate, and such pay- 
ment shall have the effect to discharge such executor, administrator or 
collector, and his sureties on his official bond, to the extent of the amount 

so paid. 
(22'7) Sec. 1544: I t  shall be the duty of the Clerk in  the cases pro- 

vided for in the preceding section, to receive such money from 
any executor, administrator or collector, and to execute a receipt for the 
same under the seal of his office." 

I t  must be observed, that the moneys thus authorized to be paid into 
the office of the Clerk, do not, when paid in, pass within the jurisdic- 
tion and control of the Superior Court. The Clerk receives, takes 
charge of, is chargeable with, has control of, and is answerable for them, 
by virtue of and in exercise of his powers, duties and authority distinct 
from those as Clerk of the Court. The statute does not. in terms or 
effect, place such moneys within the jurisdiction and control of the 
Superior Court, so that it could, upon summary application, or by 
motion or petition, direct the payment of them to such persons as may 
be entitled to have them. Such moneys may be paid into "the oflice of 
the Clerk"-not into the Court. Nor is there anything in the nature of 
the office of Clerk, that implies that the Court shall have control of it, 
especially as the Clerk is charged by statute with many duties apart 
from the ordinary duties of his office as Clerk of the Court. That this 
is the proper interpretation of the statute, is made more manifest by the 
fact that the original statute (Act 1881, Chap. 305, §§I, 31, which is in  
substance that now in The Code set forth above, in terms provides that 
such moneys may be paid "into the office of the Judge of Probate," and 
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i t  is made the duty of the "Judge of Probate" to give receipt, &c. The 
draftsman of the original statute, obviously was not advertent to the 
fact, that at  the time it passed the Legislature there was no Judge of 
Probate, so denominated by law, but the Clerk was commonly called the 
Judge of Probate, and by statute he exercised, by virtue of his office as 
Clerk, probate powers, and had jurisdiction of matters of probate. The 
statutory provision above set forth, plainly so modifies the original stat- 
ute as to make i t  harmonize with other statutes prescribing and defining 
the powers of the Clerk separate and apart from his ordinary duties 
as Clerk. 

The statute does not in terms prescribe what disposition the (228) 
Clerk shall make of moneys thus paid into his office, but clearly 
he is answerable for them officially~ and the plain and necessary implica- 
tion is, that he must receive, keep, dispose of or pay them out to, or for 
the benefit of those persons entitled to them while they remained in  the 
hands of the executor, administrator or collector, unless after he received 
them, their respective rights should in  some way pass to other persons, or 
be modified by some event or circumstance, in  which case he should pay 
them to the persons entitled. H e  must receive such moneys and dispose 
of them as the executor, administrator or collector ought and might be 
required to do, if respectively they had not paid them into the office of 
Clerk. The purpose of the statute is to provide a safe public depository 
for such moneys, and the exoneration of executors, administrators and 
collectors, if i n  the case provided for, they shall see fit to avail them- 
selves of the benefit of the provision made. 

The Clerk ought at  all times to pay promptly any such moneys in  his 
office to the persons properly entitled to receive them, but if for any 
cause, upon demand, he will not, then the person or persons entitled, 
may have his or their remedy by special proceeding or civil action in 
the Superior Court, as allowed by the statute (The Code, $$1510, 1511), 
against executors, administrators or collectors for the recovery of lega- 
cies and distributive shares, and no doubt the Clerk might have relief 
by action in  a possible case, when i t  is doubtful who is e*titled to have 
the moneys in his office if the party claiming will not assert his right. 

I t  i s  manifest that the petitioners misapprehended their remedy, and 
the Clerk his duties and powers. The latter seems to have thought that 
he was acting as and for the Court, in respect to a matter of which it 
had jurisdiction without summons, special proceeding, or civil action. 

There is no error. The judgment must be affirmed. 
No  error. Affirmed. 

Cited: P~esson v. Boome, 108 N. C., 85; Smith v. Patton, 131 N.  C., 
398. 
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(229) 

JOHS S. MILLER v. JANE LEACH, Ihecutrix of ANGUS LEACH. 

Action, survival of-Evideace-Judgment of another State- 
Limitations. 

1. B y  virtue of the Constitution of the United States, and ,4cts of Congress in 
pursuance thereof, the judgments of other States are put upon the same 
footing as domestic judgments. They are conclusive of all questions in- 
volved in them, except fraud in their procurement, and whether the 
parties were properly brought before the Court. 

2, Where the record of a judgment of the Court of another State is sued upon 
in this State, it is not necessary to allege in the complaint, or to prove 
that it was warranted by the law of the State in which it was pronounced. 
The record is the highest and conclusive evidence of that fact. 

3. All causes of action founded upon contract, debt or other duty, survive 
against the personal representative of the person chargeable therewith. 

(Davidson v. Bharpe, 28 N. C., 14, cited and approved). 

CIVIL ACTION, tried before Boykin, Judge, at February Term, 1886, 
of RICHMOND Superior Court. 

A jury trial was waived, and by consent the Court found the facts as 
follows : 

The summons in this case issued on the 3d of December, 1881. Jane 
Leach qualified as Executrix of Angus Leach, who was a resident of and 
died in Richmond county. Jane Leach is a resident of Richmond 
county. 

On the 8th of January, 1872, the plaintiff recovered judgment for 
$60, the amount of the debt, and for one hundred and thirty dollars 
costs, with interest on both sums from the 8th of January, 1872, against 
Angus Leach, in the Court of Common Pleas of Chesterfield county, in 
South Carolina; that this judgment has been duly certified by the proper 
authorities of South Carolina in the manner prescribed by law, and that 
such judgment was rendered according to law in the said State; that 
this action is instituted to enforce the collection of said judgment under 

the laws of North Carolina; that the plaintiff did not exhibit or 
(230) produce in evidence any statute or other law of the State of South 

Carolina, nor offer other evidence under which said judgment was 
rendered at  the trial of this cause; that this action was commenced in 
the court of a Justice of the Peace of Richmond county, and the plead- 
ings therein were oral; that the plaintiff complained that the testator 
of the defendant was indebted to him upon the said judgment in the 
sum of $60, the amount of the debt, and $130 costs, with interest on 
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both sums from the 8th of January, 1872, and that the defendant denied 
the judgment, and pleaded the statute of limitations in bar thereof. 

Upon the foregoing findings of fact, the Court found the following 
conclusions of law, to-wit: That the said judgment does not survive the 
defendant Angus Leach; that after his death its character as a judgment 
is functus oficio, and that i t  cannot be enforced against his executor. 
And it was adjudged that the defendant go without day and recover his 
costs. The plaintiff excepted to the above ruling and appealed. 

Mr. James A. Lockhart, for the plaintiff. 
Messrs. Platt D. Walker and Pmlzlc McNeill, for the defendant. 

ASHE, J. (after stating the facts). The only question presented by 
this appeal, is whether there was error in the judgment of the Superior 
Court, in holding that the judgment rendered in South Carolina does 
not survive the defendant therein, Angus Leach, and cannot be enforced 
against his executrix in  this State. 

The action is upon a judgment rendered by a Court of competent 
jurisdiction in  South Carolina. I t  is regularly authenticated under the 
Act of Congress; and by Article IV, §I, of the Constitution of the 
United States, it is declared that "full faith and credit shall be given in 
each State, to the public acts, records and judicial proceedings of every 
other State." By virtue of this provision of the Constitution, and the 
Act of 1790, prescribing how records, etc., are to be authenticated, 
the judgments of the several States are put upon the same footing (231) 
with domestic judgments, not for all purposes, but only to give a 
general validity, faith and credit to them as evidence, so as to make them 
conclusive, only so far  as to preclude all inquiry into the merits of the 
subject matter. Mills v. Dunyear, 7 Cranch., 481; McElmoyle v. 
Cohen, 13 Pet., 312; but leaving the questions of jurisdiction, fraud in 
the procurement, and whether the parties were properly brought before 
the Court, open to objection, 1 Greenleaf on Ev., $548; Freeman on 
Judgments, $548; 2 Taylor on Evidence, $1533; and i t  is held by the 
same author, $1534, "that the Courts of this country will so far  pre- 
sume that a foreign tribunal has acted within the limits of its authority, 
and that its proceedings are regular, that if an action be brought upon 
a foreign judgment, the plaintiff need not allege in his declaration either 
that the foreign Court had jurisdiction over the parties or the cause, or 
that the proceedings have been properly conducted. * * * The 
only exception to this is when such a judgment is pleaded by way of 
estoppel or justification." 

The principle here laid down is fully sustained by this Court in the 
case of Davidsoa v. Sharpe, 28 N. C., 14, where i t  is held, that "when 
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a judgment or decree in another State is produced in evidence in one 
of our Courts, it is not necessary to show by any extrinsic evidence, that 
the judgment or decree was warranted by the law of the State in which 
i t  was pronounced. The judgment or decree is the highest evidence of 
that fact." The same doctrine is  held in  most of the States. 1 Am. 
Lead. Cas., p. 647, and authorities there cited. 

As to the question of survivorship, i t  has been established from the 
earliest history of the law, that as to all personal claims, such as are 
founded upon any obligation, contract, debt or other duty, upon which 
a testator might have been sued in  his lifetime, the right of action 
survives his death, and is enforceable against his executors. 2 Williams 
on Executors, 51557. 

The action was not barred by the statute of limitations. The Code, 
5152. 

(232) There is error, and this opinion must be certified to the Supe- 
rior Court of Richmond county, that a venire de novo may be 

awarded. 
Error. Reversed. 

Cited: Arrington v. Arrington, 127 N.  C., 196; Levim v. Gladstein, 
142 N. C., 486; Marsh v. R. R., 151 N. C., 162; Mottu v. Davis, 151 
N .  C., 246; Bank v. Dew, 175 N. C., 82; State v. Herron, 175 N. C., 
757; Webb v. Friedberg, 189 N.  C., 172; V a n  Kempen v. Latham, 195 
N. C., 391; Bonnett-Brown Corp. v. CobZe, 195 N. C., 495; I n  re 
Osborne, 205 N.  C., 719. 

W. H. SIKES v. W. J. PARKER, Admr. of J. McK. MULFORD. 

Diligence-Evidence of Transactions with Deceased Persons-New 
Trial-Partnership. 

1. Upon the trial of an issue as to the existence of a partnership between the 
plaintiff and the intestate of defendant, the former is not a competent 
witness to prove the fact of the partnership, nor the fact that his property 
went into the possession of the intestate as a portion of the partnershi11 
stock, unless it affirmatively appears that his Bnowledge of such facts was 
not derived from conversations and transactions with the deceased. 

2. A new trial for newly discovered testimony will not be granted in the 
Supreme Court, unless it clearly appears that the applicant therefor used 
all reasonable diligence to procure it on the former trial; that it is not 
merely cumulative or corroborative, and that it is necessary to prevent 
gross injustice, and that another trial will produce a different result. 
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3. It  is not sufficient in an application for a new trial, for applicant to state 
generally that he exercised diligence in his attempts to secure the evi- 
dence; he must set out the particulars of his efforts, so that the Court 
may see and judge of his diligence. 

(Loc76hart v. Bell ,  90 N. C., 499; Bledsoe v. Niaon, 69 N. C., 82; Bhehan v. 
Malone, 72 N. C., 59; Henry  v. S m i t h ,  78 N. C., 27; Simmons  v. Munn,  92 
N. C., 12, cited and approved). 

CIVIL ACTION, tried before MncRae, Judge, at  Fall  Term, 1885, of 
BLADEN Superior Court. 

The plaintiff alleged that he and the intestate of the defendant, in 
1871, entered into a copartnership in  the general mercantile business, to 
be carried on in  the name of the intestate; that such business was so 
conducted for several years, until the death of the intestate, when the 
defendant took into his possession all of the partnership assets, and 
refused to account with him therefor. The defendant answered that he 
had "no knowledge or information sufficient to form a belief as to the 
truth of these allegations." 

The following issues were, by agreement of counsel, submitted, (233) 
as covering the matter to be submitted to the jury: 

Was the plaintiff W. H. Sikes a co-partner in the business of J. McK. 
Mulford from 1871 to the death of said Mulford? 

The plaintiff offered himself as a witness, and his counsel asked the 
following questions: Were you or were you not a partner of J. McK. 
Mulford? Objection by defendant. Objection sustained and plaintiff 
excepted. 

The plaintiff testified that before Mulford came to Elizabethtown, 
and at  the time he came, plaintiff was doing a liquor and grocery busi- 
ness in the store which Mulford afterwards occupied. 

The plaintiff's counsel asked him the following questions: What be- 
came of your goods and business at  the time that Mulford came to 
Elizabethtown? This question was asked, as stated by counsel for plain- 
tiff, for the purpose of establishing the fact of a partnership, showing 
that the plaintiff's goods and business went into the hands of Mulford. 
Objections by defendant. Objections sustained. Plaintiff excepted. 

W. A. Atkinson, a witness for plaintiff, was asked the question: Did 
you ever hear plaintiff at any time before the commencement of this suit 
(if so, when), say that he was a partner with Mulford? Objection by 
defendant. Objection sustained. Plaintiff excepted. 

Much testimony was offered on each side. 
The jury responded to the issue-No. 
The appellant moved in the Supreme Court for a new trial, upon the 

ground of newly discovered evidence material to the issue. This motion 
was supported and opposed by affidavits. 
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Mr. Thomas 8. Sutton, for the   la in tiff. 
Mr. C. C. Lyon, for the defendant. 

MERRIMON, J. The plaintiff was examined on the trial as a witness 
in his own behalf. I n  the very nature of the matter in respect to which 
the question embraced by both the exceptions were propounded, he 

would, in  any answer he might make to them, unless he should 
(234) answer in the negative, almost necessarily have to testify con- 

cerning a personal transaction or communication between himself 
and the intestate of the defendant. This he could not do, as the defend- 
ant was not examined. The Code, $590. The fact to be proven was 
that of a partnership between the plaintiff and the intestate. 

Ordinarily, the partnership, if it existed, would in  its nature imply 
such a transaction or communication-that they had conversations and 
an agreement, each with the other, of which each had knowledge from 
the other personally. About such a matter, each would see and talk 
with, and have transactions with the other. This would be in the usual 
order of things. I t  might, perhaps, be possible that the plaintiff could 
have answered the questions thus put to him without testifying to such a 
transaction or communication; but if he could, it ought to have appeared 
that he could, in order to render his answers competent. H e  might have 
been interrogated as to the source of the information he had pertinent 
to the matter inquired about, with a view to determine the question of 
the comp.etency of such answers as he might make. H e  was competent 
to testify that he did not derive his information from a transaction or 
communication between himself and the intestate. Lockhurt v. Bell, 90 
N. C., 499. 

The plaintiff was first interrogated as to the existence of the alleged 
partnership, and obviously it was expected and intended that he should 
testify that i t  did exist. This he could not do, because in  doing so he 
would be a witness "concerning a personal transaction or communica- 
tion betweefi himself and the intestate." The Court having disallowed 
an answer to the first question, the second one was put to the witness, 
the counsel saying, that its purpose was to prove the partnership "by 
showing that the plaintiff's goods and business went into the hands of 
the intestate." The witness could not testify as proposed for the reasons 
stated above. Certainly, unless it appeared to the contrary, the intes- 

tate if living, could contradict the plaintiff, because he would have 
(235) had knowledge of the matter-the transaction in respect to which 

the plaintiff proposed to testify. The purpose of the statute is to 
prevent the surviving party from testifying in such case. The deceased 
cannot be heard, and in his absence by death, the surviving party shall 
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not be heard. So that, the exceptions specified in the record cannot be 
sustained. 

The plaintiff moved in  this Court for a new trial, upon the ground 
that he had discovered since the trial in the Superior Court, much evi- 
dence going to prove the alleged partnership, that he did not know of at 
the trial, and that he could not by due diligence on his part have then 
produced. I t  has been frequently held, that this Court will always 
entertain such a motion with caution and scrutiny, and will not grant a 
new trial except in a clear case, coming within the well settled rules of 
practice in such respect. I t  is unnecessary to here restate the reasons 
upon which this rule is founded. They will be found stated in  ample 
clearness in Bledsoe v. Nixon,, 69 N.  C., 82; Shehan v. Malone, 72 N. C., 
59; Henry v. Smith, 78 N. C., 27; S)irnmons v. Mam, 92 N. C., 12. 

I t  is not sufficient that the defendant has discovered evidence perti- 
nent and competent, since the trial, to prove his case; he must show 
that he used reasonable diligence before the trial to produce evidence 
appropriate and sufficient for that purpose. Did he do this? Let us 
inquire. I t  appears that the intestate did an extensive business in  the 
town of Elizabethtown for many years next before his death, as a mer- 
chant, and he had many, continuous, and varied transactions with many 
people in  connection with his mercantile and other business. H e  must 
have bought and sold goods and other property from time to time, and 
continuously. I t  is probable therefore, that many persons had more or 
less knowledge of the character of his business, and whether or not he 
did business on his own sole account exclusively, or in  partnership with 
the plaintiff or some other person. He  must have kept numerous books 
of account; invoices of goods purchased by him from time to time, pur- 
chased goods from many persons in the markets, have written 
many letters on business, executed conveyances and other papers (236) 
in  writing, all showing to some extent the nature of his business 
transactions. H e  very probably had salesmen, book-keepers, relatives, 
and friends, not a few, familiar with his business relations. I t  would 
seem, therefore, to have been comparatively easy to find witnesses who 
could testify fully as to his business and business relations. I n  support 
of the motion for a new trial, the plaintiff states in his affidavit that in 
order to prepare the above action for trial, and to prove the affirmative 
of the issue which was raised by the pleadings, he issued subpenas up 
to the term of the Court at  which the said action was tried, for every 
person who he knew, or whom he had any reason to believe, knew any- 
thing about the business transactions of the plaintiff and the defendant's 
intestate, and that in  order to ascertain who did know anything about 
the matters involved, he made diligent inquiries. 
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I t  will be seen that he does not state that he made personal inquiry 
of any person as to what he might know of the intestate's business and 
business relations, and the alleged partnership. He  only summoned 
such persons as "he knew, or whom he had any reason to believe, knew 
anything about the business transactions of the plaintiff and the defend- 
ant's intestate." H e  does not state what reason he acted upon, nor the 
names of the persons whom he summoned, nor their opportunity to be 
informed. 

H e  does not state that he made such inquiry of persons who sold the 
intestate goods and other property from time to time and frequently, to 
whom he gave his notes for money, to whom he frequently wrote, and 
who wrote to him, on business, to jvhom he frequently sold goods and 
other property, his salesmen, his book-keepers, his intimate friends. 
While he says that he "made diligent inquiry" and effort to produce 
evidence, in general terms, he fails to state what he did, of whom he 
made inquiry, what they knew, and what opportunity they respectively 

had to obtain and have information, so that the Court could see 
(237) and judge of the character and measure of his diligence. This 

he ought to have done, if not with particularity, certainly in  a 
summary manner. The Court, not himself, must judge of the reason- 
ableness of his diligence, and to this end what he did, what effort he 
made, must appear. Sheham v. Malone, supra; Henry v. Smith, supra. 
The plaintiff further states that the defendant had possession of his 
intestate's books of account, papers, documents, &c., and before the trial 
declared, (to whom does not appear), that there was nothing in them 
that indicated the existence of the alleged partnership, and therefore he 
did not summon or require him to produce them; that since the trial he 
is informed that the defendant has said he has the inventory of the stock 
of goods taken at  the time the partnership was formed; but he does not 
state that he ever asked to be allowed to examine the books and papers 
referred to, nor did he ask the Court to require the production of them 
for his inspection, as he might have done. I n  this there would seem to 
have been gross neglect. So that i t  does not appear to us, that the plain- 
tiff exercised reasonable diligence in  his efforts to obtain the evidence 
before the trial that he has since then discovered. 

Moreover, the Court will not grant a new trial, if the newly discovered 
evidence is simple or mainly cumulative and corroborative. What the 
precise nature of the evidence produced on the trial was-whether direct 
or circumstantial, or both-does not appear, as i t  should on applications 
like this, so that the Court could see the application and bearing of the 
new evidence. I t  is said in the case settled upon appeal, however, that 
''much testimony was offered on each side." I t  may be fairly inferred 
from this, and the nature of the issue, that the evidence was varied in  its 
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nature and application. So taking the fact to be, the newly discovered 
evidence is of a very similar character. The names of several persons 
are given together, who, the plaintiff states, would testify to conversa- 
tions they respectively had with the intestate, in which he said in some 
connection that does not appear, that there was a partnership, 
and he further states that one of the persons heard a private con- (238) 
versation between the plaintiff and the intestate, in which they 
"talked freely about the conduct and management of the business;" but 
he does not state how such a conversation came about, or its purpose. 
They seem to have been loose, casual and indefinite. The affidavits of 
the persons named, as to what they know, are not produced, with one or 
two exceptions, and those produced are indefinite and unsatisfactory. 
Indeed, the evidence, so far as we can see and judge, is mainly, if not 
altogether, cumulative. I t  is fragmentary, indefinite and uncertain, and 
adapted in its nature only to turn the scale if the issue were left i11 
doubt. Such newly discovered evidence does not entitle the plaintiff to 
have his motion granted. To do this, the evidence should be clear, 
strong and convincing, if not conclusive. The object in  granting a new 
trial is not to afford the party asking for it simply another opportunity 
to correct his mistakes, and test fortune a second time, but only to pre- 
vent probable, gross, substantial injustice, occasioned by no inexcusable 
neglect or default of the party complaining. 

We do not deem it necessary to advert to the affidavits produced by 
the defendant in opposition to the plaintiff's motion, further than to say 
that they tend strongly to show that the motion is without real merit. 

The motion must be denied and the judgment affirmed. 
No error. Affirmed. 

Ciled: Thompson v. Onley, 96 N.  C., 13;  Armfield v. Colvert, 103 
N. C., 157; Carey v. Carey, 104 N. C., 175; Wat t s  v. Warren,  108 
N.  C., 522; Black v. Black, 111 N.  C., 303; Lyon v. Pender, 118 N.  C., 
151; Fertilizer Co. v. Rippy ,  123 N.  C., 658; Cox v .  Lumber Co., 124 
N. C., 82; Hicks  v. Hicks,  142 N.  C., 233; State v. Cnsey, 201 N.  C., 
624. 

SALLIE G. WORTH v. JOHN L. WORTH, Admr. of JOB WORTH, et al. 

Legacy-Will, Construction of. 

1. In the construction of wills the intention of the testator is to be ascertained 
from the document itself in the light of surrounding circumstances, and no 
evidence, dehors, of his intention is competent. 
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2. A bequest of a pecuniary legacy "out of the estate," or "to be paid," or "to 
be raised out of my estate," is a charge first upon the personal, and after 
its exhaustion, upon the real estate of the testator, unless it can be seen 
from the context, or other parts of the will, that these terms were used 
in a more restricted sense, and including only the personal estate. 

3. The testator having in the first clause of his will, given a pecuniary legacy 
to his wife to be paid to her in cash or bonds at her option out "of my 
estate," and in subsequent clauses made specific devises of the greater 
part of his 'Lreal estate," but in disposing of his personal property used 
the terms "my estate." Held,  that the real estate specifically devised 
was not chargeable with the payment of the pecuniary legacy to the wife. 

( B r a y  v. Lamb ,  17 N. C., 372; Biddle v. Carraway, 59 N. C., 95; Har t  v. 
Wil l iams,  77 N. C., 426; Devereux v. Devereux,  78 N. C., 386; BrawZey v. 
Collins, 88 N. C., 605; Page v. Fouo.ust, 89 N. C., 447, cited and approved). 

CIVIL ACTION, tried before M a c R a e ,  Judge, at Fall  Term, 1886, of 
SURRY Superior Court. 

Job Worth died in 1875, having executed a will in  due form to pass 
his estate, which was duly proved, and the executors therein named hav- 
ing renounced, letters of administration with the will annexed issued 
to the defendant, John L. Worth. 

The will is in  form as follows: 
I, Job Worth, of the county of Surry, in the State of North Carolina, 

being of sound mind and disposing memory, do make and ordain the 
following as my last will and testament, viz. : 

I give and bequeath to my beloved wife, Sally, the sum of eighteen 
hundred dollars, to be paid to her in cash or in  cash bonds, at her 
option, out of my elstate. At our marriage, she, my wife, was possessed 
of some estate, which I have never reduced to possession, and to which I 
lay no claim whatever, but if i t  should be adjudged or decreed that I 
have any interest whatever therein, I hereby will, bequeath and devise 

the same to her forever in addition to the eighteen hundred dol- 
(240) lars above mentioned, the whole of both sums to be her absolute 

property forever. I furthermore will, devise and bequeath to her 
forever, my household and kitchen furniture, to be her absolute prop- 
erty. Furthermore, I will, devise and bequeath to her one-third part of 
all my real estate for and during her natural life. 

I will, devise and bequeath to my daughter, Phcebe B. Davis, wife of 
B. F. Davis, and to my son, David W. Worth, the other two-thirds of all 
my real estate, to be theirs absolutely and forever, and at  the death of 
my beloved wife, I will, devise and bequeath to my daughter, P h ~ b e  B. 
Davis, and my son, D. W. Worth, the land herein willed to my wife. 

I further direct and require that after my estate shall be settled, then 
any and all portions of the same shall be equally divided between my 
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beloved wife, Sally, my daughter, Phoebe B. Davis, and my son, D. W. 
Worth, share and share alike, D. W. Worth first accounting to my 
estate for the sum of one thousand dollars which he has received in  ex- 
cess of the other children, by way of advancements. 

Lastly, I hereby appoint and constitute my son-in-law, B. F. Davis, 
and my brother-in-law, W. R. Hollinsworth, my executors to this my 
last will and testament. 

The testator owned at his decease considerable real estate lying in  
Surry county, and much personal estate, consisting of farm stock, agri- 
cultural implements, household and kitchen furniture, and of accounts, 
notes and bonds. 

Since the institution of this action, an account of the administration 
has been taken, and it appears therefrom that the entire personal estate 
has been expended in payment of debts, except the household and kitchen 
furniture which have been delivered to the plaintiff Sally, under the 
first clause of the will. There is nothing left in the hands of the ad- 
ministrator with which to pay the $1,800, legacy, unless the real estate 
is chargeable therewith, and i t  must be sold to raise a fund for the 
purpose. 

The present action was commenced on the 24th day of October, (241) 
1881, against the administrator and the other defendants, lega- 
tees, and devisees, for an account of the personal estate, and, if found 
insufficient, for a judge declaring the $1,800 legacy a charge upon the 
land other than the life estate devised to the plaintiff, and for a sale of 
so much thereof as may be necessary for its discharge. 

Upon these facts the plaintiff contended: 
1. That she was entitled to have allotted to her one-third in value of 

all the real estate of the testator for life. 
2. That she was entitled to have so much of the residue of the land 

sold as might be necessary to pay to her the legacy of $1,800, with 
interest thereon from the time i t  became due and payable to her by the 
administrator. 

The defendants contended : 
1. That the plaintiff was not entitled to have her legacy of $1,800 

paid out of the real estate, but that i t  was only a charge on the personal 
estate. 

2. That if a charge at  all, then i t  was a charge on the whole realty, 
and must be paid out of the entire real estate, and her one-third interest 
for life must be allotted to her out of the remainder of the real estate 
after the payment of the legacy. 

3. That the $1,800 legacy was a charge on the personal estate. The 
widow must account for the household and kitchen furniture admitted 
to be in  her possession. 
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And these questions of construction were submitted to the Court. 
Thereupon was rendered the following judgment : 
This cause having been submitted to the Court upon the statement of 

facts agreed, it is considered and adjudged, that the $1,800 bequeathed 
by the testator to the plaintiff is a charge upon the whole estate, except 
the personal property specifically bequeathed to plaintiff, and it being 
agreed that the personal property has been exhausted in the payment 
of debts, the said sum is charged upon all of the real estate of the 
testator. The defendant administrator c. t. a. is directed to sell so much 

of said real estate as may be necessary to pay the said legacy, and 
(242) the balance of the real estate is to be divided according to the 

directions of the will. 
From which judgment the defendants appealed. 

Mr. C. B. Watson, for plaintiff. 
Messm. Holton and W .  B. Glenn, for defendants. 

SMITH, C. J. (after stating the facts). I n  the construction of testa- 
mentary dispositions of property, the primary purpose should be to 
ascertain and give effect, as far as allowed by law, to the testator's mean- 
ing, and this is to be found within the written instrument itself, in the 
light of surrounding circumstances. No outside evidence of that inten- 
tion, furnished by his contemporary or other declarations, are receivable. 

And when the sense in which he uses certain words can be ascertained 
from the provisions of the will, it is to be considered that such is their 
meaning, and such becomes their legal effect. 

Unaided by other provisions of the will, a direction for the payment 
of a pecuniary legacy "out of the estate" would charge both the per- 
sonalty and land, the latter, after exhausting the former, and both, if 
required for its payment. So it is declared in Bray v. Lamb, 17 N. C., 
372, where the $500 bequest was directed "to be raised and paid out of 
m y  estate," and there was nothing to qualify the import of the expres- 
sion found elsewhere in the writing. 

A similar interpretation, under like circumstances, was put on a 
bequest "of five hundred dollars, to be paid by my executors out of my 
estate," in  the subsequent case of Biddle v. Carraway, 59 N. C., 95. In 
Hart v. Williams, 77 N. C., 426, where the real and personal estate, 
u except as hereinafter mentioned," were given to the plaintiff (who was 

also executor) i n  trust for the testator's mother during life, and then 
for an equal division between his father and two brothers; and this 

clause is followed by another, in which the executor is required to 
(243) pap $250 to a freed man, a former slave of the father, it was 
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properly decided that as there was no undisposed property out of 
which the money bequest could be paid, the will was, in effect, a gift 
of the whole estate, subject to the bequest, which must first be provided 
for. 

So an estate devised and bequeathed "subject to the devises and be- 
' 

quests herein otherwise made," was held to charge such estate with them, 
as if in express terms they had been directed to be taken from such 
estate, in Devereux v. Devereux, 78 N. C., 386. 

While such is the established rule of interpretation, and the word 
"estate" unexplained, and in its general meaning as comprehending both 
realty and personalty, would make the pecuniary gift a charge upon 
both, if by the use of other annexed terms, or from other parts of the 
instrument, i t  can be seen or fairly inferred that the term was used in 
a more restricted sense, and was intended to designate only the personal 
property of the deceased, such must be its confined effect. Bmwle?y v. 
Collins, 88 N. C., 605; Page v. Foust, 89 N. C., 447. 

Let us see how this is. The testator owned a considerable personal 
estate, of which he gives his wife specifically his household and kitchen 
furniture. How much in value this was, we are not informed in the 
record; that i t  must have been quite large, or at least so estimated by 
the testator, is fairly inferrable from the fact that as a surplus, after 
payment of debts and legacies, it is distributable between the same bene- 
ficiaries before provided for. I n  this he was mistaken, but the belief 
has some significance in interpreting other parts of the will. 

The legacy of $1,800 is to be paid "in cash or cash bonds, at her 
option, out of my estate." This left to his wife's election the acceptance 
of such bonds as were on hand, or the requirement of money when 
realized. 

There were such bonds on hand, and if not needed in payment of 
debts and charges of administration, she had a right to require them from 
the executor towards the satisfaction of her legacy. 

The just and fair  way of arriving at the sense in  which the (244) 
word "estate" is used in the direction about using the money to 
meet this pecuniary gift, is to see how i t  is employed, and with what 
meaning, elsewhere in the will. I t  is used by him three times more, 
and most evidently as embracing, in each case, personal property alone. 

Immediately thereafter, in the same general clause, the testator speaks 
of his wife's being at  their marriage "possessed of some estate," which 
he had never reduced to possession, and to which he laid no claim, but 
if i t  should be adjudged that he had any, he gives it to her. The 
testator must have used the word here as confined to personalty, since 
any interest he could acquire in his wife's land would terminate at  his 
death. 



I N  T H E  SUPREME COURT. [9 5 

WORTH v. WORTH. 

On the other hand, in the devise of his lands, one-third to his wife for 
life, and the other two-thirds to daughter Phcebe, and son, David W., he 
designates the subject of her gift as "real estate," and the remainder in 
that given the wife as "land." 

L, 

Here he maintains the distinction in these two species of property. 
Again, in a posterior clause, he directs, "after my estate shall be 

settled," then what is left shall be equally divided between the three 
objects of his bounty, the son, "D. W. Worth, accounting to my estate 
for the sum of $1,000. which he has received in excess of the other , , 
children by way of advancements." Plainly the testator intends the 
personal and not the real estate when he employs the term in this part 
of his will, and indicates an expectation, by the required direction of 
the advancements, that the surplus after settlement would be very con- 
siderable. 

Again, could he have intended to subject the same lands to a sale to 
pay the legacy, if the personal assets proved insufficient? 

While it is true the one-third devised to the wife for life, as if allotted 
as dower in case of intestacy, would be exempt from liability for debts 
by virtue of the statute (The Code, $2105)) still the general expression, 

to be paid "out of my estate," would include it, and may furnish 
(245) some guide in arriving at the testator's intent. 

Indeed, i t  has been held, but our own adjudications are to the 
contrary, that a charge of legacies on all the testator's real estate does 
not form a lien upon lands specifically devised. C a r s o n  v. Camon, 7 
H. L. C.. 168; O'Hara on Wills, 241. 

But we put our decision upon the ground, that the testator discrimi- 
nates between disposition of his real and personal estate, using appro- 
priate words for the latter, and employing the word in its general form 
"estate," when he was referring to the personal estate. Such being his 
intention, we must give it effect in putting the same meaning upon the 
word as does the testator himself. 

There is error. Only such, if any, of the property comprehended in 
the residuary clause is liable for the said legacy. This will be certified 
for further proceedings in the Court below. Judgment modified ac- 
cordingly. 

Error. Modified. 
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SUSAN KING v. JOHN R. PHILLIPS. 

Interest. 

Where a bond or other instrument for the payment of money, does not specify 
on its face that interest is to be paid, interest is in the nature of damages, 
and the payment of the principal money will bar an action for the inter- 
est; but where interest is stipulated for in the contract itself, it becomes 
a part of the-debt, and may be recovered, although the principal sum has 
been paid. 

(Bledsoe v. Nixon, 69 N. C., 82, cited and approved. Moore v. Fuller, 47 
N. C., 205, distinguished and approved). 

This was a petition filed by the defendant, to rehear the decision ren- 
dered in this case at  the last term of the Court, and reported on page 
555 of volume 94. 

The errors assigned were : 
1st. That this Court overlookedethe fact that the payment of $907.00 

was made and accepted as a settlement and discharge of all the principal 
money, leaving interest only unsettled, and the plaintiff's action 
was one to recover the interest after the principal had been (246) 
settled. 

2d. That in the opinion, the Court erroneously proceeded upon the 
idea, that in order to relieve the defendant from liability, it was neces- 
sary to establish that the executor accepted said sum of $907.00, &c., in 
satisfaction of the debt, whereas the acceptance of the amount, in pay- 
ment of the principal, in law discharged the whole debt and interest 
thereon. 

3d. That the Court misapprehended the verdict of the jury, in  that, 
in  the opinion, on page 557, it is said, "It, (the verdict,) does not find 
that the executor did more than receive and credit the sum which the 
defendant admitted and was willing to pay," whereas, the finding on 
the issue establishes the fact that there was an agreement to pay the 
principal, and that the sum of $907.00 was paid in pursuance of said 
agreement i n  settlement of the principal. 

4th. That in the opinion, the Court erroneously proceeded upon the 
idea, that the defendant contended that a compromise was understood 
and intended to be brought about under 5574'of The Code, whereas the 
defendant did not rely upon any compromise under said section, but 
insisted that the jury by their verdict, having established the fact that 
the principal had been paid, no recovery could be had in this action for 
interest. 
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5th. That the verdict of the jury was misapprehended, and the law 
applied to facts not set out in the statement of the case on appeal. 

Mr. Geo. Rountree, for the plaintiff. 
Mr. W. R. Allen, filed a brief for the defendant. 

ASHE, J. (after stating the facts). Upon a careful consideration of 
the errors assigned, we see no reason for overruling the decision made 
at  the last term. We do not think there was any error in the interpre- 
tation given by this Court to the finding of the jury upon the second 

issue. But conceding its meaning was such as contended for by 
(247) the defendant, that it establishes the fact that the principal had 

been paid, and only the interest remained unsettled, still we are 
unable to see the error complained of by the defendant. I t  is true, this 
Court did not take into consideration the question now presented as a 
ground of error, that the action could not be sustained for the interest 
after the principal had been paid, but if it had done so, i t  could have 
come to no other conclusion than i t  did; for there is a marked and 
admitted distinction between these cases where the interest i s  stipulated 
to be paid in  the note or bond, and when there is nothing said with re- 
spect to the interest, and it is left to be recovered as a part of the dam- 
ages for the retention of the debt. 

To be more specific. When interest is not made payable on the face 
of the instrument, i t  is in the nature of damages for the retention of the 
principal debt. Hamilton v. V a n  Rensselaer, 43 N.  Y., 244; Byles on 
Bills, 240. And in such a case the payment of the principal is a bar to 
an action to recover the interest. Hamilton v. V a n  Rensselaer, supm;  
Hemtx v. Miller, 94 N. Y., 64. 

But when interest is stipulated for in the contract, i t  is as much a 
part of the debt as the principal itself. 1 Daniel on Neg. Ins., 919; 2 
Edwards on Bills and Notes, 51012; Boodily v. Bellamy, 2 Burr., 1096; 
Southern Central R. R. Co. v. T h e  T o w n  of Moravia, 61 Barb., 180; 
Palce v. Eddy,  15  Wend., 76; Bbedsoe v. hTixon, 69 N. C., 82; where the 
distinction here drawn is clearly stated. I t  was there held, "when there 
is no agreement to pay interest, interest when allowable, is allowed not 
as a part of the contract, but as an incident, and by way of damages for 
the default to make the creditor good for the loss he has sustained by 
reason of the breach of contract." I n  this class of cases, it has always 
been held that after the principal of the debt has been paid and received 
in  full, no action could be maintained to recover interest; the reason 
being that interest, in such cases, being a mere incident, cannot exist 
without the debt, and the debt being extinguished, the interest must 
necessarily be extinguished also. 
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A distinction has been made between such cases and those (248) 
where interest is payable by the terms of the contract. I n  the 
latter cass, the interest is as much a part of the contract as the principal, 
and not a mere incident. 

The case of Moore v. Fuller, 47 N. C., 205, which was relied on in the 
argument when the case was first before us, is a case where the bond 
sued on was silent as to the interest, but in the case now under consid- 
eration, there is an express stipulation to pay interest, which, according 
to the authorities, is not a mere incident to the debt, but as much a part 
of i t  as the principal itself. Consequently, there is no reason why in 
such case the interest may not be recovered even after the principal has 
been paid. 

We see no reason for disturbing the decision heretofore made. The 
petition is therefore dismissed. 

Dismissed. 

Cited: Scott v. Fisher, 110 N.  C., 314; B~oadfoot  v. Fayetteville, 128 
N. C., 531 ; Bond v. Cotton Mills, 166 N .  C., 22; Grocery Go. v. Taylor, 
175 N. C., 38; Parker v. Mott, 181 N.  C., 441. 

A. K. CLEMENTS v. &I. A. ROGERS, Extrx., et als. 

Appeal-Evidence-Issues-Gharacter-Judges Charge. 

1. Where an action is brought for an account, and the answer pleads matter 
in bar of the account, and a trial is had of the issues raised by the plea 
in bar, an appeal lies by the defendant from a judgment ordering an 
account bcfore the account is taken. 

2. In an action by a principal against his agent for an account and settlement, 
it is error to admit the declarations of a partner of the agent, that a 
firm, of which the agent was a member, had paid a debt to him as agent 
of the plaintiff. Such evidence is hearsay, and as it manifestly tends to 
the injury of the defendant, it is error to let it go to the jury. 

3. Where, in such case, the agent pleads a settlement and discharge, a witness 
cannot testify to such declarations of a partner of the agent, to explain 
why he advised the plaintiff not to sign a discharge of the agent, the debt 
from the partnership not being embraced in the statement rendered by 
the agent at that time. 

4. A new trial will not be granted because of the submission of alleged im- 
proper issues, when they were submitted after argument and without 
objection, and substantially cover the merits of the case. 
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5. In an action against the executrix of an agent for an account and settle- 
ment, evidence of the character of the testator, whether good or bad, is 
incompetent. 

6. If a special instruction asked for is substantially given, it is all that is 
required. A party has no rZght to have his prayers for instruction, even 
if proper, given to the jury in the very words in which they are asked. 

7. The Supreme Court will not consider exceptions, unless they point out in 
terms, or by reasonable implication, the error intended to be reviewed. 
So where the record showed that the appellant excepted generally to the 
entire charge, the exception was !lot considered. 

(Price v. Eccles, 73 N. C., 162; Smith v. Ban-inger, 74 N. C., 665; Sloa?z v. 
McMahon, 85 N. C., 296; Commissioners v. Raleigh, 88 N. C., 120; Humble 
v. Mebane, 89 N. C., 410 ; Burton v. The Railroad, 84 N. C., 193 ; Heileg r. 
Dumas, 65 N. C., 214, cited and approved). 

(249) CIVIL ACTION, tried before Clark., Judge, and a jury, at Octo- 
ber Civil Term, 1885, of WAKE Superior Court. 

The defendants appealed. 
The facts appear in the opinion. 

Messrs. Geo. V .  Strong and A. M. Lewis, for the plaintiff. 
Mr. Daniel G. Fowle, for the defendants. 

MERRIMON, J. The motion to dismiss the appeal, upon the ground 
that the order appealed from is interlocutory and an appeal does not 
lie at the present stage of the action, cannot be allowed. The action 
involves the settlement of an alleged agency that embraced numerous 
and important pecuniary transactions, running through many years. 
The defendants allege that there was a settlement of all matters em- 
braced by that agency in July, 1875, and that the principal then exe- 
cuted to the agent, who was the testator of the defendant executrix, an 
acquittance and discharge as to all liabilities on his part, as agent, prior 
to that time. This the plaintiff denies, and thus an issue is raised. 

The defendant executrix admits, however, that the agency mentioned 
continued after the alleged settlement, for several yam, and concedes 
that an account of transactions embraced by i t  since the time of the 

alleged settlement ought to be taken, and she avers her readiness 
(250) to account in that respect. The action was tried upon the issues 

raised by the pleadings, and the jury found by their verdict, that 
there had not been any such settlement, and that the principal did not 
execute an acquittance and discharge to the agent, as alleged by the 
defendants. Thereupon, the Court entered an order directing a referee 
to take, state and report, an "account of the matters embraced i n  the 
complaint." From this order the appeal was taken. 
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I t  is settled by many decisions, that an appeal lies from such an order, 
upon the ground that if the discharge or release shall be established, then 
the plaintiff will not be entitled to an account, and the action will be a t  
an end. I t  would be unjust and vexatious to compel a party to account, 
if he had already done so. The defence puts in issue the cause of action. 
And an account will not be directed, although the defendant admits that 
an account of transactions subsequent to the alleged settlement and dis- 
charge is necessary. This latter rule of practice seems to rest upon the 
ground, that the whole account demanded by the action should be taken 
at  the same time, on the score of orderly procedurc, convenience and 
economy. Price v. Eccles, 73 N. C., 162 ; Smi th  v. Barringer, 74 N. C., 
665; Sloan v. McMahon, 85 N. C., 296; Commissioners v. Raleigh, 88 
N. C., 120; Humble v. Mebane, 89 N.  C., 410. 

I n  the lifetime of Mary Ann Rogers, deceased, she had very consider- 
able and important business transactions. The testator of the defendant 
executrix, John W. Rogers, had been her business and "financial" agent 
for about thirty years; in him she greatly confided, and he had charge 
of her business matters generally. The question at  issue was, whether 
or not she and her agent bad a settlement of his agency in  July, 1875, 
and she then executed to him a release and discharge as her agent. The 
defendants alleged the affirmative of this question, the plaintiff the nega- 
tive, and he averred moreover, that if there had been any such settle- 
ment, and such release and discharge, the same were fraudulent and 
void, and procured by the fraudulent and undue influence of the agent. 

On the trial, a witness for the defendants was asked, and he 
answered questions put to him on the examination in chief as (251) 
follows : 

"Question: State what was the result of the settlement; that is, what 
amount was ascertained to be in the hands of John W. Rogers, as agent, 
in  {he way of notes or other property, and what amount, if any, was 
John W. Rogers found indebted to her? Answer: About $3,500 in 
notes and bonds, considered good, was found in his hands, as her agent; 
he gave his note to her in the settlement, about $900, for amount due 
Mary Ann Rogers from Leslie, Rogers & Rogers for turpentine boxes. 
Question : What period of time did the settlement embrace ? Answer : 
From 1850 to 1875." 

On the cross-examination of the same witness, he was interrogated, 
and answered as follows: 

"Question: I n  regard to this turpentine transaction that you spoke 
of in your examination in chief, and for which John W. Rogers gape 
Mary Ann Rogers his note for about $900, please state if John W. 
Rogers did not then and there tell Mary Ann Rogers that he would pay 
her one-third of that debt, provided that she would release him, and that 
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the other two parties had not paid and were not able to pay, and that 
you objected to her doing so? Answer: John W. Rogers did say that 
he would pay her one-third, if she would acquit him; said that as to 
Leslie, one of the partners, nothing could be got out of him; she asked 
me about releasing Mr. Rogers, and I told her I would not do it. 

"Question: State whether you had not been informed by J. W. F. 
Rogers, one of the partners i n  the turpentine transaction previous to 
that time, that the rent of the turpentine boxes had been paid to John 
W. Rogers, and if that was not the reason you objected to the release 
above mentioned? Answer: I had a conversation, but do not recollect 
whether i t  was before or after the settlement; J. W. F. Rogers did in 
substance state that the rent had been paid. This was not the reason I 

objected to the release." 
(252) The defendant objected to the last question and the answer 

thereto. The Court allowed the question to be answered, and this 
is assigned as error. As appears from its terms, the purpose of the 
question objected to, was to elicit hearsay evidence. And the material 
part of the answer was simply hearsay. John W. F. Rogers was not a 
party to the action, and, so far as appears, he was not in any way 
authorized to speak for, nor could his declarations bind or affect John 
W. Rogers. What he said to the witness was not said under oath, nor 
was he, nor could he be, cross-examined. H e  was not a witness; what 
he said may have been a careless, unguarded, unfounded remark, or mis- 
understood. Clearly it was not competent evidence on the trial. 

As however, the Court admitted it, the jury, i t  must be presumed, 
accepted it as evidence and gave it weight as such. I t s  direct tendency 
was to the prejudice of the defendant executrix. I t  went to prove that 
her testator, as agent, sought by false and fraudulent representations, 
to avoid paying to his principal two-thirds of a debt of nine hundred 
dollars, one-third of which he owed himself, and the other two-thirds 
of which he had received as agent, and was bound to account for to her. 
Besides, i t  went also to show his fraudulent purpose to take advantage 
of, and conceal from his principal, information which he had as agent, 
and thus help himself to make a false and dishonest settlement to his 
own advantage. I f  competent, the evidence was very important, and 
went far  towards warranting the verdict rendered. Burton v. The Rail- 
road, 84 N. C., 193. 

I t  was said on the argument, that this evidence was not substantive 
in its application-that i t  was called out on the cross-examination, to 
show the motive of the witness for advising the principal not to release 
thk agent. Such motive was not material, nor is  i t  clear that the pur- 
pose was simply to ascertain the motive; but if that were the purpose, 
the plaintiff ought not to have been allowed to introduce hearsay evi- 
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deuce highly prejudicial to the defendant, especially without a word of 
caution or direction from the Court to the jury, to consider i t  only for 
the purpose of showing motive. 

I t  was error to admit the evidence in question, and as it clearly (253) 
tended to prejudice the defendant, she is therefore entitled to a 
new trial. 

The other exceptions seem to be without merit, so far  as they are 
sufficient to assign grounds of error at all. 

The issues submitted to the jury were agreed upon by the parties, after 
debate and consideration. I t  is too late after verdict to insist upon a 
new trial, as matter of right, to the end that an issue submitted by 
agreement shall be modified, or another or others submitted, to suit the 
convenience or advantage of the party complaining, not necessary to 
meet the merits of the matter in controversy. The Court might, in its 
discretion, grant a new trial for such cause, if i t  deemed it necessary to 
reach the substantial ends of justice; not otherwise. 

The Court properly excluded the proposed evidence as to the character 
of the testator of the defendant executrix. His general character, 
whether good or bad, had no proper bearing upon the issues submitted to 
the jury; indeed, evidence in that respect could only tend to confuse and 
mislead the jury. Heileg v. Dumas, 65 N. C., 214. 

As to the special instruction asked for, we think the Court, in  sub- 
stance, gave it, in the course of the instructions given to the jury. This 
was sufficient. A party is not entitled to have special instructions given 
in the very language in which the same are set forth-it is sufficient to 
give the substance of them. 

The other "exceptions" are meaningless, and insufficient for any pur- 
pose. They neither in terms, nor by reasonable implication, assign 
error. 

I t  is not generally sufficient simply to "except" to the whole instruc- 
tions given by the Court to the jury. Properly, errors should in all 
cases be formally assigned, as directed by the statute (The Code, §550), 
but in  any case, they must appear assigned in terms, or by such reason- 
able implication as to indicate what they are. Otherwise, "exceptions" 
must be rejected, as too vague and uncertain to be noticed. 

Appellants should remember that appellees have rights as well (254) 
as themselves, and they have the right to know, with reasonable 
certainty, the grounds of the appeal taken. 

The appeal is as much a part of the procedure in the action as the 
complaint or answer, and i t  is essential to its effectiveness that i t  shall 
be prosecuted intelligently, observing the forms of law prescribed. I t  
is not sufficient to take an "appeal"--it must be perfected. 
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The very purpose of the "case stated or settled on appeal" is to specify 
the grounds of error. Counsel should be careful in stating the case, to 
assign the errors alleged with particularity and clearness, and so also 
should the Courts, in settling the case. I t  is seldom, as we know by 
daily experience, that this is done even tolerably well. That it is not, 
is to the prejudice of litigants, as well as orderly legal procedure. 

There is error. For the cause stated there must be a new trial, and 
to that end, let this opinion be certified to the Superior Court according 
to law. I t  is so ordered. 

Error. Reversed. 

Cited: Grant v. Hughes, 96 N.  C., 190; Wiley v. R. R., ibid., 411; 
Sellers v. Sellers, 98 N. C., 20; Quarles v. Jenkins, ibid., 261; Nichael 
v. Foil, 100 N .  C., 191; Bridgers v. Bridgers, 101 N .  C., 75; Sprague v. 
Bond, 113 N .  C., 553; Driller Co. v. Worth, 117 N.  C., 520; Royster 
v. Wright. 118 N. C., 155; Smith v. Goldssboro, 121 N. C., 357; Oldlhanz 
v. Rieger, 145 N.  C., 260; Ogden v. Land Co., 146 N .  C., 444; Drennan 
71. Willces, 179 N.  C., 514; Wallace v. Bellamy, 199 N. C., 764. 

F. 0. VEGELAHN v. It .  A. SMITH. 

Supplementary Proceedings-Code Practice. 

1. Proceedings supplemental to the execution are chiefly equitable in their 
nature and are in the nature of an equitable execution. 

2. The fact that the sheriff has an alias execution in his hands unreturned, 
which was issued on the same judgment on which supplementary proceed- 
ings hare been taken, is no bar to such proceedings, and no ground on 
which they can he dismissed. 

3. An executiou can issue on a judgment pending supr~lementary proceedings 
which have beer1 taken out on the same judgment. 

4. Since the adoption of the Constitution of 1868, the Superior Courts admin- 
ister both legal and equitable rights, and when necessary both are admin- 
istered in the same action. 

(Coates v. Wilkes ,  92 N. C., 377, cited and approved). 

(255) Appeal from a judgment of the Clerk, in  a proceeding supple- 
mental to execution, heard by Connor, Judge, at January Term, 

1886, of NEW HANOVER Superior Court. 
234 



N. C.] OCTOBER TERM, 1886. 

The plaintiff had judgment in the Superior Court against the de- 
fendant. Execution issued thereon, and the Sheriff returned the same 
wholly unsatisfied. 

Thereupon, on the 7th day of October, 1885, the plaintiff began pro- 
ceedings supplementary to the execution. The Court (the Clerk) made 
an order that the defendant appear and answer concerning his property, 
&c., &c. 

Pending these proceedings, on the 12th day of October, 1885, at  the 
request of the counsel of the plaintiff, another execution issued upon the 
same judgment, and while it was in the hands of the Sheriff, the defend- 
ant moved before the Court (the Clerk) to  dismiss the proceedings men- 
tioned, and the motion was allowed. From the order in this respect the 
plaintiff appealed to the Judge. 

I n  term, the Judge considered of this appeal, and in  that connection, 
received and considered the affidavit of the Clerk of the Court, to the 
effect that the Sheriff had returned the last mentioned execution after 
the appeal from the order last mentioned wholly unsatisfied. 

The Judge reversed the order of the Clerk dismissing the proceedings, 
and directed that he take further action to the proceedings according to 
law. The defendant excepted and appealed to this Court. 

Mr. Jno .  D. Be l lamy ,  for the plaintiff. 
Mr. D. L. Russell ,  for the defendant. 

MERRIMON, J. (after stating the facts). A judgment creditor is 
entitled to have his judgment satisfied, if need be, by a sale of his debt- 
or's property, except such parts thereof as may be exempt from execu- 
tion. The ordinary process to enforce such judgment is that of execu- 
tion against the property of the debtor, and this process the creditor may 
have from time to time while the judgment continues in force, 
until i t  shall be discharged. Indeed, executions may be so issued (256) 
a t  the same time to different counties. The Code, fjfj441, 444. 

I f  the Sheriff cannot find property of the debtor leviable, sufficient to 
satisfy the execution in  his hands, and this fact appears from his return 
thereof, or by the affidavit of the creditor, or his agent or attorney, the 
statute (The Code, $$488, 500,) gives the further remedy of "proceed- 
ings supplementary to the execution." Such proceedings are chiefly 
equitable in  their nature; they are in the nature of an equitable execu- 
tion, and are intended to discover and rearh the property of the debtor, 
of every nature and kind, and apply the same, according to law, to the 
payment of the judgment. Coates v. Wilkes, 92 N. C., 377. 

When the ordinary execution is returned unsatisfied in whole or in 
part, the judgment creditor, at  any time after such return, within three 
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years from the time the execution is issued, is entitled to an order of the 
Court, requiring the debtor to appear and answer respecting his prop- 
erty. The Code, $488. 

The chief object of this inquiry, is to ascertain what proprrty the 
debtor has that ought to be applied to the payment of the judgment 
against him in favor of the moving creditor, that the Sheriff has not 
been able to find, levy upon and sell, in pursuance of the execution. I t  
might be, that the debtor has property leviable of which the Sheriff has 
not knowledge. But the inquiry is not confined to leviable property, but 
i t  extends to all manner of property, including rights and credits. 

And while an ordinary cxeeution continues in the hands of the Sheriff, 
upon proof by affidavit of the creditor, his agent or attorney, to the 
satisfaction of the Court, or a Judge thereof, that the debtor residing in 
the judicial district where the Judge resides, has property which he 
unjustly refuses to apply toward the satisfaction of the judgment, such 
Court or Judge may require the debtor to appear arid answer concerning 
such property, and proper proceedings may be had to apply the property 

to the satisfaction of the judgment, as directed by the statute. 
(257) The Code, $488, par. 2. 

I t  thus appears, that the currency of the ordinary execution in 
the hands of the Sheriff, does not necessarily so operate as to prevent 
such proceeding. Orr the contrary, it seems that in a proper ease, they 
and the execution may be concurrent. I f  the execution in  the hands of 
the Sheriff shall be satisfied, then upon proper application the proceed- 
ings will be dismissed; if the execution shall be satisfied in  part, then 
the proceedings as to the unsatisfied part of the judgment may be prose- 
cuted as prescribed by the statute, until the debtor has fully answered 
cor~cc~ning his property, and so much of it as may be necessary has been 
applied to the liquidation of the judgment. 

We can see no reason why an execution may not issue after such pro- 
ceedings are begun in an action. The latter are in  the Court from 
which the executions issue, and both are in and of the same action, and 
under the control of the Court. I f  the Sheriff should discover property, 
and the execution should be satisfied, then the proceedings would be 
arrested; otherwise, they would be prosecuted accordii~g to law. I t  
might be, that after the return of an execution unsatisfied, property of 
the debtor, leviable, might be discovered otherwise than by the proceed- 
ings supplenlentary to the execution. I f  so, why may not another execu- 
tion be issued, to the end that such property may be levied upon and sold? 
What injlxstice could it work to the creditor or the debtor? Why should 
it supersede and displace the proceedings? There is nothing in the 
nature of either that renders such a result necessary. I f  i t  be said, the 
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proceedings are pending, and the quitable jurisdiction has attached to 
the debtor and his property and the action, the answer is, that the pro- 
ceedings and the execution are in and of the same action and in the same 
Court, and that Court applies and administers both legal and equitable 
remedies in the same action, as the circumstances of the, case may re- . 
quire. The execution and the proceedings are alike, and both under the 
control of the same Court, in the same action, and it may apply 
each in aid of the other, and both to enforce the judgment. The (258) 
present procedure in Courts is essentially different from that 
which prevailed before the adoption of the present Constitution. Be- 
fore that time, there were Courts of law, and distinct Courts of equity- 
now, Courts of law and equity are the same, and principles of law and 
equity are applied and administered in the same Court, and, when need 
be, in  the same action. 

The statute of this State, in respect to proceedings supplementary to 
the execution, is substantially like that of the State of New York on 
the same subject, and the Courts of that State have repeatedly decided, 
that a new execution-one issuing after such proceedings began-does 
not supersede the same, unless it clearly appears that the property levied 
upon is the undisputed property of the debtor, and is sufficient to satisfy 
the judgment. Sale v. Lawson, 4 Sandf., 718; Li.llie.nthal v. Fellerman, 
11 How. Pr., 528; Farquehamon v. Kimball, 18 Id., 33, and see numer- 
ous cases cited in 2 Bliss (N. Y.) Ann. Code, $558, t. 

So that we do not hesitate to decide, that the execution issued after 
the proceedings supplementary to the execution began in this case, did 
not have the effect to supersede the same, nor did i t  warrant the order 
of the Court (the Clerk), dismissing the proceedings. I t  did not ap- 
pear, nor was i t  even suggested, that the execution had been levied upon 
property of the debtor at  all; but it did appear before the Judge, that 
i t  had been returned wholly unsatisfied. The Judge properly reversed 
the order, and his judgment must be affirmed. 

Let this opinion be certified to the Superior Court, to the end that 
further action may be taken there according to law. I t  is so ordered. 

No error. Affirmed. 

Cited: Rice v. Jones, 103 N. C., 231; Bank v. Burns, 109 N. C., 109. 
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A. J. WALTON et al. v. WILLIS PARISH and wife. 

H u s b a n d  a n d  Wife-Deed-Fraudulent Conveyance-Meritorioz~s 
Consideration-Evidefice of Fraud-Reg&tretion. 

1. Where a marriage took place, and a deed was made between husband and 
wife prior to 1%8, i t  is governed by the law a s  it  then existed, and is  not 
aEected by the changes in the marital relations brought about by the 
Constitution of 1868, and the statutes passed in pursuance thereof, al- 
though the deed was not registered until 1884. 

2. Before the Constitution of 1868, a deed directly from the husband t o  the 
wife was void a t  law, but i t  would be upheld in equity as  a defective 
conveyance, if the wife could show herself to be meritorious; that is, 
when it  was the intention of the husband to divest the estate from him- 
self, and to create a separate estate for her, which she should have the 
immediate power to  dispose of ;  and that the estate thus intended for her, 
was a reasonable provision. 

3. All gifts from a husband to his wife, will be upheld in,ter se, and as  against 
all  persons claiming under them, and such gifts are good against existing 
creditors, if the husband retain property sufficient to pay his debts, and 
a re  only void if made with a fraudulent intent. 

4. Where, in 1862, a husband was about to enter military service, made a 
deed to his wife of certain land, for her support, but retained sufficient 
property to pay all of his existing debts; I t  was held, that the considera- 
tion was a meritorious one. 

5.  Where a deed was made from husband to wife in 1862, for her support 
which it  was alleged was lost until 1884, when i t  was registered, and in 
the meantime, the husband lived on the land, and no efforts were made to 
set up the lost deed; I t  was held, strong evidence of fraud, as  against 
subsequent creditors of the husband. 

6. Such deed relates back after registration to its date, and is not a marriage 
settlement, which is only valid from its registration. 

7. Where husband and wife are  jointly sued for the wife's land, the plaintiff 
is not entitled to a judgment for the husband's interest upon his h i l u r e  
to  answer. 

(Liles v. Fleming, 16 N. C., 185; Elliott v. Elliott, 21 N. C., 57; Garner v. 
Garner, 45 N. C., 1 ;  Paschal v. Hall, 58 N. C., 109; Warlick v. White, 86 
N. C., 141; Smith v. Smith, 60 N. C., 581; Taylor v. Eatman, 92 N. C., 602 ; 
Cecil v. Smith, 81 N. C., 285; Taylor v. Apple, 90 N. C., 343, cited and 
approved). 

CIVIL ACTION, tried before Philips, Judge,  and  a jury, at August  Civil 
Term, 1886, of the Superior  Cour t  of WAKE County. 

(260) T h i s  action, commenced on  J a n u a r y  20th, 1885, upon  a n  aver- 
ment  of title i n  the plaintiff, is to recover possession of the t rac t  
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of land described in  the complaint, and damages for the withholding, 
and the defendant Willis Parish, makes no answer thereto. The feme 
defendant, Mary, his wife, does answer the allegations of the complaint, 
and both denies the plaintiffs' ownership and asserts title in herself. 
The plaintiffs derive title under and by virtue of an execution issued on 
a judgment recovered a t  February Term, 1882, of Wake Superior Court, 
by Andrew Syme, administrator, against the defendant Willis, a sale 
thereunder, and the Sheriff's deed to B. B. Lewis, Junior, purchaser, 
and a succession of deeds thence to the plaintiffs, Walton, mortgagor, 
and Leach, mortgagee. The judgment was rendered on debts contracted 
in  1865 and 1866, in the aggregate sum of $926, besides intere'st there- 
after. The defendant Mary deduces her title and claim, from a deed 
made on June 7th, 1862, to her by her husband, with two attesting wit- 
nesses, who died before the probate thereof, and the same was acknowl- 
edged and registered on December loth, 1884, shortly before the bring- 
ing of the present suit. The said Willis testified at  the trial, to the 
execution of the deed and the circumstances under which i t  was made, 
as follows : 

That at the time he owed no debts; had been married since 1854, and 
had two children, respectively of three and two years of age, and his 
wife was then pregnant; that he got some cattle, sheep, horses, household 
and kitchen furniture through her; that soon after making the deed he 
was conscripted and put in the military service of the Confederate 
States, and remained in the army two years, and that his personal prop- 
erty in  1862.was more in value than the land was assessed at  for taxa- 
tion. 

The defendant Mary, examined on her own behalf, stated that the 
deed was delivetred to her the day i t  was signed; that she placed it in 
her trunk, and after her husband left, she took out what was in it, with 
other papers, and carried them to her father's, who took possession of 
them; that she never saw the deed afterwards until about three 
years ago; it had slipped down between the back of his desk and (261) 
the drawer, and when found she placed i t  in her trunk again; and 
that herself and family have been living on the land ever since the mak- 
ing of the deed. 

The only issue upon the trial, of which the foregoing facts were given 
in  evidence, was: "Is the plaintiff the owner of the land?'' and the 
plaintiff asked a series of instructions, to-wit : 

I. Upon all the evidence, the plaintiff is entitled to recover; 
11. The paper executed by Willis Parish to his wife is void as  to the 

plaintiff; 
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111. I f  not void, it can have no operation before December loth, 1884, 
the date of its registration; 

IV.  Plaintiff is entitled to judgment against Willis Parish by virtue 
of the sale of what interest he had in the premises. 

"The defendant Mary Parish seeks to avoid the plaintiffs' recovery, 
by showing that on the 7th June, 1862, her husband executed a deeci 
conveying to her the lands in controversy. The plaintiffs contend that 
as to them the deed is absolutely void. The deed made by Willis Parish 
to his wife Mary, in  June, 1862, is void at  common law, the husband 
and wife being treated as one person. But if at the time the deed was 
made and delivered, the defendant, Willis Parish, not being indebted, 
had the honest purpose to make a reasonable provision for his wife, 
Mary, out of his estate, and to create a separate estate for her, and not 
with any fraudulent intent to hinder, delay or defraud, the deed would 
be upheld by a Court of equity in favor of the wife, and the plaintiffs 
would not be entitled to recover. But the fact that the deed was exe- 
cuted in 1862, and the husband, Willis Parish, after his return from the 
army, lived on the land with his wife, and no registration of the deed 
was made, and no effort to substitute a new deed for the lost deed, and 
no notice was given that the wife claimed the land, is strong evidence 
of a fraudulent intent, and must be rebutted by the claimant, Mary 

Parish, else the plaintiffs would be entitled to recover." 
(262) Plaintiffs excepted. 

The jury returned a verdict for defendant, on which there was 
a judgment in their favor. 

Plaintiffs moved for a new trial. Motion denied. Appeal by plain- 
tiffs. 

iMr. J. H. Pleming, for the plaintiffs. 
Mr. E. C. Smith, for the defendants. 

SMITH, C. J. (after stating the facts). The instrument made in the 
year 1862, in  the form of a deed of conveyance as to its operation and 
effect, is governed by the law then in force, and is unaffected by the 
changes in  the marital relations since made under the Constitution and 
by statute. I t  is of course inoperative in passing the legal estate in  the 
land, because of the legal unity of the parties, between whom no con- 
tract, executory or executed, could be entered into. I f  i t  has any effi- 
cacy, it must be found in  the principles and rules recognized and en- 
forced in  equity. 
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"In England," says RUFFIN, C. J., "it has been certainly held that a 
gift from the husband to the wife, without the intervention of a trustee, 
may be made under such circumstances as to render it valid in  equity, 
and induce that Court to constitute the) husband himself the trustee. 
* * * As the contract is void at  law, the case in this Court must 
always be that of an application to aid a defective conveyance. The 
wife cannot have that assistance. unless she shows herself to be meri- 
torious; and shows furthe~r, a clear intention that what was done should 
have the effect of divesting the interest of the husband, and of creating 
a separate estate for her, which she should have the immediate power to 
dispose of as she chose; and that the estate thus intended for her, was 
but a reasonable provision." Elli,oltt v. Elliott, 21 N. C., 57. "It has 
been long settled," says BATTLE, J., "that a husband may, after mar- 
riage, make gifts or presents to his wife, which will be supported in 
equity against himself and his representatives." Garner v. Gar- 
ner, 45 N. C., 1. The same language is repeated in Pa.sch,al v. (263) 
Hall, 58 N. C., 109. I n  a more recent case, RUFFIN, J., speak- 
ing for the Court, and asserting the invalidity of such a deed at  common 
law, proceeds to say: "But a Court of Equity, having a greater regard 
to the intention and convenience of the parties, and treating the deed 
mereIy as a defective conveyance, will uphold i t  in favor of the wife, if 
a clear and present purpose on the part of the husband to make, the gift, 
can be seen, and the gift itself appear to be no more than a reasonable 
~rovis ion for the wife." Wwrlick v. White. 86 N. C.. 141. To same 
k e c t  see Smithv. Smith, 60 N.  C., 581; ales  v. ~lemi&,  16 N. C., 185. 
The same doctrine has been held in Deming v. Williams, 26 Conn., 226; 
Bunch v. Bunch, 26 Ill., 401; Johnson v. Hines, 31 Geo., 720; Wells v. 
Wells, 35 Miss., 638; Shepard v. Shepard, 7 John, Ch. 57. There were 
no creditors of the husband at the time of making the deed, though he 
did incur an indebtedness afterwards, to pay which the land was sold 
under execution, and conveyed to the purchaser for an inconsiderable 
sum, and thence title has passed to the plaintiffs. The plaintiffs insist 
that the conveyance will not be upheld as to them. This very point was 
passed on in the recent case of Taylor v. Eatman, 92 N. C., 602, in  the 
opinion in  which ASHE, J., uses this language : "It is not pretended that 
the deed to Chacy Eatman was made with a fraudulent intent" (an 
intent negatived in the jury finding in the case before us), "and con- 
ceding it to have bee'n only a voluntary deed, it is not void as against 
creditors, if the donor retained at  the time, property sufficient to pay 
his indebtedness, out of which the claims of the creditors might be satis- 
fied." The principle is thus enunciated in a recent work, with a refer- 
ence to cases in its support: "All gifts from a husband to his wife are 
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good inter se, and against all persons claiming under them; and good 
against all persons, if he is not in debt at the time; but such gifts are 
voidable as to existing creditors, if their rights are not secured, and as to 

subsequent purchasers without notice, and creditors, if made with 
(264) intent to delay or defraud them." Kelly Cont. of Mar. Women, 

Chap. 6, $9, at  page 137. 
The "subsequent purchasers" are defined in  our statute, The Code,, 

$1646, to be such "who shall purchase for the full value thereof the 
same lands,'' &c., without notice. Taylor v. Eatman, supra. The sale 
under execution was for $50, of a tract of 119 acres, which, with a 
~ i e c e  of 20 acres sold off, was in 1862 returned at  $313 for taxation, and 
estimated by the defendant Mary to be worth in  1882 $12 per acre. 

The next enquiry is, as to the meritorious quality of the consideration 
of the conveyance. The relations of the husband and wife were such 
as became them, and she had been true and faithful to her marital duty. 
Her  health was not good, and he was about to embark in a perilous 
military service, from which a return was uncertain. The care and 
support of three helpless children was about to devolve upon her. He  
was not in debt, but had received and used personal goods belonging to 
his wife. Under these1 circumstances, in the presence of two witnesses, 
the deed was made, he still reserving, (as he says,) personal property 
greater than the assessed value of the land. We think these do consti- 
tute a meritorious consideration for the provision thus made for the 
support of his wife and children, when he could not otherwise contribute 
to it. I t  is true, the evidence of a fraudulent intent was strong, as the 
Court told the jury, and must be rebutted by the defendant Mary, or the 
plaintiff would be entitled to a verdict. No more emphatic charge could 
be asked for, and the verdict declares the rebuttal sufficient. 

Plaintiffs' counsel contended also, that the deed was ineffectual until 
registration, on December 10, 1884. I n  this we do not concur. The 
deed in form is absolute, and does not belong to the class of "marriage 
settlements and other marriage contracts" which are void unless regis- 
tered in six months after execution. The Code, $1269. The Sections of 
The Code, 1820 and 1821, apply to instruments entered into since the 

enactment, and pursuant to its provisions. 
(265) Nor is there error in refusing to charge that the plaintiffs are 

entitled to recover possession of the husband by virtue of the sale 
under execution of his interest in  the premises. The wife is defending 
her own title and possession, and this she may do though her husband is 
sued. Cecil v. Smith, 81 N. C., 285; Taylor v. Apple, 90 N. C., 343. 
The plaintiffs may take judgment by default against him, but must fail 
against the wife. We have treated the wife's equity to relief under the 
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deed, a s  a n  answer t o  t h e  action a n d  t o  the  issue submitted, upon the  
pr inciple  t h a t  what  a Cour t  of equity would do, will be  regarded i n  a 
defence a s  if done. 

T h e r e  is n o  error, and  the  judgment mus t  be affirmed. 
No error. Affirmed. 

Cited: S ims  v. Ray,  96 N. C., 89 ; Winborne v. Downing, 105 N.  C., 
21;  Jones v. Cofey ,  109 N.  C., 518. 

M. J. YOUNG, Guardian, et ah., v. P. B. KENNEDY et  als. 

Executors and Administrators-Counsel Fees-Insanity-Taxes- 
Scale-Equitable Set-o ff-Exceptions. 

1. Executors and administrators are allowed reasonable attorney's fees for 
advice and assistance in  managing the trust estate, and this even when 
they a re  employed to defend a suit for a settlement by the cestuis qui 
trust, if such services are  proper and necessary. 

2. So where services were rendered by an attorney, which were paid for out 
of the trust money by an administrator who was afterwards judicially 
declared to be insane a t  the time the services were rendered, the disburse- 
ment will be allowed, in  the absence of any allegation that  the services of 
the attorney were not necessary. 

3. An administrator will not be allowed, on the settlement of his administra- 
tion account, with taxes which he has paid on the lands which descended 
to the heirs. 

4. Where collections were made by an administrator in  1862 and 1863, and 
afterwards paid out, the scale must be applied to the receipts a t  the time 
the money was received, and to the payments when they were made. 

5 .  Where one of the distributees dies before a settlement, and the administra- 
tor pays a portion of the fund for the support of one of the next of kin of 
the dead distributee, he is entitled in  equity to a credit for this amount 
in  a n  action by the administrator of the deceased distributee, if there are 
no creditors. 

6. A11 exception to the report of a referee will not be considered, when i t  is 
vague and indefinite, and imposes on the Court the necessity of an exami- 
nation of the entire record to find out its meaning. 

7. Where certain land lying in another State was sold to pay debts by a n  
administrator in that  State, and there was a surplus, a s  to which the 
Court finds a s  a fact that  i t  was not received by the administrator in this 
State nor by any authorized agent of his, i t  does not constitute assets with 
which the administrator should be charged. 
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(Hes t e r  v. Hester, 38 N. C., 9 ;  Whi t fo rd  v. Foy, 65 N. C., 265; Ransom v. 
McClees, 64 N. C., 17 ; C a w  v. Askew,  94 N. C., 194 ; Baker  v. The Railroad, 
91 N .  C., 308, cited and approved). 

(266) CIVIL ACTION, heard by M a c R a e ,  Judge, upon exceptions to the 
report of a referee, at May Term, 1886, of IREDELL Superior 

Court. 
Both parties appealed. 
The facts appear in  the opinion. 

Mr. E. L. Gaith,er, for the plaintiffs. 
Messm. D. M .  Furches and John Deve~eux, Jr., for the defendants. 

SMITH, C. J. Thomas M. Young died in 1860, intestate, and A. L. 
Young took out letters of administration on his estate. H e  left a widow, 
Margaret J. Young, and two children, Mary and Thomas M. Young, 
junior. Mary died in 1862, aged seven years, and her distributive share 
in her father's estate was distributable between her mother and brother 
Thomas M. and J. H. Stewart, a maternal half brother, born of a pre- 
vious marriage. The present action was begun on July 29th, 1876, for 
an account and settlement of the intestate's personal estate, in the name 
of the said Thomas M., by the said Margaret J., who had become his 
guardian, and such proceedings were had therein, that in the fall of 1878, 
judgment was recovered by the plaintiff for the sum of $2,945 4%oo, 

with interest thereon from the commencement of the action, and costs. 
At Fall Term, 1879, Philip B. Kennedy, who, upon an inquisition and 
finding of his lunacy, had b.een appointed guardian to said adminis- 
trator, was permitted to become a party to the action, and on his appli- 

cation the said judgment was vacated, the Court finding and 
(267) declaring that the said A. L. Young then was, and for four- 

teen years had been of unsound mind, and incompetent to rnan- 
age his own affairs. At the same time a second order of reference was 
made to J. B. Connelly, who had reported the former account, to take 
and state it anew. In May, 1880, J. M. Howard, who had become ad- 
ministrator of the said Mary, and the said Margaret J. in her own 
right, were admitted as co-plaintiffs in the action. 

At August Term, 1882, the order of reference was amended by adding 
R. A. McLaughlin as an associate referee, and they reported the account 
at  Fall  Term, 1883. 

To this report exceptions were filed by bofh parties, and from the 
adverse rulings upon them by the Court, they respectively appeal, and 
ask for a reviewal. The plaintiffs' exceptions are first to be considered. 

I. The defence to the suit, terminating in the judgment subsequently 
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set aside for the lunacy of the administrator, was conducted by J. E. 
Kerr, an attorney employed by J. D. McNeily, the intestate's brother- 
in-law, and $100 paid him for his services. 

The voucher for this disbursement was admitted as a credit by the 
referees and disallowed by the Court, upon the ground of the mental 
incapacitj of the administrator to confer authority upon the agent, 
assuming to act as such, to bind him, or to use the trust fund in  pay- 
ment. 

I t  is not pretended that the services were not rendered, or that they 
were not needed, or that the charge therefor is unreasonable. Reason- 
able fees paid counsel for advice and assistance in the management of a 
trust, and this even in meeting a demand, by action, for a settlement, 
when necessary, are allowed to the trustee. Hester v. Hester, 38 N. C., 
9 ;  Whitford v. Foy, 65 N. C., 265. 

Nor do we feel the force of the objection founded on the incapacity 
of the administrator to enter into a valid contract. The services ren- 
dered were not officious, and i t  is but reasonable, as the trust estate had 
the benefit of them, that it should be charged therewith in reimburse- 
ment of the money advanced, and this upon the higher ground of 
the necessity of protecting the estate. We reverse the ruling of (268) 
the Judge, and reinstate the credit. 

11. The plaintiffs' second exception is overruled by the Judge in the 
Court below, and rests upon the following facts: I n  the division of the 
shares between the tenants in common, the share allotted to the said 
Margaret J. was in value $550 in  excess of the other two shares, and 
was charged therewith. This sum was extinguished by being used in  
the payment of the allowance of the years provisions to her, to complete 
which, $105 more was paid in money. The administrator should be 
credited with $655, their added amount, and charged with the first men- 
tioned sum-the difference being the money paid, and the result the 
same as if that alone stood on the credit side of the account, as the only 
item in the transaction. But the estate is enlarged by the use of the sum 
due in the division of the shares, and in the distribution the said 
Margaret J. gets the benefit of one-third, and the otherrs the benefit of 
the two-thirds of this augmentation of the distributable estate. The 
adjustment between them will be effected by transferring the one-third 
of the sum from the account of said Margaret J. to the shares of 
the other two distribntees, whereby she will have received none, and they 
all of the charged excess. The interest will of course follow the princi- 
pal money. 

111. The charge for taxes assessed upon descended lands of the intes- 
tate since his death, are without the sphere of representative duty, and 
do not belong in the administration account. 

245 



I N  T H E  SUPREME COURT. [g5 

IV.  The objection to the application of the scale to certain receipts 
has little support in the facts found by the Judge. He states that the 
collections were made in 1862 and 1863, when i t  was not imprudent to 
receive Confederate money, and the disbursements are presumed to have 
been made in currency, at  that time. 

V. The referees charge J. H. Stewart with, and allow the adminis- 
trator for various sunis expended in his education, and for other neces- 

sary purposes. The Judge confirms this action of the referees, 
(269) and overrules the plaintiffs' exception thereto. Strictly speaking, 

whatever is due to the deceased distributee, Mary, should be paid 
to her administrator, the plaintiff, J. M. Howard, and his disposition of 
the fund recovered would be the subject of an account of his adminis- 
tration. But the administrator, A. I;. Young, aware of the fact that the 
distributee, Mary, had no debts to pay, and that her share, when pass- 
ing into her administrator's hands, would at  once be distributable among 
her next of kin, has advanced moneys in support of one of them, her 
said half-brother; and the referees, as her administrator is before the 
Court to be bound by what is done, have sub-divided her share of her 
father's estate, and have charged against the distributee's portion, the 
expenditures made on his behalf. Her administrator would, if pay- 
ment were made to him, be called on to pay over to her distributees, and 
under such circumstances we do not see why the adjustment may not 
at  once be made, instead of compelling the first administrator to resort 
to an action to get it back. Why make him pay it, when it is to be 
paid back to him? We think this course is sanctioned, as convenient in 
practice, and in accord with the provisions and purposes of The Code. 
Ransom v. McClees, 64 N. C., 17; C a w  v. Askew, 94 N. C., 194; Baker 
v. Railroad, 91 N.  C., 308. 

VI .  The sixth exception is withdrawn. 
V I I .  The seventh objection is wanting in  precision of statement, and 

is not properly presented, and we do not entertain it, for the reason given 
by the Judge, that i t  imposes upon the Court the necessity of an explora- 
tion of the record to find out its import and bearing. 

V I I I .  For  a like reason this exception is not considered. 
IX. The subject matter embraced in the 9th exception is disposed of 

in what we have said in regard to the 5th exception, and we reverse the 
ruling of the Court, and sustain that of the referees. 

We proceed now to an examination of the defendants' exceptions, and 
the action of the Court upon them. 

(270) I. This exception to the reduction of the defendants' credits by 
the application of the scale, was properly overruled by the Court, 

as the payments were made in 1862, and are presumed to have been 
made in the currency then in use. 
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11. The subject matter of this is embraced in the second of the plain- 
tiffs' exceptions, and is already disposed of in our ruling upon that. 

111. The remaining exception, sustained by the Court, is to the de- 
fendants' being charged with the proceeds of sale of lands of his intes- 
tate in  the State of Missouri by the public administrator, for payment 
of a debt, the residue of which was received. The purchasers at the 
sale agreed to increase the sum bid, and to pay $1,225.80, and on May 
15th, 1874, he paid to J. D. McNeely, acting for the administrator, 
$612.90, and gave his note for a like sum to the said administrator. 
The note was afterwards endorsed by the administrator to McNeely, and 
to him the money due thereon was paid. This money was applied to 
certain store accounts due by the administrator to the firm of Walton 
& Ross, and that of McNeely & Walton, whereof the said agent was a 
member. The Court finds that the money was not received by the 
administrator, was not a part of the personal estate of the intestate, 
Thomas M., nor was it collected by any authorized agent. I t  does not 
therefore constitute assets for which he is accountable to the plaintiffs 
in this action, and was properly eliminated from the account. We con- 
cur i n  this ruling of the Court. 

The account will be re-formed in  accordance with this opinion, and 
in  order thereto will be referred to the Clerk, and when so re-formed 
judgment will be entered. 

It i s  so ordered. 

This was the defendants' appeal in  the preceding case, and was argued 
at the same time and by the same counsel. 

SMITH, C .  J. The rulings upon the several exceptions taken (271) 
both by the plaintiff and defendant and brought up for review 
are so connected that we have passed upon them all in  disposing of the 
plaintiffs' appeal. 

I t  is not needful to say any more. 
When npon the reference the account is re-formed according to this 

opinion, final judgment will be entered. 
It i s  so ordered. 

Cited:  Young v. Kennedy ,  100 N .  C., 393; B e a n  v. Bean,  135 N. C., 
94; K e l l y  v. Odum, 139 N. C., 280; Comrs. v. E r w i n ,  140 N.  C., 194; 
I n  re Stone,  176 N.  C., 344; In, re W i l l  of Howell,  204 N'. C., 438. 
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JAMIQS W. SPENCER, Extr., e t  al., Ex Parte. 

Appmal-Cler.k-19pe(;ial Proceedings-F7inding of Pact. 

1. Whenever an ordcr or judgment puts a n  end to the action or proceeding, or 
a11 intcrlociitory order will deprive a party of a substantial right, if the 
alleged error shall not be corrected before the final judgment, an appeal 
lies. 

2. In  appeals horn the Clcrlr, in that  class of cases of which he has jurisdic- 
tion, not a s  and for the Court a s  in  special proceedings, but in his ca- 
pacity as Clerlr, such as  the auditing thc accounts of cxecutors and admill- 
istrators, i t  is not necessary that he should prepare and transmit to  the 
Judge any statement of the case on appeal. 

3. I n  appeals in such cases, i t  is the duty of the Judge to determine the ques- 
tions of fact and law raised, and, for this purposc, if thc evidence accom- 
~mcying the papers is  not satisfactory, he can require the production of 
other evidence The Judgc can decide the qurstions of fact in such cases 
himself, or if he see fit, he can submit issues for his better information 
to the jury. 

4. Whrre s Clrrli has gow out of office, i t  is not proper to order him to file 
with the Court, in writing, the evidence oft'ered and admissions made in 
a proceeding pending before him while he mas Clcrlr. 

(Lcak v. Go?jirz,qton, 95 N. C., 193; Lo?;inicr v. I'enrcc, 70 N. C., 172; Rrittain 
v. M u l l ,  91 N. C., 498; Rou~lund v. Thompson, 64 N. C., 714, cited and ap- 
proved). 

Appcal from the Clerk, in  a proceeding instituted before him, heard 
by Graves, Judge, at July Term, 1884, of R n ~ n o r , ~ . ~  Superior Court. 

This is an ex p a r k  proceeding, begun on the 16th of December, 
(272) 1880, before the Clerk of the Superior Court of Randolph county, 

in tho exercise of his jurisdictional functions, by James Spencer 
and Sallie Keerans, executor and executrix of the will of Nathan Spen- 
cer, deceased, (the same having been duly proven), and the legatees 
named in that will, for an account, and to settle and distribute the 
estate of the testator, as therein provided and directed. 

I n  pursuance of notice to the parties iirterested, and in accordance 
with the prayer of the petition, tho Clerk of the Court proceeded, on 
the 20th day of May, 1881, to take and state an account of the estate 
i n  the hands of the executors, and made report thereof. 

Afterwards, on the 24th of March, 1882, T. W. Andi-ews and his wife 
Amy, legatees, filed exceptions to the report. 

And afterwards, on the 26th day of August, 1882, the Clerk made his 
order overruling the exceptions and confirming the report, from which 

248 



N. C.] OCTOBER TERM, 1886. 

the said Andrews, his wife Amy, and others, legatees, appealed to the 
* 

Judge of the Superior Court in term time. Thereupon the Clerk filed 
all the papers in the cause with the civil trial papers, and docketed the 
cause in  the civil issue docket. 

Thereupon the Judge in term time, made an order, of which the fol- 
lowing is a copy: 

"It appearing to the Court, that A. M. Diffee, late Probate Judge, 
has failed to send up with the appeal in  the case, along with his report 
and the exceptions, the evidence and the admissions of parties; i t  is 
ordered that the said Diffee file said evidence and admissions in writing, 
to the next term of this Court. Ordered, that a copy of this order be 
made and served upon the said A. M. Diffee within ten days after the 
adjournment of this Court." 

Thereafter the ex-Clerk made a "report," in which he gave a history 
of the proceeding before him, and among other things said: 

"NO witnesses were sworn, but the parties presented invento- (273) 
ries of the property of the testator, accounts of sales, and the 
various other vouchers and papers filed in the case and included in the 
Court papers. These are referred to in the exhibits attached to my 
report, and marked (A' and 'B.' They were presented by the executor 
and executrix to the other parties, and without dispute were admitted to 
be true by them, and that was the evidence upon which I made my 
report aforesaid. The copy of the will, annexed to the petition, was 
treated as a true copy of the original will by all the parties, without 
objection, and under those circumstances, used as evidence." 

Afterwards, the matter came on to be heard before the Judge in Term 
time. Calvin Cagle and his wife Emeline, and others, legatees, insisted 
that the Judge ought to proceed to hear the matter upon the exceptions 
specified in the papers sent up by the Clerk, but he declined to do so, 
and made an order, of which the follo'wing is a copy: 

"This proceeding having been brought into this Court, by appeal on 
the part of T. W. Andrews and wife Amy, and Calvin Cagle and wife 
Emeline, and also upon the appeal of Silas Keerans and his wife Sarah, 
as appears from the judgment of the Clerk of this Court, made August 
26th, 1882, and the orders thereon made by the said Clerk, A. M. Diffee; 
and i t  appearing to the Court, that no  statement of the case on appeal 
has been filed by the Clerk of this Court; and it further appearing that 
the Clerk from whom said appeal was taken, has gone out of office, and 
that the papers filed by him at the present Term, are not legally suffi- 
cient to supply a statement of the case on appeal: I t  is now ordered, 
that this proceeding be remanded to the Clerk of this Court, to hear said 
proceeding de novo, according to law." 
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From this order T. W. Andrews and his wife Amy, and Calvin Cagle 
and his wife Emeline, appealed to this Court. 

(274) Mr. M. S. Robbins, for the appellants. 
No  counsel contra. 

MERRIMON, J. (after stating the facts). The counsel for the appellees 
insisted on the argument, that no appeal lies from the order in question. 
We think otherwise. I t  puts an  end to the present proceeding, and to 
the appellants' right to have the benefit of so much of the account, stated 
and confirmed by the Clerk, as they do not except to, and their right to 
have their exceptions to the report reviewed, and sustained or overruled. 
Whenever an order or judgment puts an end to the action or proceeding, 
or an  interlocutory order will deprive a party of a substantial right, 
if the alleged error shall not be corrected before the final judgment, an 
appeal lies therefrom to this Court. Leak v. Covingtom, 95 N. C., 193. 

I t  seems that the learned Judge misapprehended the nature of this 
proceeding. I t  is not a Special Proceeding, under the Code of Civil 
Procedure, nor did i t  begin in the Superior Court. I t  began before 
the Clerk, in the exercise of his jurisdictional functions, as prescribed 
and conferred by the statute (The Code, $103)) which provides, among 
other things, that the Clerk shall have jurisdiction: "To audit the 
accounts of executors, administrators, collectors and guardians." I n  
such cases, the statute (The Code, $116,) further provides, that:  "All 
issues of fact joined before the Clerk, shall be transferred to the Supe- 
rior Court for trial at the next succeeding term of said Court; and 
appeals shall lie to the Judge of the Superior Court having jurisdiction, 
either in  Term time or vacation, from the judgments of the Clerk of the 
Superior Court in all matters of law. I n  case of such transfer or ap- 
peal, neither party shall be required to give an undertaking for costs, 
and the Clerk shall transmit on such transfer or appeal, to the Superior 
Court, to or the Judge thereof, the pleadings, or other papers, on which 
the issue of fact or law arises." I n  such cases of appeal, the Clerk is 
not required to '(prepare a statement of the case, of his decision and of 

the appeal," as he is required to do by the statute (The Code, 
(275) $254). This latter provision applies to a different class of ap- 

peals, than those from the judgment of the Clerk when he is 
acting as and for the Superior Court. Lovinier v. Pearce, 70 N. C., 
172; Brittain v. Bull, 91 N. C., 498. 

The account is settled by the order of the Clerk confirming the report 
thereof, except so far as it may be affected by the exceptions thereto, 
and the parties are entitled to have the benefit of what has been cor- 
rectly done. The Judge should have proceeded to consider and sustain 
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the exceptions, or should have overruled them, and make proper order in 
that respect. I t  was his province and duty to determine the matters of 
fact and law involved in  the exceptions. I f  the evidence before him in 
the papers was not sufficient and satisfactory, he might have required 
the production of other and further appropriate evidence. He  could 
himself have found the facts, because in the nature of the matter, only 
questions of fact were presented. I f  he should deem i t  necessary to do 
so for his better information, he might have submitted issues of fact to 
a jury. Rowland v. Thompson, 64 N.  C., 714. 

Obviously, we cannot overrule the exceptions. They have not yet 
been considered by the Judge of the Court below. 

We advert to the order directing the ex-Clerk to "file the said evidence 
and admissions in writing to the next term of this Court," to say that we 
cannot see the propriety of it. He  had no official or authoritative con- 
trol over the papers, otr any of them, in the proceeding. These all 
passed, in contemplation of law, to his successor in office, and ought to 
have done so in  fact, and to the Clerk in office such order should be 
directed. I f  the ex-Clerk had the papers-it seems from his "report" he 
did not-he ought to have been required to return them to the office of 
the Clerk, and thence they should pass to the Superior Court. 

There is error; the order appealed from must be reversed, and the 
Judge will proceed according to law. To that end, let this opinio!l be 
certified to the Superior Court. I t  is so ordered. 

Error. Reversed. 

Cited: Blackwell v. McCaine, 105 N.  C., 463; Mills v. McDaniel, 161 
N. C., 115; I n  re I-lege, 205 N. C., 630. 

(276) 
JOHN BURGESS et als. v. E. J. KIRBY et als. 

Appeal. 

When both parties appeal, and the judgment on the plaintiffs' appeal disposes 
of the questions presented by both, the defendants' appeal will be dis- 
missed, as having been improvidently taken. 

(Dauenporl v. McKee, 94 N .  C., 325, cited and approved). 

CIVIL ACTION, tried before Gilrner, Judge, and a jury, a t  January 
Special Term, 1886, of DURHAM Superior Court. 
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Both parties appealed from the judgment of the Court below, and the 
plaintiffs' appeal was disposed of at  the last Term of this Court. 

Messrs. D. G. Fowle and John W.  Graham, for the plaintiffs. 
Mr. R. H. Battle, for the defendants. 

MERRIMON, J. The plaintiffs in the above named case, appealed to 
this Court. Their appeal was heard and determined at the last Term, 
and the action was dismissed. I t  hence becomes unnecessary to decide 
the question presented by the present, the defendants' appeal. Indeed, 
i t  turns out that this appeal was unnecessary, and it must therefore be 
dismissed, as having been improvidently taken. Davenport v. McXee, 
94 N. C., 325. 

Dismissed. 

BLBERT KRAMER v. THE THOMSON-HOUSTON ELECTRIC LIGHT 
COMPANY, of Boston, Mass. 

Attachment-Cause of Action-Counter-claim-Eviden,ce-Witnew. 

1. The answer of a witness, who is also a party to the action, to a question 
put with a view to disparage him by showing his interest in or relation to 
the controversy, cannot be contradicted-it being not only collateral, but 
irrelevant. 

2. No cause of action for wrongfully suing out a warrant of attachment can 
arise until there has been a legal determination of the proceedings there- 
under.. 

3. The facts constituting a counter-claim must arise out of the same trans- 
action that is the subject of the complaint, and they must exist a t  the 
time of the commencement of the action. 

(State v. Patterson, 24 N. C., 346; Clark v. Clark, 65 N. C., 655 ; Hiatt v. 
Pattersoit, 74 N. C., 157; State v. Davis, 87 N. C., 517, cited and approved). 

CIVIL ACTION, tried before Clark, Judge, at May Term, 1886, of 
DURHAM Superior Court. 

The plaintiff commenced this action on the 12th day of February, 
1886, to recover the value of certain services, which he alleged he ren- 
dered to the defendant at its request. On the 25th day of the same 
month, he obtained a wawant of attachment in aid of his action, which 
was levied upon a certain debt due to the defendant. 

The defendant, in its answer, denied the material allegations of the 
complaint, and alleged a counter-claim for damages sustained, as is 
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alleged, by the warrant of attachment mentioned, which, it is alleged, 
was sued out without any sufficient cause, &c. 

The plaintiff demurred to the counter-claim, upon the grounds: 
First. That "the cause of action stated therein, did not arise out of 

the contract or transaction set forth in the complaint, as the foundation 
of the plaintiff's claim, nor is it connected with the subject of the action." 

"Second. That the cause of the action set forth in  the said 
counter-claim, did not exist at the time of the commencement of (278) 
the action." 

The Court overruled the demurrer, and the plaintiff excepted. 
The plaintiff then made reply to the counter-claim. 
The plaintiff was introduced as a witness in his own behalf, and was 

asked upon cross-examination, if, after the sale of the apparatus to the 
Durham Company had been agreed on, but before the sale was con- 
cluded and the delivery of the apparatus made, he did not say to C. 41. 
McXett, the general agent of the defendant, that unless he, (McNett), 
added $1,000 to the price of the apparatus, to be paid by the Durham 
Company therefor, and gave him (Kramer) one-half of this sum, that 
he (Kramer) could and would break up his trade in Durham. Witness 
denied making use of the language imputed. 

Defendant introduced the said C. M. McXett, and he was allowed to 
testify, after objections, that plaintiff did make use of the language 
above set forth. Plaintiff excepted. 

The jury rendered a verdict in favor of the defendant upon all the 
issues submitted to them. 

Thereupon, the Court gave judgment for it, and the plaintiff, having 
excepted, appealed to this Court. 

Messrs. R. C.  Strudwick and J .  A. Long, for the plaintiff. 
Messrs. John Manning and W.  W .  Puller, for the defendant. 

XERRIMON, J. (after stating the facts). The evidence elicited by the 
defendant on the cross-examination of the plaintiff, tesitfying a3 a wit- 
ness in his own behalf, was simply collateral to the issues submitted to 
the jury. I t  was irrelevant and immaterial as substantive evidence; it 
did not tend to prove or disprove the material issue as to the question of 
the defendant's indebtedness to the plaintiff. As to this, it only tended 
to mislead and confuse. 

What the defendant suggested by its question might be true, 
and yet the defendant might owe the plaintiff for services as (279) 
alleged in the complaint. 

The only legitimate purpose of the question and an affirmative answer 
to it, would be to disparage and discredit the witness. 
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The credit of a witness may be thus attacked, but generally, the party 
calling for the answer must be bound by i t ;  he cannot contradict it by 
a witness called for the purpose, as was done in this case. The general 
rule, however, is relaxed in cases when the cross-examination relates to 
collateral matters that tend to show the temper, disposition or conduct of 
the witness cross-examined, in relation to the action, or the parties to it. 

As to such matters, the witness may be contradicted, because the 
examination in  such respects, tends to show that he is or has in some 
way, or for some consideration, identified himself with the fortunes of 
the action or the parties to it, adverse to the party attacking his credi- 
bility. 

But the purpose of the cross-examination here, did not come within 
such exceptions. I t  was not to show the temper, disposition or conduct 
of the plaintiff as a witness for himself in relation to the action or the 
parties. These things, in the nature of the matter, were manifest-he 
was himself the plaintiff, with the temper of the plaintiff, with interest 
and disposition avowedly adverse to the defendant-and these considera- 
tions went into the scale against him as a witness, as much and as cer- 
tainly as if the same had been testified to by himself and many other 
witnesses. 

The sole purpose of the cross-examination was to disparage and dis- 
credit the witness, and the defendant was concluded by his answer. I t  
was therefore error to receive the testimony going to contradict his 
answer to the question put to him. Sta,te u. Patterson, 24 N. C., 346; 
Cla& v. Clark, 65 N. C., 655; Hiatt v. Patterson, 74 N. C., 157; State 

v. Davis, 87 N. C., 517; Greenleaf on Evidence, 5449. 
(280) We are also of opinion that the Court erred in  overruling the 

demurrer. I n  our judgment, in  no possible aspect of the matter 
alleged as a counier-claim, can i t  be upheld as such. The warrant of 
attachment was incidental and ancillary to the plaintiff's action. I t  
was not discharged, but continued from the time it was granted to be, 
and still is in force, and the plaintiff may avail himself of it, if he 
shall recover judgment, unless for good cause, it shall, in  the meantime, 
be discharged. 

The ground of the alleged counter-claim, is the wrongful suing out of 
this warrant of attachment, and the execution of the same upon a debt 
due to the defendant from a third party. 

But so far  as appears from the pleadings, including the answer itself, 
the warrant was regularly granted, and i t  continues in force for all 
proper purposes. No  cause of action in that respect has yet arisen in  
favor of the defendant, and none may ever arise. Certainly, none will 
arise, if i t  shall turn out that the plaintiff recovers judgment, as he may 
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possibly do. The mere fact of bringing a groundless action, or the 
suing out in it of a provisional remedy, ancillary thereto, does not of 
itself constitute a case of action; the wrong and injury cannot be com- 
plete, until the action or provisional remedy in it, is determined; then 
only can the cause of action on that account arise and be complete. The 
groundlessness of the action or provisional remedy, is an essential ele- 
ment of such a cause of action, and this cannot completely exist or ap- 
pear, until the action or provisional remedy is ended. I t  would be 
anomalous and absurd to sue upon a cause of action before i t  had arisen. 
And quite as absurd to sue upon a constituent part of a cause of action 
that may never arise! There was therefore no countelr-claim alleged. 

But if this mere not true, and the matter alleged constituted a cause 
of action, it could not be pleaded as a copnter-claim in this action, as 
allowed by the statute (The Code, §244), because it did not arise out of 
the contract or transactio~l set forth in the com&hit as the foundation 
of the plaintiff's claim, nor was it connected with the subject of 
the action. The plaintiff sues to recover the value of certain (281) 
services rendered by him to the defendant at its request. The 
supposed cause of action alleged as a counter-claim grew out of alleged 
wrongful procedure in  the course of the plaintiff's action, which, in no 
proper sense, grew out of his cause of action, but grew out of the action 
itself, through and by which the plaintiff seeks redress. The defendant 
alleges that the plaintiff in  the course of his action, prostituted a legal 
remedy, to his injury and damage, and this he seeks to make the ground 
of a counter-claim. 

Kor did such supposed counter-claim arise out of a contract existing 
at  the time of the commencemeilt of the action. The supposed cause of 
action, as me have seen, arose after the action had begun. 

I t  is unnecessary to take further notice of the exceptions. I t  is clear 
that the plaintiff is entitled to a new trial. The judgment must be 
reversed, the demurrer to the counter-claim sustained, a i d  a new trial 
had according to law. 

Error. Reversed. 

Cited: Hinton v. Pritchard, 98 N. C., 357; Bynum v. Comrs., 101 
N .  C., 416; Powell v. Allen, 103 N. C., 50; Asher v. Reizenstein, 105 
K. C., 217; S.  v. Morris, 109 N .  C., 822; Phipps v. TYilson, 125 X. C., 
107; G ~ i f i n  v. Thomas, 128 N .  C., 313; Satterthwaite v. Ellis, 129 
N.  C., '71; Caw v. Smith, ibid. ,  234; S. v. Crook, 133 K. C., 674; Smith 
v. French. 141 N.  C., 9 ;  Wright v .  Harris, 160 N .  C., 554; Carpenter v. 
Hnnes, 167 K. C., 560; I n  re Craven, 169 K. C., 566. 
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J. R. CASTLEBURY v. J. Q. MAYNL4RD. 

Specific Performance-Homestead-Married Women-Dee&. 

1. A purchaser of land is nerer required to accept a doubtful title, and the 
inability of the vendor to make a good title, is a defence to an action for 
the purchase money. 

2. Where land was acquired and a marriage took place prior to the adoption 
of the Constitution of 1868, the husband can make a good title without 
the joinder of the wife, but if the land was acquired, or the marriage took 
place after that date, the wife must join in the deed. 

3. Where land is allotted to a person as  a homestead upon his own petition, 
i t  is a dedication of i t  by h?m, to all the privileges, uses and restrictions 
of a homestead, no matter a t  what time the title was acquired. 

4. Without the joinder of the wife, the deed of the husband for the homestead 
is a nullity, since the Constitution of 1868. 

5. A divorce n mensa et thoro, does not change the property rights of either 
the husband or wife. 

6. Where a marriage took place in 1844, and in 1869 the husband had a tract 
of land allotted to him as  his homestead upon his onn  petition, which he 
afterwards sold, taking a note for the purchase money, and he was then 
divorced a mensa et thoro from his wife; It was held in an action on the 
note given for the purchase money, that he could not make a good title to 
the land, without the joinder of his wife in the deed, and that the vendee 
would not be compelled to take the title and pay the purchase money 
unless the wife joined in the deed. 

(Batchelor v. Xacon, 67 N. C., 181; Xotts v. CaTdwell, 45 N. C., 289; Reeves 
r. Haypzes, 88 N. C., 310; Bruce v. Stricliland, 81 N. C., 267; Jenkins v. 
Bobbitt, 77 N. C., 385 ; Rogers v. V i w s  28 N. C., 293 ; Taylor r. Taylor, 93 
N. C., 418, cited and approved). 

(282) CIVIL ACTIOK, tried before Clark, Judge, and a jury, a t  October 
Civil Term,  1885, of WAKE Superior  Court.  There  mas a judg- 

ment  fo r  t h e  plaintiff, and t h e  defendant appealed. 
T h e  facts  a re  ful ly  set out i n  the  opinion. 

&IT. A. 111. Lewis, fo r  t h e  plaintiff. 
iVessrs. J. H. Fleming a n d  W .  J .  Peele, f o r  the defendant. 

ASHE, J. T h e  following a r e  substantially t h e  facts  as found by t h e  
jury, wi th  consent of the  parties, o r  admit ted by  the pleadings: O n  the 
20th of September, 1881, t h e  plaintiff entered into a wri t ten contract 
with the  defendant, to sell h i m  a t ract  of land, lying i n  t h e  county of 
Wake, i n  W h i t e  O a k  Township, on t h e  waters of Crabtree Creek, adjoin- 
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ing the lands of A. D. Jones, William Upchurch, Margaret Maynard 
and others, containing one hundred and thirty-seven acres, more or less, 
for  and in  consideration of $1,500, one thousand dollars of which was 
paid in a note on one Samuel House, and the defendant gave his own 
note for the balance of $500, payable on the 1st day of October, 1882, 
with interest a t  8 per cent.; and i t  was agreed, in  case the suit then 
pending in Wake Superior Court, wherein Marion Castlebury was plain- 
tiff, and J. R. Castlebury was defendant, for divorce, should by that time 
be ended, and if not, whenever said suit should be determined, and in  case 
the said Marion Castlebury should, in  her said suit for divorce, obtain 
a judgment for alimony, then the said J. Q. Maynard should pay 
the sum out of the deferred payment, to the said Marion Castle- (283) 
bury, and the balance, if any, of the purchase money, he should 
pay to the said J. R. Castlebury, and upon the payment of the balance 
of the purchase money, the said J. R. Castlebury bound himself, his 
heirs, executors and administrators, to make to the said J. Q. Maynard, 
his heirs, executors, assigns, &c., a good fee simple title to the land. 
This agreement was signed and sealed by J. R. Castlebury and J. Q. 
Maynard. The note for five hundred dollars was cixecutcd by Maynard 
according to the agreement. At the January Term of the Superior 
Court of Wake, there was a judgment in the case of divorce: "That the 
plaintiff and defendant be divorced and separated from bed and board, 
and that the plaintiff receive from the defendant the sum of one hun- 
dred and twenty-five dollars, in full satisfaction of all alimony." 

I t  was admitted on the trial, that the land, which was contracted to 
be sold, was the same land which was allotted to the plaintiff as his 
homestead, on his own request and petition, on the 5th day of April, 
1869, and that said allotment was duly recorded in  Wake County, ac- 
cording to law; and that the plaintiff was married about the------ day 
of--- , 1844, and that his wife is still living in this State, as a 
resident therein, and they have one child about fifteen years of age. I t  
was further admitted, that the plaintiff was ready and willing to make 
a deed for said land, executed by himself, but without his wife joining 
therein. 

The plaintiff demanded a judgment for the1 five hundred dollars, with 
interest, and that the land be sold and the money applied to the satis- 
faction of the judgment. 

The defendant resisted the plaintiff's cause of action, and set up as a 
defence that the homestead is still a charge upon the land, and the plain- 
tiff cannot make a title. 

The contention of the parties presents for our consideration, (284) 
the question whether the plaintiff can make, under the facts of 
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the case, a good title tot the land described in the complaint. I f  he can- 
not, it would be against equity and good conscience that he should 
recover the amount of the note in suit, for a purchaser of land is never 
required to accept a doubtful title. Batchelor v. Macon, 67 N. C., 181; 
Motts v. Caldwell, 45 N. C., 289. 

The plaintiff contends, that as the marriage took place before the 
adoption of the Constitution of 1868, and the land was owqed by the 
plaintiff prior to that time, that the right of homestead did not attach to 
the land, and the plaintiff could make a good indefeasible title to the 
land, without joining his wife in  the conveyance. That, as a general 
proposition, has been too often decided by this Court to be controverted. 
But the decisions referred to, have held that to give the husband such a 
right, the marriage and the owfiership of the land must both have 
existed before the adoption of the Constitution; R e e v a  v. Haynes, 88 
N. C., 310 ; Bruce v. Strickland, 81 N. C., 267. And the same principle 
has been applied to the right of dower by numerous adjudications of this 
Court. But in this case, while i t  appears that the plaintiff was the 
owner of the land where he had his homestead allotted, in  April, 1869, 
there is nothing in the record from which it is to be inferred that he 
owned the land prior to 1868. But, conceding that he did own it pre- 
vious to that date, still it does not follow that he can make a good title, 
free from any encumbrance. 

When, on his own petition, he had his homestead in the land allotted 
to him in 1869, i t  was such an acquiescence in the appropriation of his 
land, as a homestead, as must be deemed a voluntary surrender of his 
absolute right of alienation, and it could not be impeached by creditors, 
and the homestead would then pass to his infant children or widow, as 
the law directed. Bruce v. Strickland, 81 N. C., 267. The wife takes 
or acquires no interest in the homestead until after the death of the 

husband, and not then if he had children surviving him. But 
(285) so soon as the homestead is allotted to the husband on his peti- 

tion, i t  is a dedication by him of the land, to all the uses, privi- 
leges and restrictions of a homestead, no matter when the land was 
acquired, and the constitutional inhibition attaches to it, and the hus- 
band cannot convey it without the wife joining in the deed, and under- 
going a privy examination as to its execution by her. Without such a 
formality, the deed of the husband is a nullity. As was said by PEAR- 
SON, C. J., in Jenkins v. Bobbitt, 77 N. C., 385, the proper construction 
of Art. 10, s8, of the Constitution, is as if it read: "But no deed pur- 
porting to dispose of the homestead made by the owner of the home- 
stead, shall be valid without the voluntary signature and assent of the 
wife, signified on her private examination, according to law." 
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Bu t  i t  i s  urged that  there can be no use of the wife joining in the deed 
of the husband in  this case, for even if she should survive her husband, 
and no child be alive a t  that  time, she would be debarred of any right 
to the homestead, by reason of the decree of divorce. 

There i s  nothing in  tha t  objection, for i t  is well settled that  a decree 
of divorce, a mensa et thoro, has no effect to change the property rela- 
tions of the husband and wife. Rogers v. Vines, 28 N .  C., 293, and 
Taylor v. Taylor, 93 N. C., 418, and the authorities there cited. 

W e  are not called upon to suggest any remedy to the parties. They 
of course will take such remedies as  they may be advised. There is  
error. Let this be certified to  the Superior Court of Wake, to the end 
that  a venire de novo may be awarded. 

Error.  Reversed. 

Cited: Gilmore v. Bright, 101 N.  C., 387; Hughes v. Hodgin, 102 
N.  C., 249; Leach v. Johnson, 114 N.  C., 88; Bixon v. Bobbins, ibid., 
193 ; Wittk,ozuslcy v. Gidney, 124 N.  C., 441 ; Joyner v. Sugg, 131 N.  C., 
339, 348; Woodbury v. liing, 152 N.  C., 680. 

HENRY B. OWENS et al. v. URIAH H. PHELPS et al. 

Issues-Vendor and Vendee-No Evidence-Prayers for Instruction- 
Ratification-Infants-Evidence. 

1. When a material defence is pleaded, it is proper for the Court to submit an 
issue on it. 

2. So where an action was brought by the heirs-at-law of a deceased vendec 
of land, asking that the ve~ldor be forced to make title to them, and he 
pleaded that the administrator had agreed with him to rescind the con- 
tract, which was ratified by the heirs-at-law, an issue as to such ratifica- 
tion was properly submitted to the jury. 

3. Where a party asks the Court to charge the jury that if the other party 
has not satisfied them by a preponderance of evidence, they should find a 
certain way, it is an admission that there is some evidence to go to the 
jury to prove the fact. 

4. I t  is too late to ask an  instruction that there was no evidence to sustain a 
verdict on a certain issue after the verdict has been rendered. 

5. Where there is some evidence, it is entirely within the discretion of the trial 
Judge to say whether he will allow the verdict to stand. 
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6. Where it is sought to show that an infant has ratified a contract in regard 
to his property, made while he was an infant, evidence is admissible to 
show that the money received in pursuance of such contract, was used for 
the infant's advantage, with his knowledge. This evidence does not of 
itself show a ratification, but is admissible as explanatory of what 
occurred. 

CIVIL ACTION, tried before MacRae, Judge, and a jury, at Fall Term, 
1886, of DAVIE Superior Court. 

This case was before the Court on the plaintiffs' appeal, at February 
Term, 1885, but not upon the points presented in  the present transcript. 

The case is simply this: William A. Owens, the ancestor of the plain- 
tiffs, his heirs-at-law, in his lifetime entered into an agreement with the 
defendant Uriah H. Phelps, for the purchase of the tract of land de- 
scribed in the complaint, for which, in  1857, he gave his three several 
notes, payable at  one, two and three years, each for the sum of $600, and 
took from the vendor his bond to make title when the purchase money 
was paid, entering at once into possession. He  paid. off two of the 

notes in full, and a part of the other, previous to his death in  the 
(287) year 1859. Letters of administration on his estate thereafter 

issued to his brother, A. J. Owens, who paid the residue due on 
the third note. Unable to obtain title from Phelps to the heirs-at-law of 
the intestate, the administrator attempted to rescind the contract made 
with Phelps, and accepted from him notes in return for the purchase 
money paid, and in place of the obligation to convey the land. 

I n  1868, Phelps having resumed possession, sold and conveyed one 
moiety of the land, for the consideration of $1,300, to the defendant 
J. Harvey Sparks, and mortgaged the other moiety to the defendant 
F. M. Phillips, each of whom, it is alleged in  the complaint, took the 
title with notice of the facts upon which the plaintiffs' equity rests. 
The action seeks to have the attempted rescission of the agreement and 
what was done under it, declared a nullity, and the heirs-at-law, upon 
whom the intestate's equitable estate descended, reinstated in all the 
rights they before possessed under and by virtue of the title bond. 

The defendants, who answered, deny that they or either of them, had 
such notice before and when the deeds were made to them, and defend 
against the present demand, by alleging that the plaintiffs have ratified 
and made valid the rescinding contract made by the administrator, and 
have elected to take the money paid by Phelps in  lieu of the land; and 
further, that the contract of sale of the widow and heirs to Fannie 
Williams, whereby their several interests have vested in her, and she has 
become sole proprietor, is champertous and void. 

The issues tendered by the plaintiffs, to be submitted to the jury, were 
as follows : 
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"1. Did J. H. Sparks have notice of plaintiffs' equity in the lands in 
controversy, as alleged in plaintiffs' complaint, before his purchase from 
Uriah H. Phelps ? 

"2. Did F. k. Phillips have notice of plaintiffs' equity in the lands 
in controversy, as alleged in plaintiffs' complaint, before his purchase 
from Uriah H. Phelps? 

"3. Had the purchase money agreed to be paid by W. A. Owens (288) 
to Uriah H. Phelps for the lands in controversy been paid before 
the commencement of this action?" 

The following issues were tendered by the defendants, and submitted 
to the jury, after objection by plaintiffs, and plaintiffs excepted. 

"4. Did the plaintiffs, the widow and heirs-at-law of W. A. Owens, or 
either of them, ratify the rescission of the contract between U. H. 
Phelps and W. A. Owens, as alleged by defendants? 

"5.  Was the contract of sale from the widow and heirs to Fannie 
Williams champertous?" 

The jury returned an affirmative response to the first three issues; to 
the fourth, "Yes, all of them," and answered the fifth in the negative. 

The Court instructed the jury at length upon all the issues, to which 
no exception was taken, except to the charge in reference to the fourth 
issue. Upon this the Court said to the jury: "I will present you this 
issue, with the instructions asked for by both parties, for there is no 
great difference between them, as to the law bearing upon the matter." 

These instructions, presented by the plaintiffs, were as follows: 
"That the attempted rescission of this contract by A. J. Owens, as 

the administrator of W. A. Owens, and Uriah H. Phelps, was without 
authority of law, and a nullity so far as the heirs of W. A. Owens were 
concerned, and did not affect them nor their rights to the land in con- 
troversy, unless they afterwards ratified and affirmed the same; and 
nothing they said or did before they were twenty-one years of age, or 
after they were married (if girls), and while their husbands were still 
living (unless the husband assented thereto with full knowledge of the 
facts, or with knowledge of such facts as ought to have put him upon 
inquiry), could ratify the attempted rescission of A. J. Owens and 
Uriah H. Phelps. 

"That defendants allege, that the heirs of W. A. Owens have (289) 
ratified the attempted rescission of the contract by A. J. Owens, 
as the administrator of W. A. Owens, and Uriah H.  Phelps, and, as 
they have made the allegation, it devolves upon them to prove that it is 
true, or i t  cannot benefit them in this action; and to do this, they must 
prove to your satisfaction that the heirs of W. A. Owens, after they 
arrived at the age of twenty-one years, and when not under coverture, 
(that is, if they are girls, it must be after they are twenty-one years of 
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t age and before they are married), that they expressly ratified this at- 
tempted rescission, or that they have done some act inconsistent with 
their rights to enforce the contract made by Uriah H. Phelps to sell said 
land to their father, W. A. Owens, and that they knew when they did 
said act, that they had the right to enforce said contract, and that said 
act would prevent them from afterwards doing so; and if defendants 
have not so satisfied you by a preponderance of evidence, you should find 
the fourth issue, 'No.' " 

The prayers for instruction presented by the defendants were as 
follows : 

"That if you believe from the evidence, and so find, that the widow 
of W. A. Owens and his heirs-at-law, after they became of age, have 
ratified the action of A. J. Owens, i t  is equivalent to a prior command, 
and has the same effect as if they had all been of full age, and had made 
the rescission themselves, under the maxim, 'omnis ratihabitio retrotra- 
hitur, e t  mandato priori ~quiparatur.' " 

Plaintiffs moved for a new trial, &c., as follows : 
Motion to set aside verdict as to fourth issue and for new trial, and 

the grounds thereof: 
The jury having returned their verdict, answering the first three issues 

"Yes," and the fourth issue "Yes, all of them," the plaintiffs moved 
to set aside the finding of the jury as to the fourth issue, upon the 

grounds : 
(290) 1. That this issue, which was tendered by defendants and sub- 

mitted to the jury under the objections and exceptions of plain- 
tiffs, was not a proper or necessary issue in  this case. 

2. That if it was a proper issue+ there was no evidence, or not suffi- 
cient evidence, (taking all the evidence in the case,) to authorize or 
justify the jury in their finding, and that the finding of the jury upon 
this issue, was contrary to the evidence in the case and the law, as asked 
by both plaintiffs and defendants, and as charged by the Court; that the 
finding of the jury upon this issue is: "Yes, all of them," that is, that 
Priscilla Owens, the widow of W. A. Owens, and all the children of 
W. A. Owens, had ratified the attempted rescission of the sale of the 
lands in controversy by A. J. Owens and Uriah H. Phelps i n  1861, when 
the plaintiff Stanly Owens and Ed. L. Owens were minors, under twenty- 
one years old, when this action was commenced, and Julia Lineberry 
was married to her husband, the plaintiff Lineberry, when she was only 
eighteen or nineteen years old, and when, as plaintiff alleges, there is no 
evidence, or none such as to authorize the finding of the jury as to any 
of the plaintiffs. 

3. That as this issue was not a proper issue, no evidence should have 
been received in its support. 
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4. That the Court erred in allowing Stanly Owens to testify under 
objection and exception by plaintiffs, that "we did not receive $250; 
don't remember exact sum; according to my best recollection it was $180. 
This suit was then pending.'' This was said as to the consideration of 
Fannie Williams, who purchased the estate of the origClnal plaintiffs, 
there being no issue as to this matter, and it was only calculated to 
prejudice the plaintiffs' case. 

5. That the Court erred in  allowing the following question and an- 
swer thereto, under the objection of plaintiffs: "State what you .and 
your brothers and sisters did in  regard to the Phelps debt ;" as i t  already 
appeared to the Court, that witness was under twenty-one years of age 
when this action was commenced, and that his testimony as to his 
brothers and sisters was only hearsay, and i t  also appearing that (291)  
they were all minors a t  that time. 

For  these reasons the plaintiffs moved for a new trial and a venire de 
nova of this issue, and the several motions of plaintiffs being disallowed, 
they appealed. 

Mr. D. M.  Furches, for the plaintiffs. 
Messrs. J. A. Williamson, and W .  B. Glenn, for the defendants. 

SMITH, C. J. (after stating the facts). The exceptions are in our 
opinion untenable, for the reasons we proceed to state. 

1st Exception. The defendants assert that the plaintiffs ratified and 
took the fruits of the arrangement made between the personal repre- 
sentative and the vendor Phelps. I t  was therefore a subject of inquiry, 
and the issue was necessary in order that the jury might pass upon the 
disputed fact. 

2d Exc. As to the existence of any evidence, or its sufficiency to 
warrant the verdict. 

1. That there was evidence produced, is conceded in the plaintiffs' 
prayer for instructions at  the conclusion of which, they say the jury 
should be charged, that, "if defendants have not so satisfied you by 
a preponderance of avidence, you should find the fourth issue 'No.'" 
The preponderance has reference to ratification by each, after attaining 
full age and when not under coverture. This is an admission that there 
was some evidence proper for the jury to consider and pass upon. 

2. No instruction was asked that there was no evidence to sustain the 
affirmative, and no objection made on this ground until after verdict. 

3. As to its reasonable sufficiency to authorize the finding. This was 
matter fit to be urged upon the Judge to induce him to set aside 
that finding and re-open the inquiry, as within the discretion con- (292) 
fided to him, and his decision is conclusive. 
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3rd Exc. This objection is substantially that already examined. 
4th Exc. The reception of the evidence set forth in this exception, 

given by W. S. Owens, (Stanly Owens), one of the intestate's heirs, and 
examined for the defendants. 

The facts of his testimony are so vaguely set out, and the objection to 
i t  not pointed, that we are unable to appreciate the force of the objec- 
tion. We cannot see why it is incompetent. 

The testimony embraced in the objection, was to show that in fact the 
moneys paid to the administrator on the rescindinng of the contract, 
were in fact spent by their mother and acting guardian in the tuition 
of the intestate's children. I t  was an appropriation to their use, and 
being by them so known strengthens the evidence of their subsequent 
ratification. The fact testified to, is not itself a ratification, but as 
explanatory of what occurred after attaining full age, seems admissible, 
and this independently of the fact of infancy then existing, brings to 
the knowledge of such as were aware of the source from which the funds 
came thus used, information of the moneys so received being thus used 
for their benefit. 

There is no error. 
No error. Affirmed. 

Cited: Main v. Field, 144 N. C., 308; Brown v. Rufin, 189 N. C., 
266; Gaskim v. Mitchell, 194 N .  C., 277; Colt Co. v. Barker, 205 N .  C., 
172. 

R. P. McDOUGALL v. GEO. CRAPON et al. 

Laborers' Liens. 

1. Possession of the chattel on which a lien is claimed for work done at com- 
mon law, is absolutely necessary for the existence of the lien, and by thc 
surrender of the possession, the lien is lost. 

2. Under the statute in regard to the liens of laborers and artisans, if the 
laborer has possession of the chattel on which he claims a lien, he can 
enforce it by a sale, but if he surrenders it, he loses his lien both at 
common law and under the statute. 

3. If the laborer has never had possession of chattel on which the lien is 
claimed, or in cases when he cannot get possession, as in cases of repairs 
to houses, he can enforce his lien in the manner provided by the statute. 
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4. So, mllere a wagon was repaired by a laborer, who surrendered it to the 
owner before payment vas made, i t  was herd, that the laborer had no 
lien on the wagon, either at common law or under the statute for his 
work done and materials furnished in making the repairs. 

CIVIL M&OR, tried before Connor, Judge, at January Term, (293) 
1886, of NEW HAKOVER Superior Court. 

The defendant Crapon sent his wagon to the plaintiff's shop for re- 
pairs, which were made, and the ~eh ic le  returned to the owner on 
January 13th, 1883. The charge for repairs was in materials used, 
three dollars, and for labor performed twelve dollars. Having posses- 
sion, the said Crapon ten days thereafter, made a general assignment of 
his property for the benefit of creditors, including the wagon, to the 
defendant Ricaud, to whom it was delivered. On January 29th, 1883, 
the plaintiff filed his claim, in order to perfect his lien, in accordance 
with the directions of the statute, (The Code, $1784), until which the 
assignee had no notice of the asserted lien. The present action, begun 
on the 7th day of May following, before a justice of the peace, is to 
recover judgment for the debt, and enforce the alleged lien upon the 
wagon in order to its payment; and after judgment, was removed by 
appeal into the Superior Court. Gpon the trial, both before the justice 
and in the Superior Court, the indebtedness was admitted, and the sole 
controversy was in  reference to the existence and validity of the alleged 
lien. Upon the hearing, the Court adjudged, that the claim of the 
plaintiff for $15 is a lien on the said rehicle, and that the said lien dates 
back to the 13th of January, 1883, and attaches thereto in  the hands 
of the assignee. And it was further adjudged, that if the said sum, and 
interest thereon from the 13th day of January, 1883, and the costs of 
this action, be not paid on or before the 18th day of April, 1886, that 
the said vehicle be sold to satisfy said judgment, in the manner pre- 
scribed by law, and after such sale, any and all persons shall be 
barred of any interest therein, claimed by, through, ur under the (294) 
defendants. 

From this judgment the said assignee, Ricaud, appealed. 

Mr. John D. Bellamy, Jr., for the plaintiff. 
Mr. D. L. Russell, for the defendants. 

SMITH, C. J. (after stating the facts). I n  determining the question 
presented, it becomes necessary to examine the statute in regard to liens, 
since it is plain that the lien given by the common law in cases like the 
present, is extinguished by the voluntary return to the owner, of the 
goods to which it adheres while possession is retained. The lien is 
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inseparable from possession, and the surrender of the article is a sur- 
render of the lien. King v. Canal Go., 11 Cush., 231; Baily v. Quint, 
22 Term., 474. 

But withholding possession does not satisfy the debt, and was avail- 
able only as a form of distress to coerce payment from the debtor, who 
could only thus regain his property. This defect is remedied by an 
enactment which not only enlarges the circle of liens for the security of 
the laborer and mechanic, but provides a direct remedy for making the 
security effectual. 

The act of March 28th, 1870, renders, subject to a lien, for the pay- 
ment of all debts contracted for work done on houses, built, rebuilt, 
repaired or improved, with the lots on which they stand, every lot, farm 
or vessel, or any kind of property, real or personal, not herein enumer- 
ated. The Code, $1781. 

Section 1783 is  in  these words : "Any mechanic or artisan who shall 
make, alter or repair any article of personal property, at  the request of 
the owners or legal possessor of such property, shall hare  a lien on such 
property, so made, altered or repaired, for his just and reasonable 
charge for his work done and materials furnished, and may hold and 
retain possession of the same, until such just and reasonable charges 
shall be paid, and if not paid within the space of thirty days, provided 

i t  does not exceed fifty dollars, if over fifty dollars, ninety days 
(295) after the work shall have been done, such mechanic or artisan 

may proceed to sell the property so made, altered or repaired, at  
public auction, by giving ten weelis' notice, etc., '" * " and the 
proceeds of the said sale shall be applied: First, to the discharge of said 
lien ar,d the expenses and costs of keeping and selling such property; 
and t h ~  remainder, if any, shall be paid over to the owner thereof." 

This then is a self-executing enactment, conferring upon the mechanic 
or artisan, the means of making his debt out of the property by his own 
act, i n  selling after thir ty days' retention, without the intervention of 
judicial proceeding, either in  the Superior Court or that of a justice of 
the peace. 

Section 1780, which, for the preservation of the lien, requires notice 
of it to be filed within twelve months after completing the labor, and 
$1790, which points out the mode and Court, according to i ts  jurisdic- 
tion, i n  which proceedings must be commenced in order to its enforce- 
ment, cannot have been intended for a case in  which a resort to any 
Court is unnecessary, and a complete and efficient measure of relief is 
committed to, and may be obtained by the party's own act. How could 
a lien be kept up by filing a notice, when the property may be sold in  
thirty or ninety days, according to the amount of the claim? And 
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what need can there be of these provisions, when a party may make his 
money by exercising the conferred right of selling himself ? 

These enactments must have been intended for cases where possession 
is not in  the mechanic or artisan, and where an action is necessary for 
his relief. 

So, too, Section 1781, though i t  puts the lien not only upon buildings 
and lots, but also upon "any-kind of property, real or personal,'' pro- 
vides in  other sections how it niay be available, and gives to one who - 
has possession and holds the article for the specified time, a right at  
once to sell, while others must seek the aid of a Court, to obtain 
which notice must be filed. This construction renders the enact- (296) 
ment self-consistent, and secures every needed advantage to the 
creditor. I t  follows, that the mechanic or artisan may exercise his 
common law right to retain the property, and the statute, recognizing the 
right, authorizes him to advertise and sell and pay himself, after the 
specified period of possession. 

I t  is also a necessary consequence that the lien is lost when possession 
is given up to the owner, as well as the statutory method of enforcing 
it, since these rights are incident to and dependent on possession, both 
at  common law and under the provisions of the statute. "The pledgee," 
i n  the words of a recent author, "certainly loses the benefit of his 
security, whenever by a complete out and out delivering back to the 
pledgor, lie voluntarily places the property beyond his own reach." 
Schou. Pers. Prop., 515. 

As the lien ceased when the plaintiff restored the repaired wagon, i t  
of course did not follow it into the hands of the assignee, whether his 
position is or is not more favorable than that of his assignor. 

As no objection was made to the recovery of the plaintiff's debt, he 
will recover only the costs incurred in the Justice's Court, and must pay 
those subsequently incurred in prosecuting his claim to the lien. There 
is error. 

Error. Reversed. 

Czted: Sugg v. Farrar; 107 N.  C., 127; Black v. Dowd, 120 N .  C., 
404; Ted& v. R. R., 124 N. C., 344; GTasener v. Lumber Co., 161 
K. C., 678; Thomas u. Merrill, 169 N. C., 627; Auto Co. v. RuJd, 176 
N. C., 499; Reich v. Triplett, 199 N. C., 681. 
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WM. T. MORGAN et al. v. A. LEWIS et al. 

Judge's Charge. 

I. When the evidence on a question at issue is confliaing, the losing party 
cannot complain when the trial judge leaves the question to the jury, 
with an impartial charge as to the law. 

2. The trial judge is not required, in the absence of a prayer for special in- 
structions, to present the evidence in his charge in every possible aspect. 
I f  the parties desire more specific instructions, they must ask for them 
at the proper time. 

(297) CIVIL ACTION, tried before MacRae, Judge, and a jury, a t  
August Term, 1886, of STOKES Superior Court. 

I There was a judgment on the verdict for the plaintiffs, and the de- 
fendants appealed. 

I The facts are fully set out in the opinion. 

Mr. John T. Horehed,  filed a brief for the plaintiffs. 
Messrs. W. N. Mebane, W .  B. Glenin and C. B. Watson, for the de- 

f endants. 

I 
MEICRIMON, J. I t  is stated in  the case stated on appeal, that the only 

point contested on the trial, was as to whether the note, (the single bond 
sued upon), was executed by L. D. Lewis, as contended by the plaintiffs, 
or whether the same was a forgery, as alleged by the defendants. This 
being so, we are unable to discover any error in  the instruction of the 
Court to the jury, complained of by the appellant. I t  was admitted 
that Lewis did not himself sign the bond, but the plaintiffs both testi- 
fied that he could not write, and that he was present, and by his direction 
the plaintiff W. T. Morgan signed the bond for him. This the defend- 
ant flatly denied, and there was conflicting evidence. The Court told 
the jury, that the single question was, whether the defendant L. D. 
Lewis stood by and directed the plaintiff W. T. Morgan to sign his 
name to the bond for him; that if he did, then the bond was his, and 
they should find the first issue in  the affirmative, otherwise in the nega- 
tive. The plaintiffs could not complain of this. I n  view of the evi- 
dence, i t  was a proper presentation of the question to the jury. 

The Court properly told them, that i f  they should find the first issue 
i n  the negative, then they should also find the second one in the 

I (298) negative, because there was no evidence that the defendants, or 
either of them, owed the plaintiffs, on any account other than the 
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alleged bond. The issue was simple, and the facts were few and plain. 
The Court gave the jury the brief instruction complained of, not un- 
favorable to the plaintiffs, that enabled them to see clearly the issue sub- 
mitted to them, and the evidence bearing upon it. This was sufficient. 
I f  the plaintiffs desired that the instructions should be fuller-more 
explanatory-or that some possible view of the facts, not obvious, should 
be presented to them, then they should haae asked the Court so to do. 
As they did not, that it was not done, mas not error. The Court is not 
required to present possible aspects of the facts in their bearing on an 
issue, certainly not when they are not requested to do so. 

There is no error, and the judgment must be affirmed. 
No error. Affirmed. 

Cited: W i l l e y  v. R. R., 96 N .  C., 411; Boon v. .Murphy, 108 N. C., 
192; E m r y  ?;. R. R., 109 K. C., 602; Gwaltney v. T i m b e r  Go., 115 N .  C., 
584; Russell v. R. R., 118 N. C., 1112; Nelson v. Ins. Go., 120 N. C., 
306; Patterson v. Mills,  121 N. C., 269. 

EPHRAIRI CLAPTOK r. THE TRUSTEES O F  RTEWTOS ACADEMY. 

Contract. 

TTliere the plaintiff contracted with a committee of citizens to build a rchool- 
house on the lands of a corporation, and to pay the expenses a subscrip- 
tion list was made, and it was agreed that the plaintiff should get pay- 
ment for his mork from the parties whose names were on the subscription 
list, it was held, that the corporation was not liable for the work done by 
the plaintiff, and much less so was a new corporation, created long after 
the work n-as done. for the same purposes as the old one. 

This was a CIVIL acTrol?r, tried before Shipp ,  Judge,  at June Term, 
1886, of BUNCOMBE Superior Court. 

The action mas to recover the value of work and labor done for de- 
fendants, in building an academy, known as the Newton Academy, in 
the county of Buncombe, about the year 1858. 

The plaintiff introduced one Thos. L. Clayton, who swore that (299) 
his father built the wood work of a house on the land of the 
defendant, in 1857 or 1858; that he superintended the work, and that 
this was all he knew about the matter, except ~x-hat his father had told 
him. 
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The plaintiff then introduced one W. W. McDomell, ~ h o  more  that  
he, one erening after banking hours, i n  1857 or 1858, went out on the 
streets in  Ashedle ,  and without the solicitation of any one, and because 
he felt an  interest i n  the Newton Academy school, his father having 
been educated there, and being desirous of educating his sons there, 
he procured a subscription from the citizens to build the present 
building, and that shortly afterwards, there was a public meeting in  
the Court House in  i2she~ille, to consider the necessary steps to 
take to put up  the building. At that meeting, many persons were 
present. M. Patton, one of the original incorporators, was pres- 
ent. He, 31. Patton and W. J. Alexander, were appointed by the meet- 
ing a committee to make contracts for the erection of the building. 
They were instructed to offer the subscription list to the coxtractors for  
the erection, and they did so. H e  bid in the brick work through his 
partner. Mr. Shackelford and N r .  Clayton bid in the wood work at  
$1,250. I t  was agreed that N r .  Clayton, as well as himself, should take 
the subscription in payment for the work. He  mas fully paid in the 
subscription, and knows a part  of a list, amounting to over $800, was 
given by him to Mr. Clayton. I t  mas his understanding that  Alexander 
gave X r .  Clayton a list to make up the balance. 

The subscriptions were all good, and mere about $3,600 in  amount, 
and it only required about $2,800 to complete the building. The re- 
mainder of the subscription, after paying for the work done by Clayton 
and his firm, was spent in  putting up a teacher's house on the grounds. 
The trustees of the academy had not met for many years, and most of 
them TTere dead. They did not know of the subscription, nor did they 

have anything to do ~ v i t h  the work. Their consent was not asked. 
(300) I t  was a movement on the part of the citizens. The trustees of 

Sewton Academy had nothing to do with it i n  any way. H e  only 
collected a part of the subscription list, but it was his fault that he did 
not get it all. The trustees of the Kenton Academy never receiaed the  
work. The committee never formally accepted it. There was no nieet- 
ing of the trustees of Xewton Academy from 1847 to 1874. When the 
Legislature appointed new trustees, or some time aftern~ards in 1874, 
there mas a meeting and new organization. They then nent  into posses- 
sion of the house, but never said or did anything looking towards paying 
for it. They found the house there, and went into it, and that is all. 
They have had a school there el-er since. This is one of the oldest 
educational institutions in this part of the State, and is just outside 
of the corporate limits of Asheville. 

E. Clayton swore, that he made the coiltract to do the wood work 
with a committee, but did not remember who the committee were. 

270 



1 N. C.] OCTOBER TERM, 1886. 

Turned over the work to the committee. Contracted to do the work fo r  
the committee. Was not paid but about $600. He  thought he was to 
be paid out of the subscription list. Was a subscriber himself to the 
amount of $100. Thinks he was present at the meeting of the citizens, 
but not certain. He  is now 82 yeam old. 

The plaintiff here closed his case, when his Honor intimated that it 
was his opinion that there was no evidence to show that the defendant 
was liable to the plaintiff for his demand. 

The plaintiff, in deference to the opinion of the Court, submitted to 
a judgment of nonsuit, and appealed to the Supreme Court. 

Mr. Geol. A. Shuford, for the plaintiff. 
Mr. Chas. A. Mooye, for the defendant. 

ASHE, J. (after stating the facts). This action is manifestly without 
merit. 

The plaintiff built the house in question, under a special con- (301) 
tract made with a committee of the citizens of the county of 
Buncombe. The funds raised for the purpose of building the Academy 
was by subscription, and it was expressly agreed between the plaintiff 
and the committee, as proved by W. W. McDowell, one of the contractors 
to do the brick work, that Mr. Clayton, the plaintiff, as well as himself, 
should take the subscription in payment for the work. The subscriptions 
were all good, and were about $3,600.00, and it only required about 
$2,800.00 to complete the building. The then trustees of the Academy 
had not met in many years, and most of them were dead. They did not 
know of the subscription, nor did they have anything to do with the 
work. Their consent was not asked. The plaintiff himself testified 
that he thought he was to be paid out of the subscription list. Had the 
original trustees all been alive when the building was completed, they 
would not have been liable to the plaintiff for his work, for i t  was a 
special contract between him and the committee of the citizens who had 
gotten up the subscription for the erection of the building. 

There was no privity of contract between the plaintiff and the original 
trustees, and there being a special contract that the plaintiff was to look 
to the subscription list for his compensation, they were in no sense liable 
to him for  the work done by him. So if they were not liable, much 
less are the present trustees liable, who had at the time no corporate 
existence, and were only brought into existence by an act of the Legisla- 
ture some twenty-five years after the work was done, under a new 
organization. 

There is no error. The judgment of the Superior Court is  affirmed, 
No error. Affirmed. 
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ATLANTIC, TICNNESSEE AND OHIO RAIlAOAD CO. v. J. I<. PURIFOY 
et als. 

Issues-Verdict. 

1. The verdict must be talren in connection with, and interpreted by the issue, 
and when by necessary implication the answer to the issuc disposes of the 
matter in controversy, it will not bc set aside, although not so full as 
might be desirable. 

2. So, where in an action to set up a lost dced, the jury found that the defend- 
ant had not executed a deed for any part of the land, but did riot spccifi- 
cally find that no deed was ever executed, i t  was held, that the vcrdict 
was sufficieritly responsive. 

CIVIL ACTION, tried before Xhipp, Judge, and a jury, at  August Term, 
1885, of MECKLENBUEC: Superior Court. 

The following is a copy of the issues submitted to the jury on the 
trial, and the response to the first one. They did not respond to the 
second and third ones : 

I. "Did Mortin~er Johnson execute and deliver a deed to the Atlantic, 
Tennessee and Ohio Railroad company in 1859 or 1860, for the land in 
controversy, or any part thereof ? I f  so, what part 8" Answer : "No 
part." 

11. "Has same been lost or destroyed? 
111. "When was the deed lost or destroyed, if lost or destroyed?" 
I t  appears from the case stated on appeal, that upon the reridition of 

the verdict set out in  the record, the counsel for plaintiff moved in arrest 
of judgrncnt, upon the ground that the verdict was not a proper response 
to the issue, and was insensible; and also moved that the verdict be set 
aside, and a new trial granted. The Court refused the motion of the 
counsel of plaintiff, and rendered judgment for the defendant. 

Plaintiff appealed to Supreme Court. 

(303) Mr.. R. B. Johnston, for the plaintiff. 
Mr. T .  M. Pittman., for the defendants. 

MEEEIMON, J. (after stating the facts). I t  had been better if the jury 
had answered in  terms and formally each question embraced by tho first 
issue. But by plain and necessary implication, the response to it is, in 
eficct, a negative answer to each of these qucstions. The verdict must 
be taken and interpreted in connection with the issue, and thus inter- 
preted, it unmistakably implies that there was no such deed as that de- 
scribed in the issue, for any part of the land in question. I f  there was 
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no such deed f o r  a n y  p a r t  of the  land, then there was none such as  in- 
quired about. There  a a s ,  therefore, no such deed lost o r  destroyed a t  
a n y  time, and  hence, the  second and th i rd  issues were immaterial,  and a 
verdict upon them was unnecessary. 

T h e  verdict was  intelligible, and i n  effect, ascertained the  fac t  i n  
question. I t  was clearly not void, and  the  Court  properly declined t o  sa 
declare. I f  i n  a n y  aspect of the  matter,  the  Court  could see tha t  t h e  
plaintiff had suffered prejudice because the verdict was not fuller and  
more explicit, i t  might  have set it aside, and  directed a new t r i a l ;  but  i t  
seems t h a t  the  c o u r t  was satisfied with it ,  and  therefore refused to g r a n t  
the motion of the  appellant i n  the  exercise of i ts  discretionary power. 

There  is  no error, and  the  judgment must be affirmed. 
No error .  Affirmed. 

Cited': Todd c. Mackie, 160  N. C., 356. 

JAMES M. HEGGIE v. CHAS. HILL et  als. 

Joinder of Causes of Action-Multif ariousness. 

1. The provisions of The Code in regard to the joinder of causes of action, 
have not made any substantial change from the rules of equity practice 
in regard to multifarious bills, except to enlarge the right to unite in one 
action digerent causes of action. 

2. Under the former equity practice, the bill was not multifarious, when there  
was a general right in the plaintiff, covering the whole case, although the 
rights of the defendants may have been distinct. 

3. Where there were two mortgages on a tract of land, and it  was sold first 
under the second mortgage, and afterwards under the first, and then the 
interest of the purchaser a t  the sale under the first mortgage was sold 
under execution, an action by the purchaser a t  the sale under the second 
mortgage, against the purchaser a t  the execution sale, the purchaser a t  
the sale under the first mortgage, and the first mortgagee, alleging that  
the first mortgage debt was paid, or nearly so, a t  the time of the sale 
under that mortgage, and asking judgment. 1st. For the possession of the 
land if the debt had been paid, and if not ;  2d. For an account of the 
amount due on the first mortgage, and for the payment to him of the 
excess of the purchase money after paying the debt; I t  was held, that  the 
complaint was not multifarious, and a demurrer for misjoinder of causes 
of action would be orerruled. 

(Bedsole I-. Xonroe, 40 N. C., 313; Parish v. Bloan, 38 N. C., 607; Watson v, 
Cox, 36 N. C., 389; Young v. Young, 81 N. C., 92, cited and approved). 
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(304) This was a CIVIL ACTION, tried before Clark, Judge, at the 
January Term, 1886, of the Superior Court of GRBKVILLE county, 

and brought to this Court by the appeal of the defendants, other than 
the defendant The People's Building and Loan Association, which did 
not appeal. 

The action was brought to recover the possession of the land described 
in the complaint, from the defendants Hill and Watkins, in one aspect 
of the case, and in the other, the recovery from the People's Building 
and Loan Association of the surplus of the proceeds bf the sale of the 
same land, after satisfying a debt due them, and secured by a mortgage 
upon the said land. The facts of the case are fully stated in the opinion 
of the Court. The defendants demurred to the complaint, and assigned 
as grounds of demurrer, that there are united in the complaint separate 
and distinct causes of action against the People's Building and Loan 
Association and the other defendants, which have no connection with 
each other, and because these causes of action, as alleged, are respec- 
tively founded upon allegations that are so contradictory, that they are 
destructive the one of the other, and for these reasons the complaint is 

multifarious, and the action should be dismissed. 
(305) The demurrer was overruled by the Court, and the defendants 

appealed. 

Mr. A. W ,  Graham, for the plaintiff. 
Mr. H. T. Watkins,  for the defendants. 

ASHE, J. (after stating the facts). The grounds assigned for the de- 
murrer, present the sole question for our consideration: "Whether the 
complaint is obnoxious to the objection of multifariousness." 

hAbill is multifarious, as the t k n  is generally understood, when there 
is a misjoinder of distinct and independent causes of action. Adams 
Equity, p. 309, note. 1. 

Whether a complaint is multifarious, usually resolves itself into the 
question, whether the causes of action united, are such that they may be 
joined in the same action. The Code, $267, Sub. Div. 1, provides, "that 
causes of action may be joined when they arise out of the same trans- 
action, or transactions connected with the same subject of action." 

This section of The Code, we do not think, makes any substantial 
change in the rules of practice which obtained before the adoption of 
The Code in the Courts of Equity with regard to multifariousness. 

Whatever effect i t  may have had, has been to enlarge the right of unit- 
ing in one action different causes of action. 

The rule in such a case as existing prior to The Code, was thus an- 
nounced by RUBFIN, C. J., in Bedsole v. Nonroe, 40 N.  C., 313 : "If the 
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grounds of the bill be not entirely distinct and wholly unconnected; if 
they arise out of one and the same transaction, or series of transactions, 
forming one course of dealing, and all tending to one end-if one un- 
connected story can be told of the whole, the objection cannot apply." 
And i t  has been held not to apply: "When there has been a general 
right in  the plaintiff, covering the whole case, although the rights of the 
defendants may have been distinct.'' Whaly v. Dawson, 2 Sch. 
and Lef., 370, and Dimmock v. Nixby, 20 Pick., 368. Nor will (306) 
i t  apply, when one general right is claimed by the plaintiff, 
though the individuals made defendants have separate and distinct 
rights, and in such a case, they may be all charged in  the same bill, and 
a demurrer for that cause will not be sustained. Parish v. Xloan, 38 
N.  C., 607; and to the same effect is Watson v. Cox, 36 N.  C., 389 ; and 
in  Obin v. Platt, 3 How. (U.  S.), 411, i t  is held, that:  "When the 
interests of different parties are so complicated in  different transactions, 
that the entire justice could not be conveniently done without uniting 
the whole, the bill is not multifarious." And in  Alabama it has been 
held, that the objection of multifariousness is confined to cases where 
the cause of action against each defendant is entirely distinct and sepa- 
rate i n  its subject matter from that of his co-defendants. Kenaedy v. 
Kennedy, 2 Ala., 571. 

We have referred to these cases as authorities upon the question under 
consideration, for the reason that in the case of Young v. Young, 81 
N. C., 92, this Court held, in view of the conflicting and unsatisfactory 
interpretations given to the section in question by the different Courts 
and text writers, it was a safe guide to resort to the principles and rules 
adopted and used by the former Courts of Equity, especially as The 
Code practice has been assimilated in  a great measure to that of the 
Courts of Equity. 

But in  addition to these authorities, we refer to what Mr. Bliss, in his 
work on Code Pleading, $110, has laid down as the rule of practice in 
such cases. Speaking of the improper union of defendants under this sec- 
tion of The Code, he says: "When several persons, although unconnected 
with each other, are made defendants, a demurrer will not lie if they 
have a common interest centering in the point in issue in  the cause." 
And in  5126, treating of the joinder of distinct causes, he says: "Not 
only under this class may all causes of action be united in one proceed- 
ing, that arises out of the same transaction, but also those that arise 
from different transactions, provided they are connected with the same 
subject of the action." 

Now applying the principles announced by these authorities to (307) 
the facts of this case, the question recurs, is the complaint multi- 
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farious? The facts are, C. C. Heggie became indebted in  about one 
thousand dollars to the defendant, the People's Building and Loan Asso- 
ciation, and gave them a mortgage on the land in question, in  the year 
1873, to secure the debt, and subsequently, in  1874, the said C. C. 
Heggie gave a second mortgage on the same land, to John W. Hays, 
trustee, to secure a debt of five hundred dollars which he owed to Finch 
and Harris, and in February thereafter, Hays foreclosed the second 
mortgage by a sale of the land, and the plaintiff became the purchaser, 
at  the price of $625.00, and obtained a deed from the trustee in  fee 
simple. 

On the 5th of July, 1875, the People's Building and Loan Associa- 
tion foreclosed its first mortgage by sale of the land, when the defendant 
N. M. Wilson became the purchaser, at  the price of $1,066, and after- 
wards, to-wit, on the 4th day of August, 1879, the land was sold by the 
Sheriff, under an execution in favor of the defendants Hill  and Watkins, 
against said Wilson, and purchased by the said C. C. Hill  and Charles 
Watkins. And that on the 4th day of August, 1879, the said Wilson, 
Hill, and Watkins knew of the equity of the plaintiff. 

The plaintiff alleged in the complaint, that he had been informed and 
believed that the indebtedness of Heggie to the People's Building and 
Loan Association had been discharged, but if not, there was only $177.57 
due to the Association. 

This balance, we must assume, was claimed by the Association, as the 
plaintiff had alleged that he was informed and believed that the entire 
debt had been paid. 

The plaintiff, as he alleged, was the owner of the equity of redemp- 
tion, and entitled to the surplus, if any, after satisfying the debt secured 
by the first mortgage, provided there was any part of the debt secured 
by that mortgage remaining due at the time of the sale, but if the mort- 
gage had been satisfied before the sale, the sale was void, and the pur- 

chasers, Wilson and Hill and Watkins, got no title to the land; 
(308) and if they obtained no title, by reason of the nullity of the sale, 

the incumbrance of the first mortgage having been put out of the 
way, the plaintiff obtained a good and perfect title to the land, by his 
purchase, under the second mortgage, and would be entitled to recover 
the possession from the defendants Hill  and Watkins. 

The plaintiff's action is in  the nature of a bill in equity with a double 
aspect. 

He  says if the first mortgage was satisfied before the sale to Wilson, 
he is entitled to the land, but if not satisfied, he is entitled to recover the 
surplus, if any, after paying the debt secured by the first mortgage. 

I n  this view of the case, it would seem to involve the necessity of an 
account, as prayed for, of the payments made by Heggie, the mortgagor, 

276 



N. C.] OCTOBER TERM, 1886. 

to the People's Building and Loan Association, in the result of which 
the other defendants are Quite as much interested as the Association, 
for their title depends upon the fact that the mortgage under which they 
purchased was unsatisfied at  the time of the sale. 911 of the trans- 
actions of the different defendants, tend to and center upon the one 
question, whether the first mortgage was satisfied when the sale was had 
under it. This being so, upon all the authorities cited, whether existing 
before or since The Code, warrants the joinder of the causes in this 
complaint. What is the subject of an action, is more easily described 
than defined. Judge Bliss thus illustrates i t :  He says, in 8126, "In 
an  action to recoverthe possession of land, the right is to the possession, 
the wrong is the dispossession; the object is to obtain possession, and 
the subject,  or that in  regard to which the action is brought, is the land." 
Here the plaintiff's interest in the land is the subject of the action, and 
although the purchase by the plaintiff under one mortgage, and that by 
Wilson. Hill and Watkins under the other. are distinct transactions, 
they are transactions connected with the same subject of the action. 

The right asserted by the plaintiff covers the whole case, and (309) 
upon the authorities we have cited, it can make no difference that 
the rights of the defendants are distinct. But they are not so distinct 
but that the liabilities of some of the defendants are dependent upon the 
liabilities of the others, and this necessarily requires an account to be 
taken to determine their respective rights and liabilities. This, it seems 
to us, settles the question of misjoinder; and our conclusion is, the com- 
plaint is not multifarious, and the judgment of the Superior Court is 
consequently affirmed, and the cause remanded to the Superior Court of 
~ r a n v i l l e  cbunty, that the defendant may answer the complaint, if he 
should be so advised. 

No error. Affirmed. 

Ci ted:  Outland v.  Outland,  113 N. C., 75 ;  Pretzfelder v. I n s .  Co., 116 
K. C., 496; Xolomofi v. Bates ,  118 K. C., 316; Cook v. Xmith,  119 N .  C., 
335; Daniels v. Fozule~ ,  120 N. C., 16 ;  Fislzer v. T r u s t  Co., 138 N. C., 
240;  R i c k s  v. Wilson ,  131 N. C., 49;  Chemical Co. v. Floyd,  158 N .  C., 
462;  Lee v. Thorn ton ,  171 N .  C., 213; Sewing Xachine  Co. v. Burger ,  
181 N. C., 256; Craven County  v. Investment  Co., 201 3. C., 529. 
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DAVID BETHEA v. L. W. BYRD. 

Evidence-Boundury-Declarations. 

1. The declarations of deceased persons, who were disinterested a t  the time 
the declarations vere made, i11 respect to the location of boundary lines 
and corners of land, are competent evidence to prove their location, if the 
deceased person had opportunity to be informed in respect thereto. 

2. Such declarations are not evidence if the person making them is still alive, 
whether living in this State or not, nor if made by a person interested a t  
the time of making them, nor if made post litem motam. 

3. The mere fact that the witness whose declarations it is sought to give in 
evidence, owned a tract of land adjoining that whose corners he pointed 
out, does not make him incompetent. 

(Sasscr v. Herring, 14 N. C., 340; Hartxog v. Hubbard, 19 N. C., 241; Mason 
v. McCol-mick, 85 N. C., 226; FI-y v. Cur~t-ie, 91 N. C., 436; Halstead v. 
Mullen. 93 N. C., 252; Smith v. Walker, 4 N. C., 127; Da~zcy v. Sugg, 19 
N. C., 515; Hedriclc v. Gobble, 63 N. C., 48; Caldwcll v. Neely, 81 N. C., 114, 
cited and approved). 

CIVIL ACTION, tried before Shepherd, Judge, and a jury, a t  Fa l l  Term, 
1884, of HARNETT Superior Court. 

The  par t  of the case settled upon appeal necessary to be stated here, is  
as follows : 

(310) 1st EXCEPTION.-In attempting t o  establish the location of the 
Clevins grant, among other evidence relating to the second corner 

a t  "M" (on the plat), the defendant offered to prove by a witness named 
Byrd, that  many years ago an  adjoining proprietor, J. T. McLean, now 
dead, pointed out to him this corner, a t  the corner of the Byrd  garden, 
and told him this was a corner of the Timothy Clevins 300 acres. The  
evidence was objected to by the plaintiff, for  the  reason that  the deceased 
informant, being an  adjoining proprietor, was interested i n  the location 
of the grant, and was in  effect making evidence for himself; it being also 
i n  evidence that  the said adjoining proprietor claimed under a grant of 
younger date than the grant to Tinlothy Clevins, referred to in state- 
ment of plaintiff's case. 

Defendant excepted. 
There was a verdict of the jury for the  plaintiff, and the  Court gave 

judgment accordingly. Thereupon, the defendant appealed to this  
Court. 

No counsel for the plaintiff. 
Mr. J. H. Fleming, for the defendant. 
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MERRIMOK, J. (after  stating the facts). I t  is settled by numerous 
decisions of this Court, that the declarations of deceased persons who 
were disinterested a t  the time such declarations were made, in respect to  
boundary lines and corners of land, are competent eridence to prove 
their location, if such persons had opportunity to  be informed in respect 
thereto. I t  is true, that  such exridenee is  hearsay in i ts  nature, but i t  
has  been deemed necessary to classify i t  with, and make it one of the 
exceptions to the general rule of law, that  hearsay is not competent as 
evidence. Whether this exception comes strictly within the spirit and 
reason of the rule, may admit of some question, but however this may 
be, it  is now, and has been for a long period, the lam of this State. The  
reason of the exception seems to have been, and indeed, still is, the cir- 
cumstances of the country, and the uncertainty, confusion, and indis- 
tinctness generally, of boundary lines and corners of tracts of land that  
belong to individuals. 

These and like considerations have rendered the exception (311) 
necessary. Such evidence is not of a very high type, and may 
not ordinarily be very satisfactory, still, it  is  found that  i t  subserres the 
ends of justice. Sasser v. Herring. 14 N.  C., 340; Hurfzog v. Hubbnrd, 
19  N.  C., 241; ~Uason v. -WcCormiclc, 85 N. C., 226; Fry v. Currie, 91 
N .  C.. 436: Halstead v. Xullen. 93 N .  C.. 252. 

Such declarations are not, however, evidence, if the person making 
them is  still alive, in or out of this State, nor if made by a person 
interested at  the t ime of making them, however long ago they may have 
been made, nor if made by deceased persons post litem motam. They 
must be such as  were made by a person entirely disinterested, and they 
will have more or less wight, accordingly as the maker of them had 
opportunity, good or indifferent, to have knowledge of the boundary 
line or lines, or corner referred to, and as he may have made them 
casually and loosely, or with care and upon consideration. Xmith r. 
Walker, 4 N .  C., 127;  Hartzog v. Hubbard, supra; Damy v. Sugg, 19 
N.  C., 515; Hedrick v. Gobble, 63 IS. C., 48;  Caldwell v. ATeely, 81 
N. C., 114;  Mason. v. ~VcCormick, supra. 

The declarations mentioned in  the exception, as offered by the appel- 
lant, and which were rejected by the Court, seem to us  to have been 
pertinent and competent. They were of a person deceased, made many 
years ago. I t  does not appear that  he had the slightest interest in the 
location of the corner which he uointed out to the witness as that of 
the grant  i n  question, a t  the time he did so, or indeed a t  any time. H e  
did not, so f a r  as appears, claim under that grant, or against it, or have 
any interest i n  it, and if lie claimed a tract of land adjoining that of 
the grant, under a grant  prior to it, this could not of itself render him 
interested. The  mere fact that  he was the owner of an  adjoining tract 
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of land did not necessarily make him interested-he was not seeking to 
point out his own corner, but that of the "Clevins grantv-not to pro- 
mote his interests and advantage-to enlarge or change his boundary, or 

those of any other person. So far as we can see, he was content 
(312) with his own lines and boundary. I t  seems that he was entirely 

disinterested, and his declarations come exactly within the excep- 
tion above pointed out. H e  had lands adjoining the lands embraced 
by the grant, and therefore very likely had knowledge of the lines and 
corners of the grant, co-incident with his lines, and he could probably 
speak knowingly and advisedly. The case of Mason v. McCo~rniclc, 
supra, is in  some respects like this. I n  that case the Chief Justice said : 
"The declaration, moreover, is not used to ascertain and fix the limits 
of the declarant's own land, but the corner of an adjoining tract, to 
determine its location, and the evidence is not rendered incompetent 
because that corner is co-incident with one of his own boundaries." Fry 
v. Currie, supra, and Halstead v. Mullen, supra, are to the same effect. 

I t  behooved the appellee to show that the person who made the decla- 
rations in question, was interested at the time he made them. As we 
have seen, the facts that he was '(an adjoining proprietor," and that he 
"claimed under" a junior grant, did not prove that he was interested. 
I f  there were other facts tending to show that he was, these ought to 
appear. As such facts do not appear in the record, it must be taken 
that they did not on the trial. 

There is error, because of which the appellant is entitled to a new 
trial. To that end, let this opinion be certified to the Superior Court, 
according to law. 

Error. Reversed. 

Cited: Dugger v. McKesson, 100 N.  C., 10;  Fry  v. Cumie,  103 N. C., 
204; Lewis v. Lumber Go., 113 N. C., 62; Yozu v. Hamilton,  136 N. C., 
359; Hemphil l  v. Hemphil l ,  138 N. C., 506; Singleton v. Roebuclc, 178 
N.  C., 203; Brown, v. Buchanan, 194 N .  C., 678. 

JOSEPH DOBSON et als. v. ROXANA SIMONTON, Extrx., et als. 

Creditor's Bill-Right to Participate in Pun,d. 

Where, upon the pretended organization of a bank, a person allowed himself to 
be held out as President, and after the failure of the bank, he sued 
by one of the depositors of the pretended bank, for the amount of his 
deposit, and a recovery had against him, which he paid, such depositor 
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cannot afterwards come in and prove his entire debt against the bank, in 
a proceeding instituted by its creditors for the purpose of distributing its 
assets in payment of its debts. 

(Hauser  v. Tate, 85 N. C., 82, cited and approved). 

CIVIL ACTION, in the nature of a creditor's bill, heard by (313) 
MacRae, Judge, upon exceptions to the report of a referee, at 
February Term, 1886, of IREDELL Superior Court. 

The statute (Pr ,  Acts, 1869-'70, ch. 64,) authorized the organization 
.of the "Bank of Statesville," with a capital stock not exceeding $500,000. 

Such bank was never in fact organized, but certain parties subscribed 
for shares of stock, preparatory to a contemplated organization of it. 
R. F. Simonton professed to be Cashier of such a bank, and Samuel 
McD. Tate was held out to the business community as President thereof, 
and the business of banking was done under the name of the "Bank of 
Statesville." I n  the course of such business, many persons made de- 
posits with said Simonton as Cashier of such bank, and it purported to 
exist and to assume business liabilities as banks ordinarily do. 

At length the business so conducted failed, and the supposed bank no 
longer paid its debts due depositors, and others. Thereupon, the present 
appellant, T. C. Hauser, as a depositor in  this supposed bank, brought 
his action against the said Tate, alleging that he had allowed himself to 
be held out to the business world as President of a real bank, of the 
name mentioned, when in fact there was none, and had thus giren the 
supposed bank character and credit, and thus he had rendered himself 
personally liable to him for the amount of his deposit mentioned. I n  
that action, the plaintiff obtained judgment for so much of the money 
he so deposited with said Simonton, Cashier, as he demanded in his 
complaint, leaving a balance not embraced in the action and judgment. 
This judgment Tate paid and discharged. See Hauser v. Tate, 85 
N.  C., 82. 

Afterwards, the creditors of the supposed bank brought this, a cred- 
itor's action, to wind up its affairs, and obtain payment of their 
debts respectively. I n  the course of the action, a referee was (314) 
appointed, and directed to take proof of debts, and to state and 
report an account thereof. The appellant went before the referee, and 
proved his debts, claiming the whole amount of his deposit, including 
the part thereof he had received from the said Tate in the action first 
above mentioned, and his debt thus proven was allowed by the referee. 
Other creditors excepted to the report of the referee, upon the groundn 
that the appellant had received from Tate the greater part of his debt, 
and he was not therefore entitled to be paid this same part a second 
time. There was a further reference, to ascertain the facts in respect 
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to the appellant's claim. The referee reported his findings of fact, and 
further action n a s  had in the Court below, as  follow^ : 

"4th. I find that the same eridences of debt Jvere sued upon in the 
action of T.  C. Hauser against the Bank of Statesville, in Iredell Supe- 
rior Court, that  lvere sued upon in the action in Romm Superior Court 
of T. C. Hauser against S. M c D o ~ ~ e l l  Tate." 

To this finding of the referee, T .  C. Hauser filed the fol1on:ing excep- 
tion : 

3. The referee erroneously finds (4th finding), "That the same ~ r i -  
dences of debt were sued upon in the action of T. C. Eauser  against the 
Bank of Statesrille, in Iredell Superior Court, that were sued upon in 
the action in Roman Superior Court of T. C. Hauser against S. Mc- 
Dome11 Tate," but failed to find, as he should have done from the evi- 
dence, that  the two actions r e r e  founded upon entirely different causes of 
action. That  the former was an  action upon a contract to repay cer- 
tain sums of money, with eight per cent. interest, as evidenced by cer- 
tain certificates of deposit given by the Bank of Statesville to T.  C. 
Hauser for money deposited by him in  said bank; while the latter m-as 
an  action in  tort for damages, because of the wrongful and fraudulent 
acts of the defendant. 

Upon this exception his Honor ruled, and found the facts as fo l lom:  
"While the finding of the referee is not, strictly speaking, coy- 

(315) rect, when he states that the same evidences of debt  ere ~ u e d  
upon in the action of T .  C. Hauser against the Bank of States- 

rille, i n  Iredell, that were sued upon in  T. C. Hauser agaimt S. Uc-  
Dowel1 Tatc, i n  Rowan Superior Court, yet the action in  Rowan x i s  for 
damages for loss to plaintiff, by reason of the conduct of defendant i n  
inducing plaintiff to make deposits in the Bank of Statesville, and the 
damages ascertained in that action were the balance due on plaintiff's 
certificates, afterwards reduced to come n'ithin the sum demanded in the 
complaillt, which was $2,500.00. 

"While the action against the bank v a s  upon the certificates as eri- 
dences of indebtedness, it  is found as a further fact, that i t  does not 
appear that  S .  McD. Tate has set u p  any c l a in~  against the receiver for 
the sun1 paid by him, on the judgment against him, or any part  thereof. 

"This Court is, i n  this proceeding, adniinistering the effects of the 
Bank of Statesville for the benefit of all its creditors who choose to avail 
themsell-es of its aid, and in the opinion of the Court, it would be 
inequitable to pay to this plaintiff such proportion of the fund as if he 
had received nothing from his judgment against the President of the 
Bank, Mr.  Tate. 

"But as each judgment is a separate and original judgment, the proof 
of the judgmeilt against the Bank should stand, and plaintiff be paid in  
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the same proportion as the other creditors up  to a sufficient amount to 
satisfy the balance due on his certificates, after deducting the amount 
received by him i n  satisfaction of the Tate judgment." 

T o  this ruling of his Honor, the plaintiff T .  C. Hauser excepts. 
From the judgment, the plaintiff T .  C. Hauser appeals to the Supreme 

Court. 

,Wessrs. E. S. Gaither and John Deuereuz, Jr., for the plaintiff 
Hauser. 

illr. D. S f .  Furches, for the defendants. 

MERRIMON, J. (after  stating the facts). I t  was earnestly con- (316) 
tended by counsel on the argument before us, that  the appellant's 
action mentioned against Tate mas founded upon a tort, and his recovery 
thereon was damages for a tortious injury, and therefore his debt against 
the supposed bank referred to, remained unpaid, and unaffected by such 
recovery, and he has the right to share in the assets of the bank to be 
distributed to its creditors i n  this action, to the extent of the whole of 
his alleged debt. 

I f  this coiltention were mell founded, it is not a t  all certain that the 
appellant would be entitled to p row so much of his claim as is equal to  
the sum of money he r e c o ~ ~ e ~ e d  and received from Tate in the action 
referred to. The  recovery from the latter was so much of the appellee's 
deposit in the supposed bank, as mas demanded in  that  action; it was 
expressly made the ground and the measure of the recovery. I f  the 
cause of the action had been tort, and the recovery damages therefor, 
then the measure of damages ~ ~ o u l d  have been-not the debt demanded- 
but only a sun1 of money equal to so niuuh of the debt as the bank could 
not pay. 

Bu t  vie think the counsel for the appellant misapprehends the nature 
of the cause of action sued upon against, and the recovery from Tate. 
The  Court held in  that  action, that he, lxt~&g al1o:ved hiiilself to be 
advertised and held out to the business community as President of the 
supposed hank, thereby made himself liable directly for  he plaintiff's 
debt-the deposit-the very debt the appellee seeks to prove and have 
paid i n  this action. I n  the action agalnst Tate, the Court alio-c~ed the 
plaintiff, the present appellant, not to recover damages as for a tort, but 
his debt-the debt i n  great part hc nox- ~ e e k s  to prove and have paid a 
second time. This appears from the record of that  action, and  as mell 
from what this Court said on the appeal i11 it. I n  that  appeal, Hauser 
o. Tate, 85 X. C., 81, this Court, the Chief Justice d e l i ~ e r i n ~  the opin- 
ion, said:  "The remaining exception is to the direction as to the dam- 
ages, and is equally untenable. If the defendant's legal uudertaking was 
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collateral and subsidiary, the damages would consist in  the money 
(317) actually lost, that is, the entire sum, lass that receivable in the 

distribution of the assets by the receiver. But the obligation is 
direct  and original, as that imposed on Simonton himself, because of his 
participation in giving the bank credit, and inducing the plaintiff to 
make deposts." 

The appellant having been allowed to recover from Tate the grcater 
part  of the very debt he now seeks to prove in this action, and having 
received the mor~ey in  discharge of that recovery, he has not the shadow 
of right to have the same amount allowed and paid a second time. 

There is no error in  the order appealed from, of which the appellant 
can complain, and the other creditors do not appeal. 

Lct this opinion be certified to the Supcrior Court, to the end that 
further. proceedirlgs may be had in thc action according to law. I t  is 
so  ordered. 

No error. Affirmed. 

Ci2ed: S .  c., 100 N.  C., 57. 

W. C. MAXWELL, Admr., v. J. 11. BLAIR et al. 

Judgment-Excusable Negligence-Special Proceedings-Interlocutory 
Order. 

1. The Clerk of the Superior Court cannot set aside a judgment in a special 
proceeding, f o r  excusable negligence, under the provisions of $274 of 
Tllc Code, but he can allow an amendment under the provisions of $273. 

2. Interlocutory orders arc under the control of the Court, and upon good 
cause shown, they can be amended, modified, changed or rescinded, as the 
court may think proper. 

3. So, wherc~ in a proceeding to sell land for assets, the decree for salc em- 
braced some land which was the property of one of the defendants, and 
which did not belong to the ancestor, but by a mistake the defcndant did 
not discover it until after the sale, and when the notice to confirm the 
sale was made, i t  was held, that the Clerk had the power, and that he 
committed no error in amending the order of sale, so as to omit the tle- 
fendant's land therefrom. 

(Brittain v. Mull, 91 N .  C., 498; Jones v. llesern, 94 N .  C., 32;  Xhinn v. Rnzith, 
79 N. C., 310; MoZyneuc v. Iluey, 81 N. C., 107; Miller v. Justice, 86 N. C., 
26;  NcEaohem v. Kerchner, 90 N. C., 177; Williamson v. Ilartmarb, 92 
N .  C., 236, cited and approved). 
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SPECIAL PROCEEDING, heard on appeal from a judgment of the (318). 
Clerk, by Graces, Judge, at Fall Term, 1886, of ME~KLEXBURG 
Superior Court. 

This special proceeding mas brought by the plaintiff, as adniinistrator 
of Joseph Blair, deceased, to obtain license to sell the lands of his intes- 
tate, to make assets to pay debts. 

I n  the course of the proceeding, the Clerk made an order whereof the 
following is a copy: 

"This cause coniing on to be heard upon the motion of defendant, 
E. C. Ellington, to set aside the decree of sale, so far as the sanie affects 
the tract of land described in the pleadings as 'Dry Hollow,' or forty- 
seven and a half acre tract upon the ground that they were ignorant of 
the fact, at the time of accepting service of sumnions, that i t  was pro- 
posed to sell the 'Dry Hollow' tract, and that the said E. C. Ellington 
believed at  the time she signed the deed to Jos. Blair, that it conveyed 
the lands for the life of her husband, and not in fee. From the affi- 
davits and evidence submitted, I find the facts to be as follows: The 
plaintiff's intestate, Jos. Blair, was the father of Mrs. E. C. Ellington, 
and conveyed to her a tract of land in year la-, of which the 'Dry 
Hollow' tract was a part. Mrs. Ellington married in 18-. I n  the year 
18- her husband, T. S. Ellington, mas indebted to Jos. Blair in the 
sum of $205, for a horse and wagon, and agreed to convey to Jos. Blair 
the 'Dry Hollow' tract, for the sum of $500, of which the debt of $205 
was to be applied in part payment of the purchase money. The deed 
to Jos. Blair was signed by T. S. Ellington and his wife, E .  C. Elling- 
ton, but the privy examination of the said E. C. Ellington was not taken 
at that time nor since. Said deed was sufficient in form to convey the 
land in fee, if privy examination had been taken. Jos. Blair having 
died intestate, the plaintiff, V. C. Maxwell, began this action on the 
17th June, 1884, to subject the real estate of intestate to payment of 
debts, and T. S. and E .  C. Ellington accepted service of the sumnions, 
but failed to appear, and answer or demur to the complaint filed. That 
an order of sale of said land was made on the 24th August, 1884, 
and sale made on the 29th September, 1886, and reported to the (319) 
Court. Said sale was set aside, and a resale ordered, which was 
made on the 5th day of January, 1885, and reported to the Court. That 
said Jos. Blair took possession of said land under said deed, and held 
the same up to the time of his death, and his ~vidow has been in posses- 
sion ever since. That after the lands were advertised and about to be 
sold, Mrs. E. C. Ellington was informed that the 'Dry Hollow' tract 
was to be sold, but she was advised and believed that the deed executed 
by her husband to her father, Jos. Blair, conwyed an estate during the 
life of her husband and supposed that the sale was confined to that life 
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estate, but when notice was given to confirm said sale, she ascertained 
that the sale was intended to convey the whole land. She immediately 
employed counsel and instituted the proceeding to set aside the sale of said 
tract. I find as a fact, that she was ignorant of her real interest in said 
land until the notice to confirm had been given her, and that she did 
not have full knowledge of her rights in said land until the sale and 
notice to confirm had been given. 

('And all the parties being before the Court and represented, and after 
argument by counsel: I t  is considered and adjudged by the Court, treat- 
ing the affidavits as an answer to the complaint herein, that the decree, 
i n  so far  as it orders the sale of the 'Dry Hollow' tract, be and the same 
i s  hereby set aside, and all proceedings had thereunder, and that the 
plaintiff shall return to the purchaser of said tract or his assigns, all 
money paid and all notes given therefor. I t  is further considered and 
adjudged by the Court, that the deed made by T. S. and E .  C. Ellington 
did not convey to Jos. Blair, the plaintiff's intestate, any interest in said 
land, for the want of the privy examination of Mrs. E .  C. Ellington, 
who was a married woman at the time, and the title to said lands still 
remains in  Mrs. E. C. Ellington." 

To this order the plaintiff filed exceptions, whereof the following is 
a copy, and appealed to the Judge: 

(320) "The plaintiff excepts to the findings and rulings of the Clerk 
in this case, as follows : 

"1. That the Clerk has ordered the decree of sale and proceedings 
thereunder to be set aside, so far as it relates to the 'Dry Hollow' tract, 
he having no power or jurisdiction to make said order setting aside said 
decree, kc., the motion of E .  C. Ellington to set aside said decree, &c., 
not having been made in  one year after said decree was made, and no 
mistake, inadrertence, surprise or excusable neglect having been shown. 

"2. That said Clerk has found as a fact that said E. C. Ellington was 
ignorant that the whole interest or estate in the 'Dry Hollow' tract was 
to be sold, before she received notice to confirm the sale, and was not 
advised that said interest and estate was to be sold or had been sold, 
until said notice was served upon her. 

"3. That said Clerk fails to find as a fact, that the purchase money 
was paid by Joseph Blair to Mrs. E. C. Ellington for the 'Dry Hollow' 
tract. 

''4. That the Clerk fails to find as a fact that the order or decree of 
sale, which is set aside as to the 'Dry H o l l o ~ '  tract, was made on the 
24th August, 1884. 

"5 .  That the Clerk fails to find that the deed of T. S. Ellington and 
E. C. Ellington, his wife, to Jos. Blair, was in form sufficient to convey 
a fee-simple. 
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"6. That the Clerk finds that Mrs. E. C. Ellington was ignorant of 
the fact that said deed purported to convey a fee-simple estate." 

Upon consideration of the appeal, the Judge made an order, of which 
the following is a copy: 

"This case coming on to be heard upon the appeal from the order of 
the Clerk and the exceptions to the finding of facts by the Clerk. 

'(It is considered and adjudged by the Court, that exceptions four and 
five of the plaintiff to the findings of facts by the Clerk are sustained, 
and the facts are found as set forth in the said exceptions, and 
the facts are amended in accordance therewith. The other (321) 
exceptions are orerruled. And upon the facts so amended, it is 
considered and adjudged that the judgment of the Clerk be affirmed, and 
the case is remanded, to be proceeded with according to law." 

From this order the plaintiff appealed to this Court. 

Nr.  Platt D. Walker (Messrs. A. Burwell and J.  E. Brown, were with 
him on the brief), for the plaintiff. 

.Mr. J .  J .  Vann, for the defendants. 

MERRIMON, J. (after stating the facts). This is a special proceeding, 
and there can be no question that the Clerk of the Superior Court, act- 
ing for the Court, had authority to make the order in  question, if it were 
a proper one to be made at all. The Code, $251; Brittain v. iWu17, 9 1  
N .  C., 498; Jones v. Desern, 94 N. C., 32. 

The Clerk could not, and did not in this case, exercise authority under 
the statute (The Code, $274) ; the Judge alone could do so, because he 
is specially charged with such authority. But the "Judge or the Court" 
exercises authority under the statute (The Code, $273), in respect to 
"Amendments by Order," and he may exercise authority generally, 
acting for the Court, under the statute (The Code, §251), "unless the 
Judge of said Court (the Superior Court), or the Court at a regular 
term thereof, be expressly referred to." 

This proceeding had not been determined when the application for 
reIief under consideration was made in it. No final judgment had been 
entered. The orders made in  it were interlocutory, and under the con- 
trol of the Court. Upon proper application, and for just cause shown, 
the Court could change, modify, or rescind them, or any of them, alto- 
gether, especially as i t  is not suggested that the right of third parties 
would be prejudiced by such action of the Court. S h i m  v. Smith, 79 
N. C., 310; -Volyneux v. Huey, 81 N.  C., 107; Xiller v. Justice, 
86 N. C., 26; XcEachern v. Kerchner, 90 S. C., 177; Williamson (328) 
r. Ha~tman,  92 N. C., 236. 
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The appellee does not seek the remedy allowed by the statute, (The 
Code, $274). She claims the benefit of the jurisdiction of the Court to 
grant equitable relief against mistake. The ground of her application 
is, that under the circumstances of the case, it would be inequitable and 
against conscience on the part of the appellant to take advantage of her 
mistake in failing to set up her title to a part of the land, which he seeks 
unjustly to sell. The land in question was hers-not that of the appel- 
lant's intestate. She did not know that it was embraced by the appel- 
lant's petition-it seems that he did not know that i t  was hers-if he 
did, so much the worse on his part. She mas content to let an order of 
sale be entered as to her ancestor's land, but she did not consent that her 
own should be sold-she had no reason to suppose that an effort would 
be made to sell it-she had technical notice-no notice in fact-nor did 
such as she had lead her to suppose, infer or expect that it was proposed 
to sell her land, in no sense liable to be sold. The naked proposition is, 
that the appellee's land shall be sold by the appellant, without any con- 
sideration moving her to consent to the sale, to make assets to pay the 
debts of her deceased father, and this, because she failed by mistake that 
she might not unreasonably make, to answer the appellant's petition and 
set up her title to the land! Manifestly, this is inequitable-unjust ! 
And a Court of equity will not allow it to be done, simply to uphold a 
naked advantage gained in  the course of procedure, and that by mistake 
and misapprehension on the part of the party complaining. 

The authorities cited in the brief of the appellant's counsel, do not 
apply to a case like the present one. I n  these cases no equitable feature 
mas presented, and the Court was simply asked to exercise its discre- 
tionary authority, as allowed by the statute, (The Code, $274). 

There is no error, and the judgment must be affirmed. 
No error. Affirmed. 

Cifed:  Jones v. Coffey, 97 N. C., 350;  Bank v. Hotel Co., 141 N.  C., 
602 ;  Bland v. Paulkner, 194 N. C., 429. 

I W. L. WAGGONER et als, r. PHILIP BALL et als. 

Evidence. 

1. I t  is not error to rule out evidence which could not aid the jury in passing 
on the issue to be tried. So, where the issue mas, whether a certain tract 
of land in dispute, was intended by a testator to pass under a devise of his 
"home place," evidence that he had given parcels of land to certain of 
his sons, before his death, is irrelevant. 
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2. The admission of immaterial evidence is no ground for a new trial, unless 
it appears that its admission probably worked injury to the appellant. 

CIVIL ACTION for the recovery of land, tried before MacRae, Judge, 
and a jury, a t  Spring Term, 1886, of DAVIDSON Superior Court. 

The following is a copy of so much of the case settled on appeal as is 
necessary to a proper understanding of the opinion of the Court: 

The land in controversy is the 64 acres known as the "Ball Tract." 
Both plaintiffs and defendants claim under Joseph Faggoner, deceased. 

The plaintiffs claim that this tract is a part of the "Home Place," 
described in  the will of Joseph Waggoner, a copy of which will is hereto 
attached, and that by the first and ninth sections of said will, it was 
devised to Joseph Waggoner's widow for her life, and after her death 
to the father of plaintiffs, William Waggoner, who is dead, leaving 
plaintiffs his heirs-at-law. 

The defendants claim under a deed from Henry Waggoner, executor 
of Joseph Waggoner, deceased, and it is admitted that said Henry was 
at  the time of the sale, in September, 1868, the sole executor of Joseph 
Waggoner, and which sale and conveyance, defendants say, was made 
under the authority and in pursuance of the 12th section of said will, 
and passed title to the 64 acres, the same not being part of the "Home 
Place." 

The defendants set up several other defences, but upon the trial, after 
much testimony had been given, all others were abandoned, and 
it was agreed that the only question was whether the home place (324) 
includes the Ball Tract of 64 acres. 

On the trial, the plaintiffs offered evidence, tending to prove that the 
land in  controversy, which had been bought by the testator from Peter 
Myers in the year 1812, together with the other tracts, one known as the 
Jacob Waggoner grant, containing 360 acres, on which the testator's 
dwelling-house and out-buildings stood, and the other known as the 
Joseph Waggoner grant, containing 87 acres, all being contiguous tracts, 
were cultivated and treated as one farm by the testator, and were known 
and called by him his "home place"; that one field cultivated by the 
testator up to the time of his death, extended over portions of the three 
tracts, covering near five or six acres in  controversy. That the tract 
called by him "the Shuler Tract," mentioned in the 9th item of the 
will, adjoined the Joseph Waggoner grant and the tract in controversy, 
which latter tract is on this trial for convenience called the "Ball Tract." 
That the Myers tract, which is directed in another item of the will to be 
sold by the executor, was bought by the testator from David Myers, and 
lies about one mile from the home place. 
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S n d  on the other hand, testiniony mas offered by the defendants, tend- 
ing to prore that the Ball Tract did not join the Shuler place, and mas 
not considered by the testator a part of the home place, but was treated 
by him as a separate and distinct tract. 

D. W. Waggoner, a witness for the defendants, testified that Joseph 
Waggoner died in 1858, aged about 74 years. 

On cross-examination by plaintiffs' counsel, this witness testified that 
Joseph Waggoner had eight or ten children, naming them. Witness was 
asked: "If at  the time he, Joseph Waggoner, made this will, he had 
not placed his other sons in possession of valuable tracts of lands for- 
merly belonging to him?" 

Defendants objected. Objection sustained. Plaintiffs excepted. 
(325) Dempsey C h a r d ,  a witness for the defendants, testified that 

there were about 340 acres at  the home place left after a sale of 
105 acres by the administrator of William Waggoner; that a consider- 
able portion on the east end is moods, and there is some clearing on the 
south-west portion. 

Objected to by plaintiffs. Overruled, and plaintiffs except. 
The material parts of the will are as follows: 
"Xy will and desire is further, that my said wife, Margaret, shall 

continue to reside at my home place, and occupy my dwelling-house 
during her life, together with my son William, and that they shall farm 
together on my home place; but should they disagree, and should my 
said wife determine to live alone without my said son William, then and 
in that case, my will and desire is, that all the improved and culti~rated 
land on my home place shall be divided equally and fairly between them, 
by fire disinterested men selected by them, or by suit, so that each shall 
have one-half in  value of said improved land, and shall farm separately, 
my said wife to occupy the dwelling-house, and to have and farm upon 
half of said improvenient during her life, and all the products and 
profits made on said land, also a sufficient amount of timber to keep up 
said place and improvement, including fire-wood. 

X * * 
"9. I give and bequeath to my son William Waggoner, my home place 

upon which I now reside, except the life interest or estate heretofore 
given to my wife for and during her life. Also all of my Shuler tract 
of land, adjoining my home plantation, to have and to hold to him and 
his heirs in fee simple forever." 

* %c * 4 * * 
('12. I t  is my desire and will that my interest in the mill and tract 

of land situated on Abbott's Creek, (i t  being three-fourths of said mill 



S. C.] OCTOBER TERM, 1886. 

and tract of land), adjoining Jacob Xiller, Peter Owen and others, be 
sold by my executors hereinafter named, and also that n ~ y  Xyers place, 
adjoining William C. Robertson, Sam7 Yokely and others, be sold by 
my said executors, both tracts to be sold on such terms and time 
as my executors may deem best." (326) 

There mere no exceptions to the charge of the presiding Judge. 
The case was left to the jury, by consent of all parties, upon the 

questioil whether the 64 acre tract was or was not part of the home 
place, and all the testimony bearing on other matters mas withdrawn 
from the jury. 

The jury responded in favor of the defendants. 
Rule for new trial for errors as alleged. Rule discharged. 
Judgment in favor of defendants, and the plaintiffs appealed to this 

Court. 

Xessrs .  D. G. FowZe and  rape^, for the plaintiffs. 
Xr. 1V. H. Pianix, for the defendants. 

MERRIMON, J. (after stating the facts). On the trial, the findings of 
the jury upon the issues submitted to them, were made to turn upon 
the question, whether or not a particular part of land described in the 
complaint, and designated as the "Ball Tract," constituted a part of the 
testator's '(home place," devised by the ninth clause of his mill to his 
son William, who was the ancestor of the plaintiffs. Evidence was 
introduced on the part of the plaintiffs, tending to prove that it did, and 
on the part of the defendants to prove the rel-erse. 

On the cross-examination of a witness for the plaintiffs, he was asked, 
"if at  the time he, Joseph Waggoner, (the testator,) made this will, he 
had not placed his other sons in possession of valuable tracts of land, 
formerly belonging to him." 

This question and any answer to it were objected to by the defend- 
ants, and the objection mas sustained by the Court. This is assigned 
as error. Ally answer to this question, so far as we can see, could have 
no material bearing upon the issues submitted to the jury, or upon the 
material question, which both parties conceded must control the findings 
of the jury upon them. Xeither an affirmative nor a negative 
answer to it would tend to prove that the "Ball tract" was or mas (327) 
not part of the testator's "home place," and could not therefore 
be material. Apparently, the question was intended to elicit immaterial 
evidence. I f  in any possible view of the matter at issue, the excluded 
evidence could be pertinent and material, it should have been made so to 
appear, to the end the Court could pms upon its competency. The 
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burden was on the defendants to show its relevancy and materiality, and 
this should appear in the assignment of error. 

I t  was insisted in the argument by the counsel of the appellants, that 
the evidence was competent to show the condition and circumstances of 
the testator's family at the time he executed hie will. I n  some possible 
cases, where the will is to be construed, such evidence might be compe- 
tent, but no question arose on the trial as to the proper interpretation of 
the testator's will. The question was, whether or not a particular clause 
of it embraced the land in question. There is no question as to the 
testator's purpose-that is plain-he devised, and intended to devise, to 
his son named, his "home place." This in nowise dependent, so far  as 
appears, upon what he had given his other sons, whether by deed or 
will. The difficulty arises, not in ascertaining the meaning of the will, 
but in identifying the land in  question as part of the "home place," 
fitting i t  to the description in the mill. 

The evidence embraced by the second exception seems to have been 
unimportant. I t  tended slightly to identify the "home place," and may 
have borne upon the issue as to damages. I t  does not appear that i t  was 
incompetent. I f ,  however, it were not strictly so, it did not of itself 
tend to injure or prejudice the appellants, nor does it appear that it did 
so. The admission of immaterial evidence that does not tend to injure 
the appellants is not ground for a new trial, unless it appears that it did, 
or probably did so. I t  is because the complaining party has suffered, 

or probably has suffered, mong, by reason of the error of the 
(328) Court, that he is entitled to have his case retried. I t  is not every 

harmless slip or mistake that affords him such right. 
The law does not temporize or trifle with parties. I t  seriously 

intends that every person shall have substantial justice administered to 
him and for his benefit, and that he shall have fair legal opportunity to 
obtain it. Generally, what is inconsiderately conceded to one party, is 
to the prejudice of another party. 

There is no error, and the judgment must be affirmed. 
No error. Affirmed. 

Cited:  Glover v. Flozuers, 101 N.  C., 144; S. v. Shoemaker, ibid., 695 ; 
Jones v. illizell, 104 N. C., 14; S. v.  Eller, ibid., 856; Jefm'es v. R. R., 
129 K. C., 237. 
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J. R. JOXES v. THE WESTERN NORTH CAllOIJXA IIIAILROAD 
COMPANY. 

Railroads-Fences-Negligence. 

There is no  requirement at commori law, and no statute in the State, obliging 
railroad companies to fence their tracks. So, where in comtructing a 
railroad, a portion of the plaintiff's pasture fence was removed, and a cut 
about eight feet deep was made where the fence had been, into which the 
plaintib's horse fell and was killed; I t  w a s  held,  that the railroad com- 
pany was not liable. 

( R a i l r o a d  Co. v. W i c k e r ,  74 h'. C., 220; Freedle v. The Railroad Co., 49 N .  C., 
89, cited and approved). 

This was a CIVIL ACTIOW, tried before Awry, J u d g e ,  at August Term, 
1886, of the Superior Court of BUNCONBE county. 

The action was brought to recover the value of a horse. The testi- 
mony offered by the plaintiff, tended to show that the defendant com- 
pany had completed its road, in accordance with its charter, through 
the land of defendant, and in making a cut through a hill on said land, 
had cut off an angle of plaintiff's fence that surrounded his pasture 
field, including several panels of fence, and leaving the ends of the fence 
not destroyed, jutting against the cut, the banks of which were left to 
serve the purpose of a fence, for a distance of twenty yards, the 
bank being along the whole of the distance betn-een the ends of (329) 
the fence, from ten to eighteen feet high; that the defendant had 
finished and was running and operating the road through said lot, but 
had not erected any fence along the margin of the cut. 

The plaintiff offered testimony further to show, that he owned a black 
mare, worth fifty dollars; that the mare was blind in one eye and moon- 
eyed in the other eye; that plaintiff turned the mare into said pasture 
about four months before the action was brought, and the mare stepped 
over the bank and fell into the cut and her neck was broken, so that she 
was killed by the fall. 

The plaintiff contended, that the defendant company had destroyed a 
portion of his fence, and was guilty of negligence in  failing to replace it, 
or construct a fence along the margin of the cut, and asked that the 
jury be so instructed. 

The Court instructed the jury, that in any view of the case arising out 
of the testimony, the plaintiff was not entitled to recover, and that they 
should find all issues in  favor of the defendant. Plaintiff excepted to 
instructions given and instruction refused. Verdict for defendant. 
Motion for new trial refused. Appeal. 
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No counsel for the plaintiff. 
- ,  

Nr .  C. A. .!Moore, for the defendant. 

ASHE, J. (after stating the facts). The plaintiff seeks to recover 
damages from the defendant, upon the ground that the defendant, in 
constructing its road through his land, excavated a cut from ten to 
eighteen feet deep, and failed to fence it up, in  consequence of which 
the plaintiff's mare, blind in one eye and sore-eyed in  the other, fell into 
i t  and broke her neck. 

The sole question presented in this case is, whether a railroad coni- 
pany is bound to fence the excavations made in  the construction of its 

road, so as to prevent horses and cattle from falling into them. 
(330) A railroad company, at common law, is under no obligation to 

fence its road. The matter of fencing their lines by railroad 
companies, is wholly one of statute regulation. I n  the absence of a 
statute requiring it, there is no duty to maintain fences. Campbell v. 
New York and Xew England Railroad Co., 50 Con., 128. 

The same doctrine is laid down by Wood, in his work on Railway 
Law, vol. 3, p. 1643, where it is said: "A railway company, at the com- 
mon law, is under no other or different obligation respecting the prem- 
ises occupied by it, than any other owner or occupant of real estate, and 
unless so required by statute, it is under no obligation to fence its track; 
and as the owner of adjoining lands is bound to restrain his cattle, it is 
not liable for cattle killed or injured upon its track, sinzply because it 
had omitted to erect fences or other barriers to prevent them from 
getting there; and consequently, in  such cases, a railroad company is 
only liable for injuries to cattle upon its track, which result from its 
negligence." 

I n  this State, we have no statute which requires railway companies to 
fence their roads. 

I n  the assessment of damages against railway companies,  hen land 
is condemned to the use of the road, the costs of fencing is held to be an 
element in the measure of damages to the owner of the land. Railroad 
Co. v. Wicker, 74 N.  C., 220, and Freedle v. North Carolina Railroad 
Co., 49 N.  C., 89. 

The plaintiff has no cause of action against the defendant. I t  was his 
own folly to have turned his mare into an enclosure where it was liable 
to fall into such an excayation. 

No error. Affirmed. 

Cited: Winh-ler 1;. R. R., 126 S. C., 373. 
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V7ILLISM HODGES r. SAMUEL WILLIAMS e t  als. 

Nuviga ble Waters-E ntry and Gra~bt-Riparian, Owner-Relict ed Land. 

1. Land covered by navigable water is not the subject of entry and grant. 

2. By the common law the criterion whether a water mas navigable was the 
ebb and flow of the tide, but this test has no application to the waters of 
this State, where the test is, whether or not the water is navigable for sea 
ressels. 

3. d water way lying wholly within a State, and not connected with other  
waters leading to the sea, is not navigable under the laws of the United 
States. 

4. The riparian owner of land bordering on a river which is technically not 
navigable, but which is used as  a highway of commerce, owns the land in 
the bed of the river, subject to an easement in the public to use the river 
for the purposes of transportation. 

5. A lake fifteen miles long and eight miles wide, which is three and one-half 
feet deep, and which has no important inlet, and does not form a link in 
a chain of mater communication, is not navigable. 

6. The riparian owner of land on the bank of an unnavigable stream has n o  
title ad filurn ague if the State has granted the bed of the stream to 
another. 

7. Where the bed of a n  unnavigable stream has been granted, a riparian pro- 
prietor is not entitled to land made by a withdrawal of the waters. 

8. Where land is relicted by a sudden withdrawal of navigable waters i t  be- 
longs to the sovereign, but --here the withdrawal is gradual i t  belongs t u  
the riparian proprietor. 

(ColZins r. Benbu?"?~, 25 N. C., 277; State r. Glen, 52 If. C., 321; Wilson v. 
Forbes, 13 N. C., 30; Williams r. Bzcchana%, 23 N. C., 535; Ingram v. Threud- 
gill, 14 S. C., 59, cited and approved; Brondnax v. Baker, 94 RT. C., 675, dis- 
tinguished and approved; &furry v. Sermon, 8 N. C., 56, overruled). 

EJECTMENT, tr ied a t  F e b r u a r y  Term, 1886, of HYDE Superior  Court,  
before Gudger, Judge. 

A j u r y  t r i a l  was  waived, and t h e  Cour t  found the facts  as  follows: 
T h a t  t h e  l a n d  in dispute was gran ted  by the  State, a port ion thereof 

t o  J o h n  H a l l  i n  1795, a n d  t h e  remaining portion i n  1819 to Green Hil l .  
T h a t  t h e  plaintiff i s  t h e  owner and  i n  possession of the  l and  set o u t  

a n d  described i n  t h e  p la t  hereto annexed, beginning a t  t h e  figure 7 
thereon, running  thence t o  8, 9, 10, 11, 13, 38, 12, 31, 29, 1, 25, 7 ;  
t h a t  t h e  beginning thereof i s  a t  a g u m  stunip on t h e  marg in  of (33.2) 
Mattarnuskeet Lake a t  7, thence running  by  8, 9, 10, he., to  a 
p ine  a t  38 on the  marg in  of said lake, thence along t h e  margin of s a i d  
l ake  by  12, 31, 29, 1, 25, to  the g u m  s tump a t  7, the  beginning. 
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The plaintiff does not connect himself with either of the grants here- 
tofore mehtioned, but shows color of title and possession thereunder, 
since 1824, of the land contained in the boundaries above set out, begin- 
ning at the figure 7. I t  is admitted that he is the owner and in posses- 
sion of the said land within the boundaries above named. 

The land in dispute n7as covered by the waters of Mattamuskeet Lake 
in 1524, and has since that time "grown up" or been made, (to use the 
words of the witnesses), by the gradual and imperceptible recession of 
the waters of said lake, and left bare by reason of the drainage by the 
canals and by evaporation. The recession of the waters of the lake was 
first iildicated and made apparent by the gradual appearance of tn7o 
islands in the lake near the shore, and the land in controversy, (of which 
the said islands are a part), has been gradually and imperceptibly left 
bare by the recession of the water. The land has been making, since 
the waters were taken down by the canals, and not much before, if any. 
The land admitted to be the land of the plaintiff, is immediately ad- 
joining the land in dispute, which first mentioned land runs down to the 
water's edge of said lake as it was in 1824. 

That Mattamuskeet Lake is fifteen miles long and eight miles broad, 
and until the cutting of the canals hereinafter mentioned, had no known 
or visible outlet to, or connection with other waters. That fifty or more 
years ago, the water in the deepest part of the lake was from eight to 
eleven feet deep; that forty years ago it was six feet deep, and that it is 
now about three and one-half feet deep. That about the year 1835, and 
so011 thereafter, three canals were cut, connecting said lake with Pamlico 
Sound, and that in consequence thereof, some of the water of said lake 

was drained off and into the said sound. 

(333) That from the earliest recollection of the witnesses, fifty or 
sixty years ago, the said lake has been navigated by canoes. That 

at  one time, a Aat-bottomed ~~essel, with a mast and sail, carried corn, 
staves and other produce from one side of the lake to the other, and 
that about 1862 or 1863, an open boat passed through and out of said 
lake, through one of the said canals, into Pamlico Sound, and thence to 
New Bern, N. C., loaded ~ ~ i t h  and carrying produce and other articles to 
the said market. 

The defendants introduced no evidence. The plaintiff has never had 
the possession of the land in dispute, and the defendants have keen in 
possession thereof for four or five years prior to the commencement of 
this action, and are still in possession thereof, 

Upon the facts found above, the Court was of the opinion that the 
plaintiff was entitled to recover the land mentioned in the complaint. 

From the judgment the defendants appealed to the Supreme Court. 
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X r .  E. 1;7. Aydlett, for the plaintiff. 
MY. Geo. U .  Brown, Jr. (MY.  J .  W .  Albertson was ~ ~ i t h  him on the 

brief), for the defendants. 

ASHE, J. (after stating the facts). I n  considering the questions in- 
volved in this appeal, that which presents itself in limine is, whether 
Mattarnuskeet Lake is a navigable water. I f  navigable, then the land 
corered by its waters is not the subject of entry and grant, and the doc- 
trine of accretion applies, but if not navigable, then the soil underlying 
its waters is the subject of entry and grant, and when granted, is the 
private property of the grantee. 

By the common law, the criterion for determining whether a water 
was navigable or not, is the ebb and flow of the tide, extending so far up 
the r i ~ e r s  entering into the sea as there is a flux and reflux of the tide. 
Gould on Water Courses, $43. 

But the tidal test has no application to the rivers and other (3343 
waters in this State, as it has not in any of the other States. I t  
has been decided in most of the States as inapplicable to the geographical 
condition of this country. 

The decisions of the Courts in the different States of the Union are 
so diverse on this question, that i t  is needless to go beyond our own 
decisions to determine what are navigable waters. 

The criterion adopted by this Court in  several adjudications upon the 
subject, is that all waters which are actually navigable for seevessels, 
are to be considered navigable waters under the laws of this State. 

I n  Collins v. Benbury, 25 N.  C., 277, it is held, that a navigable 
stream i n  this State, does not depend upon the common law rule, but 
matcrs which are sufficient in depth to afford a common passage for 
people in  sea vessels, are to be taken as navigable. And in State v. 
Glen, 52 K. C., 321, Judge BATTLE in his opinion used this language: 
"We hold that any waters, whether sounds, bays, rivers, or creeks, which 
are wide enough and deep enough for the navigation of sea vessels, are 
navigable waters, the soil under which is not the subject of entry and 
grant under our entry laws." And in Wilson V. Forbes, 13 N.  C., 30, 
the Court made it no question as to what general rule was to be adopted 
to determine the character of a water-course, but held that a stream 
eight feet deep, sixty yards wide, and with an unobstructed navigation 
for sea vessels from its mouth to the ocean, is a navigable stream, and 
its edge at low water-mark is the boundary of the adjacent land, and it 
was in that case held, that any water-course not navigable for sea vessels, 
but capable of being navigated by boats, floats and rafts, technically 
styled navigable streams, are the subject of special grant by the State 
under the entry law. 
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This lake is not a navigable mater under the laws of the United States, 
for it has been held in  11 Wallace, 411, that a water-way wholly within 

a State, and not connected with other waters, rirers, and streams 
(335) leading to the sea, is not navigable. But this lake had no such 

connection. Being then not a navigable mater under the laws of 
the United States, the question remains, is it navigable under the laws 
of this State? According to the definition of navigable waters as given 
in  these cases, they must be navigable for ~ e a - ~ o i n ~  vessels. But this 
rule has been somewhat modified by the recent decision of this Court 
in the case of B r o a d n a x  v. B a k e r .  94 5. C.. 675. 

But that decision is not really inconsistent with the authorities cited. 
I t  only qualifies them by holding that in this State, the question whether 
a water is navigable, not in a teclinical sense, but as a public highway, 
has reference to the operation of our entry laws upon their underlying 
beds. The principle there decided is, that whenever a water-course has 
a capacity to float freight and passenger boats, whereby they become 
highways or channels of commerce, the right to use them as such, be- 
comes paramount to any rights of a riparian proprietor, or even the 
owner of the soil over which the waters flow. The consistency is appar- 
ent in what is said in the opinion in S t a t e  v. Glen, s u p m ,  where the 
grant covered the soil under the stream: "As the riparian proprietor 
of the land on both sides of the stream, he is clearly entitled to the soil 
clear across the river, subject to (in easement in t he  p r d i c  for purposes 
of t h e  transportat ion of l ime,  flour uncl other ariicles in Pats and  canoes." 
I t  nas  in this sense only that the water of the lake was navigable, if at 
all, for the bed of the lake had been the subject of entry, as we will here- 
after show. 

We hare not overlooked the fact that it was held in  Jlu~rz/ v. Xermon,  
8 N. C., 56, to be navigable. But that case does not seem to have occu- 
pied very seriously the attention of the Court, nor does the report of the 
case disclose what was the evidence in the Court below upon the question 
of its navigability. 

But in the case before us, the facts are, that fifty or more years ago, 
the water in the deepest part was from eight to eleven feet deep, but 

what portion of i t  was that depth is not made to appear. 
(336) Forty years ago i t  was in the deepest part six feet deep, and 

at the commencement of this action only three feet in depth. 
This rednction in the depth of the lake has been effected gradually and 
imperceptibly by three canals, cut about the year 1835, and within a 
few years thereafter, connecting the lake with Pamlico Sound. Fifty or 
sixty years ago the lake was, and still is, navigated by canoes. At one 
time a flat-bottom boat, with mast and sail, carried corn, staves and 
other produce from one side of the lake to the other, and about 1862 or 
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1863, an open boat loaded with produce, passed through and out of the 
lake, through one of the canals, to New Bern. 

The infrequency of this sort of navigation is strong evidence that 
the lake was not a navigable water in  the sense of the definition. Just 
such craft, except as to the sail and mast, pass down the Yadkin river, 
and i t  was held in State v. Glen, supra, that that was not a navigable 
stream. X mast and sail do not make a boat a sea-going vessel. They 
may be used upon any kind of uessel, even upon a raft, and are often 
seen upon canoes and other small craft. 

I n  New York it has been held, that an inland lake, five miles long 
and three-quarters of a mile wide, which has no important inlet, and 
does not form a part of a chain of connecting water, is subject to the 
common rule as to fresh-water streams. Ledynrd T. TenEyclc, 36 
Barb., 102. And in  Yew Jersey it has been held, that a fresh-water 
lake three miles long and one mile wide, and of a sufficient depth to 
float large ressels, but which had no navigable outlet, and had never 
been navigated by vessels larger than a fishing craft thirty feet long, 
was private property. Cobb v. Davenport, 32 N. J., 337. And without 
going beyond the State for these authorities, the State has recognized 
and virtually declared the lake to be unnavigable, by grants of parts 
of the land covered by its water as early as 1795 and 1819, and by the 
several acts of 1827, 1835 and 1855, prohibiting the entry of the lands 
covered by the waters of any lake which shall be gained by the re- 
cession, draining or diminution of such waters, and the last act (337) 
expressly excepts all grants theretofore lawfully made. 

The first of the grants referred to, as found by his Honor to have 
been issued by the State for a part of the bed of this lake, was a 
grant to John Hall in  1795, represented on the plat by the lines (338) 
19, 7, 20, and the other to Green Hill in 1819, by the lines 1, 2, 3, 
4, 5 ,  6, 7, which covered the whole of the land in dispute. These grants, 
we must take it, mere offered in evidence, and no objection was opposed 
to their admission. TTe must therefore assume, for the purpose of this 
investigation, that they were valid grants. The plaintiff claimed the 
land represellted in the plat by the lines, 8, 9, 10, 11, 13, 38, 12, 31, 29, 1, 
28, 7, which called for the margin of the lake, which will be seen bg- 
reference to the foregoing plat, which accompanies the record and is 
made a part of the case, and was used as such in the argument of the 
case before this Court. 

The plaintiff did not connect himself ~ ~ i t h  any grants, but his title 
by possession since 1824, and color of title to the tract of land bordering 
on the lake, was admitted; and he claimed the land in controversy, 
designated in the plat by the lines 7, 22, 26, 27, 28, 7, which is caused 
by the reliction of the water of the lake, and was in the possession of the 
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defendant Williams. The plaintiff had never had any possession of this 
land, but claimed it as riparian owner by virtue of the recession of the 
water of the lake. 

The question then arises, can he claim the relicted land of the lake 
shore by such a title? I t  is well established, that in navigable streams 
the riparian proprietor owns the land, usque ad f i l u m  aquE. Williams 
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v. Buchanan, 23 N. C., 535; Ingmm v. Threadgill, 14 X. C., 59. Of 
course this principle cannot apply, when the bed of the stream had been 
pre~~iously granted. m e  find no case where this principle has been 
applied to large bodies of water like this lake, which is fifteen miles 
long and eight miles wide; and it cannot apply to this lake, because the 
land in dispute covered by the water of the lake, had been granted by the 
State prior to any title acquired by the plaintiff to the land bordering 
upon its shore, as shown by the facts found by his Honor. 

I f  then, the plaintiff by his grant acquired no title to the land (339) 
in  dispute covered by the water of the lake, he could not acquire 
any to the land relicted by the recession of the water, for that right is 
derived mainly from the rule that the riparian proprietor is owner of 
the soil under the water, and by the general law of property, becomes 
entitled as of right to all accessions. See 9 Gush., 544, and Ingraham 
v. W3kimson, 4 Pick, 268. 

To illustrate this principle in its application to unnavigable streams, 
suppose the State has granted the land in the bed of the stream covered 
by the water, to A, as we have shown it may do, and afterwards grants 
the land on each side of the stream to B and C respectively, calling in 
each grant for the margin of the stream as the boundary, and the river 
afterwards changes its course, so as to leave the bed of the stream bare, 
the relicted land would belong to the grantee of the bed of the stream, 
no matter whether the reliction occurred suddenly or gradually and 
imperceptibly, for in such a case the riparian proprietors had no right 
to the land covered by the water, by virtue of the principle of owner- 
ship ad filum aytm. The case is analogous. Here the land covered by 
the water of the lake, had been granted by the State prior to any grant 
of the plaintiff, and by his grant he acquired title only to the margin of 
the lake, and none to any of the land of the lake covered by its water. 
When the land in dispute, then being covered by the water, was re- 
claimed, the relicted land would belong to the first grantee and not to 
the plaintiff as riparian owner. This principle, of course, does not 
apply to lands relicted by the recession of the sea, or other waters tech- 
nically navigable, for then the principle is well settled, that if the land 
covered by the water lying adjacent to the shore is relicted by a sudden 
recession of the water, the land belongs to the sovereign, but if relicted 
gradually and imperceptibly, i t  belongs to the riparian proprietor. 

But we have shown upon the facts found and the authorities to (340) 
which we have had reference, that this lake is not navigable 
water, and our conclusion is, the plaintiff has failed to make out his 
title to the land in controversy, and that there was error in the judg- 
ment of the Superior Court. 

SO 1 
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This opinion will therefore be certified to the Superior Court of Hgde 
county, that a venire de novo may be awarded. 

Error. Reversed. 

Cited:  S. v. Club, 100 N. C., 481, 482; S. 2;. Eason, 114 N .  C., 790; 
S. v. Baum, 128 N. C., 605; S. v. Twiford,  136 N. C., 606. 

L. M. SCOTT v. J. H. QUEEN. 

Practice. 

1. Where, by inadvertence, a judgment is entered in this Court for a new trial, 
when it should have been one remanding the case, it will be corrected 
on motion. 

2. Where the relief sought in an action was the reformation of a deed, and 
for damages and a partition, and the Court below rendered judgment on 
the verdict in favor of the defendant, which was reversed on the appeal; 
I t  was held. that a vewire de move should not be granted. but the case 
should be remanded to be proceeded with as if no erroneous ruling had 
been made. 

MOTION by the plaintiff to correct a judgment of this Court made at 
October Term, 1886. 

The facts appear in the opinion. 

Mr. C. M.  Busbee, for the plaintiff. 
No counsel for the defendant. 

SXITH, C. J. This action is prosecuted to obtain a reformation in  the 
terms of the deed made by Nary McElrath, conveying the tract of land 

therein described, in  equal parts to her daughters, the feme plain- 
(341) tiff and defendant, so that three-fourths of the estate shall vest in 

the former, and the remainder, one-fourth, in the latter-for a 
partition upon this basis, and for damages for spoliation and rent. No 
issues upon the demand for rent and damages were drawn up and sub- 
mitted to the jury, and their findings were directed to the source from 
which came the funds used by the grantor in making the purchase. 
These were responded to fa~orab ly  to the plaintiff; notwithstanding 
which, the court gave judgment against the plaintiff, and she appealed. 
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TJpon the hearing the judgment was reversed, and judgment inadver- 
teiltlg entered giving a new trial, instead of m7hich7 as there were undis- 
posed matters in controversy, and partition to be made, the cause should 
have been remanded to be proceeded with as if no erroneous ruling had 
been made, and in  accordance mith the opinion of this Court. 

The  Court is now mored to correct the judgment entered a t  the last 
Term, notice thereof having been given the counsel for the defendant i n  
the Court below. The motion is  so far  allowed as to strike out t h e  
order for a new trial, and remand the case to be proceeded mith, after 
reversal of the judgment below. It is so ordered. 

Remanded. 

Cited: Cook v. ~l/loore, 100 N. C., 296 ;  Solomon v. Bates, 118 N.  C., 
322; Bernhardt v. Brown, ibid., 711; 8. v. Xarsh, 134 K. C., 187; Dur- 
ham v. Cotton .&fills, 144 N. C., 714. 

N. G .  PENNIMAN v. J. H. DAKIEL. 

1. A general appearance by counsel cures all antecedent irregularity in the 
serrice of process, and puts the defendant in Court, just as if he had been 
personally served with process. 

2. Where it is desired to take advantage of any defect in the service of proc- 
ess, a special appearance should be entered for that purpose. 

3. So, where a defendant demurred because he had not been properly served, 
but a general appearance %-as entered by his counsel; It was held, that the 
appearance waived any irregularity in the serrice, and the demurrer mas 
properly overruled. 

(Wheeler  r. Cobb, 75 K. C., 21, cited and approved). 

This  was a CIVIL ACTION, tried before Clark, Judge, at  May (342) 
Term, 1886, of CATAWBA Superior Court. 

The  action was brought to recover the balance due on a promissory 
note, made by the defendant to the plaintiff. 

The  plaintiff and defendant were both non-residents of this State. 
O n  the 14th day of March, 1883, the plaintiff sued out a summons 

against the defendant, which was returned "not to be found," and on 
the same day the plaintiff sued out a warrant  of attachment against t h e  

303 



I N  T H E  SUPREME COURT. [9 5 

defendant, which mas levied upon certain real and personal property 
of the defendant. 

The case was continued from Term to Term, until January Term, 
1886, when an order of publication mas made for the defendant to be 
and appear at  the next Term of the Superior Court, then and there to 
plead, answer or demur to the complaint. 

The defendant demurred to the complaint, and for cause of demurrer 
showed : 

I. That this is a civil action founded on a note for the payment of 
money, and the plaintiff and defendant were at the commencement of 
the action both non-residents of the State of North Carolina, and no 
personal service of the summons in this action has ever been made upon 
defendant, and no service at all, except an attempted service by publica- 
tiox, and therefore he says that this Court has no jurisdiction of his 
person, and he asks judgment that the plaintiff take nothing by his sum- 
mons, that the defendant go without day, and recover his cost of this 
action. 

The case coming on to be heard upon the complaint and demurrer 
thereto filed, and upon agreement of counsel, it was adjudged by the 

Court that the demurrer be overruled. I t  was further adjudged 
(343) that the defendant have leave to file an answer to the plaintiff's 

complaint. From this judgment the defendant appealed. 

11/17.. M. L. XcCorkle, for the plaintiff. 
iVr. L. L. Witherspoon, for the defendant. 

ASHE, J. (after stating the facts). The defendant demurs to the 
complaint upon the ground that both he and the plaintiff are non-resi- 
dents of the State, and there has been no personal service of the surn- 
mons upon him, and no service at all, except an attempted service of the 
summons by publication, which he insists gives the Court no jurisdic- 
tion of his person. 

But the defendant has filed this demurrer, and did so by his attorneys, 
who must have made an appearance for him to do so. The appearance, 
for aught that appears, is unqualified, and the reasonable construction 
is, that it was a general appearance, that is, for all purposes, otherwise 
the counsel would have asked leave of the Court to maiie a speclal ap- 
pearance, which cures all antecedent irregularity in the process, and 
places the defendant upon the same ground as if he had been personally 
served with process. Wheeler v. Cfobb, 75 N.  C., 2 1 ;  and cases there 
cited. 

We are of the opinion there was no error. 
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Let this opinion be certified to the Superior Court of Catawba County, 
that further proceedings may be had according to law. 

No error. Affirmed. 

Cited: Caldwell v. Wilson, 121 S. C., 463; Harris v. Bennett, 160- 
S. C., 342; Luther v. C'ornrnissioner, 164 N. C., 245; Electric Co. v. 
Light Plant, 185 3. C., 537; McColZum v. Stack, 188 9. C., 465. 

(344). 

WILLIAM CAMPBELL v. B. F. TTIHITE. 

Personal Property Ezemption. 

1. A debtor is entitled to $500 of personal property, as a personal property 
exemption, and when this amount has been once allotted, and has been 
diminished by use, loss or other cause, the debtor has a right to have any 
other personal property he may have exempted, up to the prescribed limit.. 

(Citizens Bank v. Green, 78 N. C., 247, cited and approved). 

CIVIL ACTIOW, tried before Clark, Judge, at October Term, 1886, of 
NEW HANOVER Superior Court. 

The plaintiff caused execution to issue upon a docketed judgment in 
the Superior Court, upon which personal property of the value of $500. 
mas Iaid off to the defendant, and the sheriff made return of a levy upon 
what was found in excess. Some two weeks afterwards, on July 27th, 
1886, upon affidavit, made under $488, par. 2 of The Code, the clerk 
issued notice to the defendant, requiring him to appear at a time and 
place specified, for examination in regard to his property, and to show 
cause why a receiver thereof should not be appointed, and meanwhile 
to desist from making any disposition thereof. 

Upon the hearing before the clerk, the plaintiff's counsel moved to- 
subject all the estate of the debtor, outside of that exempted and allotted 
to him, to the payment of the execution, which was refusd, the clerk 
"being in doubt as to whether the defendant is entitled to the choses in 
action, in addition to his former exemptions," so as to run up the aggre- 
gate value to the limit fixed by law, and a receiver was appointed to take 
charge of the property. 

Upon the appeal by the plaintiff to the Superior Court, it was ad- 
judged that the personal property collected by the receiver appointed in 
this cause, shall be held by the Court, subject to the application 
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(345) of the defendant to have so much thereof laid off to him as a 
personal property exemption, as will make his exemption up to 

$500, and that the surplus thereof shall be paid by said receiver to the 
plaintiff, to be applied to the satisfaction of plaintiff's execution. 

From this ruling the plaintiff appealed, and brings up for review, the 
question, whether a judgment debtor can claim, to t ies  yuoties, as exempt, 
the full measure allowed by law, against every final process. 

T o  counsel for the plaintiff. 
M r .  B e l l a m y ,  for the defendant. 

SMITH, C. J. (after stating the facts). The words of the Constitu- 
tion, that personal property of the value of $500, and belonging to any 
resident, "shall be, and is hereby exempted from sale under execution or 
other final process of any court, issued for the collection of any debt," 
(Art. 10, $11, is a continual mandate to the officer to leave so much of 
the debtor's personal estate untouched for his use, and of course, the 
diminution from use, loss, or other cause, must be replenished with 
other, if the debtor has such, up to the prescribed limits. I t  is plainly 
meant that when any final process against the debtor's estate is to be 
enforced, that much of his estate must be allowed to remain with him, 
as not liable to seizure. 

"The law," in  the language of this Court, in  Cit izens  B a n k  v. Green,  
78 N. C., 247, "is aimed at the creditor only, and it is upon him that all 
the restrictions are imposed; and the extent of these restrictions is the 
measure of the privileges secured to the debtor; and these restrictions 
imposed on the creditor, are that in seeking satisfaction of h i s  debt ,  h e  
shall leave t o  t h e  debtor, untouched,  $500 of h i s  personal, and $1,000 of 
h i s  real estate." 

There is no error. 
No error. Affirmed. 

Ci ted:  T h o m a s  v. Pul ford ,  117 K. C., 680; Gardner. v. X c C o n -  
nauqhey ,  157 N. C., 483; K e l l y  v .  X c L e o d ,  165 N .  C., 384; Kirkwood  v. 
Y e d e n ,  173 S. C., 462; H i c k s  v .  W o o t e n ,  175 K. C., 602; C o m r .  of 
B a n k s  v. Ye lver ton ,  204 N.  C., 447. 
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EMILY NEVILLE v. J. R. POPE. 

Coverture-Jurisdiction of Justices of fhe Peace--Injunction- 
Pleading-Irregular Judgmefits. 

1. A feme  covert may be sued in the court of a justice of the peace, for a debt 
due by her, or on a contract made by her before marriage, or for a debt 
contracted by her a s  a free-trader. 

2. I n  a n  action to enjoin the collection of a judgment on the ground of want 
of jurisdiction i n  the court which rendered it, a transcript of the record 
should be set out, so that  the court can see from the record itself, whether 
or not there was a fatal lack of jurisdiction. 

3. Where the court has jurisdiction, errors in  the judgment cannot be cor- 
rected by a n  injunction, but only by appeal, except where fraud is alleged. 

4. Where i t  is  sought to enjoin the collection of a judgment on the ground 
of want of jurisdiction in the court which rendered it, every presumption 
is in favor of the jurisdiction, and i t  must be made to appear affirmatively 
from the record, tha t  the court had no jurisdiction. 

5. A motion in the cause is the proper remedy for  setting aside a n  irregular 
judgment. 

6. Where a feme covert was sued with her husband, whom she instructed to 
make a proper defence to the action, which he failed to  do;  I t  was  held, 
no ground for a n  injunction to restrain the collection of the judgment, in 
the absence of fraud. 

7. The defence of coverture must be made in apt time in order to be available. 

( V a s s  v. T h e  Building Association, 91 N .  C., 55; Grantham v. Kennedy, Ibid., 
148 ; Spillman v. Williams, Ibid., 483 ; Williamson v. Hartmun,  92 N. C., 236 ; 
Burgess v. Kirby,  94 N. C., 575; Nicholson v. Cox, 83 N .  C., 48; Vick v. Pope, 
81  N. C., 22, cited and approved; Dougherty v. Sprinkle,  88 N. C., 300, cited, 
distinguished and approved). 

MOTION to continue a n  injunct ion t o  t h e  hearing, heard  b y  Philips, 
Judge, a t  Chambers  i n  HALIFAX, on November 18, 1885. 

T h i s  action is  brought t o  obtain relief by  injunct ion f o r  t h e  
causes specified i n  t h e  verified complaint,  t h e  mate r ia l  par t s  of (347) 
which a r e  a s  follows : 

"1. T h a t  on t h e  d a y  of October, 1869, she  a n d  her  husband, E l i j a h  
K. Neville, executed their  note t o  one Rosa Pope,  i n  the  s u m  of fifty-five 
dollars, a n d  t h a t  on  t h e  3rd  d a y  of August,  1880, t h e  defendant caused 
a judgment  t o  be  rendered on  said note against  t h e  plaintiff a n d  t h e  said 
E l i j a h  K. Neville, before J o h n  O'Brien, Esq., a justice of t h e  peace of 
H a l i f a x  county, a n d  caused the  same t o  be docketed i n  t h e  office of t h e  
Clerk of t h e  Superior  Cour t  of said county, i n  judgment docket, vol. 4, 
number  1188, on  t h e  said 3 rd  d a y  of August,  1880. 
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"2. That at the time of the execution of said note, and the rendition 
of said judgment, the plaintiff was a feme covert domiciled in  Halifax 
county, and living with her husband, the said Elijah K. Neville, and 
at the aforesaid times she was not a free-trader, and never has been one. 

"3. That in the trial of said cause before the said justice, the defend- 
ant did not allege in his pleadings that the plaintiff was possessed of a 
separate estate, and that the contract wqs such as the statute renders 
her competent to make, nor did he allege that it was for her advantage 
to make said note or contract. 

"4. That the plaintiff instructed her husband, the said Elijah K. 
Neville, to make the proper defences for her, to appeal from said judg- 
ment to the Superior Court, but for some cause, unknown to this plain- 
tiff, he failed so to do." 

I t  is further alleged, that the defendant has caused an execution to be 
issued upon the judgment mentioned, and is about to require the sheriff 
to sell a part of a tract of land in which the plaintiff has a life estate, to 
her "irreparable damage," &c. She demands judgment : 

1. That the defendant, his agents and attorneys, be restrained from 
selling, disposing of, or in any way interfering with said land. 

(348) 2. That said judgment be set aside and declared void, and of 
no effect. 

3. For such other relief as may be just and proper, and for costs. 
The defendant filed the following affidavit : 
"Jacob R. Pope, being duly sworn, says that at the time, before the 

justice of the peace, when the judgment set out in the complaint was- 
rendered against the plaintiff herein, the defence of coverture was not 
set up, nor was it made to appear to the court that she was a married 
woman; nor, as he is informed and believes, was she so described in the 
summons in said action." 

Treating the complaint as an affidavit, the Court, at Chambers, 
granted a restraining order, and afterwards continued the same as a n  
injunction until the case should be heard upon the merits. From this 
order the defendant appealed to this Court. 

ilfessrs. E. T .  Banch and David Bell, filed a brief for the plaintiff. 
Xr .  E. 0. Buyton, Jr., for the defendant. 

XERRIMOK, J. (after stating the facts). I t  is not true, as seems to be 
supposed, that the court of a justice of the peace has no jurisdiction in 
any case of a married woman, and of a cause of action against her, of 
which that court mould ordinarily have jurisdiction, if the party sued 
were a feme sole, or a male person. There is no provision of the consti- 
tution, or any statute of this State, that excepts her from such jurisdic- 
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tion, nor is the nature of her marital relation such, under existing law, 
as to exempt her from i t  in all cases. She may be sued in that court for 
a debt due from her, or a contract made, or for a wrong done by her 
before the marriage. The statute, (The Code, $1822-$1823)) expressly 
provides that the husband shall not be liable on such account, and that 
the liability of the wife %hall not be impaired or altered by such 
marriage." And so, also, she may be sued as a "free-trader" (349) 
under the statute, ( T h e  Code, $1828). As such, she is allowed to 
contract and deal as if she were a feme sole. And perhaps she may be 
so sued in some other cases. 

The precise nature of the cause of action before the justice of the 
peace, in which the judgment complained of was given, does not appear, 
as it should do. A properly certified transcript of the record of that 
action, including the judgment, ought to have been set forth in the com- 
plaint, or attached to i t  with proper averments, or ought to have accom- 
panied the motion for an injunction, so that the Court could see from 
the record itself whether or not, in that action, the justice of the peace 
could, in any view of i t  and the cause of action, have jurisdiction of the 
defendant therein; because, if upon the face of the record, the Court had 
any jurisdiction at  all, then any errors of the Court in the course of the 
action could only be corrected upon appeal, and irregularities corrected, 
or the judgment set aside for irregularity, by motion in the action. 
From what appears, i t  may be that the justice of the peace had jurisdic- 
tion and authority to give a judgment. As it is alleged that the defend- 
ant in the action was served with a summons, and he assumed jurisdic- 
tion, the presumption is that he properly had it, unless it appears from 
the record itself that he did not, in ~ ~ h i c h  case, the judgment would be 
void. 

I f  the verified complaint in this action be taken as true, it does not 
appear from it that the justice of the peace had no jurisdiction of the 
f e m e  defendant, the present plaintiff, in the action before him. I t  is 
not alleged that the judgment is void, nor do the facts alleged render it 
so necessarily-that i t  is, is left to r a p e  inference. I n  this, and like 
cases, the material facts should be alleged positively and with precision, 
and as we have said above, a duly authenticated copy of the record of 
the action in which the judgment complained of was given, should be 
produced. 

Judgments are serious and important things, and are supposed (350) 
to have been giren by Courts upon mature consideration, and 
they should not be interfered with for light, trivial and possible causes 
of objection to them. There should be substantial cause, and this should 
appear with reasonable certainty to warrant interference with them by 
injunction or otherwise. 
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The judgment complained of was not, so far as appears, absolutely 
void, and thus to be treated e~erywhere. I t  niay h a ~ e  been erroneous. 
I f  so, the party against whom it mas given ought to have appealed to the 
Superior Court, where the error might have been corrected. I t  may 
have been, and may be, irregular in  material respects. I f  so, then the 
remedy would be by motion in the action to set the judgment aside, 
because of such irregularity. Bass v. Building Associatio7z, 91  K. C., 
5 5 ;  Grantham v. Kennedy, Ibid., 148; Xpillman v. Williams, Ibid., 483 ; 
Williamson v. Hartman, 92 N .  C., 2 3 6 ;  Burgess r. Kirby, 94 X. C., 576. 

That the plaintiff instructed her husband to make proper defences for 
her, and to appeal to the Superior Court, if need be, and he failed to do 
so, is no ground for relief by injunction, in the absence of fraud, and 
this is not alleged. She might have applied at any time within twelre 
months next after the judgment was given, to set it aside because of her 
mistake, inadvertence, surprise or excusable neglect. That she did not, 
if she had good cause, was her neglect or her misfortune. Sicholson r. 
Coz, 83 N. C., 48. 
d married woman may sue and be sued, and when sued, must make 

defence, or her husband, who must be served with the summons served 
upon her, (The Code, $1824,) may, by leave of the Court, vith her 
consent, defend the action in her behalf. If she and he fail to make 
defence, the Court may give judgment, and it will be effectual and con- 
clusive, although erroneous, until it shall be modified or reversed in 

the regular course of procedure. I n  every such case, it must be 
(351) assumed that the cause of action sued upon, and the facts appear- 

ing, were such as warranted the judgment, in the absence of ally 
defence made at  the proper time and in the proper manner. If the 
feme covert could arail herself of the defence of coverture, she ought to 
have made it in  apt time. As she did not, i t  must be taken that she 
could not, or that she did not desire or intend to avail herself of it. This 
was decided in Bick v. Pope, 81 N. C., 22. 

I n  that case, the plaintiff took judgment by default against the hus- 
band and wife, simply filing the note sued upon, without a complaint, 
the defendants having been served with process, but failing to appear 
and make defence. I n  the opinion of the Court, the Chief Justice said : 
"The judgment conclusively establishes the obligation, and such facts 
must be assumed to exist as muranted its rendition, inasniuch as neither 
corerture nor any other defence was set up in opposition, to defeat it. 
As then, a married woman may sue, and with her husband be sued on 
contracts, they and each of them must, at  the proper time, resist the 
recovery as the defendants, and their failure to do so, must be attended 
with the same consequences." 
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This Court did not decide in that case, that the note executed by the 
wife was or was not void. I t  only decided that as she failed to make 
defence, i t  must be conclusively taken that the cause of action was such 
a one as warranted the judgment. And so it must be taken in this case, 
until the judgment shall be set aside, because of irregularity, or other 
good cause made to appear in some proper way allowed by law, if this 
can be done. 

The counsel for the plaintiff relied upon and laid great stress upon 
Dougherty v. Sprinkle, 88 N.  C., 300. I n  that case, the plaintiff sued a 
married woman before a justice of the peace, "upon a promise to pay for 
work done upon premises owned and held as her separate property"; 
and this Court held that the court of the justice of the peace did not 
have jurisdiction, as the promise sued upon was void because of 
her coverture; that in such case, the remedy of the plaintiff was (352) 
in a court of equity, if he had any, and the justice of the peace 
did not have such jurisdiction. The action was disn~iseed. But the 
defendant, the feme cove~t, made defence, pleaded her coverture, and 
from an adverse judgment appealed, first to the Superior Court, and 
from a like judgment there, to this Court. 

I t  may be, that if the plaintiff in this case had made defence, pleaded 
her coverture, and had appealed from the adverse judgment given 
against her, she would have been successful; but she did not make de- 
fence at  all, and as there was judgment against her according to the 
course of the Court, i t  must be treated as conclusive that the cause of 
action, and the facts, were such as warranted the judgment given. The 
purpose of this action is plainly to obtain equitable relief against an 
alleged erroneous judgment at law. I t  is clear that equity will not 
grant such relief. A court of equity will never set aside or enjoin the 
enforcement of a judgment at law, on the ground of error or a mistake 
in granting it. Error or irregularity must be corrected in the way 
pointed out above. I t  would be otherwise if fraud mere alleged and 
made the ground of application for the relief sought. Grantham r. 
Kennedy, supra, and the authorities there cited. 

There is error. The Court ought not to have granted the injunction. 
To the end the order appealed from may be reversed, and further steps 
taken in  the action according to law, let this opinion be certified to the 
Superior Court. I t  is so ordered. 

Error. Reversed. 

Cited: Planing X i l b  v.  JdcSinch. 99 N. C., 519; Hodges v. Hill, 105 
N. C., 131 ;  Baker 2;. Garris, 108 X. C., 228;  Patterson v. Gooch, 108 
K. C., 506; Beville v. C'ox, 109 N .  C., 269;  Sikes v.  Weatherly, 110 
N. C., 133;  Williams v. Whitaker, ibicl., 396;  Green v. Ballarcl, 116 
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G A R R I ~ ~ X  t i .  Cox. 

N. C., 1 4 6 ;  Wilcox v. Arnold, ibicl., 711; XcLeod v. Williams, 128 N. C., 
453, 456; Xoore v. Wolfe, ibicl., 1 1 7 ;  Henderson v. Moore, 125  N .  C., 
384;  Roseman v. Rosernan, 127 N.  C., 498;  Difrnore v. Goings, 128 
N .  C., 332;  Finger v. Hunter, 130  N .  C., 532;  Hal-vey v. Johnson, 133  
X. C., 358;  Smith v. Bruton, 137 N.  C., 8 9 ;  Earp v. iWinton, 138 N .  C., 
204;  McAfee v. Gregg, 140  N .  C., 449;  Rutlzerford v. Ray, 1 4 1  N. C., 
256, 260; Scott v. Ferguson, 152 N .  C., 348;  Robinson v. Jarrett, 159 
N. C., 1 6 7 ;  Craddoclc v. Brinkley, 177 N .  C., 127. 

(353) 

L. D. GARRISON et al. v. JULIUS A. COX, Admr. 

Administrators-Apl~ointment of-Bond of. 

1. The appointment as administrator of a person other than the one desig- 
nated by the statute, although such person has not renounced, is not roid, 
but such appointment may be set aside in favor of the person entitled, 
provided such person has not maired his right to  administer, or otherwise 
concluded himself. 

2. In  such case, the only person who can complain of such appointment, is the 
person who is entitled to administer under the statute. 

3. Where there are several persons entitled in equal degree to administer, the 
clerk may select such one of them as in his discretioli is most fit, and 
issue letters to him. 

4. T h e r e  persons entitled to administer do not apply for letters within six 
months of the death of the intestate, they are  presumed to have waived 
their right to do so, and if the public administrator does not apply for such 
letters, as  i t  is his duty to do, the clerk may appoint any fit person a s  
administrator. 

5. The appointment of an administrator is not void because his bond is not 
justified, but if he fails to file a good bond, upon proper notice, he may be 
removed for this cause. 

( H y m a n  v. Gaskins, 27 N. C., 267; Stoker v. Kendall, 44 N. C., 242; Jinkins v. 
Sapp, 48 K. C., 510; Atkins  v. XcCornzick, 49 N. C., 274; Wall is  v. Wallis,  
60 N. C., 78;  Hill v. Alspaugh, 72 N. C., 402, cited and approved). 

NOTION before the  clerk t o  remove a n  administrator,  heard  on appeal  
by Avery, Judge, a t  Spr ing  Term, 1885, of BURKE Super ior  Court.  

I t  appears  t h a t  Wesley Cox died i n  the county of Burke,  i n  t h e  month 
of September, 1883, leaving a widow surviving him, a n d  likewise numer- 
ous children, most, o r  a l l  of them, i t  seems, of t h e  age  of twenty-one 
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estate of the intestate. 
I n  November, 1884, neither the public administrator, nor any other 

person having applied for such letters, the defendant, one of the 
intestate's sons, was appointed administrator of his estate, but the (354) 
widow had not at the time of such appointment, renounced her 
right to be appointed administratrix, in  that behalf, nor had any cita- 
tion issued to her to show cause why she should not be deemed to have 
renounced. She had afterwards, in the course of this proceeding, filed 
her written renouncement, and her approval of the appointment of the 
defendant, with the clerk. No notice was given to the next of kin of 
such appointment. The defendant gave bond with sureties, as required 
by law, as such administrator, except that it was not justified. 

On the 12th of December, 1884, the plaintiff began this proceeding 
before the Clerk of the Superior Court of the county mentioned above, 
in the exercise of his jurisdictional functions, to revoke the letters of 
administration granted to the defendant, and the order appointing him 
administrator, as having been improvidently granted and made, upon 
the ground that the widow had not renounced her right to administer, 
nor had any citation been issued to her or the next of kin, to show cause 
why they should not be deemed to haxre renounced; that the bond of the 
defendant had not been justified as required by law, and is not now, 
although the defendant has a special proceeding pending to sell the land 
of the intestate to make assets to pay debts. 

At the hearing before the clerk, he made an order dismissing the pro- 
ceeding, from which the plaintiffs appealed to the Judge of the Superior 
Court, who affirmed the order of the clerk, and from this order of 
affirmation, the plaintiffs appealed to this Court. 

Xr. E. C. Smith, for the plaintiffs. 
X r .  S. J. Erwin filed a brief for the defendant. 

MERRIMON, J. (after stating the facts). The chief purpose of the law 
in cases like this, is to have the estate of the intestate duly admin- 
istered by a competent person. The statute ( T h e  Code, $1376), (355) 
however, provides that the husband or the widow, and certain 
other classes of interested persons, shall have the right, first in the order 
prescribed, to apply for and receive letters of administration, but if for 
any cause they do not, any competent person may. I t  is not essential 
that a person of a class in the order prescribed shall administer. Hence, 
an appointment, though the person appointed may not be of such classes, 
would not be void, although the appointee mould, in such case, be subject 
to have his letters of administration revoked, and his appointment set 
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aside, in  favor of the person entitled, if the latter had not, in some way, 
waived his right, or otherwise concluded himself. The appointment is 
not void because the proper person was not the appointee. H y m a n  v. 
Gaskins, 27 K. C., 267; Stoker v. Kendall,  44 N. C., 242; Jiizkims v. 
Sapp, 48 N. C.. 510; Atk ins  a. XcCormicic, 49 N .  C., 274; TT7allis v. 
Wallis, 60 N .  C., 78. 

I n  this case, the widow of the intestate, had the right, if she were in 
all respects qualified, first in order, to be appointed administratrix. 
But she did not at any time apply to be appointed, nor did she, nor does 
she now, coniplain of the appointment made; on the contrary, after this 
proceeding was begun, she filed with the clerk her written renunciation 
of her right, and this appears as a fact. She alone could complain that 
the clerk had failed to appoint her, and she is now concluded. As said 
above, the fact that the defendant mas appointed before she renounced 
her right, did not make his appointment void. Indeed, if it had been 
made at once, after the death of the testator, it would not on that 
account have been void. I n  that case, the widow, and she alone, might 
have applied to have the letters revoked, on the ground that her right 
had been prejudiced. I t  mas not essential that she should be appointed, 
and she might forego and waive her right; and also, the next class of 
persons in  the order of right to be appointed, and the third class in such 

order, might likewise waive their rights respectively. So that, 
(356) the objection that the widow was not appointed, is without foun- 

dation. 
The defendant  as of the next of kin, of the degree entitled to apply 

for letters of administration. He was therefore eligible to be appointed, 
as mere also the others of the next of kin of a like degree with him. - 
The clerk had authority to appoint him-to select him from among the 
others. The statute, (The Code, §1316), expressly provides that where 
the next of kin are of equal degree, the clerk may appoint one or more 
of then?, in his discretion. H e  ought, of course, to appoint the one best 
qualified, but if he selects one fit and conipetent, his exercise of discre- 
tion is not reviewable. The right of the plaintiff to be appointed was 
not absolute. Atk ins  v. McCorrnick, supra. They cannot, therefore, be 
heard to complain that the defendant, as to them, TTas not eligible, and 
not entitled to be appointed. 

Rut if this were not so, the appointment of the defendant was author- 
ized, regular, and valid upon another ground. More than six months 
had elapsed next after the death of the intestate before his appointment 
was made, and as those who mere entitled to apply for letters of admin- 
istration, failed to do so within that time, they were properly treated as 
having waived or abandoned their right to h a ~ e  letters granted to them; 
and as the public administrator failed to apply for letters of administra- 
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tion, as he ought to have done, the clerk xvas authorized to appoint any 
fit and competent person to administer tlie estate. This seems to be 
implied from the statute, (The Code, §1394), which authorizes the pub- 
lic adniinistrator to apply for letters of administration on the estates of 
intestates, when no such letters have been granted within six months 
next after their deaths respectively. This Court so held in Hill v. 
Alspaugh, 72 N.  C., 402. Axid it had been repeatedly held, before the 
present statute mas enacted, that persons entitled under former statutes 
to be appointed administrators of estates of intestates, waived or 
lost their rights by failing to apply for letters within a reasonable (357) 
time. Stoker v. Rendall, supra; Jinkins v. Sapp, supra. 

The appointment of the defendant was not roid, simply because his 
bond as administrator was not justified, nor was it necessarily voidable 
on that account. I t  may be, that it was good and solvent. The clerk 
may, at the suggestion of the plaintiffs, or any person, or ez mero motu, 
require him yet to justify it, and he ought to do so. I f  the defendant 
cannot justify it, or cannot make it good, or give an additional satis- 
factory one, he might, for that cause, upon proper notice, be removed 
by the clerk, and he might appoint another administrator instead of the 
present one. The provision of the statute requiring the bonds of admin- 
trators and collectors to be justified, should be carefully observed by 
Clerks of the Superior Courts in the exercise of their jurisdictional 
functioiis, but obviously it is directory and not essential to the appoint- 
ment of the administrator or collector, and the failure to justify the 
bond, does not render the appointment void. Xor does the fact that the 
defendant is applying for license to sell the real estate of his intestate 
to make assets to pay debts, affect the matter of this proceeding. If the 
defendant's present bond is not sufficient, he may be required to give 
another bond for double the value of the real estate lie asks permission 
to sell, as allowed by tlie statute, The Code, $1388. 

The Judge properly affirmed the order of the clerk dismissing the 
proceeding, and his order must be affirmed. 

No  error. Affirmed. 

Cited: Lyle v. Silel-, 103 N. C., 264; Williams v. Xeville, 108 N. C., 
566; Springer v. Shavender, I16 N. C., 1 7 ;  8. c., 118 N. C., 45; Shields 
v. Ins. Co., 119 N. C., 385; Withrow v. DePriest, ibid., 544; In re 
Bailey Will, 141 N.  C., 195; Batchelor v. Overton, 158 K. C., 399; Tyer 
v. h m b e r  Co., 188 N. C., 211. 
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,1358) 

JOHN W. WILEY v. GEORGE W. LOGAN. 

Reference-Jurisdiction of S u p r e m e  Court-Partnership-Demand- 
Agent-Interest. 

1. Where there is  any evidence to support the finding of fact by a referee, the 
jurisdiction of the Supreme Court is limited to correcting any errors of 
law, and the findings of fact are conclusive. 

2. Where claims due a partnership were placed in the hands of an attorney 
for collection, he is not liable to be called to an account in an action by 
one of the partners, unless i t  appears that the other partner is dead. 

3. Where notes mere put in an attorney's hands for collection, and when sued 
for an account, he neither produces the notes, nor gives any explanation 
of their non-production; I t  was held, that he mas chargeable with them. 

4. 9 demand previous to bringing suit in an action for money collected by an 
agent, is to enable the agent to pay it  orer without incurring the costs of 
a suit, but a demand is not necessary where the agency is denied, or 
where a claim is set up exceeding the amount collected, or \\here the 
agent's liability is disputed in the answer. 

5. An agent or other person who is  entitled by contract, or under the law, to 
compensation measured by a per centurn of the amount collected, is au. 
thorized to a t  once deduct the amount of his commissions, and is only 
accountable for the residue. 

6. In  such case, in an action for an account, if the agent is  charged with the 
entire amount collected, with interest, he is entitled to be allowed interest 
on his commissions from the date of the receipt of the money. 

7. Where exceptions are  vague and indefinite, or where they are  based upon 
an alleged want of evidence, but do not point to the evidence itself, but 
compel the appellate court to search for it  in the entire evidence sent up, 
they will not be considered. 

dState v. Wall's Eccecutors, 30 N. C., 11;  Potter v. Sturges, 12 N. C., 79; Moore 
v. Hyrnnn. 34 N. C., 38;  Hyrnan v. Gray, 49 N. C., 155;  Kivett v. Xasrey, 
63 N. C., 240; Waddell v. Awmzn, 91 Pi. C., 108; Currie V. XcYeill ,  83 N. C., 
177; Overbg v. Pngetteville B. & L. Ass'n, 81 N .  C., 56; Iforrison v. Baker, 
Ibid., 76 ; cited and approved). 

CIVIL ACTIOK, heard  by  Philips, Judge ,  upon  exceptions t o  a report of 
a referee, a t  S p r i n g  Term, 1885, of the  Superior  Cour t  of MECXLENBURI: 

county. 

(359) T h e  plaintiff placed numerous claims which h e  held against 
divers persons, i n  t h e  hands  of the  defendant, a n  attorney-at-law, 

f o r  collection, a t  different periods dur ing  the  years  1857, 1858 and  1859, 
a n d  t h e  present action was instituted on November 4, 1875, against him,  
f o r  a n  account and  settlement. T h e  complaint also alleges a personal 
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indebtedness of the defendant for goods sold and services rendered, of 
the value of $200, which is also demanded. The answer meets the 
charge of indebtedness growing out of the agency for collection or other- 
wise, by a direct denial, and insists that the plaintiff, upon these trans- 
actions and on an adjustment, will be found indebted to the defendant. 

At Fall  Term, 1876, an order of reference was made, directing J. D. 
Shaw to take and state an account between the parties, with power t o  
take testimony, when necessary, and to report at the next term of the 
Superior Court of Mecklenburg. The commission mas executed by the 
referee, and he made his report, finding both the facts and the law, and 
showing, as the result, a balance of $26.48 due on February 26th, 1877, 
by the plaintiff to the defendant. 

Numerous exceptions were entered by the plaintiff, and passed upon 
by the Judge, who overruled them, confirmed the report, and gave the 
defendant judgment for the sum ascertained to be due him, and for costs, 
from which the plaintiff appealed. 

Xr .  Samuel P. Afordecai,  for the plaintiff. 
Mr. W. P. Bynum, for the defendant. 

SMITH, C. J. (after stating the facts). As the findings of fact, where 
there is any eridence in their support, are conclusive, our appellate juris- 
diction can be exercised only in reviewing alleged erroneous rulings in  
lam-, and these, as appellant's counsel frankly admits, are few in number, 
and, in our view, not difficult of disposal. 

1. Excep t ion .  The debts against Whitlock, Xaginnis and N. G. (360) 
Hovell, are stricken from the list of claims that are chargeable 
against the defendant, because, as the referee reports, they were due t o  
the partnership firm of T.TTiley & Ford, the plaintiff being a member, and 
were settled in a suit in  equity, instituted by Ford against the plaintiff 
and defendant in 1861, for a settlement of partnership matters, there 
being no evidence that this suit terminated in a decree, or that the debts 
were eyer paid by the defendant. 

Assuming, as we must, that these were partnership funds, they were, 
or ought to h a ~ e  been, disposed of in that proceeding. We notice but 
two of these claims, those against Whitlock and Howell, specified in the 
referee's finding, unless that against "Maginnis" is intended for some 
other debtor, whose name is miscalled, (and there are other specified 
debtors in  the clause of the report to which the referee's ruling equally 
applies), but the underlying principle on which the referee acted is 
common to all. 

I n  the absence of the partner, Ford, from the present suit, unless by 
his death the joint interest survives, of which we have no information, 
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these claims ought not to have place in the individual account of the 
plaintiff. This exception is disallowed. 

2. Exception. The next exception is to the referee's refusal to charge 
the  defendant with the three notes of Sylvester Weaver, respectively of 
$100, $85 and $40. The referee reports that these claims were solvent, 
and i t  does not appear that they were produced at the hearing, or any 
explanation offered of their absence. 

They are rejected on the ground that no demand was made before suit 
.on defendant for payment or settlement. 

The exception must be sustained for the reasons given, for their exclu- 
sion from the defendant's debits are wholly insufficient, and without 

support in law. 
(361) The notes not being produced, and no explanation made con- 

cerning them, after their having been so long in the defendant's 
hands, furnishes evidence that the moneys have been collected and mis- 
used. I t  was so held in regard to a constable, acting as a collecting 
agent, i n  State v. Walk's Executors, 30 N .  C., 11:  "This presumption 
arises," in  the words of EASH, J., "from the fact that when the action 
is  brought, the note is neither surrendered, nor is it in  any way ac- 
counted for." I f  so, this was a direct breach of the defendant's under- 
taking. 

cd 

A demand previous to bringing an action for money collected by an 
agent, is to enable the latter to pay it over without incurring the cost of 
suit, for the principal must seek him, and not he the principal. Potter 
v. Stu~ges, 12 N. C., 79; ..Moore v. Hylman, 34 N. C., 38; Hyman v. 
Gray, 49 N. C., 155; Klvett v. Massey, 63 N. C., 240. But a demand is 
not required where the agency is denied, or a claim set up exceeding the 
amount.collected, or the agent's responsibility is disputed in the answer. 
Waddell  v. Swann,, 9 1  N .  C., 108, and cases cited in the opinion. The 
defendant must be charged with these sums. 

3. Exception#. The exception to an allowance of interest on the defend- 
ant's commissions, cannot be supported. An agent or officer, entitled 
under contract or by law to compensation, measured by a per cewtum on 
the amounts he may collect, is authorized at  once to deduct the sum to 
be retained, and to charge himself with the excess only. 

I f  he does not do this, but charges himself with the whole sum, and 
credits his account with his commissions, interest should be computed 
thence on both, and the same precise result is reached as if he had pur- 
sued the course just suggested.- 

The other exceptions relate largely to questions of fact, and are vague 
in terms, while others, based upon an alleged want of evidence, do not 
point to the evidence itself, but compel us to search for it in the mass of 
testimony reported, and we cannot entertain them without a disregard of 
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established practice. T h e y  a r e  not considered. Currie v. X c -  
Neil l ,  83 K. C., 117; Overby v. Fay.  B. & L. Ass'n, 81 N. C., 56; (362) 
Morrison v. Baker, Ibid., 76. 

T h e  account mus t  be  reformed a s  directed i n  th i s  opinion, a n d  i n  order 
thereto, i t  i s  referred t o  t h e  clerk to  make the  required modification and  
report,  so t h a t  final judgment m a y  be entered. 

E r r o r .  Reversed. 

Cited: S .  c., 96 N .  C., 511; Xoore v .  Garner, 101 K. C., 378; Wades- 
boro v .  Atkin+son, 107 N.  C., 319; Rich  v. Hobson, 112 N .  C., 82; B u f -  
kills v. Easo.n, ibid., 163; Falkner 1). Thompson,  iibd., 456; Lamb v. 
Ward ,  114 N.  C., 257; Woolen Co. v. XcKinnon,  ibid., 668; Heath v. 
Jforgctn, 117 N. C., 508; Lumber Co. v.  Lumber Co., 169 N .  C., 91; 
Gooch v. Bunk ,  176 N. C., 215. 

ELIZABETH XILLS v. H. R. THORNE AND WIFE. 

Rule  in Shelley's Case-Wills. 

1. Qtml'e, whether the rule in Shelley's Case has been abrogated in this State 
by statute. 

2. In  this State, when a n  estate is settled on the ancestor, with remainder to 
his heirs, "equally to ?x divided among them," or "share and share alike," 
the addition of these ~ ~ o r d s  prevents the application of the rule in Shelley's 
case, and the heirs take as  purchasers. 

3. Since the act of 1784, words in a will which would give the absolute prop- 
erty, if bequeathing chattels, will give a fee if used in a devise of lands, 
the effect of the statute being to put chattels on the same footing as  land, 
and to make the same rule applicable to both. 

4. A bequest of chattels to  A for life, and a t  his death to  be equally divided 
betm-een his heirs, vests only a life estate in A in the chattels, with a 
remainder to his heirs, as  tenants in common. 

5. Where land is devised to the ancestor for life, with a limitation that the 
remainder is to be equally divided among his heirs, or the heirs of his 
body, or his issue. the remainder men take as  tenants in common, per 
capita and not per stirpes, and they take as  purchasers. 

( W a r d  r. Jones, 40 N. C., 400; 8zcain. v. Rascoe, 26 N. C., 200, cited and ap- 
proved). 

T h i s  was  a CIVIL ACTIOX, t r ied before Philips, Judge, a t  the  (363) 
F a l l  Term, 1886, of TVr~son- Superior  Court, upon the following 
case agreed : 
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Gray Lodge, of the county of Wilson, died in January, 1881, leaving 
a last will and testament, dated Noreniber 3d, 1866, which was duly 
proren and admitted to probate, that portion of said will ~ ~ h i c h  is mate- 
rial to this cause being in these words: "After all my just debts are 
paid and discharged, the residue of n ~ y  estate, real and personal, I give, 
bequeath and dispose of as follows, to-wit : To my beloved m~ife, all the 
land I now possess, known as the Odom tract of land, lying on Frank's 
branch, adjoining the lands of Benjamin Simpson and Bartley Deans 
and others, together with all my stock and other property of anything 
whatsoever, as I am now possessed of, during her life time, and after 
her death, for my sister, Prissy Little, her or her heirs, to share and 
share equally with my wife's heirs." 

One child was born to Gray and Rebecca Lodge, who died during the 
late war, leaving no issue. 

At the date of Gray Lodge's will, he mas sixty years old, Rebecca, his 
wife, fifty years old. Prissy Little is now living. Rebecca Lodge, wife 
of Gray Lodge, died in the month of January, 1885, devising all her 
estate of every description to Louisa Shavers, now Louisa Thorne, wife 
of H. R. Thorne, and defendant in this action, who together with her 
said husband, H.  R. Thorne, under said. devise, took possession of the 
said Odom tract of land bequeathed by the aforesaid Gray Lodge as 
aforesaid, and are now in possession of the same. 

Elizabeth Mills and Ann Smith, together with others, are the lawful 
heirs of Rebecca Lodge. 

I f  from this statement of facts, the Court shall find that Rebecca 
Lodge had an estate for life only in said land, it is agreed that the plain- 
tiffs have judgment for possession of same with damages. But if the 
C o ~ ~ r t  shall find that Rebecca Lodge had an estate in fee simple in said 

land, or one-half thereof, then the defendants to have judgment 
(364) against plaintiffs for costs in this action. 

His Honor gave judgment in favor of the defendants. 
From this judgment the plaintiffs appealed. 

Nr. John Devereuz, JT., for the plaintiffs. 
Nr.  John F. Bruton, for the defendants. 

ASHE, J. (after stating the facts). The question to be decided in this 
case is, whether the rule in Shelley's case applies. The rule is:  "That 
when the ancestor, by any gift or conveyance, taketh an estate of free- 
hold, and in the same gift or conveyance, an estate is limited, either 
mediately or immediately to his heirs in fee or in tail, the word heirs 
are words of limitation of the estate, and not words of purchase." 1 
Coke, 104. Without deciding the question whether the rule has been 
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abolished by statute in this State, if we should consider the case solely 
in  view of English adjudications, we would unhesitatingly hold that it 
did apply. I n  England, ever since the leading case of Jepson v. W h g h t ,  
2 Bligh., 1, i t  has been held, that the words "equally to be divided," or 
"share and share alike," superadded to limitations to the heirs of the 
body, &c., do not prevent the application of the rule. But in this State, 
i t  would seem that the superaddition of like words to the limitation to 
the heirs, or heirs of the body, or issue, do prevent the application of 
the rule. 

I n  W a r d  v. Jones, 40 N .  C., 400, the devise, (since the act of 1784), 
was to A for life, and should he have lawful issue, then to be equally 
divided between his lawful issue, but should he not h a ~ e  lawful issue, 
then, it was held, that A took only a life estate in the land. PEARSON, 
J., who delivered the opinion of the Court, said: "The will in the case 
under consideration, was made in the year 1778, and unless the acts of 
1784 alter the law, i t  is clear that A took an estate tail, which by the 
act of 1784, ch. 204, was converted into a fee-simple. We think 
the acts of 1784 do alter the law, and that in  all devises of land, (365) 
made since that time, the words ' to  be eyually divided,' prevent 
the application of the rule in Shelley's case, and the first taker has only 
an estate for life.'' He proceeds to say: "The rule in Shelley's case 
only applies when the same pemons will take the same estate, whether 
they take by descent or purchase, in which case they are made to take 
by descent, it being more favorable to dower, to the feudal incidents of 
seignories, and to the right of creditors, that the first taker should have 
an  estate of inheritance; but when the person taking by purchase would 
be different, or would have different estates, then they would take by 
descent from the first taker, and the rule does not apply, and the first 
taker is confined to an estate for life, and the heirs, heirs of the body, or 
issue in wills, take as purchasers. The words, ' t o  be equally divided 
between the  issue,' include different persons than simply the word issue 
when used as a word of descent. For in  the latter case, the parson or 
persons to take, would be ascertained by the rules of descent, there would 
be representation, and the taking would be per stirpes; while in  the 
former, the rules of descent would have no application, and there must 
be an equal division per capita. Hence, the use of these words prevents 
the application of the rule." 

I t  will be perceived that his Honor makes no distinction beheen the 
limitation to h e i ~ s ,  he im of the  body, and issue. But whenever the 
words "eyually  to  be divided"' are superadded, it prevents the applica- 
tion of the rule, for the reason given, that the issue or heirs, take per 
capita, that is, as tenants in common, and not as heirs in line of succes- 
sion. I t  is true, in our case, the words are, "to share and share equally," 
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but they are words of similar import. I n  TheobalcC's Lazc of V'iZls, 
p. 320, it is laid down that 1%-ords of division or distribution, such as "to 
be divided," or '(equally," or "between," or '(amongst," or "share," or 
similar vords, make a tenailcy in common. This would seem to be a 

controlling authority for holding that tlie n~ords "share" and "to 
(366) share equally," as used in the will in this case, had the effect to 

prevent the application of the rule in Shelley's case. But the 
learned Chief Justice, in further pursuing the subject in that case, held 
that the act of 1784 had also an important bearing on the question. He  
argued, that in a bequest of chattels, mords which would create an estate 
tail in land devised, the same words give an absolute estate, and before 
the act of 1874 the same words that gare an absolute estate in chattds, 
gave an estate tail in lands, but since the act of 1784, lands cannot be 
entailed, and the words which before gaae but an estate tail, after that 
gave an estate in fee simple, or an absolute estate. So that non7, the 
same words give an absolute estate i11 lands, that would give an absolute 
estate in chattels. Hence, the effect of the act of 1784 has been, to put 
lands on the same footing with chattels, and the same rule is applicable. 
But in bequests of chattels, the mords t o  be eyua l l y  divided between t h e  
issue, make an exception to the general rule, and prevent the vesting of 
an absolute estate in the fir$ taker, "it being inferred from these words, 
that the testator could not intend that the issue should take as issue. but 
that they should take distributively as pwchasers ,  so as to give the 
first taker an estate for life, and then to the issue as tenants in common." 
To support the position, he cited the case of S w a i n  11. Rascoe, 25 N. C., 
200, where i t  was held, that a bequest of personal property to d for life, 
and at his death, if he should die leaving heirs lawfully begotten of his 
body, that the said property should be equally divided between them, was 
a limitation for life only to A, with remainder to his children as tenants 
in common. Judge Daniel spoke for the Court in the case, and cited 
numerous English decisions in support of the opinion. 

I t  would seem then to f o l l o ~  as a corollary, that like words of distri- 
bution used in a devise of land would have the effect of creating a ten- " 
ancy in common, or a distribution pe? capi ta  among the heirs, heirs of 

the body, or issue of a life tenant. 
(367) I n  England, ever since the decision in P e r r e n  v. Blake ,  decided 

i11 the Exchequer Chamber, and reported in 4 Burr, 2519, tlie rule 
in  question has been regarded as one of tlie most firmly established rules 
of property, and it has been strictly maintained by all her courts; but 
in  the United States, the leaning of our courts and legislatures has been 
against the rule, and in many of the States the rule has been abolished. 

I11 Prescot t  v. P?*escott, 10 B. Mon., 56, MARSHALL, C. J., said: '(It 
is true, the words 'heirs of the body,' are appropriate mords of limita- 
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tion, and commonly and properly used for the rreation of an estate tail, 
which is an  estate to a person, and the heirs (general or special) of his 
body. Bu t  i t  i s  also well settled by numerous decisions, that  not only 
heirs of the body, but the more general word 'heirs,' or the more specific 
terms 'heirs niale, or heirs female of the body,' or of ' tno hodies,' may 
be used and operate as words of pnrchase. I t  is a question of intention 
ri-hether these ~ ~ o r d s  are used to denote the whole line of heirs of the 
sort described to take in  succession aq such heirs, or to denote only a 
particular person, or a class of persons who are to come under that  
description a t  the  time. When used in the former sense, they are  words 
of limitation, defining or limiting the previous estate to which they 
apply. When used in the latter sense, they operate merely as designnfio 
persona, or personarum, and are held to be words of purchase, giving a 
new estate to the persons designated." 

The consideration we haae given the question leads us to the conclu- 
sion that  the rule in  Shelley's case does not apply to this case; that  the 
words "to share and share eyually," indicate an  intention on the part of 
the testator to  give the property to his  sister Prissy or her heirs, and the 
heirs of his wife, to be divided between them as tenants in common, the 
sister to take one moiety, and the heirs of his wife the other moiety, to 
be distributed per capita between such persons as niay bring themselves 
under that  description when the life estate terminated, and that  
the words heirs of his wife, were used not in a technical sense, but (368) 
as designafio personarum. 

There is error. Let this be certified to the Superior Court of Wilson 
county, that  a venire de novo may be awarded. 

Error.  Reversed. 

Cited: Jenkins v. Jenkins, 96 S. C., 259; Howell v. Knight ,  100 
N.  C., 257; Leathers v. Gray, 101 N. C., 164; Hoclges 2).  Fleetwood, 
102 N. C., 124;  A7iehols v .  Gladden, 117 K. C., 499; lllay v .  Lewis, 132 
N .  C., 117; Hawser v .  C ~ a f t ,  134 Y. C., 329; Wool v .  Pleetzcood, 136 
N. C., 470; Perry  v .  Hackney,  142 IT. C., 375; Qilmore v. S e l l o ~ s ,  145 
AT. C., 254; Campbell v. Cronly, 150 N. C., 470; Jones v. Wlziclza~d, 
163 N. C., 244; Ham- v. Schloss, 169 N .  C., 229; W h i t e  v .  Goodwin, 174 
N. C., 727; S m i t h  ?;. Xoore,  178 K. C., 374; Blackledge v .  S i m m o ~ x ,  
180 N. C., 543; Wallace v. Wallace, 181 N .  C., 162;  Curry  2;. Curry,  
183 N. C., 84; Will iams v .  Sassar, 191 S. C., 456; Welch  v. Gibson, 193 
S. C., 689. 
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A. I?. RlcDOUGALD v. WRl. COWARD. 

1. In  a n  action for damages for making slanderous charges against the plain- 
tiff, evidence is competent, in mitigation of damages, to show the mental 
distress of the defendant a t  the time the words were spoken, caused a s  he 
believed, by the act of the defendant. 

2. Objections to evidence are  to the answer and not to the question, and where 
the answer is not calculated to  prejudice the objecting party, i t  becomes 
immaterial. 

3. The Court can receive evidence, although not strictly proper when offered, 
when counsel undertake to make i t  relerant by evidence to be thereafter 
introduced. 

4. In  an action of slander in charging a female with incontinence, the defend- 
an t  offered evidence to s h o ~  his mental condition when the slanderous 
words were spoken, caused by his belief that the plaintiff had enticed his 
son, with whom he charged that she had had connexion, to leave his home 
and go off with her, and I t  was 7zeld, that  such e~ddence was admissible 
to rebut malice, and in mitigation of damages. 

5. Where, in such action, the plaintiff, as  a witness in her own behalf, testities 
that she is of untarnished virtue, evidence is  admissible that she has 
allowed men to take liberties with her, not reaching to sexual intercourse, 
although such acts are  not charged in the pleadings. Such evidence is 
irrelevant if originally offered, but is competent to contradict. 

(Bos t  v. Bost,  87 N. C., 477; Perry  v. Jackson, 88 N. C., 103, cited and ap- 
proved). 

(369) CIVIL ACTION, t r ied before Philips, Judge, and  a jury, a t  
S p r i n g  Term, 1886, of GREENE Superior  Court.  

T h e  plaintiff's action, begun on J u l y  6th, 1885, is  prosecuted f o r  t h e  
recovery of damages, f o r  the  utterance, by  the  defendant, of defamatory 
words concerning the plaintiff, on several different occasions, imput ing  
a want  of virtue, and  charging acts of illicit sexual intercourse wi th  
divers persons, and among them the  defendant's son. T h e  speaking of 
the  words, substantially a s  set out i n  the  complaint,  is  not denied b y  t h e  
defendant, and  he admits  he  meant  to  charge incontinency. Some of 
t h e  charges he  justifies a s  true, and  disclaiming a n y  malicious purpose, 
he  sets out the  mit igat ing circumstances under  which the  words were 
spoken. 

T h e  plaintiff avers her  innocence. 
T h e  defendant alleges, t h a t  one of h i s  conversations set out i n  the  

complaint,  was a confidential and  privileged communication, made under 
324 
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a sense of moral duty to the brother of certain unmarried young ladies, 
relatives of the defendant, for their safety and good name. 

The parties disagreeing as to the issues raised by the pleadings, the 
Court prepared and submitted to the jury, issues, which with the re- 
sponses to each, are as follows: 

I. Did the defendant, in speaking of the plaintiff, use the words set 
out in the second article of the complaint, thereby make a charge of 
incontinency against her?  Answer, by consent : Yes. 

11. Did the plaintiff have illicit sexual intercourse with Mike Cow- 
a rd?  Answer: Yes. 

111. Did the plaintiff have illicit sexual intercourse with John Cow- 
a r d ?  Answer: Yes. 

IV. Did the plaintiff have illicit sexual intercourse with Dempsy 
Wood? Answer: Yes. 

V. Did the defendant, in speaking the words to Luby Harper, as 
stated in  the second article of the complaint, intend to charge 
sexual intercourse with the person there mentioned? h s a - e r ,  by (370) 
consent : Yes. 
TI. Were the words true? Answer, by consent: Yo. 
V I I .  Did the defendant, in uttering the language set out in the con?- 

plaint, to Grimsley, intend to charge plaintiff with unlawfu1 intercourse 
with William Coward? Answer, by consent: Yes. 

V I I I .  Were these words true? Answer, by consent : No. 
IX. Was the communication made to Grimsley privileged? Answer: 

Yes. 
X. What damage is the plaintiff entitled to?  Answer : Five cents. 
The plaintiff moved for a new trial, which was refused, and judgment 

being renclered that she recover the sum awarded by the jury for dam- 
ages, and the same sum in costs, she appealed to this Court. 

The facts stated in the case on appeal, which cannot be much abridged 
without producing obscurity in regard to the rulings upon the evidence 
brought up for consideration, are these: 

After two of the plaintiff's witnesses, who had been previously exam- 
ined, had testified on cross-examination, without objection, that the 
defendant was much distressed in  mind about the absence of his son 
John, the plaintiff introduced one John Patrick, who testified in sub- 
stance, that on Saturday, the 20th of June, 1885, the defendant said to 
witness, that his boy John was gone again, and asked the witness if he 
had heard from him. The defendant said that it was the first boy he 
had ever known to be seduced, and that the plaintiff had seduced him. 
H e  further said that the plaintiff had gone to Black Mountain, and he 
had gone to Goldsboro to see if his son John had not followed her off, 
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and that he went to Goldsboro to look for his son the day that plaintiff 
left for Black Mountain. 

(371) The defendant also stated that his son Mike had had some- 
thing to do with the plaintiff in Snow Hill, but that he knew 

nothing of his own knowledge of the plaintiff's improper connection with 
his said sons, and that when the plaintiff went to his house, he did not 
think there would be any trouble between her and his son John, and 
that his older boys were not at home. The witness then asked the de- 
fendant why he did not get his son Heber, a grown young man, to help 
attend to her, and defendant replied, that he "reckoned Heber had all 
he wanted of it, and mas disgusted at it." Defendant asked witness, if 
he, the witness, heard from his son John, to let him know it, and if, 
further, he had heard the report about the plaintiff and his son John, 
and the witness replied he had heard some reports about John, and 
William Ormand. 

This conversation was on Saturday, after the defendant came back 
from Goldsboro. 

On cross-examination by the defendant, this witness testified, that no 
one was present and heard the conversation between himself and the 
defendant. Witness testified further, that defendant, in said conversa- 
tion, said he watched around the train going West, on which the plaintiff 
was at Goldsboro, and his son Mike went in the train to see if his son 
John n-as there; that he had known the defendant thirty years; had seen 
him often and knew him well. 

The defendant asked the witness the following question: "What was 
the mental condition of the defendant at the time of said conversation?" 
Question objected to by plaintiff, and the defendant's attorney stated 
that it was asked to show the mental excitement of defendant at the time 
of the conversation, and not to show insanity; the plaintiff having 
shown a conversation, not set up in the complaint, to increase damages, 
the defendant asked this question in mitigation, and the Court over- 
ruled the objection, and the plaintiff excepted. Thereupon the witness 

answered, that defendant's mind was as good as at  any other 
( 3 7 2 )  time, and that his manner mas uneasy about his boy John being 

gone. 
I n  support of the admissibility of the evidence thus admitted, the 

defendant's counsel promised the Court to give, and afterwards gave, 
evidence tending to show that the plaintiff had taught school in a school 
house within a short distance of defendant's dwelling; that his son John, 
aged about fourteen years, had been a pupil of the plaintiff in said 
school; that plaintiff had boarded at  the house of the defendant; that 
defendant, believing that plaintiff had had sexual intercourse with his 
son John while he was her pupil, had about four weeks before dis- 
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charged her as such teacher, and she had left his house; that soon there- 
after, his said son had left his houee on account of the said plaintiff, as 
the defendant believes, and had been absent about a month, and was then 
absent; that neither the defendant nor any of his fanlily knew where 
John was, and supposed he had committed suicide; that defendant had 
searched extensively for him, and had been unable to find him, and that 
defendant and his wife were much distressed on account of John's 
absence. 

There was also evidence on part of plaintiff, tending to show that 
defendant had not discharged the plaintiff for the cause abore set forth. 

The plaintiff was introduced as a witness in  her own behalf, and testi- 
fied, among other thiilgs, that no one had eaer had sexual intercourse 
v i th  her. On cross-examination, she said that she knew slightly Robert 
Taylor; that Taylor carried her in a buggy nine or ten miles to Snow 
Hill  and returned with her at  night, and "that he did not kiss her on 
that trip;" he did not kiss her "time and again on that trip," and did not 
"put his arm around her time and again on that trip." 

The plaintiff was asked if Thomas Harvey had ever kissed her, and 
she replied he neyer had. She was asked if he ever felt of her leg, and 
this she denied. 

Evidei~ce was offered by defendant, and admitted by the Court, (373) 
tending to show that between January and June, 1885, Mike and 
John Coward had had illicit intercourse with the plaintiff; and that on 
July 20th, 1883, Dempsy Wood had had illicit intercourse with her. 

Defendant introduced Thomas Harvey as a witness, who testified that 
he was not related to the plaintiff, and mas not engaged to be married 
to her. He  was then asked the following question: "What liberties 
have you ever taken with the plaintiff, if any?" Objected to by plain- 
tiff, and the defendant's counsel stated that the question mas asked to 
contradict the plaintiff. Objection overruled, and plaintiff excepted. 
The witness answered that he had kissed her five or six times, and had 
hugged her five or six times, and put his arms around her when no one 
else was present, that he had pinched her thigh once or twice at  church 
one night, when they mere sitting on a back seat, and that he went with 
her to church that night and returned to her home with her after church 
was out. 

The said Robert Taylor mas introduced by the defendant, and was 
asked, "What liberties have you ever taken with the plaintiff, if any?" 
Objection by plaintiff ; objection overruled, and plaintiff excepted. The 
vitness testified, that not being related to plaintiff, and not being en- 
gaged to be married to her, he took her to ride some ten or twelve miles 
to Snow Hill, and returned with her at night; that on the ride that 
night in a buggy together and alone, he had his arms around her and 
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kissed her; had no idea how many times he had put his arms around her 
and kissed her. 

I t  was admitted that plaintiff had never been married, and that Alice 
Grimsley was the youngest child of W. P. Grimsley and his wife Mary 
C. Grimsley, and that Alice was, at  the time of the trial, about six years 
of age. I t  was also admitted that Mary C. Grimsley was the mother of 
the plaintiff. 

The Court delivered, in writing, the following charge: 
(374) A general charge of incontinency is made in  the second allega- 

tion of the complaint, and the issue thereon is submitted marked 
1. By consent of counsel, it is agreed that the response thereto shall 
be "Yes." 

The law infers malice, as a presuniption of fact from the proof of the 
falsity of defamatory words, uttered without privilege. Defendant 
pleads justification; that is, the charges made by him were true. Truth 
is a complete bar. The justification must establish the substance of the 
truth justified. Specific offences of the kind charged in the second alle- 
gation of the complaint, are offered in evidence in justification, and it 
is for the jury to say, whether plaintiff did have actual illicit sexual 
intercourse with Mike Coward, John Coward and Dempsy Wood, or 
either of them, from the evidence adduced. The burden to show these 
facts is on the defendant. The jury in civil cases decide according to 
the preponderance of evidence. 

The defendant further pleads facts and circumstances which induced 
him to suppose the charges set out in the second, third and fourth alle- 
gations of plaintiff's complaint to be true, when he made them, and 
offers testimony before you to prove them in mitigation of damages. 
The jury may, if they please, give exemplary damages; that is, damages 
given by xvay of punishment and example for the public good, and they 
are allowed, as calculated to prevent moral wrong, violence, outrage and 
oppression, and to preserve public tranquillity. I t  is proper for the 
jury to consider all the facts and circumstances immediately connected 
with the transaction, tending to exhibit or explain the motive of defend- 
ant, and if satisfied the defendant spoke the words concerning the plain- 
tiff, as alleged, in  the bona fide belief that they mere true, and under 
such circumstances as would incline a reasonable person so to believe, 
the jury can consider that in mitigation of any damages they may give 
i n  their verdict, but this could not justify or exonerate from the conse- 

quences of the false accusation. 
( 3 7 5 )  Specific charges of slanderous words are set out in the third 

arid fourth articles of the plaintiff's complaint, and issues number 
five and seven are submitted; and by consent of counsel, it is agreed that 
the response may be "yes" to each of these issues. I t  is also agreed, by 
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consent, that the jury may respond ('no" to issues number six and eight. 
The specific acts as alleged in these sections, are admitted to be true, 

and the words spoken are likewise admitted not to be true. But the 
defendant saSs that his relations to John D. Grimsley, and the circum- 
stances of the communication set out in allegation four of the complaint, 
made the same privileged, and that the jury ought to find the ninth issue 
in the affirmative. 

I f  the words so spoken to John D. Grimsley on the 13th of June, 
were made in good faith, and with no actual wrongful motive, and 
under a moral duty to warn hini for the benefit of his sisters, it would 
be a privileged communication. 

Where the communication, if made in good faith, is privileged, the 
burden is on the plaintiff to show express malice; that is, actual wrong- 
ful motire. But it is not necessary to prove it by extrinsic facts. I t  
may be inferred from the facts and circumstances attending the com- 
munication, the manner in which it was made, and whether the defend- 
ant repeated substantially the same charge to other persons at any other 
time before suit brought. The Court charges you, that upon the re- 
sponses to issues number five and six, made by consent, the plaintiff is 
entitled to a verdict for some damages; and the jury will say what dam- 
ages the plaintiff is entitled to in response to the tenth issue, even if you 
should find the issues two, three, four and nine in the affirmative. 

The jury rendered a verdict assessing the plaintiff's damages at five 
cents. Motion for new trial overruled. Judgment. Appeal by plaintiff. 

~l/lessrs. W.  R. Allen, and ~JJon~oe, for the plaintiff. 
Mr. John, Devereux, Jr. (Jlessrs. Geo. V .  Strong and Jos. B .  (376) 

Batchelor were with him), for the defendant. 

SXITH, C .  J., (after stating the facts). We are now prepared to 
enter upon an examination of the plaintiff's exceptions, and they have 
reference to the rulings upon the admissibility of evidence. 

I. The defendant asked of one John Patrick, a witness introduced by 
the plaintiff, and examined as to a conversation with the defendant, in 
which the latter made charges of her improper relations with his son 
John, the following question: "What was the mental condition of the 
defendant a t  the time of that conversation?" stating, on the plaintiff's 
objection to its being answered, that it was not asked to ,shorn insanity, 
but the mental excitement under which the defendant was then laboring. 
The objection mas overruled, and the witness answered, that his mind 
was as good as at any other time, and that he seemed uneasy about the  
absence of his son. 
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Two of the plaintiff's witnesses, on cross-examination, had before testi- 
fied to the defendant's pental distress about John, and this without 
objection. This testimony was offered and received in  mitigation of 
damages, and to repel the charge that the slanderous remarks were the 
promptings of a causeless malice, and we do not see why it was not com- 
petent for such purpose. As actual malice shown, would authorize an 
enlargement of damages, we think the defendant's distress about his 
son's absence, caused, as he believed, by their unlawful relations and 
her presumed influence over one so young, was competent to be shown 
in reduction of damages. 

Besides, the response elicited no fact calculated to prejudice the plain- 
tiff's case, and the objection, when well taken, is directed not to the 
question, but to the evidence drawn out in response. Bost v. Bost, 87 

K. C., 477; Perry v. Jacksolz, 88 N. C., 103. 
(377) Moreover, testimony was received under a promise of counsel 

thereafter to lay a basis for its admissibility, by showing the facts 
which gave rise to the defendant's anxiety and trouble, and this was 
done, as shown in the case. 

11. The plaintiff, examined on her own behalf, swore that no one had 
ever had sexual intercourse with her, as she had, in her verified com- 
plaint, before averred her chastity. She was then, on cross-examination, 
interrogated in reference to her permitting indecent liberties to be taken 
with her person, by certain named individuals, which she denied. These 
persons were then called by defendant and permitted to prove the lewd 
conduct, after objection, as shown in the case. This testimony, while 
irrelevant if originally offered, as being out of the sphere of the contro- 
versy made in the pleadings, is rendered competent by the plaintiff's own 
testimony to her own untarnished virtue, and as tending to show the 
contrary, for where a woman thus surrenders her person to such liberties 
taken by men, the transition to personal prostitution is easy, and the 
space between them not wide. 

There was no exception to the charge, and these being the only errors 
assigned, the judgment must be affirmed, and it is so ordered. 

No error. Affirmed. 

Cited: 8. v. Hinson, 103 N.  C., 376; Harper v. Pinkston, 112 N.  C., 
:303 ; Upchurch v. Robertson, 127 N.  C., 128. 
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CHARLES McDOKALD v. JAMES H. CARSON, et als. 

1. Where a party to an action prepares issues m-hich are  submitted, and then 
objects to another issue submitted by the Court, he cannot be heard to 
assign as  error that the Court did not submit a n  issue on a particular 
question, upon which he did not ask an issue. 

2. I t  is too late, after the trial, to complain that certain issues were not sub- 
mitted to the jury, if they were not asked for in apt time. 

3. Where, in the opinion of the Court, additional findings are  necessary in 
order to do justice between the parties, the case may be sent back for 
the trial of additional issues. 

4. Where, under the Judge's charge, the appellant gets the substantial benefit 
of a n  issue raised by the pleadings, lie cannot object, on appeal, that  the 
issue was not submitted more formally, mhen he does not ask for such 
issue on the trial. 

5. Cnder the present statute (The  Code, s1373), no affidavit is necessary in 
order to get an order for the production of papers in the possession of the 
adverse party, but the Court now has power, on motion and due notice, to 
require the production of papers or books which contain evidence perti- 
nent to the issue. 

6. Due notice, is notice sufficient to enable the party to have the document 
present when called for. 

7. I n  petitions to rehear, the petitioner will not be allowed to assign other 
grounds for an alleged error than those presented a t  the first hearing. 

8. Anr and all declarations pertinent to the subject matter, and bearing upon 
the issue, coming from parties to the action, or any of them, are compe- 
tent against the party making them, and are also competent against all, 
mhen their interests are joint. 

(Kiddep- v. - l f d lhenn~ ,  81 N. C., 123 ; Curtis v. Cash, 84 N. C., 41 ; Bryant v. 
Fisher, 85 N .  C., 70; Alexander v. Robinson, 85 K. C., 275 ; Moore v. Hill, 85 
N. C.. 218; Simnons v. Vnnn ,  92 X. C., 12;  Bwrton v. The Raikoad, 84 
N .  C., 193 ; Allen v. Baker, 86 N. C., 92; Lazoto~  v. Giles, 90 N. C., 374; Prg 
v. Currie, 91 N. C., 436; Graham v. Hamilton, 25 N. C.,  381, cited and ap- 
proved). 

PETITIOX by the  defendants to rehear, filed a t  October Term, (378)  
1886, of the  Supreme Court .  

T h e  case is  reported i n  the  94th volume, at  page 498. 

Messrs. C'hades M. Busbee arid W ,  W .  Flemming, fo r  the plaintiff. 
Nessrs. Paul B. Means, John Deve?eux, Jr., and  Jos. B. Batchelor 

(Alr. Chas. Price was wi th  them on t h e  br ief) ,  fo r  t h e  defendants. 
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(379) SLIITH, C. J. This case was, after an elaborate and exhaustive 
argument, oral and by brief, at  the last Term, carefully consid- 

ered, and all the numerous errors assigned, examined and determined 
adversely to the appellants. The petition to rehear, points out three 
alleged errors, the subjects of which have been fully reargued at the 
present term, and we are now called on to revise those rulings, and pass 
upon their correctness. 

I. The first assigned error is specified in these ~ ~ o r d s :  "The Court 
says: The defendant's first exception is to the action of the Court in 
preparing the issue numbered two. I n  this there is error. The real 
exception made by defendants, and argued in the printed brief, is that 
the Court failed to submit an issue, or to incorporate in issue t ~ o ,  
'whether the plaintiff did induce and carry Larrabee and Smart to the 
defendants.' " 

Let us see how far this contention is borne out in the record, and 
whether the exception has been misconceived by the Court. I n  the case 
on appeal, at page one, is this entry: "Exception 1. The plaintiff prcj- 
posed certain issues, and the defendant others. His Honor at first 
adopted the issues submitted by the defendants, but during the argu- 
ment he also submitted the issues which appear in the record proper as 
No. 2, to which ruling the defendant excepted." Again, at  page 11 of 
the record, the first in the enumerated exceptions, is thus stated: "1. To 
his Honor submitting issue No. 2 to the jury, after argument began." 
The exception is thus disposed of in the opinion at page 500 of the case 
reported in 94 N. C. Reports. 

"1. The defendant's first exception is to the action of the Court in 
preparing issue numbered 2. 

"There is not only no error in this, but it was the duty of the Court 
to see that all material controverted matters contained in the pleadings 
were eliminated and put in the form of issues, as commanded by the 

statute." 
(380) Do these recitals show a misapprehension of the exception pre- 

scribed in both the record and case prepared on appeal by the 
defendant's own counsel? The appellants now insist, basing their con- 
tention upon the very grounds on which the exception is overruled, that 
there is error in not submitting the second issue in a more definite form 
as to the plaintiff's agency in bringing about the sale. This is now 
urged, in presence of the fact, that the issues which the defendants them- 
selves prepared and presented were accepted, while those offered by the 
plaintiff, which for aught that appears, may have caused the alleged 
omissions, were rejected, and appellant's complaint was, that any inter- 
mediate issue was submitted at all, not that it was insufficient in eluci- 
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dating the controversy. I f  the inquiry of the plaintiff's agency in 
bringing about the sale under the terms and conditions of the contract 
set up in the complaint, was deemed material, why was not an issue 
involving it presented by the defendants when they presented the other 
two issues? Or, why were they silent when that drawn up by the Judge 
was made known, and no suggestion made to render i t  more specific in 
form, contenting themselves with an objection to any addition to their 
own issues? I t  mould be a reproach upon the administration of the 
law, if under such circumstances, the Court were to entertain such an 
objection, and that upon a rehearing, which is allowed, to correct errone- 
ous rulings upon the law as it may be declared in the opinion. 

But,let us examine the force of the objection as if it had been made 
and o-c-erruled upon the original hearing. I n  Kidder v. XcIlhenny, 81 
N.  C., 123, i t  was insisted by the defendant, that the issues passed on 
did not dispose of the matters in controversy in the pleadings, and that 
there should have been, and should now be, a further issue passed on 
involving the validity of the mortgage as against the ferne defendant, 
and the objection is thus disposed of in the opinion of the Court: "Nor 
ought the defendants to have been content with the proposed issue, if 
they desired others. They should have asked for other issues, 
and if necessary they would have been allowed, or if not allowed, (381) 
the refusal would have constituted matter of exception. I t  might 
produce serious inconveniences and delays, if, when a party has oppor- 
tunity to propose other and further issues, and he refuses or fails to do 
so, he could then be heard to complain of the consequences of his own 
neglect, and thereby increase the costs, as well as delay the deterniina- 
tion of the cause." 

This rule of practice has been re-affirmed in Curtis v. Cash, 84 N. C., 
41; Bryant u. Fisher, 85 N .  C., 70; Alezunder v. Robinson, Ibid., 2 7 5 ;  
Xoore v. Hill, Ibid., 218; and still more recently in 8irnmon.s v. Mann, 
92 N. C., 12, where XERRIMOK, J., uses this language in answer to such 
an exception: ('It is too late, after the trial, to complain that possible 
issues were not submitted to the jury, if they were not insisted upon 
before the trial." I n  opposition to this concurrent and consistent ruling, 
we have been referred to two cases which are relied on in support of the 
argument for defendants, Burton v. The Railroad, 84 N. C., 193, and 
Allen v. Baker, 86 N. C., 92. The first of these cases enunciates the 
general proposition, that in expounding the law, i t  should be stated cor- 
rectly, and if a false enunciation of a legal proposition is made, i t  is 
open to correction in the appellate court, without a special assignment of 
the error. This is but in accord, as we have interpreted the statute, 
with the legislative declaration contained in #412 of The Cod?; Lax~ton 
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v. Giles, 90 N. C., 374; Fry v. C z ~ ~ r i e ,  91  N .  C., 436. I n  Allen v. Baker, 
the issues mere deemed by the Court not to cover the whole merits of the 
controwmy, so that, without other findings on ihe part of the jury, it 
was "impossible to do justice to the rights of both parties," and so, 
without depriaing the plaintiff of the benefit of the verdict rendered, 
the cause was sent back for the trial of additional issues. This was 
done by the Court for its own guidance, and not upon any exceptions of 
the parties. Such action is taken on an insufficient special aerclict, upon 

which i t  cannot be seen what judgment ought to be rendered, ex- 
(382) cept that in the last case, a new trial is ordered, because the ver- 

dict is a single finding; and the parts constitute an indivisible 
whole, while in the other, the new issues could be passed on without 
disturbing the others. The repeated enunciation of the practice since, 
as well as before, shows clearly that it has not been understood as im- 
paired or modified by the exceptional case TTe have been considering. 
But is the second issue really such, and so understood by the Court and 
contestants, as construed by the appellants? The first issue is an in- 
quiry into the making of the contract described in the complaint, with 
the conditions on which the alleged commission could be claimed. The 
next inquiry is, whether a sale mas effected by defendants to the alleged 
purchasers, meaning, of course, such sale as is described in the preced- 
ing issue, induced and brought about in the manner and by the agency 
therein stated. Such is a fair and reasonable interpretation of the 
language used in  the two issues in  their relations to each other, and to 
the subject matter in contest. So it was considered and treated by the 
Court in the charge to the jury. I n  reference to the first issue, the jury 
were directed to inquire, "not whether any contract was entered into 
between the parties, but what was their contract; that is, was a contract 
substantially the same as this entered into between them? I f  it were 
that the plaintiff was to bring them a party who would pay cash, i t  is 

this :'; : : * I t  is for you to say, upon the testimony, 

was such a contract made, yes or no." Proceeding then to the second 
issue, and the response to be rendered to it, he continues: "The plaintiff 
says that this contract was made, and he afterwards introduced Larrabee 
and Smart to the defendants, and that negotiations ensued between the 
defendants and Larrabee and Smart, one or both of them, and in  conse- 
quence of such negotiations, a sale was made for $35,000.00. Sow, is 
that so, or if a sale under these circumstances was made, xvhat was the 

amount for which the property sold? There is much and con- 
(383) flicting testimony as to eo hat sale m s  made, if any. I t  is for you 

to answer the question. I f  a sale was made to Larrabee and 
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Sniart, or to either of them, or if either of then1 aided defendants in 
making a sale of the property, and such sale was made with the assist- 
ance of one or both of them, you must answer 'yes.' " 

The instructio~i to find affirmatively, manifestly proceeds upon the 
assumption of a sale of the mine, brought about by the plaintiff's intro- 
ducing the purchasers, and the consequent negotiations resulting in  a 
sale, as if the issue mas so formed as to include the plaintiff's partici- 
pation. The defendants have therefore had the benefit of the issue, as 
if put in the form conternplated in the pleadings, and can hare no just 
cause of complaint in the premises. 

11. The second error pointed out in  the petition, is i11 the disposition 
of exceptions 6 and 7, mhich are to the order for the production of the 
contract between the defendants and J. H. Whitney and others. The 
Court, it is asserted in the petition, misunderstood the objection, mhich 
was not to the power of the Court to compel the production of the paper, 
but to the irregular exercise of it, which is not sustained by precedent 
or practice. Recurring to the defendants' series of exceptions, tliat 
numbered 6 is "to the order of his Honor requiring production by de- 
fendant of agreement betveen defendant and J. H. Whitney, dated 
August 25, 1879." That numbered 7 is "to the adniission of said agree- 
ment in evidence." Record, page 12. 

Notice to produce the document, as seen at page 4, mas issued and 
served on the defendant on March 7th) 1885. 
h second notice to produce it mas given during the trial, or to shorn 

cause why i t  mas not produced at once, which was served in January,. 
1886. Record, page 8y'. 

No other answer was made than an unexplained refusal to produce 
the writing. I t  mas in their possession. The order mas thereupon made 
by the Court, to which exception is taken, assigning no reason 
therefor, nor the grounds in  its support. I t  was then produced, (384) 
and the execution proved by defendant, Carson, put on the witness 
stand by the plaintiff, and then read to the jury. The power thus exer- 
cised has long heen possessed by the courts of conimon law jurisdiction, 
and found very beneficial and conducive to fair trials. I t  was at first 
conferred to be exercised  here the parties might be con~pelled to pro- 
duce books or writings in their possession or control, "by the ordinary 
rules of proceeding in equity." Rev. Code, ch. 31, $82. 

While the statute was in this form, and the lam and equity courts 
were separate and distinct, some proceeding similar to that pursued in 
the latter courts, was deemed necessary. I t  was held, therefore, in 
several cases, tliat analogous action must be taken to secure the presence 
of the writings desired, such as a previous order for their production, 
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Graham v. Hamilton, 25 N. C., 381; and that some basis should be laid 
for the issuing of the order, by affidavit or otherwise, before the Court 
would be called on to act. But the  resent enactment has no such 
restrictions as have been mentioned, but is simple and unqualified, giving 
to the Court "full power, on motion and due notice, to require the 
parties to produce books or writing in their possession or control, which 
contain evidence pertinent to the issue," &c., The Code, $1373. 

Due notice is sufficient notice to enable the party to hare the docu- 
A " 

nient present, and its prompt production shows that it was in the de- 
fendant's possession, so that the order could be, as it was, promptly 
obeyed, and no delay was necessary. No reason was suggested in oppo- 
sition to the order, and when, on the appeal, we understood the objection 
to be to the power of the Court so to rule, and so passed on it, we are 
now asked to put the exception upon ground wholly different. To say 
the least, such a practice, if tolerated, will not conduce to a fair and 
just judicial administration of the law, and must find little favor with 

the Court, especially upon a second hearing, in wresting the fruits 
(385) of a successful prosecution of his claim from the plaintiff. 

111. The last imputed oversight is in regard to a conversation 
had between the plaintiff and the defendant Wadsworth, of which it is 
enough to say, that any and all declarations, pertinent to the subject 
matter and bearing upon the issues, coming from the defendants, or any 
of them, are competent, at least against the persons making them, and 
may be against all, when their interests are joint and they are engaged 
in a common enterprise. This objection has not been pressed in the 
argument, and we dismiss it without further comment. The points 
made in this appeal were well considered upon the former, and our 
opinion upon them, upon this re-examination, remains unchanged. The 
judgment must be affirmed, at the costs of the defendant. 

No error. Mirmed. 

Cited: Weathersbee v. Farrar, 98 K. C., 25'7; DeBerry v. R.  R., 100 
Y. C., 315; lllaxwell v. ~lfclver,  113 N. C., 291; Shaffer v. Gaynor, 117 
N .  C., 24; Wagon Co. v. Byrd, 119 N .  C., 461; Whitten v. Te2. Co., 
141 N. C., 363; XcXanus v. Railroad, 150 N. C., 665; Medlin v. Board 
of Eclucation, 167 N. C., 243; Byrd v. Xpmce CO., 170 N. C., 435. 



K. C.] OCTOBER TERM, 1886. 

H. L. WHITSON v. THE WESTERN NORTH CAROLINA RAILROAD 
COMPANY. 

Attorney and Client-Excusable Neglect-Judgmenf. 

1. The rule that a defendant in a11 action, who employs an attorney to appear 
and defend-but who fails to do so-is entitled to have a judgment by 
default set aside upon the ground of excusable neglect, does not absolre 
the client from all attention to the cause. It  is still his d u t ~  to furnish 
the information necessary for the preparation of the answer and for the 
trial. 

2. Where the attorney entered an appearance at the return term, but did noth- 
ing else then, nor at the succeeding term, when judgment by default was 
rendered; Held, not to be such excusable neglect as entitled the defendant 
to relief. 

(Griel v. Vernon, 65 N.  C., 7 6 ;  UcLean v. XcLean, 84 N .  C., 36f3; Wynne v. 
Prairie. 86 N .  C., 73 ; Geer v. Reams, 88 N. C., 197, and 07~twchill v. Insur- 
ance Company, Ibid., 205, cited and approred). 

XOTION to pacate a judgment, heard by Shipp,  Judge, at Octo- (386) 
ber Term, 1886, of BUNCOMBE Superior Court. 

The action was prosecuted to recover in  damages the value of two 
mules alleged to have been killed by the negligent running of the de- 
fendant's locomotive and cars on their track, on or about the first day 
of November, 1883. The sumn~ons issued January 19th) 1884, and was 
served nine days thereafter. X verified complaint mas filed on June 2d, 
1884, the first day of the Term to which the process was made return- 
able. KO answer was put in at that or the succeeding Term, though 
counsel for the defendant company entered an appearance for i t  at the 
first Term, who promised the company that they would give their at- 
tention to the case, and defend it. 

At Fall Term, the presiding Judge being quite unwell, and able only 
occasionally to be in the court-room, near the close of the session, affixed 
his signature to a judgment in form final, drawn up by plaintiff's coun- 
sel, and not read over to him, under the impressioii that i t  was inter- 
locutory only, and with the distinct direction that i t  should be stricken 
from the record, if an answer came in during the Term. Execution 
issued, and the fact being called to the attention of the Judge, he wrote 
to the plaintiff's counsel of his own misapprehension of the judgment 
when it was signed, to which counsel promptly replied that he viould 
recall the execution, and consent to its being made a judgment by default 
and inquiry. The defendant first moved in the matter by issuing, on 
May 29th, 1885, notice of an intended motion to be made at the ap- 
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proaching Term of the Court, for an order setting aside the judgment, 
and re-opening the action to a defence to be made, which motion was 
made and heard upon opposing affidavits at the time designated. The 
Court being of opinion that the facts as found by the Court and herein 
before recited, did not bring the application within the meaning of the 
Act, refused the motion, but directed a niodification to be entered, mak- 

ing the judgment interlocutory instead of final. From this rul- 
(387) ing the defendant appealed. 

X r .  George A. Xhuforcl, for the plaintiff. 
Messrs. Chns. Price and Chas. A. Moore, for the defendant. 

SXITH, C. J. (after stating the case). The distinction made in the 
early case of G1-iel v. Vernon, 65 N .  C., 76 ; and recognized in  numerous 
subsequent adjudications, is between personal neglects of the suitor and 
neglects of his counsel, and the latter are held not to be so attributable to 
the suitor as to deprive him of the advantages of the enactment. 

Where he employs counsel and communicates the merits of his case 
to such counsel, and the counsel is negligent, it is excusable on the part 
of the client, who may reasonably rely upon the counsel's doing what 
may be necessary on his behalf. But the principle does not extend so 
far  as to excuse all attention to the cause after the employment of coun- 
sel, so that the inattention of both may run over years of time. I t  is so 
decided in XcLean, v. XcLean, 84 N. C., 366. Ordinarily, a cause is 
put at issue at one Term, and stands for trial at the next. Counsel 
should be informed of the defence after the complaint is filed, and the 
purpose of the action known, and it is the duty of a defendant to fur- 
nish the ~ q u i r e d  information in  order that the answer may be drawn. 
W y m e  v. Prairie, 86 Y. C., 73. 

The necessity of communicating the facts to counsel must have been 
understood by the company. Under the old practice, the reasons for 
this vere less forcible, since the defence was in  mere memoranda entered 
upon the docket in the cause. But acquitting the defendant of uegli- 
gence in this, no kind of attention seems to have been giaen to the action 
until after another Term of the court had passed, and the defendant's 
activity quickened only a few days before the arrival of another Term. 

Was there no personal remissness in this, aside from neglect of 
(388) counsel? I s  a defendant to abandon all care of his case when hr 

has engaged counsel to look after i t ?  Xay  this condition of 
things continue indefinitely until the lapse of time interposes? We con- 
cur with the court that there mas culpability on the part of the defend- 
ant, and that it finds no excuse in the mere employment of counsel with- 
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out further action or notice on its par t  for so long a space afterwards. 
Qeer IT. Reams, 88 N.  C., 197; Churchill v. Insurance Company, Ibid., 
205. 

There i s  no error, and this will be certified, that  the cause may pro- 
ceed in  the court below. 

Yo  error. Affirmed. 

Cited: Gwatlzney v. Savage, 101 N .  C., 107; Roberts v. Allman, 106 
N.  C., 394; Vick v. Baker, 122 N. C., 100; Phifer v. Ins. Co., 123 N .  C., 
409; ATorton v. AfcLaurin, 125 N.  C., 190; Osborn v. Leach, 133 N.  C., 
431; iSchule v. Insurance Co., 171 X. C., 431. 

EDWIN BATES & GO. v. E. B. HERREN & CO. 

Limitatiom-LVew Promise. 

1. A new promise, to repel the plea of the statute of limitations, must be in 
writing. 2'he Code, $51. 

2. An acknowledgment that the contract sued upon was correct, and a promise 
by the obligor that it should be paid as soon as he could sell some stock 
and make collections, is a conditional promise, and n 4 l  not obstruct the 
running of the statute. 

3. A promise by an obligor that he will pay, if he is not put to trouble, unac- 
companied by a request for an indulgence, or an agreement for forbear- 
ance, will not avoid the operation of the statute. 

(Barcroft v. Roberts,  91 N. C., 363, distinguished and approved). 

CIVIL ACTIOS, tried before iluery, Judge, and a jury, a t  Fall  Term, 
1866, of HAYWOOD Superior Court. 

This was an  action commenced before a justice of the peace on the 
10th day of May, 1883, for the recovery of the sum of one hundred and 
sixty-five dollars and seventy-three cents and interest thereon from the 
16th of February, 1876, alleged to be due by note not under seal, 
and carried to  the Superior Court by appeal of the plaintiffs. (389) 
The defendants pleaded the statute of limitations. 

The  plaintiff introduced the note, signed "E. B. Herren & Co.," dated 
October 16th, 1875, and due four months after date. 

Then plaintiff introduced as a witness, W. M. Cocke, Jr . ,  who testified 
that  the note was sent him for collection some time in  the year 1877; 
that  he notified A. J. Herren, administrator of E. B. Herren, deceased, 
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(E. B. Herren having died in the spring of 1876)) who said the note 
was correct, and that he mould pay it as soon as he could sell some 
stock and make collection; that A. J. Herren never asked any indulgence 
or forbearance on said note, and there was no agreement for forbear- 
ance. Witness also spoke to defendant, W. E. Miller, about the note, 
and Miller said it was correct, and that A. L. Herren had been paid to 
pay it. The witness also testified that he presented the note to S. C. 
Herren, (who had succeeded A. J. Herren as administrator of E. B. 
Herren), who said that if the witness or his clients mould not put them 
to trouble he would pay the note. This conversation took place not 
more than one or two months after said S. C. Herren was appointed 
administrator de bonk non of E.  B. Herren, which appointment mas 
made on the 15th day of February, 1879. 

Cocke further testified, that he would have brought suit within the 
three years if A. J. Herren had denied the note, and if defendants had 
not promised to pay it. 

Upon demurrer to the testimony, on the ground that the plaintiff's 
right of action was barred by the statute of limitation in any view of 
the testimony, the court intimated that the jury would be instructed that 
there was no promise of forbearance, or other promise, sufficient to 
prevent the bar by the statute of limitation, and that the plaintiffs were 
not entitled to recover. The question whether there was a new promise 
was the only question raised. 

Whereupon plaintiffs submitted to a non-suit and appealed to 
(390) Supreme Court. 

Xr .  Geo. A. Shuford, for the plaintiffs. 
No counsel for the defendants. 

ASHE, J. (after stating the facts). The only question presented by 
this record for our determination, is whether the debt sued for is barred 
by the statute of limitations. 

The promise made by the first administrator, A. J. Herren, was con- 
ditional, depending upon his selling some stock and making coliections, 
and it does not appear that he ever sold the stock. This promise had 
no effect in obstructing the running of the statute. 

Then the promise of the administrator, S. C. Herren, that he would 
pay the note, if Mr. Cocke and his client would put him to no trouble, 
was made more than three years after the cause of action accrued on 
the note, and more than five years prior to the commencement of the 
action. So that, taken either way, the action was barred. But the 
plaintiff says he was prevented from bringing suit in  time, in conse- 
quence of the first administrator not denying the note, and the promise 
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of the  last  administrator  to  p a y  it .  B u t  the  witness Cocke testified, tha t  
A. J.&erreii d id  not  ask "any indulgence or  forbearance, a n d  there was 
no agreement for forbearance," nor was there a n y  promise on the p a r t  
of A. J. H e r r e n  or  S. C. H e r r e n  t h a t  they would not  rely upon  the 
statute of l imitat ion,  and  tha t  distinguishes this  case f r o m  t h a t  of 
Barcroft r. Roberts, 9 1  S. C., 363. And now, by section 51 of The 
Code, it is  required t h a t  a promise to  take a case out of t h e  operation 
of the  statute, should be reduced t o  ~vr i t ing .  T h i s  i s  conclusive. I f  the  
contention of t h e  plaintiff t h a t  he  was prevented f r o m  su ing  a t  a n  earlier 
date, was sustained, then  every new promise to  p a y  a debt, barred by the  
statute, would be sufficient to  repel the  statute, a n d  would defeat the 
purpose of t h e  Legislature i n  requiring such promises to  be i n  
writing. T h e r e  is  n o  error  i n  t h e  judgment of the  Super ior  (391) 
Court,  a n d  it is affirmed. 

X o  error .  Affirmed. 

Cited: Nurray v. Penny, 108 S. C., 326; Helm Co. v. Grifin, 112 
N. C., 358. 

POLLY A S N  LAFOON v. ELIZA SHEARIN. 

1. A judgment of nonsuit against a portion of the plaintiffs, terminates the 
action as to all. 

2. Where i t  is desirable or necessary to continue the actio~l as  to some, and 
discontinue i t  a s  to the other plaintiffs, the proper course is  to permit or 
order a withdrawal of those who go out. 

3. Whether the jury, having retired under instructions to which there was no 
exception, shall be recalled for further directions, is within the discretion 
of the Court, and not reviewable. 

4. I t  is not error to  refuse to allow a deposition read upon the trial, to be 
taken into the jury room, upon the request of only one of the jurors. 

5. Where the contention was whether the disputed land was embraced within 
the boundaries of another and larger tract, and there mas conflicting 
evidence, i t  was proper to submit the facts to the jury. 

6. The testimony of a juror will not be received in support of a motion to set 
aside a verdict in which he has joined. 

7. Where a portion of the plaintiffs have been compelled to mithdraw from the 
action upon their refusal to file a prosecution bond, i t  is not erroneous to 
enter judgment against them for costs. 

(State v. Rognl, 90 N. C., 755; and State v. Brittain, 89 N. C., 481, cited and 
approved). 
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CIVIL ACTIOK, tried before Clark, Judge, at August Civil Term, 1885, 
of WAKE Superior Court. 

The facts are stated in the opinion. 
9 

~IIessrs. D. G. Fozule, J .  B .  Batchelor and Jno. Deve~eux, JT., for the 
plaintiffs. 

N r .  E .  C. Smith, for the defendant. 

(392) SMITH, C. J. This action vias prosecuted to recover possession 
of part of a tract of land, devised in 1837 to the plaintiff by her 

grandfather, John Shearin, which she alleges is wrongfully withheld by 
the defendant. 

The complaint avers that the plaintiff, at the age of sixteen years, 
intermarried with one Jas. Lafoon, who died in August, 1878. 

All the material statements in resnect to the subject matter in contro- 
versy made in the complaint, are denied in the answer. In the progress 
of the cause, the plaintiff died, and her heirs-at-law were made parties 
to the action in her place, as to a portion of whom, according to the 
record, a nonsuit was entered, (or, as we must understand, a withdrawal 
from the action by request, since a nonsuit terminates the same, and 
must be the result common to all), and the action was carried on by the 
five that ren~ained. 

The usual issues mere submitted to the jury as to the plaintiff's right 
to recover possession of the premises, and the wrongful detention by the 
defendant, and both were answered in the negative. 

Judgment thereupon being rendered against the plaintiffs, they ap- 
pealed. 

Upon the trial the plaintiffs exhibited in evidence the will of John 
Shearin, who died in 1837, wherein are contained the following dispo- 

- sitions : 
"3d. I give unto my grandson, Aaron Shearin, son of Drem-ry Shearin, 

deceased, a certain tract of land in  Granville county, adjoining the 
lands of Geo. Brogden and others, containing one hundred acres, be the 
same more or less. But my son, Bartholomew Shearin, is to have the 
privilege of living on it until he and his wife both die, to him and her 
forever. 

"12. I give unto my beloved granddaughter, Polly Ann Shearin, the 
daughter of John Shearin, all the balance of my estate not heretofore 

disposed of, to-wit : the tract of land on which I now live, with all 
(393) the improuements, kc., containing four hundred acres, more or 

less, adjoining the lands of Thomas D. Bennehan and others, also 
my negroes," (naming three of them), "with all the balance of my 
estate not heretofore disposed of, and the expense of settling my estate." 
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A succession of deeds, beginning in 1783, and extending down to the 
testator, showed the transmission of the title and the vesting of i t  in 
him. The tract of one hundred acres, in possession of the defendant, 
n-as claimed by the plaintiffs to be a part of the four hundred acres 
devised to their ancestor, and testimony was introduced tending to sup- 
port the contention; while evidence to the contrary was offered by the 
defendant and heard, and to this no exception was taken by the 
plaintiffs. 

The plaintiffs asked the Court to charge that "if the one hundred 
acre tract, now in defendant's possession, belonged to John Shearin at 
his death, it vested in  Polly Ann Lafoon." 

Whilst defendant's counsel was arguing the case to the jury, and just 
before concluding, the Court remarked to the plaintiff's counsel: "I 
cannot give the charge as asked, but will give it with words added, 'and 
v7as not the Aaron Shearin land.' " Thereupon the counsel addressed, 
suggested that two persons of that name had been spoken of, and i t  
might confuse the jury, unless the TI-ords were inserted "in 11-hich Bar- 
tholomew had a life estate," and as thus amended the instruction was 
giren, and in such case the Court said "the plaintiffs mere entitled to 
recover," that is, in more appropriate words, as we hare often re- 
marked, the response to the first issue should be in the affirmative. 

The Court further charged, that although but five of the thirteeil 
tenants in common were prosecutilig the suit, this did not affect the 
controxTersy with the defendant, and these ~17ould be entitled to recover 
possession as much as if all continued in the cause as plaintiffs, that 
there was no statutory bar in  the way of the plaintiffs, she, their 
ancestor, becoming a feme covert before attaining her full age, (394) 
and bringing her suit in time after the removal of that disability; 
and that the burden lvas on the plaintiffs to make out their case by a 
preponderance of testimony, explaining what mas meant thereby. 

There was no exception to the charge. Soon after the jury retired, 
plaintiffs' counsel suggested that the jury might not understand the 
directions of the Court, and they were at once recalled and asked if they 
needed any further instruction. One of then1 said, "I would like to 
know if the Ladd land could not possibly hare been the same as the 
Bartholomew land," The Court in answer ?aid, "the jury must decide 
the question of identification for themselres. I t  is a question of fact, 
and the jurors are the sole judges of fact. I f  any of the jury are in 
doubt about any fact, I d l  recall any witness that may be designated, 
in order to his being examined." The jury declined any further ex- 
amination of the witnesses, and did not desire any further directions 
from the Court. One of their number wished to take the deposition of 
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one Brogden into the jury room, but when the Court inquired if this 
was the wish of the jury, all the others dissented, and the deposition 
was not taken out. 

After a second retirement, plaintiffs' counsel requested that  they might 
again be recalled for further instructions, and this request was, as a 
matter of discretion, refused. Upon the motion for a new trial, the 
affidavit of a juror was filed, in which he stated, that being in the 
neighborhood of the disputed land, he gave information to the other 
jurors, which in his opinion m7as considered by them in forming the 
verdict. 

The Court refused to act upon the affidax-it, and in  this was governed 
by a well settled rule of practice. State r. Royal, 90 N. C., 7 5 5 ;  Xtate 
v. B d a i n ,  89 N. C., 481. 

The  errors assigned, briefly stated, are : 
(395) I. The Court did not tell the jury when recalled, that there 

was no evidence that the land in the defendant's possession was 
the Bartholomew land, but, on the contrary, left the question of identifi- 
cation to them. 

The answer to this is manifold and plain:  
1. N o  such point was made, and no iastructions to sustain it requested 

before the withdrawal of the jury for deliberation upon the issues. 
2. Nor  was such instruction asked when the jury were first recalled 

a t  the instance of plaintiffs' counsel, upon a suggestion that the direc- 
tions of the Court may not have been understood. 

3. The jury did not wish, when asked, any further instruction. 
4. The case expressly states that conflicting evidence was offered upoil 

the question whether the one hundred acre tract was part  of the four 
hundred acre tract devised to the plaintiffs' ancestor. 

11. The Court should have given the instruction unamended as de- 
manded for plaintiffs. 

The addition was entirely proper, if not aecessary, to a proper under- 
standing of the matter. 

The  defendant claimed the land under the devise to Bartholomew and 
Aaron Shearin, and it would have been a vague and unmeaning declara- 
tion, unless upon the assumption that the small was part  of the large 
tract, the very subject of controversy. The superadded words left the 
question open to  the jury. 

The  prayer was, stripped of the explanatory additions, that  the jury 
should find for the plaintiffs the controrerted fact, and this, in view 
of the contradictory testimony received without objection, was wholly 
inadmissible. 

111. The  refusal to bring the jury a second time before the Court for  
further instructions, the purport of which is  not given, was  holly 
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w i t h i n  t h e  discretion of t h e  Court, and  i t  would seem not t o  
be a reasonable request a t  t h a t  advanced stage of t h e  pro- (396) 
ceeding. 

T h e  rema'ining exception is  to  the f o r m  of the judgment, i n  awarding 
a nonsuit a s  t o  those of the  plaintiffs who did not un i te  i n  the  affidavit 
to  prosecute i n  forma pauperis. A s  we h a r e  said, th i s  was not a reg- 
u l a r  and  f o r m a l  en t ry  of what  mas done, but  mus t  be  deemed a com- 
pulsory withdrawal  of those persons f rom the cause;  a n d  i n  this me 
see n o  error  inasmuch as  a bond for  prosecution was properly required 
of them, and  they refused to give it .  

T h e  appellants, upon  a suggestion f rom their counsel of a n  imper-  
fection in t h e  statements of the  case, and  of his assurance tha t  the  J u d g e  
v o u l d  make  t h e  proposed corrections, was permitted to  mithdran- the  
papers  and l a y  then1 again before t h e  Judge,  but this  action has  resulted 
i n  no impor tan t  charge. 

There  is no error, a n d  the judgment is affirmed. 
X o  error. Affirmed. 

Cited:  Gatewood v .  Leak ,  99 S. C., 366;  Winborne  v .  L u m b e r  CO., 
130 N. C., 3 3 ;  Cumpbell v. Power Co., 166 X. C., 490. 

STATE ex rel. S. T. MORGAN, Adm'r, v. m7. A. SMITH. 

Amendments-Evidence-OficiaZ Bonds-Burden of Proof 

1. Where the trial Judge allowed an amendment after verdict, but stated to 
opposing counsel that  if they would show by affidavit that  the defendant 
had any evidence to  offer to the complaint a s  amended, which had not 
been already offered, that he would either refuse to allow the amendment, 
or would set aside the verdict; I t  was held, to cure any possible error. 
I t  is intimated that allowing amendments after, as  well a s  before verdict, 
is  discretionary with the trial Judge. 

2. I n  an action against a clerk and one of the sureties on his official bond, 
the record of a judgment against the clerk, and others of his sureties, in 
a previous action against them for the same demand, and on the same 
bond, but in which action the surety in the present action -was not a 
party, is competent eTidence to fix the amount clue by the clerk. 

3. Where money is paid into the clerk's office, the obligations to hold and pay 
i t  over to  the party entitled, when called on, is incurred when the money 
is received, and the bond then in force is responsible. If the clerk was 
elected to another term of office, and became his own successor, the burden 
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is on the sureties on the bond in force ~vhen the money was received by 
the clerk, to show that he has paid it orer to himself as his own successor. 

4. The failure of the clerk to pax over the money Tvhen it is demanded, is 
strong evidence of a conversion at some previous stage, and the burden 
of praof is on the defendants to show that the conrersion was not made 
when the money was received. 

(Armistead v. Harmmond, 11 K. C., 339;  StrickZaw7, v. X z w p h ~ ,  52 R'. C., 242; 
Badger v. Daniel. 79 N. C., 3 7 2 :  Btcrte v. Laclce~,  25 N. C., 25, cited and 
approved) . 

(397) CIVIL amrozr, tried before Connor, Judge ,  and a jury, at April  
Civil Term, 1886, of J3Take Superior Court. 

The action Jvas brought on the official bond of one John N. Bunting, 
as Clerk of the Superior Court of Wake County, given for a tern1 of 
office beginning in 1868, and ending on September 4th, 1874, at which 
time said Bunting was re-elected Clerk, as his own successor, and gare  
a new bond. 

The defendant, one of the sureties on the bond given in 1868, pleaded, 
among other things, that  said Bunting had paid the money, mhich i t  
was admitted he had received as clerk, o w r  to himself as his own suc- 
cessor, and that the bond g i ~ e u  in 1874 was alone liable. 

The plaintiff's relator introdneed evidence tending to show that a t  
the time of his qualification in 1874, the said Bunting had no money 
to his credit as clerk in  any of the banks in Raleigh. 

The other facts fully appear in the opinion. 

Messrs.  Charles X .  Busbee,  Jos .  B. B a t c l z e l o ~  and J o h n  Devereuz ,  Jr . ,  
for the plaintiff. 

ilfessrs. T .  111. Argo and Daniel  G. Fowle,  for the defendant. 

(398) SJIITH, C. J. S. D. Morgan, residing in Wake county, died 
intestate in the year 1864, and letters of administration on his 

estate soon afterwards issued to one XTi1liam Laws, who also died on 
Narch 15th) 1871, without haring executed and closed his trust by a 
final settlement. During the course of his adniinistration, he sued for 
and recovered d i ~ e r s  judgments against persons indebted to his intestate, 
on which executions issued, and the moneys due were collected and paid 
into the clerk's office, i n  amounts specified in the complaint, between 
August I l t h ,  1870, and May 4th, 1871. 

J o h n  X. Bunting was elected clerk, and erltered upon his official duties 
on the first Monday in September, 1868, having executed a bond with 
Willie D. Jones, James &I. Harris, and the defendant William A. Smith, 
his  sureties, in the form and with the condition prescribed by law, for 
the due discharge of the duties of said office. This term of office ex- 
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pired on the first Monday in  September, 1874, when being re-elected, he 
entered upon a new tern1 of office for the four years next ensuing, and 
gare other bonds. K O  administration was granted on the intestate's 
estate, until letters cle bonis non issued to the present plaintiff, on July 
3d, 1879, who brought his action on tlie bond against the clerk, and the 
sureties, Jones and Harris, and recovered judgment, but has been unable 
to obtain satisfaction thereof. 

The present action is on the same bond, against the defendant, the 
other surety, who answers denying his liability in the premises, and most 
of the facts upon which it is dependent, and setting up as a defence, 
the three and six years limitation of time for bringing actions specified 
in the statute. 

Upon the trial, the defendant moved to dismiss the action, for that 
the complaint failed to amr  a conrersion of the funds and breach of 
official obligation to have taken place during the clerk's first term of 
office, or to negatire his transfer of the moneys to himself, as his OX-n 
successor, after entering upon his second term. The Court re- 
fused the motion, remarking that if necessary or proper in the (399) 
progress of the trial, he would allow an amendment remedying 
the alleged defect. Such an amendment was subsequently put in, after 
the rendition of the verdict. To this the defendant's counsel objected, 
upon the ground that if made during the trial, he would haae introduced 
other testimony. 

I n  response to this suggestion, tlie Court remarked that if the de- 
fendant would, by affidavit, show during the term that he had any evi- 
dence pertinent to the case as presented after the amendn~ent, the amend- 
ment should be refused, or the verdict set aside and a new trial granted. 
No such affidavit was made. 

I n  our opinion, if any cause of complaint was afforded, it was re- 
moved by this action of the Court, and me think none was, since the 
allowance of amendments at any time before final judgment, if nor after, 
rests in the sound discretion of the Judge. 

The issues, four in number, submitted to the jury, and their responses 
to each, are in substance, the following: 

I. Did Bunting, by virtue and color of his office as clerk, receive the 
amounts and at the dates specified in the complaint ? Answer : Yes. 

11. Did he pay over the same to the persons entitled, prior to his 
entering upon his second term of office, and if so, horn much? Ansm~er: 
No. 

111. Did he safely keep and h a ~ e  in his hands, as clerk, the moneys 
so reeeired, at the time of his second induction into office ? Answer : Eo. 

IT. Did the plaintiff demand said moneys, and if so, when Answer : 
Yes; between the 3d and 14th days of July, 1879. 
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Judgment was accordingly rendered in favor of the relator, and the 
defendant appealed. 

1. The appellant's first exception is to the .admission in evidence, of 
the record of the judgment upon the same bond, in the action 

(400) before instituted against the principal and other sureties, to show 
the extent of the clerk's liability. 

The testimony and record were competent for that purpose. 
I n  Armistead v. Har~arn~ond,  11 1. C., 339, HALL, J., said that a 

"judgment against an administrator is evidence against him of a debt 
due by the intestate, and is evidence also of assets in his hands to dis- 
charge i t ;  and although, for the reason before given, it is also evidence 
of a debt due, as far as it relates to his sureties," &c. 

So, in Strickland v. X u r p h y ,  52 N. C., 242 (244) ; BATTLE, J., re- 
marks: "If a judgment had been obtained against the administrator, 
they (the sureties to his bond), would be concluded as to the debt, 
though not as to the assets." I n  the construction of the Act of 1844, 
Rev. Code, ch. 44, $10, it is decided that the judgment against the prin- 
cipal upon such official bond as the act mentions, is not only conclusive 
of the debt, as it mas without the aid of the enactment, but of assets 
also, and this effect is given to a judgment against a guardian upon his 
official bond, in Badger v. Daniel, 79 K. C., 372, (379). 

The Statute was amended by the act of January 20th, 1881, and 
made to furnish a presumption, instead of conclusive evidence against 
the sureties. The Code, $1345. 

The rule was thus explained in the charge to the jury, and they Kere 
directed to consider the evidence as raising a presumption, which was 
open to disproof or rebuttal. 

The fifth issue demanded by the defendant was unnecessary, and is 
covered by those on which the jury passed as determining the liability 
of the bond in suit for the moneys claimed. 

The evidence in reference to the deposit in the tn-o banks, offered to 
show that the clerk had misused the trust money, though not objected 

to, was wholly unnecessary, as will be seen later in this opinion. 
(401) The instructions requested and refused by the Court were 

these : 
"I. Before the jury can find that the surety, W. A. Smith, is liable, 

they must find as a fact, that a demand was made by one authorized to 
make it, before the first Monday in September, 1874, and that there was 
a refusal to pay; or that before said date, Bunting misappropriated 
said fund, or converted it to his own use. 

"2. The presumption of law is, that Bunting had the money in hand 
a t  the time of his re-election and re-qualification in 1874; and it is 
incumbent on him who denies the fact to show it. 
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"3. The liability of W. A. Smith expired on the first Monday in 
September, 1874, and he is not responsible for any acts of Bunting 
thereafter done." 

His  Honor charged the jury, "that the liability of the defendant as 
a surety on the official bond of Bunting, expired on the first Monday 
in September, 1874, and that he was not responsible for any act or 
default of Bunting after that time; that the judgment introduced by 
the plaintiff against Bunting and certain sureties on his bond as clerk, 
if the jury should believe the evidence, (i t  being admitted that the 
defendant Smith was a co-surety on the same bond), was presumptive 
evidence under the statute, of the liability of the defendant; that there 
was also a presumption of law, that Bunting, as clerk, had done his 
duty, and that he had the money received by him, as alleged in the coni- 
plaint and admitted in the answer, on hand at the time of his re-election 
and re-qualification as clerk in September, 1874; and that he had paid 
it over to himself as his own successor. But that both these presump- 
tions could be rebutted, and that it was for the jury to say, considering 
all the evidence, whether the plaintiff had rebutted the presumption that 
Bunting paid the money over to himself as his own successor in Sep- 
tember, 1874, or whether the defendant had rebutted the pre- 
sumption of the defendant's liability raised by the statute; that (402) 
it was a matter to be determined by the jury upon the evidence. * That before you can find that the 
defendant is liable, you must find that Bunting received the money and 
converted it to his own use, prior to the first Monday in September, 
1874, and after the date of the bond signed by the defendant; and that 
a demand has been made upon Bunting for the money by the plaintiff, 
and that he refused or failed to pay it." 

His Honor further charged, that the law requires public officers to 
keep funds entrusted to them carefully and safely, and although they 
should believe that Bunting had to his individual credit, in the Citizens 
National Bank, on the first Monday in September, 1874, the amount 
shown by the witness Brown, yet if they should believe from the evi- 
dence, that he had used the money collected upon the judgment in favor 
of Laws, administrator, they should find the third issue in the negative. 

The charge was quite as favorable, as and we think more so, than he 
could reasonably ask, for the whole burden of showing the misuse of 
the money during the first term of office seems to have been put on the 
shoulders of the relator. 

The case of the State v. L a c e y ,  25 N. C., 25, is so directly in point 
as to be decisive of the liability of the first bond. I n  that case, the 
claims were placed in the constable's hands in October, 1840. During 
this year, he collected the money. He  was re-appointed in 1841, and in 
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May the money was demanded. The action was upon the bond given 
at Jlarch Term, 1841. GASTON, J., delivers the opinion, and uses these 
words: "In the case before us, the sureties in the bond of Narch Term, 
1841, stipulated for the faithful performance by their principal of the 
duties of the office then conferred, and for his diligence in  endeavoring 
to  collect, and his punctuality in  paying over what might be collected 

on claims that should be put in his hands for collection. But the 
(403) moneys, the non-payment whereof gives rise to this suit, were 

either collected by virtue of his antecedent office of constable, or 
upon claims put into his hands for collection, and satisfied before he 
received his second office. I n  the former supposition, the non-payment 
is a violation of the duty which that former office imposed; and in the 
latter, it is a failure to comply with the stipulation in the bond when 
that office was conferred. The sureties on the bond then given, are 
therefore liable, but not the sureties in  the bond of 1841." 

The governing principle is this: the obligation to hold and pay over 
the money to the party entitled to it when called on, is incurred when 
the money is received, and if not so paid over, without other proof, the 
bond then in force is responsible. I t  is matter of defence and excuse 
that it has been paid over to the successor, and this the defendant ought 
to show. The failure of the clerk to pay over when the fund is de- 
manded, is cogent evidence of a devastavit committed at some previous 
stage, and to shift the liability from one term to another, and from the 
bond formerly liable to another, proof ought to come from the delin- 
quent, or from his sureties. Instead of this, the Judge required the 
relator not only to prove the delivering of the moneys to the clerk, but 
also affirmatively that the devastavit took place during the first official 
term. I f  this burden rested on him, while the officer might be able to 
tell, the relator would usually fail to show the time of the misappropri- 
ation, and thus would recover on neither bond. Yet the jury do find, 
under these disadvantages, that the clerk did not safely keep the funds 
during his first term-that is, misapplied them in violation of his 
bond. 

These are all the exceptions presented in the case on appeal, and we 
find no error in the rulings prejudicial to the appellant. 

The judgment must be affirmed, and it is so ordered. 
No error. Affirmed. 

Cited: Patton v. Smith, 131 N. C., 397; Marshall v. Kemp, 190 
N. C., 493; Gilmore v. Walker, 195 N.. C., 464. 
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C. L. SUMMERS, Extr., v. HUGH REYNOLDS, et  als. 

Executor-Fiduciary Duty-Devastavit-Compromi.sing Claims. 

1. Where an executor sold land during the mar, under the power given him 
by the will to sell and divide the proceeds among certain legatees, but 
the executor would not say i n  what currency he would take payment, 
and by this conduct prevented certain parties, who wished to purchase, 
from bidding a t  the sale, and said executor, unknown to the parties in 
interest, procured his partner to purchase the property on their joint 
account, and accepted payment of the bid in  Confederate money; I t  was 
held, that the executor was chargeable with the value of the property i n  
good money. 

2. Where, in such case, the legatees accepted the Confederate money in pay- 
ment, the executor is entitled to credit for the scaled value of such pay- 
ments, in his accounts with the legatees. 

3. Where a debtor of a n  estate attempts to compromise his debt, but the exec- 
utor refuses, on the ground that  he has no power to do so, and does not 
ascertain even what the debtor will give, and afterwards sells the claim 
for an inconsiderable sum, a t  a sale of the debts due to the estate made 
under an order of Court; I t  was held, that  the executor was liable for 
the amount which the debtor afterwards pays to the party who purchased 
the claim. 

4. If an executor or administrator place funds of the estate in bank to his 
individual credit, it is a n  appropriation of them to his individual use, 
and he becomes liable for them, upon the failure of the bank; and this 
is so although he has no money of his onm on deposit in the bank. 

5. I t  seems, in such case, that  the cestui qui trust may either follow the fund, 
when he can identify it, or he may elect to hold the trustee personally, 
when the fund has been lost. 

6. I t  seems, that if the executor, acting in good faith, thinks that, under the 
will, the fund is  his individual property, he will not be held accountable 
for converting it into securities payable to himself individually, which 
afterwards become valueless. 

(Peuton v. Smith ,  22 N .  C., 325; f l h i p p  v. Hettriclz, 63 N. C., 329, cited and 
approved; Sgme v. Badger, 92 N. C., 706, distinguished). 

CIVIL ACTION, heard  upon  exceptions to  the  report  of a referee, (405) 
before Boykin, Judge, a t  August  Term,  1886, of IREDELL Supe- 
r io r  Court .  

Wi l l i am H. W a t t s  died i n  t h e  month  of June ,  1863, leaving a con- 
siderable estate, real  a n d  personal, a n d  having made  a will, which a t  
August  T e r m  ensuing of I redel l  County  Court,  was  admit ted to  pro-  
bate, a n d  t h e  plaintiff, Charles L. Summers, nominated therein sole 
executor, was qualified a s  such by taking t h e  prescribed oath. 

12-95 351 



I N  T H E  SUPREME COURT. [9 5 

The testator, in the first clause of the will, derises to Phillip and 
Eliza Shuford, and the survivor of them, the tract of land whereon they 
then resided, containing about one hundred and eighty acres. I n  the 
second, he bequeaths to Geo. C. Watts, his brother, $1,000; and in the 
third, a like sum to Jane C. Reynolds, a sister, who, with her husband, 
is a defendant. 

I n  the concluding clause of his will, which follows the special dispo- 
sitions mentioned, the testator directs, excepting a small lot occupied by 
Thomas Pond, that the remainder of his property particularly described, 
be sold, and the proceeds with other funds, after the payment of his 
debts, be distributed among his nephews and nieces, and the children of 
such as may die before himself leaving issue, the latter taking repre- 
sentatively the share of the parent, with deductions from the share of 
each, of the indebtedness of the parent or children, and excluding from 
the distribution a niece, Margaret, for the reason that she had been 
provided for by her friends. 

The plaintiff proceeded in the execution of the trusts of the m7ill, 
until March 20th, 1876, when he sued out a summons against the de- 
fendants, beneficiaries under the will, for an account and settlement of 
his administration, and in order to the payment of what may be found 
to be due to each. The legatee, George C. Watts is omitted, as it is 
alleged in the complaint he has been fully paid. 

The pleadings being filed, the clerk proceeded to hear the evidence, 
pending the taking of which the plaintiff filed a supplemental com- 
plaint, wherein he states that of the moneys in  his hands when the 

original complaint was filed, a considerable portion, setting out 
(406) the several sums, had been deposited for safe keeping, and to 

await the result of the suit, in the Bank of Statesville, and was 
lost by its unexpected insolvency, from responsibility for which loss, he 
claims to be exonerated. 

The clerk made his report, and after exceptions thereto taken by both 
parties, and his rulings upon them, the cause was removed by appeal 
to the Judge. - 

The cause coming on to be heard before him, the report was set 
aside and a new reference ordered, at  Fall Term, 1882, and the referee 
directed to hear and determine the cause de novo. This second report 
was accordingly made, with the evidence and finding of the referee, 
when two series of exceptions were filed by counsel representing different 
defendants, as follows : 

"1. That the clerk fails to find the fact that the executor, C. L. Sum- 
mers, was interested in the purchase at  his own sale of the store-house 
and lot bid off by M. Boger, and he failed to charge said executor with 
the value of the said store-house and lot. 
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2. That he erred in  not charging said executor with the full amount 
of the T. R. Watts judgment, $ , instead of the amount for which 
it was sold. 

3. That he erred in  not charging said executor with the full amount 
of the certificates of deposit in the Bank of Statesville, $1,250 and in- 
terest, instead of finding him only liable to the amount he may here- 
after realize on the same out of the assets of said bank. 

4. That he erred in  not charging said executor with interest on all 
moneys receired, from the date of receipt to day of settlement, as said 
executor kept no interest account in managing said estate. 

5. That he erred in  adding a premium of ten per cent. on the scaled 
value of the legacy of Jane Reynolds. 

6. That he erroneously allowed said executor a credit for any (407) 
Confederate money. 

7. That he erred in  allowing said executor his commissions in green- 
backs on the Confederate account, mhen he had Confederate currency 
on hand all the time, and is now credited with the san~e." 

The other exceptions mere as follows: 
"1. The defendants except to the clerk's report in this: That he 

fails to find as a fact, that the executor, C. L. Summers, was personally 
interested in the purchase by M. Boger, the highest bidder, at his own 
sale, of the store-house and lot bid off by 311. Boger, and in that he fails 
to charge the executor with the value thereof, the evidence being that 
he was the actual purchaser of said house and lot for himself and others. 

2. That the clerk erroneously finds as a fact, that the plaintiff sold 
the real estate of his testator for Confederate money, and charges the 
proceeds in Confederate money, whereas the weight of evidence is that 
the sales were not for Confederate money. 

3. That the clerk erred in not charging the executor with the full 
value of the real estate sold in good money, it being gross negligence in 
said executor to sell real estate for Confederate money in  October, 1863, 
the estate of his testator not being indebted so as to make it necessary 
to sell real property for assets. 

4. That he erred in  not charging the executor with the amount of 
the T. R. Watts judgment, $252, principal and interest, of which $157 
was principal, instead of the amount for which i t  was sold, to-wit: 
$1.00. 

5 .  That he erred i11 not charging the executor with the full amount 
of the certificates of deposit in the Bank of Statesville, to-wit : $1,250 
principal, with interest thereon, instead of finding him only liable to 
the amount he may realize on the same out of the assets of said 
bank. (408) 
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6. That the clerk erred in allowing the executor credit for any 
Confederate money." 

A11 the other exceptions which were filed were withdrawn. 
The facts developed by the proofs, and the rulings of the Judge based 

upon them, are thus set out in the record: 
"1. That the first exception be sustained, and the following facts are 

found : 
Previous to the sale of the house and lot in  Statesville, on the 13th 

day of October, 1863, i t  was agreed between plaintiff and H. B. Reece, 
who was his partner in  business, that plaintiff and said Reece, should 
buy the said house and lot at said sale. Reece told N. Boger to bid it 
off for $3,000. Subsequently Boger was let in with plaintiff and Reece. 

The deed was made by plaintiff to Boger, on the 9th of January, 1864, 
and on the same day Boger conveyed two-thirds of said property to 
Reece and plaintiff. The purchase money was paid out of the partner- 
ship business of plaintiff and Reece. 

I t  was not announced at the sale, nor was it stated in the notice of 
sale, whether Confederate money or specie would be taken in payment 
for the property sold, but to several persons who made inquiries, plain- 
tiff replied that the sale was to be for good money, or such money as 
would be taken by the heirs. Some persons who desired to bid in Con- 
federate currency, upon this information declined to bid. I t  does not 
appear that the feiatees knew that the plaintiff was personally interested 
in the wurchase. 

The house and lot was worth $1,500 in the present currency, and the 
plaintiff should be charged xvith that sum, with interest from the date 
of sale, as the sale was made upon a credit of six months with interest 
from date of sale. And the plaintiff should be credited with the 
amounts paid out of the $3,000, in  Confederate money, reduced by 
the scale, with interest from the time of the payments. Plaintiff 

excepts. 
(409) 2. The second exception is overruled, and it is found as a fact, 

that the lands were sold for good money, or what would be re- 
ceived by the legatees, and that several of the legatees were present at  
the sale, and made no objection thereto, and soon afterwards received 
their shares of the purchase monei arising from said sale in Confederate 
currency, as did the guardian of several of the minors who were legatees. 
Defendant excepts. 

3. The third exception is overruled, and it is found as a fact, that 
the plaintiff, construing the will to direct an immediate sale of the 
property and payment of legacies, did make such sales, and paid out 
the moneys arising from said sales, to the persons entitled or their 
guardians; that no objection was made by those interested, and that 
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they accepted their shares of the funds arising from said sales, except 
the Shuford heirs, who had no guardian, and Reynolds and wife who 
made no objection to the sales. 

The sales and distribution seem to have been made with the assent of 
nearly all who were interested, or their guardians. Defendants except. 

4. The fourth exception is sustained, and the following facts found: 
Plaintiff had a judgment against one T. R. Watts, for $252 and inter- 

est. H e  caused executions to be issued, and the sheriff made return, 
'Nothing to be found.' Subsequently to this return, plaintiff was 
approached by one S. P. Watts, the son of the defendant in the execu- 
tion, and told that said N. P. Watts wanted to compromise said judg- 
ment. Plaintiff told him that he could not compromise a judgment, but 
was going io sell it, and Watts could come to the sale and buy in  the 
judgment. Watts mas present at  the first sale, and the judgment was 
not offered, plaintiff saying afterwards that he did not know that N. P. 
Watts was present. At a subsequent sale, the judgment was sold for 
$1.00, and N. P. Watts afterwards compromised the same for 
$150. 

The executor had authority to compromise such claims, and (410) 
did not use due diligence, after notice that the party desired to 
compromise, and he should be charged with the amount ~vhich was paid 
in satisfaction of the said judgment, less the amount which he received 
for the same. Plaintiff excepts. 

5 .  The fifth exception is sustained, and the following facts found: 
The institution called the Bank of Statesville, was considered a safe 

place of deposit for funds, prudent business men were doing business 
with the said bank, and there was no apparent reason to question the 
safety of funds so deposited. 

On the 22d of Xovember, 1873, plaintiff deposited in said bank, $650, 
and took from the cashier, R. F. Simonton, a certificate of deposit, pay- 
able ten days after notice, and bearing eight per cent. interest. And on 
December 17th, 1873, plaintiff deposited in the same bank $100, and 
took from the cashier a like certificate of deposit, and on the 8th day of 
January, 1874, plaintiff deposited $500 additional, and took a certificate 
of deposit for the same, bearing like interest and payable on call. These 
funds belonged to the estate of plaintiff's testator. Plaintiff had funds 
of his own in this bank and other certificates in  his own name. These 
certificates were all in the name of C. L. Summers, (the plaintiff), and 
there was nothing upon the face of the certificate, and nothing was en- 
dorsed upon the same, to indicate that they represented trust funds held 
by the plaintiff. I t  was evident to the plaintiff, at  the time he made 
the deposits, that he would have to hold the money in his hands belong- 
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ing to the estate of his testator for some time, and i t  was a prudent 
disposition of the said funds to invest the same in certificates of deposit 
in said bank. 

Plaintiff told the cashier at the time he made these deposits, that the 
fund belonged to the estate of W. F. Watts, and that he made 

(411) it as a call deposit, and would draw i t  out when he needed it in 
the settlement of the estate. 

The cashier died, the bank became bankrupt, and but a portion of the 
fund so deposited will be realized. He  must be charged with the sum 
so deposited, and interest. Plaintiff excepts. 

6. The sixth exception is orerruled. I t  appears as a fact that a large 
amount of Confederate money came into the hands of the plaintiff, as 
on hand at the death of his testator. Defendant excepts. 

And it is ordered that the referee reform his report in accordance 
with the foregoing rulings, and make report to the next term of this 
court." 

The report being reformed according to these rulings, the plaintiff's 
counsel also filed an exception, as follows: 

"The plaintiff, in addition to the exceptions heretofore taken upon 
the rulings of N a c R a e ,  Judge, and noted in  the record, files the follovr- 
ing exceptions to the reformed report, made to this term of the Court: 

1. For that it appears from said report, that plaintiff paid to the 
legatees the sum of $3,453.86 in Confederate currency more than he 
received from testator's estate, and for which he should have credit 
against them for at least its scaled value. S n d  in coinmissions not 
allowed, this plaintiff alleges error. 

The reformed report of the clerk charges the executor, Sumniers, with 
$1,285.15, with interest from 13th October, 1863, to 9th August, 1886. 
The clerk did not allow the executor coinmission on the interest so 
charged. The plaintiff excepts to said report, because no commission 
was allowed on said interest by the clerk. Exceptions not sustained. 
Appeal." 

The facts upon m-hich the ruling is made are embraced in  first excep- 
tion of defendants, heard and decided at February Term, 1886, 

(412) by his Honor, Judge MacRae, and the facts then found are 
the facts upon which this exception is heard. 

There mas a judgment for the defendants upon the reformed report, 
and the plaintiff appealed. 

Xessrs. D. X .  Furches, John Devereus, Jr., M .  L. XcCorkle and 
Jos. B .  Batchelor, for the plaintiff. 

Mr. Charles Awnfield, for the defendants. 
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SMITH, C. J. (after stating the facts) : 
I. The circumstance8 attending the sale of the house and lot in  

Statesville, the plaintiff's answer to inquiries from persons intending 
to bid as to \?-hat currency payment would be required to be made in, 
which prevented them from bidding, and the private arrangement 
betx-een himself and partiler, H. B. Reese, to buy in the property for 
themselves, carried into effect through the agency of Boger, so strongly 
mark the mala fides with ~ ~ h i c h  the sale was conducted, and the utter 
disregard of fiduciary duty on the part of the plaintiff, as to fully 
warrant the ruling of the Judge in charging him with the real value of 
the lot in the present currency. And so far as he has paid out portions 
of the Confederate money, receired f:.om his own firm in discharge of 
the bid, to the legatees, he should be credited with the scaled value of 
such payments in  his separate accounts with each. 

11. The next exception, numbered 4 in the series, is taken to the 
ruling by which the plaintiff is charged with the debt of $252, and in- 
terest, due by T. R. Watts to the testator's estate. 3. P. Watts, a son 
of the debtor, proposed to compromise the claim, which the plaintiff 
declined, saying that Watts could attend the sale and buy the judgment. 
The judgment was accordingly sold, and bought by Watts for $1.00, and 
he afterwards, in compromise, obtained $150.00 for it. I t  was a culpa- 
ble indifference to fiduciary duty to entertain no proposition, and not 
even to inquire what sum would be offered, and with this infor- 
mation of the debtor's desire to settle the claim, permit i t  to be (413) 
bought for so inconsiderable a sum. While he had authority to 
dispose of the debt at public sale, his general obligation remained to 
see that the assets of the estate were not thrown away and lost. 

But me do not concur in  the opinion of the Court, that the plaintiff 
should be held responsible for the entire amount. Assuming that the 
sum paid the assignee was the full measure of its value, and that the 
executor could have obtained that sum, he ought to be held liable for 
$150, instead of $1; but not for the excess of the debt above that limit. 

111. The next exception is to the plaintiff's being charged ni th  the 
full amount of the deposits in the bank. The first of the certifications, 
and the others are substantially in the same form, is as follows: 

BANK O F  STATESVILLE, 
KO. 1019. STATESVILLE, iY. C., January 8th, 1874. 

C. L. Summers has deposited in this bank five hundred dollars, payable ten 
days after notice is given to R. F. Simonton, Cashier, on the return of this 
certificate properly endorsed, with interest at the rate of eight per- cent. per 
anmm, on call. 

$500.00. R. F. SIMONTON, Cashier. 
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The facts all show entire good faith, and a purpose to preserve the 
fund for distribution among the legatees, and not to derive any personal 
benefit from the deposit, and the executor is charged with the full 
amount, because his fiduciary character is not annexed to his name, so 
as to mark the moneys as belonging to the trust estate, and this, in the 
opinion of the Court, is an act of maladministration, and a devastavit. 
The liability is adjudged solely upon the ground that the certificates 
were issued to the plaintiff, not designating the representative character 
in which, as declared to the cashier, the deposit in fact was made, and 
this, we suppose, upon the authority of the case of Peyton v. Smith, 22 

K. C., 325. I n  that case, the deposits were to the credit of the de- 
(414) positor, and were not distinguishable from those of his own, not 

held in trust. "From these accounts, then," says GASTOE, J., 
speaking for the Court, '(it is to be collected that the trust funds went 
into the mass of the executor's property, and, by no visible marks or 
signs, were in  any respect distinguished from his private moneys. They 
swelled the executor's personal credit at bank; upon his death they 
become assets in the hands of his personal representative; and could 
not have been claimed as the assets of the testator by a representative 
of that estate;-they were liable to his creditors, were in all respects 
his property, he charging himseIf with the amount thereof in account 
with his cestui qui trusts." 

Such an intermixture of funds held in trust, with his own, so as to 
constitute one aggregate credit, it must be admitted, is an appropriation 
of the former to his own individual use, for which he at  once becomes 
liable. 

I f  the executor pays the money of the testator into a bankers, not on 
any distinct account, but "mixing it with his own money," (the italics 
are those of the author), "it should scem that the executor will be 
answerable for the loss sustained by the failure of the banker." 2 Wil- 
liams on Ex., 1292. 

I n  Shipp v. Hettrick, 63 N. C., 329, where the executor sought to be 
delivered from the loss of Confederate money which came into his hands, 
but which he did not separate and set apart, so that it could be identi- 
fied, the Court say: "If he, (the executor), had separated the money 
from all other moneys in his hands, and retained i t  as a special deposit 
for Louisa E. Hettrick, the case would have been different, notmithstand- 
ing the fact that it became worthless. But he did none of these things; 
on the contrary, he kept it with his own moneys. I f  he had made a 
general deposit of this money in  bank in  his own name, it would not 
have relieved him; but if he had made a special deposit of a par- 
ticular parcel for this particular purpose, it mould have been other- 
wise." 
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The trustee is responsible, "if he deposits i t  at  his banker's (415) 
mixed up with his own moneys;" Adams Eq., 60, and such is 
generally the language employed by the authorities. We do not sup- 
pose i t  is necessary that there should be personal funds of the trustee to 
his credit when those held in trust are deposited. I t  is sufficient to 
make the conuersion, that the account is opened with the depositor in 
his individual name, and would blend with money of his own, when 
deposited, and thus a common credit be secured. 

I n  B ~ o w n  v. Durham, 2 Gray, 42, a guardian sold property belonging 
to his ward, and took therefor pronlissory notes, payable to himself or 
bearer, on some of which payments had been made. The guardian died, 
and his estate was insolvent. The minor, through a succeeding guard- 
ian, sued the administrator of the former for these notes, as the prop- 
erty of the ward. Delivering the opinion, THOMAS, J., says: "They 
mere retained by the guardian, not negotiated nor pledged, nor in any 
may used for his own business. They are clearly identified and traced. 
The fact that they were made payable to the guardian, in his own name, 
and negotiable, without any e~idence of appropriation, or of any attempt 
to appropriate them to his own use, is not sufficient evidence of his 
conversion of the money, and mingling- it with his own. Such breach 
of duty is not to be presumed, and the mere form of the notes fails to 
establish it." This ruling establishes the right of the equitable omner 
of the fund, where the guardian is insolvent, to pursue and recover it, 
where its identity is clearly shown, but it does not decide that he may 
not elect to hold the guardian personally liable, when the fund has been 
rendered valueless, as in  our case. 

I n  Parsley v. Nurtin, 46 Amer. Rep., 733, money held in trust, was 
deposited by the guardian in a Richmond bank, and a certificate taken 
in  his individual name. H e  had no money of his own on deposit. The 
bank went down in the financial catastrophe which attended the 
downfall of the Confederacy, and the fund was lost. The guard- (416) 
ian was relieved of the loss, the Court remarking that "a bona 
fide deposit of the money of his ward by the guardian in his individual 
name, provided that i t  can be shown that i t  was in  fact the money of 
his ward, will acquit and protect the guardian from the responsibility 
for loss which ensues, not by the form or designation of the deposit, but 
which has been lost by the general and universal destruction of the whole 
cur~ency, and all the banking and financial interests of the State." This 
ruling, contrary to the current of the decisions, may perhaps find a sup- 
port in  the extraordinary circumstances attending the conduct of the 
guardian, and his inability to take any better care of the trust estate, 
and when perhaps any other disposal of the money would have shared 
a like fate. 
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We have been referred to a recent case in our own reports, Xyme u. 
Badge?,, 92 N. C., 706, where an  exchange was made by an  executrix, 
of a note that  came into her hands, and a new security taken, payable 
to herself. This was done under the belief (from advice of counsel 
perhaps) that  the testator's entire estate belonged to herself, and in effect 
to  render i t  more secure. I t  was not an illtended interference with the 
funds of the estate, but the nianagement of what was supposed to be 
her own. I n  this respect that  case i s  distinguishable from the present, 
for here the executor ;as dealing with a fund not his own, nor supposed 
to  be his own, but as a trustee mith the trust estate. At least, we can- 
not carry the ruling in  that  case so far  as to corer and protect the 
plaintiff i n  this transaction. 

Harsh  as niag seem, the rule of responsibility i n  the case before us, 
7.ahere any elemeilt of wrong is  absent, and the penalty is incurred 
solely in  consequence of the form of the certificate, i t  is too well founded 
for us to disregard it. The case of Willianzs v. W'illiams, 15 Wisc., 
300, is  so full and exhaustire a discussion of the doctrine, mith a n  ex- 

amination of the adjudications from early times, and the reason- 
(417) ing so conclusive, as to dispense with a further discussion. The 

deposit mas upon a similar certificate, and realizing the harshness 
of the operation of the rule, the Court thus speaks: "To hold the ad- 
ministrator answerable in  this case, is undoubtedly a great hardship; 
but to exonerate hini from liability is to encourage the mismanagement 
of trust funds and to open the door to frauds innumerable against those 
whose age and weakness entitle them to the most rigid protection of the 
lam. The rule. therefore, should not be slackened, eyen if the question 
were a new on;, much lees in  view of the authorities cited." W: there- 
fore concur ;.aith the Court in the dispositiorl made of this exception. 

The  plaintiff's last exception must be upheld, and he should be allon-ed 
commissions uuon the amount of the increased interest also. 

There must be a reference to the clerk. i n  order to a refornlation of 
the account i n  accordance mith this opinion, unless by consent, the 
reference be made to the former referee, whose familiarity with the case 
will render its execution less laborious, and with such consent, to said 
referee, to the end that  judgnlent final may be entered. 

Error .  Modified. 



N. C.] OCTOBER TERM, 1886. 

A. D. McGOWAN v. THE WILRIINGTON Ri TVELDON RdILROL4D CO. 

Ecidence-New Tr ia l -Cmrnon  Carriers-Rail~-oads-E"ai1z~~~e t o  Ship 
Goods-Constitutional Law. 

1. I n  assigning error for the exclusion of eridence, the record should disclose 
what the evidence would have been, if the witness had been allon7ed to 
answer, otherwise the exception will not be considered. 

2. I n  an action against a railroad company for the penalty imposed by the 
Statute for failing to ship freight delivered to it for transportation, 
within fire days after the delivery, evidence which goes to show that 
other freight was delivered by agents of the plaintiff, n7ho gave instruc- 
tions to the agent of the corporation in regard to its shipment, is im- 
material, and i t  is not error to exclude it. 

3. Where evidence is admitted, after objection, which brings out nothing ma- 
terial, and nothing to the prejudice of the objecting party, i t  cannot be 
assigned as  error, and is no ground for a new trial. 

4. Where freight is delivered by a shipper to a common carrier for transpor- 
tation, in  the absence of an express contract to the contrary, there is an 
implied agr~ement  that it shall be forwarded in a reasonable time, and 
the Statute ( T h e  Code, $1967) fixes five days a s  such reasonable time. 

5. T h e r e  a bill of lading provided that the corporation should not be held 
liable for mrong carriage or wrong deliaery of goods that  were marked 
m-ith initials, numbered, or imperfectly marked; It was  held, not to corer 
a failure to dnlg forward goods only marked ~ r i t h  an initial. 

6. The Legislature has power to compel railroad corporations, and common 
carriers of a like kind, to discharge the obligations m-hich they owe to 
the public, by reasonable statutory regulations, because of their quasi  
public nature, and because they exercise and enjoy rights and franchises, 
granted by the public. 

7. The Legislature may regulate the methods of business of such corpora- 
tions, in a general way, so a s  to promote the public good, and to the 
extent that the exercise of the porn-ers conferred on them affect the 
public, i t  has the right, through the Legislature, to hare a voice in  their 
exercise. 

8. A clause in the charter of a railroad corporation, mhich confers upon its 
officers the porn-er to fix its charges for the transportation of freight, is 
not infringed by a Statute which imposes a penalty for a failure for five 
days to forward freight delivered for shipment, and which does not, in  
terms or by implication, attempt to regulate the amount to be charged 
for such transportation. 

9. I t  seems, that the Legislature eannot part with any essential power of 
government, but if i t  can do so, i t  must be by positive grant, or by words 
so plain in  their meaning, a s  to leave no doubt as  the purpose. 

(Branch  v. T h e  Railroad, 77 N. C., 347; Katxens te i?~ v. T h e  Railroad, 84 
N .  C., 688; Whi tehead v. T h e  Railroad, 87 N. C.,  255; cited and approved). 
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(419) CIVIL ACTION, tried before Connor, Judge, and a jury at April 
Term, 1886, of WAYNE Superior Court. 

The following is a copy of so much of the case stated on appeal as is 
necessary to a proper understanding of the opinion of the Court: 

"The plaintiff declared for the penalty of $25 per day, for failing to 
ship twenty-seven bags of rice, as freight, from Mount Olive to Golds- 
boro, from the 21st day of November, 1884, to the 21st day of Uarch, 
1885. 

"A. D. NcGowan, the plaintiff, was introduced as a witness for him- 
self, and testified that he got the bill of lading for said rice from Robert 
Memitt in  the month of December, 1884. John H. Toler was agent 
of defendant at Nount Olir-e. Witness saw the rice on the 21st day of 
March, 1885, at  defendant's warehouse at Mount O l i ~ e .  I t   as marked 
G .  H e  took three sacks of i t  home, and shipped the balance to Henry 
Lee & Co., Goldsboro, that day, taking a new bill of lading therefor. 

"On cross-examination, the witness testified that he went to Mount 
Olive once or twice between the 21st day of Kovember, 1884, and the 
21st day of March, 1885. 

"Robert Merritt was introduced by plaintiff, and testified that he 
carried the twenty-seven bags of rice in the Fall  of 1884, to Mount 
Olive, and put them in the warehouse of the defendant, and took from 
the agent the bill of lading referred to in  the testimony of the preceding 
witness, and that he delivered said bill to the plaintiff; that he told 
the agent to ship to Henry Lee & Co., Goldsboro, and the agent said 
he would ship it in two or three days. The said bill of lading was put 
in evidence. The plaintiff rested his case. 

"The defendant introduced J. H. Toler, who testified that he was 
agent of defendant at Xount Olive in  November, 1884, and that the bill 
of lading was signed by him; that the rice delivered by Robert Nerritt, 

the next preceding witness, was shipped according to said bill of 
(420) lading; that there was a lot of rice in the warehouse which was 

not shipped, and which was delivered by one Phillips and one 
Garner for the plaintiff, and that orders were to be given for shipping 
the same when the whole lot should be delivered, and that witness never 
received any order to ship same; that plaintiff, by his agents, several 
times deposited rice for shipment; that he had no instructions not to 
ship the rice delivered by Robert Merritt, and the same was shipped; 
that he, Toler, had no directions from the plaintiff about shipping rice 
generally. 

"The defendant proposed to ask the witness the following question, 
viz: 'Did persons who delivered rice for the plaintiff, give any instruc- 
tions at  the time of delivery in regard to the time of shipment?' Ob- 
jected to by plaintiff. Objection sustained. Defendant excepted. 
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'( On cross-examination, the witness testified that be was not now 
agent for the company, and that it was his custom to enter freight on 
the books when shipped, and not before. 

"The plaintiff then proposed to ask the witness: 'Have you examined 
the defendant's books, and do they not show that this lot of rice was 
not entered?' Objected to by defendant on the ground that the books 
were the best evidence. Objection overruled. Defendant excepts. The 
witness answered, 'I do not think I have examined the defendant's 
books. I do not remember whether this lot of rice was on the books. 
I think the books show shipments between November 21st, 1884, and 

I 

March 21st, 1885.' 
"After the evidence was closed, and before the charge was delivered 

to the jury, His  Honor asked the defendant's counsel if he insisted that 
any instructions were given by the plaintiff, or his agents, not to 
ship the rice about which the controversy arose; to which he replied, 
he did not. That the only question was, whether or not the rice had 
been shipped; and that His  Honor might answer all the issues 
except the sixth, in favor of the plaintiff. (421) 

"The defendant's attorney insisted that the plaintiff could not 
recoTer, because of the following words in  the bill of lading, viz :* 'No 
liability will be assumed for wrong carriage or wrong delivery of goods 
that are marked with initials, numbered, or imperfectly marked.' 

"His Honor reserved the question, and charged the jury as follows, 
viz: 'If you find the first issue in the affirmative, the contract made 
by the defendant with the plaintiff, as set out in  the bill of lading, was 
to ship the tm-enty-seven bags of rice in  a reasonable time, and the law 
has fixed such time to be five days after its receipt, unless i t  was other- 
wise agreed. You will then proceed to inquire whether the rice TTas 
shipped within the time named, if not, was it by reason of any agree- 
ment made at the time of delivery? This will depend upon your find- 
ing upon the issue. I f  the rice mas shipped, as alleged by the defend- 
ant, and testified to by Toler, you will answer the last issue in the nega- 
tive. I f ,  howeuer, you find upon the evidence, that it was not shipped 
until March elst, 1885, you will answer the issue in the affirmative. The 
defendant sets up no excuse for a failure to ship, if there was such 
failure. The burden of proof is upon the plaintiff upon the issues. 
You d l  find the facts as you may find the preponderance of the evi- 
dence. The plaintiff is confined to the rice delivered by Merritt, and 
you cannot consider the evidence in regard to the Phillips and Garner 
rice, except as throwing light upon the question as to whether the Mer- 
ritt rice vas, or was not, shipped.' " 
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At  the conclusion of the charge, and before the case was given to the 
jury, his Honor asked counsel of both ~ar t i es ,  if any other instruction 
was desired, to which was replied, there was none. 

The jury returned a verdict for the plaintiff. His  Honor decided 
the question reserved against the defendant. 

(422) Motion by defendant for new trial. Motion refused. Judg- 
ment for plaintiff. 

The issues submitted to the jury, and the responses to them were as 
follows : 

"1. Did the plaintiff on the 21st day of November, 1884, deliver to 
the defendant at  its warehouse in Mount Olive, 27 bags of rice for ship- 
ment to Henry Lee & Go., at Goldsboro? 

Yes. 
2. Was the said rice the property of the plaintiff? 
Yes. 
3. Was said rice received by defendant for shipment? 
Yea. 
4. Did plaintiff agree or consent that said rice should remain un- 

shipped ? 
No. 
5 .  Was said rice received by defendant without payment of freight, 

and without demand therefor ? 
Yes. 
6. Did defendant unlawfully allow said rice to remain unshipped at 

its warehouse in Mount Olive, from the 21st day of November, 1884, 
until the 21st day of Xarch, 1886? 

Yes." 
The following are the exceptions of the defendant: 
"The defendant excepts to the rulings and judgment of his Honor in 

this action, as follows : 
1. To the exclusion, on objection by plaintiff, of the following ques- 

tion asked by defendant of the witness, J. H. Toler, viz: 'Did persons 
who delivered rice for the plaintiff, give any instructions at  the time 
of delivery, in regard to the time of shipment?' 

2. I n  not sustaining the objection of defendant to the following ques- 
tion, asked by plaintiff of the witness, J. H .  Toler, viz: 'Have you ex- 
amined the defendant's books, and do they not show that this lot of 

rice has not been entered?' 
(423) 3. His Honor erred in his charge, that 'The contract made by 

defendant with the plaintiff, as set out in the bill of lading, was 
to ship in a reasonable time, and the law has fixed such time to be five 
days after its receipt, unless it was otherwise agreed. You will proceed 
to inquire whether the rice was shipped within the time named; if not, 
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was it by reason of any agreement made at the time of delivery. This 
will depend upon your finding upon the issue.' 

4. His Honor erred in stating to the jury, that 'Defendant sets up no 
excuse for a failure to ship, if there was such failure.' 

5. His Honor erred in stating to the jury, that 'They could not con- 
sider the evidence in regard to the Phillips and Garner rice, except as 
throwing light upon the question as to whether the Merritt rice, was or 
was not shipped.' 

6. His  Honor erred in deciding the question reserved against the 
defendant. 

'7. I n  giving judgment for plaintiff." 

X r .  W. R. Allen, for the plaintifl. 
X r .  Ramsay, filed a brief for the defendant. 

MERRIXOR, J. (after stating the facts). The first exception cannot 
be sustained. What the mitness would hal-e said in reply to the ques- 
tion specified does not appear, as i t  should do, but inferring that he 
would have answered in the affirmative, such e~idence was irrelevant 
and immaterial. The plaintiff sued to recover penalties which he 
alleges the defendant incurred by its failure to ship twenty-seven bags 

A of rice marked G as it was bound to do within five day; next after 
\I 

the rice was delivered to i t  for shipment. The evidence of the plaintiff, 
including the bill of lading, went to prove that the particular hags of 
rice in question, were delivered by his agent, the witness Robert 
Xerritt, to the defendant, for shipment, on the 21st day of KO- (421) 
vember, 1884. The only witness introduced by the defendant, J. 
R. Toler, testified that he TTas agent of the defendant at the station 
n-here the rice was delivered for sh ipm~nt  at the time of the delivery. 
H e  admitted that the plaintiff's rice mentioned, was so delirered for 
shipment on the day named, a ~ d  that he did not recei~e any instruc- 
tions not to ship it, but on the contrary, he testified that he did ship it. 
Whether he did or not was the sole question at issue. I t  was therefore, 
immaterial to inquire ~ h e t h e r  persons who delivered rice for the plaia- 
tiff to the defendant. gave directions in respect to the time of shipment 
or not. As to the rice in question, the ~~ncontradicted evidence, both of 
the plaintiff a i d  defendant, went to show that no instructions were 
g i ~ e n  not to ship it. This being so, in the course and order of such 
business, i t  was the duty of the defendant to ship the rice promptly. 
This leaves out of view the evidence of the witness of the plaintiff, 
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who testified that he told the agent of the defendant to ship it, and the 
latter promised to do so within two or three days. 

Nor can the second exception be sustained. I f  it be granted that the 
book of shipments referred to should have been produced, the answer 
to the question objected to by the defendant, did not prejudice i t ;  i t  
was not favorable to the plaintiff at  all, but rather tended to help the 
defendant. When the question objected to but allowed, elicits nothing 
material, and nothing to the prejudice of the party complaining, this 
is not ground for a new trial. A new trial in  such case, will be granted, 
only when such party has suffered prejudice, or has probably done so. 

We think also, that the third exception is grouriCt lesa . I~inlear  
that, in  the absence of any express contract between the shipper of 
goods and the common carrier to the contrary, if the latter receives 

goods to be shipped, there is an  implied agreement on its part, 
(425)  to ship them within a reasonable time, and the Statute ( T h e  

Code $1907) has fixed that time to be within five days next after 
the carrier received the goods for shipment. 

Besides, the Statute expressly provides, that the carrier-a railroad 
company-shall ship them within five days after i t  receives the goods 
for shipment, unless otherwise agreed between the company and the 
shipper. Branch v. W .  & W. R. R. Co., 77 N. C., 347. 

And so, also, the fourth exception is without force. The Court mani- 
festly intended to tell the jury, and did so in  effect, that the defendant 
had not set up any legal excuse for failing to ship the goods, but it was 
cautious to say in that immediate connection, ('if there was such failure," 
thus leaving to them the sole question submitted to them, as both par- 
ties conceded: '(whether or not the rice had been shipped." 

The fifth exception is without merit. The evidence in respect to the 
rice delivered by Phillips and Garner for the plaintiff to the defendant, 
was immaterial; that rice was not in  question. The sole question was 
whether or not the twenty-seven bags of rice delivered by Merritt for 
the plaintiff, were shipped? 

As we have seen, the evidence of the defendant, as well as that of the 
plaintiff, showed that as to that rice, there were no instructions not to 
ship it. This being true, what just or proper weight could the testi- 
mony as to the rice delivered by the parties first named, have upon the 
matter in  issue? 

Nor can the sixth exception prevail. The liability provided against 
by the exceptive words in  the bill of lading, set forth in the exception, 
is to "wrong carriage, or wrong delivery of goods that are marked with 
initials, numbered, or imperfectly marked." 

I t  is no part of the plaintiff's complaint that the rice was wrongly 
carried or wrongly delivered to a supposed consignee; the ground of 
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the action is, that i t  was not shipped at all. I t  was not set up 
as a matter of defence, that the rice was not marked with proper (426) 
directions, nor was any imperfection in that respect brought to 
the attention of the plaintiff within a reasonable time, as ought to have 
been done, if they existed. 

What me have said, in effect disposes of the seventh exception. We 
see no reason why the Court ought not to have given the judgment i t  
did give. 

The twenty-sixth section of the defendant's charter, (2 Rev. Statutes, 
p. 344), pro\-ides that its officers may establish its rates of freights and 
fares in their discretion, not exceeding a maximum prescribed. 

The counsel of the defendant appellant contended in  his brief, that 
the Statute (The Code, §1967), could not be construed as applying to 
it, or if so, as to the defendant, it was void, because it impaired the 
obligation of the contract between it and the State, in the respect men- 
tioned. 

The statutory prorision last cited, applies to all railroad companies 
doing business in this State, and its obvious purpose is to compel them 
to ship over their roads respectively, goods delivered to them for ship- 
ment, within a reasonable time after receiving then?, which is declared 
by its terms to be within five days next after that time. The Legis- 
lature has deemed i t  a just, reasonable and necessary regulation, and 
i t  is the plain duty of the Courts to give it effect, in  all proper cases 
in the course of procedure. I t  is severe, it is true, but i t  is not un- 
reasonable. I t  may be observed without serious inconvenience, and yet 
i t  seems that it is not infrequently disregarded, thus demonstrating the 
necessity for it. 

That the Legislature has power to compel railroad companies, and 
other like comnion carriers, to discharge the duties and obligations they 
owe to the public, and individuals who travel on, and ship freights over 
their roads, by reasonable statutory regulations, and to compel a due 
observance of these by fines and penalties, is too well and thor- 
oughly settled by judicial authority to admit of question. Be- (427) 
cause of their yuasi public n a t u r e t h e i r  relations to the public- 
the fact that they hold themselves out to the world as ready to carry 
freights for shippers, regularly, for reasonable compensation, and es- 
pecially as to railroad corporations, because they have and exercise 
franchises, rights, pririleges, and advantages of the public, and granted 
by the public authority, they are subject to just legislative control. 

The Legislature may reasonably regulate their methods of business 
in  a general way so as to promote the public good, having due regard 
for their rights in all respects. They have rights as well as the public, 
that the law protects, but to the extent that the exercise of their rights 
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by themselves concern and effect the public, the latter through its consti- 
tuted authority, must have a voice in such exercise of them. This 
Court has repeatedly upheld the statute now under consideration, as a 
valid exercise of legislative authority. Indeed, it has been so upheld 
in its application to the defendant. Branch v. W .  d W .  R. R. Co., 
supra. See, also, Katzenstein r. Rail~oad Company, 84 N .  C., 658; 
Whitelzead v. Railroad, 87 N. C., 255. 

This Statute does not regulate the price of freights and fares of the 
defendant, nor does it purport to do so. I t  simply imposes a penalty 
of twenty-fi~e dollars on each railroad doing business in this State, for 
every day it niay fail to ship goods delirered to it for shipment, after 
five days next after such delirery, unless the shipper and the company 
agree otherwise. I t  l e a ~ e s  the defendant free to determine its charges 
for carrying freights-its only purpose is to con~pel i t  to ship goods 
promptly in the absence of agreement otherwise. The provision of the 
defendants' charter referred to above, does not abridge the power of 
the Legislature to make all reasonable regulations to expedite and 
render certain the shipments of freights orer its roads. There is 

nothing i n  its charter that in  terms, or by necessary implication, 
(428) indicates a purpose to part with such power. 

I t  is difficult to understand how the Legislature could part 
with, or barter away any measure of an essential power of government, 
but if it could do so at  all, it could only do so by posi t i~e grant, or by 
words and provisions so plain in their meaning as to l e a ~ e  no doubt of 
such purpose. Stone v. Farmers Loan and Trust Company, I16 U. S., 
5, 307; Stone v. Railroad Company, Ibid., 347; Stone u. Eailroad Com- 
pany, Ibid., 352 ; ~llissouri Pacific Railroad Company v. Humes, 117 
U.  S., 512. 

There is no error, and the judgment must be affirmed. 
No  error. Affirmed. 

Cited: Hodge v .  R. R., 108 N .  C.,  32; X. 1;. Stubbs, ibid., 775; Street 
v. A~zdrews, 115 N.  C., 422; Button v. Phillips, 116 K. C., 505; C'arter 
v. R. R., 126 S. C., 442; Grocery Co. v. R. R., 136 N .  C., 404; Xtone 
u. R. R., 144 N.  C., 223; Ejland v. R. R., 146 N. C., 138; Reid 21. R. R., 
150 K. C., 758. 
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TV. H. McGTT;IGA?u' v. WILNIXGTON & WELDON RAILROAD COIIPANY; 
SAME PLAINTIFF v. SAME DEFENDANT; C. E. McGWIGAN v. THE 
SAME DEFEXDBNT. 

Inter-State Commerce-Consfifutional Law-Construction of Statutes. 

1. Where a statute is capable of two constructions. that one will be adopted 
by the Courts, which will render the Statute constitutional and valid, 
rather than one which would render i t  unconstitutional and ~ o i d .  

2. The Courts will not declare an act of the Legislature unconstitutional and  
void, unless its unconstitutionality is beyond a reasonable doubt, and  
every reasonable doubt must be solved in faror  of its constitutionality. 

3. An act of the Legislature of a State, which undertakes to regulate the  
charges made by railroads for transportation on freight to be carried 
from one State to another, is unconstitutional and 170id. 

4. State interference with interstate commerce, is absolutely forbidden by 
the Constitution of the United States, and the failure of Congress to take 
any action in the premises, does not give the States power to pass any  
lam in relation thereto. 

5. The Statute in this State ( T h e  Code, $1966), imposing a penalty on a n y  
railroad n-hich shall charge for the transportation of any freight orer  i t s  
road, a greater amount than shall be charged a t  the same time by i t  
fo r  an equal quantity of the same class of freight, transported in t h e  
same direction over any portion of the same raiIroad of equal distance, 
does not apply to freight to be transported to other States, and the pen- 
alty imposed by the Act is not incurred by a riolation of its provisions i n  
transporting this class of freight. 

6. I f  this Statute had in terms been made to apply to freight to be trans- 
ported from one State to another, i t  would have been in cooflict with 
Art. I ,  58, of the Constitution of the United States, and consequently void. 

(Conz?nissioners v. Ballard,  69 K. C., 18 ; E i ~ g  v. The  Railroncl, 66 N. C., 277 ; 
cited and approved.) 

These v e r e  CIVIL ACTIORS, t r ied before Graues, Judge, on a case (429) 
agreed, a t  S p r i n g  Term, 1885, of HALIFAX Superior  Court.  

T h e  fac t s  a r e  as  follows: 
1. T h a t  f r o m  May,  1884, a n d  ever since then, the  plaintiff h a s  been 

a merchant  i n  t h e  town of Enfield, H a l i f a x  county, S ta te  of K o r t h  
Carol ina.  

2. Tha t ,  dur ing  t h e  whole of said time, t h e  defendant was, a n d  s t i l l  
is, a corporat ion du ly  chartered a n d  created under  the  l a m  of Worth 
Carolina, under  t h e  corporate name of the  Wilmington & Weldon Rail- 
road  Conipany, a n d  as  such corporation, long before and  ever since May, 
1884, h a s  been doing business under  said charter,  as a common c a r r i e r  
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of freight and passengers from Weldon to Wilmington, both of which 
towns are in the State of North Carolina, and to and from the inter- 
mediate stations and depots on said road, of which the town of Enfield 
is one. 

3. That on the 7th day of May, 1884, there was shipped to the plain- 
tiff upon his order, from the city of Richmond, State of Virginia, and 
consigned to him at Enfield, via the Atlantic Coast Line, its northern 
terminus being at Weldon, of which Coast Line the defendant was a 

part, the following articles of freight, to-wit: three barrels of 
(430) flour; and the defendant charged therefor as freight on the 

same, from Richmond, Va., and received from the plaintiff at 
said Enfield station, one dollar and thirty-five cents. 

4. That said charges and the money so paid, were at  that time on the 
same class of freight, and for the same quantity, to Goldsboro one dollar 
and sixty-five cents, and to Wilmington seventy-five cents, from Rich- 
mond, Va. 

5 .  That the distance from Weldon to Enfield is nineteen miles, from 
Weldon to Goldsboro seventy-eight miles, from Weldon to Wilmington 
one hundred and sixty-two miles, the said Enfield, Goldsboro and Wil- 
mington being stations and points of delivery on said road, south of 
Weldon in  said State. 

6. That before, during, and after May, 1884, the defendant and the 
railroads leading from Weldon to Richmond, were connecting lines of 
railroads at  Weldon, N. C., and that the said rates of freight from 
Richmond to said points on the defendant's road were established by 
said connecting lines, running from Weldon to Richmond, by their 
authority in  Richmond, Va., but were accepted and acquiesced in by 
the defendant. 

7. That according to said rates of freight, the defendant received of 
said freight, as its share of the aforesaid rates for transportation from 
Weldon southward, on the aforesaid freight from Richmond, seventy-two 
cents to Enfield, and at that time charged and received for the transpor- 
tation of equal quantities of the same class of freight shipped from 
Richmond, to be transported over its line from Weldon to Goldsboro, 
seventy-two and six-tenths cents, and to Wilmington forty-six and one- 
half cents. 

8. That said freight was less than a car load. 
9. The defendant company's charter was passed by the General 

Assembly of North Carolina at the session of 18 , and amended at the 
session of 18 , contained in the Revised Statutes, volume two, 

(431) pages , and the laws of North Carolina, which said char- 
ter and amendments are made a part of this case. 
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His  Honor upon these faces agreed, gives judgment against the de- 
fendant for the amount of the penalty imposed by the statute, and the 
defendant appealed. 

Messrs. J .  M.  .Mullem and John A. Moore, for the plaintiffs. 
Nessrs. W .  H.  Day, J .  W .  Hinsdale, A. W .  Haywood, John L. Bridg- 

e ? ~ ,  (Hesmx A. C. Zollicofer and Ernest Haywood, mere with then1 on 
the brief), for the defendant. 

SMITH. C. J. The statute with the violation of which the defendant 
is charged in the present action, instituted for the recovery of the pen- 
alty imposed, is in  these words: "It shall be u n l a ~ ~ f u l  for any railroad " 

corporation, operating in this State, to charge for the transportation of 
any freight of any description over its road, a greater amount as toll or 
compensation, than shall at  the same time be charged by i t  for the 
transportation of an equal quantity of the same class of freight, trans- 
ported in tlie same direction over any portion of the same railroad of " - 
equal distance, and any railroad company violating this section shall 
forfeit and pay the sum of two hundred dollars for each and every 
offence to any one suing for the same. Nothing in this chapter shall 
be taken in any manner a s  abridging the right o f  any railroad-company 
from making special contracts with shippers of large quantities of 
freight, to be of not less quantity or bulk than one car load." The 
Code, $1966. 

I t  is a wise and well understood rule in interpreting a legislative en- 
actment, whose terms are reasonably capable of two constructions, tlie 
one of which is. and the other is not. consistent with the fundamental 
and paramount law delegating or restraining the authority to enact, to 
adopt that construction which renders i t  effectual, rather than that 
which in whole or in part defeats its operation. Commissione~s (432) 
of Granville v. Ballard, 69 N. C., 18. This is in consonance 
with another rule, prescribed by the Court for its own action, under 
which i t  refuses to declare a statute roicl. unless the invaliditv of tlie 
act is, in its judgment, placed beyond a reasonable doubt; and such 
reasonable doubt must be solved in faror of legislati~e action. King v. 
Railroad, 66 S. C., 277; and numerous other cases. Under the guid- 
ance of this principle, a fair and reasonable interpretation of the statute 
may limit its application, not only to railroads operating within the 
State, but to contracts of carriage to be executed within its limits, and 
not to such as extend beyond them. An examiliation of its structure 
and language tends to sustain a construction thus circumscribing its 
provisions. I t  forbids "any railroad corporation operating in  this 
State" from making the unequal charges for freight transported "over 
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i t s  r oad ,  or any portion of the same  r a i l r o a d  of equal distance," &c. No 
reference is made to transportation beyond the State lines, under a con- 
tract of affreightment, nor does any apportionment of the one price for 
the entire carriage seem to bc conternplatcd or provided for in its terms. 
Certainly, contracts involving intcr-state commerce and traffic, are not 
specially t~mbracetl in its words. 

I t  is not material to inquire in what rnanncr differmt corporation 
carriers, who unite to form a single line, continuous in passing through 
diffcrer~t Statcs, apportion tlrc common fund among thenr; nor whether 
the contract is that of each, so that all are rcqonsible for the delin- 
quencies of others; nor whether the successive roads, retaining their 
several liability, co-operate as forwarding agents for the shipper at 
their different connecting points; since in every case, thc entire trans- 
portation is undertaken from the receiving to the cldivery tcrmirlus of 
the route, for a single consideration. The essential oneness of the con- 
tract rcmains, and the act docs not, at  least in terms, touch it. I f  the 

toll or compensation be distributable among the companies, upon 
(433) an arrangement made by themselves, the unity of the contract 

with the shipper is not affected or impaired, and in no just s r l w  
can i t  be said that the latter is charged, under any agrcemerlt with 
him, the fractiorral part of the entire compensation whicah the domestic 
road receives therefrom, and to such cases the prohibitory words extend. 

I n  this view, the acts complained of do not constitute the offence to 
which the peiialty is affixed. But assuming the act to have a wider 
s r o p ,  and t o  rmhracc int~r-qtatc rarriagc as well, undw the late decision 
of the Supreme Court of the United States, as yet unreported, this irn- 
puted extra territorial effect is an invasion of the exclusive right vested 
i n  Congrcss "to regulate commerce with foreign nations, a t d  among the 
several States, and with the Indian tribes." Const. of U. S., Art. I, 58. 

To this ruling, made by thc Court to which is committed authority 
to determine conclusively the consistency of a State enactment with the 
Constitution and laws of the United States passed in pursuance of it, 
we give our adherence as a final determination of the point. 

The dissenting opinion, procecding upon the idea that the power thus 
conferred does not, until exercised, interfere with all State action in  
the premises, nevertheless concedes that, when exercised, the grant is 
exclusive. We have not seen the opinion to examine for ourselves, but 
such is the effect upon the information we possess. 

The ruling of thc Court is, however, that State interference with 
inter-state commerce is absolutely forbidden, and the failure of Congress 
to take any action in  the premises is an indication that such commerce 
shall remain unfettered and free, subject only to the common law. 
Passenger  cases, 7 How., 286 ; Hall v. D e C u i r ,  95 U. S., 485. 
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We do not undertake to venture upon the field traversed by the Court, 
further than to say that the consequences of an opposite view, 
that permits interfering by State legislation, would be mis- (434) 
chievous in  the extreme. I f  one State may interfere, so may 
exrery other through which the freight is to be carried, in respect to its 
own chartered companies, and a succession of hostile emctnients might 
cripple and so embarrass the roads in carrying out the contract, as 
almost to d e s t r o ~  such commerce, and deprive the country of those 
beneficial arrangements for transporting from distant points, so general 
in use, and so conducive to the Kation's prosperity and business. The 
former is, therefore, wisely committed to a single body, whose regula- 
tions may be harmonious and self-consistent. 

I n  either aspect of the case, the action does not lie, and must be 
dismissed. 

Error. Dismissed. 

NER~IMON, J., does not concur in the limited operation of the statute 
as construed in  the opinion of the Court. 

Cited: XcLean 2%. R. R., 96 N. C., 2 ;  Hodqe v. R. R., 108 N. C., 32;  
Raqg v. 22. R., 109 N. C., 290; 8. v. French, 109 3. C., 725; Button v .  
Plzillips, 116 X. C., 505; ~Uarble v. R. A., 147 N. C., 5 6 ;  8. 1;. Casey, 
201 N. C., 628. 

HIKES R: BATTLE r. THE TVILMINQTOK R: WELDOK RAILROAI) COM- 
PANY : SAME PLAINTIFF v. SAME DEFENDAKT. 

Construetiom of a Penal XfututecRailroucls-Laws Regulating Freights 
Foreign Corporations-Amendment. 

1. The rule that a lsenal statute must he strictly construed, means no more 
than that the Court, in ascertaining the meaning of such a statute, cannot 
go Beyond the plain meaning of the mords and phraseology employed in 
search of an intention riot certainly implied by them, and n hen there is 
reasonable doubt as  to the meaning of the words used in the statute, the 
Court will not give them such an interpretation as to inlpose the penalty, 
nor will the purpose of the statute be extended by implication, so as to 
embrace cases not clearly within its meaning. 

2. This rule is, ho~vever, never to be applied so strictly a s  to defeat the clear 
intention of the Legislature, and if the intention to impose the penalty 
clearly appears, that is sufficient, and it  must prevail. 
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3. The Statute of this State (The Code, $1966) which imposes a penalty on 
any railroad which shall charge for transportation of any freight over 
its road a greater amount than shall be charged a t  the same time by i t  
for an equal quantity of the same class of freight, transported in  the 
same direction over any portion of the same railroad, of equal distance, 
is to be construed to mean, that the compensation charged shippers for 
carrying a n  equal quantity of the same class of freight, going in the same 
direction, must be equal in amount for equal distances, no matter on 
what part of the road, a t  an1  time while its list of charges for carrying 
freight remains unchanged. 

4. This Statute embraces all railroads doing business in this State, whether 
incorporated by the laws of this State or not, the object of the Statute 
being to secure uniformity in charges for transporting freight by all rail- 
roads doing business in this State. 

5. where a railroad corporation chartered by another State, leases a railroad 
chartered by this State, i t  is  bound to observe and obey all laws of this 
State regulating the business of transportation. 

6. Where a railroad corporation is chartered by the laws of this State, and 
also of another State, i t  is completely subject to the laws of this State, 
except as  otherwise expressly provided by its charter. 

7. The penalty imposed by $1966 of The Code, is incurred when the prohibited 
charge is  made. I t  is not necessary that the illegal charge should have 
been paid. 

8. The words in this Statute, " t ransprted in the same direction," etc., mean 
the direction in which the freight is carried from the depot where the 
shipment is  made, and embraces branches of the same road in that direc- 
tion, which are  used in connection with, and a s  a part of the same road. 
If the corporation uses t ~ v o  or more distinct roads, not in connection, it  
may be, that  it could have a different class of charges for each of i ts  
roads. 

9. Discrimination in freight tariffs by railroad companies, means to charge 
shippers of freight unequal sums for carrying the same quantity of 
freight equal distances; that is, more in proportion for a short than for 
a long distance. 

10. Where the meaning of a statute is doubtful, the title may be resorted to  
to aid in its construction. 

11. The evil consequences to the public which will arise from a statute, will 
be considered when its meaning is doubtful, in order to  give i t  a more 
beneficial construction, but when the legislative intent is clearly expressed, 
i t  cannot be considered. 

12. Qucere, whether the provision in the charter of a railroad, fixing a maxi- 
mum rate for freights and fares, must be treated as  such a contract with 
i t  on the part  of the State as to prevent the Legislature from passing a 
law regulating such freights and fares. 

13. A statute which only requires uniformity in the charges to be made for 
transportation, does not provide a maximum for such charges, and there- 
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fore does not profess to interfere with the power conferred by the charter 
on a railroad corporation to fix the freights it will charge, inside of a 
certain maximum charge allowed by the charter. 

14. The purpose of the Legislature to part with the right to require a cor- 
poration to make its charges for transportation equal and uniform, must 
appear in the charter by express terms or from necessary implication, 
and will not be presumed from mere inference. 

15. Qzccere, whether the Legislature has the power, by contract or otherwise, 
to part with any of the essential powers of government; but if this can 
be done, it can only be done by a clearly expressed purpose to do so. 

16. A motion to dismiss because the complaint does not state facts sufficient 
to constitute a cause of action, will not be entertained, when the cause is 
tried upon an agreed statement of facts, which supply the omissions in 
the complaint. 

17. Where it is agreed in the Court below, that a complaint may be amended 
so as to supply necessary averments, but it is not done, the Supreme 
Court will allow the amendment to be filed in that Court. 

(S ta te  v. Xidgett, 85 N. C., 639; Coble T. Shoffnev, 75 N .  C., 43; State v. 
lMatthews, 45 N .  C., 452 ; cited and approved). 

CIVIL ACTIONS, tried before Graves, Judge, on a case agreed, (436) 
a t  Spring Term, 1885, of HALIFAX Superior Court. 

The  facts are substantially the same as in the preceding cases of 
McGwigan v. The Railroad, except that i n  these cases, the freight was 
shipped from a point within the State to a point within the  State, and 
so the  question of inter-state commerce did not arise. 

There was a judgment for the plaintiff and the defendant appealed. 

$less~s. B. H .  Bunn and Jacob Battle, for the plaintiff. (437) 
Messrs. J o h n  L. B.m'dgers and A. W .  Haywood,  (XY. Ernest 

Haywood was with them), for the defendant. 

MERRIMON, J. This action is brought to recover a penalty which, i t  
is alleged, the defendant has incurred by a violation of the statute, 
(The Code, 51966), which provides that  "It shall be unlawful for any 
railroad corporation operating in  this State, to charge for the transpor- 
tation of any freight of any description over its road a greater amount, 
as toll or compensation, than  shall a t  the same time be charged by i t  
for the transportation of a n  equal quantity of the same class of freight 
transported in  the same direction over any portion of the same railroad 
of equal distance; and any  railroad company violating this  section, 
shall forfeit and pay the sum of two hundred dollars for each and every 
offence, to any person suing for  the same. Nothing i n  this chapter 
shall be taken in  any manner, as  abridging the right of any railroad 
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company from making special contracts with shippers of large quantities 
of freight, to be of not less in  quantity or bulk than a car load." 

The defendant contends first, that this statute is penal, and must, 
therefore, be construed strictly, and so construed, what i t  is conceded 
i t  did, is not forbidden by the law. 

I t  is an old, but not very precisely defined rule of law, that penal stat- 
utes must be construed strictly. By this is meant no more than that the 
Court in ascertaining the meaning of such a statute, cannot go beyond 
the plain meaning of the words and phraseology employed in search for 
an intention not certainly implied by them. I f  there is no ambiguity 
in  the words or phraseology, nothing is left to construction-their plain 
meaning must not be extended by inference, and when there is reasonable 
doubt as to their true meaning, the Court will not give them such in- 

terpretation as to impose the penalty. Nor will the purpose of 
(438) the statute be extended by implication so as to embrace cases not 

clearly within its meaning. If there be reasonable doubt arising 
as to whether the acts charged to have been done, are within its mean- 
ing, the party of whom the penalty is demanded is entitled to the benefit 
of that doubt. The spirit of the rule is that of tenderness and care for 
the rights of individuals, and it must always be taken that penalties are 
imposed by the legislative authority only by clear and explicit enact- 
ments. That is, the purpose to impose the penalty must clearly appear. 
Such enactments, as to their words, clauses, several parts and the whole, 
must be construed strictly together, but as well, and as certainly in  all 
respects, in the light of reason. 

This rule, however, is never to be applied so strictly and unreasonably 
as to defect the clear intention of the Legislature. On the contrary, 
that intention must govern, in construing penal as well as other statutes. 
This is a primary rule of construction, applicable in the interpretation 
of all statutes. The meaning of words and sentences shall not be 
narrowed or strained so as to exclude the meaning intended and while 
the purpose of the statute shall not be extended by implication, it shall 
not, on the other hand, be narrowed so as to abridge the intention that 
reasonably appears from its words, phraseology and constituent parts. 
I f  words and sentences, and parts of sentences, having no very definite 
signification in their ordinary use, are employed and clearly intended 
to have a particular and definite meaning and application, and this 
appears from their particular use, connection and application in  the 
statute, that meaning and application must be accepted as proper and 
controlling. I f  the intention to impose the penalty certainly appears, 
that is sufficient, and it must prevail. Otherwise, the legislative intent 
would or might be defeated by mere interpretation, which can never 
be allowed. Bacon's Abr. Tit. Statute 9, Rule 9; United States v. 
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Wil lberger ,  5 Whea., 76; Potter's Dwarris on Stats., 245, and 
note 35, and cases there cited; S t a t e  v. M i d g e t t ,  85 N. C., 539; (439) 
Coble  v. Xhoflmer, 75 N .  C., 43. 

Now, applying the rule of construction, thus explained, to the statute 
above set forth, it clearly appears from its terms, its constituent parts, 
their bearing upon each other, and taking i t  as a whole, that its pur- 
pose is to prohibit and prevent each railroad corporation, doing the 
business of transporting freights over its railroads in this State, from 
charging one shipper of freights, at any time rh i l e  its current list of 
charges for carrying freights remains unchanged, a greater amount of 
compensation for carrying a certain quantity of a certain class of freight 
a certain distance in a particular direction on its railroad, than i t  
charges another shipper for transporting an equal quantity of the same 
class of freight an equal length of distance in the same direction on the 
same railroad, or its branches, whether the transportation for each is 
over the same, or a different part of the same road, and whether the 
freight of one shipper is carried a greater distance than that of another, 
with the exception, that such corporation may make special contracts 
without restraint, as to rates of compensation with shippers of large 
quantities of freight, not less than a car load. That is to state the same 
differently, the compensation to be charged shippers respectively for 
carrying an equal quantity of the same class of freight for each, going 
in  the same direction, must be equal in amount for equal distances, no 
matter on IT-hat part of the road, and although the freight of one shipper 
is to be transported a different and longer distance than that of the 
other. I n  such case, the charge to each must be the same for any equal 
distance. The statute really embodies and prescribes a scheme to pre- 
vent discrimination and secure equality and uniformity in charges for 
transporting freights by railroad companies doing business in this 
State. 

An analysis of the material parts of the statute will serve to (440) 
show that its purpose is what it is thus stated to be. 
1. I t  plainly embraces all railroad corporations, whether incorporated 

by the l a m  of this State or not, "operating," that is, doing the business 
of transporting freights over their respective railroads in  this State. 
The language used is broad and comprehensive-in no sense, that can 
reasonably be attributed to it, does it imply exception or limitation. 
The word "any" is used in the sense of each, every and all. There is 
nothing in the statute, its terms, nature or purpose, that suggests that 
i t  does not embrace every and all such corporations. Nor is there any- 
thing in the nature of a foreign railroad corporation doing such business 
in  this State that gives it any legal advantage or immunity in  any such 
respect. When i t  comes into this State to do business, it at  once volun- 

377 



I N  T H E  SUPREME COURT. [9 5 

tarily becomes subject to its laws regulating the business of transporta- 
tion on railroads. Although it may not be the absolute owner of the 
railroad it uses, except as lessee, it is the temporary owner for the pur- 
poses of its business, and answerable as the owner in that respect. 

And as to a railroad corporation created by and under the laws of 
this and an adjoining and other States, it is completely subject to the 
laws of this State, except as otherwise expressly provided in its charter, 
because i t  is a corporation of this State, and within its jurisdiction and 
control, just as are all other corporations created by its authority, sub- 
ject to the limitation mentioned. 

2. The clause, "to charge for the traasportation of any freight," &c., 
implies to settle, require or demand of the shipper, as of right, certain 
compensation for the transportation of any freight already transported, 
or delivered to the corporation to be transported. As to this, the pen- 
alty is incurred when the charge is certainly made against the shipper, 
in the case provided against by the statute. I t  cannot be that the com- 
pensation charged must first be paid, because it is made unlawful "to 

charge" otherwise than is allowed. This does not, in any ordi- 
(441) nary sense, imply to receive the compensation, and there is noth- 

ing that, in terms or by just implication, !oes to show that any 
such meaning was intended. The purpose is to gwe the penalty at once 
upon making the charge, and thus the more certainly to prevent the 
evil intended to be suppressed, and a violation of the statute. 

3. The phrase, "a greater amount as toll or compensation," &c., obvi- 
ously means to charge one shipper of a certain class of freight over its 
road, in a particular direction, greater compensation than is charged to 
another shipper of "an equal quantity of the same class of freight, trans- 
ported in the same direction, over any portion of same railroad of equal 
distance," not necessarily orer the same distance, but any equal distance. 
The words "greater amount," "an equal quantity," "in the same direc- 
tion," and "of equal distance," and "ouer any portion of one railroad of 
equal distance," are employed to fix and establish the basis of the equal- 
ity of the charge allowed to be made. This equality of charge is not lim- 
ited to the same, but to an "equal quantity," not to the same, but to an 
"equal distance," over any part of the same road. These provisions are 
significant and important, and must receive such interpretation as their 
use and meaning may allow, and as will giue the statute intelligent 
practical effect. 

I t  would be comparatively seldom that two shippers would ship pre- 
cisely the same quantity of the same class of freight; and the number 
of instances in which two shippers would ship exactly the same quantity 
of freight of the same class from and to the same places, would be very 
small indeed, as compared with the vast number of shipments that would 
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generally be made from the same place to a large and indefinite number 
of other places. The words employed, i11 themselves do not imply such 
a restricted meaning, and this must not be narrowed so as to defect the 
purpose of the statute, reasonably appearing. I t  will be observed, that 
there is an absence of any provision in the statute, in this con- 
nection, or at  all, that "equal distance" shall apply to cases (442) 
where the freight of two shippers is shipped from and to the 
same place, and this omission seems to have been intentional, because 

1 the express provision is "over any portion of the same railroad, of equal 
I distance." I f  eyual, thus used, means the same distance, then why are 
I the words "over any portion," used? I n  that case, they would be un- 

necessary, mere surplusage, and meaningless. This cannot be allowed 
in  order to gi~-e the statute the narrow and unreasonable effect just 
pointed out. 

The statute does not, in terms or by reasonable implication, authorize 
such corporations to graduate their charges of compensation for carry- 
ing freights, by the different lengths of distance the same are to be 
transported. Indeed, the purpose is to prevent that very thing, and to 
establish the rule of equality of charges among shippers of the same 
class of freights for all "equal distances," although the freight of one 
may be carried further than that of the other. For the equal distance, 
the charge must be the same, and the same as that charged to any 
shipper over any part of the same road. 

I t  is expressly made unlawful, in the cases provided for in the statute, 
to charge one of two shippers of freight, greater compensation than an- 
other, and there is no exception or distinction made or allowed in this 
respect, upon the ground that the freight of one of two shippers is to 
be carried a greater distance than that of another. The end to be se- 
cured is, to make the compensation, to the extent of the "equal distance" 
the same, and not greater as to one shipper than another, although the 
freight of one of them is carried a greater distance than the equal dis- 
tance. Hence, if such a corporation should transport for one shipper a 
certain quantity of freight of a particular class in one direction one 
hundred miles over its road, for ten dollars, and i t  should charge another 
shipper of an equal quantity of the same class of freight in the same 
direction, at  the same time, fifty miles, ten dollars, it would 
charge the latter just double the amount of compensation it (443) 
charged the former for the equal distance of fifty miles. The 
presumption would be in  that case, that the charge was made for the 
whole distance the freight was carried for each shipper, because in the 
order of business, the corporation would not carry freight to the end 
of fifty miles, the equal distance, for compensation, and beyond that for 
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nothing! I t  is not sufficient to say that the corporation would have 
carried the freight, that stopped at the end of fifty miles, one hundred 
miles for the same price, because, the shipper for the shorter distance, 
had the right to be charged only a sum of money equal in  amount to 
that charged to the shipper for the longer distance, "over any  portion 
of same railroad of equal distance." The statute so expressly provides. 
"Equal distance" clearly means an "equal distance" any where in the 
same direction over the same road, without reference to the greater 
distance than the "equal distance" the freight of one of two shippers 
may be carried. I t  would certainly be most unreasonable, and trifling 
with a serious matter, to conclude that the Legislature intended simply 
to make it unlawful and penal for railroad corporations to charge in  
the case provided for, and against one shipper of freight, a greater com- 
pensation for transporting the same than another, only where both ship 
from and to the same points. Neither the terms nor the reason of the 
statute warrant, much less do they require, so narrow an interpretation. 
Thus construed it would be a ridiculous mockery! 

4. I n  the nature of the business of transporting freights, railroad 
corporations must classify such freights, and the charges for carrying 
the same, and such classifications, when established, are observed in the 
course of business, until for some reason, they are changed or modified. 
Besides, the statute, ( T h e  Code, §1965), which is a part of that now 

under consideration, requires each of such corporations to "keep 
(444) a list of its charges for carrying freight, specifying name of 

place, class of freight, and charge for carrying same," posted in  
a conspicuous place in the depots or places where freights are received 
for such shipment, and such charges cannot be increased without giving 
fifteen days notice. The presumption is, that such corporations obey 
the law, and make and observe the list of charges thus required to be 
made, while they continue current and unchanged. 

The clause, "shall at the same dime be charged," &c., must be con- 
strued in connection with the usage and statutory provision just men- 
tioned, and so interpreted, i t  embraces the period of time while such 
lists continue unchanged and current. The words "same time" are used 
i n  the sense of the same period-same occasion-while the lists continue 
current. I f  they be taken literally, in  their narrowest sense, as they 
appear in the statute, its operation would be confined within a very 
narrow compass. I t  would be very seldom indeed, that two shippers of 
freight would ship precisely equal quantities of the same class, in  the 
same direction, over the same road a t  the very same time. I n  view of 
the other provisions of the statute, and its purpose, and to give i t  prac- 
tical effect, the interpretation thus given must be the necessary and 
true one. 
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5. As we have already seen, the clause, "an equal quantity of the 
same class of freight," kc., is intended to designate the quantity that 
fixes the equality and uniformity of compensation that may be charged. 
Thus, if one ships ten bales of cotton, and another five bales, although 
the former ships more than the latter, the compensation charged to 
each for transporting five bales must be equal, whether that be much o r  
little, and the shipper who has more than fil-e bales must, as to the 
excess, be charged the same rate of compensation as that charged each 
for the equal quantities. This is necessary to preserve the equality of 
charges. 

6. The words, "transported in the same direction," &c., plainly (445) 
imply in the direction the freights are carried oTer the railroad 
from the depot, or the place  here the shipments were made, and this 
enibraces branches of the same road in that direction, if these are used 
in connection with, and as part of, the same road. I f  the corporation 
should use two or more distinct railroads, not in connection, it may be 
that it could h a ~ e  a different and distinct class of charges for each of 
its roads. 

7. The clause "over any portion of same railroad," &c., is likewise, 
as already explained, intended to secure equality and uniformity of 
charges, and to exclude the conclusion, that "equal distance," implies 
the same distance. 

The exception in the Statute, allowing railroad companies to make 
"special contmcts" with shippers "of large quantities of freight, to be 
of not less in  quantity or bulk than one car load," tends strongly to  
show the correctness of the construction me have given it. I f  the words 
and clauses are to be taken in the literal and very narrow sense con- 
tended for by the counsel for the defendant, then of what use is the 
exception? Accepting their interpretation the defendant could, as to all 
shipments, discriminate at  its pleasure in its charges of compensation, 
except where two or more shippers happen to ship precisely equal quan- 
tities of the same class of freight, going precisely equal distances i11 the 
same direction, and from and to the same places. Such cases would 
seldom, if erer, occur, and the Statute so construed, would be practically 
inoperative. I t  mould suppress no eail. The obvious purpose of the 
exception is to except large shipments of freights from the stringency 
of the statute. I t  can have no other practical meaning. 

I n  aid of the general purpose of the statute, above indicated, the 
Legislature passed a subsequent statute (Acts 1879, ch. 237; The Code, 
§1968), forbidding railroad companies "to pool freights, or to allow 
rebates on freights," the object being, to prevent unreasonable 
competition between two or more railroad companies at  "corn- (446) 
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peting points," and to prevent discrimination as to compensation for 
carrying freights by means of ('rebates." 

The title of the statute harmonizes with its terms and constituent 
parts, and plainly designates its purpose, and this strengthens the in- 
terpretation given above. I n  Acts of 1874-'75, chap. 240, i t  is entitled 
('an Act to prevent discrimination in freight ta r i f s  by railroad com- 
panies operating in this State"; and as brought forward in  T h e  Code, 
chap. 49, entitled "Railroads," $1966, it is placed immediately under 
the title, "Discrimination in, freight unlawful," &c. 

"Discrimination in freight tariff by railroad companies," "discrim- 
ination in freights," and like expressions, as applied to such companies, 
are terms and phrases well understood in the nomenclature of transpor- 
tation over railroads. They may have a wider signification, but for the 
present purpose they certainly imply to charge shippers of freight, as 
compensation for carrying the same over railroads, unequal sums of 
money for the same quantity of freight, for equal distances, more for a 
shorter than a longer distance, more in proportion of distance for a 
shorter than a longer distance; more for freights called "local freights," 
than those designated "through freights;" more for the former, in  
proportion of the distance such freights may be carried, than the latter, 
the railroad companies being prompted to make such unequal charges 
by unreasonable competition between two or more of them at competing 
points, more or less important, and to make unreasonably high charges 
at  other places where there is the absence of competition, because they 
have power to make them, and exact payment in order to make unjust 
gain, and, as well, to help pay the cost of such unnatural competition. 

Nor, in this connection, is i t  improper to notice the public fact, that 
at  the time the statute under consideration was enacted, there was 

(447) a general complaint as to the alleged grievance that such unequal 
and oppressive charges were made by railroad companies in  this 

State, greatly to the public prejudice. The statute-its terms and 
various parts, including its title-alike point to such evil, and provides 
for its suppression. 

The pu3pose thus attributed to the statute, clearly appears from its 
terms, its constituent parts, their bearing upon each other, and the whole 
taken together. I f  there could be any doubt as to its true meaning, 
its title may be resorted to, to strengthen the conclusion reached, es- 
pecially as i t  does not in any respect contravene, but on the contrary, 
harmonizes with the provisions of the statute, and points in  broad and 
comprehensive terms to the mischief to be remedied. State v. Matthews, 
48 N. C., 452; United States v. Fisher, 2 Cr., 386;  Hadden, v. Collector, 
5 Wall., 107; Potter's Dwar. on Stats., 102 and n. 4 ;  United States v. 
Railroad, 91 U. S., 72; PZatt v. Railroad, 99 U. S., 48. 
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On the argument, one of the counsel for the appellant, pointed out 
with much force the possible evil consequences of such an interpretation 
of the statute to the defendant, shippers of freight, and the public 
generally. This argument would have force if the legislative intent 
were doubtful, but when this unmistakably appears, as it certainly does 
here, i t  must prevail. 

Such an argument might well be addressed to the Legislature. I f  
the statute is too severe and impracticable, the remedy lies in legislative 
action. I t  is not the province of the courts to determine the wisdom 

1 and expediency of statutes, and what they should or should not be, but 
what they are, and to apply them as occasion may require. 

I t  appears, that according to its current list of charges for carrying 
freight, the defendant charged for carrying fertilizers from Wilnlington 
in  this State, to Rocky Mount in this State, over its railroad, a distance 
of one hundred and thirty-seven miles, two dollars and fifty cents 
per ton, and at  the same time, the same amount, for carrying a (448) 
ton of the same class of freight, from the same place, in the same 
direction, over the same part of its railroad, an equal distance, and 
thence over its branch road to Tarboro in  this State, the greater distance 
of eighteen miles; and that i t  carried for the plaintiffs from Wilming- 
ton to Rocky Mount, ten tons of fertilizers, and charged them for carry- 
ing the same, twenty-five dollars, and at  the same time, it carried for 
R. K. Battle, from the same place, over its same railroad, in the same 
direction, to Tarboro, the greater distance of eighteen miles, seventeen 
tons of fertilizers, of the same class of freight, and charged hiin f ~ r t y -  
two dollars and fifty cents. To simplify this statement: the defendant 
charged the plaintiffs two dollars and fifty cents, for carrying a ton of 
fertilizers one hundred and thirty-seven miles, over its road, and at  the 
same time, charged R. H. Battle but the same amount, as compensation 
for carrying a like ton of fertilizers, in the same direction, over its same 
railroad, a greater distance, to-wit, one hundred and fifty-five miles. In 
the orderly course of business, this latter charge was for the whole dis- 
tance, and not simply for a part of i t  ending at  Rocky Mount. The pre- 
sumption is, nothing to the contrary appearing, that the charge was for 
the whole distance. Hence i t  must be, that the defendant charged the 
plaintiff a greatey amount as compensation for carrying their ton of 
fertilizers, for the distance of one hundred and thirty-seven miles of its 
railroad, than i t  did at the same time charge R. H. Battle, for carrying 
an equal quantity of the same class of freight in the same direction and 
equal, in this case the same distance, over its same railroad; and so, 
also, the defendant charged the plaintiff for carrying ten tons of ferti- 
lizers one hundred and thirty-seaen miles over its railroad, twenty-five 
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dollars as compensation, and at  the same time charged another shipper, 
R. H. Battle, an amount for carrying an equal quantity of the same 

class of freight, an equal distance, and in this case, the same 
(449) distance, in the same direction, over its same railroad. We have 

already seen that the fact that the defendant carried for one of 
these two shippers, at  the same time, more than ten tons, cannot affect 
the result. They had equal quantities to the extent of ten tons, and for 
these equal quantities, it charged one of them a greater amount as com- 
pensation than the other for an equal distance, and this is the material 
fact in this respect and connection. The defendant therefore, incurred 
the penalty sued for in this action, unless another defence relied on by 
i t  must be sustained as good and available. 

The defendant contends secondly, that its charter embodies a contract, 
founded in several material respects upon valuable considerations, 
between i t  and the State of North Carolina, and that among the stipu- 
lations contained in it, is that allowing the defendant to make by-laws 
and regulations for its government, not inconsistent with the laws of this 
State and the United States, and also the following: "and they (the 
defendants), shall be entitled to receive and demand the following rates, 
to-wit: not exceeding four cents a mile for toll, and nine cents a mile 
for transportation per ton of 2000 pounds; and for the transportation 
of passengers, not exceeding six cents per mile for each passenger." 

I t  further insists, that if the statute under consideration is intended 
to embrace it, then, as to it, the statute is inoperative and void, because 
it impairs the obligation of the contract, the material clause of which 
is set forth above. 

I t  is not necessary to decide whether or not the clause of the charter 
of the defendant, just quoted, is, and must be treated as such a contract 
on the part of the State, as prevents it, in the exercise of legislative 
power and authority, from regulating and establishing the charges of 
compensation of the defendant for carrying freights and passengers over 

its railroad, because the statute under consideration does not 
(450) undertake to abridge or interfere with the rights of the defendant 

to charge any amount as such compensation it may see fit, within 
the maximum of charges prescribed and allowed in its charter. As said 
above, that statute does not provide a maximum or minimum, or any 
charge, or schedule of charges as compensation for carrying freights. 
I t  simply requires equality and uniformity in such charges and forbids 
the contrary under a penalty. 

The charter of the defendant does not in terms or by necessary or 
just implication, provide that i t  may charge one shipper for carrying 
his freight of a particular class, one price, and another shipper a differ- 
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ent and greater price, for the like and equal service, with or without 
regard to the quantity of freight, or the distance it may be carried. On 
the contrary, the reasonable implication is, that its charge shall be 
equal, in proportion, against all shippers alike, as to quantity and dis- 
tance. The defendant is authorized in terms, to charge as compensation 
for carrying freights, not exceeding a fixed price per ton per mile. 
This seems to contemplate uniformity and equality per ton per mile, 
extended to all shippers of freight, whatever may be the price fixed by 
the defendant. This is just, and comports with equal fairness to all 
shippers, although it may not always suit the better convenience and 
advantage of the defendant. Moreover, the defendant exercises fran- 
chises and privileges granted by the Legislature for the common public 
good. Besides, the purpose of the State to abandon or part with its 
right and power to require the defendant to make its charges for carry- 
ing freights equal and uniform as to quantity and distance to all ship- 
pers alike, is not to be presumed, nor can it appear from mere inference. 
Such purpose must be deliberate, and appear clearly from positive 
terms, express grant, or necessary implication. 

I t  is difficult to understand how, upon principle, the Legislature can, 
by contract or otherwise, effectually grant, sell, or part with, to 
any extent, any part of an essential power of government. I f  (451) 
this can be done at all, it can only be done by a clearly expressed 
purpose to do so. The presumption is against such purpose. This rule 
of interpretation is elenientary and important, and should always be 
strictly observed. 

The Legislature, for public considerations, granted to the defendant 
the right to fix within a maximum, its compensation for carrying 
freights, but this is a very different thing from the right to discriminate 
for any purpose or consideration, in any way, or in any respect, as to 
compensation for carrying freight. There is no provision in  the de- 
fendant's charter, that in terms or by necessary implication, declares 
the purpose on the part of the Legislature to conclude the State against 
its exercise of the right and power to forbid* and prevent such dis- 
crimination. 

The defendant assigned as error, the refusal of the Court to grant 
its motion to dismiss the action, upon the ground that the complaint 
did not state facts sufficient to constitute a cause of action. The Court 
properly refused to grant the motion. The material facts mere agreed 
upon in writing and submitted to the Court for its judgment, and thus 
they passed into the record, and the judgment was founded upon these. 
Moreover, it was agreed by the parties that the Court should make an 
order allowing the plaintiffs to amend their complaint, so as to niake 
it conform to the facts agreed upon. 
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The amendment, it seems, was not made. This may be done here, 
for the sake of uniformity and order. 

There is no error, and the judgment must be affirmed. 

SMITH, C. J. While I concur in the construction of the statute 
which covers the facts presented in this case, and subjects the defendant 
to the penalty imposed, I am not prepared to assent that all that is said 

about its operation, in the wide, elaborate and discursive range 
(452) taken in the discussion in the opinion, upon an assumed state of 

facts not before the Court. Our office is to construe and apply 
the statute to the case made in the complaint, and thus far  our ruling 
becomes a decision, having the force and effect of a precedent. 

I t  is prudent and safe in most cases, not to go further; nor to indulge 
in the utterance of opinions hypothetical and speculative only, which, 
though not authoritative adjudications, may embarrass in the impartial 
and free examination of cases that may thereafter come before the 
Court, and require a direct judgment. Especially, in my opinion, ought 
this rule to be observed in the interpretation of a legislative act, not 
very clear in its terms, or the expression of its purposes. 

Literally and rigorously interpreted, the inhibition is confined to un- 
equal and discriminating charges for compensation, in  carrying "an 
equal quantity of the same class of freight, transported in  the same 
direction, on any portion of the same railroad of equal distance," and 
the penalty is incurred when these conditions co-exist in the corporate 
act. 

I f  this absolute strictness of construction is to be put upon the act, 
obviously a case would seldom occur, in which its provisions would be 
violated, for its force could be expended in preventing personal dis- 
crimination among freighters or shippers. This is too narrow an in- 
terpretation, and would not only fail to express and give effect to the 
legislative will in remedying a felt evil, detrimental to its citizens, but 
be to practically annul and render the act inoperative for any useful 
purpose. 

The first duty of the Court is to ascertain the intent of the Act, as 
deducible from the terms in which i t  is expressed, and the evil it was 
designed to remedy and remove. 

I agree in the opinion of the Court, that it embraces the facts of the 
case before us, and the mandate is disregarded in requiring the 

(453) same compensation for the carriage over the longer and the 
shorter route. The fact that there is no increased charge for 

the additional transportation, beyond that part of the road traversed in 
common, lessens pro tanto, the compensation or toll exacted from him 
whose freight is carried further, and discriminates unequally between 

386 



N. C.] O C T O B E R  TERM, 1886. 

the  parties. T h e  charge is  not the  same to each f o r  t ransportat ion over 
a n  equal-the same-distance on the  road. 

B u t  I go no fur ther ,  reserving to myself the r ight  to examine, with 
f u l l  freedom, cases t h a t  m a y  hereafter  arise, and  zome before the  Court,  
a n d  decide upon the applicability of the  s tatute  to  them. 

N o  error .  Affirmed. 

Cited: 8. c. Giersch, 98 N. C., $25; Sut ton  v. Phillips, 116 N.  C., 
505; Early  v .  Eal ly ,  134 X. C., 260; S .  v .  Patterson, ibid., 614; 8. v .  
Lewis, 142 N.  C., 653; Skinner v. Thomas,  171 S. C., 102;  I n  re 
Chisholm's JViZl, 176 3. C., 212; S. v. Bell,  184 N. C., 116;  Cameron 
?;. Highway Corn., 188 N.  C., 91; 8. v. Heath,  199 N .  C., 138; Dunn 
v .  Dunn,  199 K. C., 536. 

ALLEX TATON et al. v. WILLIAM H. WHITE and JAMES ?;I. WHITE. 

Attorney and Client-Evidence-Executh of Deed-Fraud-Oficeri 
regis fration-Witness-Deput y Cledis-Estoppel- 

Curative Statutes. 

1. Proof that a person acted and was recognized as  a public officer, is prima 
facie evidence that  he was duly qualified. This rule is applicable alike 
to  criminal and civil actions, and to actions in which the officer is him- 
self a party. If, horn-ever, the title to  the office, or the legality of the 
appointment is put in issue by the pleadings, the proof must support the 
allegation. 

2. Deputy clerks cannot take proofs of the execution, or make orders con- 
cerning the registration of instruments required to be registered. 

3. Section 1260 of The Code, rendered valid all probates of deeds, &c., made 
before the officers therein named, prior to the twelfth day of February, 
1872; and registrations made in pursuance of such probates, are em- 
braced within the operation of the statutes, although made after that  
date. but before the enactment of The Code. Such legislation does not 
disturb vested rights. 

4. A person who cannot write, but who makes his mark, or uses any other 
device by which he, or others, may identify himself with the transaction, 
is  a competent attesting witness to the execution of written instruments. 

5. The registration of a deed, or other instrument requiring registration, made 
upon proof of execution by a witness who could not write. but who in 
fact witnessed the signing, and directed his name to be subscribed a s  a 
witness, is not void, though irregular; and on a trial, upon proof of the 
execution by such witness or other competent testimony, the deed will 
be admitted in  evidence without further registration. 
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6. If a party to an action introduced a certified copy of a deed, stating at 
the time that he did so for the purpose of showing that both parties 
claimed under the same person, "and for the purpose of attacking it for 
fraud," he waives all defects and irregularities of probate and regis- 
tration. 

7. No presumption of fraud arises from the fact that an attorney a t  law 
purchased valuable property from an infirm old man, unless it be further 
shown that the relation of attorney and client existed between them in 
relation to that matter, or there was undue influence, advantage, or some 
other evidence of actual fraud. 

(Nuyindell v. Warde~,  52 N. C., 575 ; Tabor v. W a d ,  83 N. C., 291 ; Alexander 
v. (Tommiseioners, 70 N. C., 208; King v. Foscue, 91 N. C.,  116; Holmes v. 
Marshall, 72 X. C., 37;  Young v. Jackson, 92 N. C., 144; Btate v. Burd, 93 
N. C., 624 ; McKimnon v. McLean, 19 h'. C., 79 ; cited and approved). 

(454) This  was a CIVIL ACTION for the recovery of land, tried before 
MacBae, Judge, a t  Fal l  Term, 1886, of BLADEN Superior Court. 

The plaintiffs claim title to  the land described in  the complaint under 
the will of Malcolm McInnis, who died in  1870 or 1871. H i s  will was 
executed on the 18th of March, 1858, and proven on the 30th of August, 
1882. 

The defendants claim title to the same land by virtue of a deed 
executed to them and John A. Richardson and B. F. Rinaldi, by Mal- 

colm McInnis, the testator above named, on the 15th of October, 
(455) 1870. This deed was proven on the 22d of the same month, 

before one Hall, the  deputy clerk of the Superior Court of the 
county of Bladen, and by him ordered to be registered on the 5th of 
April, 1878. 

On the trial, the plaintiffs put i n  evidence the will above mentioned, 
claiming tha t  by i t  the land in  question was de~rised to Catharine Tatom, 
their mother, who died intestate on the 21st of September, 1881. They 
claim as her heirs a t  law. They also put  in evidence the deed above 
mentioned, stating that  they did so "for the purpose of showing that  
the defendants also claimed title under M. McInnis, and for the purpose 
of attacking i t  for fraud." 

I n  the further progress of the trial, the plaintiffs having then intro- 
duced the deed, insisted and asked the Court to so hold, that  i t  was not 
proven and registered according to law, because the deputy clerk mas 
not such deputy, and if he was, he had no authority to take proof of 
deeds and order the same to be registered; and because the subscribing 
witness to the deed could not write and did not write his name, but 
it was written for him by one of the defendants. The  Court declined 
to  so hold, but decided, "that the plaintiffs having offered this deed in 
evidence without objection, could not now object to i t  on account of a 
defect i n  the probate." The plaintiffs excepted. 
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The deputy clerk testified that he was such officer at the time the 
deed was proven before him. I t  seems that his testimony was not 
questioned. 

I t  appeared that one of the rendees, John A. Richardson, vas  an 
attorney at  law, and prepared the deed, but there Tvas no evidence that 
the relation of client and attorney ever existed between him and the 
  end or. The defendant, W. H.  White, another of the vendees, was 
present ~vhen the deed mas executed, and asked one Hammond, who 
mas also present, to witness it, and being informed that Hammond 
could not write, at  his (Hammond's) request, subscribed his 
name as an attesting ~vitness. (456) 

I t  was further proven that the vendor was at the time of the 
execution of the deed an old and infirm man; and there was much and 
conflicting testimony as to his capacity and the influences operating oil 
him at the time. 

Among other issues submittsd to the jury were these: 
"5. Was McInnis competent or capable of making a deed on the 15th 

of October, 1870? 
"6. Was said deed procured by fraud, undue influence or misrepresen- 

tation 2" 
The plaintiffs requested the Court to instruct the jury: 
"1. That if they believed that John A. Richardson, one of the grantees 

in the deed to the defendants in this action, was the attorney of the 
grantor, M. McInnis, and that said deed is in the handwriting of John 
A. Richardson, then said deed is void without other evidence of fraud, 
and the jury should find for the plaintiffs. 

"2. That if the jury believed that the deed of October 15th, 1870, 
from McInnis to defendants in this action, was drawn by TIT. H. White, 
one of the grantees in said deed, and that said grantor, McInnis, mas a 
very old man, and trusted said grantee, White, to prepare said deed for 
him, hfcInnis, then for the purpose of maliing said deed the said W. H.  
White was the attorney for said NcInnis for preparing aforesaid deed, 
and whene~er the relationship of attorney and client exist. and the 
attorney accepts a personal benefit in a transaction with his client, then 
the law presumes that the personal benefit mas obtained by fraud, unless 
this presumption is rebutted, and the burden of proof is on the defend- 
ants to show the bona fides of the transaction." 

The Court declined to give these instructioas, and charged the jury 
upon that point as follows : 

"There is no proof of such relation of attorney and client existing 
between the grantor, McInnis, and the grantee, Richardson, as 
would raise a presumption of fraud from the fact that Richard- (457) 
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son prepared the deed. But if you have been satisfied that McTrinis 
was old and of feeble intellect, and that Richardson was a lawyer 
and prepared the deed, and procured it to be executed by his own acts, 
or through any one else, and obtained an advantage by such deed as  
that he became the grantee of an interest in  said land, a t  an inadequate 
price, the presumption of law would be that this advantage was pro- 
cured by fraud, and that the deed is void, and the burden would be 
upon the defendants to satisfy you that i t  was a fair transaction. And 
so if you are satisfied that McTnnis was old and feeble in mind and 
body, and that the deed was prepared by W. H. Whitc, and its execu- 
tion procured by him, or, whether he preparcd it not, if he procured 
i t  to be executed, and that he derived an advantage thcrcfrorn, as by 
obtaining an intcrest in the land a t  an inadequate price, the presump- 
tion of law would be that i t  was obtained by fraud or undue influcrlce, 
and it would rest upon the defendants to satisfy you it was a fair trans- 
action, for if bad on account of fraud or undue influence as to onc 
grantee, i t  is bad as to all. Rut there has not h e n  proven any such 
confidential relations between them as would in the first instance raise 
a presumption of law that the deed is fraudulent." Plaintiffs excepted. 

There was a verdict and judgment for defendants, and plaintiffs 
appealed. 

Messrs. Il'hos. H. Sultor~ and N. W. IZay, for the plaintiffs. 
Mr. C. C. L y o n ,  for the defendants. 

MERRIM~N, J. (after stating the case). That IIall was a deputy, 
might be proven by himself, or other witnesses who knew the fact that 
he was recognized and acted as deputy, and as nothing to the contrary 
appeared, thc presumption was that he was duly appointed and sworn, 

and had authority as a deputy clerk. Evidence that a person 
(458) acted as a public oiEcrr, and that he was known as such, is 

prima fac ie  cvidcnce of his official character, without producing 
his commission or appointment. All who havc acted and act as such 
officers are presumed to have been duly appointed to the offices each 
professes to hold until the contrary appears, and it is not material how 
the question as to official charactc,r arises, whether in a civil or criminal 
action, nor whether the officer is or is not a party to the action, ur~less 
being plaintiff he unnecessarily avers his title to the office, or the mode 
of his appointment, thus putting directly in question his title or his 
appointment. I n  that case the proof must support the allcgation. 

Such evidence is competent, and comes within a well-settled exception 
to thc general ~-ulc that the best evidence must be produced. This ex- 
ception is founded in gcneral practical convcniericc. Xwindell v. War- 
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den, 52 N. C., 575; Cotto% v. Beardsley, 38 Barb., 29; Rex v. M u ~ p h y ,  
8 C. & P., 297; .McCoy v. Curtice, 9 Wend., 17; 1 Greenleaf on 'Ev. 
5583, 92, and numerous cases cited in the notes. 

I t  is true, that at  the time the deed in  question was proven regularly, 
dcputy clerks could not, nor can they now, take proof of deeds and 
other instruments requiring registration; but an erroneous impression 
prevailed then and before that time, that they and the Judges of the 
Courts had authority to do so, and in many instances they undertook to 
exercise such authority. This was attributable to confused legislation 
on the subject of the probate of deeds and other instruments, and the 
fact that such officers were invested with such power before the present 
statutes on that subject were enacted. To cure errors in this respect, 
and render effectual many official acts done by honest misapprehension 
of the law, the Legislature enacted T h e  Code, $1260; Acts 1871-'73, 
ch. 20, $I), that "Whenever the Judges of the Supreme or Superior 
Court, or the Deputy Clerks of the Superior Court, mistaking 
their powers, have essayed previously to the twelfth day of (459) 
February, one thousand eight hundred and seventy-two, to take 
the probate of deeds and the privy examination of femes covert, whose 
names are signed to such deeds, and have ordered said deeds to registra- 
tion, and the same have been registered, all such probates, privy ex- 
aminations and registrations so taken and had, shall be as valid and 
binding to all intents and purposes, as if the same had been taken before, 
or ordered by, the Clerk of the Superior Court, or other officer having 
jurisdiction thereof." 

This statutory provision is remedial in its nature and purpose, and 
plainly embraces such probates and registrations as that now under 
consideration. The certificate of proof of the deed and the order of 
registration, mere made before the day specified in the statute, and in 
pursuance of the order, it was registered before the enactment of T h e  
Code, which embraced the re-enactment of the original act mentioned. 
As we have said, the statute is remedial, and i t  must receioe such in- 
terpretation as will effectuate the remedial purpose. I t  does not, there- 
fore, imply that the registration must have been before the day specified. 
The scope of the purpose embraces any registration done in such cases 
before the enactment of T h e  Code. 

The Legislature has power to pass, repeal or modify registration lams 
from time to time. Over the subject of registration it has complete 
control, and the exercise of its power cannot be deemed an interference 
with vested rights. The statute set forth above, simply renders effectual, 
acts purporting to be official, and which served the purpose of the law 
in giving notice of the deed and the transaction it was intended it 
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should be evidence of. Tabor v. Ward, 83 N. C., 291; Alexander v. 
Commissioners, 70 N. C., 208; King v. Foscue, 9 1  N. C., 116; Holw~es 

v, Marshall, 72 N .  C., 37; Young v. Jackson, 92 N. C., 144. 
(460) The witness who purported to attest the execution of the deed, 

testified on the trial, that he "witnessed the signing of the deed," 
but "did not sign his name a subscribing witness thereto,"-one of the 
defendants subscribed his name as witness for him. He  further testified 
that he "don't write-can read writing a little." 

An attesting witness by his written signature identifies himself with 
the deed, or other instrument as the case may be, as such witness, and 
he thereby declares that he knew and saw the party making it execute 
it, or that such party acknowledged before him that he had done so. 
He  does an important act. He  ought to be able to write his name- 
to know his handwriting, and sufficiently intelligent to understand why 
he writes his name as such witness. But a person who cannot m i t e  is 
not necessarily ine1;gible-unfit-to be a witness. Me might be able 
to make a mark or device that he would know and recognize himself 
easily, and that others might know, just as they might know the hand- 
writing of any person. Most assuredly such a person would be a good 
or sufficient attesting witness. State v. Byrd, 93  N. C., 624. 

But granting, in this case, that the attesting witness was objectionable 
and insufficient, the registration made upon the certificate of probate, 
and the order of registration, was not therefore void. The deputy clerk 
recognized and exanlined him as the attesting witness, and made the 
order of registration. This order, though not regular, was not void, 
and it warranted the registration. Such registration was good-it 
served the purpose of the lam, and gave notice of the deed, just as if 
the witness had written his name. As the witness was not properly an 
attesting witness, it was competent and proper-necessary if required, 
to prove the deed on the trial by any competent evidence as by the mlt- 
ness who purported to be the attesting witness. This was done, and this 

was sufficient. McKinnon v. XcLean, 19 N .  C., 79. Thus it 
(461) appears that the deed was sufficiently registered. 

We think, also, that the Court properly held that the plaintiffs 
could not be allowed to question the registration of the deed on the 
trial. They introduced and took benefit by it, without at first intimat- 
ing any defect in or objection to the probate. They were justly treated, 
as having waived any objection in that respect, and as concluded by such 
waiver. 

Very clearly the plaintiffs were not entitled to have the special in- 
structions prayed for by them. We have examined the evidence sent 
up with care, and are satisfied there was none that the relation of 
attorney and client ever existed between John A. Richardson and Mal- 
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colm XcInnis, the maker of the deed in  question; nor was there evi- 
dence of such relation between the latter and the defendant William H. 
White. 

While the law scrutinizes transactions between attornev and client 
as to the former, such relation must exist before the presumption of 
fraud arises as against the attorney, in respect to transactions between 
him and another person. The mere fact that an attorney purchases a 
piece of property from an old man with whom he is on friendly and 
intimate terms, raises no presumption adverse to him in respect to such 
transaction. He  may buy and sell just as other persons may do. And 
so also, he like others, may obtain property or valuable advantage from 
an old and infirm man by fraud and fraudulent practices, for which he 
may be called to answer in courts of justice, but he will stand on the 
same footing and be treated as other ordinary litigants. 

I t  is alleged that the maker of the deed mentioned was a very old 
and infirm man-that he was a lunatic and had not mental capacity 
to make a deed, and that the bargainees procured its execution by 
fraud. There was much evidence tending to prove these allegations 
produced on the trial by the plaintiffs, while on the other hand there 
was much of the defendants', tending to prove the reverse. The 
issues in these respects, it seems, were the ones most strongly (462) 
controverted. Indeed, the merits of the case turned upon them 
and the principal questions were those of fact for the decision of the 
jury. The Court in its instructions to the jury stated the law applicable 
with clearness and fairness. The plaintiffs "excepted," but specified no 
particular grounds of exception, nor did they assign errors. We dis- 
cover none, certainly none of which they can justly complain. 

K O  error. Affirmed. 

Cited: Sellers v. Sellers, 98 N. C., 20; Deverezlx v. McMahon, 102 
N. C., 286; S.  v. iWcMahon, 103 K. C., 382; Walker v. Scott, 104 N.  C., 
483; White v. Connelly, 105 N.  C., 71; Gordon, v. Collett, 107 N .  C., 
364; Devereux u. AfcMahon, 108 X. C., 145; Lowe v. Harris, 112 
N. C., 491; Piland v. Taylor, 113 X. C., 3 ;  Barrett v. Barrett, 120 
N. C., 131; Cochran v. Improvement Co., 121 N .  C.,  399; Vanderbilt 
v. Johnson, 141 N.  C., 372; Powers v. Baker, 152 N. C., 719 ; Vaught 
v. Williams, 177 N.  C., 81; Fibre Co. u. Cozud, 183 F. C., 612; Booth 
v. Hairston, 193 N. C., 287. 
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ARRINGTOH et al. u. GOODRICH et al. 

JOHN ARRINGTOR' & SONS and JOSEPH BEAVANS v. JOSEPH W. 
JENKIR'S and JOHN GOODRICH and wife. 

Costs-Exceptions-Mortgage-Interest-Ref erence-Usury- 
Con t rac t .  

1. In an action to foreclose a mortgage, the mortgagor may show that the 
consideration of the bond secured by the mortgage is tainted with usury. 

2. A11 agreement, entered into with full knowledge, and with the intent to 
pay and receive a greater rate of interest than is  allowed by law, whereby 
it  is stipulated that the party advancing the money shall receive a com- 
mission as a consideration therefor, in addition to the legitimate interest, 
is usurious, and forfeits the interest. The Code, 83838. 

3. The mortgagor covenanted, in addition to the stipulation to repay the 
sums advanced with 8 per cent. interest, that  he would ship to  the 
mortgagee for sale, "double the quantity of cotton necessary to pay the 
amount advanced, and in case of failure so to ship, to pay to the 
mortgagee two and one-half per cent. on the amount failed to be shipped 
a s  liquidated damages for the breach of this covenant." Whether such 
agreement is usurious upon its face, Qucere. 

4. Exceptions must clearly point out the alleged errors. Otherwise, they will 
not be considered. 

5. It is not erroneous to tax the losing party with the costs of a reference. 
(Ma?wzing v. Elliott, 92 ?;. C.,  48; cited and commented upon). 

(463) T h i s  was a CIVIL ACTION, t r ied before S h e p h e r d ,  J u d g e ,  a t  
Spr ing  Term, 1886, of HALIFAX Superior  Court.  

T h e  defendants, J o h n  Goodrich a n d  wife Elizabeth, on  the  31st d a y  
of J a n u a r y ,  1873, by mortgage deed conveyed certain lands and per- 
sonal property therein specified, to  t h e  plaintiff, J o h n  Beavans, to secure 
a loan of money, not exceeding $3,200 i n  amount, and to be advanced 
d u r i n g  the  month  of February,  wi th  condition t o  be void if the  said 
sum, wi th  interest a t  eight per  cent. pe r  annum, mas paid on or before 
t h e  1s t  d a y  of February  of the  next year .  T h e  note of the  mortgagor 
f o r  t h a t  amount, with t h e  specified r a t e  of interest, was taken on the  
next  d a y  a f te r  the execution of t h e  mortgage, and  dur ing  t h e  month of 
i t s  date  the  ful l  amount  of the  loan was paid t o  him.  T h e  other plain- 
tiffs, Arr ington & Sons, recovered several judgments against the  defend- 
a n t  Goodrich, whose aggregate pr incipals  a r e  $358.66, besides interests 
a n d  costs, before a justice of the  peace, and  on t h e  19 th  d a y  of March,  
1879, caused them to be docketed i n  the Superior  Cour t  of Hal ifax.  

O n  Apr i l  14th, 1880, t h e  defendant Goodrich, t o  obtain needed sup- 
plies f o r  h i s  f a r m i n g  operations dur ing  the  year, executed a deed to the  
defendant  Jenkins, whereby, t o  secure t h e  repayment  of advances not  
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exceeding $600, and to be made in equal parts in moneys and goods, he 
gave a lien upon the crops raised oil the land to be cultivated, stock 
and farming implements. 

H e  also conveyed therein a tract of land on which he was then resid- 
ing, and other personal property, with coiidition, (applicable also to the 
crops, stock and farming implements), to be void if the advances, 
with interest, commissions and liquidated damages, as provided (464) 
in a preceding section of the deed, were paid on or before the 
first day of December following. The section referred to, and inter- 
mediate between the operative conveying words, is in these words: 

"And the said John Goodrich, for and in consideration of the matters 
aforesaid, does covenant and agree to ship to the said Joseph W. Jenkins 
& Go., for sale as commission merchants, double the quantity of cotton 
necessary to pay the advances aforesaid, with interest at the rate of 
eight per cent. per annum, and commissions 2% per cent., and in  case 
of failure so to ship, to pay Joseph W. Jenkins & Co., 2% per cent. on 
the value of the amount failed to be shipped as aforesaid as liquidated 
damages for breach of this covenant." 

Two successive deeds were executed by the said Goodrich to Jenkins, 
one on May loth, 1881, and the other on February 17th, 1882, to which 
latter his wife was a party, with the same general provisions, and con- 
veying liens on the crops of the respective years, as well as other per- 
sonal and real estate, to secure further advances and the unpaid residue 
of the indebtedness claimed for each antecedent year, and with power of 
sale in  all, if the secured debts and advances were not paid by or before 
the 1st day of December of the several years. 

The present action is for the ascertainment of the remaining indebted- 
ness of the said Goodrich to the several creditors, secured under the 
mortgages and judgment lien upon the conveyed real estate, and for a 
sale thereof, and distribution of the proceeds in payment, according to 
their priorities. 

Bnswers were put in by the defendants, and thereupon the cause was 
referred to W. A. Dunn and Gavin L. Hyman, commissioners, with 
directions "to ascertain and report the amounts due by the defendant 
John Goodrich" to the plaintiff Beavans, and to the defendant Jenkins. 

The report was accordingly made at Fall Term, 1885, with 
the evidence taken before the commissioners, and their separate (465) 
findings of fact and law therefrom. From the report it appeared 
that $2,465°4//100 was due said B e a ~ ~ a n s  on November 16th, 1885, with 
interest thence on $1,58879/100 principal money, at the rate of eight 
per cent. per annum, and that there was due said Jenkins on August 
31st, 1883, the sum of $2162%00, with like interest thereafter to accrue. 

To the commissioners' report, the defendant Jenkins filed many ex- 
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ceptions, twenty-three to their findings of fact, and six to their findings 
of law. Upon the hearing before the Court, it was conceded by all 
parties that the plaintiffs were entitled to the amounts ascertained and 
reported to be due them respectively, and to judgment therefor, the 
defendant Goodrich only objecting to a decree for the sale of the land 
until the indebtedness to Jenkins was also fixed. Thereupon the Court 
proceeded to try the whole case. The same defendant excepted to the 
finding, in including in the note given in March, 1881, a balance from 
the year 1879, which he insisted had been paid, and if not paid, was 
not embraced in the note for which the last mortgage was given. 

The said Jenkins, waiving all his exceptions to the findings of fact, 
in regard to the rulings of the commissioner upon matters of law, except 
to their having considered any evidence tending to show the considera- 
tion or to impeach the legality of the notes. 

The Court overruled the exception and said defendant excepted. 
4. Said defendant also excepted to the finding of the referees as to 

usury, for that there was no sufficient evidence of usurious intent. 
The Court overruled the exception and said defendant excepted. 

The Court sustained the conclusion of the referees except that 
(466) ir~terest should be allomed only from the date of the judgment. 

To this ruling the defendant Jenkins excepted. 
The bond was fixed at seventy-five dollars. 
The defendant Jenkins excepted to that part of the judgment which 

taxed him and defendant Goodrich with the referee's fees and court 
costs. 

Mr. Spier Whitaker, for the plaintiffs. 
illr, John Deverezu, Jr., (Nessrs. Thos. N .  Hill and Jos. B. Butclzelor, 

were with him), for the defendant Jenkins. 
No counsel for the defendants Goodrich and wife. 

SMITH, C. J .  (after stating the case.) The exceptions of Jenkins 
will be first considered. 

Exception, 1. I t  was competent for the debtor to show that usurious 
interest entered into the consideration, and constitutes part of the 
amount for which the notes were given. I t  was to an inquiry made to 
ascertain the tainting presence of this illegality in the security, to which 
we understand the objection is directed. I t  cannot be necessary to cite 
authority in  support of this proposition. 

Exception I I .  The commissioners report that for money loaned in  the 
form of advances, in most of the items a charge of 2y2 per cent. is added 
to the sum advanced, and interest on the whole amount at the rate of 
8 per cent.; that the sum due on preceding transactions on July 16th) 

3% 



N. C.] OCTOBER TERM, 1886. 

ARRINGT~N et nC. u. GOODRICH et al. 

1880, $383Q4//100, was also increased by superadding a charge for com- 
missions, as in the case of moneys first advanced, and then the same 
rate of interest computed on the whole sum, thence until January 28th, 
1881; that an account was rendered by Jenkins for the years 1879 and 
1880, on March 3d, 1881, which is made up of the amounts due, with 
interest and commissions, as stated, and of a further charge of like com- 
missions on the value of the cotton which mas agreed to be sent and 
consigned to him for sale, and was not so sent; that Goodrich 
gave his note for the entire amount, and the mortgage therefor; (467) 
that interest was charged thereon from its date, February 10th) 
1881, and on successive advances from March 5th to July 30th, in- 
clusive, after adding commissions, interest is also computed,-from their 
several dates, and the same course, with advances from August 6th to 
September 2nd, inclusive, while from October 10th to February 14th, 
1882, payments were made by Goodrich in a sum of $130 in excess of 
the amount credited in the account rendered to him; that subsequent 
dealings were put in the form of an account similarly made up;  that 
the said Goodrich fully understood the provisions of the mortgages 
when made up, and when he executed his note for $31320/100, on March 
loth, 1881, and that for $46S57//loo, on February, 1882, he knew that 
the amounts of each were made up of interest, commissions, and com- 
missions on cotton not shipped as stated in the report; that there was 
no consideration for the agreement to pay the commissions charged on 
the advances to be made under the mortgages, nor for that to pay com- 
nlissions on unshipped cotton other than for the use of the moneys 
advanced, and that the agreements were all made with intent to receive 
and charge a greater rate of interest than 8 per cent; and there was no 
~ t h e r  consideration for the charges of 2% per cent. on balances carried 
over from one account to another, and that the same were made with a 
similar usurious intent. 

The facts thus ascertained do furnish evidence of a usurious purpose 
carried out in action, and warrant the commissioners in eliminating 
these items from the note into which thev enter with their infectious 
influence and effect. The many improper charges which would be 
stricken out, if the accounts were to be restated as an unadjusted matter, 
must remain, however erroneous, as not being the result of any pre- 
arrangement or agreement, and voluntarily assumed in executing the 
note. I f  the purpose of the parties, as is found as a fact in the 
report, (and the finding, if resting upon any evidence, is not (468) 
brought up for review), was, as vell as the method pursued, a 
contrivance to effectuate the purpose, to obtain a greater interest than 
is allowed upon a loan of money, it was, under the statute, a forfeiture 
of all interest. T h e  Code, $3836. 
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The effect of the provision in the mortgage deeds, which contain the 
mortgagor's stipulation to consign to the mortgagee more cotton than 
is required to discharge the debt, and to allow a charge of the same 
commissions on such as is not, as on such as is sent, and upon which 
in  making sale, labor and skill are bestowed, and for which they become 
a consideration, has not been passed on, though incidentally before this 
Court in  Manning v. Elliott, 92 N. C., 48. 

I n  this case, the money had not been paid, and the defendant aban- 
doned his claim to such commissions on the hearing. 

But  our attention has been called to several adjudications elsewhere, 
where a like provision is found in mortgages to secure loans and ad- 
vances in money. 

I n  Matthews v. Cole, 70 N. Y., 239, decided in  1877, it is said, that 
such an arrangement was not necessarily usurious, to be so adjudged 
upon the face of the contract, but the intent must be shown to secure a 
larger interest on the loan, and this a device resorted to, to give i t  
effect. I n  the absence of any such evidence alieunde, the contract must 
be declared legal and valid. 

A very similar case was before the Supreme Court of the United 
States in 1876, Cockle v. Flack, 93 U. S., 344; in  which upon the trial 
in the Circuit Court, it was left to the jury to pass upon the imputed 
usurious intent in the framing of such a clause in the loaning contract, 
and this was upheld. I n  the opinion, Mr. Justice MILLER says: "But 
counsel for plaintiffs argue that as to these commissions which defend- 
ant never earned by sale of the property, or by handling it, and as to 

which they were put to no cost or inconvenience, there can be n a  
(469) other consideration but the use of the money, and they are 

necessarily usurious. 
I t  must be confessed that the argument has much force. But we are 

of opinion that i t  is not so conclusive, that the Court ought to have 
held, 'as matter of law, that it was usury.' 

We are not required, in determining this appeal to pass upon the 
legal consequences of an insertion in the contract of such a clause, which 
certainly secures material advantages to the lender, in addition to the 
highest legal interest as the consideration of the loan, and those ad- 
vantages founded upon no other consideration." 

But, assuming the rulings to be correct, the series of gratuitous en- 
largements of the sums to be paid, and among them the charge of full 
interest on the note given for advances to be made, in part, and then 
interest on the advances when made with the superadded charge of com- 
missions on each, certainly indicate an intent to augment the fruits of 
the loan in  excess of lawful interest, and this the commissioners find 
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to be the result of a preconcerted arrangement between the parties, and 
this finding receives the sanction of the Court. 

Our case is thus distinguished in being surrounded with numerous 
indicia of the unlawful purpose developed and carried out in action. 

We approve also in-the ruling that the interest should only begin to 
run in favor of the appellant's claim from the date of the judgment, 
and also in the taxation of the costs. 

The defendants, Goodrich, filed six exceptions to the commissioners' 
report, of which two, numbered 4 and 5, are to their findings of fact, 
and the others to their conclusions of law. Upon the hearing before 
the Judge, all the exceptions to the findings of fact were waived except 
two, which were sustained and modified to the effect that while no 
objection was made to the execution of the notes, i t  was understood that 
any error afterwards discovered might be corrected. 

These two were then also withdrawn. His  exception "to the (470) 
finding in including in the amount for which the note of March, 
1881, was given a balance from the year 1879," which it was contended 
had been paid, and if not, was not embraced in the note for which the 
last mortgage was given, was o~erruled, and to this the said defendants 
excepted and appealed. 

This objection is so obscurely stated, and in terms so general, that we 
find some difficulty in passing upon it. I f  the balance due on the 
account of 1879 has been paid, it ought not to have been incorporated 
in the note, with the stipulated advances, executed in March, 1881. But 
it seems the balance of the successive years was incorporated in the 
successive notes, with other charges, and-if the item complained of mas 
not embraced in  the last secured note it must have been in some wag 
eliminated from the account which constitutes the consideration of the 
note, and works no harm. This, we cannot suppose, is the meaning 
intended to be conveyed in the form of the exception, but its indefinite- 
ness, and the absence of all the details necessary to a proper under- 
standing of the complaint, compels us to leave the ruling undisturbed, 
because we cannot see that it is erroneous. 

The objection that a decree of foreclosure and sale should await the 
determination of the amount due Jenkins, if possessed of force, is re- 
moved by the actual ascertainment of the extent of that indebtedness 
of the action of the Court below, and sustained here before such decree 
was made. 

Nor do we see any error in taxing the respective appellants in the 
Court below with the costs of the action. 

I t  must be declared there is no error, and the cause is remanded for 
further proceedings in the Court below. 

No error. Affirmed. 
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Cifed: Kitchen v. Grandy, I 0 1  N. C., 98;  Gore v. Lewis, 109 IS. C., 
540; Greensboro v. McAdoo, 110 N.  C., 430; Moore v. Beaman, 111 
N. C., 332; S. c., 112 N.  C., 560; Elliott v. Sugg, 115 N. C., 241; 
Turner v. Boger, 126 N.  C., 302 ; Riley v. Sears, 154 N.  C., 462 ; Owens 
v. Wright, 161 PIT. C., 141;  Bank v. Wysong & Miles Co., 177 N. C., 
291; Lumber Co. v. Trust Co., 179 Y. C., 214. 

W. G. N. STRICKLAND et al. v. C. &I. J. STRICKLAND, Adm'r of F. TV. 
STRICKLAND. 

Amendment-Judgment-Record. 

I f  by the inadvertence of the Court, or of any one acting for it, the judgment 
entered, or record made, is not in conformity to that pronounced or 
ordered, the Court may a t  any time, upon the application of any person 
in interest, or ex mero motu, correct it so that it shall truly express the 
action of the Court. This jurisdiction is distinct from that conferred by 
5274 of The Code, which provides a remedy for relief against excusable 
mistake, &c., of parties to the action. 

(Leak v. Covington, 83 K. C., 144, cited and approved ; and R~6fJi.n v. Harrison, 
91 N. C., 398, distinguished). 

MOTION to  correct a judgment, heard before Philips, Judge, at  Cham- 
bers, in Greenville, PITT county, on the 17th of June, 1886. 

This  mas a special proceeding, brought by the plaintiffs as next of 
kin, of F. K. W. Strickland, deceased, to obtain a n  account and settle- 
ment of his estate i n  the hands of the defendant, his administrator. 

Proper pleadings were filed, and an account was taken and stated by 
the Clerk, from which i t  appeared that a note for $525, due January  3d, 
1858, against the plaintiff, W. G. N. Strickland, passed into the hands 
of the defendant as part  of the effects of his intestate-that the latter 
had never duly accounted for same, and was properly chargeable there- 
with, and he was so charged in  the account. 

I n  rendering the final judgment of distribution, although the said 
W. G. N. Strickland had not paid and discharged his indebtedness on 
account of the note mentioned, and he still owed the same, and his in- 
debtedness was much larger than his distributive share, by inadvertence 
of counsel in preparing the judgment for entry, i t  was directed that the 

defendant pay to  him his distributive share, $302.82, when it was 
(472) really intended by the Court that no such judgment as t o  him 

should be entered. 
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After the lapse of more than a year next after its entry, the plaintiffs, 
other than W. G. N. Strickland and the defendant, moved, upon proper 
notice, before the Clerk of the Court, to correct the error thus existing, 
by modifying the judgment so as to strike out so much thereof as 
directed the defendant to pay to the said W. G. N. Strickland, the said 
sum of $302.82, and thus make it what the Court intended it should 
be, and what it appeared it ought to be. 

The plaintiff, W. C. N. Strickland, contended that the judgment 
could not be thus corrected. The clerk, however, allowed the motion 
and made the correction, and W. G. N. Strickland appealed to the 
Judge at Chambers. 

At Chambers, the Judge filed a brief opinion, whereof the following 
is a copy, and gave judgment reversing the order and correction made 
by the clerk, from which the plaintiffs other than W. G. S. Strickland 
and the defendant, appealed to this Court: 

"The Court is of opinion that the judgment entered in the Probate 
Court on the 7th October, 1884, between the same parties, was final. 

"That the relief sought by these proceedings is provided for in section 
274 of The Code, and that not having been begun within a year after 
the entry of said judgment, it is now too late. Any other relief save 
that provided in the section named, must be sought in an independent 
action, and not by motion in the cause as is adopted here. Rufin, r, 
Harrison, 91 at 399." 

Afr. Jacob Battle, for the appellants. 
No counsel for the appellees. 

MEBRIMON, J., (after stating the case). I t  seems to us clear, that 
the Judge misapprehended the nature and purpose of the motion. 
It was not a motion to "relieve a party from a judgment, order (473) 
or other proceeding, taken against him through his mistake, 
inadvertence, surprise, or excusable neglect," nor to correct an erroneous 
judgment properly so denominated, nor to correct or set aside a judg- 
ment for irregularity in the course of the action, commonly called an  
irregular judgment, but to correct a mistake of the Court made by its 
inadvertence, occasioned by the inadvertence of counsel in preparing 
the judgment for entry. There was no mistake of law or fact in the  
proceedings leading to and upon which i t  rested-the grounds of it had 
been properly settled as to the law and fact, as appeared in and by the 
record-there was simply a mistake in the entry-the Court did not 
enter the judgment it intended to enter, nor that authorized by what 
appeared in the record. 
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Such errors may be corrected at any time, and after a long while, 
upon motion, or the Court may and ought to correct them ex mero motu 
as soon as it sees them. This is necessary and proper, to the end the 
record shall speak the truth. The object is to make the rword show 
what the Court, in fact, resolved, intended, and in contemplation of 
law, did. 

This in no wise conflicts with the case of Rufin, v. Harrison, 91 N. C., 
398, cited by the Judge. The motion in that case was practically and 
in effect to obtain a rehearing of a matter that had been settled in the 
action by the Court. I n  it he said, "This, of course, does not imply 
that the Court has not power to correct the entry of its orders, judg- 
ments and decrees, so as to make them conform to the truth of what 
the Court did in granting them, or to set aside an irregular judgment 
in  a proper case." The exercise of such power is essential, and it is 
warranted by the practice in all Courts. Leak v. Covington, 83 N.  C., 
144. 

There is error. The judgment of the Judge must be reversed, with 
instructions to affirm that of the Clerk. To that end, let this 

(474) opinion be certified to the Superior Court according to law. I t  
is so ordered. 

Error. Reversed. 

Cited: Cook v. Mooye, 100 N .  C., 296; W p n e  v. Small, 102 N. C., 
136. 

H. M. BROOKS et al. v. J. L. AUSTIN et al. 

Husband and Wife-.Marriage Contract-Partitiow-Tenants in 
Common. 

1. An executory agreement made between persons competent to contract, in 
contemplation of marriage, wherein it is stipulated by the wife, that she 
shall take an equal share with the heirs at law ahd distributees of the 
husband "in lieu of dower and any other provision made and provided 
by law for widows of deceased persons," will be enforced by the Courts 
in the exercise of their equitable jurisdiction. 

2. Tenants in common of an undivided interest in lands, are not entitled to 
have either actual partition, or a sale for partition of such interest, 
unless the owners of the remaining interests are made parties to the 
proceeding, the Statute-51904 of The Code-requiring that the whole 
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tract shall be partitioned or sold-though shares may be allotted to some 
of the tenants, while a sale may be decreed as to others. 

(GauTey v. Lauson, 58 T\'. C.,.132; Simpson v. Wallace, 83 N. C., 477, cited 
and approved.) 

SPE~IAL PROCEEDINGS for partition, heard by Shipp, Judge, at Fall 
Term, 1885, of UNION Superior Court. 

(The same case is reported in 94 N. C., 222.) 
This was a petition for partition of land among the tenants in com- 

mon and heirs a t  law of B. D. Austin, commenced before the Clerk of 
the Superior Court. 

Catharine Helms, one of the defendants, was the widow of B. D. 
Austin, and is now the wife of A. M. Helms. Said Catharine 
and B. D. Austin entered into an antenuptial contract in October, (475) 
1883, whereby i t  was agreed that she should become entitled to 
a child's part of his estate. 

The petitioners ask that the land be sold and the proceeds divided 
according to their respective interests. 

The answer of the defendants, raises the question of the right of said 
Catharine to dower, and in their answer, among other things, they 
allege that by virtue of said contract, she lost her right of dower and 
her right to a year's support, and is only entitled to share equally with 
the heirs at  law of said B. D. Austin in the property on hand and 
owned by him at the time of his death. 

The answer of A. M. Helms and wife Catharine, among other things, 
sets up a claim to dower, and asks that the same be laid off. 

The antenuptial agreement set up in the pleadings is  in these words: 
"Know all men by these presents, that I, B. D. Austin, of Union 

county, and State aforesaid, of the first part, and Catharine Green, of 
the same county and State, of the second part, doth covenant and agree 
to the following contract, to-wit: Provided Catharine Green hereafter 
becomes to be the wife of B. D. Austin, I, B. D. Austin, doth agree for 
the kind love and affection I have for her, Catharine Green, to make 
her an equal and lawful heir, with all my other lawful heirs, of all the 
real and personal property I possess at  the time of my death, in lieu 
and instead of dower or any other provision made and provided by law 
for widows of deceased husbands. I, Catharine Green, doth covenant 
and agree to take the distributive share with the other heirs of B. D. 
Austin, provided I hereafter become the wife of B. D. Austin, in place 
of dower or any provision made and provided by law for widows of 
deceased husbands. Signed and sealed in  the presence of us, October 
16th, 1884." 
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(476) The lands described in the petition consist of a tract whereon 
the intestate from whom they descend in his lifetime resided, 

reduced from its original dimensions by parcels advanced to children, 
to 123 acres, and of a three-tenth interest in a tract known as the "Dis- 
muke Gold Mine Tract," containing about 30 acres. 

The Clerk ruled that the feme defendant, Catharine, was bound by 
her contract, and could only take her one-twelfth part with the other 
heirs at law, of said land, and adjudged a sale thereof for partition. 
Upon an appeal to the Judge, this ruling was affirmed, and thence the 
cause is removed by Helms and wife to this Court. 

Mr. D. A. Couington, for the plaintiffs. 
Mr. I. T. Strayhorn ,  for the defendants Helms and wife. 

SMITH, C. J., (after stating the facts). We find no just grounds of 
exception to the validity and efficacy of the agreement as to the estate 
and interest which the feme shall have in her husband's property after 
their contemplated marriage and his death. The contract relates to his 
property, leaving her, under the general law, to retain all her own. 
The marriage is the essential consideration of the agreement to be con- 
tent with the share which would fall to a child, in the event of his 
intestacy. 

The contract does not enable him to cut her off by executing a will 
which disposes of the estate to outside parties, but secures, in any event, 
to her that which would be the share of a child in the absence of any 
testamentary disposition. So it is understood by the heirs, and they 
open the door for her to enter and share with them the inherited lands. 

Whatever may have been the action of a court of law in the enforce- 
ment of technical rules, a court of equity will enforce an executory 
agreement between parties about to enter the marriage relation and 

carry out its provisions. "In the court of equity," remarks Mr. 
(477) Bishop, quoting from Bell on Husband and Wife, 326, "if, upon 

marriage, the husband, by agreement between him and the wife, 
she being adult, had made any provision for her which she accepted in 
lieu of dower, equity, acting upon the jurisdiction which it has at all 
times exercised of enforcing agreements between parties competent to 
enter into them, would have enforced the agreement as a bar to dower 
upon the footing of preventing a double satisfaction, namely, the enjoy- 
ment of the provision, and likewise of dower. 1 Bishop's Law of Mar- 
ried Women, $363. I n  Cauley v. Lawson, 58 N. c., 132, there was an 
antenuptial contract by which i t  was convenanted, on the death of the 
other, each was to resume his and her own property, as held at the 
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marriage, and take no interest in, nor set up any claim to anything 
belonging to the decedent. On a bill filed by the distributces and next- 
of-kin of the husband, against the surviving widow, who became ad- 
ministratrix, for an account of his estate, the claim was sustairied, and 
MANT,Y, J., delivering the opinion, says : "The covenants extend to 
every claim of cvcry sort, which the defendant can set up to thr real 
or personal estatc of her huskmnd, as his widow. S h e  i s  p ~ ~ c l u d e d ,  
therefore ,  as we think, i n  this C o u r f ,  f r o m  dowev, tZisLribuLive share, or 
y d s  provision in h e r  husband's estale." 

Here the covclnant is explicit, to acccpt a child's share in the real anti 
personal estate of her husband, and he covenants that she shall have 
such in place of dower and a year's provisions; and we are clearly of 
thc opinion that she must abide by this inutual agrec3meat. 

We have considered only the question presented in t l ~ c  recod in 
determining the appeal. Eut  to avoid any infwence frorrl silence, we 
advert to the fact that a three-tenths interest in the thirty acre tract is 
proposed to be sold also for division, the tenant or tenants of the other 
seven-tenths riot being before the Court, nor could they rightfully bc, 
sincc they have IIO property in common in the largfr tract. 
S i m p s o n  v. Wal2acc, 83 N. C., 477. (478) 

We h a w  ruet with no case in which such an andividcd intcrest 
has been the subject of partition and sale at  the instance of those owriiilg 
it, when tile other tenants are not present in the action. 

The statute requires actual pilrtition among tmants in coinmon of 
the whole tract, though shares may bc united and apportioned to sev- 
eral, or a siligle share may bc allotted to one, the residue of the laild 
being still held in common by the othcl* tenants, but however doue, the 
partition must be of the whole. The salc as a mode of partition can 
only be rcwx-ted to when otherwise it would be to "the i r~jury of some 
or all of the partics ir~terested." T h e  Coda, $1904. 

The actual divisibility of the land into parts ad an inquiry to be- 
luadc btforc an order of sale, earl only I)e legally made when all the 
tellants arc before the Court. Should this be practicahlc, and the thrzc- 
ter~ths parts be converted into an estate in severalty, in the portion 
assigned to such owners, this scyarate l a d ,  divested of all other claims, 
might properly be included in  the petition for partition and salc of 
the larger tracat that belongs exclusively to the parties to the suit. Or, 
if a sale beromcs necessary, the proeecds could be appropriated among 
the corrlrrlon owners, and petition bc made without further action. 

These suggestions are made for the consideration of parties, and more 
especially in view of the fact that thc tenants, all of full age as the 
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petition alleges, and  by  their  own uni ted action, sell th i s  undivided 
interest a n d  divide t h e  proceeds upon the  basis of our  ru l ing  as  to  the i r  
several a n d  respective rights. 

T h e r e  i s  n o  error. 
N o  error. Affirmed. 

Cited: Perkins v. Brinkley, 133 N. C., 8 8 ;  Luther v. Luther, 157 
N. C., 501; Patillo v. Lytle, 158 N.  C., 95. 

(479) 
D. M. MORRISON v. JOHN G .  WATSON. 

1. The Supreme Court examines the whole record transmitted to it  upon 
appeal, and pronounces such judgment as  shall appear to it  ought to be 
rendered thereon. The Code, $987. 

2. If there be a n  irreconcilable conflict in the findings of the jury upon the 
issues submitted, or  between the verdict and the judgment, a new trial 
will be awarded. 

3. A general verdict is a finding in favor of one of the parties to an action; 
a special verdict finds the facts but is not in  favor of either party, until 
the Court declares the law arising thereon. The Code, §§408, 409 and 
410. 

4. I f  the defendant, in an action to recover land, sets up the defence that he 
is entitled to a homestead therein, such defence is embraced, and should 
be considered, under the issue raised as  to the plaintiff's ownership and 
right to the possession of the land. 

(Xitchell v. Brown, 88 N. C., 156; Turrentine v. Railroad, 92 N .  C., 638; 
Hilliard v. Outlaw, 92 N. C., 266, cited and approved.) 

T h i s  was  a CIVIL ACTIOK, t r ied before Boykin, Judge, a t  October 
Term, 1886, of RICHMOKD Superior  Court.  

T h e  plaintiff alleged t h a t  he  was t h e  owner and  entitled to the  
possession of f o u r  t racts  of land described i n  h i s  complaint, which t h e  
defendant wrongfully withholds, and  to these averments the defendant 
opposed a simple denial. Three  issues were submitted to  the  jury, t o  
which another  was added during the trial,  a n d  these, with the  responses 
t o  each, were a s  follows: 

1. I s  t h e  plaintiff t h e  owner of and entitled t o  t h e  immediate posses- 
sion of the  l and  described in t h e  complaint?  Answer : Yes. 
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2. Did the defendant, at the time of bringing this suit, unlawfully 
and wrongfully withhold the possession thereof? Answer : Yes. 

3. What damage is the plaintiff entitled to recover ? Answer : (480) 
One hundred and sixty-two dollars. 

4. What was the value of the land sold by the sheriff under execution 
on June 9th, 1879Z Answer : Eleven hundred dollars. 

Thereupon, judgment was rendered that the plaintiff take nothing by 
his action, and that the defendant go without day and recover his costs. 
Prom this judgment the plaintiff appealed. 

Messrs. J .  D. Shaw and Frank McA7eill, for the plaintiff. 
N r .  Platt D. Walker, for the defendant. 

SMITH, C. J., (after stating the facts). Such was the condition of 
the record when the transcript was first filed in this Court. On plain- 
tiff's application a certiorari was awarded looking to a perfection of 
the record in the Court below, and a transmission of it when corrected, 
in  order to an understanding of the matter intended to be reviewed. 
I n  answer to the writ, we have the amended judgment with the finding 
by the Judge who tried the cause, of the facts that occurred while it 
was in  progress, not material to be set out in detail, which judgment, 
reciting the issues and jury findings, proceeds thus : 

"And it being admitted by the plaintiff that the execution under 
which the land was sold on the 9th June, 1879, was issued upon a judg- 
ment recovered on a debt contracted prior to 1868, and that the amount 
of said execution debt, principal, interest and costs was about eighty 
dollars, and that at the time of such sale the homestead of the defend- 
ant had not been assigned to him in the said land, and that the defend- 
ant was then in the possession thereof, and it appearing from the verdict 
and the said admitted fact that the land was of sufficient value to consti- 
tute defendant a homestead as well as satisfy the said execution. 

The defendant now moving for judgment upon the fourth issue (481) 
notwithstanding the verdict on the other issues: 

I t  is ordered and adjudged by the Court, that the plaintiff take 
nothing by this action and that the defendant go hence without day, 
and recover his costs." 

The return with this modification, in no way removes the difficulty 
intrinsic in  the record in  showing a judgment for the defendant, which, 
with the finding upon the fourth issue unexplained, should have been 
for the plaintiff. Even with the explanation, to say the least, the find- 
ings are in conflict, and leave us no other course to pursue but to set 
aside the verdict, and direct a venire de noeo, as was done in Mitchell v. 
Brown, 88 N. C., 156; and in Turrentine v. Railroad, 92 N. C., 638. 
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The matter contained in the last issue, if thc ruling be coirccded to 
be right, was a dcfence availablc under the first issue as to title, and 
the separate firidir~g as to valuc, would then lrave required a negative 
answer to that issue, and thus put an end lo the cause. Hut it is irn- 
possible to sustain a judgment, which must in this Court be rcndcred 
"on inspection of the whole record," 7'he Codc, 5957, and which is in 
direct conflict with the verdict. Nor has the course takcii any sarrction 
in  the practice of rendering judgment nom oohstante ueredicto. 

I t  was pressed in argument, that the findii~g upon the last issue is 
specia7, and controls thc genera7 findings upon the others under $410 
of T h e  Code. But this is a misconstruction of the statute, which will 
be readily seen by recurring to sections 408 and 409 preceding, wlrere 
gcrleral and special verdicts are defir~ed and distinguished. A pnera7 
verdict is one in which the finding is in favor of one of the partiw to 
the action; a spccial verdict finds the facts, but is not for or against 
either party, and becomes such only when thr Court declares the law 
arising on tlrr facts. HilZiard v. OuLla1w, 72 N. C., 266. As we have 

said, upon such repugnant findings, without giving the certainty 
(482) required to make the finding on the fourth issue a defence, there 

is no alternative but to direct the verdict to be set aside and 
award a uenire do novo. And i t  is so adjudged. 

Error. Venire  de novo. 

( 'ated: Porler. 11. R. JL, 97 N. C., 71, 74; McCanlpss v .  Flinchurn, 98 
N. C., 362, 366; Mowison  v. Watson ,  I01 N. CY. ,  339, 340; 8. U .  Wa f -  
kins ,  ibid., 704; Al len  v .  Sdl imger,  105 N .  C., 339; Puf fer  11. l,ucns, 
107 B. C., 325; 8. I ) .  Co7por4ation, 111 N.  C., 664; McCaskill  u. Currie ,  
113 N .  C., 316; Roberts  v. R o b ~ r l s ,  122 N.  C., 783; Davzs o. I,umber 
Co., 130 N.  C., 177; B b n  v. l lenbow, 151 N .  C., 463; E1rkE CYo. v. 
Shelion, 201 N.  C., 74. 

J. A. HINES, Adm'r of M. W. IIINES, v. J. M. IIINES, Ex'r of 
JOSEPEI HINES. 

The testator bequeathed to his son A1, "four hundred dollars, to he paid him 
as follows: Upon the death of my wifc, he shall rccover forty dollars, 
and forty dollars aiuiually thereafter, till the paymcrits amount to four 
hundred dollars. The payments shall bc made by my son J. and daugh- 
ter E., each paying twcrity tlolltrrs annually, and the propcrtg bequeathed 
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to them shall be chargeable with said payments." J. was appointed and 
qualified as executor. The property devised to E, was delivered to her, 
and that devised to J. was accepted by him. Held ,  
That the devise to E. and J, mas of specific property, encumbered by the 
legacy to M., and upon the delivery to E. of her share, and the election 
of J. to take his, the executor was discharged of all liability in  his 
fiduciary and representative character, and each became separately liable 
for a moiety of the legacy to be paid as directed. 

( B i d d l e  v. Uarraway, 59 N. C., 9 5 ;  Bray  v. Lamb,  17 N. C., 372, distinguished, 
and Phil l ips v. Humphrey ,  42 N. C., 206; cited and approved). 

CIVIL ACTIOK, tried before Boykin, Judge, at February Term, 1886, 
of RICHMOND Superior Court. 

Joseph M. Hines died in the year 1868, leaving a will, which was 
soon after admitted to probate, and therein appointing the defendant 
John W. Hines one of his executors, who alone accepted the trust, and 
entered upon the discharge of its obligations. The third item in the 
will is as follows: "I bequeath to my son, M. W. Hines, four 
hundred dollars, to be paid to him as follows: Upon the death (483) 
of my wife, he shall receive forty dollars, and forty dollars 
annually thereafter till the payments amount to four hundred dollars. 
The payments shall be made by said son John 31. Hines, and daughter 
S. Elizabeth, each paying twenty dollars annually, and the property 
bequeathed to them shall be chargeable with said payment. I make the 
above bequest to my son N. W. Hines, and no more." 

The legatee, M. TIT. Hines, on September 26th, 1867, died intestate, 
and letters of administration issued on his estate in  May, 1883. 

The test~tor's widow, Sarah C., died on or about October 12th) 1868. 
The defendant, John M., the sole acting executor, as a legatee and 

devisee under the will, received property of the value of several thousand 
dollars which he still possesses and enjoys. 

The legatee, S. Elizabeth, only received, under her father's will, "two 
beds and furniture, and one mule-all not exceeding in T-alue the sum 
of one hundred dollars," which property is now worthless, and she her- 
self insolvent. 

The issues arising upon the pleadings were confined to the ascertain- 
ing how much of the annuity had been paid, and to the fixing of the 
date upon which the defence, under the statute of limitations, depends, 
and were not considered. There was judgment for the defendant, and 
the plaintiff appealed. 

Mr. Frank McNeill, for the plaintiff. 
Messrs. J .  D. Shaw and P. D. Walker, for the defendant. 
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SNITH, C. J. (after stating the case). V e  think i t  clear upon the 
face of the complaint that no cause of action exists against the defend- 

ant in his representative character. 
(484) The delivery over to the legatee S. Elizabeth, of the property 

I given her in the will, and her acceptance of it, were on the terms 
and conditions specified, and imposed upon her a direct personal obli- 
gation to pay her moiety of the annuities, .without regard to the value 
of the estate received. 

I n  like manner, the election of the devisee and legatee, John M., to 
take the estate given him, is a personal assumption of liability, and an 
undertaking on his part to provide for the payment of the other moiety 
of the annuities. This was a discharge of his trust under that clause 
of the will, and he was not required to take any indemnity or security 
for these money payments before delivering to the legatee, or an election 
to hold as such himself, the property charged with them. 

The testator does not direct the payment "out of his estate," so as 
to constitute a charge upon all of it, to be carried into effect in  the 
administration by the executor; Biddle v. Carraway,  59 N. C., 95; 
following B r a y  v. Lamb, 17 N. C., 372; but he disposes of encumbered 
property, and affixes an inseparable condition to its acceptance, that the 
recipients shall pay their several parts of the legacy to his son, M. W. 
Hines. 

The case falls directly within the ruling in Phil l ips  v. H u m p h r e y ,  
42 N. C., 206, in which it is held that a testamentary gift of a large 
amount of real and personal estate to five children, subject to the pay- 
ment of one hundred dollars by each to Julianna Littleton on her 
arrival at age, imposed the obligation to see to this payment, not upon 
the executor, but upon the children. 

The defendant who is sued in his representative capacity, is not 
liable as such, for his trust was discharged upon the change of proprie- 
tary right, and the action could be maintainable against him individ- 
ually, for the recovery of the one half part. The action i n  its present 

form is misconceived, as it is against the defendant, as executor, 
(485) and seeks to make him responsible for the whole legacy and not 

his share of it. 
There is no error, and the judgment must be affirmed. 
No error. Affirmed. 

Cited:  Rice v. Rice, 115 N. C., 44. 
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I A. T. & J. C. OLIVE v. H. C. OLIVE. 

Discretion-Re-opening Evidence-Witness-Tort-Contract- 
Conversion. 

1. The Court may in its discretion, after the close of the testimony, permit 
the case to be re-opened and further evidence to be introduced ; and the 
exercise of such discretion is not reviewable upon appeal. 

2. I t  is not error to refuse to allow a party, on the cross-examination of a 
witness, to call out new and substantive matters, when the Court an- 
nounces that the party desiring such testimony, may recall the witness 
and examine him at a subsequent and more appropriate stage of the trial. 

3. If a party to an action introduce and examine his adversary as  a witness, 
the credibility of the latter is not open to attack, and it makes no 
difference in that respect by which side he may be subsequently recalled. 

4. The rule that when one person takes and sells the personal property of 
another, the latter may waive the tort and recover the money, embraces 
the case where the person sued received the money in consequence of 
the action of a Court whose jurisdiction and process he invoked for that 
purpose. 

(Pain v. Pain, 80 N. C., 322; Btate v. Lee, Ibid., 483; Btate v. King, 84 N. C., 
737; Wall v. Williams, 91 N. C., 477; Jones v. Baird, 52 N. C., 152; cited 
and approved.) 

CIVIL ACTION tried before Clark, Judge, at  February Civil Term, 1886, 
of WAKE Superior Court. 

The defendant appealed. 
The facts are stated i n  the  opinion. 

Mr. A. M .  Lewis, for the plaintiff. 
Mr. D. G. Fowle, for the defendant. 

SMITH, C. J. This action was commenced in  a justice's court, (486) 
(and removed by defendant's appeal to the Superior Court), to 
recover the sum of $14885/100, claimed to be due from the defendant. 

The single issue submitted to the jury was: "Is the defendant in- 
debted to the plaintiff; and if so, in what amount ?" 

The  answer returned was:  One hundred dollars, with interest from 
22d November, 1881. 

Judgment being rendered against the defendant he appealed. 
To support their contention, the plaintiffs read in evidence a mort- 

gage i n  the usual form of crop liens, executed by one E. Ferrall, con- 
veying the crops to be raised on the lands "known as Kendrick John- 
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son's land, now owned by Pennina Mills," and proved that they fur- 
nished provisions to him to the amount of $15015//100 under the deed, 
and that in the Fall of the same year, they took into their possession, 
of the crops raised by Ferrall, 3,248 pounds of seed cotton. This cotton 
was subsequently seized under an attachment issued at  defendant's 
instance, and sold, and the proceeds paid over to him. The plaintiffs' 
mortgage was dated and registered on the 17th day of January, 1881, 
while Rand & Barbee had a lien upon the entire crops of an earlier 
date, and the defendant said he claimed under a lien created by Pennina 
Mills. The plaintiffs here rested, and defendant asked the Court to 
direct the jury to render a negative response to the issue. At the same 
time, the plaintiffs asked permission to re-open their case for the intro- 
duction of further testimony. This the Court allowed, and denied the 
defendant's motion. To this ruling the first exception is taken. 

I. The exception is untenable, and the action of the Court was but 
an  exercise of that discretion reposed in him by law, in  order to a fair 
trial and the attainment of the ends of administering justice. Pain v. 

Pain,, 80 N. C., 322. 
(487) The examination of witnesses may be allowed in the discretion 

of the presiding Judge at  any stage of the trial in furtherance 
of justice. State v. Lee, 80 N. C., 483; State v. King, 84 K. C., 737. 

The plaintiffs thereupon put the defendant on the stand, and proved 
by him that he had received $100 of the proceeds of sale of that cotton, 
besides $25 from Rand & Barbee, the excess received by them over the 
amount due on their mortgage. On his cross-examination his counsel 
offered in evidence a mortgage dated Narch 24th) 1881, made by Pen- 
nina Mills and said Ferrall to him, and stated that he proposed to show 
that it covered the crops grown on the same land and now claimed by 
the plaintiffs. 

The Court refused to receive the evidence at this stage of the case, 
as the plaintiffs had not closed, but that it would be admitted, and the 
witness recalled for that purpose, when the defendant put in his proofs. 

11. The defendant's second exception is to this action of the Court. 
We find no error in the refusal to allow this substantive evidence in 
defence, to be interjected in the course of the examination of the plain- 
tiffs' witnesses, and no just right was denied to him. 

I n  practice, it is common to prove handwriting, and thus the execu- 
tion of an instrument in writing by a subscribing witness, or witness 
acquainted with the handwriting, upon cross-examination, to the end 
that it may be read to the jury, or proved, at the proper time for its 
introduction as affirmative evidence of the party. And i t  is not in 
evidence until read or accepted, though by such preliminary examination 
put in condition to be read. But this is rather a convenience than 
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right, since a controversy may spring up as to the authenticity of the 
instrument, and at an inopportune time. There is no error in the 
course pursued by the Court, and no just cause of complaint afforded 
the appellant. 

111. The defendant then offered the record of a trial of an (488) 
action brought before a justice of the peace by himself, against 
said Ferrall and Mills, in which it was adjudged that the $100 now 
claimed, be paid over to the defendant, and it was so received by .him. 
The evidence was not received, as we understand, because offered before 
the plaintiffs' testimony was concluded, as was the other. But both the 
mortgage and record of the trial were subsequently received and heard 
by the jury, so that no detriment could come to the defendant from the 
ruling of the Court, had i t  been, as we hold i t  was not, erroneous to 
exclude it when an opportunity offered. 

I V .  The next exception is to the refusal of the Court to allow the 
defendant's counsel to recall him and examine him as the plaintiffs' 
witness. We do not feel the force and pertinency of the proposition. 

The defendant had been made a witness for the rslaintiffs, and his 
credibility was not open to an attack of those introducing him. His 
testimony would come before the jury with the same claims to their 
confidence, whether called in the second examination the witness of one 
or the other party. I t  does not appear he was recalled, and if he was, 
that any exigency occurred in which the discretion became important. 
As we cannot see what harm could come from calling the defendant his 
own or the plaintiffs' witness, the exception is overruled. 

V. The evidence in defence consisted in- 
1. d mortgage made by Ferrall to Rand & Barbee on October lSth, 

1880, covering the same crops on which $25 was advanced after October 
17th) 1881, the mortgage being for advances to the amount of $400 to be 
made. 

2. A mortgage on same crops made by Ferrall and Mills to himself, 
registered on %arch 24th, 1881, to secure advances to the amount of 
$100. 

3. The proceedings before the justice of the peace to enforce the lien 
under the last mortgage, a judgment rendered for that sum, the 
seizure of the crops under process, its sale, and the payment on (489) 
Xovember 22, 1881, of $100 to the defendant in satisfaction of 
his claim. 

4. Proceedings in a justice's court instituted by one Taylor Ellis, to 
enforce a laborer's lien on said crops on October 17, 1881, under a con- 
tract made on the day of renting, previous in time to the plaintiffs' lien, 
to satisfy which only part of the crops was required, and this debt was 
paid out of other moneys than that received by the defendant. 
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The defendant further offered testimony to show that at the trial of 
the defendant's action under his mortgage, judgment was consented to 
by Pennina Mills, and that the plaintiffs were then present and pre- 

i ferred their present claim, which was disallowed. There was other 
evidence tending to show that the land was rented by Ferrall, and the 
crop grown thereon was raised by him, and some evidence tending to 

I prove the renting to other persons than Ferrall, to-wit, the said Pennina 
Mills. 

The defendant asked the Court, among other things, to charge: 
I "I. That if the jury believed from the evidence that Pennina Mills 

rented the land, or that her son rented it for her, the plaintiffs cannot 
recover for the $100 received under the judgment of the justice of the 
peace. This instruction the Court gave. 

"2. That if the jury believed the evidence, the plaintiffs are not 
entitled to recover. This instruction was not given by the Court. 

"3. That if the $100 was received from the justice of the peace, the 
defendant did not wrongfully receive it, and as no express contract with 
plaintiffs was proved, the defendant is entitled to a verdict. This was 
not given by the Court. 

"4. That it being in proof that the mortgage to Rand & Barbee Bros. 
upon the same crop was for $400, and there being no proof that the 

same was paid, the plaintiffs are not entitled to recover. This 
(490) was refused, there being evidence tending to show the contrary. 

('5. That if the jury believe that the plaintiffs were present 
before the justice in 1884, and presented their lien for his consideration, 
and the justice considered their claim and decided against them, and 
the plaintiffs did not a t  the time further prosecute their demand, the 
plaintiffs cannot recover in this action. This was given by the Court. 

"6. That if they believed from the evidence that Pennina Mills was 
the landlady of E. Ferrall, and executed the mortgage to H. C. Olive, 
the plaintiffs cannot recover. This was given by the Court." 

Of the six requested instructions, those numbered 1, 5 and 6 were 
given, and those numbered 2, 3 and 4 were refused, and the last three, 
reversing their order, we proceed to consider. 

(4).  There was evidence tending to show that the mortgage to Rand 
& Barbee was satisfied, and the fund received by the defendant was not 
required therefor. The defendant showed by a witness that $25 was 
advanced by these mortgagees after October 17th, 1881, and by his own 
testimony, that he had received besides the $100 under his judgment, 
also $25 more from Rand & Barbee, the overplus, "after payment of 
the sum due under their mortgage." So this precedent lien was put 
out of the way. 
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( 3  and 2).  These embody in substance but a single proposition, and 
that is, that the money sued for was paid over to the defendant by the 
order of the justice, and this repels any implied promise to warrant 
the present action, which, unless there be a contract, is a tort not within 
. . 
his cognizance. 

Now i t  is a well settled principle of law, that when the personal 
property of another is tortiously taken and sold, the owner may waive 
the wrong, and affirming the sale, recover the moneys received therefor 
as received to his use. Wall v. Williams, 91 N. C., 477, and cases 
therein cited; Jones v. B&rdl, 52 N. C., 152. The defendant, 
not controverting the rule in the case of tort-feazors seizing and (491) 
s'elling the goods of the owner and receiving the price, insists that 
it does not extend to a seizure and sale by an officer acting under proc- 
ess of a Court competent to issue it, and where money has been paid 
over to a party claiming it. We shall not undertake to say that the 
action would lie directly against the officer, when the money has passed 
out of his hands, for money received to the plaintiff's use under an 
implied contract, but we think it can be maintained against the party 
who invokes the agency of the Court and its officers in doing the wrong 
to the true owner, and who receives the proceeds of the sale. The 
officer is but his instrument, and he cannot exempt himself from a rule 
applicable to other wrongdoers who act without judicial aid. We are 
unable to distinguish this case from the case of others who take, and 

v 

by sale convert property not belonging to them, to their own use. I n  
both cases, the owner has an election to sue for the trespass, or waiving 
it and ratifying the sale, to demand and recover the moneys paid him 
by the vendee, in law to his use. 

I t  must be declared that there is no error, and the judgment is 
affirmed. 

No error. Affirmed. 

Cited: Sutton v, Walters, 118 N. C., 500; 8. v. Groves, 119 N. C., 
823 ; Worth v. Perguson, 122 N.  C., 383 ; Anldrews v. Jones, ibid., 667 ; 
Weeks v. McPhail, 128 N. C., 134; Sain v. Baker, ibid., 257; In re 
Abee, 146 N.  C., 274; S. v. Fogleman, 164 N. C., 461; lMcDonald v. 
XcLendon, 173 N. C., 174; 8. v. Roberts, 188 N. C., 462. 
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WILLIAM CAMPBELL V. B. I?. WHITII:. 

1. Thc constitutional ~rrovision for a I-Iomesti'ad, and the Statutes enacted in 
pursuance thereof, require a specific allotment of tllc Homestead in 
severalty, and does not permit any community of interest betwecn the 
1iomeste:~der and the purchaser of thc excess. 

2. Il'h~rcforc, whcrc i t  was found a s  a fact, that  thc land and buildings 
thereon ill w11ic.h the liomestcad was claimed, were of the value of $1,200, 
hut werc incapable of division, it  was erroneoar; to tlircct that thc ii1teres.t 
tlic'rein, proportionate to the excess, should he sold and applied to the 
payment of the claims of the execution creditors. 

3. Although the land belonging to and claimed by the judgment dcbtor is 
indivisiblc, he is not entitlcd to have the whole of it allotted to him as  
a l~omcstead, if i t  rxcecds in valuc one thousand dollars. 

4. Thc propriety of necessary legislation lo mect t11e difficulty is suggested. 

(492) Issues raised uporl the ALLOTMENT AND AITRAISEMENT OF 

EOMESTEAD, tricd before C l a d ,  Judge, at October Term, 1886, 
of NEW HANOVER Superior Court. 

The facts are stated in the opinion. 

Mr. Thomas  W .  Strange, for the plaintiff. 
MY. John  D. Bellamy, for the defendant. 

SMITH, C. J. Thc facts upon which this appeal, taken by the plain- 
tiff, rests, arc the same as thoscl presc~iitetl i n  the case disposcd of in 
reference to the personal prope~~ty of the dcbtor, rqor ted in this volume, 
differing only in the fact that this relates to the homestead or land 
exemption. The creditor plaintiff, as we understarld the very loose and 
impcrfect record sent up, being dissatisfied with the valuation of tlrc 
appraisers, and the ruling of the clerk, rernoved the same by appeal to 
the Superior Court, and from the judgmcrit rendered in that Court the 
defendant appeals to this Court. 

The case stated by the presiding Judge is as follows: 
"This action having been brought to trial upon appeal from the 

Clerk of thc Supcrior Court, and from the valuation madc by the three 
assessors appointed to lay off the homestead and persorlal property ex- 
emption of defendant, and a jury having been impaneled to try the 
i s s ~ ~ e s  of fact as to the valuation of the real estate, and the jury having 

found said issues in favor of the plaintiff, appraising the value of 
(493) the real estate owned by the defendant at $1,200, and it appcar- 
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irlg by agreement of counsel that the said real estate consists of 
property whivh is indivisible, and the parties in opm court waiving 
the appoi~itmerlt of comrnissionn.~ as provided by chapter 347, Acts 
1885, and agreeing that said premises are indivisible, so that the excess, 
as found by the jury, cannot bc set off by metes and bour~ds, or by 
alloting a part of the house, the p ~ r n i s c s  being a lot covered by a four- 
room house; and i t  being found by the Court as a fact from such ad- 
missions of parties that thr one-sixth of the premises in excess of the 
$1,000 is indivisihlr, and that the commissioners, if appointed, would 
of necessity SO report; it is now, on motion of plaintiff's counscl, ad- 
judged, that the personal property cdlected by thc receiver appointed 
in this causc shall be held b,y the Court subjcct to the application of 
the defrndnnt to have so much thereof laid off to lrim as a personal 
property cxeinption as will rnakfl his exemption up to $500; and that 
the surplus thereof shall be paid by said receiver to the plaintiff, to be 
applied to the satisfaction of plaintiff's execution. 

And i t  is further ordered and adjudged, that the sheriff of New 11au- 
over county shall levy upon and sell at  public auction one-sixth undi- 
vided interest in  and to the real estate of defendant, and from the pro- 
cceds thereof to satisfy so much of the execution issuc,d in  this action 
as shall remain unsatisfied, togcthcr with thcl costs of this action." 

From so rrluclr of this judgment as directs the sale of ail undivided 
one-sixth part of said land, and the application of the proceeds of sale 
to the plaintiff's executioi~, the defendant appeals to this Court. 

Tlrc constitution exernpts from sale, and protects for tlre use of his 
dehtor and his family "any lot in a city, town or villagr, with the dwell- 
ing and buildings used tllereon, owned and occupicd by any 
of this State, and not  c>.cccmhng tlre value of one tllousand and 
the statute requires its assigrment by metes and bounds according 
to the applicant's direction, not to exceed one thousand dollars (494) 
in valuc. The Code, $571. 

This statutory rcyuircrnrnt contemplates the allotment of a specific 
and defined part of tlrc land in scvcralty, involving no community of 
interest betwecn the ownership of that constituting the rlxccss, which at 
a salc the purchaser may acquire. A sale of the cwtirety with a view to 
an apportiorrment of the funds would dcfcat thc primary object of the 
law, which seeks to reserve a home and shelter for the insolvent debtor 
and his family. The method pursued by the Judge to solve the per- 
plexing problem as to thc respective rights of creditor and dehtor in a 
case like this, has no warrant in the provisions of the law, and the 
order must be reversed as erroneous. This seems so plain that we do 
not follow up and consider the anomalous relations which might be 
created betwecn the tenants of the respective shares, and their rights to 
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enjoy the common property-results manifestly repugnant to the sole 
and full use of the homestead by those for whom it is intended. 

This view disposes of the question of the ruling below and the subject 
matter of the appeal. But it is not improper for us to say that we do 
not see why a portion of the house, containing rooms of sufficient value, 
may not be set apart, as in  an allotment of dower. There are incon- 
veniences readily anticipated in such a subdivision, but they are un- 
avoidable in giving effect to the law and preserving the rights of both 
debtor and creditor. I t  gives the former all the constitution allows-it 
exposes all beyond to the creditor's demand. 

A case was called to our attention, decided in a sister State, where 
the Court held that if the land was indivisible, the exemption should be 
allowed of the whole lot, though of value in excess of that fixed and 
limited by law, thus ignoring the creditor's rights altogether. We are 
not disposed to follow this ruling, for it would be just as reasonable 

to deny any homestead because none could be assigned of the 
(495) value specified, and this would be to ignore the provisions made 

for the debtor. The right to the homestead and the right to 
subject the excess of the land to the payment of debts, are equally se- 
cured, and both must be recognized in making an apportionment. 

The course suggested would seem alone to be open, in  consistency 
with the statute, until some legislation shall solve the problem, which 
the constitution will allow. 

There is error. 
Error. Reversed. 

Cited: Oakley v. Van Noppen, 96 N .  C., 248; Caudle v. Caudle, 176 
N. C., 538. 

THE PEOPLE'S NATIONAL BANK O F  FAYETTEVILLE v. THOS. S. 
LUTTERLOH et al. 

Negotiable Instrument-Draft-Presentation-Protest-Evidence. 

1. A draft payable at  no particular place in a city or town, must be presented 
at the maker's residence or place of business, if he has such, and if he 
has not, then the presence of the instrument in the place is a sufficient 
presentation. 

2. Protest of an inland bill or domestic draft, operating entirely within the 
State, is not necessary, and presentation and notice of non-payment are 
sufficient to charge the drawee and endorsers. 
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3. Under the provisions of The Code, s49, a protest which sets out that a 
demand was made, and notice given, and the manner in which it was 
done, is prima facie evidence, even in the case of a domestic draft on 
which no protest mas necessary, of the facts thus stated, but this may be 
rebutted by other evidence. 

4. Where a draft was drawn on a party having a place of business in a 
town, but was not made payable at any particular place, and the holder 
protested it and notified the drawer without having presented it to the 
acceptor, who had funds in his hands of the drawer sufficient to have 
paid the draft; It was held, that the drawer was discharged from liability 
by the failure of the holder to present the draft to the acceptor. 

(Wittkowski v. Smith, 84 N. C., 671 ; Brown v. Teague, 52 N. C., 573 ; cited 
and approved). 

CIVIL ACTION, tried befori: Boykin, Judge, and a jury, at N a y  (496) 
Term, 1886, of CUMBERLAND Superior Court. 

This action is against T .  J. Jones, the drawee and acceptor, and the 
drawer of a check or draft i11 favor of B. & T. C. Fuller, and by them 
endorsed to the plaintiff, which is in these words : 

"$720.00. FAYETTEVILLE, N. C., 

January 2nd, 1879. 

Thirty days after date, pay to the order of Messm B. & T. C. Fuller, 
seven hundred and twenty dollars, value received, and charge the same 
to account of 

T. S. LUTTERLOH. 
To MR. T. J. JONES." 

The draft was presented to the drawee and accepted by him, by writ- 
ing his name across its face, on the same day. 

The complaint, among other allegations necessary to constitute a 
cause of action against the defendant, alleges that the draft was pre- 
sented to the acceptor Jones, on February 4th, 1879, and payment de- 
manded, and payment not being made, due notice of the default was 
given to the drawee Lutterloh; and that the latter had no funds in the 
hands of said Jones to meet the draft. No answer was put in by the 
defendant Jones, and judgment by default was entered against him. 

The defendant Lutterloh answered and denied the allegations con- 
tained in the 6th) 6th and 9th articles of the complaint, which allege 
a presentation for payment and giving notice of non-payment to the 
defendant, and that there were not funds in the drawee's hands pro- 
vided by the defendant to meet the demand. 
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The issues passed on by the jury were as follows: 
(497) 1. Was tlic draft sued on presented to Thomas J. Jones, ac- 

ccytor, for payment on the 4th day of February, 18798 The 
jury answer, No. 

2. Did the defendant, Thomas S. Lutterloh, have notice served on 
him of the non-payment by the said Jones of said draf t?  Answer: Yes. 

3. Did the dcfer~dant, at  the time of thawing said draft on said Jones, 
have funds or effects in his hands sufficient to pay the draft, and reason- 
ab1.y cxxpcct that it would he paid by him? Answcr : Yes. 

The evidence offered by the plaintiff to sustain the affirmative of the 
inquiry made irl t l ~ e  first issue, was a notice of yrotcst, with a copy of 
the draft annexed in these words: 

"On this, the 4th day of February, in the year of o w  Lord one 
thousaml ciglit liurrdred and seventy-niric, at the request of the cashier 
of the l'eople's Natiorral Bank, thc holtlcr, I, Charles T. McGary, 
notary public, duly rornmissioned arid sworn, residing in the town of 
Fayettevillr, State aforesaid, do hereby certify that the original note, 
which is hereunto attached, was duly presented at  The People's National 
Bank, and payrncat thereof was then and there dcmarrded, which was 
refused. Whereupon I, the said notary, at  the request aforesaid, havc 
protestc~d, and by these presents do publicly and solemnly protest as well 
against tllc maker alld endorsers of said note, as against all others whom 
i t  doth or may concern, for exchange, re-exchange, and all cost, damages 
and interest already incurred, or to be hereafter incurred for want of 
payment of the same. On the 4th day of February aforesaid, I notified 
the endorsers of t1.i~ said note of its non-payment, addressed to T. S. 
Lutterloh, B. & T. C. Fuller. 

" I n  witness wh(moi', I have hercurlto set my hand and affixed my 
notarial seal the day and year above written." 

There was evidence before the jury, that thc drawce had, at  the time 
of the maturity of the draft, hoth a rcsidcncc, and place of business in 

the town of Fayettcville; and from flre reproduced testimony of 
(498) the notary, now deceased, given on a former trial, that he did 

not sw J o n ~ s  w h ~ ~ i  hc made the protest, and that it was done 
a t  the corner (counter doubtless i~rt~ncled) of thc bank. The Court 
chargcd the jury that the certificate of the notary made out a p~irna 
f a r i p  case for the plaintiff, but that the same might ha rebutted by 
other proof, and in that conricction they might considcr the fact of the 
defendant, Jorles, having both a residence and place of business in 
Fayettcville, as tending to rebut thc pr-ima facie case arid disprove the 
presentment to Joncs of the draft. His  IIonor furthw charged the 
jury, that if they bclieved the defendant, Jones, had a place of business 
and also a residence, then the plaintiff must show that the presentment 



N. C.] OCTOBER TERM, 1886. 

was made upon the defendant, Jones, at one or the other places before 
the draft could be protested for non-payment ; and further, that as the 
draft in controversy was dated at Fayetteville and payable generally, 
the plaintiff must show that the same was presented and payment asked 
for at  the place of business of the acceptor, if he has one; and if he 
has no place of business, then at his place of residence. 

And if he has neither place of business nor residence, then if the 
holder of the draft had i t  at the place where it is generally made pay- 
able, on the day of payment, it is sufficient to constitute a presentment 
and demand. 

Upon the verdict, both the plaintiff and defendant moved for judg- 
ment, the plaintiff insisting that notice to Lutterloh of Jones7 default 
was all he was entitled to, especially as he had funds in his hands, and 
reasonably expected him, Jones, to pay the draft, and as the jury, by 
their verdict, say he had notice, and that, too, on the very day of the 
maturity of the draft, he had ample opportunity to protect himself, 
which is all he was entitled to, and he is liable to plaintiff in this 
action. 

His Honor refused to give judgment for the plaintiff, and gave judg- 
ment for the defendant. There was a rule for new trial, and 
errors alleged in his Honor's charge as given, and for his refusal (499) 
to give judgment for the plaintiff upon the verdict of the jury, 
and for errors in giving judgment for the defendant upon the verdict. 
Rule discharged. Judgment, and appeal by the plaintiff. 

Xr .  R. T .  Gray, for the plaintiff. 
Mr. W. A. Guthrie, for the defendant. 

SXITH, C. J., (after stating the facts). We think the law was cor- 
rectly laid down by the Court, and the appellant has no just grounds 
of complaint. The ruling is in accord with that made by this Court in 
Wittkowski v. Smith, 84 N. C., 671, in its approving quotation from 1 
Dan. Keg. Ins., 5640, that a draft payable at  no definite place in a 
city or town, must be presented at  the maker's residence or place of 
business, if he has such, at its maturity, and if he has none, then the 
presence of the instrument in the place is a sufficient presentation. 

While protest of a domestic draft or inland bill, operating alone 
within the limits of the State, under the commercial law, is not re- 
quired, and presentation and notice of non-payment are sufficient to 
charge the drawee and endorsers, we have a statutory provision, T h e  
Code, $49, declaring that a protest, wherein it is set out that demand 
was made, in  cases where demand is necessary, and notice given, and 
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the maruler in which it was done, shall, as in case of foreign bills, be 
prima facie evidcncc of the fact thus stated. 

But this is opcn to disproof, and here it is shown upon the notary's 
own testimony that he did not see the drawee on the occasion, and of 
course could make no demand on him; arid that the protest was at the 
counter of the bank. 

We think that notice of the draft's not having been paid, when no 
demand had been made on the party primarily liable, and who had 

funds in his hands provided by the drawee to take up thc draft 
(500) at its maturity, of which his acceptance would seem to be a full 

acknowledgment, is not sufficient to charge the drawee, and con- 
vert his contingent into an absolute and unconditional liability. Brown 
v. Teague, 52 N. C., 573; and numerous cases cited in 2 U. S. Dig., 
Title Hills and Notes, $2003. 

There is no error, arid the judgment is affirmed. 
No error. Affirmed. 

Cited:  Adrian v. McCa.slci.11, 103 N. C., 188; Bank  v .  Bradley, 117 
N. C., 530. 

A. S. HERREN v. A. W. IZICEI. 

Specific Performance-Evademe-Pwol to V a r y  Sealed Instrument .  

1. The specific performancc of the vendor's agreement to convey land is not 
a strict right to bc enforced at the will of the vendee, but it rests in the 
sound discrction of thc Judge. This is not an arbitrary discretion, but 
is to be governed by the rulcs laid down by the Courts of Equity to 
grant ar withhold the relief, as in the particular case may seem equitable 
and just. 

2. In an action for the specific performance of a contract, although the con- 
tract is under sral, parol evidence is admissible to show any good reason 
why the rquitablc relief tlemarlded should be withhcld. 

(Prater v. Miller, 10 N. C., 628; Palls v. Carpenter, 21 N. C., 237; Paw v. 
Whittinyton, 72 N .  C., 321; cited and approved.) 

CIVIL ACTION, tried before Avery ,  budge, and a jury, at  Fall  Term, 
1886, of H a ~ w o o n  Superior Court. 

There was a judgment on the verdict for the plaintiff, and the de- 
fendant appealed. 

The facts appear in the opinion. 
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Mr. John Devereus, Jr., for the plaintiff. 
Mr. Gemage A .  Shuford, for the defendant. 

SMITH, C. J. The plaintiff's action is to enforce the specific (501) 
performance of the following sealed contract : 

"I have sold to A. E. Herren the lot adjoining his, in  the town of 
Waynesvillr, on the west, lying between the lot whereon the said A. L. 
Herren now lives and Academy street, to run with the lines of the lot 
whereon A. E. Herren lives, and to be of the same width of said A. 1;. 
Herren's lot, to Academy street, for the sum of $300, $100 to be paid 
by the first day of January next, and the remaining $200 to be paid 
in one and two years, with interest from date. I bind myself and my 
heirs to the fulfillment of this obligation, and this obligation on the 
part  of A. L. Herren is void on his failure to comply with his part 
of it." 

The plaintiff alleges that he has paid a great portion of the purchase 
money, and has tendered and is still ready to pay the residue, upon the 
defendant's conveying thc title to the land according to his undertaking 
in  said bond. 

The defendant in his answer, not denying the contract, but in oppo- 
sition to its specific execution, sets up the following facts: averring 
that $100 only of the purchase money had been paid, when the parties 
errterctl into a p a r d  agreement to rescind the contract, tho plaintiff 
returning the money received, and the defendant surrendering his rights 
under the title bond; that the defendant afterwards rxocurcd and 
offered to return the portiou of the purchase money he had received, 
whereupon the plaintiff refused to accept it, giving as his reason for 
refusing, that he had changed his mind, but he did not pay or propose to 
pay what was still due; nor has he ever so proposed before bringing this 
suit; that the lot has been all the time i n  possession of the defendant: 
and that sinec the making the rescinding arrangement, the lot has 
greatly increased in value, (luring which thc plaintiff has remained 
inactive, awaiting results of which he now seeks to take advantage, by 
repudiating the last, and falling back upon the original contract. 

The plaintiff's replication controverts the allegations in (502) 
defence. 

The only issues passed olr by the jury are as to the execution of the 
title bond-the part of the purchase money paid by the dcfendant- 
when paid-and the period during which the defendant has held posses- 
sion. The Court deemed the defence set up under thc subsequent parol 
contract of rescission and the increased value of the l a d ,  inadmissible, 
and llence as we undemtmd, no issue involving those facts was sent to 
the jury. 
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Without passing upon the force of the several other exceptions, we 
are of opinion that  these matters were propc.1- for the consideration of 
tlic Court in determining whether the plaintiff, undm t h r  circum- 
stances, was entitlcd to r ~ l i e f  i n  this f o r m  

The specific. clnforccwlcnt of tho vcndor.'s agreemerit to c20nvey land, is 
not a strict right to he asserted a t  the will of the vendee. I t  rests ill 

the sound discretion of the cJudge, a discretion riot arbitrary, but gov- 
err~cd by rul(.s to be found in adjudged cases, to grant or withhold the 
remedy as  in  the cast may he just a i ~ d  equitable. 

"This Court is not ol)ligctl," it is said in P r a t ~ r  v. M d l e r ,  10 N. C., 
628 (634), 66to (3~cy.ee a specific performance, although darn:rges might 
he recovered a t  law; hut will iu&c from all t h ~  circwn~stanws, whether . - 
i t  i s  sue11 an agreement as ought to be carried into cffrct." 

Tho principle t l ~ a t  forbids the motlification by parol of the provisior~s 
of a set-llcd instrumcmt, and upon which we suppose the protferd testi- 
mony of a recissiori was refuicd to bc beard, has no application to a 
caw like the present, for any good and sufficient rcmwrl may he shown 
why the invoked equitable assistance sl~ould not be given, and for this 
purposc p r o 1  c+dcr~ce ix admissible for the resisting party. "Thus, 
for  i~istar~ce," in the words of Dr. Story, "rourts of equity will allow 

the defendant to &ow that  by fraud, accident or mistake, the 
(503) thing bought is different from what 11c i r l tcndd;  or that ma- 

terial terms havc. heen omitted in the writtcn agrcemcnt; or 
that  there has been a vu~zalion, of it by parol; or. !hat there has been 
a p a d  ~CWchnrqte of a wr i l len  conlrucf." 2 Story Eq., J u r .  770 ; with 
numerous rcf(,rences in  support of the text i n  a note. 

I n  I~'alls v. C'urpentcv; 21 N. C., 237, where the  subjmt both by coun- 
sel aird by the Court is most carefully 2nd c,xhaustively considered, 
R,LTFPIN, C. J., referring to one of the dtfer~ces, (page 272), u s c ~  this 
language : "The first objec.tion on the part  of the defendant would be 
fatal  if founded in  fact. It is  that  the contract was cxx)rcsslv rescirded 
by a subsequent parol agreemcnt," of which, he adds, "there was no 
cvidcnce in  tile cas(1.'' 

I n  P'aw v. Whil l inqton, 72 N. C., 321, BYNIJM, J., for the Court, 
referring to the ruling in the case just cited sags: "Such a renunciation, 
however, would sccru to opcratr, not as passing a n  estate or intcrest i n  
the land, which cannot be done strirtly under thc act without writing, 
but to opcrate as  an  equitable estoppel on the  vendee to assert a claim 
to spcvific perforrriarlce, when his conduct has misled the vendor in- 
teritiordly. Assuming the law to be that  the vendor can abandon, by 
matter i n  pais, his contract of purchase, i t  is clear that  the acts and 
conduct, constituting such abandonment, must be positive, unequivocal 
and irlcorrsistent with the contract." 
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The testimony offered in our case was to show an express and absolute 
parol agreement io arrest the contract of sale, and restore the purchase 
money paid by thc defendant to him, and the jury find the plaintiff's 
resumption of possession on April 1, 1854, nearly twenty months after 
the last ir~stallrncrrt of the purchase money fell due, and more than 
sixteen months before the commencerncnt of the suit; 3 Pom. Eq. Jur., 
$405. 

Moreover, the answer states that the dcfendant took no writtcri obli- 
gation from the plaintiff to pay for the land, the evidence of 
which rests in  parol, or is found in  the defendant's bond. (504) 

Nor do we advert to the eflect of the vague words of the con- 
cluding clausc of the bond, which, if susceptible of any reasonable in- 
tcrpretation, would scem to requirc a strict observar~ce on the part of the 
plaintiff of his obligation of punctual payment. I t  carmot mean that 
the defcudant's contract is to become void by his non-compliance with 
its provisions, and if i t  has any operation, must mean a relcase of the 
dcfendant upon thc plaintiff's non-compliance with his own under- 
takings. 

Without deciding the point, for reasons already given, therc must be 
a new trial for the error specified. 

To this end let this be certified. 
Error. Reversed. 

Cited:  Love  v. Welch ,  97 N.  C., 206; B a m s e y  v. Gheen, 99 N. C., 
218 ; Burnap v. S' idbewy,  108 N .  C., 309 ; Leach o. Johnson,  114 N.  C., 
89; G~o~reb l  11. Alspuugh ,  120 N. C., 368; Jones v. Rhea ,  122 N.  C., 
726; Il'i1ler.y v. Land ,  136 N.  C., 549; Thompson, v .  Clapp,  180 N. C., 
248. 

HARPER WILLIAMS v. ANARCHY .JONES. 

Registralio"i~-ivortgage-Widow's Yea#s  Support-Bankruptcy. 

1. Mortgages are good inter partes without registration, 
2. A mortgage both of land and personal property may be registered after 

thc death of the mortgngor. 
3. The registration of a mortgage after a commission in bankruptcy, is good 

against the assignee. 
4. A widow is entitled to her year's allowance out of the personal estate of 

her husbana, in preference to all general creditors, and also, by virtue 
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of T h e  Code, 52116, in preference to the special lien acquired by an cxe- 
cution bearing te& prior to the husband's death. In regard to other 
liens and equities, she takcs the property in the same manncr in which 
the husband held it. 

5. Where a husband mortgaged a horse, but thr mortgage was not registered 
until after his death, and prior to its registration the horse was assigned 
to the widow as a part of her year's support; Z t  was held, that the 
widow took the property subject to the mortgage lien. 

(Leggat t  v. Bullock, 44 N. C., 283, cited and approved; Grant v. Huyhcs, 82 
N. C., 216, commented on.) 

(505) This was a CIVIL ACTION, tried at February Tcrm, 1886, of 
the Superior Court of DUPLIN county, before Oilmer, Judy?. 

A jury trial was waived, and the Court found the following facts: 
"On March 30t11, 1878, one Squire Jonrs, executed to the plaintiff a 
chattel mortgage, conveying a ccrtain horsc, thc property in dispute. 
On the day of , 188 , Squire Jones died intestate, and the 
defendant is his widow. That after the dcatb of Squire Jones, to-wit: 
on thc 27th day of Septtrnbcr, 1883, said propcrty was duly assigned 
to the defendant as the widow of Jones, as a part of her year's allow- 
ance. That the mortgage executed by Squire Jones to the plaintiff, 
was not rcgistrrctl until Daccmber l l t h ,  1883, and is still unsatisfied. 
That the plaintiff took posscssion of said property on the (lay of 
Decemb~r, 1883, and has disposed of the same. That said propclrty was 
worth sixty dollars at thc time it was taken into possession by thc 
plaintifi." 

Upon these facts his IIouor gave judgment in favor of the defendant, 
to which plaintif1 excepted and appealed. 

Mr. A .  W. lfaywood, for the plaintiff. 
Mr. W. Id. Allen, for the defendant. 

ASTIE, J., (after stating the facts). By $1254 of The Code, it is dc- 
dared that "no deed of trust or mortgage for real or personal estate, 
shall be valid at law to pass any property as against creditors and 
purchascrs for a valuable cousidcration from thc donor, bargainor or 
mortgagor, but from the registration of such deed of trust or mort- 
gage,'' &c. 

Prior to thc passage of this act, a mortgage was valid even against 
creditors and purchascrs, and i t  was required to be registered 

(506) for their benefit. But  as between the parties, their rights were 
undisturbed by the act, and they are left as they existed before 

its passage. 
426 
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There is  no principle better settled, than that as between the parties, 
a mortgage is valid without registration; Leggett  v. l lu l lock,  44 N. C., 
283; and it is so laid down in Jones on Mortgages. "Of course," says 
that author, "the recording of a mortgage is not necessary as against 
the mortgagor, and even in those States where it is provided by statute 
that a rnortgage shall be recorded within a specified time, it is still valid 
between the parties until registcrcd," $107, and i t  is mairltair~ed by the 
same author, in $545, that a mortgrLge may bc recorded after the death 
of the mortgagor, if he has in his lifetime made delivery of it. His 
general creditors cannot, for that reason, claim that the mortgage was 
inoperative as against them. Such a mortgage is good and binding 
upon the heir iri like nmoner as upon the mortgagor, and the same 
principle applies to chattcl rnortgagcs. Ncither the heir i n  the one 
case, nor the administrator in the other, is a third person, but repre- 
sents the intestate, and has 110 better title than he had. Jones on 
Chattel Mortgages, $239. The 2amc principle applics to assignees in 
bankruptcy. Though they are held to be trustees for the creditors, yet 
they stand in the place of the bankrupt, and they can takc in no better 
manner than he could. Thcy take subject to whatever equity the bank- 
rupt was liable to. 

The same principle must apply to a widow claiming her "year's 
allowance." I t  is allottcd to her from the crops, stock, and provisions 
of the deceased in his posscssion at  thc time of his death, if there be a 
sufficiency thereof in value, and if there is a deficiency i t  shall bc made 
up by thc personal reprcserltative from the personal estate of the de- 
ceased, T 7 ~ e  Code,  $2117, and "if there be no crop, &c., on hand, or a 
deficiency, the commissioners may allot to the widow any article of 
personal propcrty of the dcceascd." T h e  Code, $2122. Her allow- 
ance in any way is to be allotted out of personal estate of the 
deceased. She does not takc under the administrator, for she (507) 
may have her "year's support7' assigned to her before any ad- 
ministration on her husband's estate. T h e  Code, $2127. She takes the 
allowance, under and by virtue of the statute, out of the personal estate 
of her husband. The statute, it is true, gives her a right to her '(year's 
support," against all general creditors, but no better title to the property 
assigucd her than her husband had. She takes it precisely in same 
plight and manuer in which he held it-subject to all the liens and 
cquities that hc had attached to i t  in his hands, except to the lien of a 
jutlgment or an execution, bearing leste before the death of her husband, 
T h e  Code,  $2116. Prior to that act, the right of a widow to her "year's 
allowance" nas  subordirlatc to the lien of a judgment and an execution 
bearing tesie prior to the death of her husband, Grant v. Hughes ,  82 
N.  C., 216. But the act extended to no other liens or equities to which 
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the property of the husband was subject in his lifetime. Thc act made 
these licns a special cxccption, arid "cxceplio p ~ o b a t  regu lam. "  

Our opinion is, there was error, and the judgment of the Superior 
Court is reversed. 

This must be certified to the Superior Court of Duplin county, that 
a venire de novo may be awarded. 

Error. Reversed. 

Cited:  Uenlon, v. il'yson, 118 N .  C., 544; ITifi7cZe v .  Grecne, 125 N. C., 
490; Mc~l l rayer  v. Harri l l ,  152 N.  C., 713; Broadnax  v. Rroadnax,  160 
N.  C., 433; Motor. Co. v. Jackson,, 184 N.  C., 331. 

(508) 
ELI GRAPCMAL and wife EMII,A v. A. C. DAVIS et  al. 

A c l i o n  t o  Recover. Lar~d-Deed-Estoppel-Ruidence-Presumption- 
Ti t l e .  

1. In  a n  action to recover laiid the plaintiff' must recover upon the strength 
of his o n n  title; and it  is incumbent oil him to show a grant from the 
Stnlr, o r  possession sufficiently loilg to presumc a grant, or that the de- 
fcndant is estopped to deny his title. 

2. The merc declarations of (me, under wliom thc defendant in an  action to 
recover land claims, will not work an estoppel, n o  matter how specilic, 
or whether written or oral, if the person making them was not a t  the 
time in possession; to produre such a result i t  must be shown that thc 
party making such declaration, a t  that  time, claimed title or interest in 
the land, however defective, under deed, bond or contract under the 
allcg(vl superior title. 

3. Whilc it seems that  the declarations of one in possessiout, eel Lhe time, may 
operate as  a n  estoppel, to give them such effect they must constitute a 
clcar and d~fini te  recognition of the alleged superior title. 

4. The fact that  the husband of a woman who claimed title to a tract of 
land, sold and conveyed i t  to another person, docs aot, pt-r se, laise a 
presumption that  he claimed under his wife. 

5. A deed convryinq to S a tract of land, kc., "together with every riqht, title, 
privilege and rmolument to said land belonging * * * and he (the 
vendor) doth hereby bind liimsclf, his heirs, executors or administrators 
wcll and truly to  defend the said premiscs * * * to the said B, his 
licirs and assigns forever, aiid clcar from all incumbrances and claims 
whatsoever," passes a n  absolute estate in  fec. 

(Ryar~ v. McGehee, E!3 N. C., 500; Ryan, v. Martin,  91 N. C., 464.; Ricks u. 
I'uZliam, 94 N .  C., 225; Kirrlg v. Scoggin, 92 N. C., 99;  Lawrence v. Pitt, 
46 N. C., 344, cited and approved.) 
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This  mas a c m m .  APTION to recover a tract of land, tried a t  the Fal l  
Term, 1886, of Asrm Superior Court, before M o n t g o m ~ y ,  Ju&'. 

I n  support of their title the plai~rtiffs offered in  evidence a deed from 
J o h 1  Bower to George Bower, dated 26th of August, 1808, a deed from 
George I3owc.r to ])avid Earnest, dated Novcmber 19th, 1810, a d  a 
deed frorn Ilavid Earnest to Andrew Sl~clarclr, dated 7th of March, 1812. 

The plaintiffs insistcd that  the dced frorn John 13owc.r to George 
Bower passed t2re alr)solute estate, the operative words of which a re :  (609) 
"That he, the said J o h l ~  Bower, " " 112th bargained and 
sold unto him, the said George Bower, a tract of land containing I00 
acres, lying, &., Br., togetlrer with cvcry right, title, privilege and 
ernolunrcnt, to thr said la rds  bt~lo~q$vg, or i n  anywisc, appertainirlg; 

1 and he, the said J o h n  Bower, doth hereby hind himself, his heirs, 
cxccutors or administrators, well anil truly to warrant  and d~fciicl tbc 
aforesaid premises, with all their appurtenances, to the said George 
Bower, his  hcirs and assigns forever, and clear from all i n ~ u r n b ~ a n c c ~ s  
and claims w h a t s o c ~ e ~ . "  

Flaintitfs also otfered evidence tending to show that  Andrew Shearer 
lived upon said land up to thc time of his death, which took placc i n  
1817. There was no  evidcncr of any possessio~~ of the l a r d  prior to 
the  possession of Shearer;  that  the said Shearcr left hirn survivir~g his 
wife Elizabeth, and one daughter by said marriage, and that  the daugh- 
ter died about one year after the death of her father;  and stlid Eliz- 
abeth survived her husband and died on the 13th of November, 1866; 
that  on the day of , 3819, said Elizabeth corrv~ycd six and 
one-quarter acres of said land to Gcorgc Bower. 

T h  said Mizabetb Shcarer aftcrwards intermarried with onc Andrew 
Shown, and moved with him to the State of Tennessce, where they re- 
sided u p  to the time of their death. 

Plaintiffs also introduced ev ide~~cc  of the tleclaratio~r of one Peyton 
Colvard that  he claimed the l a r d  in c~jnt~ovcrsy  under the saicl Andrew 
Shown, and also t h r  declaration of one William Wyatt  that  he had 
purchased a par t  of said l a r d  ( that  par t  now occupied by defendant 
Neal )  from the said Colvard; and thc plaintiff also introduced evi- 
dcrlcc tending to show that  George Bower, Jr . ,  ulldcr whom the tlefcntl- 
a n t  Davis clairncd, purchased the other part  of said land from thr said 
Colvard. 

Plaintiffs also introduced r-viderrccx that defendant Neal c.laimed (510) 
that  portiorl of the lanil of which h~ was in possession, through 
conveyance from the said William Wyatt, and that  the defendant Davis 
claimed that  portion of which she was in possession uncler the will of 
George Bower. This  evidence was offered to show that  tlle defendants 
claim from Andrew Shearer. 
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Plaintiffs also showed that said Andrew Shearer left him surviving 
no heir except the daughter above mentioned, and at the time of his 
death he left him survivirig five brothers and sisters his collateral rela- 
tions; that one of his sisters, Susan, had married the said William 
Wyatt;  that she, the saitl Susan Wyatt, died in  1865, leavirlg tile plain- 
tiff Emila arrd one Alexander Wyatt, her only children, heirs at law; 
and that William Wyatt, her husband, died in 1859; that the plaiiltiff 
Emila married in 1840 and continued under coverturc to the beginning 
of this action. 

There was no evidence of any possession of the land by plaintiff or 
those under whom ~laiutiff  claims, after the death of Andrew Shearer, 
and no evidence as to how long Andrew Shearer lived or was in posses- 
sion of said land. There is no evidence that Shown was ever i n  posses- 
sion of said land, or that he claimcd i n  right of his wife. 

The defendant Neal introduced in evidence a deed conveyirrg in fee 
with general warranty, all that portion of the land in controversy, of 
which he is in possession, from the said Susan Wyatt, plaintiff's mother 
and one of the sistcrs of Andrew Shearer, to her son Alexander Wyatt, 
which deed was executed after the death of William Wyatt; and a deed 
from Alexairder Wyatt conveying the same to one James Eller, and a 
deed from Eller to himself. Ikfendant also introduced a will of Wil- 
liam Wyatt, thc fathcr of thc plaintiff, in which will the land in contro- 
versy is devised to saitl Alexander Wyatt in fee; arrd other lard owned 
by said William Wyatt, in the same will, is dcviscd to the plaintiff, 

a d  it was proved and admitted that the f e m e  plaintiff accepted 
(511) said land so devised to her, and has continued to occupy the 

same since the dcath of her said father, under this title and no 
other. 

The, defendant Davis offered evidencc to show that George Bower, Sr., 
was the man to whom the deeds from John Bower and Elizabeth 
Shcarcr, before mentioned, were made, and not her husband, who was a 
younger man than the other; that Gcorge Bower, Sr., died about 1846 
or 1850; that George Rower, Jr., under whom defendant Davis claimed, 
was a son and heir-at-law of John Bower, who executed the deed of 
the 25th of August, 1808, to George Bower, J r . ,  and she claimed the 
same under the will of hcr husband. 

The plaintiff insisted that there was some evidence to go to the jury 
that the defendants claimcd the land in controversy under Andrew 
Shearer, under whom the feme plaintiff claimed, and her only ground 
for recovery was that thc defendants were estopped to deny plaintiff's 
title. 

The defendant Neal insisted that the plaintiff had shown no title to 
said land; and further, that by the deed of plaintiff's mother to Alex- 
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ander Wyatt, the plaintiff was estopped from claiming the said land; 
and that by the will of William Wyatt, her father, and her election to 
claim under the same, she is also estopped, and cannot recover. 

Tho defendant Davis insisted that the drrd from John Bower con- 
veyed only a life rstate to George Bower, of date 1808, the remainder 
after the death of George in 1845 or 1850, descended to t h ~  husband of 
this defendant, and that she took the sarne under the will. 

And both defendants insisted that as thcre was no evidence that either 
Colvard, Wyatt or Shearer claimed the land under Andrew Shearer, 
the plaintiff could not recover. 

The Court intimated an opinion that if the evidence was b~l icwd by 
the jury, the plaintiff could not recover, and thereupon the plaintiff sub- 
mitted to a judgment of nonsuit and appealed. 

M r .  D. G. lilo.wle, for the plaintiffs. (512) 
Messrs. G. N.  Folk and T h o .  3'. Dav id~on~ ,  for the defendants. 

Asrrs, J., (after stating the facts). I n  this case the lcarned counsel 
for the plaintiffs went illto an elaborate and ingenious argument before 
us, upon the question of thr descent of the title to the plaintiffs, relying 
on the principle enunciated in the cases of Lawrence v. Piti ,  46 N. C., 
344; King v. Xcoggin, 92 N. C., 99, and that class of cases, to show 
that thc plaintiff did not derive her title to the land from hcr mother, 
Susan Wyatt, and was therefore not barred by the deed madc by her 
mother to her brothcr, Alexander Wyatt. 

But i t  is immaterial from whom the plaintiff claimed to derive title 
to the land by descent, whether from her mother, Andrew Shearer, or 
the child of Andrew Shearer, or quayunque via  dala. The plaintiff 
could only recover upon the strength of her title, by showing a grant 
from the State, a long possession from which a grant could bc presumed, 
or an estoppel upon the defendants. Neither of these have been shown 
by the plaintiff. No grant from the State was offered in evidence, nor 
any possession by any one from whom she claimed title, except that held 
by Andrew Shearer from the time of his purchase in 1812 to his death 
i n  1817. IZut she contended that i t  was not necessary to show any title 
out of the State, for the defendants both claim title to the land from 
Andrew Shearer, and are therefore estopped to deny his title, and as 
she has derived the better title from him, she is entitled to recover. 

To establish the cstoppel of the defendants, the plaintiff offered evi- 
dcnce of the declaration of one Peyton Colvard that he claimed the land 
in  controversy under the said Andrew Shown, the second husband of 
Elizabeth, the widow of Andrew Shearer, and also1 the declarations of 
William Wyatt that lie had purchased a par t  of said land (that part 
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now occupied by defendant Neal) from thc said Colvard; and 
(513) the plaintiff also irrtroduced evidence tending to show that  George 

Bower, Jr . ,  under whom the defendant Davis claimed, purchased 
tlre other par t  of said land from the said Colvard. Concedirig that  an 
cstoppel liko that  herr attempted to be set u p  by the plaintiff upon the 
defendants, can bc established by mere declarations, those offwed in this 
case are too uncertain arid indefinite to be r e l i d  upon for such a par- 

r ,  pose. I h c r c  is nothing to show when, or under what cirrumstances 
they werc nlatle, nor whrn Colva~d drrived his a1legc.d title from Shown, 
whether before or after his rrrarriag-c with the widow of Shearer, aud it 
is not stated when they werc married;  nor that  Shown claimed in right 
of his wifc. F o r  aught that  appears, he may have derived his claim 
from Shown heforr his marriage, for thcre is no presumption that  
Shown clairrwd under his  wife. Bu t  thc declaratiom of a pc~soii  not 
i n  possession, no matter how clear and s p c 4 i c  are illsufficient to estab- 
lish an  estoppel of this character. Estoppcl of this kind, presupposes 
tlir existence of a deed in  proper form from some one under whom the 
d e f c n d a ~ ~ t  claims; and admissions, written or oral, which, in this 
wspeet are of equivalent import, cannot be substituted as evidcnce so as 
to dispcirse with thtl production of the deed itself after registration, or a 
copy or a n  explanatiorr of its abscnce. T o  allow this, would bc to render 
titles insecure, and judicial proceedings dependent upon the uncertain 
memory of witnesses. I n  Ryan v. M c C k h ~ e ,  83 N. C., 500; and again 
in  Ryan, v. Murlin, 91  N.  C., 464, i t  was held, that although "it is not 
necessary to show that  the defendant has a complete title to the land, if 
there is no title paramount to it, i t  is sufficient to show that  under a 
valid contract lie claims to hold and has  possc.ssior~ of the property 
derived from the common source. I f  the defendant has a bond for title, 
or  other con,lract of purchase, or an  unregistered deed for tlre land, and 
i s  in possession thereof, this will be sufhierrt evidence of a claim under 

the common source." 
(514) F rom thcse authorities i t  will be seen, tha t  to work an estoppel 

upon a defendant jn an  action to recover land, there must be 
something more than the mere declarations of a party, and i t  must be 
shown that  he claims a title or interest i n  the land, however defective, 
evidmccd by a deed, bond or writtcrr contract. 

I n  this case, to  connect the defendant with the common source of title, 
the plaintiff has shown nothing more than the bare declarations of Col- 
vard, that  he  claimed the land under. Andrew Shown, nor was i t  shown 
that  Colvard was cvcr i n  possession of the land. 

The  plaintiff thus having failed t o  show title to the land, she cannot 
recover f rom the defendants who are i n  possession, and are  p i m a  facie  
the owuers of the land, and are  thereforc not called upon to show any 
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title to the same. It is  therefore needless to go into the inquiry 
whether the plaintiff is concluded by her elcction to take the land de- 
vised to her by the will of her father, William Wyatt. 

Thc  plaintiff has, i n  our opinion, failed to establish her titlc to the 
land occupied by Neal, and also to that  occupied by Mr. Davis, not- 
withstanding she offered evidence to show that  hcr husband, George 
Rower, Jr . ,  under whom she claimed the land, was the soil and heir of 
J o h n  Bower., and that  the deed from John Bower to George 13ower only 
carried a life estate. B u t  she was evidently not adviscd of the decision 
i n  flicks v. I'ulliam, 94 N. C., 225. Bu t  that  could not operate as a n  
estoppel upon them, because her husband never claimed the land as hcir 
of J o h n  Bower, arid as  evidence that  he did not do so, he purchased the 
land from I'ryton Colvard. 

There is no error, and thc  judgment of the Superior Court is affirmed. 
N o  error. Affirmed. 

Cited: Winborne v. Uowr~ing, 105 N.  C., 23; Anderson v. Logan, 
ibid., 271 ; Allen o. R. R., 106 N. C., 525; ~Saufiders v. flaunders, 108 
N. U., 332; Bryan v. flpivey, 109 N. C., 71; Alexander o. Gibbon, 118 
N .  C., 800; l i e d  8state Co. v. Bland, I15 2. C., 230; Moore v. Miller, 
179 N.  C., 398. 

J. J. COLVARl) v. THE S O A R D  O F  COMMISSIONERS O F  GRAIIAM 
COUNTY. 

Bonds, oficial-Oficer-Xherif-Bandamus. 

1. A former sheriff must exhibit to the board of commissioners the receipts 
in full of the proper officers, for all public funds which he received, or 
ought to have rcccived during his preceding ollicial term, before hc will 
be permitted to re-cntcr upon a new term. T h e  Code, $2068. 

2. The fact that he was able, ready and willing a t  the time of tendering his 
bond, to make settlement and payment of any liability on account of 
funds so received, does not dispense with the requircmcnt that he shall 
produce rcccipts in full. 

3. A sherig-elect is not clntitled to be inducted into ofice until he tenders the 
thrce bonds required by s2073 of Yhc Code, notwithstanding the fact that 
a t  thc beginning of his term there is a tax collector in that county. 

4. If the term of the office into which the plaintib, in mandamus, demands to 
be inducted, expires before final judgment, the Court can do nothing hut  
disnliss the action. 
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This was a CIVIL ACTION, tried before Gudger, budge, at  Fall Term, 
1886, of the Superior Court of GRAIIAM County. 

This was an action to compel the defendants, by mandamus, to induct 
the plaintiff into the office of sheriff of said county. 

The following issues were submitted to the jury: 
I. Was the plaintiff elected sheriff of Graham County, Novcmber, 

1884 2 
11. Did the plaintiff offer bond with sufficient security to the Board 

of Commissioners of Graham County on the first Monday in December, 
1884? 

111. Was the said plaintiff ready, willing and able to settlc in full 
for taxes heretofore due by him as sheriif with the authorities of thc 
county, and did he offer to settlc on said first Monday of December, 

18842 
(516) These issues werc, by direction of the Court, found in favor 

of the plaintiff. Thc defcndant objected to the sccond issuc 
being submitted by the Court, on thc grounds that thc same was not 
responsive to the pleadings and the law, and asked that the following 
issues bc submitted, to-wit : 

I. Did the plaintiff present three several bonds as required by Statute, 
$2073 of 'I'he Code, and if so, were the bonds justified by the sureties 
thereto ? 

11. Did the plaintiff produce receipts in full for all the taxes due 
the cout~ty at or before the offer of his bond as sheriff dect?  

T h e  issucs, by direction of the Court, werc answered in thc negative. 
I t  was admitted that thc plaintiff was Pormcr sheriff of said county 

for the two ycLars next preceding his election i n  Novcmber, 1884, and 
that one W. F. Cooper was tax collector for said county for the year 
1884, and was tax collector on the first Monday in December, 1881. I t  
was furthcr admitted by the plaintiff that he did not produce receipts 
in  full before the board of commissioners, nor offer but the one bond 
described in his complaint, on the first Monday in December, 1884, on 
demand to be inducted into office. On the trial, the plaintiff offered 
Elinlself as witness in his own behalf, and testified that he was ready 
and able and willing to settle and pay all the arrears of taxcs due the 
county from him as former sheriff and tax collector for said county, 
and that he demanded settlement, tendered the bond as dcscribed in the 
complaint, and demanded to be inducted into office as sheriff of said 
county on the first Monday in December, 1884. And the plaintiff 
offered other witnesses to corroborate his own testimony. He  also 
offered two receipts marked as exhibit "A" and "B," for thc arrears of 
taxcs due from him to said county, dated on January 5th, 1885, and 
rested his case. 
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The defendant offered several witnesses to disprove the testimony of 
the plaintiff, and also offered the records of a suit in  said Court 
by the board of county comrnissioncrs of said county against the (517) 
plaintiff and his securities on his bond for the collection of the 
taxes for the year 1883, in which suit was claimed the sum of $1,500, 
and the records of a judgment in said action at Spring Tcrm, 1885, 
against the defendant and his securities in that action for the costs. 

On the argument of the case, the dcfendant9s counsel moved the Court 
to dismiss the plaintiff's action, upon the grounds that the complaint 
did not state facts sufficient to constitute a cause of action; that it did 
not allrge the offer of but the onc bond as described in the complaint, 
and that i t  did not allege the production of receipts in full from the 
county treasurer, and others for the arrears of taxes due from the 
plaintiff as former sheriff and tax collector of said county, on his 
demand to be inducted into office. 

The Court declirrctl the motion, and the defendant excepted. 
The defendant then asked the Court to instruct the jury, among 

other things : 
"1. That if they shall find from the pleadings or the testimony, that 

the plaintiff only offercd one bond, as set out in his complaint, that i t  
was not a compliance with the Statute,-The Code, $2773,-and that 
i t  would not be thc duty of defendants to induct him into officc. 

"2. That should they find that be offered but one bond, or the thrcc 
bonds required by law, and that he had been sheriff and tax collector of 
said county, and failed to protluce receipts in full from the county 
trcasurcr, and other persons, of all nlorrcys by him collected, or which 
ought to have been collected for the use of said county, then, in  that 
event, it would not be their duty to receive such bond or bonds and 
induct him into office as sheriff of said county." 

These instructions the Court declined to give. 
The Court further instructed the jury to find the second issue sub- 

mitted by the Court from the admission in the answer, there 
being no testimony other than the pleadings upon the solvency (518) 
of the bond. 

Upon the issues found, thc defendants moved the Court for judgmcnt. 
Defendants then moved for new trial. Motion overruled; judgment 

for plaintiff. Appeal by defendants. 

No counsel for the plaintiff. 
Mr. P. 11. Busbee and J .  W.  Cooper, for thc defendants. 

ASHE, J., (after stating the facts). We think there was error in thc 
refusal of the Court to give the instructions asked by the defendant. 
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The plaintiff offered but one bond, and did not show the receipts re- 
quired by law. T h e  Code, $2068, declares, that "no pwsorl shall be 
eligible to the office of sheriff, who theretofore has been sheriff and hath 
failed to settle with and fully pay up to every officer t l ~ c  taxes which 
were due from him, nor shall any Board permit surh former sheriff to 
give bond for or enter upon the duties of the office, until he has pro- 
duced before the board the receipt in, full of every officer for such taxes." 

And i t  is by $2073 of The Code, that the sheriff shall give 
threc bonds, such as arc prescribed in the section. 

The plaintiff here had not complied with the requirements of either 
of these sections, and it was not, therefore, the duty of thc defendants 
to induct him into office, and i t  was error in the Judge to refuse to give 
instructions to that effect when asked. 

But aside from all this, suppose there was no error, how could judg- 
ment irr this case avail the plaintiff? EIc seeks to be inducted into office 
by virtue of the writ of mandamus, but what office? Why, that of 
sheriff for the term ending December the 4th. 1886. But that time - 
has expired, and a new sheriff has bcerr regularly clccted for the term of 
two years  from the 4th of December, 1886. A judgment, then, i11 favor 

of the plaintiff could not be followed by any practical results. 
(519) I f  he ever had a right to the remedy he invokes, he has been so 

unfortunate as to lose i t  by the law's delay. 
We are of the opinion for the last reason given, that the action should 

be dismissed, and i t  is so ordered. 
Dismissed. 

Cited:  S o m e r s  v. Corr~rs., 123 N.  C., 584; C o m m .  v. Gill,  126 N.  C., 
87; 'I'aylor v. V a m ,  127 N. C., 244, 247; Lenoir C o u n t y  v. Taylor ,  190 
N .  C., 341. 

EMMA F1TZGERAI;D e t  al. v. S. J. SIIELTON. 

Action, t o  IZecover Lanc~-Deed-Evider~~r1~-Irtsaniiy-Pl(~ac5ing. 

1. New matter sct up in the irnswcr, not relating to a counter claim, is taken 
to he controverted without further pleading-The Code, $268. The Court 
however may require a formal reply to such new matter. The Code, 
5248. 

2. I n  an action to recover land, it  is competent for one party to show that a 
(1ec.d oM'crcd by thc other, in support of his title, is  void for want of 
capacity in the vendor, although such deed may have bcen spccially set 
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I up in thc pleatlings and relicd upon, and no formal reply thcrcto or 
notice of attack given before the trial. 

:3. Where evidence nits offered tcuding to show that the vendor was of un- 
sound mind, and had cxrruted thc deed under an irisanc irnj~nlse and 
without consitlrralion; I t  was he7d, that it was c20mprtcut for those who 
claimed under the assailed (Iced to shon letters, dednrutions and otlm 
acts of the vendor explanatory of his motives, and of the consideration 
whlch movcxl him. 

(Jones  v. Ool~eu,  82 N. C.,  76;  Wood v. AUw?jPI", 61, N. C. ,  251, approved, and 
12iqyan v. Gwen,  80 N. C., 237, tlistir~guished.) 

Clvrr, A C T I ~ N ,  tried at  July (special) Term, 1885, of l l ~ ~ w o o v  
Superior Court, beforc, G r a v ~ s ,  J u d g ~ .  

Thc plaintiffs, the heirs a t  law of J. A. B. E'itegerald, bring this 
acation to rccover the lard describd in the complaint. They simply 
allege title thcrcto in themselves, that the deferrdarlt is in posses- 
sion thewof, and urllawfully withholds the same from thcm. (520) 

Thc defendant denies that the plaintiffs have such title, and 
that he unlawfully withholds possession of the land from them, and for 
further defence Ire allcges : 

"I. That in the lifctinle of plaintiffs' ancestor, J. A. B. F i t z p a l t l ,  
he convt~yed the land in controversy t o  William and Margaret Swanger. 

"11. That said William and Margaret Srvanger are now residents of 
the Statc of Tennessee, and are minors. 

"111. That said William and Margaret, as defendant is informed 
and believes, are thc owners of said land. 

"That the defendant is the tenant of said William and Margaret, and 
he is informed and believes that they are necessary parties to this 
action." 

Issues wcre submitted to the jury, and there was a verdict in favor 
of the plaintifls. The Court gave judgment for them, and the defendant 
appealed. 

Thc following is a copy of so much of the case settled upon appeal as 
i t  is necessary to set forth here: 

"The plaintiff's showed apparent title to the land described in  the 
complaint in  J. A. H. Fitzgerald, their ancestor. I t  was admitted that 
the defendarlt was in the possession of the land described in the conl- 
plaint. The plaintiffs offered testimony to show the value of the rents 
and profits of the land. 

"The plaintiffs then rested. 
"The defendant then offered in evidence a deed duly proven and regis- 

tered in Haywood county, from the said J. A. B. Fitzgerald to William 
and Margaret Swanger. 
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"To this evidence plaintiffs objected, because, as they alleged, the 
grantor did not at  the date of the alleged deed, have sufficient mental 
capacity to make a deed. The Court overruled the objrction, and 
allowed the deed to be rcad in evidence, subject to the proof of the want 
of capacity. The deed was sufficient in form, and bore date , 1870. 

"The defendant closed his case. 
(521) "Thc plaintiffs then offered to &ow that at  the time of executing 

the alleged decd rcad in evidence by the defendant, J. A. B. 
Fitzgerald, the grantor, did not at  the time of the alleged cxecutiori 
thereof, have sufficient mental capacity to make a deed. 

"The defendant objected that such evidence ought not to be received, 
for the defendant had set out in his answer that he held under the deed 
of the said J .  A. B. Fitzgrald, and could not be dispossessed while he 
held under it, and that the plaintiffs could not be heard to prove want 
of mental capacity in their ancestor so as to avoid his deed, without 
allegation and notice to the defendant. The Court overruled the ob- 
jection and the defendant excepted. 

"The plaintiffs then offered cvidence tending to show a want of 
capacity, and S. L. Love, a physician of thirty years' practice, testified 
that in his opinion J. A. B. Fitzgerald was a monomaniac, especially 
on the subject of religion, under the delusior~ that it was his religious 
duty to give away all his property. That he first knew him as a law- 
yer, afterwards as a preacher. That about 1860 he retired from the 
public, and lived a secluded life. He  educated his children under his 
own tuition. Other witnesses expressed the opinion that J. A. B. Fitz- 
gcrald was of unsound ruind, and especially on religion and matters of 
that kind. That he gave away all his property, and left his children 
destitute. Thercl was rnuch evidence on the question of capacity, but 
i t  is not deemed material to set out any more of the evidence for 
plaintiff's. 

"It appeared in evidence, that at  the date of the said deed, William 
and Margaret Swanger were infant children of one William Swanger, 
who died in the war, and that S. Fitzgerald was administrator 011 the 
estate of said Swanger, m d  as such had sold his land, and that a t  the 
sale J. A. B. Fitzgerald became the purchaser, and that plaintiffs still 
held the land so purchased. This was not the land in suit, but another 

tract known as mountain land. 
(522) "The defendant was allowed to show the value of this tract 

sold by S. Fitzgerald and bought by J. A. 13. Fitzgerald, and 
there was evidence tending to show that its present value is about five 
hundred dollars. 

"The defendant also offered a letter shown to be in the handwriting 
of J. A. 13. Fitzgerald to E. P. Jones, grandfather of William and 
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Margaret Swanger, in which he explained his reasons for making the 
alleged deed to said William and Margaret. 

"The defendant then offercd to read in evidcncc the deed from S. 
Fitzgerald, administrator, conveying the mountain land, or Swanger 
land, to J. A. B. Fitzgerald, for the purpose of showing what price 
had been paid for it. The deed bore date 1867, and recited the land 
was sold in  1864 for $200.00. The plaintiffs objected, and the defend- 
ant added that hc also offered the deed to show 'that J. A. B. Fitz- 
g c d d  was competent to purchase land, take a deed and make a good 

1 bargain. That he got the land greatly under its value, and that thc 
deed of 1870 was not the rcsult of a religious hallucination and dis- 
ordered mind, but was the result of a well balanced mind to recompense 
the said children for the advantage he gained in  the purchase.' " 

The Court being of the opinion that the deed was incompetent, sus- 
tained the plaintiffs' objcction, and the defendant again cxccpted. 

Mr. M. E. Carter, for the plaintiff. 
N r .  il'heo. B'. UaviCESon, (and Mr. G. 8. Ferguson also filed a brief), 

for the defendant. 

MERRIMON, J., (after stating the case). The defendant did not plead 
a counter claim, and the new matter of defence allcged by him in his 
answer was properly taken as denied by the plaintiff. The Code, $268. 
They werc to be treated by the Court and the defendant, as having 
denied that their ancestor had executed such deed as that allcged 
in the answer, and the defendant had notice to be prepared to (523) 
establish i t  against any attack that they could make upon it. 
The defendant might have moved that the plaintiff be required to make 
reply to the new mattcr alleged in the answer, as allowed by the statute, 
(The Code, §248), but he did not do so. 

Ordinarily, a party can anticipate the objcction to a deed or other 
instrument to be produced by him on the trial i n  a case like this, but if 
in  some cases he could not, the Court might, in  a proper case, require 
the opposing party to give notice of the grounds of attack, or if a party 
should be surprised on the trial, thc Court might, for just cause, direct 
a mistrial, or after the verdict, grant a new trial. I t  is not required in  
actions to recover land that the pleadings shall allege or set forth a 
summary of the evidence of title, or particularly how it is proposed to 
establish it. Each party is expccted to go to trial prepared to prove 
his case, and to have the evidence produced by him thoroughly scruti- 
nized, tested and resisted, just as in other actions. I n  actions generally, 
each party produces his evidence without any notice to the opposing 
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party of its nature. I n  this case the defendant did not need to allege 
tlie decd irk question. He might have put it in  evidence on the trial 
without notice of it to the plaintiffs. So that the first exception cannot 
be sustained. Jones v. Cohen, 82 N. C., 75. 

The defendant's counsel r e l i d  upon Riggan v. Gr~en,  SO N. C., 237. 
That case is not ~er t inen t  herc. I n  it the parties relied upon equities 
alleged in  the pleadings. This is simply a case at law. No equity is 
alleged or relied upon. 

A vclry great variety of facts oftrntimcs make evidence tending to 
prove the insanity of a pcrson alleged to be insane. I f  his genera1 
course of conduct, his methods of business, his particular business trans- 
actions, his conversation, his declarations made from time to time, his 
ordinary spcech, his speech and his actions on particular occasions, his 

manners, his habits, are very cccentric, foolish, unnatural, absurd 
(524) and shocking to reasonable people, what he so says and does is 

evidence going to prove that he is insane. Such evidence would 
be stronger or weakcr in proportion to the degree of absurdity, unreason- 
ableness, and uririaturalness of what such person so did and said-it 
might be very strong-it might be so slight as not to be sufficicrit to go 
to the jury at  all. Merely immoral, vicious and criminal acts would 
not of themselves be evidence of insanity-they might be, in comcction 
wit11 other facts. I n  an inquiry in such respect, it becomes necessary 
and pertinent to scrutinize thc transactions, declarations and conduct of 
the party whose sanity is in  question, with a view to ascertain whether 
or not the same arc indeed absurd, unreasonable and unnatural. I t  is 
not every act that seems to bc thus that is so in fact; i t  frequently 
turns out that what so appears is just thv reverse, and tends to prove 
the iritclligence and wisdom of the person doing the act in question. 

IIence, explanatory cvidcnce as to the reasonableness, naturalness, 
justice and wisdom of the particular acts or transactions relied upon as 
evidence of insanity, is competent. I n  the case before us, no particdar 
facts or cviderrce were relied upon to prove the insanity of tlie pcrson 
whose sanity is in question. His  general conduct, his busincss trans- 
actions, some of them, and the opiriion of a physician constituted the 
evidence relied upon. 

We think, thcrvfore, that the Court errcd in rejecting the eviclence- 
the letter and the deed offcred by tlie defendant explanatory of tlie 
motives and considerations that prompted tlie maker of the deed in  
question to execute it. The letter written by himself, at  the time he 
executed the deed, statrs why he did so, and it was proper that what he 
said in that connection should go to the jury to help them to determine 
the condition of his mind at that time. And the decd offered in evi- 



N. C.I OCTOBER TERM, 1886. 

dence also, was some evidence of what he paid for the land he 
purchased at the sale of the administrator, and the character of (525) 
the transaction as reasonable or otherwise. Wood v. Xawyer, 
6 1  N. C., 251. 

The defendant is entitled to a venire de novo. 
Error. Reversed. 

C'ifed: Richards v. Xmith, 98 N.  C., 511; Xpeight v. Jer&ins, 99 
N. C., 145; N ~ l m s  v. Green, 105 N .  C., 259; B r y a n  v. S p i v ~ y ,  106 
N.  C., 100; lh.~Jk.in 11. Eason, 110 N.  C., 266; McQueen v. B a n k ,  111 
N. C:., 515; Jarnes v. R. R., 121 N.  C., 531; B a n k  v. Loughl-an, 122 
N.  C., 674; White 0. Carroll, 146 N.  C., 233; Ricks  v. Uroolcs, 179 
N. C'., 209. 

W. C. OXFORD v. JAMES A. WHITE. 

1. If the description in a deed, however indefinite, is sufficient to  allow of an 
itlentification by a n  actual survey, i t  will be upheld. I d  co.tum cst ,  quod 
certum r c d d i  potest. 

2. The followinq description was held not so vnguc and indefinite as to render 
the ilerd void: "One-half-one hundred and fifty acres-of a threc, hun- 
tlrcd sere tract granted to It. in 1872, (dcsc2ribing tlw three hundred acrc 
t ract) ,  and lying on the north side or end of said grailt, bcginnir~g at the 
t h r w  black oaks of the old grant as  aforesaid and runniuq 127 i t .  TV. to 
a stake tllrr~ce southward in slightly diverginq lines from aftrrtlsaid black 
oaks and stalw to yoints aloug the respective lines, where a line east and 
nest  pi~rt~l lel  with the south (past and wcbt line) of the old grant aforc- 
said shall contirill, within thc lines and distanres aiorcsaid, one hundred 
nild fifty acres." 

(r)'tc'u~nrl v. r)'a7monds, 74 N. d., 518, cited nntl approved). 

CFJIL ACTION, tried before A ~ i c r y ,  bud.ye, at June Term, 1886, of 
~ L E X A N ~ E I ~  Superior Court, upon complaint and demurrer. 

The plaintiff brought this action to recover the land described in the 
con~plaint, the parts of which, material to be set forth here, are as 
follows : 

The plain tiffs allcge : 
1. That they are owners in fee simple, and entitled to the immediate 

possession of the following tract of land in  Alexander county, to-wit: 
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(526) one-half of a three hundred acre tract granted by the State 
to Henry Reid in 3872-that is  to say, the one-half of said 

tract, to-wit: one hundred and fifty acres, embracing the home place of 
the late Samuel Reid, and lying on the north side or end of the afore- 
said grant, said grant being bounded as follows: a tract of three hun- 
dred acres, lying on the north fork of Middle Little River, beginning 
on three black oaks and runs south 20" east 120 poles to the river, cross- 
ing the same course 64 poles to a post oak along Henry and James 
Reid's line, thence 51 poles east to a post oak, thence south 80 poles to  
the river, crossing the same 6 poles to n post oak, thence west 237 poles 
to a post oak, thence north 261 poles to a stake, thence east 127 poles 
to the beginning. 

2. That said one l~undred and fifty acres claimed by plaintiffs is em- 
braced as nearly as can now be stated, by beginning at  the three black 
oaks of the old grant as aforesaid, and running 127 poles west to a 
stake, thence southward, in slightly diverging lines from the aforesaid 
black oak and stakes to points along the respective lines where a line 
east and west parallel with the south (east and west line) of the old 
grant aforesaid-shall contain within the lines and distances aforesaid 
one hundred and fifty acres. 

The defendants demurred to the complaint on the ground that i t  
does not state facts sufficient to constitute a cause of action, the plain- 
tiff having declared in the second section of the complaint for the re- 
covery of a tract of land, and the description therein set forth being 
void for uncertainty, and such as would render a conveyance containing 
it void. 

The Court sustained the demurrer, and plaintiff appealed. 

Mr.  M.  L. XcCo~lcle, for the plaintiff. 
N o  counsel. for the defendant. 

MERRIMON, J.  I t  must be conceded that the description of the land 
in the complaint is very indefinite and uncertain in its terms, 

(527) but we think it may be rendered certain by an accurate survey, 
and that the plaintiffs are entitIed to the benefit of the maxim, 

id certum est, p o d  certum reddi potest. I f  the data or indicia speci- 
fied, however indefinite, are sufficient to enable the surveyor to ascer- 
tain the particular land referred to, that is  sufficient. 

The three hundred acres of land granted to Henry Reid in 1872 are 
sufficiently described and located, and this is important. The land in  
question is one-half of that tract, or "one hundred and fifty acres (of i t) ,  
embracing the home place of the late Samuel Reid, and lying on the 
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north side or end of the aforesaid grant," and its lines begin "at the 
three black oaks (these are the beginning corner of the grant named) 
of the old grant as aforesaid, and runs one hundred and twenty-seven 
poles west to a stake, (this is with the north line of the grant), thence 
southward in  slightly diverging lines from the aforesaid black oaks and 
stake to points along the respective line, (that is with the lines of the 
grant north and south in  the east and west side of the land granted), 
t h e n  a line east and west,  parallel with the south, (east and west line), 
of the old grant aforesaid, so as to give and embrace within the lines 
thus described and to be ascertained, one hundred and fifty acres." That 
is, to state it differently, the north line of the grant named, is the north 
line of the plaintiff's land, the east and west lines of the grant running 
south from its north line, are the lines of the plaintiff's land to the 
points intersected by the plaintiff's south line, which is parallel with 
the north line, lying far  enough south to embrace one hundred and fifty 
acres in  his tract, situate on the "north side or end of the aforesaid 
grant." The data  given, though not very intelligently expressed, will 
enable an expert surveyor to locate the south line of the plaintiff's land 
and ascertain its exact boundary. . 

There is, in fact, certainty in the description of the land given, 
though not clearly seen. 

The law, however, sees and upholds that certainty, and will (528) 
make i t  manifest by a proper survey to be made under the order 
of the Court. 

This case is much like that of Stewart  v. Salmonds,  74 N. C., 518; 
in which this Court held that "twenty-nine acres to be cut off the north 
side of a tract of land designated, could be ascertained with mathemat- 
ical precision, and decreed a specific performance of an award." 

There is error. The judgment sustaining the demurrer must be re- 
versed, and further proceedings had in the action according to law. To 
that end, let this opinion be certified to the Superior Court. 

It i s  so ordered. 

M. D. D E X I N G  v. HOLLY GAINEY. 

Evidence-Action t o  recover land-Comments of Counsel-Judge's 
Charge-Possession. 

1. I n  an action to recover land, where the question is as to its location, a 
witness who is acquainted with the land, and also with an adjoining 
tract, may be allowed to testify where such adjoining tract is located. 
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2. I t  is not error to admit irrelevallt tcstimonq, when i t  clots not tend to mis- 
lead the jury. 

3. Where a party objcets to a portion of an answer made by a witness 
because it is not responsive, be should ask the Court to require i ts  with- 
drawal, or to tell the jury to disregard it. 

4. Evidence of a collateral matter, which has no material braring on the con- 
troversy, hut which tends to influence the .jury, is  not compelent. 

5. Whcrc counsel in their argument to the jury, commented on the fact that  
a witness for the opposite party whosc evidence tended to locate the land 
in suit, had part ic i~~ated in running the linrs of a grant to himself, which 
lines constituted a part of the boundary of the land in sui t ;  I t  was held, 
not a fit suhJrct for comment, to attack the witness, and that counsel 
were properly stol~ped by the Court, thc qrnnt to the witness not having 
been a1 tacked. 

6. Where there is no actual possession, the superior title draws to i t  the 
possession. 

7. I t  is the duty of Ihc appellant to show error, and if the Court cannot see 
from the rcwrd that a charge given to the jury is erroneous, i t  will not 
grant a new trial. 

8. When there are no natural object or adjacent lands called for in descrip- 
tioil in a dwd, the course and distance must determine thc linc. 

9. Where the question for the jury is t h r  location of a corner, the call in 
junior qrants is competent evidence for its location. 

(AfcRnr. v. MctZlo?/, 9:: N.  C., 154; Xtatc v. ArnoFd, 35 N. C., 1%; Xtate v. 
Cailor. 71 N .  C., 88;  Snsscr v. H c r r ~ n g ,  14 N. C., 340; J1?y v. Currie, 91 
N. Q., 436 ; cited and approved). 

(529) CTVIT, ACTION to recover land, trivd bcfore Boykin, Judge,  and 
a jury, at  May Term, 1886, of C ~ J M R E ~ T , ~ N D  Superior Court. 

The controversy in this ac%ion, is in wspect to the plaintiff's title 
and right of possession to the lands described in his complaint, and thcir 
wrongful withholding by the defendant. 111 response to the usual issue 
submitted to the jury, they say that the plaintiff docs own and is en- 
titled to the possession of said lands, but not of that portion which is 
outside of A, 3, 12, 11, on the plat made out by John Deming, and bear- 
ing date Uecernber 7th) 1885, that is, as understood, outside of lines 
running between these thus designated terminal points on the plat; that 
the dcfcndant was not in posscssion of thc claivrwd lands when the suit 
was begun; and that no damages have been sustained. 

[See diagram and explanation on next pagc.] 

(530) Thereupon judgment was rendered for the defendant, and the 
plaintiff appealed. 
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Mr. W.  A. Guthrie, for the plaintiff. 
Messrs. N. W. Ray and Th,os. 11. ISutlon, for the defendant. 

SMITH, C. J., (after stating the facts). Thc case before us so indis- 
tinctly sets out the facts and the cxxceptions to the ruling of the 
Court, that wr may fail properly to understand and decide them. (531) 
Many of the exceptions have been abandoned on the Iicaring 
before this Court, and wc shall consider only such as were pressed in 
the argument. 

[Martin L). L k n i n g  claims the houtllcrn half of two hundred acres qrnntetl 
to Angus Qalbrcth-A, B, C $ I). Ibminy claims the part lettered .J, B, (3 
and K ;  he also claims n forty-thrw acrc rrnct gr:lnted to Ncil Galbreth 
lettered JC, B', G,  H. Tl~c defendai~t, Holly Gaincy, vlaims a 100 acre tract, 
3, Y, X and 2 ;  he also claims a 50 acre tract, 3, 4, 5, 6, 13, 1, X, Y ;  also a 
25 acre tract, 3, 4, 7, 8, 9, 10, 11, 121. 

1st Excepfion. The plaintiff introduced and examined as a witness 
one Eobert Bain, who, in answer to an inquiry as to the location of the 
line A, 13, stated that he knew the Robert I)aughtery land, a contiguous 
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tract, having cut timber on i t  in 1846, and that he had cut a marked 
trce on the line. 

Upon his cross-examination, he said he was well acquainted with this 
tract of land, and understood thc plats. H e  was then askcd where the 
Daughtery land was. I t  was in evidence that this tract adjoined that 
in  controversy, and i t  had been referred to i n  the documcntary proofs 
relating to the plaintiff's title. 

The tcstimony was objected to by the plaintiff, on three several 
grounds : 

1. That no deed drscribing thc Daughtery land had been introduced. 
2. That so much of the witness7 statement as relates to his knowledge 

of the land and cuttir~g timber on it in 1846, was not responsive to the 
interrogatory put to him, but outside of it, and 

3. I t  was irrelevant testimony. 
The objection was disallowed, and exception taken to the ruling. 
We corlcur with the Judge, that the objection is untenable, and for 

reasons given by him. I t  was b%t a fuller development and practical 
application of the fact brought out. The witncss had testified to his 
personal knowledge of thc tract. The defendant, to have the benefit of 
thc witness' knowledge, asked where does it lie? The one is the obvious 
supplement of the other answered interrogatory, assuming it to have 

been put, or the natural sequence of the information given. 
(532) The second ground is equally without force, and without fur- 

ther comment we necd only to rcfer to the ruling of a similar 
exception, in McRae v. Malloy, 93 N. C., 154. I t  is there said, that 
"the plaintiff, if opposcd to the giving in of the testimony, should have 
interposed and arrestcd the examination; or if this could not be done 
in time, should have asked the Judge to require its withdrawal, or to 
direct the jury to disregard it, so that i t  would become harmle~s.'~ 

The asserted irrelevancy is not apparent, and if i t  did appear, unless 
the testimony tended to mislead or prejudice the jury, i t  could not be 
assigned for crror. Xtate v. Arnold, 35 N. C., 184; State v. Gudor, 
71 N. C., 88. 

2d Bsception. The next cxception arises out of the following facts: 
The defendant, in his testimony, spoke of a negotiation between the 

plaintiff and himself before this suit, and of the plaintiff becoming 
angry because witness would not sell him certain land. I n  reply, plain- 
tiff proposcd to show that thc value of the land which he convcycd to 
the defendant in his deed of May 25th, 1869, for a recited consideration 
of $87, was in reality worth $1,000. The avowed purpose, as we under- 
stand, was to disprove the alleged ill feeling, and to impeach by contra- 
dicting the statements the credit of the defendant. 
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We can see no legitimate use to be made of the proposed inquiry, and 
it was calculated to prejudice the minds of the jury by an exhibition 
of the plaintiff's generosity toward the defendant. There is no error in 
refusing to admit the evidence. 

3d Ezc~ption. The plaintiff's third exception rests upon these facts: 
The defendant introduced a deed from W. J. Pharris to himself, made 

December 21st, 1854, and conveying the same lands as those described 
in the plaintiff's deed to him of May 25th, 1869, and the dispute was 
as to the boundary. Pharris testified that he was present, and acted as 
one of the chain-bearers when the twenty-five acre tract, granted 
to himself on October 16th, 1849, was located by the surveyor, (533) 
McCormick; that they measured the lines run to 1 2  and 11. 
During the argument of plaintiff's counsel to the jury, he commented on 
the fact that Pharris participated in the running the lines of his own 
grant, avowing his purpose to be to attack his veracity as a witness. 

Upon defendant's objection to this line of argument, the Court re- 
marked that there was no attack upon the validity of the grant itself, 
which had been received in evidence as valid; that the plaintiff was 
estopped to deny this by the recital of the same calls in  his own subse- 
quent deed for the same land to the defendant; and that it was there- 
fore improper in  him to argue that there had been no location of the 
grant. The plaintiff's counsel thereupon desisted and excepted. The 
exception needs no further development, and the reasons assigned for 
interrupting the course of hostile comment, are fully sufficient to sus- 
tain the action of the Court. 

The remaining exceptions relate to the instructions given to the jury, 
or refused to be given when asked. 

The plaintiff asked the Court to charge the jury, that there is a break 
in the continuity of the defendant's alleged adverse possession, during 
the time when the plaintiff held the title under the deed of the assignee 
in bankruptcy, which was refused, for this deed had not been exhibited 
in evidence, being excluded after objection by the Court. 

That, as neither shows an actual possession long enough to ripen into 
title, the possession is drawn to the title, and that if the jury believe 
the superior title to be in  the plaintiff, they must find the first issue 
in his favor. This, in the very words was declined, but the law of 
possession was explained and applied to the facts in evidence. The re- 
fusal was made as involving the determination by the Court of a fact, 
to-wit, the length of the possession, while the evidence was con- 
flicting as to the possession of the contestant parties upon the (534) 
disputed boundary. But the Court gave the instruction that in 
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the absence of actual possession, the superior and oldest title drew to i t  
a constructive possession. 

There is not seen any just ground of complaint in this, furnished by 
the testimony. 

The other instructions asked for the plaintiff, were given. 
We now proceed to the consideration of the instructions requested by 

the defendant and given, to which the plaintiff excepts, of which, besides 
those abandoned, there are but two. 

1. The Court charged that if the plaintiff cannot go to B with his 
first line, then B C is not the second line of the second tract, and the 
location of the forty-three acre grant, as claimed, from E to F, G and 
H, is not correct. 

I n  the absence of the boundary calls of this grant, we are unable to 
see whether the instruction was proper, and as the appellant must show 
error, we cannot sustain his exception. The general rule is, that when 
there are no material objects or adjacent lands called for, the course and 
distance must determine the line, and if this terminates at 3, the conse- 
quences about the location follow. 

2. The second exception is to the instruction that the jury might, in 
determining whether the stumps in  the end of the lane at 3, are a corner 
of the Galbreth two hundred acre tract, consider the subsequent grant 
to John Galbreth, Torquil Galbreth and W. J. Pharris, if they begin 
a t  that point, as evidence by reputation of it as a corner. The cases 
cited for the appellee, Sasser v. Herring, 14 N.  C., 340; and Fry v. 
Currie, 91 N.  C., 436; sustain the ruling of the Court, and the subject 
needs no further elaboration. 

I t  must be declared there is no error in the record, and the judgment 
is affirmed. 

No  error. Affirmed. 

Cit'ed: Simmons v. Ballad, 102 N. C., 111; Hines v. Moye, 125 
N. C., 12; Jeffries v, R. R., 129 N. C., 237; Woodlief v. Westev, 136 
N. C., 166; Hodges v. Wilson, 165 N .  C., 327; Shepherd v. Lumber 
Co., 166 N.  C., 134; State v. Fowler, 172 N. C., 910; State v. Free- 
man, 183 N. C., 746; Godfrey v. Power Co., 190 N. C., 33. 
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SHAW BROTHERS v. NEILL McNEILL. 

Issues-Draf t- Waiver-Proftest. 

l.'Where a material issue is raised by the answer, although the matter is 
no; alleged in the complaint, it is not error to submit an issue on it. 

2. A promise or a partial payment by an endorser of a bill of exchange after 
he has been released from liability by the neglect of the holder to notify 
him of its dishonor, to pay the whole, or even a part, of the sum named 
in the bill, if made with a full knowledge that he has been released by 
such neglect, will operate as a waiver, and bind him to the payment of 
the whole sum named jn the bill. 

3. Protest is not necessary to fix the drawee and endorsers of inland bills of 
exchange with liability, although it is necessary in the case of foreign 
bills. 

4. Even in foreign bills, the protest may be waived, and when this is done, 
i t  also waives presentment and notice. 

5. Although protest is not necessary on an inland bill, yet its waiver in such 
case, is construed to signify as much as when applied to foreign bills. 

6. So, where protest was waived on an inland bill, and no notice was given 
of its non-acceptance and non-payment to the endorsers; I t  was held, 
that such notice was waived by the waiver of protest, and the endorsers 
were liable. 

(Hubbard v. Troy, 24 N. C., 134, cited and approved.j 

This was a CIVIL ACTION, tried before Boykin, Judge, and a jury, at  
January Term, 1886, of the Superior Court of ROBESON County, on an 
appeal from a justice of the peace. 

The complaint of plaintiff was as follows, to-wit: 
That the defendant is indebted to him in  the sum of $90.00, due by 

the defendant's endorsement of a draft by E. L. McCormac to N. 
McNeill, which is in the following words and figures, viz: 

$90.00 SHOE HEEL, N. C., Dec. 16, 1884. 

At sight, pay to the order of Neil McNeill, Esq., ninety dollars, 
value received, and charge the same to account of 

E. L. McCORMAC. 
No Protest. 
To  Messrs. Kerchner & Calder Bros., Wilmington, N. C. 



I N  T H E  SUPREME COURT. [9 5 

(536) With the endorsement : 
"Pay to the order of Shaw Bros. NEILL MONEILL." 

The defendant denies that he was indebted to the plaintiffs as claimed; 
denies that payment was demanded of and refused by the drawee; and 
pleaded further, that if said draft was not paid, that reasonable notice 
of its non-acceptance and non-payment was not given to him by the 
drawees, the present plaintiffs, or their agents. 

The plaintiffs offer evidence to show that they were purchasers of 
the draft from McNeill, the payee, for value; that he endorsed the 
same to them; that the draft was presented to Kerchner & Calder Bros., 
about the 2d or 3d of January, 1885, and payment was refused; that 
about the same time in 1885, verbal notice was given to McNeill of the 
fact of the non-payment of the draft by Eerchner & Calder Bros., at 
which time the defendant said to plaintiff that he would lose some 
money on account of the transaction, and aiked him what he would 
take for it. Plaintiff replied that rather than go into a lawsuit, he 
would take sixty dollars, which the defendant agreed to give, but did 
not do it. 

There were several issues submitted to the jury, and one the series 
'numbered 3, was: "Did the plaintiffs exercise ordinary care in the 
collection of said draft 8'' 

The defendant asked his Honor to charge the jury, that on the whole 
evidence the plaintiffs were not entitled to recover, for if payment of 
the draft was refused, they had not notified defendant of it in  a reason- 
able time. This instruction his Honor declined to give, and charged the 
jury as follows: "That it was incumbent on plaintiffs to notify defend- 
ant that the draft had been presented and payment refused, but that 
if the defendant had waived this right, they need not consider it. That 
in  determining whether or not the defendant had waived it, they might 
consider the words 'no protest' on the margin of draft, his language 
and conduct when Shaw informed him about the non-payment in Feb- 

ruary, and also his offer to pay $60.00. That if defendant had 
(537) offered to pay $60.00, as alleged by Shaw, i t  amounted to a 

waiver." 
The jury found all the issues for the plaintiffs. Defendant moved 

for a new trial, alleging as error: 
1. The submission of the third issue, which was not raised by the 

pleadings, was irrelevant and improper. 
2. Refusal to charge the jury as requested by defendant. 
3. For error in  the charge as given as to waiver of notice, in  charg- 

ing the jury that they might consider the words "No protest" on the 
draft;  the language and conduct of defendant i11 February, and his 
offer to pay $60.00, when there was no evidence that he ever waived or 
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intended to waive notice, and that the evidence only tended to prove 
that the offer of $60.00 was an offer of compromise, accepted by plain- 
tiffs, and their action, if any they had, should have been for the $60.00. 

There was a judgment for the plaintiffs, and the defendant appealed. 

Mr. Thos. H.  Sutton, for the plaintiffs. 
Mr. C. C. Lyon, for t,he defendant. 

ASHE, J., (after stating the facts). The defendant took three excep- 
tions on the trial of this case, none of which are tenable. 

First. For that the third issue submitted to the jury was not raised 
.by the pleading. 

But  it will be seen by reference to the answer of the defendant, that 
the question of diligence involved in the issue, was expressly raised in 
the answer, by pleading that reasonable notice of the acceptance and 
non-payment of the draft had not been given by the plaintiffs to the 
defendant. 

Secondly. For that his Honor refused to give the charges as re- 
quested by the defendant, which was in substance, that the plaintiffs 
had not notified the defendant in a reasonable time that the 
drawee had refused the payment of the draft. There was no (538) 
error in this, for the reason, as we will hereafter show, that the 
defendant had waived the necessity of notice. 

Thirdly. For that his Honor charged the jury that they might con- 
sider the words "No protest" on the draft, and the language and con- 
duct of defendant when he was informed by the plaintiff of the non- 
payment, and the offer to pay $60.00; and that if the defendant had 
offered to pay $60.00 as alleged by Shaw, it amounts to a waiver. 

We find no such error in the charge as entitles the defendant to a 
new trial. There is some fluctuation in the decisions of the courts 
upon the question, how far  a promise to pay a part of a draft is a 
waiver of demand and notice of non-payment. For instance, it has 
been held by some of the authorities, that when the promise is  only as 
to part of the sum, it is only a waiver pro tanto, and the plaintiff could 
only recover that amount. Fletcher v. Froggart, 2 Car. & P., 569, 
(12 E. C. L. R.). On the other hand, it has been held, that ('a promise 
to pay generally, or a promise to  pay a part, or a part payment made, 
with a full knowledge that he has been fully released from liability on 
the bill by the neglect of the holder, will operate as a waiver, and bind 
the party who makes i t  for the payment of the whole bill." Dixon v. 
Elliot, 5 Car. & P., 437; Margetson' v. Aitkin, 3 Car. & P., 388 ; Har- 
vey v. Troupe, 23 Miss., 538. So i t  would &em, that the weight of the 
authorities supported the charge of the Judge in this particular. 
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But aside from this, his Honor, in his charge to the jury, told them 
they might consider the words "No protest," written on the margin of 
the draft, as evidence of a waiver of notice of presentment and non- 
payment. The words "No protest" written on the margin of this draft, 
must have been put there with an object, and we can conceive of none 
other than to dispense with the notice of presentment and refusal to pay, 

otherwise i t  is unmeaning. 
(539) I t  is well settled, that protest being a part of the custom of 

merchants which is essential in  foreign bills to fix the drawee 
and indorsers with liability, is not necessary for such a purpose in 
inland bills. Hubbar'dl v. Troy, 24 N. C., 134; 1 Parson's on Notes 
and Bills, 643: But even in foreign bills the protest may be waived., 
There the words, "I waive protest," or "waiving protest," or any similar 
words, infer that the protest i s  waived, and when applied to foreign 
bills, was universally regarded as expressly waiving presentment and 
notice, the protest being, according to the law-merchant, the formal and 
necessary evidence of the dishonor of such an instrument. In  waiving 
"protest," the party is considered not only as dispensing with a for- 
mality, but as dispensing with the necessity of the steps which must 
precede it, and of which i t  is merely the formal, though necessary, 
proof of what the law required. 2 Daniel on Neg. Ins., $1095. But 
when the waiver of protest is applied to inland bills, the protest having - - 

no application to such instruments, there is a diversity of opinion in  
the courts and text books. whether such a waiver would have the effect 
of dispensing with notice in an action upon an inland bill. But the 
better opinion is, that as the word "protest" has by general usage a 
well known signification, and wherever it is used, i t  is supposed to mean 
something more than the formal declarations of a notary. Hence, Mr. 
Daniel, who is very high authority on the subject, says, "the weight, as 
well as the number of authorities, predominates in favor of construing 
a waiver of 'protest' to signify as much when applied to inland bills 
and notes, as when used in respect to a foreign bill." 

"Inland bills and promissory notes may be protested, by statutory 
enactments, in many States, and the protest is accorded the same effect 
as to them, when i t  is made, though i t  is not necessary to make it, and 
the weight, as well as the number of authorities, predominate in favor 
of construing a waiver of protest to signify as much when applied to 

inland bills and notes, as when used in respect to a foreign 
(540) bill." Ibid., and the cases cited in  Note 2. 

The doctrine there laid down, must then apply to this bill, for 
we have a statute which provides that when it may be necessary to 
prove a demand upon, or liotice to the drawer or indorser of a bill of 
exchange, or a promissory note, or other negotiable security, the protest 
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taken before a proper officer shall be p&rna facie evidence that such 
demand was made, or notice given, in !he manner set forth in the pro- 
test. The  Code, $49. 

Our conclusion is, there was no error. The judgment of the Superior 
Court is therefore affirmed. 

No error. Affirmed. 

Cited: Bank: v. Bradley, 117 N.  C., 530; Main v. Field, 144 N. C., + 

308; Rasberry v. West, 205 N.  C., 408; Pearson v. Westbrook, 206 
N. C., 911. 

H. C. ECCLES v. STEPHEN TIMMONS, et als. 

Judicial Xale-Purchaser at. 

Where, in a proceeding to sell land by decree of a Court, the pleadings and 
proceedings purport to sell a perfect title, a purchaser a t  such sale will 
not be required to pay the money and take the land, if it turns out that 
the title is imperfect; but where the true state of the title is set out in 
the pleadings, he will not be released from his bid, if the title is not 
good. 

(Nmith v. Brittain, 38 N. C., 347; cited and approved). 

Appeal from an order made by the clerk in a special proceeding pend- 
ing in the Superior Court of NECKLE.NBURG County, heard by Shipp, 
Judge, at Chambers. 

The plaintiff alleges that he, as owner of an undivided moiety of the 
land in his petition described, consisting of several parts, and lying in 
the city of Charlotte, is a tenant in common with the defendant, to 
whom the other moiety belongs, and demands a partition thereof, 
which cannot be effected, except by sale, without injury to the (541) 
interest of the tenants. The petition avers that the defendant's 
title is derived under a deed made by S. M. Timmons, a previous 
proprietor, on May 5th, 1886, of which a copy is annexed, conveying 
said moiety to the use of the defendant, S. F. Timmons, for life, and 
afterwards to the use of the infant defendants, her children. The adult 
defendants, Stephen arld wife, file their answers, as do the infant de- 
fendants by their guardian ad litem, not controverting the material 
allegations of the plaintiff. The decree of sale was accordingly made, 
and commissioners appointed for that purpose, who were directed to sell 
on a credit of six months for four-fifths of the purchase money, and to 
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require a cash payment of one-fifth, the deferred payments being secured 
by notes, bearing interest at  the-rate of eight per cent. per annum. 

The sale was made, with a report thereof, of the premises in three 
parts, and they say the purchasers have complied with the conditions 
and terms of sale, and that the parcels brought a fair and reasonable 
price, and they recommend confirmation. The report of the sale of 
that portion from which the appellant seeks to be relieved, is in these 

. words: "And at the same time and place, T. M. Hargett became the 
highest and last bidder, in the sum of six hundred and five ($605) 
dollars f w  that lot of land and premises in  said square No. 69, begin- 
ning a t  a stake, the corner of the first named lot on Second street, and 
runs with the line of said first named lot purchased by H. C. Eccles, 
to a stake on Haltom's line; thence with Haltom's line northwest 66% 
feet to a stake in said line; thence parallel with Church street 78v2 
feet to Second street; thence with Second street to the beginning." 

The report of the sale was confirmed, there having been no exceptions 
entered thereto. 

On July 14th) 1886, the commissioners issued a notice to T. M. 
Hargett, the purchaser of lot No. 2, of an intended motion for 

(542) judg&ent against him for $1,105, less a credit of $221, the same 
being the unpaid purchase money, with interest from June 1st) 

1885. To this motion, an answer was put in as follows: 
"T. M. Hargett, responding to the motion for a summary judgment 

against him upon the notes given for the unpaid purchase money for 
lots No. 2 and 3, purchased by him as set forth in  report of commis- 
sioners, says : 

"That this respondent is ready and willing to perform said contract 
on his part, and pay the balance of said purchase money due upon the 
notes he gave therefor, if a good and sufficient title to the property he 
purchased could be made to him by this Court. That in said proceed- 
ing and decree thereon, this Court, as respondent is advised and believes, 
undertook to convey to the purchasers of said lands the whole right, 
title and interest in said lands, and i t  was averred that the whole in- 
terest in same was in the parties then before the Court. Respondent 
is advised and believes, that under his said purchase and the deed which 
the commissioners propose to execute to him, he will not get a good 
title to the one undivided half interest of the said property, and he 
attaches to this answer a copy of the deed from S. M. Timmons to his 
wife S. F. Timmons, and the other defendants, his children, now living. 

"Respondent avers, as he is advised and believes, that under the pro- 
visions of said deed, children yet to be born to the said S. M. and S. F. 
Timmons, may become the owners of the said undivided half interest in 
said property, and cannot be made parties to said proceedings, and can- 
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not be represented in this Court by any class now before the Court, or 
be bound by any decree of this Court. 

('Wherefore, respondent prays that judgment shall not be entered 
against him on said notes. but that the sale made shall not be con- - 
firmed, but same shall be set aside, and respondent be released from 
all further liability for the purchase money of said land or any part 
thereof ." 

The deed referred to in the complaint, and upon the pro- (543) 
visions of which resistance is offered to the proposed enforced 

A & 

payment, contains a covenant of seizin made to the two infant defend- 
ants, William C. and Charles M. Timmons, with the following declared 
trusts: "For the uses, interest and purposes hereinafter mentioned, that 
is to say, to permit the said ~ a l l i e , d u r i n ~  the term of her natural life, 
or {uring the time that she continues my wife or widow, to collect the 
rents or profits of the said property, and to apply the same towards 
the maintenance of herself, and the education and maintenance of my 
children above mentioned, and such as may be hereafter born to me by 
her, such application of the rents and profits to continue until the 
youngest child is under (arrives at, is probably meant) the age of 
twenty-one years; and then to the use of my said wife and children, 
now born, or to be born, share and share alike, during the life and 
widowhood of my said wife; or upon her death or second marriage, 
then to the use and behoof of my children then living, and to the issue 
of such as may be dead, to them and their heirs forever, share and share 
alike, representatives to take per stirpes." 

The deed is executed by the defendant, Stephen Timmons; and bears 
date May 6th) 1876. 

Before the clerk, the motion for judgment was denied upon the facts 
set out in the respondent's answer and found to be true, and on appeal 
to the Judge, the ruling was reversed, and judgment rendered against 
said Hargett, from which he appeals to this Court. 

Mr. Armisted Burwell, for the plaintiff. 
Mr. D. G. Powle, for the defendant. 

SMITH, C. J. (after stating the facts). I t  will be observed, that the 
title of the defendant-tenants is set out in the petition and a 
copy of the deed under which they derive it, annexed thereto. (544) 

With the information thus furnished or of easy access, the 
purchaser bids for the lot, pays part of the purchase money, and secures 
the residue by a note with the allowed credit. This credit expired on 
December lst, 1885; and seven months thereafter, when served with a 
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notice of a demand for judgment, for the first time the defence is set up 
of an imperfect title to the lot. 

I t  is not a case when, upon the face of the pleadings, a perfect title 
purports to be sold that is afterwards discovered to be defective, when 
the Court will relieve and not compel the purchaser to pay for what 
he does not get. But the true state of the title appears in  the aver- 
ments in the petition itself, so that every bidder may know by examina- 
tion what estate he will acquire in the land, and his bid must therefore 
be regarded as his own estimate of the value of what he may buy and 
the Court may direct thereafter to be conveyed. 

"A sale by the Master in a case of this kind, (for partition)," says 
RUFFIN, C. J., in  Smith v. Bhttaiw, 38 N. C., 347, (351) ; "is but a 
mode of sale by the parties themselves. I t  is not merely a sale by the 
law, i n  invifum, of such interest as the party has or may have in which 
the rule is, cavebt emptor, but professes to be a sale of a particular 
estate, stated in  the pleadings to be vested in the parties, and to be dis- 
posed of for the purpose of partition only. Thereupon, if there be n o  
suck title, the purchaser has the same equity against being compelled to 
go on with his-purchase, as if the contract had been made without the 
intervention of the Court; for i n  truth, the title has never, been 
judicially passed on between persons contesting it." 

So, if a purchaser neglects to look into the title, i t  will be coqsidered 
his own folly, and he can have no relief. Sugden on Vendors, 347. 

The petition in the present case truly represents the interests 
(545) of the parties to the proceeding, and the purchasers, presumed 

to know the law, buy such as they possess, and therefore ought 
to pay his bid. We have not laid stress upon the provisions of the deed 
out of which the difficulty arises, nor to the numerous cases which have 
been before the Court and are pressed i n  the argument of appellant's 
counsel; nor to a possible construction, which puts the legal estate in 
the covenantees and invests i t  with the trust declared in the concludinp: - 
clause of the deed, so that these are represented by the trustees, since 
it is not material to decide whether a full and perfect title can be 
transmitted to the appellant, inasmuch as he gets what he bought, and 
there are no equitable circumstances which entitle him to the relief 
asked. 

There is no error, and this will be certified that the cause may proceed 
according to law. 

No error. Affirmed. 
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JOHN I?. SPENCE et al. v. JACOB CLAPP. 

Judge's charge-Assigmmen,t of Error. 

1. Where the evidence presents the case in two aspects, it is proper for the 
trial Judge to charge the jury upon the law as it arises upon both askcts, 
and then leave the question of fact to be passed on by the jury. 

2. I t  cannot be assigned as error on appeal, that the jury did not give due 
consideration to the evidence, considered in one aspect of the case. This 
is addressed to the discretion of the trial Judge on an application to set 
aside the verdict. 

CIVIL ACTION, tried before Gilrner, Judge, and a jury, at  December 
Term, 1885, of GUILFORD Superior Court. 

This action, begun before a justice of the peace on May 23d, (546) 
1884, and after judgment, removed by defendant's appeal to the 
Superior Court, is upon two notes under seal, each in the sum of $85, 
and dated and bearing interest from July 8th, 1882, executed to W. H. 
McDaniel or bearer, and due at  nine and twelve months respectively. 
The complaint alleges that the notes belong to the plaintiff, while they 
bear no indorsement. The answer sets up many defences, and among 
them that a contemporaneous agreement was entered into between the 
parties, of which the execution of the notes was part, by the provisions 
of which, upon a contingency which has occurred, the said notes were 
to be surrendered to the defendant; and, if the plaintiffs are verbal 
assignees, they took the notes subject to all defences that could be made 
in an  action by the assignor. 

The agreement has reference to a sale of a patented right, designated 
as ('L. J. Dicht's improvement in  bee-hives, patented December 16th, 
1813," for the county of Onslow in this State, with certain enumerated 
privileges elsewhere to be exercised, and contains these provisions : '(And 
i t  is agreed, that the party of the second part, (the defendant), is to 
use due diligence in  the manufacture and sale of said bee-hives, with 
the right of use for the same, and the territory for the same, and on 
failure to make two hundred and fifty-five dollars by the sale of said 
patent, by the time said notes become due, the contract is null and void; 
and the deed of said territory, with all other papers, with what has 
been made by selling said patent, are to be delivered to the party of the 
first part, and said notes, or two hundred and fifty-five dollars in cash, 
shall be delivered to the party of the second part." 

Upon issues submitted to the jury, they find that the contract set up 
in the answer was a part of the contract, of which the notes in suit were 
the other part;  that the plaintiffs are not purchasers for value, and 
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without notice of the defendant's 'equities against the assignor; 
(647) and that the defendant has performed his part of the contract. 

The matter in controversy presented in  the record, was 
whether the defendant had made the effort and used the diligence re- 
quired in  his stipulation for the manufacture and sale of the patented 
article, within the defined territory; a d  upon this issue, the defendant's 
testimony, which is  all the evidence offered, w'as as follows: "That in 
the Fall  of the year 1882, after the contract was made in  July of that 
year, and also in 1883, after July  of that year, he went to Onslow 
county; that his trip lasted thirty days or more; that he never made 
a sale of a right to territory under the patent as authorized by the 
contract, nor of a hive; that he did not find any one in'onslow who 
wanted bne of the hives, although he tried all he could to recommend 
and introduce them; that he did not manufacture the hives, because he 
could buy them cheaper at High Point; that he went to High Point to 
take up the notes in the summer of 1884; that he did not get them, 
because McDaniel was gone, and witness had never seen him since." 

Upon the cross-examination, the defendant said that he had been in 
the habit of going to Onslow county for several years before making 
the contract in  question; that he drove across the country from his 
home in Guilford county, a distance of about two hundred and fifty 
miles, driving a wagon loaded with flour, and that i t  was his custom 
to exchange the flour for fish and oysters, which he took back with him 
on his hoke trip, and that these trips were generally made in the Fall 
of the year; that in  the autumn of 1882, after the contract was made 
in July, he went to Onslow county with a load of flour, partly to pay 
expenses and to exchange the same for fish and oysters; that it generally 
took thirty days to make the trip to Onslow, nine or ten days to go 
and eight or nine days to return; that he bought two of the hives from 
RufelSllmmers on the day he made the contract, and took them home 

and put into them swarms of bees; that afterwards he bought 
(548) other hives of the same kind, to the number of fifteen a t  High 

Point, from one Snow, and had seven of them now; that they 
were good hives, and he made honey with them, thirty-two pounds in 
one year, and had no fault to find with them; that when he went to 
Onslow in the Fall of 1882, he did not take any hive with him to 
exhibit; that the reason was, he was afraid he would break i t  to pieces 
in  his wagon; that he did not take the specifications of the patent, nor 
any plates nor pictures of the'hive for exhibition to aid the sale, but 
took a printed paper with a bee on it, which set forth the advantages 
of the hive, and how people had made money on it, and explained to 
the citizens the working and structure of the hive with such aid, and did 
all he could to make sales, and thinks the people understood the hive 
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from his descriptions and explanations; that he spent two weeks on the 
first tr ip canvassing bee men and those interested in raising bees and 
honey; that the picture of the bee spoken of might have been on an 
envelope. 

The Court charged the jury, that if they found as claimed by the 
defendant, that the defendant thoroughly canvassed the territory pur- 
chased by him, called the attention of persons there interested i n  bee 
culture to the nature and structure of the hive he offered to sell, made 
two trips to the county of Onslow, in  which he spent two weeks thus 
engaged, but failed to make a sale of either hive or right, then they 
should find that he exercised due diligence, and that they should find 
the fourth issue in the affirmative. But on the other hand, that if, as 
i t  was claimed by the plaintiffs, the defendant only undertook the sale 
as a mere incident to his regular trips to Onslow county for other pur- 
poses, and took nothing with him to enable him to  attract attention to  
the merits of his hive, neither a model, nor a design, nor any drawings 
or illustrations, and made no real effort to  sell, except when it came in  
his way, while engaged i n  his other business, to speak of it to 
others, then they must answer the fourth issue in the negative. (549) 

At the special request of plaintiffs, the Judge instructed the 
jury, that they were not to consider the alleged effort of the defendant 
to sell on his second trip, but were confined to the trip in the Pall  of 
1882, in answering the fourth issue. 

The plaintiffs except to the charge on the ground: 
1. That the whole evidence of the defendant must be taken together, 

and that as a whole, the facts presented do not constitute due diligence; 
and that it was error to instruct the jury that they could in any con- 
tingency, under the evidence, find the fourth issue in the affirmative. 

2. That the jury did not properly respond to the instructions of the 
Judge given in the second part of his charge, in  which he says the jury 
might find the fourth issue in  the negative, because the evidence did 
show, without contradiction from any source, as recited in said charge, 
that the defendant did not take with him the proper appliances to enable 
possible purchasers to understand the nature of the invention, and if 
believed by the jury, this state of facts would establish a want of due 
diligence, and would require the jury to find the fourth issue in  the 
negative. 

Mr. Levi M. Scott, for the plaintiffs. 
No counsel for t h e  defendant. 

SMITH, C. J., (after stating the facts). We are unable to see any 
just ground for exceptions to the charge as to what constitutes due dili- 
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gence under the circumstances, and what falls short of it. How more 
explicit could i t  be than in the enumeration of the facts testified to, and 
upon which the measure of defendant's duty was dependent? The ex- 
pression, "thoroughly canvassed," i n  the instructions, comprehends a 
series of active and energetic efforts to make sale of the hive4 and must 

necessarily be general. I t  cannot be expected that it should men- 
(550) tion them in detail, when the evidence was before the jury, of 

the acts in  which the canvassing consists. The Court does 
declare the law upon the hypothesis of the acceptance of the facts, in  
one and another aspect of the evidence, and in our opinion quite as 
favorably to the plaintiffs as they could ask. I t  is not always prac- 
ticable to so separate the facts as to raise a question of law for the 
Court, for they are often Jlended, and must be passed on by the jury 
under appropriate directions of the Court. 

Taking the alternative instructions, which upon one statement of the 
facts, show the exercise of due diligence, and upon the other, want of it, 
and leaving to the jury to determine what, upon the evidence, were 
those facts to which the instruction is applicable, the Court has done all 
required for the rendering of an intelligent verdict. 

The second exception to the charge, that the jury did not properly 
respond to the second part of the instructions, or, in other words, to 
give due weight to the evidence tending to show the absence of due 
diligence, is addressed to the discretion of the Judge in an application 
to set the verdict aside, and cannot be entertained in this Court. 

We discover no error in the charge, nor in admitting the contract 
out of which the defence arises, in  evidence. Indeed, this last exception 
was not urged in  the argument, and we suppose was not relied on by 
the appellants. 

The judgment must be affirmed. 
No  error. Affirmed. 

Cited: Spen'ce v. Smith, 101 N.  C., 238; S. v. Mel'ton, 120 N.  C., 597. 

(551) 
W. B. B'ERRALL et al. v. E. S. BROADWAY. 

Marriag e-New Trial-Equit y Practice- Judge's Charg e-Evid ence- 
Province of the Jury. 

1. Where, under the former practice, a Court of Equity sent an issue to be 
tried by a Court of Law, it never granted a new trial, but this might be 
had in a proper case, by an application to the latter Court. 
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2. The effect to be given to testimony is exclusively for the jury, and it is 
error for the trial Judge, in his charge, to instruct them that in finding 
a fact, they must be guided by the rules which Chancellors have laid 
down for their guidance, where they were required to pass on the facts. 

3. So, while a Chancellor would require very strong evidence to rebut the 
fact of marriage where the parties have lived together as man and wife, 
and have generally been so reputed to be, after the death of one of them, 
it is error for the Judge to charge the jury that they must be governed 
by this rule. 

4. Where a man and woman have lived together in adultery, the burden of 
proof is on those who allege a subsequent marriage to prove it, and the 
fact that there was a general reputation in the community that they were 
afterwards married, and the declarations of the man that such was the 
case, does not require strong and convincing evidence to rebut it, but it 
must be left to the jury to decide the fact of marriage upon a preponder- 
ance of evidence. 

5. In  cases where the character of the evidence is suspicious, the trial Judge 
may call the fact to the attention of the jury, as in the case of accom- 
plices, or near relatives of the accused, or  of fellow-servants, or of a 
witness who has sworn falsely in a part of his testimony, but these mat- 
ters of discredit are for the jury to consider, and the Judge can only 
caution the jury, so as to induce them to make a careful scrutiny of 
such evidence. 

(Peebles v. PeebEes, 63 N. C., 656; Rogers v. Goodwin, 64 N. C., 278; Btate 
v. Haseu, 19 N. C., 390; Btate v. Har&in, Ibid., 407; Btate v. Jirm, 12 N. C., 
508; State v. Williams, 47 N. C., 257 ; State v. Nash, 30 N. C., 35 ; State v. 
Nat, 51 N. C., 114 ; State v. Smith, 53 N. C., 132 ; State v. NobZett, 47 N. C., 
418; Wisemn v. Oor?vish, 53 N. C., 218; PZgnt v. Bodenhamzer, 80 N. C., 
205 ; approved. Jackso% v. Rhern, 59 N. C., 141 ; distinguished.) 

SPECIAL PROCEEDING for partition, heard on issues joined (552)  
before the Clerk, before Clark, Judge, and a jury, a t  August 
Term, 1886, of the Superior Court of LENOIR County. 

The  defendant appealed. 
The facts appear i n  the opinion. 

Mr. Geo. V. 8tvong; for the plaintiffs. 
Mr. Geo. Rountree, (MT.  A. J. Loftin was with him bn the  brief), 

for the defendant. 

SMITH, C. J. I n  this proceeding for partition, the petitioners allege 
that  by the death arid intestacy of Jesse W. Broadway, the lands de- 
scribed in  the petition descended t o  them and the defendant, his children 
and heirs a t  law, as tenants in common. The defendant i n  her answer,. 
claiming to be sole heir a t  law of the intestate by his  deceased wife, 
alleges that  the other than W. B. Ferrall,  are the illegiti- 
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mate offspring of an illicit intercourse kept up after her mother's death 
between the intestate and one Elizabeth Oxley, during which they were 
born, and as such are not entitled to any part of his estate. 

The sole issue submitted to the jury was: 
Are the plaintiffa, or any of them, co-heirs with the defendant of the 

late Jesse W. Broadway; if so, which of them? And to this,' the 
response is: "Yes, as to Meade, Alice and Willie." 

Upon this finding,, remitted to the Clerk before whom the proceedings 
originated, for his further action, and the denial of a motion for a new 
trial, the defendant appeals, assigning errors alleged to have been com- 
mitted during the trial before the jury. 

The sole inquiry upon which evidence was offered, was whether any 
marriage had ever taken place between the parents of the petitioners, 
and if so, at what time, and the verdict fixes it at a time antecedent to 

the birth of the youngest children, so that while they are legiti- 
(553) mate, the others are found to be bastards. The testimony fully 

establishes the illicit origin of the sexual intercourse, maintained 
during many years between the parties, and the illegitimate birth of 
three children, after which, if at all, the relation was rendered lawful 
by their intermarriage. Such is the finding of the jury. There was 
no direct evidence of an actual marriage, no witness being produced who 
was present when the ceremony was performed, and no evidence found 
of the issue of a marriage license authorizing it. The nearest approxi- 
mation to such proof, is the intestate's declaration one Sunday evening 
that he was going off to be married, and his going off and returning with 
the said Elizabeth, but he did not then say he had been married, and 
there was evidence of his having been seen going in a different direction 
from that leading to the county to which he had said he was going. 

The evidence consisted in declarations of the intestate, wholly irrecon- 
cilable, as to his marriage-his recognition of the paternity of the 
children-the internal domestic management of affairs, as if the parties 
were husband and wife, and general reputation, was in conflict. There 
was produced an entry in the family Bible, written by the intestate, of 
the births of the three younger children, each of whom is described as 
the child '(of J. W. Broadway and Elizabeth his wife," and the date 
of their respective births given. 

The witnesses to the general reputation and to the declaration of the 
intestate, were numerous, and their testimony entirely different, except 
as to the earlier period of the intercourse, when there is a general con- 
currence as to its unlawfulness. 

We do not find it needful to reproduce in detail the evidence, as this 
general statement of its kind and character will suffice to render in- 
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telligible the instructions, the examination and disposal of which will 
dispose of the appeal. 

The plaintiff asked several instructions as follows : (554) 
"1. When a man and woman have lived together for many 

years, treating each other as man and wife, and have been so reputed 
to be in  the neighborhood where they lived, during all the time in 
which they thus cohabited; and when they have had children, which 
were treated by the parents as legitimate up to the time of the death 
of the latter, the testimony which should induce a Court to declare 
against the marriage of the parties, and thereby to bastardize their 
issue after their deaths, ought to be so overwhelming as to leave not a 
doubt about the facts thus declared. Given-subject to the second in- 
struction given for defendant. 

"2. When a man and woman have lived together for many years, 
treating each other as man and wife, and have been so reputed to be 
i n  the neighborhood where they lived, up to the time of their deaths, 
and when they have had. children which were treated by the parents as 
legitimate, up to the time of the death of the latter, the testimony which 
should induce a Court to declare against the marriage of the parties, 
and thereby to bastardize their issue after their deaths, ought to be so 
overwhelming as to leave not a doubt about the facts thus declared. 
Given-subject to second instruction given for defendant. 

i t  3. Where a man and woman lived together for many years, treating 
each other as man and wife; and where they have had children which 
were treated by their parents as legitimate, up to the time of the death 
of the latter, the testimony which should induce a Court to declare 
against the marriage of the parties, and thereby to bastardize their 
issue after their deaths, ought to be so overwhelming as to leave not a 
doubt about the facts thus declared. Given-subject to second instruc- 
tion given for defendant. 

"4. The principle that the validity of a marriage ought not to be 
questioned after the parties, or either of them, have by death been 
deprived of the opportunity of supporting i t  by proof, may well 
influence the jury in deciding upon the existence of the marriage (555) 
after the death of both, or either of the parents. Given after 
being modified as follows: 'But the fact of marriage or no marriage is 
entirely a question for the jury to ascertain upon all the evidence in 
.the case.' 

"5. The cohabitation of a man and woman as man and wife, is pre- 
sumed to be lawful until the contrary appears, and the burden of prov- 
ing such cohabitation unlawful, i s  upon him who asserts it, in  this case, 
the defendant. Given, subject to second instruction given for defendant. 

"6. A marriage is valid, if solemnized by one having authority to do 
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so, although no license was obtained, no bond given and no certificate 
returned by the person solemnizing the marriage." Given. 

The several instructions given at the request of the defendant, in- 
corporated in  those numbered 1, 2, 3 and 4, as a qualifying condition 
of each, is this: 

"2. That if the jury should believe that the intercourse between 
J. W. Broadway and Elizabeth Oxley began meretriciously, or that it 
was even illicit, then there is no presumption of marriage from repu- 
tation, but the inference is that the unlawful commerce continued to 
exist, and plaintiffs must show a change in their intercourse, or the 
jury must find against a marriage." Given. 

This eharge is supposed to be sanctioned by the words used by BATTLE, 
Judge, delivering the opinion in Jackson. v. Rhem,  59 N. C., 141, who 
says: "We arc of opinion, that when a man and woman have lived 
together for many years, treating each other as man and wife, and have 
been so reported to be in the neighborhood where they lived, during 
all the time in which they thus cohabited, and when they have had 
children, which were treated by the parents as legitimate up to the 
time of the death of the latter, we think that the testimony which 
should induce a Court to declare against the marriage of the parties, 

and thereby bastardize their issue after their death, ought t o  be 
(556)  so overwhelming as not  f o  leave a doubt about the facts thus  

declared." 
I n  this case, issues had been sent to a Court of law, to obtain the 

responses of a jury to an inquiry as to thc marriage of the parents of 
certain of the plaintiffs and their birth in wedlock, to which an affirm- 
ative response was returned, and the language quoted was in answer to 
a motion rnade in the Supreme Court, exercising its functions as a 
court of equity, for the dismissal of the bill notwithstanding the verdict, 
or to order another trial of the issue, on the ground that the verdict 
was against the weight of evidence. 

The case states, that testimony in the form of depositions to be used 
on the hearing, and on the removal of the case transmitted with i t  to 
this Court, as we ui~derstand thc record, taken on both sides, rnade i t  
apparent that the father and mother of the feme plaintiff lived together 
for twenty years as man and wife, and were reputed as such in the 
neighborhood, but there was no evidence that they had been actually 
married. A copy of a marriage bond was produced, whieh recited that. 
these parties had obtained license to intermarry. The adversary evi- 
dence was of declarations made by the man, both before and after the 
death of his reputed wife, that he had never married her. 

I t  may be remarked in reference to the motion, that a court of equity, 
in sending out an issue to be tried before a jury in  a court of law, 
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never grants a new trial, for reasons set out in the later cases of Peebles 
v. Peebles, 63 N. C., 656, and Rogers v. Goodwin,, 64 N. C., 278, while 
in a proper case i t  might be had in the Court where the issue was tried. 
With the proofs before the Court, fortified by the verdict of the jury, 
the dismissal of the bill was wholly inadmissible. 

But whatever proofs the Judge, passing upon the facts, may pre- 
scribe for his own action as needful to overcome the presumption of the 
legality of the intercourse continued for so long a time, and sus- 
tained by reputation, when by death it has ceased to exist, we (557) 
know of no rule of law which permits the Court to give so 
rigorous and unusual an instruction to guide and control the jury. 
While it would not be improper in ' the Judge to caution the jury in 
considering and acting upon the evidence, in  view of its consequences, 
they are alone to determine the facts, upon evidence permitted to be 
heard, and producing conviction upon their own minds. What effect 
is to be given to testimony competent in  law to establish a fact, belongs 
exclusively to the jury to determine, as also the credibility of witnesses 
who give the testimony. This is so universally recognized and acted on 
in the administration of the law in tribunals condtuted of a judge and 
jury, and exercising their separate functions, as to need no support 
from references. The error committed in  the charge, is in  imposing 
upon a jury the rule which a Judge, passing upon facts without a jury, 
prescribed for his own action, as one which the jury is bound to obey. 

Thus, it was once supposed that the unsupported testimony of an 
accomplice in crime was insufficient to convict the accused, but it has 
been decided that no such stubborn rule prevails, and that such testi- 
mony "if i t  produces undoubting belief of the prisoner's guilt, is suffi- 
cient to warrant a verdict affirming his guilt." State v. Haney, 19 
N.  C., 390; State: v. Hard&% Ibid, 407. 

So  i t  was once held (State v. Jim, 12 N. C., 508)) that when a jury 
find a witness swearing corruptly false in  a material matter before 
them, they are bound to discard his testimony altogether upon the 
maxim falsum in, uno, falsum in, omnibus, but upon a very thorough 
examination of the ruling and of the authorities bearing upon the sub- 
ject, a different conclusion was reached and announced in  State v. 
Williams, 47 N.  C., 257, in the opinion delivered, in which PEARSON, J., 
thus speaks: "It is the exclusive province of the jury to decide issues 
of fact, and to pass upon the credit of witnesses. When the credit 
of a witness is to be passed on, each juror is called on to say 
whether he believes him or not. This belief is personal-indi- (558) 
vidual-'and depends upon an infinite number of circumstances; 
and any attempt to regulate or control it by a fixed rule is impracticable, 
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worse than useless, inconsistent and repugnant to the nature of a trial 
by jury, and calculated to take from it its chief excellence, on account 
of which i t  is preferred by the common law to any other mode of trial, 
and to adopt in  its place, the chief objection to a fixed tribunal." 

The proof seems to have been deemed by the jury amply sufficient to 
prove the illegitimacy of the three first born children, from whom the 
verdict separates the three of later birth, so that the illicit intercourse 
in  defiance of law was kept up for a series of years, and the charge, 
more appropriate, given a t  the defendant's instance that the presumption 
is that the same unlawful intercourse was continued and needed rebuttal, 
by showing a marriage, by which its character was changed from an 
unlawful to a lawful sexual commerce. I t  is not a case of consistent 
reputation, accepted by the public, and the maintenance of the inter- 
course appropriate to the marriage relation, attempted to be subverted 
after death with the results to the offspring, but a case of questionable 
reputation and of contradicting declarations of the intestate, leaving 
to the jury to find upon the preponderance of evidence, if any marriage 
had taken place in removal of the inference to the contrary. But if 
this were otherwise, to direct the jury to find the fact of marriage, 
unless the testimony in disproof was "so averwhelming" as not to leave 
a doubt about the fact, is not sanctioned by any rule known to us, and 
is  an unwarrantable interference with the jury as the triers of contro- 
verted facts. 

The charge is not corrected, and its objectional features removed, by 
the reference to the second instruction to which i t  is subjected; for 

while the latter is appropriate and proper, its efficacy is  neutral- 
(559) ized by the part of the instruction to which we have adverted 

preceding it. I f  cautionary words have been used in calling 
the attention of the jury to the possible consequence of a verdict declar- 
ing the illegitimacy of the plaintiffs, to induce a careful scrutiny of the 
evidence, i t  might not have overstepped the limits of judicial right, as 
in regard to the testimony of an accomplice; State v, H a ~ d i a ,  19 9. C., 
407; or the discredit attaching to the testimony of near relations; 
State v. Nash, 30 N. C., 35; or to that of fellow-servants; State v. 
Nat,  51 N. C., 114; or the detection of a witness i11 a false statement 
upon his sworn examination; State v. Smith, 53 N. C., 132; but these 
matters of discredit are for the jury to weigh and consider, and are not 
rules of law to control the jury; Xtate v. Noblett, 47 N. C., 418; Wise- 
man v. Cornish, 53 N. C., 218; Flynt v. bod em ha me^, 80 N. C., 205. 

For the error in the instruction pointed out, the defendant is entitled 
to have the verdict set aside, and an order for a venire de novo, and it 
is so adjudged. 'Let this be certified. 

Error. Reversed. 
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Cited: S. v. Byers, 100 N.  C., 518; Berry v. Hall, 105 N. C., 164, 
165; Osborne v. Wilkes, 108 N.  C., 672; Bonner v. Hodges, 111 N. C., 
68; Hopkins v. Bowers, ibid., 179; B m k  v. Gilmer, 116 N.  C., 703; 
Cobb v. Edwa~ch ,  117 N. C., 252; Kelly v. McNeill, 118 N. C., 354; 
Edwards v. Phifer, 120 N.  C., 406; Austin v. S t e w a ~ t ,  126 N .  C., 528; 
Lehew v. Hewett, 138 N. C., 10;  Pmley  v. Praley, 150 N.  C., 504; 
Ellett v. Ellett, 157 N.  C., 163; Perebee v. R. R., 167 N. C., 299; 
Goodmm v. Goodmaw, 201 N.  C., 810. 

A. C.  BENTON et al. v. SARAH BENTON et al. 

La!ndlord and tenawt-Est op pel-Evidence. 

1. Under the present system, a judgment in an action to recover land is as 
complete an estoppel as in any other action. 

2. A tenant is estopped to deny his landlord's title, but when the plaintiff 
fails to show any title in himself, and relies entirely on this estoppel, 
the judgment should only be that he recover the possession, and the de- 
fendant should be left free to assert any title he may have in another 
action. 

3. Where the plaintiff sued for two tracts of land, and the defendant denied 
there wns any contract of renting as to one of them, and the plaintiff 
testified that he intended to rent all the land he had title to, and that 
the defendant had the right to cultivate both tracts, but that he did not 
expressly mention the one in dispute; I t  was held, sufficient evidence to 
extend the estoppel to both tracts. 

(Ri ley  v. Jordan, 75 N. C., 180; Pate v. Turner-, 94 N. C.,  47; cited and 
approved). 

CIVIL ACTION, tried before MacRae, Judge, and a jury, at  Fall  (560) 
Term, 1885, of ANSON Superior Court. 

There was a judgmemt for the plaintiffs, and the defendants appealed. 
The facts are fully stated in the opinion. 

Mr. J .  A. Lockhart, for the plaintiffs. 
Messrs. Payne and Vann filed a brief for the defendants. 

SMITH, C. J. The action is to recover possession of two tracts of 
land, described separately in the complaint, upon an averment of title 
in  the plaintiffs, which is controverted in the answer. I n  support of 
the claim, the plaintiffs introduced in  evidence a deed executed on June 
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29th, 1850, by W. B. McCorkle to Stephen W. Cole, Edmond J. Wad- 
dell and Hampton B. Harman, alleged to convey the larger of the dis- 
puted tracts, in trust to secure a large indebtedness and liability then 
resting on him. 

11. A deed for the same, made December 18th, 1852, by the trustees, 
to William A. Benton and Archibald C. Benton. 

111. A deed from Archibald C. Benton and James C. Carraway, 
assuming to act as trustee, under a conveyance from the former, for 
the undivided moiety of the tract, to the other tenant in common, Wil- 
liam A. Benton. 

IT. The will of the last named, dated May Ist, 1862, and proved in 
April, 1864, devising all the testator's lands to his brother, Archibald 
C., and sister Elizabeth, constituting the former trustee, to secure the 

separate estate of the latter. 
(561) The evidence to sustain the plaintiff's claim to the second or 

smaller tract, consists in a deed from William Hasker and others, 
to said Archibald C., and from the latter to the testator, William A. 
Benton. The Court ruled that these were insufficient to divert title out 
of the State and put it in  the plaintiffs, and the issue was thus made to 
depend on an estoppel, arising out of a contract of renting. I t  was 
shown that W. Henry Benton, husband of the defendant Sarah, was 
employed to oversee on the plantation when carried on by W. B. 
McCorkle, and moved upon it with his family about the year 1847 or 
1848, and died in  1858. Since this, she has continued to occupy the 
premises. 

I n  March, 1865, she executed a note, payable to the heirs of W. A. 
Benton on the first day of January following, for the sum of one hun- 
dred dollars, of the currency in  use when due, "for the rent of the land 
whereon I now live, belonging to the heirs of said W. A. Benton." 

I t  was further in  proof, that in 1850, the defendant B. H. Benton 
gave a note to A. C. Benton, promising to pay ('800 pounds of cotton 
for the rent of the Benton plantation for that year," and this was 
supplemented with par01 evidence of the relation of tenants and land- 
lord. 

The Court instructed the jury, that if the defendants leased the 
premises and occupied the land as tenants, they were not permitted 
under the rules of law, while continuing in possession, to dispute the 
lessor's title, and in  such case, the jury should return an affirmative 
response to the first issue. This is sustained by the case of Riley v. 
Jordan, 75 N. C., 180. The defendant insisted, that these rentings were 
of the larger tract, and did not embrace the smaller tract of forty-three 
acres, which was not parcel of the other. This inquiry was left to the 
jury, and it is now contended, upon no evidence tending to establish the 
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fact. The testimony of the plaintiff A. C. Benton, relating to this 
point, (and this is all offered), was as follows: "When I rented the 
land to defendant, I included the Benton or McCorkle tract, 
and this forty or forty-three acres. I rented all the land that I (562) 
considered I had title to, and included all the lands I had up 
there. She, (the defendant), had the right to cultivate any portion of 
the forty-three acres. I did not tell her specially about the forty-three 
acres." 

While it is true that a contract consists in the agreement of the minds 
of the parties to it, and is not what one alone intended, the testimony, 
unassailed by the defendant, purports to represent the renting as in  fact 
made for all the land, and though not very precise in terms, was in 
effect sufficient to warrant the extension of the estoppel to both tracts. 

But an estoppel may also arise out of the entry of the husband with 
his wife and family upon the premises as overseer for the party then 
in possession, which abided on her, she continuing the occupation, as the 
right to make use of i t  was transmitted with the successive conveyances, 
terminating with the plaintiffs. Inasmuch, however, as the plaintiffs 

1 failed to prove title in, themselves, and establish their right to recover 
possession by the technical rule growing out of the tenancy, the verdict 
should not have been altogether i n  the affirmative upon the first issue, 
but in favor of the plaintiffs, so far  as involves the regaining of posses- 
sion. The subject was considered in  a recent case, and this language 
was used: ('It would be obviously unjust to give a conclusive effect to 
a finding and judgment that title is in the plaintiff, which, as res ad- 
judicata, would conclude all further inquiry into the title, when the 
result is produced by a n  estoppel which only prevents a retaining of the 
defendant's possession." Pate v. Turner,  94 N. C., 47. 

Under our former system, no such consequences follow, for a re- 
covery in  ejectment was merely of the possession, the title being undis- 
turbed; but now the effect in an action respecting land is as conclusive 
as it is in  an action for personal property. But no complaint is made 
on this score in the record, nor is any exception taken to the 
charge in this particular. We do not feel at  liberty, therefore, (563) 
to disturb the verdict, but in  the rendition of judgment, as is 
said in the case referred to, i t  should be '(without finally determining 
the title," only for recovering "possession and damages," "declaring 
the defendants free hereafter to assert and maintain their title," if such 
they have. 

There is no error, and the judgment is affirmed. 
No  error. Affirmed. 
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J. H. MaGEE v. M. E. BLANKENSHIP et als. 

1. The declarations of the owner of land, made while in possession, in dero- 
gation of his title, are evidence both against him and one claiming title 
under him. 

2. I t  seems, that declarations made after the execution of a deed, but while 
the grantor remains in possession and exercising proprietary rights are 
admissible in evidence against the vendee. 

3. In an action for specific performance, where the defendant sets up a claim 
for compensation for improvements put on the land, evidence is  admis- 
sible to show the enhanced value of the lot, by reason of improvements 
put on it by the defendant. 

4. Evidence in writing, when the writing contains all the stipulations assumed 
by the person to be charged, and authenticated by his signature, is a 
compliance with the statute of frauds. 

5. So, where parties agreed by par01 to exchange lands, and afterwards one 
of them executed a deed to carry it out; I t  was held, that the deed was 
a sufficient writing within the statute. 

6. A par01 contract to convey land is  not void if not reduced to writing, and 
if it is afterwards reduced to writing, it removes the statutory impedi- 
ment and imparts to the contract an original efficacy. 

(Guy  v. Hall, 7 N. C., 150; Johnson v. Patterson, 9 N.  C., 183; Hatterwhite v. 
Hicks, 44 N. C., 105 ; Headen, v. Womack, 88 N. C., 468; HiZliard v. Phillips, 
81 N. C., 99 ; Blacknall v. Parish, 59 N. C., 70 ; Bomham v. Craig, 80 N. C., 
224 ; Foust v. Bhoffner, 62 N. C., 242 ; GWen v. The Railroad, 77 N. C., 
95; Mdxelt v. Bumlzatt, 49 N. C., 249, cited and approved). 

(564) CIVIL ACTION, tried before Graves, Judge, and a jury, a t  Spring 
Term, 1885, of the Superior Court of HALIFAX county. 

The  action, commenced against P. E. Blankenship, is to recover 
possession of a lot i n  the  towu of Weldon, i n  his  occupation, which 
formerly belonged to N. M. Long, who conveyed i t  to Annie T., wife 
of Lawrence F. Larkin, and the two last named, on December 1st) 1880, 
made a deed therefor to the plaintiff. The  said Blankenship died 
before answering, and Mary E., his widow, and William Blankenship, 
his son, and sole heir a t  law, an  infant, are made parties defendant i n  
his stead. 

The  said William, by his  guardian ad litem, puts i n  an answer deny- 
ing  the plaintiff's claim, and setting u p  an equitable defence of the 
following import : 
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H e  alleges that his deceased father owned another lot in Weldon, 
described in  the answer as bounded by Second street, North street, and 
the lands of L. J. Pair, which, under an agreement with said Lawrence 
F. Larkin, was to be exchanged for that now in suit, and each party to 
secure and pass a good title to the lot to be conveyed; and the deed 
of conveyance from Blankenship to be made to the wife of the said 
Lawrence F., the latter contracting in equalizing values, to furnish the 
lumber needed to erect buildings on the lot in  suit, and to obtain title 

/ thereto from said Long; that in pursuance of said agreement, the said 
Blankenship delivered possession of his lot to said Annie T., and re- 
ceived possession of the other from Larkin, and with the materials 
furnished by him, put up buildings thereon, which, in  his estimation, 
have enhanced the value thereof more than one thousand dollars; 
that Long, consenting to the omupation, soon after executed a (565) 
deed for the premises to said Lawrence F. at his instance and 
direction, and the latter made a deed therefor to said Blankenship, 
which was left with his wife, and by her destroyed; that said Lawrence, 
a t  his wife's instigation, then surrendered Long's deed to him, and pro- 
cured the execution of another for the lot to said Annie T., and this is 
alleged to have been done to defraud the 'said Blankenship, who remained 
i n  possession of the lot so improved up to the time of his death, while 
Larkin also continued in possession of the lot taken in  the exchange, 
and as if owner, conveyed the same by mortgage on March 10th) 18'79, 
to William H. Day, to secure liabilities therein recited and set out; 
that the said Annie T.  was well aware of the agreement for exchange 
and the action of the parties in  furtherance of it, as was the plaintiff, 
to whom the deed was made as a mere cover and device to complicate 
the controversy and embarrass the said Blankenship, and that Larkin 
and wife have moved from the State, and their residence is unknown. 
The plaintiff in his replication controverts all the allegations of fact 
out of which the defendants asserted equity arises. 

Issues were submitted to the jury, which with the responses, are set 
out in the judgment, as follows: 

"1. Did L. F. Larkin agree in  writing to convey the land in contro- 
versy to P. E. Blankenship ? Answer : Yes. 

"2. Did L. F .  Larkin pay N. M. Long the purchase money for the 
locus in quo? Answer: Yes. 

"3. Did L. F. Larkin sign and execute a deed to the locus in quo to 
P. E. Blankenship? Answer: Signed, but did not execute. 

"4. Was such paper writing from L. F. Larkin to Blankenship 
destroyed by Annie T. Larkin? Answer: Yes. 

"5. Did Annie T.  Larkin join with her husband in  executing Exhibit 
'A'? Answer: Yes. 
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"6. Has  Annie T. Larkin received the rents from the place 
(566) on Second street from March, 1877, till January, 1882, claiming 

the said property as her own? Answer: Yes. 
"7. Did J. H. MaGee have notice of the claim of the defendants at  

the time of his purchase ? Answer : Yes. 
"8. Has  P. E. Blankenship made permanent and valuable improve- 

ments on the locus in, quo by which the value of said lot is enhanced? 
Answer: Yes. 

"9. How much, if any, is the value of said lot enhanced by permanent 
improvements put on i t  by the defendant? Answer: $1,066. 

''10. What was the annual rental value of Blankenship place? 
Answer: $120 per annum. 

"11. Did L. F. Larkin procure the deed from N. M. Long to be made 
to his wife with the intent to defraud I?. E. Blankenship? Answer: I t  
does not appear in  evidence. 

'(12. I s  the plaintiff the owner in fee simple of the land described in  
~ 

the complaint ? Answer : Yes. 
"13. Do the defendants wrongfully detain possession of said land 

from the plaintiff? Answer : No. 
"14. What damages has the plaintiff sustained by reason of such 

detention of possession? Answer : $120 per annum. 
"The three last issues submitted by the plaintiff." 
On this verdict, the Court gave the following judgment: 
"It is ordered, adjudged and decreed that the plaintiff, Jas. H. MaGee, 

holds the real estate in  the complaint specified and described, as a 
trustee for L. F. Larkin; and it is further ordered and decreed that 
the said Jas. H. MaGee execute and deliver to the defendants a deed in 
fee simple for the real estate in  the complaint described. I t  is further 
ordered and decreed that the defendant Mary E. Blankenship and the 
defendant Jno. T. Gregory, guardian ad litem to the infant defendant, 
William Blankenship, execute to L. F. Larkin a deed in fee simple to 
the real estate on Second street, in the town of Weldon, North Carolina, 
which is fully described in  the defendants' answer, and that said deeds 

be recorded in  the office of register of deeds for Halifax county, 
(567) North Carolina; and it is further adjudged that the defendants 

recover of the plaintiff and his prosecution bond the costs of this 
action, to be taxed by the clerk." 

From this judgment the plaintiff appealed. 

Mr. R. 0. Burton, for the plaintiff. 
Mr. W. H. Day, for the defendants. 
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SMITH, C. J., (after stating the facts). These recitals prepare the 
way for our entering upon an examination of the plaintiff's exceptions 
to the ruling of the Court. 

1st Exceptio~. All the issues offered for the plaintiff were submitted 
to the jury, accompanied with a remark from the Court in regard to the 
second of the series, that the response would so much depend upon the 
findings upon the series presented by the defendants, that i t  might be 
that the jury would not have to pass upon them at all, and to that 
extent the plaintiff's issues were reserved. This exception is not intel- 
ligible in  view of the fact that the plaintiff's issues were, each of them, 
submitted to and answered by the jury. There is, then, some inad- 
vertence, through which an exception, proper at  the time, finds its way 
into the case, after the grounds of i t  are removed. 

2d Exception. Several witnesses were allowed, after objection from 
the plaintiff, to testify to declarations of said Annie T., to the effect 
that her husband had prepared a deed conveying the lot to Blanken- 
ship, the ancestor, signed by himself, and handed to her for her signa- 
ture, with a view to its execution, and that she had burned it up. One 
witness says this declaration was made soon after her husband left the 
county in November, 1879; wh'ile another heard a similar remark from 
her about December, 1880, and before she left. As their deed to the 
plaintiff was made on December lst, 1880, (and there seems to be some 
uncertainty about these dates, for Larkin must have been here 
to unite with said Annie T. in  making that deed, and could not (568) 
have permanently departed, as the case states, more than a year 
before), the conversations deposed to must have been made at  or before 
the making of that deed, and while, under Long's deed, the legal title 
had been put in her. I n  such case, the evidence would fall under the 
rule declared in  Guy v. Hall, 7 N. 9.) 150; in the opinion in which 
case, HENDERSON, J., speaking of the persons who make the statement, 
says: "It is therefore evidence against him, and his subsequent pur- 
chaser stands in  his situation; for he cannot better his title by trans- 
ferring i t  to another, or theyeby agect the rights of those who have an 
interest in his confessions." To the same effect, see Johnson v. Patter- 
son, 9 N. C., 183; Sattemhite v. Hicks, 44 N. C., 105; lieaden v. 
Womaclc, 88 N. C., 468. 

The declaration, if made after the execution of the deed to the plain- 
tiffs, the said grantors remaining in  undisturbed possession, and exer- 
cising the same proprietary rights over the property as before, may 
perhaps be admissible under the decision in Hilliard v. Phillips, 81 
N. C., 99; but we propose to put the competency upon the other ground. 

3d Exception. The plaintiff objected to the hearing of any testimony 
as to the enhanced v'alue imparted to the lot by improvements put upon 
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i t  during the defendants' occupancy. We think this was proper in 
measuring the extent of the defendants' equitable claim to compensation, 
in the event of the Court's refusal to recognize the contract and the 
right to a specific performance of it, and this is directly called for i11 
defendants' 8th) 9th and 10th issues. 

4th Exception. The remaining exception is based upon the fact that 
the exchange was not under a written contract, and moreover, if the 
destroyed deed could constitute a memorandum within its requirements, 
its execution in November, 1879, could not relate back and effect the 
title vesting in  said Annie T., in 1877. We are of opinion that this 

deed, which was drawn in executing the contract, and therefore 
(569) must have embodied all of Larkih's part of the agreement, was a 

satisfaction of the demands of the statute, and so in substance i t  
is held in  Blacknall v. Pu~&h, 59 N. C., 70. 

Evidence in  writing, when the writing contains all the stipulations 
assumed by the person to be charged, and authenticated by his signature, 
is a compliance with the law. I n  Barry T. Coambe, 1 Peters, 640, in 
an account stated, were these words: "By my purchase of your y2 E.  B. 
wharf and premises, this day agreed on between us," the credit being 
carried out in  figures, $7,578.63, and dedbcted from the amount charged 
to Barry, followed by a memorandum thus: "Balance due G. Coambe, 
fifteen hundred dollars, payable in  one, two and three years, with in- 
terest," with his signature, "G. Coambe." This was held a compliance 
with the statute, because all the essential elements were found in the 
entry. "It i~ written evidence," says the Court, "which the statute 
requires, and a note or letter, and even in  one case a letter the object 
of which was to annul the contract, on a ground really not unreasonable 
( 3  Atk., 12;  1 Sch. & Lef., 22)) has been held to bring a case within the 
provisions of the statute." ('Thgre have been cases," remarks Lord 
Chancellor Hardwick, in Welford v. Beaseley, 3 Atk., 12, "where a letter 
written to a man's own agent, and setting forth the terms of an agree- 
ment as concluded by him, has been deemed to be a signing within the 
statute and agreeable to the provisions of it." 

So, in  pursuance of the ruling i n  this case, i t  has been held, that a 
writing in  terms intending to be a conveyance of lands, but which, not 
being by deed, cannot operate as such, is and may be considered an 
agreement. Rex v. Redgewell, 6 B. & C., 665. 

The next inquiry is, as to the rights of said Annie T. to retain the 
property under her deed. The jury say that her husband's money 

(570) paid for the land, and that she destroyed her husband's deed to 
Blankenship therefor. Her title was subsequent to this, and 

therefore taken with notice of the terms of the exchange. Moreover, 
they undertake to dispose of the lot of Blankenship in recognition of 
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the exchange. The contract is not void, ipso facto, because not in 
writing, the statute relating to the mode of procedure and the evidence 
required in proof, and a reduction of i t  to writing afterwards removes 
the statutory impediment, and, if explicit, imparts to the contract an 
original efficacy. 

Thus, if a contract be made in a foreign country, not required by its 
law to be in  writing, but so required in  this, it cannot be enforced in 
our Courts, because proof only in writing is competent to establish it. 
Lenlouz v. Brown', 12 C. B., 801; Bonharn v. Craig, 80 N. C., 224; 
Foust v. Xhofner, 62 N. C., 242;.  Green v. N .  C. R. R. Co., 77 N. C., 
95; lMizeTl v. Burnett, 49 N. C., 249. 

We think it plain that the wife cannot retain the property conveyed 
to her under such circumstances in  derogation of the contract rights of 
Blankenship. 

There is no error, and the judgment must be affirmed, except that the 
plaintiff be required not to convey to the defendants generally, but to 
the defendant Mary E. a life estate in one-third of said lot, and the 
other two thirds, and remainder in  the one third after her death, to 
the defendant William. 

No error. Affirmed. 

Cited: Ellis v. Harris, 106 N.  C., 399; Winslow v. White, 163 N. C., 
31; Hlowe v. Hartwick, 167 N.  C., 452; Boyden v. Hagawwn, 169 
N. C., 203; Byrd v. Spruce Co., 170 N. C., 434; Vimon, v8. Pugh, 173 
N.  C., 192; Pope v. McPhail, 173 N. C., 239; McCalb v. Lee, 182 
N. C., 118; Oxendine v. Stephenson, 195 N.  C., 239; Insurance Co. v. 
R. R., 195 N. C., 969. 

(571) 
I 

N. W. RAY et al. v. A. G. THORNTON et als. 

Homestead-Person.aC Property Exemption. 

1. In laying off the homestead, it is not necessary for the appraisers to run it 
off by course and distance, and any description by which the land can be 
located, is a compliance with the provisions of the statute. 

2. Where the land laid off as a homestead is subject to a mortgage, no ques- 
tion affecting the rights and priorities of the mortgagee can be raised 
unless he is a party to the action. 

3. In alloting the homestead, the value of the buildings erected on the land 
must be considered by the appraisers, for the homesteader is not entitled 
to $1,000 worth of land, and also the buildings which may be on it. 
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4. A return of the appraisers of the personal property set apart, which desig- 
nates it with sufficient certainty, is all that the statute requires. 

5.  An allotment of a homestead will not be set aside, because it might have 
been assigned in a manner more convenient to the homesteader. 

This was an APPEAL from the appraisers alloting a homestead, taken 
under $520 of The Code, tried a t  the Spring Term, 1885, of the SU- 
perior Court of CUMBERLAND county, before Avery, Judge. 

The sheriff of Cumberland county had in  his hands two executions, 
one in favor of the People's National Bank, to the use of N. W. Ray, 
and the other in favor of A. A. McKethan and others, both against 
A. G. Thornton. The sheriff appointed appraisers to lay off and 
assign to A. G. Thornton his homestead and personal property exemp- 
tion. H e  owned a lot in  the town of Fayetteville on which he resided, 
containing about one and a half acres of land. There were situated 
upon the lot a dwelling-house, several other buildings, a well, and a 
garden, planted at  the time of laying off the homestead. I t  was ad- 
mitted that the lot with the buildings, &c., was worth more than a 
thousand dollars, and the land without the buildings not more than six 

hundred dollars. 
(572) The appraisers made the following return: ('We have viewed 

and appraised the homestead of the said A. G. Thornton, and 
the dwelling and buildings thereon owned and occupied by said A. G. 
Thornton as a homestead, to be set apart to him as a homestead, to be 
worth one thousand dollars and that the tract is bounded as follows: 
The dwelling-house on north of Laman street, Fayetteville, occupied by 
the defendant, fronting on Laman street, and running a straight line 
with the yard fence separating the house yard from the, garden, and 
extending the line of the fence northward in  a straight line, as i t  now 
runs, say northward to Jas. Tucker's line, exempting all of said lot 
that lies on the western side of the above described line, and it is there- 
fore exempted from sale under execution according to law. 

('This leaves all east of said line, including the garden and stables, as 
not included in  the exemption. 

"At the same time and place, we viewed and appraised at  the values 
annexed, the following articles of personal property selected by said 
A. G. Thornton: 

The household and kitchen furniture, bedding, tableware, garden 
................................................................. utensils, silverware, &c $315.00 

........................................................................ Three head of cattle 20.00 

$335.00 
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Four chattel mortgages : B. Jernigan ......... ... ............ $10.00 
............................ J. C. Blocker 50.00 

........................... John Cooper 25.00 
T. A. Hodges ............. ... ....... 10.00 

95.00 

Total .......................... .. ........................ 

which we declare to be a fair valuation, and that the said articles are 
exempt under said execution." 

The defendant's well from which he gets water, is outside of the 
homestead allotted, and so is the stable and garden, which was 
then planted. The line extending from the garden fence runs (573) 
through the defendant's smokehouse, which is twelve feet wide 
by eighteen feet long, so as to cut off one foot and a half a t  the side, 
leaving nearly the whole of the smokehouse on the excess, and the same 
line runs through an outhouse, one room of which was occupied by the 
defendant's cook, and the other by a tenant, so as to leave one foot and 
a half of the buildings on the homestead. 

The defendant, A. G. Thornton, objects to the allotment of the home- 
stead and personal property exemptions laid off to him under the fore- 
going executions, and assigns the following grounds therefor. 

"1. As to the homestead-The lot of land is in  one tract or lot of 
about one and one-half acres under one enclosure, was valued at six 
hundred dollars, and the dwelling and buildings used therewith were 
valued a t  eleven hundred dollars, making a total valuation of seventeen 
hundred dollars, and the lot was so cut up and apportioned to the de- 
fendant, as to leave him only about one-half an acre of land, with the 
dwelling and a part of the buildings used therewith, which was valued 
a t  one thousand dollars, as a homestead. 

"The defendant objects and contends that he is entitled to a home- 
stead in land of the value of one thousand dollars, and 'the dwellings 
and buildings used therewith' belong and are incident to, the homestead 
ZrfL land, and are not to have additional value in the valuation of the 
homestead under the Constitution and laws of North Carolina. 

"2. That the smoke house, stable and outhouse on the premises are 
'buildings used therewith,' and that they, together with. his garden, 

-which was planted, his cow lot, and well from which he and his family 
were supplied with water, were cut off by the assessors, and under the 
allotment which they have made in  their return, form a part of the 
excess proposed to be sold under the executions aforesaid. 

"3. That the smokehouse, stable and outhouse, together with the 
garden, well, and cow lot, ought to be a part of the homestead, 
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(574) and are but incidents of the same, and should have been included 
in the allotment thereof, regardless of the additional value of 

the same. 
"4. That seeing that his lot was to be cut up in  portions, the defend- 

ant notified the assessors that he claimed the right to make his selection, 
which was not allowed him. 

"5. That as the land upon which the 'dwelling and buildings used 
therewith7 were erected is worth only six hundred dollars, there was no 
excess upon which a levy could legally be made to satisfy the fore- 
going or any other executions. 

"6. That said homestead as laid off by the assessors was not fixed 
and described by metes and bounds, as required by the laws of North 
Carolina. 

"7. That at  the time of said assessment, the defendant exhibited to 
the assessors two certain mortgages on the entire lot of land, one in  
favor of Thos. C. Whitfield, and the other in  favor of A. G. Brady, 
upon the latter of which the defendant, while denying that the debt 
the mortgage was given to secure was due in full, admitted that a part 
of the same was due, and the entire amount of the Whitfield mortgage 
was and is yet due, and the Brady debt and mortgage was in  litigation; 
and while claiming that the valuation of the lot of land was only to be 
made and the 'dwelling and buildings used therewith' were incidents 
of and belonged to  the homestead, yet he insisted that if the assessors 
should divide the land and find what they call an  excess, that the excess 
aforesaid was liable to the satisfaction of the mortgage debts first, in 
exoneration of his homestead, and now insists that such is the plain 
interpretation of the Constitution of North Carolina, Art. X. $2. 

"As to the p e r s o d  property exemption-The defendant objects that 
the said appraisers failed to make or return a descriptive list of the 
same or the value of the articles exempted as required by law." 

The Court held that i t  was not necessary to describe the land allotted 
by giving the course and distance of each of the boundary lines 

(575) in the return, it being admitted that the lot on which the defend- 
ant lived was divided into two lots by said line. The defendant 

contended that the returns should set forth the metes and bounds, giving 
the course and length of each of the boundary lines, and excepted to 
the ruling of the Court. 

The Court also held, that the mortgagees, T. C. Whitfield and A. G. 
Brady, not being parties to this proceeding, i t  was not material to ascer- 
tain whether either had a lien prior to that of the plaintiff in either of 
the executions. That the question raised by counsel would only arise 
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when the proper parties should appear beforc the Court, and ask a 
ruling as to tht, disposition of the fund arising from the sale of thc 
excess. 

To this rulirlg the dcfendarit excepted. The Court overruled all the 
objections of the defendant to the rcturris of the appraisers, and eon- 
firmed their report, from which judgmerit the defendant appealed. 

Mr. N .  W. IZay, for the plaintiffs. 
Mr. T. H. Sulton, for the defendants. 

ASHE, J., (after stating the facts). The objection made by defendant 
that the homestead was not laid off by metes and bounds, we do not 
think is sustainable. The act does require that the homestead shall be 
laid off by metes and bounds, but metes and bounds do not mean that i t  
shall be laid off by course and distance. The metes and bounds of a tract 
of land may be designated by the course of a stream, the line of another 
tract, by a wall, and even by a fence, and if the fence should be moved 
it would be competent to prove where i t  had stood. We think the 
boundaries of the homestead stated in this return, sufficiently come up 
to the requirements of the statute, for there can be no doubt as to the 
boundary of the homestead. I t  is described as the dwelling-house on 
the north of Laman street, in Fayetteville, and running a straight 
line with the yard fence separating the house yard from the (576) 
garden, and extending the line of the fence northward in a 
straight line as i t  now runs, say northward to James Tucker's line, 
exempting all of said lot that lies on the northern side of the above 
described line. This defines the boundary with as much definiteness as 
if it had been described by course and distance. 

His Honor very properly held that in this proceeding, the mortgagees 
not being parties, no adjudication upon their relative rights with those 
of the execution creditors could be of any binding force. Any such 
adjudication as that insisted upon by the defendant, would have been 
extrajudicial. I t  is a postponed question to be decided between the 
mortgagees and those creditors. 

As to thc objection that the defendant was not allowed by the 
appraisers to makc his selection, we do not find in the record, nor in  
the statement of the case, any mention of such a claim having been set 
up by the defendant. I t  only appears in  the objection filed by the 
counsel with the clerk, and can only be regarded as the suggestion of 
counsel and cannot be entertained. 

The objection, that the value of the buildirigs upon the land were 
taken irrto consideration by the appraisers in estimating the value of 
the homestead, cannot be sustained. The defendant's counsel contended 
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that the defendant was entitled to a homestead in land of the value of 
one thousand dollars, and the dwelling and buildings used therewith 
belong arid are incident to the hornestead in land, and arc not to have 
additional value in the valuation of the homestead, and that as the 
land upon which the "dwcllirrg and buildings used therewith," were 
erected, is worth only six hundrcd dollars, thcre was no excess upon 
which a levy could be made. 

Tho contention of the defendant's counsel, is founded upon a mis- 
conception of the Constitutioir and the act of the legislature. I t  

(577) seems as plain to us as language can make it, that thc value of 
the buildings on the laird is to be talcen into account in estimating 

the value of the homestead. Thc Constitution, Art. X, $2, readi: 
"Every homestead, a r~d  the dwc~l1ing.s and buildings used therewith, not 
exceeding in value one thousand dollars," kc. There is no ambiguity in 
this language; i t  leaves no room for doubt that it means in ascertaining 
the homestead, which is not to cxcecd one thousand dollars, the value 
of the dwellings and buildings is to be taken into the estimate with that 
of the land upon which they are situated. The language of The Code, 
$503, is not less unambiguous. I t  provides that "the appraisers shall 
thereupon proceed to valuc the homestead with its dwellings and build- 
ings thereon, and lay off," &c. This evidently means that the land 
and buildings thereon shall be valued together in making up the eqti- 
mate of a thousand dollars. 

The construction contended for by tlre defendant, would open the 
door to the grossest injustice and dishonesty. I f  such a doctrir~e should 
be established by the decision of this Court, then a debtor owing 
thousands of dollars, and owning a small piece of land not worth more 
than one hundred dollars, might invest his whole estate in the erection 
of an edifice thereon-a hotel, for instance, at the cost of ten thousand 
dollars-and then bid his creditors defiance. I t  is impossible to believe 
that the framers of the Constitution ever contemplated that the adoption 
of this beneficent provision should lead to consequences so unjust and 
absurd. 

'I'lrcre is nothing in the remaining objection to the report, that the 
appraisers failed to make or return a descriptive list of the personal 
propcrty and assess the value of the articles exempted as required by 
law. The list, we think, is sufficiently descriptive. I t  sets out all the 
household and kitchen furniture, all the bedding, all tlre table ware, 

all the garden utensils, all the silver ware, estimated in the 
(518) aggregate and assessed to be worth $315. The other articles are 

specifically enumerated and the value attached to each. 
The homestead might have been allotted with inore convenience to 

the defendant in respect to the out-buildings on the lot, but we do not 
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think that that is sufficient ground for setting aside the report of the 
appraisers. 

Our cor~clusion is, there was no error, and the judgment of the 
S u p r i o r  Court is affirmed. 

No error. Affirmed. 

( ' i ied: Thorrrior~ 1 , .  VanSfony, 107 N. C., 333; Crouch v .  C ' r o ~ ~ c h ,  
160 N.  C., 449; Ke l l y  o. MdLrod, 165 N. C., 385. 

HENRY FAItliIOIt v. GEO. E. HOUSTON et  als. 

Issue-E uidence- Pleading. 

1. Wherc~ an issue is  raised by the pleadings and submitted to the jury, i t  is 
error for the Court to exclude nng evidence pertinent thereto. 

2. Mere matters of evidence should never be pleadcd, as  thcy do not raise 
issues, and m-he11 they are pleaded, they should bc disregarded. 

3. Wherc the defendant in  his aliswer denied a material allegation in the com- 
plaint, but went on to state evidential facts; I t  ujas held, that the bad 
plea did not vitiate the good one, and i t  should bc treated as  surplusagc. 

4. So, where in au  action to recover land, the answer denied the plaintiff's 
right of possession, and also set up title in  the defendants, by reason of 
seven years' possession with color of title, which was however, improperly 
pleaded; I t  ~nias held, error to refuse to allow the ilefendant to introduce 
eridrnce to show his color and possession. 

(Kec~lhleu v. Branch, 88 N. C., 370, cited and approved). 

This was a CIVIL ACTION to recover land, tried before B o y k i n ,  Judge, 
and a jury, at November Term, 1885, of I~UI'LIN Superior Court. 

The plaintiff in his complaint alleged that he was the owner (579) 
in fee simple of the laud described in the complaint, and entitled 
to the immediate possession of the same, and that the defcndant wrong- 
fully withheld the possession from him. 

The defendant, George E. Houston, answered the complaint, and 
stated that the said Lewis C. Houston, his oo-deferdant, is thc owner 
in fee and has the posscssion of the land described in the complaint, 
and has had the possession of the same under color of title for more 
than scven years prior to the bringing of this action; that the said 
Lewis C. IIouston had held possession of said land in  person and by 
tenar~ts to whom 21c rented the same, for more than seven years prior to 
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the bringing of this action; and denies that plaintiff has title t o  said 
land. He admits the possession, but insisted that it is rightfully with- 
held from the plaintiff. 

Lewis C. Houston also answered, and stated that the first article of 
the complaint is not true, that the title to the land described in the 
first article of the complaint is not in the plaintiff; that the title is in 
Lewis C. Houston, and that he has been in the adverse possession of 
said land, in person and through his tenants, for more than seven years 
before the bringing of this action, under color of title, and denied that 
he wrongfully withheld the possession from the plaintiff. The follow- 
ing issues were submitted to the jury: 

"1. I s  the plaintiff the owner and entitled to the possession of the 
land described in the first paragraph of the plaintiff's amended com- 
plaint 2 Ans : Yes. 

"2. Are the defendants, or either of them, in the possession of the 
said land, and do they wrongfully withhold the same from the plaintiff? 
Ans : Yes." 

On the trial the plaintiff offered evidence tending to establish his 
title to the land. 

The defendants offered to show that they had seven years adverse 
possession of the land with color of title before the commence- 

(580) ment of the action; but his Honor refused to admit the evidence 
because the defendants having undertaken to prove possession 

under color of title in his answer, and the plea had been adjudged to 
be insufficient and not according to the terms and provisions of the 
statute. To this ruling the defendant excepted. 

The defendants then offered to produce the same evidence under the 
general denial in the answer, of the plaintiff's title to the land. This 
was also refused by his Honor, and the defendants excepted. 

There was a judgment for the plaintiff upon the finding of the jury, 
and the defendants appealed. 

Mr. W .  R. Allen, for the plaintiff. 
Mr. J. H. Kornegay, for the defendants. 

ASHE, J., (after stating the facts). We are of the opinion there mas 
error in the ruling of the Court in  excluding the evidence offered by 
the defendants. The plaintiff alleged in his complaint that he was the 
owner in  fee simple, and entitled to the possession of the land. The 
defendants denied that he was the owner, and this presents the only 
issuable fact raised by the pleadings, which was in fact directly sub- 
mitted to the jury in the issue: "Is the plaintiff the owner, and entitled 
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to the possession of the land described in the first paragraph of plain- 
tiff's complaint ?" 

His Honor fell into the inconsistency of submitting to the jury the 
issue, and the only issue actually raised by the pleading, and yet re- 
fused to permit the defendants to introduce evidence pertinent to the 
issue and tending to sustain his denial of the title in the plaintiff. He 
mas evidently led into the erroneous ruling by a misconception of the 
legal import of the answer. The plea denying the title of the plaintiff 
was certainly a good plea, but it was disregarded by his Honor, because 
the defendant had superadded the unnecessary specific allegation 
of facts, that was held to be insufficient to constitnte a plea, (581) 
because i t  was not according to the terms and provisions of the 
statute. 

The good plea, which was a general denial, was disregarded because 
there was a special plea which was bad. Then the reasonableness of 
the matter would seem to have required the bad plea to be disregarded, 
and the good one sustained, and this we think was the proper course to 
be taken in  the case, Eeathley v. Branch, 88 N. C., 379. The denial 
of the plaintiff's title was the only issuable fact raised by the pleading; 
what follows in the answer about the seven years' possession, with title, 
&c., was a mere evidential fact, which in a court of law were never 
tolerated as good pleading, but were set aside on motion, or disregarded 
as surplusage. Judge BLISS in his Code Pleading, $206, says : ('Issuable 
facts are those upon which a material issue may be taken, they may be 
called ultimate facts; they are called in the Missouri Code substantiate 
facts, and we may call the facts by which they are established, probative 
or evidential facts. I t  would be folly to take issue upon the latter, for 
the material ultimate facts may be true, although sustained by other 
evidence than that anticipated by the pleader." To illustrate, he says, 
"In trespass de bonis the ultimate facts are the plaintiff's title, the 
dispossession, conversion and damage, statements pertaining to the man- 
ner of the seizure and the circumstances attending it, or as to what 
was done with the property, would be pleading evidence, and they will 
be stricken out as irrelevant and redundant, or if not stricken out, the 
defendant is not bound to answer them." I t  is true this was said with 
reference to the complaint, but he was treating of pleading, and applied 
the same principle to the answer. 

The specific statement in the answer of the seven years' possession 
with title, was matter of evidence merely, and it should not have been 
pleaded. I t  was mere surplusage, and in no way affected the 
part of the answer which was well pleaded, "Utile per inutile non ( 5 8 2 )  
viatur." Stephen on Pleading, 423. 
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The judgment of the Superior Court must be reversed, and this 
opinion must be certified to the Court that a venire de novo may be 
awarded. 

Error. Reversed. 

Cited: 8, c., 100 N. C., 369; X f g .  Co. v. Brooks, 106 N .  C., 113; 
Cheatham v. Young, 113 N.  C., 167; Whitaker v. Jenkins, 138 Y. C., 
478; Fleming v .  Sexton, 172 N. C., 253. 

STATE v. LEWIS R. LONG. 

1. The license tax imposed upon drummers by sec. 28, ch. 176 (Revenue Act), 
Laws 1885, does not conflict with the Constitution of the United States. 

2. The rebate allowed from the drummers' license tax to merchants paying a 
purchase tax, by see. 25 of said Act, does not discriminate against non- 
residents, since all persolzs, irrespective of their residence, engaged in 
the business therein designated, are entitled to its benefits. 

(State v. iWiller, 93 N. C., 511, cited and approved). 

This was a CRIMINAL ACTION, tried before MacRae, Judge, at May 
Term, 1886, of ROWAR Superior Court. 

The defendant was charged with violating section 28 of chapter 175 
of the Acts of 1885, entitled "An act to raise Revenue," and upon his 
trial the jury rendered a special verdict in these terms: 

"That Lewis R. Long, the defendant, is a resident of the city of 
Baltimore, State of Maryland, and is a drummer, salesman and agent 
of and for Smith, Haneway & Co., a mercantile and manufacturing 

firm doing business in said city; that on the 5th day of April, 
(583) 1886, the defendant beiag a travelling salesman, agent and 

drummer, as aforesaid, in the town of Salisbury, and county 
aforesaid, (Rowan), did sell, and attempt to sell, to George Schenback, 
goods, wares and merchandise, to-wit : baking powders by wholesale, 
with samples, not having then and there before soliciting orders for 
said goods and making sale thereof, paid to the State Treasurer a tax 
of one hundred dollars, and obtained a license so to do, and not having 
then and there such license in his possession, contrary to said enactment, 
and with intent to defeat its provisions. Sow, if upon the aforesaid 
facts, it shall appear to the Court that the defendant is guilty, then the 
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jurors find him guilty; and if otherwise, the Court shall adjudge the 
defendant not guilty, the jurors find him not guilty." 

The Court bring of opinion that thc facts corrtaincd in the special 
verdict do constitute a criminal offence, directed a verdict of guilty to 
bc entered, and adjudged that he pay a fine of two huiidred dollars, 
from which smtenre the drferrdarit appealed. 

The AfLcr - i~~y  C ~ P R P ~ C L ~  and Nr.. C h a r l ~ s  M.  Rusbec,  for the State. 
Mr.. J o h n  T)~uermsr, Jr., for thcl defendant. 

SMITH, C. .I. We h a w  had occ+asiorr recently to considcr the scctiol~ 
011 wlrirh thc prescrrt indictmei~t is founded, and to tlcfirre the class of 
pcrsons ir~tcnded to be taxed as tlrurnmers, a word which sccms to llave 
come into general usc, in State v. Miller, 93 N. C., 511, and we do not 
propose to renew the tiiscussion. 

Whilc to this enactment, separately considered, no objection is made 
for its want of uniformity to, or its inconsistency with the Federal 
Constitution, it is insisted that this conflict is brought about b;y a rebate 
authorized in #25 preceding. This section imposes upoil merchants, and 
other dealers in goods, wares and mcrchandize, bcsides an ad  
valorem tax on stock, a further license tax of one tenth of onc (584) 
per ccntum on the total amount of purchases, estimated semi- 
anrnially upon the aggregate of such for the preceding six months, a~rd  
contains this clause: "Dealrrs paying a drummer's tax, prescribed irr 
section twenty-eight of this act, shall be allowed a rebate of that amount 
on his [thrir] purchase tax for the same time." 

As merchants residing out of the State and sending their travelling 
agents into the State, can h a w  no rchate unless thcy have here a business 
liable to the purchase tax, it is insisted that this is a discrimirratiol~ 
against non-resident merchants unwarranted by the Constitution of the 
United States, a ~ l d  is the sarnc as if the drummers tax was put upon 
one class and not upon the other. 

Thcrc, is no featurcl in the statute that distinguishes between resident 
and non-resident itincmnt salesmrn or between their einployes. Both 
must pay thr same privilege tax arid enjoy equal advantages undcr thc 
licensc issued. Nor is any diff~rence made in respect to the place of 
product or ma~rufacture of the goods to be sold. The  bating provision 
applies to all who pay the purchase tax from which tlrc deduction is 
to be made. The non-resident may have a stationary mercantile busi- 
ness in the Statc, corlductcd by himself or an agent, and he is equally 
entitled to the rebate upon thc same tax. Under the law, he stands 
upon the same footing, with equal right to the sarnc exemption, as the 
home merchant. I f  the bericfit does not come to him, it is because he 
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has not the tax to pay from 1~1lich the reduction comes. As was forcibly 
argued for the State, he possesses all the immunities and privileges that 
belong to a citizen, and such are protected by the fundamental national 
law against an ir~vasion by state legislation, and no more can be claimcd. 

I n  truth, the disadvantage is with the residcnt dealer, who is com- 
pelled to pay a tax from which the principal of the 11011-resident drum- 

mer or himself, non-resident, is exempt. 
(585) The refunding puts them more on equal ground. Certairily 

therc is no f orbiddell discrimination in thc legislation itself, and 
hence i t  is sought to bc foui~d i11 the practical operation of the law. 
This is not always, however, a test of the validity of a statute. 

A discriminating license tax on commission merchants dealing in 
cotton or cane sugar, levied in a northern State, would operate injuri- 
ously upon those States where these articles were raised, but this would 
not render the tax obnoxious to constitutional objections, since in the 
terms the discrimination is not seen. Undoubtedly a State, where per- 
mitted by its own Constitution, may levy taxes upon professions and 
privileges, and when uniform in assessment, and in authorized rebates, 
the legislation cannot be deemed discriminating against citizens of other 
States or their property introduced for the purpose of sale, wlicn pre- 
cisely the same burden rests upon our own. 

The cases to which we have been referred in the argument of deferid- 
ant's counsel-T~P Passenger bases, 7 Eioward (U. S.), 283; Woodmf3' 
v. Parham, 8 Wall, 123; Ward v. Maryland, 1 2  Wall, 438--are riot 
hostile to the views expressed. The first two relate to attempts to 
impow taxes upon in~ports from foreign States and from a State in the 
Union, which are held to interefere with the exclusive right given to 
Congress "to regulate commerce with foreign nations and among the 
several States," arid denying to a State the right to "levy any imports 
or duties on imports or exports" without the consent of Congress, except 
in thc enforcement of its iiispection laws, art. 1, $58 and 9. 

The Maryland pnactment was declared void, because it imposed a 
h i g h ~ r  ! i c ~ n s ~  tax upon agents or drummers not permarieritly residing 
in the State, than upon its own residents embarking in the same busi- 
ness, and also discrirriinated against their selling, unless they paid the 
illcreased tax, any goods, wares or rncrchandise otlier than agricultural 

products arid articles nianufactured in that State. 

(586) Delivering the opinion, Mr. Justice CLIFVORD, co~iceding the 
power of a State to impose taxes on all sales made within its 

limits, whether the goods sold are the produce of that or some other 
State, provided the tax is uniform, proceeds to say: "That a tax dis- 
criminatir~g against the cornmoditics of the citizens of the otllcr States 
of the 1Jrlio11 would b(, inconsistent with the provisions of the Federal 
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Constitution, and that the law imposing such a tax would be unconsti- 
tutional and invalid." 

I n  Machine Co. v. Gage, 100 U. S., 676, cited in the brief of counsel 
representing the State, Mr. Justice SWAYNE collects and discusses 
numerous cases in which State legislation has been decided to invade 
the exclusive power vested in Congress to regulate interstate commerce, 
by discriminating between citizens of that and of other States, or in 
goods of their growth and manufacture introduced in the legislating 
State. 

I n  this case, the act, whose validity was called in question, imposed 
a tax of ten dollars, subsequently raised to fifteen, upon "all peddlers 
of sewing machines and selling by sample." The sewing machines 
charged with the tax, were made in Connecticut, and the Supreme 
Court of Tennessee gave an authoritative construction of the act as 
"taxing the peddlers of such machines without regard to the place of 
growth or of manufacture." Accepting this as the correct construction 
of the act, the Court, Mr. Justice SWAYNE delivering the opinion, after 
a full review of the adjudications, declares that "the statute in question, 
as construed by the Supreme Court of the State, makes no such dis- 
crimination," (referring to a discrimination in favor of the State or 
of the citizens of the State which enacted the law mentioned in a pre- 
ceding clause). "It applies alike to sewing machines manufactured in 
the State and out of it. The exaction is not an unusual or unreasonable 
one. The State, putting all such machines upon the same footing 
as to the tax complained of, had an unquestionable right to im- (687) 
pose the burden." 

The ruling in the recent case of Walling v. .Michigum, 116 U.  S., 446, 
indirectly recognizes the principle upon which the preceding adjudica- 
tion rests in declaring void a statute of Michigan, set out in full in the 
case, but which, in effect, imposed a tax upon persons who, not residing 
or having their principal place of business within the State, engage 
there in the business of selling or soliciting the sale of intoxicating 
liquors, to be shipped into the State from places without i t ,  but does 
not impose a similar tax upon persons selling or soliciting the sale of 
intoxicating liquors manufactured in the State. This is deemed a 
restraint upon commerce, and the obnoxious features were not removed 
by a subsequent act, imposing a greater tax upon all persons in t'he 
State engaged in manufacturing or selling such liquors therein. 

The Court declares this to be "a discriininating tax, leveled against 
persons for selling good's brought into the State from other States or 
countries," and to be clearly within the ruling in Welton v. Missouri, 
9 1  U .  S., 275. No such vitiating element is to be found in our enact- 
ment, nor can we perceive wherein consists the alleged repugnancy to 
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the Federal Constitution, or any discrimination unfavorable to the non- 
resident, or any advantage secured to the home dealer and denied to 
the other. 

The General Assembly seems to have aimed to eliminate from the 
Revenue law the objectionable and discriminating provisions that were 
present in its earlier enactments, in  order to conform its legislation to 
the requirements of the paramount law of the United States Constitu- 
tion as authoritatively interpreted by its highest Court. But if such 
inconsistency, discoverable not in form of the enactment, but from its 
unequal operation, find a reasonable support in  argument, which we 
do not concede, it is not so apparent as to warrant us in declaring i t  

inoperative and void. 
(588) There is no error, and this will be certified for further action 

in the Court below. 
No error. Affirmed. 

STATE v. FRED JONES. 

Assault and Battery-Parent and Child. 

The law will not interfere in the domestic government of families by punish- 
ing a parent for the correction of his child, however severe or unmerited 
it may be, unless it produces permanent injury, o r  is inflicted from 
malicious motives, and not from an honest purpose. 

(State v. Alford, 68 N. C., 322; State v. Rhodes, 61 N. C., 453; and State v. 
Pendergrass, 19 N. C., 365 ; cited and approved). 

The defendant was tried and convicted at July  Term, 1886, of the 
Criminal Court of NEW HAXO~ER,  before Meares, Judge, for an  assault 
and battery, and from the judgment thereon pronounced against him, 
he appealed. 

The defendant is charged, in the ordinary form of an indictment, 
with an assault and battery committed upon the person of Mary C. 
Jones, who, though not so designated, is his daughter, and was then 
sixteen years of age. Upon the trial, she testified that the defendant 
was a man of bad temper and frequently whipped her without any 
cause; that on one occasion he whipped her at the gate in front of his 
house, giving her about twenty-five blows with a switch, or small limb, 
about the size of one's thumb or forefinger, with such force as to raise 
welts upon her back, and then going into the house, he soon returned 
and gave her five blows more with the same switch, choked her, and 
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threw her violently to the ground, causing a dislocation of her thumb 
joint; that she had given him no offence; that she did not know 
for what she was beaten, nor did he gire her any reason for it (589) 
during the time. Xo permanent injury was inflicted upon her 

There was other corroborative testimony, and one witness saw 
her tongue hanging out of her mouth while being choked. The defend- 
ant and his wife, stepmother of the girl, swore that she was habitually 
disobedient, had several times stolen money, and was chastised at the 
time spoken of for stealing some cents from her father; that he never 
whipped her except for correction, and this he was often compelled to 
do for that purpose, and had never administered punishment under the 
impulse of high temper or from malice. 

The defendant's counsel requested an instruction that in order to a 
conriction, it was incumbent on the State to show that some permanent 
injury had been inflicted. 

This was refused, and the jury was charged that "a parent had the 
right to inflict punishment on his child for the purpose of correction, 
but the punishment must not be 'excessive and cruel,' nor must it be 
'to gratify malicious motives;' that if the whipping was such as de- 
scribed by the daughter, there would arise a question as to the severity 
and extent of the punishment; that if the jury were convinced that i t  
was cruel and excessive, the defendant would be guilty; that it was 
not necessary that it should result in a permanent injury to her, and if 
i t  was excessive and cruel it would be sufficient to make the defendant 
guilty ." 

The Attorney Gen,eral, for the State. 
Mr. John D. Bellamy for defendant. 

SMITH, C. J. (after stating the case). I t  will be observed that the 
test of the defendant's criminal liability is the infliction of a punish- 
ment "cruel and excessive," and thus it is left to the jury without the 
aid of any rule of law for their guidance to determine. 

I t  is quite ob~ious that this would subject every exercise of (590) 
parental authority in the correction and discipline of children- 
in other words, domestic government-to the supervision and control of 
jurors, who might, in a given case, deem the punishment disproportion- 
ate to the offence and unreasonable and excessive. I t  seems to us, that 
such a rule would tend, if not to subvert family government, greatly to 
impair its efficiency, and remove restraints upon the conduct of children. 
I f ,  whenever parental authority is used in chastising them, it could be 
a subject of judicial inquiry whether the punishment was cruel and 
excessive-that is, beyond the demerits of the disobedience or mis- 
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conduct, and the father himself exposed to a criminal prosecution at 
the instance of the child, in defending himself from which he would be 
compelled to lift the curtain from the scenes of home life, and exhibit 
a long series of acts of insubordination, disobedience and ill-doing-it 
would open the door to a flood of irreparable evils far transcending 
that to  be remedied by a public prosecution. I s  i t  consistent with the 
best interest of society, that an appeal should thus lie to the Court 
from an act of parental discipline, severe though it may be, and un- 
merited by the particular offence itself, perhaps, but one of a series 
evincing stubbornness and incorrigibility in the cliild, and the father 
punished because the jurors think it cruel and immoderate? 

While the ruling of the Court is not without support in some of the 
adjudication, to which reference is made in 2 Whar. Cr. Law, $1259, 
we prefer to abide by the rule by which the limits to the exercise of the 
right of family government are to be ascertained, laid down after a 
lucid exposition of the subject by that humane and just man, so long 
a member of this Court, Judge GASTON, in  Xtate v. Pendergraass, 19 
N .  C., 365. This was a case where a school-mistress, whose use of the 
rod upon a pupil left marks upon her person, which, after a few days, 

disappeared. We quote extracts from the opinion: "Within the 
(591) sphere of his authority, the master is the judge when correction 

is required, and of the degree of correction necessary; and, like 
all others intrusted with discretion, he cannot be made penally respon- 
sible for errors of judgment, but only for wickedness of purpose. 
* * His judgment must be presumed correct, because he is the 
judge, and also because of the difficulty of proving the offence, or ac- 
cumulation of offences, that called for correction; of showing the 
peculiar temperament, disposition and habits of the individual corrected, 
and of exhibiting the various milder means that may have been in- 
effectually used before correction was resorted to. * * If he use 
his authority as a cover for malice, and under pretence of administering 
correction, gratifies his own bad passions, the mask of the judge shall 
be taken off, and he will stand amenable to justice as an individual not 
invested with judicial power." "We think also," he summarily con- 
cludes the discussion, "that the jury should have been further instructed, 
that however severe the pain inflicted, and however, in their judgment, 
it might seem disproportionate to the alleged negligence or offence of so 
young and tender a child" (she was six or seven years old), "yet, if it 
did not produce nor threaten lasting mischief, it was their duty to 
acquit the defendant, unless the facts testified induced a conviction in 
their minds that the defendant did not act honestly in the performance 
of duty, according to her sense of right, but, under pretext, was gratify- 
ing malice." 
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While acts of indiscreet severity are not criminally punishable, unless 
under the conditions set out, their check for the good and welfare of 
society must be found in the promptings of parental affection and a 
wholesome public opinion, and if these are insufficient, they must be 
tolerated as an incident to the relation, which human laws cannot 
wholly remove or redress. 

Such are the concluding sentiments, and almost in the words of the 
- Judge. 

So remarks READE, J., in Sta te  v. Rhodes, 6 1  N. C., 453: (692) 
"The Courts have been loath to take cognizance of trivial com- 
plaints arising out of the domestic relations, such as master and 
apprentice, teacher and pupil, parent and child, husband and wife. 
Yot because these relations are not subject to law. but because the evils 
of publicity would be greater than the evil involved in the trifles com- 
plained of;  and because they ought to be left to family government." 
H e  adds: "Our conclusion is, that family government is recognized by 
law as being as complete in itself as the State government is in itself, 
and yet subordinate to i t ;  and that we will not interfere with or attempt 
to control i t  in  favor of either husband or wife," (the case then before , > 

the Court), "unless in cases where permanent or malicious i n j u r y  is 
inflicted or  threatened; or the  condition of t h e  par ty  i s  intolerable." 

The principle was extended to one living with the mother of the 
child, though not married, in Sta te  v. Al ford ,  6 8  N. C., 322, and BOY- 
DEN, J., quotes with approval what was said by GASTON, J., in  the 
Sta te  v. Pendergrms,  supra, declaring that "punishment, therefore, 
whieb may seriously endanger life, limb or health, or shall disfigure 
the child, or cause any other permanent injury, may be pronounced in  
itself immoderate, as not only being unnecessary for, but inconsistent 
with the purpose for which correction is authorized. But any correc- 
tion, however severe, which produces temporary pain only, and no 
permanent injury, cannot be so pronounced, since it may have been 
necessary for the reformation of the child, and does not injuriously 
efYect its future welfare." 

The test, then, of criminal responsibility is the infliction of permanent 
injury by means of the administered punishment, or that it proceeded 
from malice, and was not in the exercise of a corrective authority. I t  
would be a dangerous innovation, fruitful in  mischief, if, in disregard 
of an established rule assigning limits to parental power, it were to be 
left to a jury to determine in each case whether a chastisement 
was excessive and cruel, and to convict when such was their (593) 

. . 
opinion. 

We do not propose to palliate or excuse the conduct of the defendant 
in the present case. The punishment seems to have been needlessly 
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severe, but we refuse to take cognizance of it as a criminal act, because 
i t  belongs to the domestic rather than legal power, to a domain into 
which the penal lam is reluctant to enter, unless induced by an im- 
perious necessity. 

There is error. Let this be certified to the end that the verdict be 
set aside and a venire de nozlo ordered. 

Error. Reversed. 

Cited: S. v. Dickerson, 98 8. C., 711; S. v. Thornton, 136 N. C., 
616; State v. Vuughan, 186 N .  C., 760. 

STATE v. FRAR'K CARSON. 

Declarations-Evidence. 

I t  is competent for a witness to give the declarations-or the substance of 
them-made by a party to an action in the course of a conversation, 
although he did not hear the entire conversation, if the portion heard 
embraced a distinct fact, pertinent to the issue. 

(State v. Lawhom, 88 S. C., 634; State v. Pratt, Ibid., 639; Davis v. Bmith, 
75 N. C., 115; and State v. BwiriLB, 19 X. C., 14, cited and approved). 

IKDICT~LLENT for larceny, tried before Boykin, Judge, at August Term, 
1886, of IREDELL Superior Court. 

The following is the material part of the case stated on appeal: 
There was evidence tending to prove that the defendant had stolen 

certain tobacco, the property of one Kennedy, and had sold i t  to one 
Combs. The wife of the said Combs was iqtroduced by the State as a 

witness, and testified: "My husband has been buying tobacco 
(594) from the defendant for about two years. H e  bought from him 

last about the 11th of March, 1886. Soon thereafter, the tobacco 
factory of the said Kennedy was reported to have been broken into 
about the time," (to-wit : 11th of March). "About the same time the 
defendant came to our house one night, about two o'clock in the morning. 
I heard him and my husband engaged in conversation. Defendant 
said, 'Lee got me to come up and ask you (Combs) not to say anything 
to Kennedy about buying tobacco from us.' " 

Defendant's counsel inquired of the witness if she could give the 
substance of the entire conversation. She replied that she did not hear 
the entire conversation; that she only heard that part which she had 
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recited, and that she could give the substance of that part of the conver- 
sation that she did hear. 

Defendant objected, because witness did not hear and could not give 
the substance of the entire conversation. Objection overruled and de- 
fendant excepted. 

There was a verdict of guilty, and judgment thereupon, from which 
the defendant appealed. 

The Attorney Genleral, for the State. 
Hr. John Devereux, JT., for the defendant. 

MERRIMOR, J., (after stating the case). The evidence was properly 
received. Although the witness did not hear the entire conversation, 
she heard so much of i t  on the part of the defendant as stated a distinct 
and intelligible fact, embracing the substance and scope of the conver- 
sation, that was pertinent and competent as evidence going to prove the 
guilt of the defendant. She did not know what so much of the conver- 
sation as she did not hear referred to. 

That this part bore on the part she heard does not appear. I t  may 
not, from aught that we can see, have had any connection with it. 
What she heard was in  its nature substantially complete. I t  (595) 
was simply a request that the husband of the witness would not 
say anything to the prosecutor about buying tobacco from the defendant 
and another. 

A rule of law that would exclude leading and distinctive declarations 
and admissions of a party, because the witness did not hear the whole 
of the conversation in which they were made, would have the effect to 
destroy to a large extent, a very important source of evidence in the 
administration of public justice. 

I t  oftentimes happens that a witness has heard an important and 
leading part of a conversation, in which a party to it made distinctive 
declarations and admissions, and the witness can state the substance of 
all that he heard. I s  such evidence, in a proper case, of such a wit- 
ness, not to be received because he did not hear the whole of the conver- 
sation? I s  such evidence worth nothing, and wholly to be rejected? 
Surely this cannot be. 

The fact that the witness did not hear all the conversation, would 
certainly affect the weight of such evidence, and this would be deter- 
mined by the jury. I f  the declarations or admissions were such as 
other parts of the conversation would probably affect or modify, then 
the evidence would have less weight, while on the other hand if they 
were probably or obviously made, without qualification or n~odificatioll, 
the evidence would bear greater weight. 
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Hence, Judge GASTON said in  Xtate v. Swink, 19 N. C., 14, "But we 
find no authority and no dictum, to warrant the supposed qualifications 
of the general principle which makes a man's conduct and declaration, 
when voluntary, admissible against him, so as to exclude, evidence of 
his acts or declarations because not as complete as he intended that they 
should be. I t  seems to us, what he has said and what he has done, 
however unfinished and imperfect, is competent testimony, and its 

proper effect is to be judged of under all the accompanying cir- 
(596) cumstances by those whose duty it is to weight the evidence." 

And in Xtate v. Pratt, 88 N. C., 639, Justice RUFFIN, after 
stating that such evidence is competent, adds: "It is easy, it is true, 
to imagine cases in which mischief might result from taking fragments 
of a conversation, as gathered from an imperfect hearing, and applying 
them to matters foreign to the party's intention. But such things are 
not likely to occur in  actual experience, and the correction may be 
safely left to the good sense of the jury." Davis v. Smith, 75 N. C., 
115; State v. Lawhorn, 88 N. C., 634. 

Of course, if the witness can state the whole conversation, or the 
substance of it, in which the declarations or admissions were made, he 
must do so. This the party to be affected adversely is entitled to have, 
and besides it would tend to strengthen the evidence. 

There is no error. 
No  error. Affirmed. 

STATE v. RICHARD THOMPSON. 

1. After the jury is empaneled in a criminal action, the State cannot enter 
a no1 pros, without the consent of the accused. 

2. If upon the trial of an indictment, containing several counts, the jury is 
directed to confine its investigation to one count only, a general verdict 
of guilty will be construed as an acquittal on all the counts withdrawn 
from the consideration of the jury. 

3. The defendant purchased a horse, but upon the condition that the title 
was not to pass until the price was paid; failing to pay, the vendor re- 
covered possession, and thereupon the defendant, in the night, secretly 
took the horse from the vendor's stable and carried it away in a manner 
indicating a felonious purpose. Held, that a charge to the jury that the 
defendant mould be guilty of larceny if the taking was not under a bona 
pde belief that he had the property, or an interest in the horse, m s  not 
erroneous. 
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( S t a t e  v. Long, 52 N. C., 24;  S ta te  v. Leak,  80 N. C., 403; State  v. Taglo?'. 
84 N. C., 773; Btate  v. Johnson, 75 N. C., 123;  Btate v. Lawrence,  81 N. C., 
523; Btate r. Weaver ,  35 9. C., 203, cited and approved). 

This was a CRIXINAL ACTION, tried before Philips, Judge ,  at (597) 
July Term, 1886, of WAYNE Superior Court. 

The indictment contained three counts, charging, in the first, the 
larceny of a mule belonging to Hiram Ginn; in the second, the wilful 
and felonious taking and carrying away the mule with intent to use it 
for a special and temporary purpose; in the third, with the unlawful 
receiving of the stolen mule, with knowledge thereof, under $51066, 
1067, and 1075 of T h e  Code. The defendant, upon his arraignment, 
pleaded not guilty, and upon his trial the jury rendered a general ver- 
dict, declaring the defendant to be guilty "in manner and form as 
charged in the bill of indictment." I t  was thereupon adjudged that 
the defendant be confined in the State prison for the term of ten years, 
and he appealed. Following this record of the trial, appears this 
memorandum, bearing the signature of the presiding Judge: "The 
record herein as amended, by stating that the Court withdrew from the 
consideration of the jury all the couats in the bill except the first, and 
instructed them that they were not to consider the count for stealing 
the mule for a temporary purpose, and for receiving. The only issue 
submitted was as to the question of the guilt or innocence of defendant 
of the larceny as charged in the first count. After verdict, the solicitor 
entered a no1 pros as to all but the first count in  the bill of indict- 
ment." 

The testimony in support of the charge of larceny, was to this effect: 
The mule belonged to Hiram Ginn, who, in 1884, sold her to one Henry 
Griffin, on condition that if paid for she should be his, and took the 
purchaser's note, to which the defendant became a surety for the 
price. Par t  of the purchase money was afterwards paid, and (598) 
Griffin being unable to pay the residue, surrendered the mule to 
Ginn, and the latter on his books entered a charge for the use of the 
mule, and a credit for the sum received. Ginn afterwards sold the mule 
to the defendant, on the terms that she was to become his property, if 
paid for in the Fal l ;  and if not, he was to be accountable for her work. 
KO part of the purchase money was paid, and in the following Spring 
the defendant, without Gina's consent, exchanged the mule with one 
Exum for a horse. I n  the Fall of 1885, the defendant removed from 
the farm of Ginn to Pamlico county, whereupon the latter, in an action 
of claim and delivery, in which he alleged title to the horse exchanged 
for the mule, recovered possession from the defendant. Ginn, having 
the horse in possession, brought a similar action against Exum for the 
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mule, pending which a re-exchange was made, and Ginn, delivering up 
the horse, received back the mule, which was afterwards, in the night, 
secretly taken from his stable and carried away by the defendant. 

The defendant, examined on his own behalf, testified that he bought 
the mule from Ginn, on whose land he was a tenant, and paid for her;  
that Ginn consented to the trade with Exum; that returning from 
Pamlico he went to Ginn's lot and took the mule and carried her off, 
no person being present; that he carried her some distance through 
the-woods before reaching the Pamlico road; that he knew he had no 
claim to the mule, but thought after Ginn had given up the horse to 
Exum, and taken back the mule, he had a right to take her, and did 
take her under this claim of right. 

There was other evidence of prevarication, of denials of having taken 
possession, and of efforts to escape from the custody of the sheriff after 
his arrest, by the defendant. 

A series of instructions. condensed but in substance as follows. mas 
asked by defendant to be given to the jury: 

( 5 9 9 )  I. I f  the defendant was the owner of the mule, or so believed, 
and took her under a bona fide claim of right; or 

11. I f  the defendant had any interest in the mule, or so thought, and 
took possession accordingly; or 

111. I f  the horse surrendered for the mule was the property of the 
defendant, the property in the mule 'would vest in the defendant, upon 
his assent to the transfer, and his taking her is evidence of such assent; 
or 

IV.  I f  in consequence of Ginn's sale to the defendant any delivering 
of possession, an interest therein passed, or the defendant believing he 
had such interest, took the mule in the boma fide assertion of such sup- 
posed interest; or 

V. I f  Ginn, on taking back the mule from Griffin, placed her in 
defendant's possession, agreeing that he might keep her on paying the 
balance of the purchase money due from Griffin, an interest would vest 
in the defendant; or if so believing, the latter took the mule under a 
bona fide claim; in each of these aspects presented by the evidence, 
notwithstanding the indicia of guilt shown in the manner of taking, the 
jury must find a verdict of not guilty. 

These instructions were not given, and instead, the jury were charged 
in  substance thus : 

A man cannot be convicted of larceny in taking his own property, 
and if the defendant had such property he cannot be convicted. I t  is 
in evidence that he parted with all his property in the mule to Exum, 
and the defendant himself testifies that he had no claim uDon her. I f  
the jury believe this evidence, the mule when taken from the lot of 
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Ginn was in his possession and was his property, and was properly so 
charged in the indictment. Kow, did the defendant take the mule, 
believing at the time that she was his property? H e  swears that he 
did, and if he honestly so believed, this would take from the act an 
element essential to the constitution of the crime-the felonious intent. 
This intent must co-exist with the act of taking to create the larceny, 
and its presence distinguishes a larceny from a trespass. The 
clandestine taking and attempts to conceal the mule, furnish (600) 
evidence of the criminal intent. The State insists, that the de- 
fendant's statement of his belief as to the vesting of any interest in 
him, has been proved to be false by his secret taking at night, his passing 
through the woods, his denials to the sheriff, and his changing his name 
on removing to Pamlico. A11 this evidence the jury may consider, with 
such further evidence as has been heard, in  ascertaining the defendant's 
intent. The defendant's counsel contended that he acted in the bona 
fidc belief of his possessing an interest in the mule of which the taking 
was an assertion, and should not be convicted. This the jury must 
consider and determine upon evidence. 

The jury found the defendant guilty, and on his motion for a new 
trial, errors are assigned in the refusal to give the instructions asked, 
and in those given in substitution therefor, which it is needless to 
specify in detail. The motion being overruled and sentence pronounced, 
the defendant appealed. 

The Attorney General, for the State. 
No  counsel for the defendant. 

SMITH, C. J., (after stating the facts). If the directions given to 
the jury to confine their verdict to the charge made in the first count 
of the indictment, and to disregard the others, are to be considered as 
qualifying the general verdict and restricting it to the first count, (and 
this is expressly sanctioned as proper in the case of State v. Long, 52 
K. C., 24; and State v. Leak, 80 K. C., 403;) the legal result is an 
acquittal as to the counts not passed on; State v. Taylor, 84 N. C., 
773. After the empanelling of the jury, and before verdict, the pros- 
ecuting officer cannot enter a nolle prosequi without the consent of the 
accused, as he has a right to a response from the jury to all the 
charges, and if such is done, it is deemed to be in effect an (601) 
acquittal. We do not, of course, mean to question the right of 
the Judge in proper cases to cause a mistrial; State v. Weazw, 36 
N. C., 203, and subsequent cases; but this right cannot be exercised at  
the will of the solicitor. The entry of the no1 pros after verdict was 
therefore superfluous and inoperative. 
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The objection to the rendition of judgment upon the general jury 
finding upon the indictment in its entirety, and with its incongruous 
union of counts, which would be fatal, under the ruling in State v. 
Johnson, 75 N. C., 123, and which is not modified in State v. Lawrence, 
81 N. C., 523, for reasons therein stated, is thus removed, and we are 
a t  liberty to consider the appeal upon its merits. 

During the argument, it occurred to us that perhaps too much stress 
had been laid upon the question of the defendant's having property or 
an  interest in the mule, or in his acting upon the honest belief that he 
had such, and the attention of the jury had not been called to the in- 
quiry whether, without reference to property, strictly speaking, the 
taking had or had not been under a bona fide belief of the defendant 
that under the circumstances he had a right to regain possession, which 
unexplained, the jury might not consider as property or an interest 
within the meaning of the charge. The facts were not presented in this 
aspect to the jury. But no direction of this kind was asked, and the 
omission is not assigned for error. 

I n  our examination of the case, unaided by argument for the appell- 
ant, we discover none of the errors mentioned in connection with the 
motion for a new trial, and none in the charge, which covers all the 
material matters to which the accused was entitled in  the instructions 
requested. 

The jury find against him upon the alleged bona fides of the taking, 
and this is exclusively within their province. 

(602) There is no error, and this will be certified for further action 
in the Court below. 

No error. Affirmed. 

Cited: X .  v. Xorrell, 98 N. C., 739; S. v. Cross, 101 N. C., 789; 
8. v. Gilchrist, 113 N. C., 676; 8. v. May, 132 N. C., 1021; 5. u. 
Gregory, 153 N .  C., 647; S, v. Andrews, 166 N.  C., 351; 8. v. Snipes, 
185 N. C., 746. 

STATE v. THE WESTERN NORTH CBROLINA RAILROAD COBIPANY. 

Buncombe Turnpike Company-Corporations-Evidemce-H.lg. 

1. A plea of not guilty to an indictment against a corporation is an admissioil 
of its corporate existence. 

2. As against a corporation, it is competent to establish its organization and 
existence, to prove that it had officers, exercised corporate functions, and 
held itself out to the world as such. 
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3. The act incorporating the Buncombe Turnpike Company (Rev. Stat., 2 
Vol., p. 418,) established the road constructed under its provisions "a 
public highway forever thereafter," and its officers and stockholders can- 
not relieve themselves of their duties and liabilities to the public by an 
attempted surrender of their franchises to the Board of County Com- 
missioners. To make such surrender effectnal, it must be made to the 
State in some wag authorized by law. 

4. Nor will an abandonment by the corporation of its franchises work a dis- 
continuance of the highway. 

5. An incorporated railroad company is liable criminally for an obstruction 
of a public highway, if It permits its engines, cars, &c., to remain thereon 
for a period longer than is reasonably necessary for their safe crossing. 

(Ntate v. XcDowell, 54 N. C., 799, cited and approved) 

This was a CRIMINAL ACTION, tried at the October Term, 1885, of the 
Inferior Court of BUNCOMBE County. 

From the judgment upon a verdict of guilty, the defendant appealed 
to the Superior Court, whence the judgment in the Inferior Court 
being affirmed, he appealed to the Supreme Court. 

The defendant was charged with obstructing a public road (603) 
and common highway leading from the city of Asheville i11 

Buncombe County towards and into Arden in said county. 
The State proved, with a view to show that the defendant had been 

duly organized as a corporation under the Act of 1880, as charged in 
the indictment, that it was ~rofessing to carry out the requirements of 
said Act; that there was a railroad known as the Western North Caro- 
lina Railroad; that it had agents who issued tickets, received freights 
and signed receipts in  the name of the Western North Carolina Rail- 
road Company. Defendant objected to the introduction of this testi- 
mony and the Court overruled the objection. That often there were 
five or six wagons at  a time stopped by the cars from one half hour to 
three hours and a half, standing across the said highway, which is 
much traveled. The public road is fifty or sigty yards from the depot 
at which there is a sidetrack. There is a steep grade beyond the 
depot, but there is room for cars to stand on the sidetrack without 
stopping the road.. The Buncombe Turnpike Company had control of 
the road until about three years ago, when the county took charge and 
appointed an overseer and hands who have worked it since; that the 
Buncombe Turnpike Company was chartered in 1824, (Rev. Stat. vol. 
11, p. 418,) by the State. The charter was attempted to be surrendered 
by the directors, who had a meeting and agreed to surrender i t  to the 
commissioners of Henderson and Buncombe, and authorized the Presi- 
dent to carry out this purpose. There was no meeting of the stock- 
holders. 
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The defendant objected to the introduction of all this testimony, but 
the Court overruled the objection, and the defendant excepted. 

J. R. Patterson, who is the clerk of the Board of Commissioners of 
Buncombe county, was introduced and testified as follows: That there 
is the following record of the surrender of the charter of the Turnpike 

Company: "That the surrender of the charter and road of the 
(604) Buncombe Turnpike Company be accepted. Notice to be issued 

the supervisors of roads of Asheville and Limestone townships." 
The defendant objected to the introduction of this record. Objection 

overruled, and defendant excepted. 
The defendant asked the Court to charge the jury: 
1. That there was no evidence that there was a public road and com- 

mon highway, such as it is indictable to obstruct, leading from the city 
of Asheville towards and into Arden, as charged in the indictment, and 
that they should return a verdict of not guilty. 

2. That there was no evidence of the surrender by the Buncombe 
Turnpike Company of its charter and property to the county commis- 
sioners; that the testimony that three of the directors had met and 
authorized the president to surrender the charter and property of the 
company to the county commissioners was no evidence of its surrender, 
and they could not consider the same in making up their verdict. 

3. That the record or memorandum made by the clerk of the Board 
of Commissioners of Buncombe county was no evidence of the surrender 
of the charter and property of the corporation, and that they could not 
consider the same. 

4. That there are but two mays in which a public road and common 
highway, such as it is indictable to obstruct, can be established in 
Xorth Carolina, to-wit : 1. By an adjudication that such be established, 
on petition and notice, &c., by the proper tribunal vested with the juris- 
diction to make such an adjudication. 2. By a dedication of the road 
to the public, which may be actual, or presumed by user by the public 
for twenty years; and that as there was no proof of an adjudication 
establishing this road as the statute directs, nor any dedication, either 
actual or presumed, the defendant is not guilty, and they will return a 
verdict to that effect. 

5. That the Buncombe Turnpike Company having been duly char- 
tered and organized under an act of the General Assembly, could 

(605) not surrender its charter and property to the commissioners, for 
said commissioners have no authority to accept such surrender 

nor to compel it, and any attempted surrender which may have been 
made, and any acceptance thereof, and appointment of overseers, &c., 
by said commissioners are a nullity and not evidence for the jury to 
consider. That the directors had no authority or power to surrender 
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the charter and property of the corporation; that the only ways in 
which the charter of the Buncombe Turnpike Conlpan~  could be an- 
nulled would be by a judgment for that purpose of the proper judicial 
tribunal, the repeal of the charter by the legislature, forfeiture for non- 
user or other cause; and there being no evidence of such judgment by 
any tribunal of competent jurisdiction, nor any evidence that the legis- 
lature has repealed the charter, the jury will acquit the defendant, it 
being admitted that the Buncombe Turnpike Company was chartered 
and organized as stated. 

6. That there would be no dedication of this road to the public in 
such a sense as to make it a public road and common highway, by a 
user of it by the public, the appointment of an overseer, working it 
with hands, &c., for three years. 

7. That there is no evidence of an actual dedication of this road to 
the public. 

The Court refused to give any of the special instructions, and defend- 
ant excepted. 

The Court charged the jury as follows: 
That to convict the defendant the jury must be satisfied that the road 

was a public road and common highway, as charged in the indictment, 
and that such public road and common highway must be established in 
one of three ways : 

1. By actual dedication by the owners of the soil. 
2. By an adjudication of the proper Court. 
3. By user by the public by overseers and hands working it without 

any dedications or adjudications, for the space of twenty years at least. 
That if the jury shall find that up to three years ago this road 

was owned and worked by the Buncombe Turnpike Company, a (606) 
corporation chartered by the Legislature, then the Court charges 
them that this is not a public road and common highway, unless it has 
been actually dedicated by said corporation to the public. 

There being no evidence of this road ever having been laid out and 
adjudged to be a public road and common highway by any court having 
jurisdiction to make such adjudication, it then becomes the duty of the 
jury to find whether there has been any actual dedications of the road 
to the public. 

The Court charged the jury, that the meeting of the directors, if 
they shall find there was such meeting, and the authorizing by them of 
the surrender of the charter to the county commissioners, is evidence 
which they can consider in determining whether there was such sur- 
render by the president. 

The record which was kept by the clerk of the board of commissioners, 
and which was introduced in evidence, can also be considered by the 

501 



I N  THE SUPREME COURT. [ 9 5  

jury in  determining whether the turnpike company ever made such 
surrender. I f  the jury shall believe from such evidence that the Bun- 
combe Turnpike Company made such surrender to the comnlissioners 
of Buncombe county, then the Court charged the jury that the county 
commissioners were the proper tribunal to whom to make such sur- 
render, and the same was an actual dedication of said road to the public, 
and the same would be from the time of such surrender a public road 
and common highway, such as it would be indictable to obstruct. That 
if the jury find that this road is a public road and common highway, 
then it will be their duty to find whether the defendant has obstructed 
the same or not. 

The Court charged the jury that the defendant has the right to 
occupy the public roads and common highways of the country which 
it crosses, so long as may be necessary for i t  to do so in crossing the 

same, but it has no right to obstruct them with its cars for any 
(607) longer time than is actually necessary for the purpose of allow- 

ing i t  to use the franchise given by its charter. 
The Court charged the jury that if they shall find that the defendant 

obstructed or occupied said road with its cars for thirty minutes, it is 
guilty of obstructing a public highway. The defendant excepted. 

The Attorney-General, for the State. 
X r .  Chas. A. Moore, for the defendant. 

MERRIMON, J., (after stating the facts). The grounds of defence 
insisted upon are technical and unfounded. The defendant is indicted 
for obstructing "a certain public road and common highway." Having 
pleaded not guilty, its counsel insisted on the trial that the State had 
not proven that i t  was a corporation. This was unnecessary, because 
by its plea of not guilty it admitted its corporate existence and identity 
by the name specified in the indictment. But if this were not so, there 
was abundant evidence of its corporate existence. The charter authoriz- 
ing such a company was put in evidence, and there was other evidence 
that went to prove that such a company was organized under this 
charter--that it had officers, a place of business, a railroad, transported 
persons and freight over its road and held itself out to the world as a 
corporation by the name specified. Such evidence was competent, 
certainly, as against the defendant, and sufficient, if believed by the 
jury. 

I t  was further contended that there was no evidence of such a public 
road and common highway as that described in the indictment. The 
State put in evidence the charter of "The Buncombe Turnpike Com- 
pany," granted at the session of the General Assembly of 1824, ( 2  Rer. 
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Stats., p. 418). That charter authorized the organization of a corpora- 
tion by that name, with power to construct and establish a public 
turnpike road, and the ninth section thereof provides: "That (608) 
the said road, with the improvements which shall be made 
thereon in pursuance of this act, shall be forever thereafter taken and 
considered as a public highway, free for the passage of all persons and 
animals, and carriages of every description, on the payment of tolls 
imposed by this act," &c. I t  further provided, "That all hands liable 
to work op roads in the county of Buncombe, residing within two miles 
on either side of the road, from the Tennessee line to the top of the 
Saluda mountain, shall be liable to do six days work in each and every 
year on the said turnpike road, under the direction of," &c. 

The company was authorized to collect tolls as allowed for only 
thirty-nine years, but it was not contemplated that the road should, at 
the end of that time, cease to be a public highway; on the contrary, it 
was intended and provided that it should thereafter "forever" be such 
a highway, to be kept in repair by the hands so liable to work on it, and 
as might be otherwise, in the course of time, provided by legislative 
authority. I t  was in evidence that such a company was organized, that 
i t  constructed the highway intended by the charter, that this road had 
been in constant use a great number of years, was still in use, and that 
the road specified and described in the indictment was a section or part 
of that road. This part of the road has never been abolished or discon- 
tinued as such a highway by statute or otherwise. 

The Statute (Acts 1850-'51, chap. 147), incorporated the "Asheville 
& Greenville Plankroad Company," and this company was authorized 
to occupy and use the turnpike road mentioned above in the way and 
on the terms prescribed, but this statute did not, nor did i t  purport to, 
discontinue the road as a public highway. Indeed, it expressly pro- 
~ i d e d  that the road should be "a public highway," and that the 
corporation should continue for fifty years. The statute last (609) 
cited provides, that it "shall be regarded as a public act," and 
the courts must therefore take judicial notice of it. 

But the statute (Pr .  Acts, 1866, chap. 5 2 ) )  abolished "The dsheville 
& Greenville Plankroad Company," and restores "The Buncombe Turn- 
pike Company," in name and authority, and this company has ever 
since then been recognized and treated as such company, by the courts 
and the legislature. Sta te  v. McDowekl, 84 N. C., 799; Acts 1866-'7, 
ch. 114; Acts 1869-'70, ch. 126. 

I t  appeared on the trial, that "The Buncombe Turnpike Company," 
or certain of its officers, undertook three or four years ago, to surrender 
its road and franchises to the commissioners of the county of Buncombe. 
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The defendant contended that the company thus abandoned its road, 
and the county commissioners could not treat and make it a public 
highway, because it had not been established as such, after i t  had beell 
abandoned, &c. "The Buncombe Turnpike Company" had no authority 
to thus abandon its road and surrender its corporate franchises. Such 
act on its part, in any view of it, was nugatory and void. I t  could 
only surrender its franchises to the State, in some way authorized by 
law. I t  remains a company, and answerable according to lam. I f  it 
failed to keep the road in repair, this did not render the road less a 
public highway, and any attempt to abandon it could not have such 
effect. The road is made a highway "forever," and this implies that 
it is and must be such, until the Legislature shall otherwise direct and 
provide. The road was established, has continuously reniained, and 
still remains a highway, and it so appeared on the trial. 

So that the numerous points raised, and instructions asked for and 
refused by the Court in respect to the character of the highway ob- 
structed, were unnecessary, groundless and outside of any proper ~ i e w  

of the case before the Court. I t  did appear that there was a 
(610) highway as charged, constituted and established by legislatire 

authority. 
I t  is too p l a h  to admit of serious debate, that the defendant had not 

the shadow of authority or right to keep its cars standing across the 
highway mentioned, for from fifteen minutes to three and a half hours, 
as some of the witnesses testified it did do. aud until in the course of 
such business it could unload its cars of freight at its depot near the 
highway, and thus prevent the passage of persons traveling on the 
highway. There is nothing in its charter that in terms or by the 
remotest implication gives such right, nor is it conferred by any general 
principle of law. Railroad companies have no right to obstruct public 
highways over which their roadway passes. They must cross them as 
promptly as the nature of their trains will, in the orderly course of 
passage, allow. There is nothing in the nature of their business that 
renders a different rule necessary or tolerable. What the defendant 
did was unlawful, a criminal violation of the law, and an arbitrary 
exercise of power, not applying harsher terms. 

The defendant was indictable for the offence as charged. While " 
railroad corporations, and corporations generally, are not capable of 
committing offences, a necessary quality or ingredient in which is the 
criminal intent, still they are indictable for such acts of misfeasance, 
as constitute nuisances, without regard to the intent. Ang. d Ames, om 
Corp., 55394-396; X o r .  on Pr. Cor., 594; 1 Bish. on Cr. Law, 5505. 

We h&e not adverted to several of the alleged errors assigned, be- 
cause they have reference to immaterial matters. What we have said 
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disposes of all that  were in  effect material. I t  is  unnecessary and use- 
less to go further. 

W e  are of opinion that  the judgment should be affirmed, and to that  
end let this opinion be certified to the Superior Court. 

N o  error. Affirmed. 

Cited: 8. v. Grant, 104 N. C., 910; S. v. Turner, 119 N. C., 849. 

STATE v. JOHN E. GREEN. 
(611) 

1. Upon a challenge to the favor, the Court is the judge of the clualifications 
of the juror, and its determination is not reviewable. 

2. The Court may, in its discretion, permit a juror to be challenged by the 
State for cause, after he has been tendered to the defendant and before 
the jury is empaneled. 

3. A juror who, on his voir dire, states that he has formed and expressed an 
opinion upon the guilt of the defendant based upon rumors, but that his 
mind is  not so far prejudiced thereby that he could not render a fair 
and impartial verdict, is a competent juror. 

(State v. Kilgore, 93 N. C., 533; ii'tate v. Colli+zs, 70 N. C., 241; Btate v. 
Ellingtom, 29 N. C., 61; State v. Bone, 52 N. C., 121; Btate v. Cockmm, 
60 N. C., 484; Btate v. Adair, 66 K. C., 298; State v. Jones, 80 N. C., 415; 
State v. Boon, Ibid., 461; State v. Cunningham, 72 N. C., 469, cited and 
approved). 

This  is  an  indictment for BTRGL~RY WITH INTENT To COMMIT RAPE, 
tried before Clark, Judge, a t  the August Term, 1886, of JONES Superior 
Court. 

The  only exceptions taken in the case were those taken upon the 
challenges of jurors. 

Thomas Stilley, a juror of the special venire, on his "voir dire," said 
that  he had formed and expressed the opinion that  the prisoner was 
guilty. On his cross-examination, he  said this opinion was based upon 
general rumor, and that  he had not heard the evidence or talked to any 
of the witnesses. H e  was then asked by the Court:  "Is your mind so 
fa i r  and unbiased that  you can hear the evidence and render a verdict 
without being in  any degree influenced by what you have heard or said?" 
the Court emphasizing the words in any degree. The juror replied 
"that i t  was," and on further examination by counsel, stated that he  
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would not be biased in any manner by the opinion he had heretofore 
expressed. The Court disallowed the challenge for cause, and 

(612) the -prisoner excepted, and challenged the juror peremptorily. 
Two other jurors on being challenged and cross-examined in 

same manner, made the same responses, and the challenges for cause 
were disallowed and prisoner excepted. The first of the two was then 
challenged peremptorily, as to the latter, the peremptory challenges of 
the prisoner being exhausted, the juror was sworn and served. 

3 juror by the name of Benjamin Brown was passed by the State, 
and when challenged by the prisoner for cause, replied that he had not 
formed and expressed the opinion that the prisoner was guilty, but 
"had formed and expressed the opinion that the prisoner was not guilty." 
The prisoner said, '(tender him." The State then immediately asked 
the Court in its discretion to allow it to challenge him for cause. 
After considerable examination by the State and by defendant, the 
Court asked the juror: "Is your mind so fair and unbiasecl that you 
can hear the evidence and render a verdict without being in any degree 
influenced by what you have heard?" The juror replied that it was. 
The Court thereupon in its discretion, (the jury not yet being complete 
nor empaneled), allowed the State's challenge for cause, and the juror 
was stood aside. The prisoner excepted. There was a verdict of 
guilty. The sextence of the law was pronounced, and the prisoner 
appealed. 

The Attorney-General, for the State. 
No counsel, for the defendant. 

ASHE, J., (after stating the case as above). We find no errors in the 
rulings of his Honor in the matters excepted to by the defendant. The 
ground of the exceptions to the ruling with regard to the challenge of 
the juror Stilley, has been time and again held by this Court not to be 
sufficient ground of challenge. I n  State v. Kilgore, 93 N. C., 533, it 

was held, that when a juror, challenged by the defendant, says 
(613) he has formed and expressed the opinion that the prisoner is 

guilty, but states further that his mind was fair and unbiased, 
and that he could hear the evidence and render a verdict without being 
in any degree influenced by what he had heard or said, he was competent 
to serve as a juryman, and the challenge was properly disallowed. T O  
the same effect is State v. CoZlim, 70 N. C., 241; Sta.te v. Ellington, 
29 N. C., 61; State v. Bone, 52 S. C., 121; State v. Cockman, 60 
N. C., 484. 

Two other jurors challenged for like cause as the first, who gave the 
same response upon the examination, were tendered, the one was per- 
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en~ptorily challenged by the prisoner, and the other after the prisoner's 
challenges were exhausted, was sworn and put on the jury. The same 
principle applies to these as to the first juror challenged. 

The last exception was to the ruling of the Court in overruling the 
challenge of the prisoner to the juror Benjamin Brown. This juror 
had been passed by the State and was tendered to the prisoner, and 
upon his voir dire having stated that he had formed and expressed the 
opinion that the prisoner was not guilty, the prisoner said "tender him." 
The State immediately moved the Court to allow it then to challenge 
the juror, which was resisted by the prisoner, who insisted that the 
challenge of the State came too late after the juror had been passed 
by the State to the prisoner, but the Court allowed the challenge, after 
the juror had stated, in response to a question hked him by the Court, 
that his mind was not so biased but that he could hear the evidence and 
render a verdict without being in any degree influenced by what he 
had heard. 

Whether the juror was competent, or in other words a proper person 
to sit on a jury and render an impartial verdict on the issue between 
the State and prisoner, was a question of fact to be tried by the Court, 
after the juror was tendered, and within his discretion whether he 
would allow the challenge. I n  the case of State v. Adair, 66 
N. C., 298, "after twelve jurors were tendered and accepted by (614) 
the prisoner and sworn, but before they were empaneled, the 
Court was informed that one of the jurors was related by affinity to two 
of the prisoners, which appeared upon inquiry to be so, but this fact 
was not known to the counsel on either side, or to the Court when the 
juror was sworn. The juror was discharged, and the prisoner ex- 
cepted." PEARSON, C. J., speaking for the Court, said: "As the jury 
was not empaneled and charged with the case, it was within the dis- 
cretion of his Honor to allow the State the benefit of a challenge for 

u 

cause, so as to secure a jury indifferent as between the State and the 
prisoner." The same rule of practice has since been maintained in the 
case of State v. Jones, 80 N. C., 416; State v. Boom, 80 X. C., 461, and 
State v. Cunningham, 12 N. C., 469. We are aware there seems to be 
an inconsistency in overruling the exception in the case of the juror 
Stilley, and that of Brown, for both, in their examination, stated that 
they were not so biased but that they could give an impartial verdict 
after hearing the evidence, without being influenced by what they had 
heard about the case. But the challenge in these cases was not strictly 
a challenge for cause, but a challenge to the favor, when the party has 
no particular cause of challenge, but objects that the juror is not in- 
different on account of some suspicion of partiality, prejudice, or the 
like. I n  such cases, the validity of the objection was left at common 
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law to the determination of triers, whose office was to try whether the 
juror was favorable or unfavorable. The method of which proceeding 
was, if the first man called be challenged, two indifferent persons named 
by the Court constituted the triers, and if they try one man and find 
him indifferent, he shall be sworn; and then he and the two triers shall 
try the next, and when another is found indifferent and sworn, the two 
triers shall be superseded and the two sworn on the jury shall try the 

next. 3 Blackstone Com., 363. Their finding was conclusire. 
(615) But by statute in this State the Court is constituted the trier. 

The  Code, $$406 and 1199. And where the challenge, as in 
this, is to the favor, its determination is not reviewable. State v. 
Kilgore, supTa. 

There is no error. 
No error. Affirmed. 

Cited: S. v. Fuller, 114 N. C., 891; S. v. Vick,  132 N. C., 997; S. v. 
Register, 133 N .  C., 751; S. v. Banner, 149 N. C., 522; S. v. Peterson, 
149 N .  C., 534; S. v. Vann, 162 N .  C., 538; S.  v. Foster, 172 N .  C., 962; 
S. v. Hicks, 174 N.  C., 802. 

STATE v. WILLIAM E. WORTH. 

Pen'alty-0rd'in8an8ces of Ci'ties and Towns. 

An ordinance of a city or town prescribing a penalty to  be fixed in the 
discretion of the Court, is uncertain and void. 

(Ntate v. Cvenshaw, 94 N. C., 877; and State v. Cainan, Ibid., 883, cited and 
approved). 

This was a ORIMIRTAL ACTION, tried in the Criminal Court of SEW 
HAXOVER county, before Meares, Judge, at May Term, 1886. 

The facts are stated in the opinion. 

The Attorney-General, (Mr .  DuBrutz Cutlar also filed a brief), for 
the State. 

Mr. J .  D. Bellamy, for the defendant. 

MERRIMOX, J. The defendant was charged criminally before the 
Mayor of the city of Wilmington with having violated an ordinance of 
that city, whereof the following is a copy: 
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"SEC. 24. That any person refusing or neglecting to pay the license 
tax assessed against him for the privilege of doing business, for 
the space of ten days, shall be subject to criminal prosecution, (616) 
and upon conviction, shall be fined not more than tweatu-fi.z;e " ,  

dollars, or imprisoned not exceeding thirty days." 
The mayor found the defendant guilty, and gave judgment against 

him, from which he appealed to the Criminal Court. I n  the latter 
court there was a verdict of guilty, and judgment against him. Having 
excepted, he appealed to this Court. 

The city ordinance, for a violation of which the defendant was con- 
victed, prescribes, that upon conviction, a party "shall be fined not more 
than twenty-five dollars, or imprisoned not exceeding thirty days." The 
punishment thus authorized is in the discretion of the mayor, and 
uncertain. I t  may be any sum not exceeding twenty-five dollars. I t  
is settled that ordinances thus uncertain are inoperative and void in 
this State. Like ordinances have been repeatedly and uniformly held 
to be void. State v. Crenshaw, 94 N. C., 877; State v. Caiman, Ibid 
883. 

There was, therefore, error. 
Error. 

STATE v. JOHN REYNOLDS et als. 

Injuries to Houses-Possessio~Trespass. 

1. One who peacably enters upon land, believing at the time that he had the 
right to do so, and erects houses thereon, but, being still in possession, 
tears them down and removes them upon discovering that he was upon 
the lands of another, is not such a trespasser as mill subject him to a 
conviction under $1062 of The Code. 

2. Possession, actual or constructive, is essential to the maintenance of an 
action for trespass. 

(State v. WilUamjs, 44 N. C., 197; State v. Watson, 86 S. C., 626; Tredwell 
v. Reddbk, 23 N. C., 56; Xyriclc v. Bishop, €4 N. C., 485; JfcQormick v. 
~Monroe, 46 N. C., 13 ; Dobbs v. Gullidge, 20 K. C., 197 ; cited and approved). 

This was an IKDICTMEKT against the defendant for tearing (617) 
down and demolishing a certain house alleged to be the property 
of one F. T .  Baldwin, tried before Boykin,  Judge, at the February 
Term, 1886, of RICHMOKD Superior Court. 

The facts were, substantially, that the land upon which the houses 
in question were situated, was a lappage upon land which the prosecutor 
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had purchased from one W. F. Roper, and that claimed by the defend- 
ants, which John Reynolds, one of them, had bought from one Usry, 
and had first obtained a bond for title, and subsequently a deed for the 
same, delivered after the institution of the prosecution. 

Neither Baldwin nor Roper had ever had possession of the land; but 
the defendants had built the houses and had been in possession of the 
same for eleven years, and at  the time of the alleged trespass were in 
possession of a tobacco patch on said land. 

The prosecutor testified that the defendant John Reynolds, had pro- 
posed to buy the land from him both before and after the survey, but 
Reynolds testified that he proposed to buy the land from the prosecutor 
if he had the better title. Some time before the commencement of the 
prosecution, there was a survey of the land and the houses were em- 
braced within the boundaries of the deed from Roper to Baldwin. The 
defendant John Reynolds was at the survey, and soon thereafter tore 
down and moved the houses across the line, upon the land of Usry. He  
stated in his examination that he tore down and carried off the houses 
because the land was in dispute. The houses were very near the dis- 
puted line, and were only moved a short distance. Baldwin received 
his deed from Roper while Reynolds was in possession of the land and 

houses, and claims them as his own. 
(618) Upon this state of facts his Honor instructed the jury: "That 

if the defendants moved the house under a bona jide claim of 
right, they were not guilty; if they did not move the house under a 
bona fide claim of right, they were guilty." 

The jury found the defendant guilty, and there was judgment, from 
which the defendant appealed. 

The case on appeal did not show that any exception was made to the 
charge below. 

The Attorney-General, for the State. 
Mr. Frank 1McNeil1, for the defendants. 

ASHE, J., (after stating the facts). We are of opinion there was 
error in the charge given by his Honor to the jury. His  Honor should 
have charged them that upon the evidence they should find the defend- 
ants not guilty. I n  the case of Rtate v. Williams, 44 N. C., 197, which 
was an indictment under the same statute, it was held that, "to subject 
a person to the penalties of the act, he must be guilty of trespass." 
And again, in State v. Watson, 86 S. C., 626, which was an indictment 
preferred for a violation of the same statute, this Court, speaking 
through RUFFIN, J., refer to the case of State v. Williams with approval, 
and say, "the construction given to the Act by the Court is, that i t  was 
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not intended to embrace a case of destruction of property by the owner 
thereof; but that  to bring a case within it, the party accused must be 
shown to have been guilty of an  actual trespass upon the property of 
another.'' Trespass t o  realty consists in a wrongful and unwarrantable 
entry upon the land of another, which the law entitles a trespass by 
"breaking his close," (Brown on Real Property, 777)) and possession is 
necessary to the maintenance of the action. Ibid., 778. I t  cannot be 
maintained without possession. Tredwel l  v. Reddick ,  23 X. C., 66. 

The  possession must be either actual or constructive. Posses- 
sion alone when i t  is actual, is sufficient to maintain the action (619) 
against a wrong-doer; M y r i c k  v. Bishop ,  8 N. C., 485. So, also, 
a n  action may be maintained for an injury to a constructive possession, 
which is  a possession that  is i n  legal contemplation attached to the 
title, and when a party sues for a trespass upon his land, of which he 
has only a constructive possession, he must show title. McCormiclc v. 
Monroe ,  46 N. C., 13. But  this possession has no existence when there 
is another in adverse possession. Dobbs v. Gullidge, 20 N. C., 197. 

I n  the case before us, the prosecutor had neither the actual nor con- 
structive possession of the houses demolished and carried off, for he 
admits he never had actual possession, and according to the facts ad- 
duced in  evidence h e  had no constructive possession, for he failed to 
show, even if it  were admissible in a criminal action, any title to the 
land within himself or Roper, under 'whom he claimed. 

The judgment of the Superior Court must be reversed, and a venire  
de  novo  awarded. 

Error .  Reversed. 

Ci ted:  T h o r n t o n  v. B r a d y ,  100 N .  C., 40; S. v.  ~WcCraclcen, 118 N .  C., 
1242; S. v. Jones ,  129 N.  C., 510; Gordner  v. L u m b e r  Co., 144 N.  C., 
111. 

STATE v. G. I\'. CRANE. 

Homicide-Evidence. 

The prisoner and deceased quarreled, aacl. both evinced a willii~giless to 
fight, but Tyere prevented by other persons-the prisoner went off, but 
came back, when the deceased presented a loaded gun and commanded 
him to stand-the prisoner went into a house near by, but out of sight 
of the deceased, and procured his gun and returned to the deceased, who 
immediately fired upon and slightly wounded the prisoner, and then sat 
his gun down-the prisoner then shot and killed deceased. Hela, 
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1. That the prisoner was at least guilty of manslaughter. 
2. That it was not error in the Court to charge the jury that under the cir- 

cumstances of this case, if they believed the evidence, the prisoner was 
guilty of manslaughter. 

(State  v. Kenned?~, 91 P;. C., 572; Rtate v. &fcATeiZl, 92 N. C., $12; b'tate v. 
Vines, 93 If. C., 493, cited and approved). 

(620) This was an ISDICTMENT FOR MAXSLAUGHTER, tried before 
Montgomery, Judge,  and a jury, at Fall  Term, 1886, of YAXCEY 

Superior Court. 
One hfcAlister, witness for the State, testified that he was at Franklin 

McCorny's with Wiley Riddle, the deceased, the defendant, and several 
other parties; the deceased was very drunk and had a gun shaking it 
around; the prisoner was also drunk; one Brackins told the deceased 
to put up his gun as he was too drunk, that he might shoot himself or 
some of his friends; they then took the gun from him and locked i t  up 
in  a room; presently the deceased had a knife; they took the knife 
away from him also; he complained that they had hurt his hand, and 
blamed the defendant for i t ;  the deceased and the defendant passed the 
lie and got up to fight, but were prevented by those present. This was 
in the porch of the house. Dinner was announced: McCorny and wife, 
~ r a c k c n s  and wife, went to dinner; Crane, the' defendant, went off 
about the same time; the deceased got a hammer and broke into the 
room where the gun had been put ;  he came out on the ground, then 
back on the porch with his gun- about this time Crane, the defendant, 
came in  sight; the deceased pointed his gun at him and said: "Damn 
you, stand!'' Crane went behind the house in the direction of the 
kitchen and "hol1oed"-"I have got as good a shot gun as any man," 
or "as many shot guns as any man," and came back directly with his 
gun around towards the porch where the deceased was; the deceased 
said-"stand, damn you !" and fired and hit the defendant: the deceased 
stepped towards the room a little from Crane and set his gun down; 

did not see him make any effort to reload his gun; Crane stepped 
(621) so he could see the deceased and said-"Damn you, I will show 

you how to shoot me," and fired; the deceased turned and went 
into the room, and said-"I am shot-am killed," and fell on the bed; 
Crane and myself went in ;  the prisoner got to him first and hit him 
one lick with his fist, and I prevented him from striking him again; 
told him he had killed him; he told me-"no, he was not killed," but 
that he, prisoner, '(was killed,'' and showed me his breast; there was- a 
shot hole in his shirt, and some blood; he took his gun and went off. 

The deceased lived two or three minutes after he was shot. The 
witness described the kitchen as being behind the house and twenty-five 
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or thirty yards distant; the character of the deceased was that of 
a dangerous man; deceased would have weighed one hundred and 
twenty-five pounds; the prisoner was a larger man and some twenty 
odd years old. 

Wm. XcCorny testified: The deceased was killed at my house; the 
deceased had a gun; the prisoner and one Brackins helped me to take 
the gun away from him, and I locked it up. I went to the kitchen; 
in a little while I saw the deceased have the gun on the porch; don't 
think the prisoner was in the kitchen. I n  a little while Crane, the 
prisoner, came in the kitchen and got his gun down out of the rack. 
I spoke to him and said: "Wash, what are you going to do with that 
gun? put i t  down;" he said, ('no man should snap a gun at him," or 
"shove a gun in his breast;" in a minute saw smoke, or flash of a 
gun, towards defendant; the prisoner was sorter getting up and he 
fired; I went around the house and the deceased was holding to the 
bed dying; there was about two seconds between the fires; the deceased 
had his gun in a shooting position when I saw him in the porch; the 
prisoner had a skinned place on his breast, looked like two shot; there 
was nothing that hemmed the prisoner in the kitchen; he could have 
gotten away from the kitchen without exposing himself to the 
deceased on the porch; the deceased had the character of being (622) 
a dangerous man. 

There was evidence on the part of the defence that the prisoner had 
three small shot holes in his left breast the next day after the difficulty, 
and that the deceased had the character of being a dangerous man 
when drinking, and that the prisoner was a man of good character. 
The Court instructed the jury that if they believed the evidence to be 
true, they should find the prisoner guilty. The defendant excepted. 

Verdict of guilty, and judgment, from which the prisoner appealed. 

The Attorney-General for the State. 
No  counsel for the defendant. 

MERRIMON, J. The evidence was plain and direct. I t  seems that it 
was not questioned, and obviously the jury believed it. Accepting i t  
as true, and daking the most favorable view of it for the prisoner, he 
was certainly, at the least, guilty of voluntary manslaughter. The de- 
ceased had given him legal provocation; but he slew him-not of nxes- 
sity-not to save his own life or himself from enormous bodily harm, 
but unnecessarily in the heat of blood, if not of deliberate purpose. At 
the time the prisoner fired his gun at and slew the deceased, he was 
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free from present danger, and might easily have abandoned further con- 
flict without exposing himself to danger, and this he must have seen, 
but he showed no disposition to desist from the fight. On the contrary, 
he manifested a passionate, if not a deliberate and wicked purpose, to 
kill. 

No  man is justified in  taking the life of his adversary, if he can avoid 
it, if he can escape without exposing his own life to serious peril, or 

exposing himself to great bodily harm. H e  cannot kill of choice 
(623) -he can only be justified when he kills of necessity. State v. 

Kennedy, 91 N. C., 572;  State v. McNeill, 92 N. C., 812. 
The evidence was simple and direct-there was no conflict in it-no 

alternative aspects of i t  to be submitted. I t  was the province of the 
jury to believe or disbelieve it, and the Court might, as i t  did, tell them 
that if they believed it to be true, the prisoner was guilty. I f  the evi- 
dence was true, the law drew the conclusion as to the offence. State v. 
Vines, 93 N. C., 493. 

There is no error. 
No error. Affirmed. 

C'ited: S .  v. Quick, 150 N. C., 824. 

STATE v. DUNCAN HAZELL. 

Judgment-Verdict, Special. 

1. In criminal actions there is no appeal, except from final judgments. 
2. A recital in the record, upon the return of a special verdict, "that the 

Court being of opinion that upon this state of facts the defendant is not 
guilty, the verdict is so entered," is not such a judgment as will support 
an appeal. 

( 8 t a t e  v. Baundem, 90 N. C., 651; s t a t e  v. Bai&ey, 65 N. C., 426; Xfate v. 
Wiseman, 68 PIT. C., 203, cited and approved). 

This was a CRIMINAL ACTION, tried before Clark, Judge, at Spring 
Term, 1886, of AUMARCE Superior Court. 

The facts upon which the opinion proceeded are stated therein. 

The Attorney-General, for the State. 
Mr. Jas. E. Boyd, for the defendant. 
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ASHE, J. The defendant was charged with selling spirituous (624) 
liquors by the measure less than a gallon, to-wit : by the quart, 
to one John A. Warren, on the first day of January, 1885, the said 
Hazel1 not having then and there a license to retail spiritous liquor by 
the measure as aforesaid. The defendant pleaded not guilty, and the 
case was submitted to a jury who returned a special verdict finding the 
facts of the case which it is needless to set forth. Immediately follow- 
ing the verdict in the case on appeal it is stated: "The Court being of 
the opinion that upon this state of facts the defendant is not guilty, 
the verdict is so entered and thereupon the State appealed to this 
Court." 

The opinion of the Court upon the finding of the jury is the only 
semblance of a jtdgment that appears in the case. The record does 
not show that any judgment was rendered in the case upon the findings 
of the jury, and this statement, in the case on appeal of the Judge, that 
"upon this state of facts the defendant is not guilty and that the verdict 
is so entered," cannot be taken as a judgment. I n  a criminal action 
there is no appeal save from a final judgment. And when the record 
does not show a final judgment the appeal will be dismissed. State v. 
Saunders, 90 N.  C., 651; State v. Bailey, 65 N. C., 426; State v. Wise- 
man, 68 N.  C., 203. 

This appeal must therefore be dismissed. 
No error. Dismissed. 

Cited: S. v. Lockyear, post, 641; S. v. Kirby, 108 N. C., 774; 
Cameron v. Bennett, 110 IT. C., 278; Milling Co. v. Finiay, 110 N. C., 
412; S. v. Crook, 132 N.  C., 1058; Hospital v. Florence Mills, 186 
x. C.) 554. 

STATE v. ROBERT HEDRICK. 

Arrest-Assault. 

The prosecutor, who was not an officer, had been deputed to execute a warrant 
in a bastardy proceeding, and had executed it by arresting the defendant 
therein ; on the hearing, the said person arrested was committed to the 
custody of the prosecutor and attempted to escape. The prosecutor pur- 
sued him, and the defendant, without warning, or the employment of any 
other means to stop him, threw out his foot and tripped him causing him 
to fall. Held,  
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1. That the defendant was guilty of an assault. 
2. Whether the arrest and commitment of the defendant in the bastardy 

proceeding was lawful, quare! 

( 6 2 5 )  This was a CRIMIKAL ACTION, tried at  May Term, 1886, of 
the Superior Court of CATAWBA county, before Avery, Judge. 

The facts as admitted were, that one Symon, a justice of the peace, 
had issued a warrant for the arrest of one Monroe Null, on a charge 
of bastardy, which was placed in  the hands of one Philo Lail. The 
Court held that the justice did not have a right to depute Lail, who 
was not an officer, to execute it. Lail did execute the warrant, and 
Monroe Null was tried and ordered by the justice into the custody of 
Lail. While Monroe Null was so in the custody of Lail, his cousin, 
Jacob Null, caught hold of Lail, drew a pistol on him, and told Monroe 
to run. Monroe did run, and Lail extricated himself from the grasp of 
Jacob, and started to pursue him. The defendant, Hedrick, being in 
the path, stepped aside and put out his right foot and purposely tripped 
Lail, and threw him on the ground by so tripping him. Hedrick was a 
cousin of Monroe Null. 

Counsel for defendant insisted that Lail was attempting to commit 
an assault by making an arrest without authority to do so, and that 
Hedrick had the right to use the force necessary to trip him up in order 
to prevent the arrest, and asked the Court to so instruct the jury. The 
Court instructed the jury that upon the facts proved and admitted, the 
defendant was guilty. Defendant excepted, and from the judgment 
appealed. 

Attorney-General, for the State. 
Mr. L. M.  McCorlcle, for the defendant. 

(626) MERRIMON, J., (after stating the facts). I t  seems that the 
facts were not questioned, and accepting them as true, the defend- 

ant was properly convicted. H e  on purpose, tripped the prosecuting 
witness, causing him to fall violently to the ground, without giving him 
any caution or notice to desist from the pursuit of the fleeing party. I f  
it be granted that he had the right to prevent the re-arrest, as contended 
by his counsel in the argument-and this is not certain under the cir- 
cumstances-he had no right to do so in such a violent way as that he 
adopted. I f  his purpose was lawful and sincere, he should have first 
notified the pursuing party to desist, and then at once, if need be, have 
laid hold of him firmly, but gently, and so as to show a peaceful and 
not a hostile purpose. He  had no right to do what might be a lawful 
act in an unlawful and violent manner. By so doing he made himself 
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a criminal offender. I t  is clear that he intended to prevent the re-arrest, 
perhaps not warranted, by such violence as i n  law made him guilty of 
an  assault. 

There is  no error. 
N o  error. Affirnled. 

Cited:  S. c. Armistead, 106 N. C., 643; S. v. Black, 109 N. C., 858 

STATE v. JOHN 1,. STROUD. 

1. I t  is settled law in this State, that a person may be convicted upon the 
unsupported evidence of an accomplice, if such evidence satisfies the 
minds of the jurors of the guilt of the accused. 

2. A general verdict of guilty upon an indictment containing two counts- 
one for Larceny and the other for Receiving-will be sustained, if the 
evidence justifies either. 

3. ~ h e i e  are no accessories before the fact in larceny ; all who aid, abet, 
advise or procure the crime, are principals. 

4. To, constitute the crime of Receiving it is not necessary that the stolen 
goods should be traced to the actual personal possession of the person 
charged; it is sufficient if it be shown that they were received by his 
agent or servant, or a t  his instigation deposited in some place directed 
by him, he knowing that they were stolen. 

( S t a t e  v. Tyler,  85 N. C., 569; State v. Foz, 94 N. C., 928; Stclte v. Long, 
52 N. C., 24; %ate v. Beat ty ,  61 N. C., 52; State  v. TVeiv, 12 K. C.,  363; 
Stote  v. Barden, Ibid., 518; State  v. Hardin,  19 R'. C., 407, cited and 
approved). 

This was a cmnnxaL ACTION, tried before Clark, Judge,  a t  the ( 6 2 7 )  
August Term, 1886, of the Superior Court of LENOIR county. 

The  indictment contained two counts, one for stealing a hog, and 
the other for receiving the same, knowing i t  to be stolen. The  defend- 
ant  was indicted with one Howard. They were both convicted, the 
verdict being general, and after sentence, the defendant Stroud only 
appealed. 

There was no evidence offered on the part of the defendants. That  
introduced by the State was as follows: Timothy Spence testified, that  
Stroud told him to get Howard and go on a certain night and get the 
hogs out of Uzzel's pen;  that  he did so, and reported the fact the same 
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night to Stroud, who said-"kill them and put then1 in my smoke- 
house"; then he (Stroud) said-"there would be a search warrant out, 
and to put the meat under a hogshead in an old still-house," which was 
back of Stroud's house and near the line of Stroud's land, but there 
was conflicting evidence as to which side of the line the still-house was 
situated; that he carried the meat, in company with Pa t  Stewart, arid 
put it in the still-house, as directed by Stroud; that siiice this indict- 
ment, Stroud told him that he had heard that he (witness) would turn 
state's evidence, and to keep his mouth shut. 

Pa t  Stewart testified, that he saw the hogs knocked down and stuck; 
it was at  night, and they were carried to the field back of Stroud's; 
the next night Spence met him there coming from the direction of 

Stroud's house, and told him to carry the meat to the still-house, 
(628) and he carried in  there in  a cart. 

Charles Holland testified, that a week or two after that, Stroud 
was complaining that some meat he had at the still-house was gone, 
and wanted to know if he knew what had become of i t ;  that Spence 
said the meat was gone, and he would give one hundred dollars to know 
what had become of it. 

James Hardy testified, that Stroud came to his house after the indict- 
ment was found, and said that he understood that Spence had turned 
State's evidence about Uzzel's hogs, and if he had, he would ruin him, 
because Spence knew all about i t ,  Afterwards, in same conversation, 
Stroud said he would not mind it if Spence would tell the truth. 

Bryant Rouse testified, that he heard Stroud say that he knew the 
barrel at  the still-house that the meat was in. Stroud then charged 
that Charles Holland had stolen the meat out of the still-house. 

Walter Spence testified, that he went with his father the night the 
hogs were stolen, and saw Howard and Stewart kill them; the next 
night he went with his father to Stroud's, and in going met Richard 
Rouse on the road. Stroud first told his father to carry the meat to 
Charles Holland's, but after studying awhile, he told him to carry it 
to the old still place. They went to the place where the hogs were, and 
told Pa t  Stewart what Stroud said, and together they carried the meat 
in a cart to the still-house as directed by Stroud. The hogs were stolen 
and cleaned on Tuesday night, and on the next night they were carried 
as directed by Stroud to the still-house. 

Richard Rouse testified, that he met Timothy Spence and Walter 
Spence going towards Stroud's at night, and the next day, attracted by 
the flight of some buzzards, he saw where some hogs had been cleaned, 
at the place described by the other State's witnesses as the place where 

the hogs had been cleaned, and he also saw a cart track going 
(629) thence towards the still-house. 
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There was also evidence that the general character of James Hardy 
was good. 

The defendant's counsel asked for several special instructions to the 
jury, to-wit : 

1. That to conrict the defendant of larceny, the jury must be satis- 
fied that he was present at the time of the commission of the offence, or 

I so near by that he could give aid and comfort to the party actually 

I doing the stealing; that the jury cannot convict the defendant under 
this bill of indictment, unless they find as a fact that he was present 
at  the commission of the offence. 

The Court declined to give this instruction, and instead, charged that 
all persons aiding, counseling and abetting a larceny, whether present 
at  the commission of the offence or not, are principals, and equally 
guilty with the party actually committing the larceny, and if the jury 
beliere beyond a reasonable doubt, that Stroud counseled and procured 
the hogs to be stolen, he was as guilty, though not immediately present. 

To this charge and refusal to give the charge as requested, the 
prisoner excepted. 

2. At the request of the prisoner the Court charged: That to convict 
him of receiving stolen goods, he must actually have received the goods, 
and known at the moment of receiving them that they were stolen. 
But the Court added, that "if the prisoner Stroud directed the meat to 
be carried to a certain place near his home, knowing that it was stolen 
meat, and it was so carried and put there by his orders, it was a receir7- 
ing in law." To this modification the prisoner excepted. 

3. The prisoner asked the further instruction, that the jury ought 
not to convict upon the unsupported testimony of an accomplice. 

This the Court refused to give, and charged instead: "That (630) 
the jury ought to be cautious and careful about convicting upon 
the unsupported evidence of accomplices; but they were the sole judges 
of the testimony; they were to say whether the testimony offered by 
the State to corroborate the testimony of Timothy Spence and his son, 
and P a t  Stewart was to be believed, or any part of it, and how far it 
corroborated them. Thus while a jury should be slow to convict upon 
the unsupported testimony of accomplices, yet it would justify a uerdict, 
if i t  was sufficient in their minds to produce an entire conviction of the 
prisoner's guilt beyond a reasonable doubt." To the charge as given, 
and the refusal to give that prayed, the prisoner excepted. 

The Attorney-General, for the State. 
M r .  George Rountree, for the defendant. 
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ASHE, J., (after stating the facts as above). We are unable to find 
error in any of the rulings of the Judge in  the Court below, which have 
been excepted to by the $Goner .  

There is none in the first exception. I t  has been so often held by 
this Court, that in petty larceny there are no accessories, that we did 
not suppose that question would be brought again before us. But we 
find it here presented in this record and gravely insisted upon. I t  is 
familiar learning that in treason and petty larceny there are no acces- 
sories. The distinction between grand, and petty larceny was abolished 
by the act of 1856, Rev. Code, ch. 34, sec. 36, The Code, $1075; and in 
State v. Tyler, 85 N. C., 569, it was held that the effect of this statute 
was to reduce all felonious stealing to the grade of petty larceny, and 
in State v. Fox. 94 N. C.. 928. i t  was decided. that there are no acces- , 8 

sories before the fact in petty larceny, for not only those who did the 
act, but all who advise, counsel or procure the act to be done, are 

principals. So in Xtate v. Barden, 12 N. C., 518; it was decided, 
(631) "that whoever procures a felony to be done, although it be by 

the instigation of a third person, is an accessory before the fact, 
and that which in  felony makes a person an accessory before the fact, 
in petty larceny and misdemeanors makes him a principal." 

The second exception is equally untenable as the first. The Court 
charged in substance, that if the meat after being stolen, was directed 
by the defendant to be carried to a certain place, he at the time knowing 
that i t  had been stolen, i t  was a receiving in the eve of the law. To - 
constitute the criminal offence of receiving, it is not necessary that the 
goods should be traced to the actual personal possession of the person 
charged with receiving. It would certainly make him a receiver in 
cont;mplation of law, if the stolen property was received by his servant 
or agent, acting under his directions, he knowing at the time of giving 
the orders that i t  was stolen, for qui fncit per alium facit per se. I t  
is the same as if he had done it himself. The defendant, if the witnesses 
were to be believed, was the instigator, prime mover and manager of 
the nefarious transaction from beginning to end. Those who took the 
hogs from the pen, killed and cleaned them and carried them to the 
still-house, were his pliant tools, acting all the while under his orders. 
For at every stage of the transaction they went to him to know what 
was next to be done. After they were taken from the pen, they went 
to him to know what was to be done with them. H e  said, "kill them." 
They were killed. The next night they went to him again for direc- 
tions as to what was to be done with the meat, and he told them to ~ u t  
it in  the still-house, to which place i t  was accordingly carried, and a 
few days afterwards he told Holland that some one had taken some 
meat he had at  the still-house. This was an admission of his having 
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possession of the meat. But it is needless to pursue this point further, 
for the jury rendered a general verdict, and when that is the 
case on a trial of a criminal action where there are several (632) 
counts in the indictment, and testimony is offered with respect 
to one only, it will be presumed to have been given on that count to 
which it was applicable, Xtate v. Long, 52 N.  C., 24, and when one or 
two counts in an indictment is bad, a general ~ e r d i c t  will be supported 
by that which is good; State v. Beatty, 61 N .  C., 52. So that there 
being a general ~7erdict in this case, when the punishment is the same, 
it is immaterial whether the eridence is applicable to the one count or 
the other. 

The last exception is as devoid of merit as the others. I t  was di- 
rected to the refusal of the Judge, to charge that the jury ought not to 
convict upon the unsupported testimony of an accomplice. His  Honor 
could not have given such a charge, for it is settled law in this State, 
that a person may be convicted upon the unsupported testimony of an 
accomplice, if the testimony produce conviction of its truth upon the 
mind of,the jury, and as the Judge told the jury in his charge upon 
the point, "they were the sole judges of the testimony." I n  State v. 
Weir, 12 N. C., 363; when one of the questions under consideration 
was whether an accomplice was a competent witness, TAYLOR, C. J., 
speaking for the Court, said: "It is now settled that his evidence may 
be left to the jury, who, if they believe him, may convict the prisosler." 
To the same effect is Xtate v. Haydin, 19 N.  C., 407. 

I f  a prisoner may be convicted upon the unsupported testimony of 
an accomplice, certainly he may be when the testimony is corroborated, 
as it was in the case by Rouse, who testified to seeing the cart tracks 
going from the old field, where he saw signs of hogs having bee11 
recently cleaned, to the still-house; and by Holland, who stated what 
the defendant said to him about this meat having been taken from the 
still-house. 

There is no error. 
No error. Affirmed. 

Cited: S. v. Cross, 106 N. C., 651; 8. v. Toole, ibid., 741, 742; S .  v. 
Barber, 113 N. C., 713; S. v. Register, 133 N. C., 753; 8.  v. Xartin, 
141 N. C., 840; S. v. Lee, 164 N. C., 536; 8. v. XeweZZ, 172 S. C., 
938; S. v. Wilson, 176 N.  C., 754; B. v. Overcash, 182 N. C., 891; 
S. i. Snipes, 185 N.  C., 746; S. v. Whitehurst, 202 N. C., 632. 
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STATE V. FRED T. LOCKYEAR. 

A numbcr of lrcrsons in the city of Raleigh, in 1885, organized a club, for 
social and literary pur~oses, and became duly incorrmrated under the 
general law. Incidental to the main lmrposcs of the organization, the 
members, but no other persons, were permitted to purckdsc from the 
defendant, its steward, meals, cigars and liquors, which were furnished 
by the club a t  a price fixed by its oficers, sufficier~t to cover the cast, 
but not for the purpose of profit. In 1886, an election was held in Raleigh 
township, under the Local Option Act, a t  which a majority of the votes 
were cast for prohibition. Held, 

1. That the furnishing liquors to the members of the club under these circtim- 
stances was a sale. 

2. That such sale was in violation of the I,ocal Option Act, and the defendant 
was guilty of a misdemeanor. 

(McBrycle v. Putterson, 78 N .  C., 412; State v. Tyler ,  85 N. C., 5@; Btate 
v. Haxc72, 95 N. C., 623, cited and approved). 

INDICTMENT, tried before P h i l i p s ,  Judge, a t  J u l y  Criminal Term, 
1856, of WAKE Superior Court. 

The  facts fully appear in the opinion. 
The defendant appealed. 

Messrs. Geo. V.  B t ~ o n g  and J .  H. F l e m i n g ,  for the State. 
M ~ s s r s .  Charles M. Rusbee and tt. H. Battle, for the defendant. 

SSIITH, C. J .  The  defendant i s  indicted for selliilg spirituous liquor 
in  the towuship of Raleigh, in violation of 53116 of The Code, and 
upon the trial of his  plea of not guilty, the jury in  a special verdict 
find as follows : 

That  a t  a n  election regularly called a ~ t d  held i n  Raleigh Township, 
Wake county, on the first Monday i n  June, 1886, urdcr  the provisions 
of chapter 32, volume 2, of 2'he Code, to ascertain whether spirituous 

liquors might be sold in said township, a majority of the quali- 
(634) fied voters of said township cast votes on which was writtell the 

word "Prohibition," and the result of said election was in  favor 
of prohibition, and the same was duly declared on the second day after 
said election by the authorities duly empowered so to do; a ~ i d  that n o  
electiot~ 11as since been held rcversing said election. 

2. That  the defendant i s  an employ6 and steward of a n  organization 
existing in  the city of Raleigh callcd "The Capital Club," and in that  
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name duly incorporated under the general law, in 1885, for literary and 
social purposes. 

3. That the said organization has nearly one hundred resident mem- 
bers, the full membership being limited to one hundred and twenty- 
five, and a few non-resident members. Under the constitution and laws 
of said Capital Club, no person can gain admittance to the rooms of 
said club, except the members thereof, or such friends of the members 
as live outside of Raleigh township, and are especially invited and 
introduced in the club; and that the leading magazines and papers are 
kept in the reading room of said club; and while there are no lodging 
rooms in the club except for its servants, some of its members spend a 
large portion of their time there daily. 

4. That among other things, and incidental to the main purpose of 
the organization, the club furnishes refreshments to its members, such 
as liquors, cigars and meals, for their convenience and accommodation, 
and a small stock of spirituous liquors, wines and beer, is kept on hand 
and furnished to the members at a price fixed by the house committee 
of the same, and intended to be just sufficient to cover the cost; that 
the object of this is not to make profit upon the liquors, wines and beer 
so furnished, and the price at  which they are dispensed does not cover 
their cost and the expenses attendant upon keeping and serving the 
same, and part of the initiation fees and monthly dues of the members 
have to be applied to that purpose-to pay the said costs and expenses. 

5. That i t  is one of the objects of the club to entertain strangers 
who may visit the city of Raleigh. (635) 

6. That no person other than members, can obtain any liquor, 
wine or beer or other beverage or refreshments in or from the club. 

7. That the defendant, as steward of the club, furnishes spirituous 
liquors, wine and beer to the members of the club, in quantities less 
than a quart, for which he receives prices fixed by the house committee. 

8. That on the 10th day of July, 1886, the defendant, as such steward, 
delivered spirituous liquors to a member of the club, being a person to 
the jurors unknown, and received the price fixed therefor from said 
member, and that the said delivery and payment were in the club house. 

Upon the said facts, if the Court be of opinion that the defendant is 
guilty, the jury find him guilty; but if the Court be of the opinion 
that the defendant is not guilty, the jury find him not guilty. 

The Court adjudged the defendant not guilty, and the State appealed. 
The section under which the indictment is framed, is very positive 

and peremptory in  its terms. I t  declares when such is the result of the 
popular vote, favoring prohibition, that "then and in that case it shall 
not be lawful for the Board of Commissioners to license the sale of 
spirituous liquors, or for any person to sell any spirituous liquors withi11 
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such county, town or township" until another and reversing election 
shall be held, "and if any person shall sell any spirituous liquor within 
such territory as specified," such person offending shall be guilty of a 
misdemeanor. 

There can be no question that in a strict legal sense, the transaction 
described in the verdict is a sale of spirituous liquors. A11 the elements 
of an executed contract are present. The corporate body, a legal entity, 
and the owner of the liquor, through its servant, the defendant, deliaers 

it to the purchaser at his call, and receives a fixed compensation 
(636)  in  money therefor. The property in the goods passes and vests 

in the purchaser, and the money paid is received for and becomes 
the property of the club. Can there be any doubt that a corporation 
may make contracts and deal with a corporator, precisely as with a 
stranger, and valid obligations, capable of enforcement, be thus formed 
between the parties ? 

And is not this dealing with the prohibited subject directly within 
the terms of the statute, and does it not open the door to the mischiefs 
intended to be suppressed? I t  is not necessary that the vendor should 
be authorized to sell to any applicant, as an ordinary retailer. He is 
not allowed to sell to any one, and the fact that customers must be mem- 
bers of the association, does not relieve hi? of criminal responsibility 
under the mandatory statute. 

This interpretation of our own enactment, finds support i n  adjudica- 
tions upon the force and effect of similar enactments in other States, to 
which our attention has been called in the carefully prepared argument 
of counsel representing the State. 

I n  the State v. iVercer, 32 Iowa, 405; decided in 1871, there was an 
organization known by the name of the "Winterset Social Club," whose 
object was to supply its members with intoxicating liquors as a beverage. 
The defendant had possession of the liquors used-sold tickets to mem- 
bers and these were received in  payment from them of liquors delivered 
and drank in defendant's house. The Court, BECK, J., delivering the 
opinion in reference to an error assigned in ruling out the articles of 
association which were offered in evidence in the Court below, says, 
"that if they were of the purport as claimed by the defendant's counsel 
in their argument, we must conclude that they were correctly excluded 
by the District court. They appear by the statement of counsel, to 

have been nothing more than the foundations of an organization, 
(637) the object and intent of which was to evade the lam for the sup- 

pression of intemperance, a rather clumsy device by which the 
defendant and the members of the 'social club' hoped to defeat that law, 
and establish a place of resort where they could be supplied with intoxi- 
cating liquors for unlawful use. '" * I f  the liquors did not belong 
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to the defendant, but to the (club,' they were kept by him for the pur- 
pose of unlawful sale as the agent or employ6 of the club. The sale 
of the tickets was in fact the sale of the liquors which was for the pur- 
pose of their unlawful use." 

I n  Marmofit v. State, 48 Ind., 21; determined in  1874, a German 
club consisting of about forty persons, had been formed in  Indianapolis 
for social Sunday meetings, to which each contributed a small sum on 
entering, and paid small monthly dues afterwards. With this fund the 
treasurer would purchase a keg of beer on Saturday for the association, 
pay for it with its moneys, and deal it out in glasses on Sunday to 
members at five cents, which was covered into the treasury. Chief Jus- 
tice BUSKIRK, in  the opinion, says: "As the keg of beer, when pur- 
chased, belonged to the society, the question arises whether the society 
by its agent could make a valid sale of such beer to the persons com- 
posing the society. We know of no principle of law which forbids it." 
I t  was accordingly held that the transaction amounted to a sale within 
the meaning of the prohibitory statute. 

But  the case of iMa~ti.n v. The State, 59 Ala. 34; before the Supreme 
Court of that State i n  1877, is more directly in point. The indictment 
was for retailing liquor without license. An association had been 
formed in  Montgomery, and incorporated under the general law for 
literary and social purposes. I t  was governed by a constitution and 
by-laws, and under them only the members or persons specially invited 
could enter the rooms of the club. I n  one of the rooms was kept a bar 
a t  which spirituous liquors, bought with the funds of the club, 
were sold only to members. The money paid for the liquor went (638) 
into the common fund, and was used only to replenish the stock 
of liquors. Kone but members could buy or pay for liquors at  the bar, 
and it was sold to them i n  quantities less than a quart, and was drank 
upon the premises. The Court before which the trial took place, 
charged the jury that if the defendant sold spirituous liquors to mem- 
bers of the club without license, he would be guilty; and that this would 
be so, although he may have sold to none others than members of the 
club. 

I n  the Supreme Court, the instruction was approved, and STONE, J., 
for the Court, after defining the constituent elements of a sale as given 
in Benjamin on Sales, says : "Whenever the ownership is changed, this 
essential of the contract is complied with. I n  the present case there 
can be no question that the ownership was changed. The spirituous or 
vinous liquors were the property of the corporation. By the sale they 
become the property of an individual for a valuable considerfition paicl 
by the individual member to the corporation aggregate." 
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These rulings are confrontcd with others apparently looking in an 
opposite direction; in which, according to defendant's contentiorr, the 
true principle is to be sought, the most of them having pertinency to 
the present inquiry we are now to consider. 

I n  S e i m  v. 2'hr Stale, 55 Md., 565; reported in  1880, the defendants, 
who were the president, secretary and treasurer of a club known as the 
( C  Concordia," Y an association incorporated under the gcneral law, and 
formed upon the basis and for purposes esscntially similar to ours, were 
prosecuted for selling beer to a member on Sunday in violation of the 
statute. The Court held that "the transaction was not a sale of the 
beer to Springer within the intent and meaning of the act of 1866." 
The act mentions among the forbidden articles, besides spirituous 

liquors, cordials, larger beer, wine, &c., "or any other goods, 
(639) wares or merchandise whatever," and in arriving at  the meaning 

of the enactment, the Court says it does not embrace such or- 
ganizations, for if it did, a meal could not be furnished "to a member 
on Sunday without violating the law," inasmuch as a meal would be 
equally irlcludcd in its prohibitory words. This case is disposed of or1 
a construction of the statute. 

I n  Tennessee Club of X e m p h i s  v. Dwyer,  11 Tenn., (Lea.) 452; 
decided in 1883, the club was formed and incorporated upon the same 
principles and for similar gcneral purposes, having 200 members, and 
liquors of the club are furnished by an officer and servants to members 
who might apply for it: The defendant, clcrk of the county court, 
issued a distress warrant against the corporation to enforcc payment of 
a sum claimed to be due from it as a retail Iiquor dealer. The suit in 
equity was instituted to restrain the collection of the alleged dcbt. The 
sole question passed on at  tho hearing, was whether the complainant 
was under tho law a liquor dealer, and liable as such to tho tax. Thc 
opinion delivered by C o o x ~ ,  J., reviews the cases from Alabama, lndiar~a 
and Maryland, and that of Recwcl v. T h e  People, 79 Ill., 85; where thc 
ruling was similar to that in the two first mentioned, and arrives at the 
same conclusion as the Court of Maryland, that the disposition of 
liquors among mcmbers, although upon payment of a pricc, is not within 
the purview of the statute. I t  declares tllc transaction is not a selling 
in  itself, hut a distribution of common property among its owners. 
The tax is put upon retail liquor dealers, as upon "othcr inercharrts," 
indicating, in the opinion of the Court, a legislative purpose "to irnposcx 
this tax upon those who eugage in the retailing of liquors as a business." 

111 Cow~monwealth v. S m i t h ,  102 Mass., 144; the issuing of chccks 
to the contributing members, according to the sum advancc4 by cach, 
with a riglit to a proportiorlate quantity of the liquor bouglit with tlrr 
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comnlon fund, was declared not to be a sale, but a distribution 
of common property among the several owners of it. (640) 

Similar ruling is made in Groff v. Eoam, 8 Queen's Bench, 
1)iv. 373, in  1881. FIELD, J., says: "I think the true construction of 
the rule is, that the members were the joint owners of the general prop- 
erty in  all the goods, and that the trustees, ( in whom the property was 
vested,) were their agents with respect to the general property in the 
goods, although they had other agents with respect to special property 
in  some of the goods. A sale involves the element of a bargain. There 
was iro bargain here. Therr was no contract between two persolis, 
because Foster was vendor as well as vendee." 

We do not undertake to reconcilr the conflicting views taken by the 
diffcrent Courts in regard to the character of these transactions among 
the members of the club within their walls, and will say that in our 
opinion, the case before us involves all the requisites of a legal sale, 
and as it is within the words of our prohibitory act, so it is within thc 
mischief which it is intended to suppress. Without going into the re- 
finements which are apparent in some of the opinions, wc are not able 
to exempt the, act imputed to the dcfendant from the dcnunciatioo con- 
veyed in the broad and comprehensive words, which forbid "any pcrson 
to sell any spirituous liquorsn within the designated locality. Nor necd 
we revert to the facilities which a contrary constructior~ would afford 
for an evasion of the law, by the formation of such associations, which 
if they did not obstruct the statute in  its obvious purposes, would admit 
of discriminations in thc community, equally adverse to its intended 
general operation. 

We have thus given our opinion of the proper construction of the 
enactment in its application to cases like the present, and departed from 
our usual practice, to rcxfrain from passing upon the merits of the case 
on appeal when not properly constituted in court, for the similar reason 
given in the disposition of the case of Mcl3ryde v. I'aItc.r.son, 78 N. C., 
412, where the same impediment was met, that it was "the wish 
of the parties" that tho controversy should be scttled and the law (641) 
daclarcd, so that it may he observed in its integrity. S f a f e  v. 
l 'y lcr ,  85 N. C., 569. 

But  the appeal must bc dismissed, because no judgment discharging 
the defendant has been rendered so far  as the record shows, and i t  has 
been too often decided, and again at  this term in Stale v. Ilazell, to need 
a reference, that an appeal cannot under such circumstances be enter- 
tained. The adjudication upon the special verdict is but to render i t  
complete and perfect. 

Dismissed. 
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Cited: S. v. Smith, post, 681; AS. v. Nash, 97 N.  C., 516; 8. v .  Neis, 
108 N.  C., 788, 792; Guilford v. Georgia. Co., 109 N .  C., 313; Milling 
Co. v. firday, 110 N. C., 413; Farihing v. Carrington, 116 N. C., 336, 
338; Carter v. Elmore, 119 N .  C., 297; S. u. Colonial Club, I54  N.  C., 
184. 

STATE v. LUCY MORGAN. 

Bastard, Concealing birth of-Evidence-Homicide-Former 
Conviction-Awest of Judgment. 

1. Upon the trial of an indictment for infanticide, where it appeared there 
were no marks of violence upon the deceased, it was not erroneous to 
admit the testimony of an expert that there were several modes of causing 
death without leaving upon the body any evidence of the means employed. 

2. A former conviction for concealing the birth of a bastard child is no 
defence to an indictment for the murder of such child. The Code, $1004. 

3. Formcr conviction, or acquittal, to bc available as a defence, must he 
pleaded; i t  cannot be considered on a motion to arrest the judgment. 

This  was a n  INDICTMENT for infanticide, tried before Boyiin, Judge, 
at  August Term, 1886, of ROWAN Superior Court. 

The  case is  stated in the opinion. 

(642) Att~rn~ey-Geneml, for the State. 
N o  counsel for the defendant. 

SMITH, C. J. The prisoner i s  charged with the murder of her own 
infant  child, born a bastard, committed soon after birth. Evidence was 
introduced for the State, tencling to  prove that  the prisoner gave birth 
to  a living child i n  a barn in  tlrc town of Salisbury, and buried i t  head 
downward in a small hole in the ground, covcring the body with hay 
and straw. There were no  marlis of violence upon its person. 

The solicitor, after objection from the prisoner, was allowed to ?how 
by the testimony of a n  expert, that  there were divers ways by which the 
rrlother could have murdered i t  without protlucing any external mi-  
deuces thcrcof, a s  by suffocating it, burying i t  in the manncr in which 
i t  was found, and in  other ways. To the introduction of this tcstiniony 
is  taken the only exception show~l in the record, during the tr ial  beforc 
the jury. While we do not approve of the use of the word "murdered" 
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instead of "killed," as tending to more injuriously affect the minds of 
the jurors, in connection with the absence of indications of violence 
upon the body, we do not deem the exception tenable. I n  substance, 
the information imparted in the expert's opinion is, that to produce 
death, it did not necessarily require the employment of force sufficient 
to leave marks on the body; and that the absence of these signs was 
not inconsistent with the homicidal act, in the case of a new born and 
non-resisting babe. 

11. After the trial and motion to set aside the ~lerdict for error alleged - 
in admitting the evidence, which was denied, defendant's counsel mored 
for an arrest of judgment, on the ground that the prisoner had been 
before found guilty and undergone punishment for the offence of con- 
cealing the birth of the same bastard child. 

 his motion was also properly refused. 
If the previous prosecution and punishment for the misde- (643) 

meanor were a legal defence against the present charge, it should 
have been pleaded at the arraignment, and cannot be made available in 
the manner now proposed. The fact does not appear in the record, and 
judgment can be arrested only when the reasons for it are found in 
the record. 

But had the matter been properly brought forward as a bar to the 
indictment for murder, it would not have availed, for the misdemeanor 
imputed is a distinct offence from the crime now charged. Whar. Cr. 
Law, $565. Moreover, the statute distinguishes the offences, and after 
declaring the constituents of the misdemeanor, expressly provides, "that 
nothing in this section shall be construed to prevent the mother who 
may be guilty of the homicide of her child from being prosecuted and 
punished for the same, according to the principles of the common law.'? 
The Code, 81004. 

There is no error, and this will be certified to the end that the Court 
below may proceed to judgment upon the verdict. 

No  error. Affirmed. 

Cited:  S. zi. Robinson, 116 N. C., 1048; Shaw v. Handle Co., 188 
N. C., 232;  Graham v. Power Co., 189 N. C., 388. 
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STATIC v. JOHN CARDWELT,. 

Escape-Capital Punishment-Respite-Sentence-Jurisdiction. 

1. If a prisoner, under sentence of death, is rtq~ited anrl escapes, ant1 is not 
recaptured before the day fixed for the exccutiori, the Judge of the 
Superior Court may, a t  a sulrsequcvlt term, direct the sentence to be 
carried into effect. 

1. The effect of a respite is only to postpone the day for the execution of 
the sentence by the Court. 

(S ta te  v. Speaks, 95 N .  C.,  689; and Rtclte v. Cockerham, 24 N. C., 204, cited 
and approved). 

(644) This was an APPEAL from the judgment of MacRae, Judge, at  
Fall Term, 1886, of WILKES Superior Court. 

The prisoner was charged with and convicted of having committed 
rape upon his daughter, Louisa Cardwell, at  April Terrn, 1886, of 
Wilkes Superior Court, and sentenced to death. The judgment pro- 
nounced directed the sheriff to confine the prisoner in the common jail 
until Thursday, the 1'7th of June next thereafter, and on that day, 
between the hours of ten in  the morning and two in  the afternoon, to 
remove him thence to the place of execution provided by law, and there 
to hang him by the neck until he was dead. An appeal was entered 
from said judgment to this Court but was not prosecuted. Pending the 
period of imprisonment, the Governor granted a respite and deferred 
execution until July 2d, and again before the arrival of that day, 
granted a secoxld respite, postponing it until the 30th day of the same 
month. Pending the suspension of the judgment and before the last 
mentioned day, as appeared from an affidavit of the sheriff, the prisoner 
was forcibly taken from the jail hy men in the nighttime and set at  
liberty, so that after diligent search he could not be recaptured until 
after the day appointed for the infliction of the penalty, since which 
he has been recaptured and again committed to prison. Upon this evi- 
dence, laid before the Judge presiding at  Fall Term of the Court in 
support of the solicitor's motion that the prisoner be rescntenced, he 
was asked what, if anything, he had to sag, why the Court should not 
proceed to direct execution, his counsel on his behalf asked for the 
prisoner's disehargc upon the following grounds : 

I. The Court had no power to re-pronounce sentence of death on the 
prisoner, because of the intervening respite coming from the executive, 
and the day fixed by him for the execution having passed, none other 
than himself can now assign a day therefor. 
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11. Because the same Judge who presided at and held the precediilg 
March Term was incompetent to preside at and hold the term 
at which the indictment was found and thc trial took place, (645) 
under the provisions of Section 11 of Article I V  of the Constitu- 
tion; and further that 

111. The Judge then about to pass upon the motion of the solicitor, 
held the Fall  Term, 1884, of Wilkes Superior Court, and, four years 
not having since elapsed, was, under the same section, disqualified to 
hold the present term. The motion being overruled, the Judge again 
pronounced sentence of death upon the prisoner and directed it to be 
carried into effect on the 6th day of November thereafter, by the sheriff. 

The prisorier thereupon appealed. 

Attorney-Gemral, for the State. 
No counsel for the defendant. 

SMITH, C. J. (after stating the case). We have not had the benefit 
of a n  argument for the prisoner in support of his claim to a discharge, 
nor does any reason suggest itself to us why it should be allowed, or 
why the judgment, frustrated by his escape and being at large when it 
should have been enforced, should not be again prouounced. 

The effect of the executive interposition was only to substitute a later 
day for the execution than that appointed by the Judge. Had the 
prisoner been in the hands of the sheriff, and hung on the 30th day of 
July, the act would be by virtue of the sentence of the law pro~lounced 
by the Judge acting in his judicial capacity. 

The case is, then, precisely in thc same condition as if the original 
judgment had fixtd the later day, and its enforcenlent had been evaded 
by the prisoner's escape. But the administration of the criminal law 
admits of no such escape from its demands. The penalty incurred must 
be submitted to, and this is accomplished by the appointment of another 
date for its enforcement. We are not without authority, if any wew 
needed, to wstain this proposition. 

1 1 1  Stafc v. CocXcrharn, 24 N .  C:., 204, the defendant was ad- (646)  
judged to be imprisoned two calendar months, "from arid after 
the first of November next," to appear a t  which tirne he entered into a 
recognizarwe and forfeited it. At a subsequent Term, the solicitor 
moved that he be taken into custody and the sentence of the preceding 
Term carried into effect. This was ordered, and thereupon the defend- 
ant appealed. Upon the hearing, GASTON, J., sustained the action of 
the Court b~low, and said: "Upon the defendant appearing in Court, 
and his identity not beiirg denied, and it being admitted that the sen- 
tence of the Court had not been executed, it was proper to make the 
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necessary order for carrying thc sentence i r ~ t o  cm~wtiorr." So ill the. 
present case, i t  was the dnty of the Judge, not so n l w h  again to sentence 
to death, but recognizing in force the judgment before rendered, to 
direct that  i t  be carried iuto effcczt on some designated day. This is in 
substanec what was done, and conforms to that  repronounecd in the 
case referred to. 

T h e  othcr objcctior~s l iarr  already been consitlered a11tl ovcrruled il l  

S t a f e  v. h'pealcs, d~c idcd  a t  this Tcrm. 
'l'hcre is  no crror, and this will be certifitd to tEic Superior Court of 

Wilkes, to  the end that  further procccding in the c a w  be talren accortl- 
ing to law as drclared in  this opinion. 

No error. Affirmed. 

Cited:  S. 11. Viclcem, 154 N.  C., 678; 8. a. McAfee ,  198 N .  C!., 509. 

STATE v. W. H.  KEEN.  

Judge's Charge-Indictment-Wilful Buming. 

1 .  Ail inaclvcrtent, erronems inslrnction to the jury, accornlmnied by nil 

explanation, or modificatioil, which in effect correrts the error, will not 
be considcretl sufficient to award a new trial, unless it c'leirrly ilppears 
that the jury was thereby misled and the appellant suffcrecl wrong. 

2. The statutory oKe11ce of wilful burning of a gil~-boustl is ;r misdemexnor: 
and no averrncnt in the iiidictment that it was do~w feloniouw1~-thv 
nwess:rry descari1)ti~e tcrms being cm1)loyed-will I)? trcated as mwe 
surplusage. 

( ~ S l a t c ~  r. 'I'hoi-]IF, 81 N. C., 555; Stotc v. Edwards, 90 N. ('., 710; Afote v. 
IL'crtts. 8% N. U., 656, and Stcltc v. NTagZ(', 82 N .  C., 633, cited and npprovcd). 

(647) IN~ICTMENT, tried befow CJudg(>r, J7~dge,  at  Spring Term, 
1885, of ITEETFORL) Superior Court. 

The facts arc fully statcd in the opinion of the Court. 

Allorney-Gene~al ,  for the State. 
No counscl for the defendant. 

,ISIIE, J. Thc dcfendarlt and one Butler were charged with the 
offence of burning a gin-house, and both werc convicted. On motion 
of the defendants a new tr ial  was awardcd to Butler, but denied to the 
defendant Keen, who appealed to this Court. 
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The charge in the indictment was that the defendants, in Hertford 
county, on the 1st day of March, A. D. 1885, "a certain gin-housc, the 
property of John F. Newsom, unlawful ly ,  maliciously, wi l fu l ly  and 
feloniously, did set fire to and burn." 

The ouly exceptiorl taken by the defendant, as disclosed by the record 
and bill of exceptious, is to the charge of the Judge, which was as fol- 
lows, to-wit : "If you are satisfied that these deferidants, or either of 
them, burnt the gill-house namcd in the bill of indictment, the11 you 
shall find them guilty-that is, if you are satisfied that only one of then1 
burnt the gin-house, as is alleged in  the bill of iildictment, you will 
return a verdict of guilty as to him, and not guilty as to the other de- 
fendant. But, before you can find either of them guilty, you must be 
satisfied from the evidence, of his guilt beyond a reasonable doubt." 

We are unable to discover an error in the charge of the Court. 
I f  the Court, after charging, "if you are satisfied that these de- (648) 
fendants, or either of them, burnt the gin-house named irl the 
bill of indictment, then you shall find t h e m  guilty," had stopped there, 
the objection to the charge might have been sustained, but the Court 
relieved the charge of the objection by proceeding to qualify and explain 
what i t  had said, by adding: "that is, if you are satisfied that only one 
of them burnt the gill-house, as i ~ .  alleged in Zhe bill of indictment ,  you 
will return a verdict of guilty as to him, and not guilty as to the other 
defendant." With this qualification, the jury could not have been mis- 
led, or left in  any confusion as to the import of the charge. 

The charge is certainly not very happily expressed, but we think tlle 
jury could not have had any doubt that the meaning of the charge was, 
that if both the defe~~dants  burned the gin-house, as alleged in tlle in- 
dictment, then they are both guilty, but if oidy oue burned it, he only 
should be found guilty. 

As the grounds of cxccption to the charge are not specifically stated, 
it may be, that the exception was to that feature of the charge, whirh 
stated that "if you are satisfied that the defendants, or either of them, 
bur~rt  the gin-l~ouse, as alleged i n  t h e  bill of i n d i c f m e n f ,  you will return 
a verdict of guilty," &c. I f  that be the ground of the exceptiorr, it 
must be predicated upon the fact that the act of burrlirlg is charged to 
have been done feloi~iously, when the ofi'ence is but a misden~eanor, and 
the statute only uses the word wil ful ,  That would be no ground of 
exception. The use of the words maliczous a i d  felonious, as held in tlle 
case of State  v. il'horne, 81 N. C., 555, is mere harmless surplusage. 
Sta te  v. Ediuards, 90 N. C., 710. And it has becn repeatedly held that 
calling an offence a felony does not make it one, when i t  is only a 
misdemeanol.. iSYfnle v. M'afls, 82 N. C., 656; 8la le  v. SlagLe, 82 
N. C., 653 .  
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(649) There is no error. Let this be certified to thc Superior Court 
of IIertfortl county, that the case may b(. proceeded with accord- 

ing to law. 
No error. Affirmed. 

CYiled: 8. v. Wilson,  106 N.  C., 721; B v e ~ e t l  v .  S p e n c w ,  122 N. C., 
1011; 8. u. B. E., Ibid., 1062; W e s l h ~ o o k  v. Wilson,  135 N.  C., 402; 
S.  v. Dewey, 139 N .  C., 562; 8pe igh t  v. R. R., 161 N. C., 85; S. a. 
Lune,  166 N. C., 336. 

STATE v. ALFRED WINSJ,0M7. 

Indictment  before Justice of the Peace-Wilful Trespass on Land.  

1. A warrant will not bc quashed brcausc it  does not c.orit:riu the ilecessars 
descriptive words of the alleged ofTence, when it  refers to a n  ":mncscd 
affidavit" in which all the esseutial averments are  made. 

2. Oiie who, after being forbidden, enters upon land of another under a hona 
fide claim of right, is not guilty of the ofl'ence of wilful trespass. Thc 
Code, 51120. 

2. One who ruters uyo11 the land of another, after being forbidden, as  the 
servant, and a t  the conm~ar~d of a bona pclc claimant, is riot guilty of 
any criminal oft'ence. 

(State  v. Jo?irJs, 88 N. C., 671; State v. C'roeset, 81 N. C., 579; Stafe v. 
B r ~ s o t t ,  Ihid., 595; Stwtc~ v. Hanks, 66 N. C., 612; and State v. Ellcrl, 68 
N. ('., 281, cited :lud n1)proved). 

This was a (:EIMINAL ACTION, tried beforc Gudgcr, Judge,  at Spring 
Term, 1886, of the Superior Court of P ~ a y r r ~ n f ~ ~ s  county. 

The facts arc fully stated in the opinion. 

.itlorney-Cieneral, for thc State. 
Mr. B. P. Aydlel t ,  for the defmtiant. 

Ame,  J. This was a criminal action begnn before a cJusticc of thc 
Pewe  i l l  the county of Ferquimans, and after conviction in that Court, 

carried loy a p l d  of the defmdant to thc Superior Court of that 
(GO) county, whc,re it was tried hdore Grrucfi~, Jutlgr, and thc dc- 

fcndant again corrvicted, and from the judgment then rendered, 
he appr-llrd to this Court. 
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I n  this Court the defendant's counsel took exception to tEw warrant, 
because i t  did not state that the defendant entered upon the land of the 
prosecutor wilfully and unlawfully, after being forbidden to do so, and 
did not state that it was done without the license of the owner of the 
land. The warrant did not make these averments, hut the affidavit 
upon which i t  was founded docs state all the n e c e s ~ a ~ y  facts to bring 
the case within the Act of 1866, ch. 60, The  cod^, $1120. The warrant 
states, that "for the causes in the annexed affidavit, we cornrnand you to 
apprehend," &c., and the warrant is l~cld in such cascs before a justice 
to be thc eoniplaint or indictment, and all the facts necessary to consti- 
tute the ofience, must be set forth therein, State v. Jones, 88 N. C., 671. 
Yet whcn the warrant expressly refers, as in this case, to the affidavit, 
it makes its statements a part of the "indictment," as much so as if they 
ltad been stated in the warrant. 

The defendant is indicted under $1120 of The Cod?, which reads, 
"If any person, after being forbidden to do so, shall go or enter upon 
the lands of another without a license therefor, he shall be guilty of a 
misdemeanor, and on conviction shall be fined not exceeding fifty dol- 
lars, or imprisonrncnt not more than thirty days." This is the act of 
1866, omitting the larceny provision in that act, but in other respects 
is identical in its provisions with that act. 

The defendant justified the act of removing the fence of the prosecu- 
trix, Mrs. Ivey, under an order given him by one Qodfrey, in  whose 
employment he was at the time, and who claimed the land upon which 
the fence removed was situated. I t  was competent for him to make 
this defence, State v. C'rosset, 81 N. C., 579. 

The facts proved and admitted were as follows: Qodfrey and (651) 
the prosecutrix owned the adjacent tracts of land. There had 
been a lane along or near the boundary of the two tracts, which had 
been used by the public for thirty years or more. That some ten years 
before the eornmei~cement of this prosecution, Mrs. Ilvey, the prosecu- 
trix, fenced her land, which before had been turned out, and joined to 
Godfrey's fence, a portion of which had been stallding for more thau 
fifty years, and that to which she joined her fence had bee11 standing 
for ten or twelve years. That afterwards she gave him notice, and tore 
her fence from his and left it so for two or three years, and thcn ioinetl 
her fence to his again and erected a gate on the lano. 111  October, 
1885, Godfrey gave her notice to tear her feme away from his, which 
she did not do. Mrs. lvey had had her la id  surveyed before the 
trespass, a i d  the line claimcd by her took a portion of his fence and 
ran a small distance iuto his field. Godfrey also had his land survc~yed 
by his deeds and plats, and it took the whole of the lane outside his 

533 



I N  T H E  SUPREME COURT. [9 5 

fence for the one third of the may, and one half of the remainder, while 
the fence of Mrs. Ivey where it joined Godfrey's mas on his land. 

The defendant was hired as a laborer by Godfrey, and on the 15th 
of February, 1886, after being forbidden by Mrs. Ivey, tore away her 
fence where it joined Godfrey's, by his command. 

The defendant asked his Honor to charge the jury, that if the defend- 
ant, acting as the servant of Godfrey, tore away the fence from .God- 
frey's, after the notice, and if Godfrey had a bona fide claim to the land 
which would have justified him in tearing the fence away, then the 
defendant could justify under Godfrey, and is not guilty. 

His  Honor refused to give this instruction to the jury, and charged 
them, "that if the defendant went upon the land ancl tore away the 

fence after being forbidden, he was guilty." 
(652) We think the instruction asked, and refused by the Court, is 

in  accord with the decisions of this Court giving a construction 
to the Act of 1866, and it was error in the Court below to refuse the 
instruction. 

I n  the case of S t a t e  v. H a n k s ,  66 X. C., 612; the defendant Hanks 
having made an entry and obtained a warrant of survey, went with the 
surveyor and others to survey the entry, and in doing so passed through 
a small piece of enclosed ground, which had been cleared and culti- 
vated by the son of the prosecutor, after being forbidden to do so. This 
Court held that the object of the Act of 1866 was to keep off interlopers,  
and to subject them to indictment if they invaded the possession after 
being forbidden. And as the defendants no doubt honestly believed 
that the warrant of survey gave them a Iicense to enter the land of the 
prosecutor, they were liable to a civil action for the trespass, but not to 
an indictment. And in the case of S t a t e  v. El len ,  68 K. C., 281; where 
the defendants entered upon the land of the prosecutrix, under a con- 
tract of purchase from one Waugh, after being forbidden to do so, this 
Court held, as the defendants set up a bona fide claim of title to the 
land, the case was not within the meaning of the act, though it may be 
within its words. I n  this case the Court cited with approval, and as 
supporting its construction, the case of S ta te  r. Dodson,  6 Galdwell's 
(Tenn.) Rep., under a statute of that State similar to our Act of 1866, 
in which the Court says: '(We will not presun~e that the Legislature 
intended to punish criminally acts committed in ignorance, by accident, 
or under claim of right, and in the bona fide belief that the land is the 
property of the trespasser, unless the terms of the statute forbid any 
other construction.'' This construction of our Act of 1866 ( T h e  Code, 
51120,) is fully sustained by the more recent case of S t a t e  v. Crosset, 
supra,  where i t  is held, "one who enters upon the land of another under 
a bona fide claim of right, is guiIty of no criminal offence; there- 
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fore where a n  employ6 of a railroad company was ordercd to (653) 
fell trees upon land adjaeei~t  to its track, which had been con- 
veyed by the owner for right of way, kc., held, not to be il~dictablc for 
a wilful tresnass." 

I n  our ease, Godfrey, before committing the trespass, had taken the 
precaution to  havc the l a r d  surveyed by his deeds aud plats, and the 
ju ry  should have beell instructed, that  if from this survey he had reason 
to believe, a i d  did bona [icle believe, that the l a rd  was his, the defend- 
ant, as his servant, would not be guilty of a criminal violation of the 
statute, for tearing away the fence under his  corrnnand. Xiate v. 
H~yson ,  81 N. C., 595. 

Therc is  crror. Let this be certified to the Superior Court of Perqul- 
mails that  a venire de nooo may bc awarcled. 

Error.  Reversed. 

Cited: S. v. Crawley, 103 N. C., 355; S. v. Mills, 104 N. C., 908; 
8. v. Boyce, 109 N.  C., 744; S. o. Norman, 110 N .  C., 487; 8. v. 
Wells, 142 N. C., 595; 8. v. Yellowday, 152 N .  C., 796; S. v. Faggart, 
170 N. C., 740; 8. o. Poyth~css ,  174 N.  C., 811. 

STATE v. WILLIAM D. NIPPER. 

1. A general statement that tllc appellant "excepted to the whole of the 
charge of the Court," is too vague, and  ill not be considered on appeal. 

'1. An intlidment for larceuy should describe the property alleged to be stolen 
with such l~articularity as will enable the Court lo sec that it is the 
subject of larccny; that will enable the accused to plrcpare any tlcfence 
he may have, and protect him against a snbsequent prosccntioi~ for the 
same act. 

::. The chargo that the defendant stole "three bushels of corn," is supported 
by yroof that he stole three bushels of corn "in the ear." 

( S t a t e  v. ~ I L C ~ I ~ Z S ,  64 N. C., 127; Sta te  v. CtcrnpOell, 76 N .  C . ,  261; and Sta te  
v. illat"lin, 82 N. C., 67% ; cited and approred). 

At Ju ly  Criminal Term, 1886, of thc Supwior Court of W.\KIL, 
P h i l i p ,  Judge, presiding, thc dcfendant was tried upon a n  
iildictment for KUEGLAEY, containing two count-the first (654) 
charging him nit11 feloniously breaking a i d  entering the dwell- 
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ing-house of on(. Jackson, with the intent thc goods and chattels of the 
said Jackson feloniously and bnrglariously to steal, &c. ; and the second, 
that he did break and cntw into said house, with the intent the goods 
and chattels of said Jackson feloniously and burglariously to stcal, kc., 
"and then a i d  there in said dwelling-house, three bushels of corn, the 
property of said Jackson, feloniously and burglariously did steal," &c. 

Upon the first count there was a verdict of not guilty, but upoil the 
sccond, the defendant was convicted of the larceny of the com. 

From the judgment thereupon he appealed. 

d I iomey-Gene~al, for the State. 
Mr. b. H. Fkming, for the dcfcndant. 

M E ~ I M O N ,  J. The indictment charges the defcn lant with stealii~g 
three bushels of corn, the property of the i~roseeutor. The appdla~i t  
contends that this implies shelled corn, arid that as the evidence on the 
trial went to prove that the corn stoleii was in the ear, there was a sub- 
stantial variance between tho charge ill the indictment and the proof, 
and therefore he was improperly convicied. 

Thc charge in an ir~dictincnt in respect to the thiugs stolen, must he 
made with such reasonable certainty as that the Court can see and 
understand what is its nature and its idelitity, and as will enable the 
accused to make his defence, a i d  to show, in  case of a subsequent pros- 
ecution for the same charge, that he had been convicted or acquitted 
thereof. 

Applying this rule of law, we think the iudictment is sufficiently 
certain. I n  this country, the term corn applies mainly to maize or 
Indian corn, arid it does not necessarily imply shelled corn. I n  a 

general sense-one in common use-it implies corn either shelled 
(655) or in the car. Thus it is said of a farmer, that he produced on 

his farm a thousand bushels of corn, without reference to 
whether i t  is shelled or not. And so i t  is said, there is stored in a house 
a thousand bushels of corii-this implies that quantity shelled or 1111- 

shelled. To say that a quantity of corn is shelled, or that it is un- 
shelled, is to describe its condition in  a certain respect; to say it is 
red, or white, or speckled is to describe i t  ill another respect and give 
i t  greater particularity. 

The term is used in the il~dictment ill the gmeral sense mcatjoned 
above, and therefore, when the State proved that the defendant stole 
the corn of the prosecutor, shelled or unshrlled, it proved the chargc as 
laid. I f  the chargc had been three bushels of shellcd corn, or three 
bushels in the car, or three bushcls of red corn in the ear, it would 
have had greater particularity, and thcre would he more forw in the 
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appellant's contention. But it was riot necessary to so describe the corn; 
it was sufficient to lay the chargc as made, and proof that he stole corn 
in the ear supported the charge, Stale v. Hawis, 64 N. C., 127; Slate 
v. Campbell, 76 N. CJY., 261; Sfate v. Martin, 82 N. C., 672. 

There is no exception specified i n  the record, nor any question pre- 
sented other than that we have adverted to above. I t  is said vagurhly 
in the case scttlcd upon appcal, that "the defendant excepted to the 
whole charge" of the Court to tlic jury. This is no assigrimer~t of rrror 
at  all; i t  raises no question for our decision. Upon an examination of 
the record, we find that the charge of the Court was fair and just, 
indeed, generous towards the defendant. 

There is no error. Thwefore, let this opinion be certified to the 
Superior Court, to thc end that further proceediiigs may be had there 
in  t h e  action according to law. 

No error. 

Cited: McKinnon v. Morrison, 104 N. C., 362; S. v. Brabham, 108 
N. C., 798; S. v. Mooye, 120 N .  C., 571; S. 11. Caylor, 178 N.  C., 808; 
S. v. Hauser, 183 N. C., 770. 

STATE v. WILLIAM M001)T. 

License-Liquor-Statute. 

1. The commissioners of Darr county, undw the Act of 1876-'77, ch. 260, as 
amended by eh. 38, Laws Special Session of 1880, have no power to grant 
licenses to sell spirituous liquors except "at Nag's Head Hotel during 
the months of June, July, August and September." 

2. The words "at Nag's Head Hotel" mean the locality of the premises fnrm- 
ing part of or used with the building generally known by that name at 
the time of the enactment of the statute. 

This was an INDICTMENT for retailing spirituous liquors, tried at  
Spring Term, 1886, of DARE Superior Court, before Shrphwd, Judge. 

The jury returned a special verdict in  which the following facts were 
found : 

An act was passed by the General Assembly at  its session in  1876-'77, 
(ch. 260), prohibiting the sale of spirituous liquors in  the county of 
Dare; a t  the special session of 1880, (ch. 38), the act of 1876-'77 was 
amended to permit the sale of such liquors at Nag's Head Hotel, during 
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the months of June, July, August, and Septcmher. On thr day of 
, 1885, the defendant was granted by the commissioi~e~s of Dare 

county, a license to sell liquors "at Nag's Head" during the said months. 
Nag's Read comprises a territory two or three miles in length and about 
a mile in  width. The Nag's Head Hotel is situated on the Sound side 
of thc territory known as Nag's Head. Under the licmse issucd to him 
as aforesaid, thp defendant occupied a house with scvm or eight rooms, 
some 250 or 300 pards from the Nag's Head Hotel, and opened a hotc.1, 
and retailed liquors there duriug the. month of June, July, August, and 
Septcmber of 1885. H e  placed a sign up011 this building with thcscl 
words upon it, "Nag's Dead Hotel." 

The Court bcing of opinion that the defenclarrt was guilty upon 
(657) the special verdict, so adjudged, from which thc defendant ap- 

pealed. 

Attorney-General, for the Statc. 
1Mr. Aydletl,  for the defendant. 

MEXEIMON, J. The statute (Acts 1876-'77, ch. 260) provides : "That 
i t  shall be unlawful for any person or persons to sell, or directly or indi- 
rectly to receivc any compcrlsation for any spirituous liquors, bitters or 
il1toxicatingdrinks ": ::K 4: * * within the county of Dare," and 

inakes any such sale a misdemeanor. This statute was modified by a 
subsequent om, (Acts Special Session 1881, ch. 38, al), by adding aftclr 
the word "Dare," the additional words, "except at  Nag's Head Hotel 
during the months of June, July, August and September." I t  will he 
obscrved that at first this statute, both in its terms and scopc, was broad, 
definite and positive; it forbade absolutely the sale of intoxicating bev- 
erages within the courity named. The amendment of it above set forth, 
is exceptive and restrictive; its terms arc plain a i d  positive and leaves 
nothing to interpretation. I t  permits a sale of such liquors and drinks, 
not corltinuously and generally throughout the county, but only for a 
specified period in each year, not at  or within an indefinite locality, but 
at  a particular specified place. There is a manifest interit to guard 
ceref ully the exception providcd-to allow quch salw only at o w  place 
plainly designated by name, where they would most conveniently serve 
the purpose of supplying people who might resort thither during the 
period prescribed, with spirituous liquors, and where such sales would 
most likely be under earcful supervision and control. Otherwise the 
language enil)loyetl would have been broatlcr and niorc illdefinite in its 
rncaning and application, as "except at  Nag's IIcad," a well kiiown 
locality, or "at Hotels at Nag's Head." The restrictive purpose is too 
plain to be rnistakcil, and to allow t l i ~  latitndirious intcqretatioll 
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of the language rmployed, contclrrded for by thc coul~sel of the (658) 
appellant. 

The plain meaning of the statute as amerided is to allow such sales 
to be made by one or more persons within the period prescribed, "at 
Nag's IIead Hotel," the house known hy that nalne at the time tlw 
statute was passed, the person or persons selling, first having obtai~~etl  
a license to sell, as required by the ge~ieral statutcs of the Statc on thc 
suhjcct of selling spirituous liquors. "At Nag's Ifcad Hotel" do(v not 
mean, as contended, "at Nag's Head," or thereabouts, or about or near 
to the hotel named. I t  means on the premises connected with, and 
forming part of that hotcl. One or more persons might h a w  a l icwm 
to sell there. 

The county cornmissioncrs of the county named had I I O  authority to 
grant a license to the appellant, or any other person, to sell spirituous 
liquors at  Nag's Head as a locality, or at  any other place in the c o u ~ ~ t y  
of Dare, except at "Nag's Head Hotel." The appellant had no liccnsc 
to sell at the latter place. His supposed license to sell at "Nag's Ilcad" 
was illoperative arid void, aird therefore could not avail him as a defence. 
The licei~se did not profess to allow such sales "at Nag's ITZead IIotel"; 
the sales were not made on the premises of thc latter hotel, and the facat 
that the appellant'ealled his hotel by its irame was only a puerile suhter- 
fuge, without the slightest legal effect. I t  appears that the appellant 
sold spirituous liquors in  the county of Dare at  a place other than "at 
Nag's Head Hotel," within the county named. He  was therefore prop- 
erly convicted. 

Let this opinion be certified to the Superior Court, to thc (2nd that 
further proceedirlgs may be had in the action according to law. 

No error. Affirmed. 

Cited: 8. v. Ecc.oc:s, 106 N. C., 756. 

STATE v. WHIT. LAUItENCE. 

Incest-Indict rn ent-Parent and Child-Va~iclnce. 

1. ('arnal intercourse with an illegitimate child is a felony. 
2. Where the iildictmcnt charged the dcfmdant with car~lal irliercourse with 

his "daughter," and the proof was that the person alleged to be the daugli- 
ter was an illeqitimi~te child of the defendant; Held. there was no 
variance. 

(State  v. Kecsler, 78 N. C'., 469, cited). 
541 



I N  T H E  SUPREME COURT. [95 

TNUICTMENT for incest, tried before S h ~ p h ~ d ,  Judge, at S1)ring 'I'twn, 
1886, of Er)a~comlu~ Superior Court. 

The facts presented upon the appeal arr fully stated in tlic opinion 
of thc Court. 

Attorney-General, for thc State. 
X r .  John 1,. Bridgem, for the defendant. 

SMITH, C. J. The defeirdant is charged with the offence specified in 
the act of February 14th, 1879, which, as brought forward i r ~  The C o t l ~ ,  
$1060, is in  thew words: " ln  all cases of carr~al intercourse hetwem 
grandparent and grandchild, parent and child, brother and sister, of the 
half or whole blood, the parties shall be guilty of felony, and punished 
for every such offence by imprisonme@ in the county jail or peiziten- 
tiary for a term not exceeding five years, in  the discretion of the Court." 

The indictment alleges that the defendant "wilfully, unlawfully and 
feloniously did have carnal intercourse with one Hasty Laurence, the 
daughter of hini, said Whit. Laurence, and commit the crimc of incest 
with his daughter, the said Laurence, contrary," kc.  

Upon the trial of the plea of not guilty before the jury, evidence was 
introduced to show that sexual intercourse had taken place be- 

(660) tween the parties, and that the woman on whose body the offence 
was committed, was the natural and iiot legitimate daughter of 

the defendant, who, however, intermarried with her mother some six 
months after the daughter's birth, and that the latter was recognized by 
defendant as his daughter. 

The defendant's counsel requested the Court to instruct the jury that 
the evidence did not sustain the allegations in  the indictment, and the 
variance being esseutial, they must acquit. This was refused, and a 
verdict being rendered against the defendant and judgment pronounced 
thereon, he appealed to this Court. 

The contentioil is that the statute does iiot extend to illegitimate off- 
spring, and if it did, the indictment must be coustrued as charging the 
forbidden intercourse between persons who sustaiil a lawful relation to 
each other. Thc act in question was passed soon aftcr, and we supposc 
in  consequence of, the ruling in State v. Keesler*, 7 8  N .  C., 469; that 
incest was not a crime at common law, and its operation must have been 
iutended to be coextensive with the evil to be suppressed, sexual inter- 
course between those of the relation specified. I t s  object is to prcserve 
the purity of the domestic circle, and prevent alike the physical and 
moral consequences of the abhorrent and unnatural act inhibited. 

I t  is obvious that the legitimacy of birth in one of the offendiug par -  
ties is not, and ought not to he, all essential ingredient in the crlme. 
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The act prohibits the intercourse bctween thosc, who arc i n  fu r t ,  with 
or without marriage, relatcd in those degrees by caonsanguinity; anti  this 
relationship being proved, thc penalty attaches. 

I n  Baker v. State, 30 Ala., 321; where the statute in this feature is 
not unlike our own, i t  is held to apply equally to persons not born or 
begotten in  wedlock, and this ruling has bcen approved by an eminent 
text writer, Bishop Stat. Grim., 5729; Code of Ah., 1852, $3284. The 
later Code of 1877, 52671, in express terms, following the adjudi- 
cation, cxtends the prohibition to illegitimates. (661) 

As thus construed, it was unnecessary to aver the status of the 
woman, ns born in  or out of wedlock, since the statute applics to both, 
and the irrdictment, in pursuing the words used in it, is suficient. 

There is no error, and this will be certified to the end that the Court 
hclow proceed to judgment. 

No error. Affirmed. 

STATE v. JOHN MANLY AND MARGARET MITCIIICLIJ. 

1. Upon the trial of a n  indictment for adultery, it is competent to prove that 
the dcfendant had a wife living a t  the time of the commission of offcnce; 
and i t  is not error to admit proof of this fact, though i t  is not denied by 
thc defendant. 

2. Persons convicted of fornication and adultery may be imprisoned in the 
common jail for  a period to be fixed in the discretion of the Court. The 
Code, §$lo41 and 1097. 

3. The Court has power, during the Term, to correct or modify an ullexecuted 
judgment in criminal as  well as  in civil actions. 

(State  v. Eliason, 91 N. C., 564; State v. Case, 93 N. C., 545; Btntc v. McNdZZ, 
75 N. C.,  15;  Statn v. Jaclsorh, 82 N. C., 565; In r e  Br i t t ah ,  '33 N. C., 587, 
cited and approved). 

INDICTMENT for fornication arid adultery, tried before Shepherd, 
Judge, at May Term, 1886, of HALIEAX Supcrior Court. 

The facts are stated in the opinion. 

Aliorney-General, for the State. 
No counsel, for the defendant. 

MERRIMON, J. The defendants are indicted for the offcnce of (662) 
fornication and adultery. Or1 the trial, it was admitted that they 
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were not married to each other. Thc State offered evidence to prove 
that t21c male defendant had a living wife and the feme defendant had 
a living husband at the time of the offeme. The deferdarits objected to 
this evidence, but the Court admitted it, and the defendants thereupon 
excepted. 

A motion for a new trial was overruled, and there was judgment that 
the defendants each be imprisoned in the common jail of the county four 
months. They insisted that this judgment was not authorized by law, 
excepted and appealed to this Court. 

The evidence objected to was relevai~t and compete~lt, because it 
tended to prove the important material facts to be proved by the State, 
that the defendants were not married to each other. I f  the male do- 
fendant, at  the time of the offencr charged, had a living wife other tha~r 
the feme defendant, and she then had a living husband, then they could 
not be married to each other. The facts might thus be proved. Slat(. 
v. Bliuson, 91 N. C., 564; Stafe v. Case, 93 N. C., 545. I t  would seem 
to have been unnecessary to receive it, as a fact that the defendants were 
not married to each other was admitted. But as it was such as might 
be admitted, it was not error to receive it on the trial-it had only a 
cumulative effect. 

The judgment is unobjectionable. The statute (The Code, a1041,) 
defining the offence of fornication and adultery, declares that it shall 
be a misdemeanor, but i t  prescribes no particular punishment. The 
statute (The Code, $1097,) provides that in case of misdemeanor, or 
where no special punishment is prescribed, the offence shall be punish- 
able as misdemeanors at  common law; hence punishment by imprison- 
ment in the common jail for a period in the discretion of the Court is 
allowable. State v. McNeill, 75 N. C., 15; Slute v. Jacldson, 82 N .  C., 

565. 

(663) I t  appears in the record, that at first the Court imposed the 
punishment of seven months in the common jail. Afterwards 

during the term, the measure of time was reduced to four months. I t  
was competent to thus modify the judgment; I n  re Brittain, 93 N.  C., 
587. 

r 3 Ihere is no error. Let this opinion be certified to the Superior Court, 
according to law. 

No error. Affirmed. 

Ciled: S. v. Yarboro, 194 N. C., 511. 
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STATE v. JOHN SHElZlZILL. 

An averment in an indictment that the defendant did "nulawfully, &c., and 
intending to cheat and defraud * * * falsely pretcnd * * * that 
a certain mare which hr * * * was proposing to t ~ a d e  * * 
was sound in limb and body, and always had been sound in limb and 
body, whereas the aaid marc was hrolrcu clown in llcr loins, and had been 
brolrer~ down in her loins," and that he knrw these relmw?iitatiorls to be . 
false, &c., sufficiently charges ihe crime of false pretence. 

( S l a t e  v. Hefncr, 84 N. C., 751; Statc v. Phifer, 65 N. C., 321; State v. Munday, 
78 N .  C., 460: Rtclte v. Easorc, 86 N.  C., 674, citrtl and approved). 

The defendant was tried at  Spring 'I'errn, 1886, of CAT,DWEI>L Superior 
Court, before Gruvcs, Judge, and a verdict of guilty being returned, he 
moved an arrest of the judgment, which motion was grantc~d, and from 
a judgment against the State, the Solicitor appealed. 

The indictment was in  these words: 
"The jurors for the State upon their oath, present, That John Sher- 

rill, late of the county of Caldwell, on the first day of August, in  the 
year of our Lord one thousand ~ i g h t  hundred and eighty-five, at  
and in  the county of Caldwell, unlawfully and lmowingly devis (664) 
ing and intending to cheat and defraud one Joanna Wilson of his 
goods, moneys, chattels, and property, did then and there unlawfully, 
knowingly and designedly, falsely pretend td the said Joanna Wilson, 
that a certain mare, which he, the said John Sherrill, was then and 
there proposing to trade to the said Joanna Wilson, was then and there 
sound in  limb and body, and had always been sound in limb and body, 
whereas, in  truth and fact, the said mare had been broke11 down in  her 
loins, and was then and there broken down in her loins; which said false 
representation, he, the said Johr~  Sherrill, then and there well krrew to 
be false, by color anti means of which said false and fraudulent pre- 
tences, Ire, the said John Sherrill, did then and there unlawfully, know- 
ingly and desigr~edly obtain from the said Joanila Wilson one horse of 
the value of one hundred and twenty-five dollars, being the11 and there 
the property of the said Joanna Wilson, with the iutcnt to cheat and 
defraud the said Joanna Wilson, to the great damage of the said Joanna 
Wilson; contrary to the form of statute in such case made and providcd, 
and against the peace and dignity of the State." 

Aftomey-General, for the State. 
No counsel for the defendant. 
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MWRRIMON, J. The Court arrested the judgment upon the ground 
that the indictment does not charge an  offence with sufficient certainty 
to enable i t  to proceed to judgment upon the verdict of guilty. I n  this 
there was error. 

Thc charge of the purpose of the defendant to cheat and defraud a 
p r t i cu la r  person rramed, and that he obtained the property of that per- 
son by means and color of the false pretence charged, is made substan- , 

tially in the words of the statute, and is sufficient. 

(665) The false pretence charged consists in the false representatioi~ 
that the mare of the defendant which he "proposed to trade7' to 

the prosecutor, "was then and there sound in limb and body, and had 
always been sound in limb arid body, whercas in  truth and fact the said 
mare had been broken down in 11er loins, which falsc representation he, 
the said John Shrrrill, then and there well kncw to be false, by color," 
&c. 

This does not simply charge an expression of opinion, or a naked 
falsehood of the defendant, but that he falsely represented as a subsist- 
ing fact, that the mare-a piece of property which he was "proposing to 
trade"-had, during her whole life, been sound in limb and body, when 
hc knew, on the contrary, that she had theretofore been, and then was 
broken down in her loins, and by this false pretence he obtained the 
horse of the prosecutor. The false statement and representation was 
made in connection with and about the property he proposed to sell. 
This is material and distinguishes i t  from a simple falsehood. I t  is the 
knowingly false statement or representation of a subsisting material 
fact, or one that has existgd, that tends and is intended to deceive, to  a 
person, with intent to cheat and defraud him, and by means and color of 
such false statement, obtain his property, and thus obtaining his prop- 
erty, indictable under the statute (The Code, 51025). Such a false 
representation is a "false pretence" in the sense of the statute. 

The principal fact falsely stated was material. The mare was repre- 
sented as sound and as having been sound all llcr life. This was a 
leading inducing fact-the principal considcration. But she was not 
sound ; she "had becn broken down in her loins, and was then," and this 
fact thc defendant kncw. I n  the nature of the animal, if shc were 
"broken down" in  her loins, she was of little value. The disease or 
injury thus described is not so vague or uncertain as that it cannot be 

recognized or understood. The loins of the horse are parts well 
(666) linown; that they shall be normal and strong, is essential to his 

value. When it is said that he is "broken down7' in his loins, i t  
is plainly meant that he is so enfeebled in  the rear parts of his back as 
that his usefulness and value are greatly impaired. I n  .such case he can 

546 



N. C.] OCTOBER T E R M ,  1886. 

neither carry nor draw such burdens as sound horses ordinarily (lo; 
indeed, he is  not desiralolc a t  all. 

This  case is not unlike that of Btale v. Hefner, 84 N .  C., 751, i l l  which 
the defendant was charged with having falsely represwtecl t h t  a inarc 
in question had always been sound, a n d  that  her (.yes had ncver been 
discased, whereas in fact, she had been subject to a diseasc of ilrc pvrq 
called "hooks," was "wind-broken" and "wind-sucking." There a m  a 
vcrdict of guilty, and upon motion the judgment was arrested ill thr. 
Superior Court upon thc ground that  no offence was charged, but this 
Court held that  a n  offence was clrarged and that  the judgment must be 
reverscd. Stalc v. Phifer, 65 N. C., 321; S f a f e  v. Munday, 78 N. C:., 
460; State v. Eason, 86 N. C., 674. 

Let this opinion be certified to the Superior Court to thc end that  
further proceedings in  the actions may be had there according to law. 

Error .  Reversed. 

Cited: S. v. Dixon, 101 N.  C., 744; S. v. Burlw, 108 N .  C., 751. 

STATE V. MOLJJE CONRAD. 

Evidence-Criminal Procedure-Preliminary Examination. 

Where the magistrate, before whom a prisoner charged with a crime was 
brought, but before the warrant was returned, or any of the witnesses had 
been sworn, and bcfore the prisoner was informed of the charge against 
him, asked the prisoner if he was rcady to proceed, and the latter replied 
that he was not, bccause of the absence of certain witnesses by whom he 
expected to prove a state of facts relied upon as a defence; Held, 

1. That the "examination" contemplated by Ss1144, 1145 and 1146 of The Codt,  
had not then commenced, and any declaration pertinent to  the charge, 
then made by the prisoner, was competent evidence against him, though 
he was not "cautioned." 

2. That it was competent to provc that the matters of dcfciice set up on the 
preliminary examiliation mere contradictory of those relied upon a t  the 
trial. 

(Nlntr.. v. Matthews,  66 N. C., 106; S ta t e  v. Rorie, 74 N. C., 148; State  v. Spier, 
86 N. C., 600, cited and approved). 

T h e  defendant was tried and convicted for larceny, a t  Spring (667) 
Term, 1886, of RICHMOND Superior Court, before Boykin, Judge, 
and from the judgment pronounced against h im he  appealed. 
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The State proposed to prove that when the prisoner was brought be- 
fore the Justice of the Peace for tlre preliminary investigation, the 
Justice asked her if she was ready for trial, to which she replied that 
she was not, because of the absence of certain witnesses by whom she 
expected to prove that the watch, for the larceny of which she was 
indicted, had been given to her by one Wright. The State had pre- 
viously offered cvidence that the prisoner, on another occasion, declarcd 
she had found the watch in the road. Her defence on the trial in the 
Superior Court was that one Yatcs had delivered the watch to her as a 
pledgc to secure a debt. The Justice had callcd the Court to order, but 
the warrant had not been returned, none of the witnesses had been ex- 
amined, nor had the prisoner been notified by the Court of the charge 
against her. Thc prisoner objected to this evidence upon the ground 
that she had not been informed by the Justice that she was at  liberty 
to' refuse to answer any qucstion put to hcr, and that such refusal should 
not be prejudicial to her. Objection overruled, arid prisoner excepted. 

Attorney-General and Mr.  Platt D. Walker, for the State. 
No couriscl for the defendant. 

(668) MERRIMON, J. I t  is very clear, that generally, tho State may 
prove the pertinent voluntary dcclaration of the defendant in 

respcct to the corpus of the offence charged in the indictment. And 
such declarations were competent cvidencc against the defeildairt al- 
though made to or in  the prcsencc of the officer who arrested her at the 
time thc arrest was made, or while she was i i r  his custody. Indeed, her 
declarations thus made to any person were competent against her uirless 
they werr made before the magistrate on the preliminary clxamination, 
in respect to the offence with which she was charged, and he failcd, at  
the cornrncmcment of the examination to give her the caution as re- 
quirctl by the statute; (Thr Code, $1146). 

The defendant contends that she was not so cautioiicd, and that hcr 
declarations in question were made on her prclimiiiary cxaniinatiori 
beforcx thc magistrate in rcs1,ec.t to t l r ~  offrace with which she was 
uliargrd, m d  th(lrcxfore they x v c w  not czompetcirt evidence agaillst her. on 
the trial. I t  is found as a faid that hcr dcclaratioris r e f e r r d  to n c w  
voluntary, and we are of opinion that thcy wcre not made 011 llcr pi'e- 
limiuary cxaminatiolr before the magistrate, as she contelids. This mill 
appear from a brief rcferericc to the statute in r c q ~ c t  to such exarniri:1- 
tious, and the rnatwial facts of the case bet~rir~g upon it. 

The statutc (2'17~ C'od~ ,  #$I144 and 1145),  quires the nlagistrate 
I~cforch xvl~om a persoi~wrestecl for a criminal oifcnce shall he taltcn, to 
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examine the romplainant and the witnesses produced in support of the 
proserution, on oath, irr the presence of the party accused, in regard to 
the offence charged, and also in regard to other matters connected with 
the charge, if he shall deem i t  pertinent to do so. The magistrate shall . 
t h m  proceed to examine the prisoner or party charged, in relation to the 
offence. This cxaminatiorl is not to bc on oath, and before it is coni- 
menced, the accused party shall be informcd of the charge against him, 
and he shall have reasonable time to send for and obtain counsel, 
artd if he so desire, his counsel shall be present during the cxami- (669) 
nation of the conlplainant, of the witnesses for the prosecution, 
and of the party accused, and he shall have the right to cross-examine 
the witnesses. 

The statute (The Code, $1146), further provides in  this connection 
that, at the comrnenccment of thc examination, the prisoner shall be 
informed by the magistrate that he is at liberty to refuse to answer any 
questions that may bc put to him, and that his refusal to answer shall 
not be used to his prejudice in any stage of the proceedings. I t  is not 
said in terms that without the cantion thus required to be givcn, the, 
declarations, statements and confessions of the accused, made on the 
examination, shall not be competent as evidence against him, but this 
seems to be implied, and i t  has been so decided in numcrous cases. Sfufc 
v. Mniihews, 66 N. C., 106; Stafe v. Ro&, 74 N. C., 148; S f a t ~  v. 
$pier, 86 N. C., 600. 

The commerlcernent of the examillation is properly, when, after the 
warrant of arrest is returned executed, the accused is present before the 
magistrate, and the latter having called and noticed the matter of the 
charge, proceeds to read the warrant or state the substance of the charge 
orally. I t  is thcn the caution to the accused is due, aud ought to he 
given, because, then, the magistrate has takcn official notice of the 
charge and the accused, and what he does and says, and then the latter 
must take rloticc of the magistrate and be under his jurisdict;on and 
control; then he is before the Court and his examination is begun. The 
accused cannot propcrly be required to answer the charge at  all, until 
the magistrate shall have examined the complaint, the witnesses pro- 
duced to support the prosecution, and such other matters connected with 
the charge as he dcems pertinent. Having thus heard the examination, 
he must thcn answer or refuse to answer. 

The purpose of the statute is, that he shall be advised by the (670) 
magistrate of his right to rcfuse to answer all questions that may 
be put to hini as to the charge made against him, without prejudice, 
during the whole examination, and not simply so much of it as applies 
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to him personally. Thcre is as niucll wason for the caution at  one stage 
of the examinatior~ as another, and, besides, the language of the s t a t ~ ~ t ~  
is, that he shall be informed of his right to refuse to answer any yuedtioll 
put to him "at the corrirne~iccmc~iit of the examination." 

The reason of this provision is that the accused, without the caution, 
might, before the magistrate, feel compelled to answer questions put to 
him, and such answers as he might wake, might not be voluntary. 

I t  appears from the record, that the warrant had not been retunled; 
that the defendant had not been informed of the charge against her, 
and that the witnesses for the prosecution had not been sworn. The 
magistrate was personally ready to proceed with the examination, and 
asked the accused if she was "ready for trial," to which iriquiry she 
replied that she was not, and madc the declarations in  question. 

The inquiry was made before the magistrate was ready to proceed 
with the exanlination and before i t  commenced. What he said was 
unofficial, and the defendant was in nowise bound to answer the ques- 
tion put to her. She was not then under control or jurisdiction of the 
magistrate, and under no judicial cons+ra.int to answer; certainly she 
was not under the constraint provided against by the statute. The 
declarations made were as competent evidence against the defendant on 
the trial as if they had been made to or in  the hearing of the officer 
who arrested her, or any person other than the magistrate. They were 
competent evidence because they were pertinent and voluntary. They 
were not made on the examination before the magistrate. 

There is no error. Let this opinion be certified to the Supe- 
(671) rior Court to the end that judgment may be entered there accord- 

ing to law. 
No error. Affirmed. 

Cited: S. ,L). 1201oe, 98 N. C., 633; S. u .  Grier., 203 N. C., 588. 

STATE v. E. H. GARLAND. 

1. It is not conllretent lo 1,r.ovc ]xu.ticular acts of immorality for thc purpose 
of showin:: the bad cl~arnctcr of 21 witness whosc truthfnliicss is im- 
peached. 
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I 2. I t  is competent to show that the contradictory statement, offcrcd vith a 
view to impeach a witness, was made to one who was an official in a 
religious organization, while in the discharge of his duties as such. 

(Barton, v. Morghes,  13 N .  C., 520; State v. Boswell, Ibid., 209; D o u w c . ~  v. 
Mzcrphcy, 18 N .  C., 82, citcd and approved). 

The dcfendant was tried arid convicted at  Spring Term, 1886, of 
GUILIWRD Superior Court, before Clark, Judge, for the crime of 
SEDUCTION. 

The facts are stated in the opinion of the Court. 

Attorney-General and Mr. J. A .  Lon,q, for the State. 
Messrs. J .  T .  Horehead arid John A .  Barringer, for the defendant. 

SMITH, C. J. The defendant was indicted under the Act of March 
6th, 1885, chap. 248, which enacts as follows: "That any man who shall 
seduce an innocent and virtuous woman under promise of marriage, shall 
be guilty of a crime, and upon conviction thereof, shall be fined or im- 
prisoned at the discretion of the Court, and may be imprisoned in the 
penitentiary not exceeding the term of five years; provided, 
howei~er, that the unsupported testimony of the woman shall not (678) 
be sufficient to convict; provided furlhpr, that marriage between 
the parties shall be a bar to further prosecution under this act." 

The indictment contains the averment that the defendant, under a 
promise of marriage, did wilfully and urllawfully seduce one Nannie E. 
Jones, she being "an innocent and virtuous woman," &c., pursuing the 
general terms of the statute. 

I The testimony of the prosecutrix was direct and positive as to the 
act of seduction, followed by the birth of a child, and to her own prr- 
vious chastity. Other testimony was in corroboration. 

The defenda~rt, examined on his own behalf, explicitly denied any 
promise of marriage or sexual intercourse with the woman, adding that 
he was pastor of a colored religious congregation of which she was a 

I member. 
Testimony was also introduced to show his good character and her 

bad reputation for drunkenness and virtue. 
The defendant proposed to prove, but was not allowtd to do so, t h t  

the prosecutrix was seen, on one occasion before the allegcd scd~~ctiorr, to 
be intoxicated. 

The exception to this ruling is untenable because her character in this 
regard had before been permitted to be giver1 in evidence, and proof of 
a single act was both unnecessary and inadmissible. Barfon v. Morphcs, 
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13 N. C., 520; S f u f e  v. Bosz~c l l ,  Ibid., 209; D o w n ~ y  v. N u ~ p h e y ,  18 
N. C., 82. 

On(> Nelson Donnel, a witness for the defendant, testified to his 
having had an iuterview with the prosecutrix soon after the birth of her 
child, and to statements made by her repugnant to llcr present testi- 
mony, and counsel proposed to show that the witness, an elder in the 
church, made the visit in his oiticial capacity to investigatcl the chargc 
against his pastor, and that he gave to her the. reasons for his visit. 

This was rulcd out and defendant excepted. 

(6'73) We think in this ruling there is error a d  that the inquiry 
ought to have been allowed. 

Aside from the fart that the excluded eviderre was part of the con- 
versation to which the witness deposcd, it was a material element as 
showing the solrmizity of the occasion and its tendency to elicit a more 
careful and truthful statement. Had it been unclcr thc administration 
of an oath, a response would uudoubtedly reccive more caredit from thc 
jury than would he given to declarations hastily made and less apt to be 
remembered. The value of thc conflictirrg declarations is the. more 
apparent in the present case, where from the nature of thc cahargcl, the 
only direct testimony to the overt act must generally come from thc 
parties to it, and their testimony is in  irrtwmcilable corrflict. Thcn, too, 
the statute docs not permit a corlviction upon tht. unaided testimony of 
the woman. Given under the statutory discredit, as well as antagoitizing 
the defendant's own oath, certainly the deferrdar~t was cntitled to evi- 
dence of the circumstances attending ller admissioi~ to an officer of hrr 
ow11 church seeking to ascertain the truth of the serious arcusatior~ 
against their common pastor. We do not put our ruling upon the 
ground that the witness, as an officer in the church, is entitled to ally 
more (.redit thau any other of equally good character. 

The inquiry had not the purpose of securing grcater confidence in 
the truthfulness of his statenlcrit for surh reason, but of adding weight 
to her declarations in disproof of hcr prescr~t oath because made uridcr 
such circumstances. 

For this ruling there must be a v e n i w  cle n~ovo. 
Error. Reversed. 

Ci ted:  S. u. J o d u n ,  110 N .  C., 495; S. ?;. Brodie, 190 N .  C., 557. 
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STATE v. J. R. WARREN. 

Courts have Ihe power at  any lime in their discretion, to amend and correct 
their recaords nunc pro tuwe, SO that they shall speak the truth; and 
neither the findings of fact by thcm, nor the exercise of their cliscrrtion, 
are rcvicwablc upon appeal. 

(7'arsono v. MclJridc, 49 N. C., 99; Stutr v. ~McAlil~piw, 226 N. ('., 140; Ashc v. 
Ntreulor, 53 N. C., 256; Statc v. King, 27 N. C., 203; Ywrill v. Nnmphvey, 
76 N. C., 414; W a d e  v. Odeneal, 14 N. C., 423; PendZeton v. PendZeton, 47 
N. C., 135; I1eterson v. V a m ,  €23 N .  C., 119; Bagley v. Wood, 34 N. C., !N; 
Lippard v. IZoscman, 72 N. C., 427; cited and approved). 

MOTION for judgment upon forfeited recognizance and to amend 
record, heard brforc lrhi l ips ,  dmdi~r, at October Criminal Trrm, 1886, 
of WAKE Superior Court. 

This was a sciw facias issued by the State against the defendant as 
bail of one Keith to show cause why the State should not have judgment 
against him for one hundred dollars, due by a rrcognizanre mtcred into 
by said Keith at July Term, 1886, of Wakc Superior Court, in which hr 
had made default. 

The defendant resisted a judgment upon a scire facias upon the 
grounds hereinafter set forth in affidavits, of himself and others. and 
His  IIonor foulsd the following facts: At the September Term of the 
Superior Court of Wake one Keith was put on trial of indictment then 
pending against him which resulted iu a, mistrial; the said Keith was 
then with the defendant as his snrc,ty to appear on the rnsu- 
iiig Thursday, which was in the first week of the term; on Friday the 
solicitor obtained leave to send a new bill, which was done, and  turned 
a true bill. On the next day-being Saturday of the first week of the 
term-Keith was called, and failing to answcr, a judgment nisi was 
entered against him and his surety, the defendant. On Friday of 
the second week the case was again called for trial and Keith, (675) 
failing again to answer, a capias was ordered to he issued against 
him, which was returned to the October Term of said Court, "Not to br 
found." The clerk took the recognizanw of Keith and the defc~ldant 
Warren in the usual form, "That the said K&th should appear on 
Thursday and not depart the Court without leave." The defendant 
having insisted and offered affidavits of himself and others to the cffrct 
that the rccognizaoce was not that Keith should not depart the Court 
without leave, but that he should not depart the Court on Thurstlay 
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without leave of the Court first had and obtained, and tllc said Keith 
complicd with the recognizance by remaining in Court all that day, and 
the niiiiutes of the said July Term, 1886, read : "Defenclaiit and J. R. 
Warren recognized in the sum of $100 to appear on Thursday, July 
15th, 1886." Thereupon, on motion of the Solicitor, it was ordered by 
the Court that the record of the July Term of the Court be amended 
nunc p ~ o  tune, by adding to the entry already made, which set forth the 
recognizance already taken, the words, "and that he do not depart the 
(>ourt without leave of the same first had and obtained." 

On motion of the Solicitor, judgment absolute was rendrrctl against 
the defendant, from which he appealed. 

Attorney-General ,  for the State. 
M r .  .J. C. L. Barris, for the defendant. 

Asrra, J. (after stating the facts as above). We find no error in the 
judgment of the Superior Court. There are no exceptions taken below 
to the amendment of the. record as ordered by the Court, and if there 
had becn, it would not have availed the defendant. The Court in order- 
ing the amendment exercised a power which is incident to every couiBt 

of record. Every court has power to amend its own records so 
(676) as to make them speak the truth; Parsons  v. McBride ,  49 N .  C., 

9 9 ;  S i a t e  v, McAlpin,  26 N. C., 140; A s h e  v. Streator ,  53 N. C., 
256; and this power may be exercised at  any subsequcmt term of the 
Court. i lnd when exercised, the record stands as if it never had been 
defectivr. In S t a l e  v. K i n g ,  27 N. C., 203; this Court held that a 
Court had the right to amend the records of any preceding term by 
i i m ~ t i n g  what has been omitted, either by the act of the Clerk or of the 
Court; and a record so amended stands as if it had never been defectivr, 
or as if the entry had been rnade at  thc proper time. The recognizance 
taken by the Clerk in this case, as was found by his Honor, was in the 
usual form, that the defcndarit should appear on Thursday and not 
depart the Court without leave, and we must take this to be the true 
rword, for in a matter of this nature when a motion is made to amend 
the records, the facts fount1 by his Honor are conclusive upon this 
Court; i l / / t~w117  v. Iiurnphr~y, 7 6  N. C., 414; aiid if the entry on thc 
doclict was different it was perfectly competent for his Honor to order 
the minutes to be so anlcrided as to make them conform to the truth, and 
when so anlcncl~d the entry stands as if it had been so originally re- 
corded; i t  is rnade the record which imports absolute verity and cannot 
be explained by par01 testimony; Wade v. Odeneul,  14 N. C., 423. I n  
this view of the case, there was no error. Rut where, as the entries of 
the Clerk upon the minutes are loose and imperfect, it is in the discre- 
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tionary power of the Court to order an amerldmcnt by drawing them 
up and entering them in proper form, and when the Court acts in such 
discretion, its discretion cannot be reviewed ill this Court. Pendleion 
v. Pendlelon,  47 N. C., 135; Peterson v. Vann, 83 N. C., 119. The 
power to amend lics entirely in the discretion of the Court; Ragley  v. 
W o o d ,  34 N. C., 90; and wben an amendment lies within tlie discretion 
of the presiding Judge of the Superior Court, this Court will not review 
tlie exercise of this discmtion. Lippard  v. Roseman ,  72  N. C., 427. 

There is no error, arid the judgment of the Superior Court is 
affirmtd (677) 

No error. Affirmed. 

STATE v. E. G. GLENN. 

Evidence elic-itd from a witncss on cross-examination caalculated and in- 
tended to discredit him, may bc explained, ~iatwithstanding such explana- 
tory testimony would have hccn incompcteiit on thc csamination in chief. 

This was an INDICTMENT for selling intoxicating liquor on Sunday, 
tried before Phi l ips ,  J u d g e ,  at July C!riminal Term, 1886, of the Supe- 
rior Court of WAKE county. 

Dr. J. A. Penny, a State's witness, on cross-examination, stated that 
he had not instigated any prosecution against the defendant for illegal 
sales of liquor; that he was attending this term of the Court in a 
burglary casc, in which he and the defendant wert. witnesses for the 
State, and having heard that F o w l ~ r  said that he had bought liquor 
from the defendant on that Sunday, he (witness) called the attention of 
the Solicitor to i t ;  that aftm the prosecution bcxgan, he crnployed counsel 
to assist in  prosecuting thc defendant. 

On Iwiiig asked by the defendant's counsel if he had not declared that 
lie intended to "break up" the defendant, he answered as follows: ('I 
tried to break up the scllirig of liquor at Tipper's Cross-Roads by the 
defendant, and did all I honorably could do to do so. I intcrded to do 
all r honoi-ably could to break it up. I, and others, opposed the grant- 
ing cf license to the defendant to wll liquor there. I am r~oi  on bad 
terms with the deftndant; havc not had any troubl(, with hirn 
about land." Queytion by defendant: "Do~i't you know that (678) 
petitions were presented to the Board of Conrmissioners of Wake 
county, in which he was recommciiletl as a m:lri of good thamctw, ~ $ 1 1  I :> 
suitahlc person to be granted licensc to sell spirituous liquor?" Thcx 
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witness answered: "I know that such petitions were presented, but there 
were counter-petitions ; license was granted him." 

On re-direct examination, the witness was asked this question: "You 
have stated that you declared your intention to do all-you honorably 
could to break up the selling of whiskey by Glenn at his store. Why did 
you make that declaration?" 

Question objected to by the defendant. The Court ruled that an 
impeaching question having been asked the witness and answered as 
stated, he had a right to explain his reason, and overruled the defend- 
ant's objection, whereupon the defendant excepted. 

The witness answered: "I made the assertion because I thought the - 
grog-shop was an injury to the community. My children and my neigh- 
bors' boys would be induced to form bad habits there, and i t  was detri- 
mental to the community. I know a good many of my neighbors op- 
posed it, and I was milling to assist them in suppressing it, and the 
reason I did i t  was because I believed Glenn to be an improper persoil to 
sell liquor in any community, and especially in that one." 

The defendant objected to this answer as well as to the said question, 
on the ground, as he contended, that the witness could only state facts, 
and the reason given by him was irrelevant; and that the answer was 
objectionable because i t  put the character of the defendant's house, as 
well as of the defendant himself, before the jury. 

Objection to the answer overruled. Exception by defendant to ques- 
tion and answer. 

The witness was then asked by the solicitor, "Were your reasons based 
upon what you saw yourself ?" Objected to by defendant, on the 

grounds given for the preceding objections. Objection over- 
(679) ruled. Exception by defendant. He  answered, ('From what I 

saw myself ." 
There was a verdict of guilty, and from the judgment thereon the 

defendant appealed. 

Attorney-General, for the State. 
NT. E. C. Smiih, for the defendant. 

MERRINOK, J. ATeither of the appellant's exceptions can be sustained. 
I t  was obviously his purpose to impeach the prosecuting witness by the 
cross-examination. H e  sought to show that this witness had instigated 
and set the prosecution on foot, prompted by motives of ill will towards 
the defendant, and a wicked purpose to destroy his business, and thus 
destroy the weight of witness' testimony. The State then, certainly had 
the right to have him explain his conduct brought in question and the 
motives that prompted his action, so that he might stand in a fair and 
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STATE u. SMITH. 

just light before the jury. A party cannot be allowed to impeach a 
witness on the cross-examination by calling out evidence culpatory of 
himself and there stop, leaving the opposing party without opportunity 
to have the witness explain his conduct, and thus place it in an unob- 
jectionable light if he can. I n  such case the opposing party has the 
right to such explanation, even though it may affect adversely the party 
who cross-examined. Upon the examination in chief, the evidence may 
not be competent, but the cross-examination may make it so. 

There is no error. 
No  error. Affirmed. 

(680) 
STATE v. J. W. SMITH. 

Appeal-Judgment-Verdict,  Special.  

If the jury return a special verdict, it is the duty of the Court to declare the 
law thereon, and cause a verdict to be entered in accordance therewith; 
then it should proceed to render judgment; and no appeal will lie until 
such judgment is pronounced. 

INDICTMENT, tried before Graves, J u d g e ,  at Spring Term, 1886, of 
WATAUGA Superior Court. 

The facts appear in the opinion. 

L4ttorney-Gemeral, for the State. 
Xo counsel for the defendant. 

SMITH, C. J. The indictment against the defendant, found by the 
grand jury at the Spring Term, 1886, of Watauga Superior Court, 
charges him with the statutory misdemeanor of selling spirituous 
liquors within the limits of Cove Creek township in said county, after 
a popular vote taken therein and the casting of a majority of the votes 
in favor of prohibition within the township, at an election held under 
the provisions of T h e  Code, @3110 to 3118. 

On the trial the jury rendered a special verdict, concluding in the 
usual form: "If upon the foregoing facts the defendant is guilty in 
law, we find him guilty; if upon the facts found, in law he is not 
guilty, then me find him not guilty." 

Then follows this record: "Upon the facts found in the above special 
rerdict the Judge being of opinion that the defendant is not guilty, 
so adjudged,  and  f rom t h i s  verdic t  the  Sol ic i tor  for the  S f a t e  appealed." 
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Upon the rendition of the verdict, then follows the judgment, sentenc- 
ing the accused, if convicted, or discharging him if acquitted. The 
appeal is from the judgment, and cannot be taken before i t  has been 

pronounced. 
(681) A special verdict like the present, is contingent upon the 

judicial determination of the inquiry presented by the jury. If 
the facts found constitute a criminal offence, the Judge so declares, and 
causes the verdict to become a verdict of guilty; and so if he be of a 
contrary opinion, a verdict of not guilty is entered. Hence his pre- 
liminary action is essential to making the finding complete and the 
verdict positive and final. 

Then in either case comes the sentence of the law, pronounced by the 
Judge, punishing or discharging, and then the appeal lies, but not 
sooner. A special verdict is in some of its aspects like the indictment. 
The question of law is raised in one case upon the averments in the 
indictment, and in the other, upon the facts found in  its support. The 
motion to arrest the judgment proceeds upon the idea that the charges 
do not show a crime; the inquiry in the other case is, do the facts 
constitute a crime? Both defences may co-exist in the same proceeding. 
But as a refusal to arrest judgment must be followed by a sentence, in 
order to an appeal, so must it follow the perfecting the verdict from a 
conditional to an absolute one. 

We have at  the present term, in a similar case, State v. Fred Lockyear, 
refused to entertain an appeal by the State from a similar ruling, be- 
cause prematurely taken before the final disposition of the cause, and 
this appeal must take the same course. 

The appeal is dismissed, and this will be certified to the Superior 
Court of Watauga for its further action in the premises. 

Appeal dismissed. 

( 6 8 2 )  
STATE v. DAVID HARE. 

Evidence-Idem Son'ans-Lareenmy-Pe~jury-Va~ian'ce. 

1. The defendant was indicted for perjury, charged to have been committed 
upon the trial of one Willis Paiw for larceny; the record introduced as 
evidence in support of the indictment, described the person charged with 
the larceny as Willie Panes: H e l d ,  that it is within the rule i d e m  aona?zs, 
and there is no variance. 

2. Where a witness testified on the trial of an indictment for larceny that an 
officer took from the possessioil of the defendant therein certain coins, 
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marked, by which he, witness, was enabled to identify them as his prop- 
erty: Held, that the testimony mas material, and if wilfully false, con- 
stituted the crime of perjury. 

(B ta t e  v. Patterson, 24 R'. C., 346; Btate v. Johnsort, 67 N .  C., 55; State  v. 
H o m e r ,  44 N .  C., 410, cited and approved). 

CRIMINAL ACTIOS, tried before Connor ,  J u d g e ,  at February Criminal 
Term, 1886, of WAKE Superior court. 

The defendant was convicted, and from the judgment thereon pro- 
nounced against him, appealed. 

The facts necessary to an understanding of the questions raised upon 
the appeal, are stated in the opinion. 

The Court, declining to give the special instructions which are set 
out in the opinion, among other things, charged the jury that "if the 
defendant swore that the money taken from Fain's trunk mas marked, 
and that by such marks he could identify it as his, such testimony was 
material to the issue." 

At torney -Genera l ,  for the State. 
M r .  J. H. Plewving, for the defendant. 

SMITH, C. J. The defendant was charged with perjury, alleged to 
have been committed when examined as a witness for the State on the 
trial of an indictment against one Willis Fain for the larceny of 
certain money of the defendant. The false oath consisted in (683) 
his testifying that one C. H. Pleasants, while engaged as an 
officer in making search, took from the trunk of the person accused of 
the larceny, certain marked silver coins, thus identified, as his own 
property, and delivered the same to him, the witness; whereas, 110 such 
marked coin was taken from the trunk and handed to him. 

The Solicitor, in  support of the charge, exhibited in evidence the 
record of proceedings in which the false oath is alleged to have been 
taken, and in which the person accused of the theft was designated by 
the name of Wiilie Fanes. 

To the introduction of this evidence, upon the ground cf a variance, 
in the name as given in the present indictment and as found in the 
record produced, the defendant excepted. The Court, on inspection, 
overruled the objection, and permitted the evidence to be read to the 

jury. To this ruling the defendant's first exception is taken. 
The slight difference in the spelling and in the sound of the name, 

as found in the indictment and the record produced to support it, may 
fairly come under the rule i d e m  sonans.  Thus "Deadena" and 
"Diddena," S t a t e  v. Pat t e r son ,  24 N .  C., 346; "Susan" and "Susana," 
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State v. Johnson, 67 N. C., 55; are held not to be variant names. So, 
in  an indictment for selling liquor to a slave, the property of William 
Michaels, is sustained by proof that the owner's true name is William 
Michal. State v. Houser, 44 N. C., 410. 

Numerous cases on the subject are referred to in 1 Whar. Crim. Law, 
$597, but those of this Court are sufficient to sustain the ruling of the 
Court below. There is no suggestion to the contrary, and the identity 
of the party is shown. 

The instructions asked on behalf of the defendant to be given to the 
jury, as understood, are, that the State must prove, beyond a reasonable 
doubt, in order to a conviction: 

1. That no marked coins were taken from the trunk and delivered 
to the defendant. 

(684) 2. That it was not material to show on the trial of indictment 
for larceny, that all the money found in the trunk was marked 

or stolen, and incumbent on the State to prove that the defendant did 
not receive any of such marked and stolen money. 

3. I t  was not material to the issue in the larceny trial to prove that 
all the money given to the defendant was marked and stolen, but the 
State must prove that it .was not the property of the defendant. 

These substantially involve the proposition that the presence of 
marks on the coin is not a material element in the imputed crime, but 
the essence of the charge to be proved is, that the money did not belong 
to the defendant. I t  is true that the ownership of the coin, as charged 
in the indictment, mas a fact necessary to be established in order to a 
conviction of the larceny, and whether marked or unmarked, the crime 
was the same; but the mark would furnish the means of identifying 
the money as that stolen from the defendant, and hence the testimony 
was material in the cause. The imputed falsehood is in the defendant's 
swearing "that the officer, while in search, took from the trunk of Willis 
Fain some marked silver coins, amounting to one dollar, and delivered 
them to me; that the silver coins were mine." 

The proof is, that none of the coins had marks, and this establishes 
the falsehood of the testimony. The charge, in our opinion, meets 
every just claim of the defendant, and warranted the verdict. 

X o  ground for the motion in arrest of judgment is assigned in the 
record, or pointed out in  the argument, and we discover none. 

There is no error. Affirmed. 

Cited: S.  v. Collins, 115 N. C., 719; 8. v. Hester, 122 N.  C., 1048. 
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STATE v. CHARLES H. BROWN. 

Attempt-Embracery-Indictment. 

1. An indictable attempt to commit a crime is such an intentional preliminary 
guilty act as will apparently result in a deliberate crime. 

2. The acts constituting the alleged attempt should be set forth in the indict- 
ment. 

3. Embracery consists in such practices as tend to unduly influence the admin- 
istration of justice by improperly working upon the minds of the jurors. 
To constitute the offence, there must be an at tempt  to carry into effect the 
corrupt purpose-to form the purpose and give it expression merely in 
words, is not sufficient. 

4. Several indictments, preferred a t  different times, but alleging the same 
facts in different forms, mill be treated as separate counts of one indict- 
ment. 

( S t a t e  v. Johnson, 50 N. C., 221; ancl S ta t e  v. V a t t s ,  82 N .  C., 656: cited and 
approved). 

The  defendant was .tried and convicted a t  August Term, 1886, of 
the Superior Court of LENOIR county, before Clark, Judge, of the crime 
of EMBRACERY, and from the judgment thereon, appealed to the Supreme 
Court. 

The  case is  stated in  the opinion. 

Attorney-General, for the State. 
Mr. George V. S t r o ~ g ,  for the defendant. 

SMITH, C. J. The defendant is  charged with the offence known in 
the criminal law as embracery, committed in  a wilful and corrupt 
attempt to influence the deliberations and verdict of a petty jury em- 
paneled to pass upon the guilt of J. L. Stroud and Samuel Howard, 
accused of and tried for larceny, after their retirement. The  indict- 
ments, three in  number, found by the grand jury a t  the same term and 
treated as  separate counts i n  a single bill, under the ruling in 
State v. Johnson, 50 3. C., 221, and State v. Watts, 82 N.  C., (686) 
656, vary the form of the charge in  slight particulars only, and 
aver i n  substance the following overt acts, in which the offence consists: 

T h e  first count, after imputing the corrupt purpose, alleges that  the 
defendant approached the officer i n  charge of the jury, who had retired 
to their room to make u p  their verdict, and inquired as to the opinion 
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of the jurors, saying that he "had come to give them instructions," and 
asked the officer if any such were needed, to let him know and he would 
give them. The second count imputes the same criminal attempt, 
through "promises, persuasions, entreaties and the like," setting out 
the same general act as in that preceding. The third count contains 
similar averments as to what transpired with the officer at or near the 
jury room, and alleges that the persons on trial were clients for whom 
the defendant had appeared in the prosecution, and reiterates the 
conversation had with the officer. 

The offence imputed is thus described by Serjeant Hawkins, in his 
Pleas of the Crown, vol. 1, ch. 85 : "Any attempt to corrupt or influence 
or instruct a jury, or any way to incline them to be more favorable to 
the one side than to the other, by money, promises, letters, threats or 
persuasions, except only by the strength of the evidence and the agree- 
ments of counsel in open Court, at the trial of the cause, is a proper 
act of embracery, whether the jurors on whom such attempt is made, 
give any verdict or not, or whether the verdict given be true or false." 
I n  illustration, he remarks: "It hath been adjudged that the bare 
giving money to another, to be distributed among jurors, is an offence 
of the nature of embracery, whether any of it be afterwards actually so 
distributed or not." 

I n  fewer words, it is defined by another eminent author as a "species 
of maintenance," and he adds, "consists in such practices as tend to 

affect the administration of justice by improperly working upon 
(687) the minds of jurors." 1 Russ. Cr. 183. "It is an indictable 

offence," remarks Mr. Wharton, "to approach jurymen for the 
purpose of intimidating or influencing them.'' 3 Wharton, Cr. Law, 
$3447. 

I t  is manifest that more is required to constitute the crime than the 
formation of a corrupt purpose in the mind and giring it utterance ill 
words. The attempt must be made to carry it into effect, by some 
direct or indirect approach to and communication with the jury, or, 
as i11 the case supposed, the delivery of money or something of value to 
some one, to be used in operating upon the minds of the jurors. The 
attempt is as truly a criminal act as its full consummation would be. 
Assuming the averred charges to be fully sustained by the proofs, does 
the indictment impute a punishable offence? We think it does not. S o  
communication with the jurors is alleged, nor any attempt to have i t ;  
what the defendant said and did was to the officer, and an expressioli 
of his readiness then and there to give instructions (in its unfavorable 
sense for the defendant's advice) to the jury, or thereafter, if the jury 
should need instructions or advice in regard to the case. 
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It is true the indictment alleges an approach to the jury, and to the 
officer, with the criminal intent, but the acts done, are, as they should 
be, set out, and in them is the imputed offence made to consist. 

I t  is not averred that what was said reached the ears of the jury, or 
was intended to be heard by them, since the words were addressed to 
the officer, and at  the most were a suggestion of a readiness then, or 
thereafter, if the jury should want further advice to give it himself. 
I t  was not to corrupt the officer in his discharge of duty-itself a highly 
criminal act-or through him to act upon the minds of the jury, but 
at most a communication to him of what he, the defendant, was present 
prepared to do, or would thereafter do, if the wishes of the jurors were 
conveyed to him. 

Highly improper as was the conduct of the defendant, more (688) 
so from his relation to the cause as counsel to the parties on 
trial, and foolish and absurd as was the sugges t i on  of his giviwg i n s t w c -  
tions, which, being authoritative, could proceed only from the presiding 
Judge, we think the conduct of the defendant stops short of what is 
required to constitute the corrupt and unlawful attempt, which makes 
the crime. "An indictable attempt to commit a crime is  such an in- 
tentional preliminary guilty act," in the defining words of Mr. Wharton, 
('as will apparently result, in the usual course of natural events, if not 
hindered by causes outside of the active will, in a deliberate crime." 
2 Whar. C. L., $2686. 

But embracery, like a solicitation to commit crime, is independently 
criminal, and the subject of a public prosecution. Yet the ultimate 
purpose must be developed and find expression in some act looking to 
an interference with the due course of judicial administration, and this 
as well when failing as when successful. The conversation with the 
officer, censurable and unprofessional as it was, does not in our view 
contain the necessary elements of an indictable offence in itself, nor 
was it a solicitation to induce his interference with the jury consul- 
tations, nor was any tampering with that body alleged; but the mis- 
conduct is in an inquiry as to how the jurors stood, with an offer to the 
o f l ee r ,  not requested to be conveyed to the jury, then or thereafter, to 
advise them as to their duty in the premises. 

"Attempt," (we quote from 52703 of the same work,) ('is a term 
peculiarly indefinite," and consequently the facts which develop the 
attempt, should be set out so as to show that the attempt is itself 
criminal. This has been done in the present case, and we think they 
fail to show the crime charged. 

We have not examined, in order to dispose of the exceptions taken 
during the trial, since the defects in the indictment require us 
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(689) to arrest  the  judgment, a s  moved by  the counsel of the  defendant. 
Let  this  be certified f o r  th i s  end to the  Superior  Court .  

E r r o r .  R e ~ ~ e r s e d .  

Cited: S. v. Toole, 106 N. C., 740;  S. v. Lee, 114  N. C., 845;  S. v. 
Hefner ,  129 N. C., 549. 

STATE v. ALLISOIT SPEAKS. 

Constitution-Judgment-Ju./.isdiction-Oce-e acljudicnfa- 
Ridings of Judges.  

The prisoner was indicted a t  August Term, 1885, and tried and convicted of 
murder a t  the succeeding Term of the Superior Court of Iredell county- 
both Terms being held by the same Judge. He moved for a new trial 
and in arrest of judgment, which being refused, and the death penalty 
pronounced, he appealed to the Supreme Court, where the judgment  as 
affirmed. When brought to the bar of the Superior Court for re-sentence, 
he again moved in arrest of the judgment upon the ground that the Judge 
who presided a t  the trial also presided a t  the preceding Term when the 
bill was found, in  violation of 811, Art. IV of the Constitution. Held, 

1. The judgment of the Supreme Court was conclusive of all ground whicl~ 
was or might have been insisted upon to arrest the judgment of the Supe- 
rior Court. 

2. If ,  however, the prisoner should be entitled to relief upon the ground of a n  
absence of jurisdiction in the Court which tried him, his remedy would 
not be by motion to arrest the judgment, but by a proper application for 
a discharge. 

3. The prohibition contained in the Constitution does not apply to the s e ~ ~ e r a l  
terms of the Court in any one county embraced in a "circuit" or "riding," 
but only to the series of Courts held in the various counties constituting 
such "circuit" or "riding" as  a whole. 

4. One wrongfully in the possession of an office and exercising i ts  functions 
with public acquiescence, is  an officer de facto, and so fa r  a s  third parties 
a re  concerned, his acts are as  binding as  if he were an officer de jure. 

5. I t  seems, that the judgment of the Superior Court, presided over by a 
Judge of general jurisdiction, though not the Judge designated by the 
Constitution, is not null and void. 

(Sorfleet v. S t a t o ~ ~ ,  73 N. C., 546; State v. Bowmart, 80 N. C., 433; fitate v. 
Vonroe, Ibid., 373; Xabry v. Henry, 83 K. C., 298, cited and approved). 

(690) I l lo~ron-  fo r  judgment of death against the  prisoner, heard 
before Boykin, Judge,  a t  August  Term, 1886, of IREDELL SU- 

perior Court.  
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STATE 2.'. SPEAKS. 

The prisoner was charged with the crime of murder in a bill of in- 
dictment found by the grand jury at the Term of Iredell Superior 
Court, held on the fourth Monday before the first Monday in September, 
1885, was put on trial, found guilty and sentenced to death at the suc- 
ceeding term, held on the ninth Monday after the said first Monday in 
September. He appealed to the Supreme Court, and after a careful 
examination of the numerous exceptions taken to the rulings of the 
Judge, among which was the denial of a motion in arrest of judgment, 
no error was found in the record, and the Superior Court was directed 
to proceed to final judgment. The prisoner was again brought to the 
bar of the Superior Court at the term held in August last, and upon 
being asked if he had anything to say why sentence of death should not 
again be passed upon him, he interposed again a motion in arrest of 
judgment, assigning as the ground thereof that the Judge who presided 
at the trial had also presided at  the previous term when the grand 
jury acted on the bill, in violation of the Constitution, and that the 
trial and conviction were illegal and void. This motion was overruled 
and the death penalty adjudged, from which the prisoner again appealed. 
Accompanying the record was the following finding of facts by the 
Court : 

"The Honorable William J. Montgomery, as Judge, held both the 
said terms, and the trial at the prisoner's instance was deferred from 
the former to the latter term for the absence of his witnesses. No 
special commission was issued by the Governor to the Judge to hold 
either of the terms, nor did the Governor require this of him. 
After the rendering of the verdict, the motion in arrest was (691) 
made for the cause stated, and refused, and judgment being again 
pronounced, he appeals." 

Attorney-General, for the State. 
Nessrs. R. F. Armfield and Jno. Dece~eux, Jr., for the defendant. 

SMITH, C. J. (after stating the case). I t  is too plain a proposition 
to require support from argument or precedent, that whatever defences 
mere set up, or could have been set up, upon the hearing of the former 
appeal, are conclusively determined in that adjudication, and are not 
reviewable in the present appeal. Controversies would never be settled 
if this practice were allowed, and successive appeals, but successive 
experiments, none finally disposing of the cause: Mabry v. Henry, 83 
N. C., 298. As the defence now sought to be set up could as well have 
been made available when the first appeal was taken, it has passed into 
the domain of res adjudicala, and cannot now be pressed into service. 
I f  a series of appeals were allowable under such circumstances, they 
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might he the means of an indefinite postponement of the execution of 
the judgment, and perhaps defeat it altogether. We do not say that a 
judgment not authorized by law and unlike that upheld may not be 
reviewed and reversed by appeal. 

Undoubtedly such new error introduced into the proceeding, and not 
within the compass of the ruling in the appellate Court, could be thus 
corrected. But where the second is in strict conformity with the judg- 
ment before rendered, and whose validity has been sustained, there is no 
ground for a second appeal, and i t  cannot be entertained. I t  is, in fact, 
an attempt to evade or defeat the mandate of the higher Court, whether 

so intended or not. 
(692) I f ,  however, the prisoner was unlawfully comicted, and en- 

titled to relief on the ground of an absolute want of jurisdiction 
in the Court to try him, he misconceives the remedy in seeking it 
through a motion in arrest. This motion is based upon a defect shown 
in the record of proceedings, and not upon matters extrinsic and not 
thus appearing. 

I f  the case were, as contended, one of coram no71 judice, and the 
proceedings a nullity, the prisoner might demand his discharge and 
obtain it, unless detained for another trial upon the same indictment, or 
one to be substituted in its place. 

But we are not disposed to pass over unnoticed the objection to the 
exercised jurisdiction, based upon the clause in the Constitution which 
declares, that "no Judge (of the Superior Courts) shall hold the Coi~rts 
in the same district oftener than once in four years,'' Const. Art. IQ. 
$11. This provision has received a construction in the case of the 
State v. .Monroe, 80 N. C., 373; where i t  is held to apply to the series 
of Courts forming a district over which a Judge, in his riding, is to 
preside, and has no reference to the Courts separately considered. To 
the same effect, State v. Bowman, Ibid, 433. 

These two Courts, moreover, are of the same county, and constitute a 
part of one and the same riding, the two being required for the public 
business, and the latter a supplement to the former. The Constitution 
does not reach the case. But even if all these considerations were out 
of the way, and the trial Court was held in disregard of the consti- 
tutional mandate, we are by no means prepared to concede that a Court 
held by a Judge of general jurisdiction, though not the Judge desig- 
nated to hold it, is absolutely without authority, and all its acts null 
and void. I f  this were so, could a failure to take the preliminary and 
prescribed oath of office have the same annulling effect upon every 
official act? Such a doctrine would lead to most mischievous conse- 
quences, and tend to unsettle rights of property and produce universal 
distrust among all who have business with the officer. Such is 
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not the law, and hence, as affecting third persons, one in  posses- (693) 
sion of office and exercising its functions, with a silent public 
acquiescence, though wrongfully in  possession, the acts of an  officer 
t7e facto are as binding as if he were an officer de jure; Xorf leet  v. 
S t a t o n ,  73 N.  C., 546. How much more so must be the acts of a Judge 
in office, both de facto and de jure, and exercising only functions that 
belong to him as such. 

But, for reasons already stated, the appeal was improvidently taken, 
and must be dismissed, and the Court below left to proceed in the 
execution of the mandate of this Court. 

No error. Dismissed. 

Ci ted:  S. v. Cardwel l ,  ante,  646; S. v. .Miller, 97 N.  C., 451; S. v. 
Penley ,  107 N.  C., 810; S. v. Lewis ,  ibid., 972, 4, 6 ;  S. v. T u r n e r ,  119 
N.  C., 845; S. v. P e r r y ,  122 N .  C., 1019; S. v. H a l l ,  142 N .  C., 715; 
S. v. H a r d e n ,  177 N.  C., 584; S. v. Graham,  194 N.  C., 466. 

STATE v. J. T. EDENS. 

Assault-Husband a w l  Wife-Indictmen't-Slander. 

1. A husband is not indictable for slandering his wife. 

2. A husband is not indictable for an assault upon his wife unless it put life 
or limb in peril, or other permanent injury to the person is inflicted, or 
where it is prompted by a malicious and revengeful spirit. 

3. I t  seems, that in an indictment for slander, under $1113 of The  Code, it is 
not necessary to set forth the words spoken with the same particularity 
as is required in complaints in civil actions. I t  is only necessary to 
allege that they, "in substance," charged the female with incontinency. 

(S ta te  v. McDaniel, 84 N. C., 803; State v. Aldridge, 86 N. C., 680;  Xanning 
v. Manning, 79 N. C., 293, cited and approved). 

IKDICTMENT, tried before Meares,  Judge ,  and a jury, a t  September 
Term, 1886, of NEW HANOVER Criminal Court. 

The defendant was tried a t  the September Term, 1886, of the Crim- 
inal Court of New Hanover county, upon the charge of slandering the 
character of an  innocent woman in violation of $1113 of T h e  Code. 
The indictment was in  the following form:  

('The jurors for the State, upon their oath, present that  J. T. (694) 
Edens, on the first day of April, 1886, at and in  the county 
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aforesaid, attempting wantonly and maliciously to injure and destroy 
the reputation of one Addie Edens, being an innocent and virtuous 
woman, did, by words spoken, declare, in substance, that the said Addie 
Edens was an incontinent woman, against the form of the statute in 
such case made and provided, and against the peace and dignity of the 
State." 

The State proved that the defendant used language of the most vulgar 
and indecent character, which, in substance, was a direct and unmistak- 
able charge of incontinency against the woman in question, who was 
his wife, from whom he had separated. 

The defendant admitted that he had used language amounting to a 
charge of incontinency against his wife, but attempted to justify upon 
the ground that she was not an innocent woman, and that before their 
marriage she had had sexual intercourse with other men. 

The defendant and his wife were married in July, 1886, and he 
separated from her in a few days thereafter. 

The defendant requested the Court to instruct the jury that as a 
matter of law, a husband cannot slander the reputation of his wife. 

This instruction was refused, and the Court charged the jury that, 
if they were satisfied beyond a reasonable doubt that the prosecutrix 
was a virtuous or innocent woman, inasmuch as the language had been 
admitted by the defendant, that they ought to convict him. The de- 
fendant excepted. 

After verdict of guilty, the defendant submitted a motion in arrest 
of judgment, upon the ground that the bill of indictment does not set 
forth the language nor the substance of the language alleged to have 
been used by the defendant, and upon which the charge is based. This 
motion was overruled, and judgment being pronounced, the defendant 
appealed. 

( 6 9 5 )  Attorney-General, for the State. 
H r .  John D. Bellamy, for the defendant. 

SMITH, C. J. (after stating the facts). We do not find it necessary 
to pass upon the form of the indictment and the effect of its omission 
to state slanderous language imputed, or to aver that i t  was uttered in  
the hearing and presence of any one, both of which are required to be 
averred in a complaint in a civil action, since we propose to dispose of 
the appeal upon the ruling to which the first exception is taken, with 
the remark that similar forms of indictment have been heretofore before 
the Court and acted on without objection for these alleged defects. 
State v. McDaniel, 84 N. C., 803; State v. AZd~iclge, 86 N. C., 680. 
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Can an indictment be sustained against the husband for charging the 
wife with incontinency? At common law verbal slander was not the 
subject of a criminal prosecution, and is now a misdemeanor only in 
the case of the imputation of a want of virtue in an innocent woman 
made in  a wanton and malicious attempt to destroy her reputation. 

Does the enactment embrace those sustaining marital relation, or is 
its operation confined to those not thus related? 

The changes made in the Constitution of 1868, and the enactments 
in pursuance of its provisions in reference to married women, are di- 
rected to the preservation and disposal of property, as separate estate, 
but do not materially affect the personal relations of the parties except 
as incidental to property and its use. This right she may assert against 
her husband as well as against a stranger, now in an action at law, as 
is  decided in  Manning v. Manning, 79 K. C., 293. But we think it 
manifest that she cannot maintain an action against him and recover 
damages for an injury to her person or good name, for these are incon- 
sistent with the legal status resulting from marriage. I n  New York, 
under a statute authorizing any married woman to sue in her 
own name and recover damages against any person or body (696) 
corporate for an injury to her person or character, and that 
money so recovered should be her separate estate, it was held that she 
could not sue her husband for an assault and battery or slander. "These 
words," says Mr. Bishop, in the second volume of his work on the Law 
of Married Women, $377, "it was admitted, are broad enough to cover 
these actions; hut on the other hand, the policy and general purpose 
of the statutes extending the rights of married women are opposed, and 
they must prevail over general words plainly introduced for another 
purpose. I t  has been deemed, however, that the policy of the law is 
against extending the authority of wives to sue their husbands." 

This reasoning applies with equal force to the construction of our 
own law, and excepting those of marital relations from its compre- 
hensive scope, including all others. I t  may be suggested that an indict- 
ment might lie, while an action for damages would not, as in case of 
the assault and battery of the wife by the husband. But it is not correct 
to say that such an indictment may in all cases be maintained. I t  is 
only where the battery is so great and excessive as to put life and l:mb 
in peril, or where permanent injury to the person is inflicted, or where 
it is prompted by a malicious and wrongful spirit, and not within 
reasonable bounds, that the law interposes to punish. I n  other cases, 
short of these extremes, it drops the curtain upon scenes of domestic 
life, preferring not to take cognizance of what transpires within that 
circle, to the exposure of them in a public prosecution. I t  presumes 
that acts of wrong committed in passion will be followed by contrition 
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and atonement in a cooler moment, and forgiveness vi l l  blot it out of 
memory. So, too, the harsh and cruel n-ord that sends a pang to the 
sensitive heart may be recalled, and relations that should nerer hase 
been interrupted by an unkind or unwarranted expression, again re- 

stored. The unnumbered mischiefs that might flow from making 
(697) an unguarded and false imputation upon the wife's chastity the 

subject of a public criminal proceeding, are so obvious that we 
cannot think the General Assembly intended such a possible result. 

only might this destroy the freedom and cordiality of marital inter- 
course, but it would tend to make a perpetual estrangement and sever- 
ance, and cut off the reconciliation that may be expected to  succeed a 
temporary difference and the atonement of a full repentance. Our law 
regards the marriage relation sacred and permanent life-long in its 
duration, and it leaves temporary differences and wrongs which one 
mav do to the other to the corrective hands of time and reflection. in 
cases where they admit this remedy. We are not disposed, in carrying 
out the policy of separate properties, to break in needlessly upon that 
oneness of husband and wife, which is the fundamental and cherished 
maxim of the common law, by extending the act beyond all the benefi- 
cent purposes it was intended to subserve, to cover cases of slander. 

s he judgment cannot be arrested, because the woman is not described 
in  the indictment as wife of the defendant, but the jury ought to h a ~ e  
been instructed, upon the evidence, to acquit. 

The verdict must be set aside and a venire de novo awarded. 
Error. Reversed. 

Cited: S .  v .  Lewis, 107 N. C., 972; S. v. Haddock, 109 N. C., 876; 
X. v. Mitchell, 132 N. C., 1034. 

Overruled: S. v. Fulton, 149 N. C,, 486, 497, 505; Price v. Electric 
Co., 160 N. C., 455; Crowell v .  Crowell, 180 N. C., 518. 

STATE AXD N. BRASWELL v. P. A. DUNN. 

Costs-Prosecutor-Solicitor's Fees. 

1. The judgment of the trial Judge that a prosecution was frivolous or ma- 
licious, and that the prosecutor pay the costs, is final and conclusive. 

2. A prosecutor may be adjudged to pay the cost, if the trial Judge shalI find 
that the prosecution was either frivolous or malicious. 
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3. Where a defendant was acquitted of the charge against him, and the prose- 
cutor mas adjudged to pay the costs, a Solicitor's fee cannot be charged 
in the bill of costs. 

( 8 t a t e  v. Adarns, 85 N .  C., 560; State  v. Owens, 87 N. C., 565; State  v. Nor- 
wood, 84 N. C., 794, cited and affirmed; Btate v. Cannady,  78 N. C., 539, 
cited, explained and affirmed). 

INDIOTMEKT, tried before C l a r k ,  J u d g e ,  at the Xovember (698) 
Special Criminal Term, 1885, of WAKE Superior Court. 

The indictment charges the defendant, Dunn, with the wilful and 
unlawful removal of the gates and fence enclosing a pasture field of 
Xorfleet Braswell and others, wherein livestock was confined, within 
territory over which the stock law prevailed, in violation of §$I062 and 
2820 of T h e  Code .  

On the trial before the jury upon the plea of not guilty, under in- 
structions from the Court, a verdict of acquittal was rendered. There- 
upon, on motion, the said Braswell, being in Court, was declared to be 
marked as prosecutor, and the Judge, finding as a fact that the prosecu- 
tion was frivolous, adjudged that he pay the costs, and stand com- 
mitted until they were paid, to the county prison, or be confined in such 
place as the county commissioners may direct. 

To this the said-Braswell excepted, as also to the taxation of so large 
a number of witnesses, and especially to the charge of a Solicitor's fee. 

The Judge, upon certificate of counsel, found the witnesses objected to 
material and necessary, and denied the application to have any of the 
taxed costs stricken out. From these rulings the prosecutor appeals. 

At to rney -Genera l ,  for the State. 
Mr. J a c o b  H. F l e m i n g ,  for the prosecutor. 
M r .  E. C. S m i t h ,  for the defendant. 

SMITH, C. J. (after stating the facts). I t  is provided in $737 (699) 
of T h e  Code ,  that in all criminal prosecutions, if the defendant 
be acquitted, no l l e  p rosequ i  entered, or judgment against him arrested, 
the costs, including the fees of all witnesses summoned for the accused, 
whom the Judge, Court, or justice of the peace before whom the trial 
took place, shall certify to have been proper for the defence, shall be 
paid by the prosecutor, whether marked on the bill or warrant or not, 
whenever the Judge, Court or justice shall be of opinion that there was 
not reasonable ground for the prosecution, or that it was not required 
by the public interest. 

The succeeding section declares, that "every such prosecutor may be 
adjudged not only to pay the costs, but he shall also be imprisoned for 
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the non-payment thereof, when the Judge, Court or justice of the peace, 
before whom the case was tried, shall adjudge that the prosecution was 
frivolous or malicious." 

I t  will thus be seen that the opinion of the presiding Judge, based 
upon what transpires before him, determines the party's penal liabilities, 
and his adjudication is final and conclusive. So it is ruled in State v. 
Adams, 85 N. C., 560; and State v. Owens, 87 K. C., 565. 

Again, the conditions upon which the exercise of this judicial power 
is predicated, are in  the disjunctive, and the imprisonment may be 
ordered when the prosecution is either "malicious or frivolous"; State 
v. ~lrorwood, 84 N. C., 794. 

The only remaining question presented in the appeal, is as to the 
taxation of a Solicitor's fee in the bill of costs, and in the ruling upon 
this there is error. 

Fees are given to Solicitors, in addition to their general compensation, 
and none other: "for every conviction upon an indictment which they 
prosecute," &c., The Code, 93737; and under the Constitution, Art. I., 
$§ 12 and 13, no one can be "put to answer any criminal charge, * * :: but by indictment, presentment or impeachment," except such 

as provided for the trial of petty misdemeanors, as the Legis- 
(700) lature may direct, and the conviction upon an indictment must 

be upon an unanimous verdict, rendered in open Court. 
Here, there has been no conviction, and no liability incurred by any 

one for this fee, and hence it cannot be taxed as costs. 
I t  is urged that, the opinion in Stute 17. Cannady, 78 N. C., 539, 

countenances, if it does not distinctly recognize, the correctness of this 
charge. We do not so interpret the language there used, nor does it 
admit of such inference. The decision is, that costs put upon a prosecu- 
tor do not constitute a debt in the sense of the Constitution, imprison- 
ment for which is prohibited, but are essentially punitory, for a false 
and unfounded clamor, and he who prosecutes such a criminal charge 
ought to bear the pecuniary consequences; and further, that the Gen- 
eral Assembly has the right so to enact. The Solicitor's fee becomes 
due only on conviction under an indictment, and i11 this case has become 
due from no one. 

There is error in sustaining this charge, and it must be stricken from 
the bill. To this end, and for further proceedings in  the Court below, 
this will be certified. 

Error. Reversed. 

Cited: S. v. Hamilton, 106 N .  C., 661; S. v. King, 143 K. C., 680; 
S.  v. Bailey, 162 N. C., 584; S .  v. Tmdl, 169 N. C., 370; 15". v. Jackson, 
199 N .  C., 326. 
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ACCESSORIES : 
There a re  no accessories before the fact in larceny; all who aid, abet, 

advise or procure the crime a r e  principals, State v. Stroud, 626. 

ACCOMPLICE : 
It is  settled law in this State that  a person may be convicted upon the 

unsupported evidence of a n  accoml~lice, if such evidence satisfies the 
minds of the jurors of the guilt of the accused. Btate v. Stroud, 626. 

ACCOUNT : 
1. Where a n  action is brought for a n  account and the answer pleads matter 

in  bar of the account, and a trial is had of the issues raised by the 
plea in bar, an appeal lies by the defendant from a judgment ordering 
an account before the account is taken. Clements v. Rogers, 248. 

2. Where claims due a partnership were placed in the hands of an attorney 
for collection, he is not liable to be called to an account in  a n  action 
by one of the partners, unless it  appears that  the other partner is 
dead. Wileg v. Logan, 358. 

3. Where notes were put in an attorney's hands for collection, and when 
sued for an account, he neither produces the notes, nor gives anx 
explanation of their non-production ; I t  was held, that  he was charge- 
able with them. Ibid. 

4. A demand previous to bringing suit in an action for money collected by 
a n  agent, is to enable the agent to  pay it over without incurring the 
costs of a suit, but a demand is  not necessary where the agency is 
denied, or where a claim is set up exceeding the amount collected, 
or where the agent's liability is disputed in the answer. Ibid. 

5. An agent or other person who is entitled by contract, or under the law, 
to compensation measured by a per centurn of the amount collected, 
is authorized to a t  once deduct the amount of his commissions, and 
is only accountable for the residue. Ibid. 

6. I n  such case, in a n  action for a n  account, if the agent is charged with 
the entire amount collected, with interest, he is entitled to be allowed 
interest on his commissions from the date of the receipt of the 
money. Ibid. 

ACQUITTAL : 
If upon the trial of an indictment, containing several counts, the jury is  

directed to confine its investigation to one count only, a general ver- 
dict of guilty will be construed as  a n  acquittal on all the counts with- 
drawn from the consideration of the jury. Btate v. Thompson, 596. 

ACTION : 
All causes of action founded upon contract, debt or other duty survi7-e 

against the personal representative of the person chargeable there- 
with. XiTler v. Leach, 229. 



INDEX. 

ACTION TO RECOVER LAKD: 
1. Where, after a recovery by the plaintiff, in ejectment, the defendant, in  

apt  time, applied to the Court to have the ralue of the betterments 
allowed him, and the Court directed that  execution be stayed till such 
~ a l u e  could be ascertained, upon the defendant giving bond, condi- 
tioned to pay all  damages, &c., which might be assessed against him, 
and the defendant failing to give such bond, a writ of possession 
issued, and was executed, ZI was held, 

(1.) That the failure to give the bond did not discontinue the action in 
respect to the claim for betterments. Johnston r. Pate, 68. 

( 2 . )  The Court has no power to refuse to institute an inquiry as  to the 
defendant's right to betterments, when application has been properly 
made. Zbid. 

(3 . )  The Court has  discretion to direct the issuing or suspension of the 
execution of the judgment pending such inquiry. Ibid. 

2. Where husband and wife are jointly sued for the wife's land, the plain- 
tiff is not entitled to a judgment for the husband's interest upon his 
failure to answer. Walton v. Parish, 269. 

3. If  the defendant, in a n  action to recover land, sets up the defence that  
he is entitled to  a homestead therein, such defence is embraced, and 
should be considered, under the issue raised a s  to the plaintie's 
ownership and right to the possession of the land. Xorrz'son v. Wat- 
solz, 479. 

4. I n  a n  action to recover land the plaintiff must recover upon the strength 
of his own title; and it  is incumbent on him to show a grant from 
the State, or possession suficiently long to presume a grant, or that 
the defendant is estopped to deny his title. Craybeal v. Davis, 608. 

5. The mere declarations of one, under whom the defendant in a n  action 
to recover land claims, will not work a n  estoppel, no matter how 
specific, or whether written or oral, if the person making them was 
not a t  the time in possession; to produce such a result i t  must be 
shown that  the party making such declaration, a t  that time, claimed 
title or interest i n  the land, however defective, under deed, bond or 
contract under the alleged superior title. Zbid. 

6. While it  seems that the declarations of one i n  possession at the time, 
may operate a s  an estoppel, to give them such efTect they must consti- 
tute a clear and definite recognition of the alleged superior title. 
Zbid. 

7. The fact that the husband of a woman who claimed title to a tract of 
land, sold and conveyed i t  to another person, does not, per se, raise a 
presumption that he claimed under his wife. Zbid. 

8. A deed conveying to B a tract of land, &c., "together with every right, 
title, privilege and emolument to said land belonging * * * and 
he ( the vendor) doth hereby bind himself, his heirs, executors or 
administrators well and truly to defend the said premises * * * 
to the said B, his heirs and assigns forever, and clear from all in- 
cumbrances and claims whatsoever," passes an absolute estate in fee. 
Ibid. 
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ACTIOK TO RECOVER LAND-Continued: 
9. In  an action to recover land, it  is competent for one party to show that 

a deed offered by the other, is void for want of capacity in the vendor, 
although such deed may have been set out in the pleadings and relied 
on, and no reply filed and no notice of attack given before trial. 
Pitxgerald v. Hhelton, 519. 

10. In  a n  action to recover land, where the question is as  to its location, a 
witness who is acquainted with the land, and also with an adjoining 
tract may be allowed to testify where such adjoining tract is located. 
Derning v. Cailzey, 628. 

11. When there a re  no materials or adjacent lands called for in description 
in a deed, the course and distance must determine the line. Ibid. 

12. Where the question for the jury is the location of a corner, the call in 
junior grants is competent evidence for its location. Ibid. 

13. Under the present system, a judgment in an action to recover land is as 
complete an estoppel as in any other action. Benton v. Benton, 559. 

14. A tenant is estopped to deny his landlord's title, but when the plaintiff 
fails to show any title in himself, and relies entirely on this estoppel, 
the judgment should only be that he recover the possession, and the 
defendant should be left free to assert any title he may have in 
another action. Ibid. 

15. Where the plaintiff sued for two tracts of land, and the defendant denied 
there was any contract of renting a s  to one of them, and the plaintiff 
testified that he intended to rent all the land he had title to, and 
that the defendant had the right to cultivate both tracts, but that  he 
did not expressly mention the one in dispute; I t  was held, sufficient 
evidence to extend the estoppel to both tracts. Ibid. 

16. Where the defendant in his answer denied a material allegation in the 
complaint, but went on to state evidential facts ;  I t  was held, that 
the bad plea did not vitiate the good one, and it  should be treated as  
surplusage. Farrior v. Housto?~, 578. 

17. So, where in an action to recover land, the answer denied the plaintiff's 
right of possession, and also set up  title in the defendants, by reason 
of seven years' possession with color of title, which was, however, 
improperly pleaded; I t  was held, error to refuse to allow the defend- 
an t  to introduce evidence to show his color and possession. Ibid. 

ADMINISTRATOR : 
(See EXECUTOR). 

ADNISSIONS : 
Every presumption is made in favor of the correctness of the judgment 

in the Court below. So, where it  appears from the record, that  the 
judgment was rendered on the verdict and the admissions of the 
parties, but no admissions appeared in the record, I t  was held, that 
i t  would be presumed that the admissions would warrant the judg- 
ment, and it  would be affirmed. Rencher v. Anderson, 208. 

ADVANCEMENT : 
1. One who is induced to enter upon and improve land by a parole promise 

that i t  shall be settled upon him, as  an advancement or gratuity, will 
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ADVANCEMENT-Qonti~ued: 
not be evicted until compensation has been made him for betterments 
which he may have made to the property. Hedgepeth v. Rose, 41. 

2. Nor is  he liable for damages for withholding the possession or for the 
use and occupation of the land until after a notice to  surrender. 
I bi&. 

AGENT : 
1. Where notes were put in a n  attorney's hands for collection, and when 

sued for a n  account, he neither produces the notes, nor gives any 
explanation of their non-production ; I t  was held, that he was charge- 
able with them. Wiley v. Logan, 368. 

2. A demand previous to bringing suit in a n  action for money collected by 
a n  agent, is to enable the agent to pay it over without incurring the 
costs of a suit, but a demand is not necessary where the agency is 
denied, or where a claim is set up exceeding the amount collected, or 
where the agent's liability is disputed in the ans\Ter. Ibid. 

3. An agent or other person who is entitled by contract, or under the law, 
to compensation measured by a per ceWunz of the amount collected, 
is authorized to a t  once deduct the amount of his commissions, and 
is only accountable for the residue. Ibid. 

4. I n  such case, in a n  action for a n  account, if the agent is charged with 
the entire amount collected, with interest, he is entitled to be allowed 
interest on his commissions from the date of the receipt of the 
money. Ibid. 

AGRICULTURAL LIEN : 
1. I n  order to constitute an agricultural lien, under the statute, the ad- 

vances must have been made in order to raise the crop to which the 
lien attaches. Woodlief v. Havris, 211. 

2. I t  is not necessary for i ts  validity, that  a mortgage on crops then grow- 
ing or to be planted, should contain a provision that the mortgagee 
should have the right to take possession on default. Ibid. 

3. Where a mortgage of a crop to be thereafter produced, described i t  a s  
follows: "gives to  M. W. a lien on all crops raised on lands owned 
or rented by me during the present year," and it  was found by the 
jury that the mortgagor owned a farm on which the cotton in dispute 
was raised; I t  was held, that  the description was sufficient, and the 
mortgage valid. Ibid. 

AMESDMENT : 
1. The Justice of the Peace, or the Superior Court on appeal, has power 

to make such amendments to the record of an action that  will bring 
i t  within the jurisdiction of the Court where i t  originated. Singer 
Mfg. 00. v. Barrett, 36. 

2. Power to amend process and pleading, as allowed by The Code, dis- 
cussed. Ibid. 

3. The Clerk of the Superior Court cannot set aside a judgment in a special 
proceeding, for excusable negligence, under the provisions of 5274 of 
The Code, but he can allow an amendment under the provisions of 
$273. MaawelZ v. Blair, 317. 
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4. Where the trial Judge allowed an amendment after verdict, but stated 
to opposing counsel that  if they would show by affidavit that the de- 
fendant had any evidence to offer to the complaint as amended, which 
had not been already offered, that  he would either refuse to allow 
the amendment, or would set aside the verdict; I t  was held, to  cure 
any possible error. I t  is intimated that allowing amendments after, 
a s  well a s  before verdict, is discretionary with the trial Judge. 
Xorgan v. Smith, 396. 

5. Where it  is agreed in the Court below, that a complaint may be amended 
so as to supply necessary averments, but it  is not done, the Supreme 
Court will allow the amendment to be filed in that Court. Hines v. 
R. R. Go., 434. 

6. If by the inadvertence of the Court, or of any one acting for it ,  the 
judgment entered, or record made, is not in conformity to that pro- 
nounced or ordered, the Court may a t  any time, upon the application 
of any person in interest, or en mero motu, correct it  so that it  shall 
truly express the action of the Court. This jurisdiction is distinct 
from that conferred by $274 of The Code, which provides a remedy 
for relief against excusable mistake, &c., of parties to the action. 
Strickland v. Stricklarild, 471. 

7. Courts have power to amend their records so that they will speak the 
truth a t  any time, and their action is not reviewable on appeal. 
State v. Wawen, 674. 

APPEAL : 
1. What is  mistake, inadvertence, surprise or excusable mistake is a ques- 

tion of law, and this Court will, upon appeal, review an erroneous 
judgment thereon. Winborne v. Johnson, 46. 

2. Where the Court has ascertained the facts, and exercised the discretion 
conferred by the statute-The Code, S27Gby granting or refusing 
the relief sought, the Supreme Court will not review its action. Ibid. 

3. Appeals from interlocutory or subsidiary orders, judgments and decrees 
made in a cause, carry up for review only the ruling of the Court 
upon that specific point. The order, or judgment appealed from is  
not vacated, but further proceedings under i t  are  suspended until i ts 
validity is determined. Meanwhile the action remains in the Court 
below. Green v. @inn, 50. 

4. I t  is where the judgment is  final and disposes of the entire controversy 
that  the appeal, when properly perfected, vacates the judgment and 
the whole cause is transferred to the appellate court. Even then it  
may, for some purposes, be proceeded with in the lower court. Ibid. 

5. A decree, or order granting or dissolving an injunction, is not vacated 
by an appeal. Ibid. 

6. The Legislature has the power to provide that neither party shall appeal 
from the award of commissioners appointed under the charter to 
assess the damage to land for the right of way, and if the charter 
does provide for an appeal, i t  must be taken within the time and in 
the manner therein provided. R. R. Co. v. EPy, 77. 
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APPEAL-Continued: 
7 .  Where a charter provided that  the award of the commissioners should 

be final, unless appealed from within ten days;  I t  was held, to mean 
ten days from the filing of the report, and not its confirmation by 
the Clerk. Ibid. 

8. Upon appeals, the Supreme Court will enter such judgment or decree, a s  
upon inspection of the whole record, i t  shall appear, ought to be 
rendered. Bush v. Hall, 82. 

9. An appeal from a n  order granting or refusing a new trial, only lies 
from some order or judgment involving a matter of law or legal 
inference; that is, the order or judgment must be one that  involves 
the question, whether or not a party to the action is entitled to a 
new trial a s  of right and a s  a matter of law. Braid v. LukZns, 123. 

10. Where an appeal is taken from such a n  order, the facts and considera- 
tions which induced the trial Judge to grant or refuse a new trial, 
should be stated on the record, in order that the appellate Court may 
see that  the judgment is subject to review. Ibid. 

11. Where the record only shows that the trial Judge set the verdict aside, 
and granted a new trial, without specifying the facts or reasons 
which induced him to do so, and these do not appear, with certainty, 
in  the record, it  will be presumed that the new trial was granted in 
the exercise of the discretionary powers vested in  the trial Judge, 
and the appeal will be dismissed. Ibid. 

12. Where the judgment was rendered in the Superior Court against three 
defendants, only one of whom appealed, the Supreme Court, upon 
affirming the judgment, will remand the case, in order that the judg- 
ment may be enforced against all of the defendants. Baxter v. 
Wilso?t, 137. 

13. Where the trial Judge intimates an opinion that  upon the plaintiff's own 
evidence he cannot recover; upon the appeal, the Supreme Court will 
consider al l  the evidence offered by the plaintiff a s  true, and in the 
most favorable light for him. ffibbs v. Lyon, 146. 

14. Where in such case, the appellee founds his objection to the right to 
recover on the inadmissibility of the appellant's evidence, i t  must 
appear of record that he objected thereto, otherwise the Supreme 
Court will consider such evidence a s  admissible and competent. Ibid. 

15. So, where the plaintiff offered evidence tending to show title to the 
locus i n  quo in the defendant, and then offered an assignment in 
bankruptcy, and a deed for the locus in, quo from the assignee in 
bankruptcy, but there was no evidence to show that the defendant 
had been duly declared a bankrupt; I t  was held, in the absence of 
any objection by the defendant to the evidence, error in  the trial 
Judge to intimate that upon no view of the evidence could the plain- 
tiff recover. Ibid. 

16. An appeal from a n  interlocutory order only lies when it affects some 
substantial right and will work injury to the appellant if not cor- 
rected before a n  appeal from the final judgment. Leak v. Cozjington, 
193. 
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APPEAL-Continued: 
17, Where a n  action was submitted to referees, and exceptions filed to their 

I report, some of which the Court overruled, and returned the case in 
order to try the other issues raised by the pleadings, I t  was hela, not 
to be an appealable order. Ibid. 

18. Every presumption is made in favor of the correctness of the judgment 
in  the Court below. So, where it  appeared from the record, that  
the judgment was rendered on the verdict and the admissions of the 
parties, but no admissions appeared in the record, I t  was held, that  i t  
would be presumed that the admissions would warrant the judgment, 
and i t  would be affirmed. Rencher v. Anderson, 208. 

19. A new trial will not be granted where the action of the trial Judge, 
even if erroneous, could by no possibility injure the appellant. Butts 
v. screws, 215. 

20. Where an action is brought for an account and the answer pleads matter 
in  bar of the account, and a trial is  had of the issues raised by the 
plea in  bar, a n  appeal lies by the defendant from a judgment order- 
ing a n  account before the account is taken. Clements v. Rogers, 248. 

21. Whenever a n  order or judgment puts an end to the action or proceed- 
ing, or a n  interlocutory order will deprive a party of a substantial 
right, if the alleged error shall not be corrected before the final judg- 
ment, a n  appeal lies. Ex parte spencer, 271. 

22. I n  appeals from the Clerk, in that class of cases of which he has juris- 
diction, not as  and for  the Court, as  in special proceedings, but in 
his capacity a s  Clerk, such as  the auditing the accounts of executors 
and administrators, i t  is not necessary that he should prepare and 
transmit to the Judge any statement of the case on appeal. Ibid. 

23. I n  appeals in such cases, i t  is the duty of the Judge to determine the 
questions of fact and law raised, and, for this purpose, if the evidence 
accompanying the papers is  not satisfactory, he can require the pro- 
duction of other evidence. The Judge can decide the questions of 
fact in such cases himself, or if he sees fit, he can submit issues for 

I his better information to the jury. Ibid. 

24. When both parties appeal, and the judgment on the plaintiffs' appeal 
disposes of the questions presented by both, the defendants' appeal 
will be dismissed, as  having been improvidently taken. Burgess v. 
Kivby, 276. 

25. Where, by inadvertence, a judgment is entered in this Court for a new 
trial, when i t  should have been one remanding the case, i t  will be 
corrected on motion. Scott v. Queen, 340. 

26. Where the relief sought in an action was the reformation of a deed and 
for damage? and a partition, and the Court below rendered judgment 
on the verdict in favor of the defendant, which was reversed on the 
appeal; I t  was held, that  venire de novo should not be granted, but 
the case should be remanded to be proceeded with as  if no erroneous 
ruling had been made. Ibid. 

27. The Supreme Court examines the whole record transmitted to i t  upon 
appeal, and pronounces such judgment as  shall appear to i t  ought 
to be rendered thereon. The Code, 5957. Mowisovb v. Watson, 479. 
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28. I n  criminal actions there is no appeal, except from final judgments. 
State v. Haxell, 623. 

29. A recital in the record, upon the return of a special verdict, "that the 
Court being of opinion that  upon this state of facts the defendant is 
not guilty, the verdict is so entered," is not such a judgment as will 
support an appeal. Ib id .  

30. Courts have the power to amend and correct their records a t  any time 
nunc pro tune, so that they shall speak the truth, and their action 
is not reviewable on appeal. State v, Warren, 674. 

31. If the jury return a special verdict, i t  is  the duty of the Court to  
declare the law thereon, and cause a verdict to be entered in accord- 
ance therewith ; then i t  should proceed to render judgment ; and no 
appeal will lie until such judgment is pronounced. State v. Smith, 
680. 

APPEAL-ASSIGNMEIST O F  ERRORS : 
1. I t  is the duty of a party to an action to tender such issues a s  he con- 

ceives are necessary, to  try the case upon the merits; and a n  excep- 
tion made after the trial, that issues, which might properly have been 
submitted, were not, comes too late. Oakley v. Tian Soppen, 60. 

2. A want of jurisdiction apparent on the record, will be taken notice of 
by the Supreme Court, although not pointed out by a demurrer. 
Smaw v. Cohen, 85. 

3. An exception, "that the verdict is contrary to the law and the evidence," 
will not be considered, on appeal, as  the jury is the sole judge of the 
effect of the evidence, and the exception, that  the verdict is contrary 
to law, is too vague to be entertained by the Court. Snowden v. 
R. R. CO., 93. 

4. Where the record only shows that  the trial Judge set the verdict aside, 
and granted a new trial, without specifying the facts or reasons 
which induced him to do so, and these do not appear, with certainty, 
in  the record, i t  will be presumed that  the new trial was granted in 
the exercise of the discretionary powers vested in the trial Judge, 
and the appeal will be dismissed. Braid v. Luhins, 123. 

5. A challenge to a juror must be made before the jury is empaneled, and 
if not made in apt  time, i t  is a matter i n  the discretion of the trial 
Judge whether he will set aside the verdict. Baxter v. Wilson, 137. 

6. So where one of the jurors was related to the plaintiff, but no objection 
was made on this ground until after verdict, the refusal of the trial 
Judge to set aside the verdict cannot be assigned a s  error on the 
appeal. Ib i6 .  

7. Where no errors are assigned in the case stated on appeal, and nothing 
appears in the record, either in terms or by implication, which shows 
that the appellant was not satisfied with the judgment, it will be 
affirmed. Pleasants v. R. R. Co., 195. 

8. The Code, 8412, par. 3, does not allow errors to be assigned for the first 
time on the hearing of the appeal. Ib id .  
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APPEALASSIGNMENT O F  ERRORS-continued: 
9. By MEXKIMON, J. This section of The Code (412) provides for the 

entries to be made on the record in  the course of thc trial, and 
motions subsequent thereto, in  order that  appellant may properly 
present his case to the appellate Court, and has no reference to the 
assignment of error in the Supreme Court for the first time. Ibid. 

10. No particular assignment of error is necessary, when thc appeal is  taken 
from a judgment pronounced on a n  agreed statement of facts. Dauen- 
port v. Leary, 203. 

11. Where no case on appeal accompanies the tmnsc2ript of thc record on 
appeal, and no error is apparent on the face of the record, the judg- 
mcnt will be aLtirmcd. Rencher v. Anderson, 208. 

12. Every presumption is made in favor of the correctness of the . jud ,~en t  
in the Court below. So, where i t  appeared from the record, that  the 
judgment was rendered on the verdict and the admissior~a of thc 
parties, but no ildmissions appeared in the record, I t  was held, that  
i t  would be presumed that  thc admissions would warrant the judg- 
ment, and it  would be affirmed. Ibid. 

13. The Suprcme Court will not consider exce~tions, unless they point out 
in terms, or by reasonable impliiaation, thc error inteilded to be re- 
viewed. So whcre the record showed that  the appcllant excepted 
generally to the e i~ t i rc  charge, thc exception was not considered. 
Clcnaents v. Rogers, 248. 

14. An exception to the report of a referee will not be considered, when i t  
is vague and indefinite, and imlmses on the Court the necessity of a n  
examination of the entire record to  find out its meaning. Young v. 
ICenncdy, 265. 

13. The trial Judge is not required, in the absence of a prayer for special 
instructions, to prcsent the evidence in his charge in every possible 
aspect. If the parties desire more sr~ecific instructions, they must 
ask for them a t  the proper time. Morgua v. Lewis, 296. 

16. The admission of immaterial evidence is no ground for a new trial, 
unless i t  appears that  its admission probably worked injury to the 
appellant. WcFggoner v. Ball, 323. 

17. Where exceptions are vague and indefinite, or where they are  based 
upon an alleged want of evidence, but do not point to the evidence 
itself, but compel the appellate court to search for i t  in  Ihe entire 
evidence sent up, they will not be considered. W i l q  v. Logan, 358. 

18. Wherc a party to an action prepares issues which are submitted, and 
then objects to another issue submitted by the Court, he cannot be 
heard to assign an error that  thc Court did not submit an issuc on - 
a particular question, upon which he did not ask an issue. McDonald 
v. Carsoli, 377. 

19. I n  petitions to rehear, the petitioner will not be allowed to assign other 
grounds for a n  alleged error than those presented a t  the first hearing. 
1 bid. 

20. Whether the jury, having retired under instructions to which there was 
no exception, shall be recalled for further directions, is within the 
discretion of the Court, and not reviewable. Lafoon v. Blzearin, 391. 
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APPEAL-ASSIGNMENT O F  ERRORS-Contilzued: 
21. I n  assigning error for the exclusion of evidence, the record should dis- 

close what the evidence would have been, if the witness had been 
allowed to answer, otherwise the exception will not be considered. 
&lcGowalz v. R. R. Co., 417. 

22. Where evidence is admitted, after objection, which brings out nothing 
material, and nothing to the prejudice of the objecting party, i t  can- 
not be assigned as  error, and is no ground for a new trial. Ibid. 

23. Exceptions must clearly point out the alleged errors. Otherwise they 
will not be considered. Arrington v. Goodrich, 462. 

24. The Court may in its discretion, after the close of the testimony permit 
the case to be re-opened and further evidence to be introduced; and 
the exercise of such discretion is not reviewable upon appeal. Olive 
v. OZim, 485. 

26. I t  is the duty of the appellant to show error, and if the Court cannot 
see from the record that a charge given to the jury is erroneous, it  
will not grant a new trial. Derniny v. Gailzey, 528. 

26. I t  is not error to admit immaterial evidence when i t  cannot influence 
the jury. Ibid. 

27. I t  cannot be assigned as error on appeal, that the jury did not give due 
consideration to the evidence, considered in one aspect of the case. 
This is addressed to the discretion of the trial Judge on an applica- 
tion to set aside the verdict. 8 p e w e  v. Clapp, 545. 

28. Upon a challenge to the favor, the Court is the judge of the qualifica- 
tions of the juror, and its determination is not reviewable. State v. 
Green, 611. 

29. An inadvertent, erroneous instruction to the jury, accompanied by an 
explanation, or modification, which in effect corrects the error, will 
not be considered sufficient to award a new trial, unless i t  clearly 
appears that the jury was thereby misled and the appellant suffered 
wrong. Hate  v. Keen, 646. 

30. A general statement that the appellant "excepted to the whole of the 
charge of the Court," is too vague, and will not be considered on 
appeal. State v. Nipper, 653. 

APPEAL-CASE ON APPEAL : 
1. The object of the "case on appeal" is to set forth the alleged errors 

appealed from, and if it sufficiently disclases these the appeal will 
not be dismissed though the record does not show formal exceptions. 
Hi?zger X f g .  Go. v. Bawett,  36. 

2. No case on appeal is necessary, when the case is tried in the Court 
below upon a case agreed, or on a demurrer. Chamblee v. Baker, 98. 

3. Where no errors are assigned in the case stated on appeal, and nothing 
appears in the record, either in terms or by implication, which shows 
that  the appellant was not satisfied with the judgment, it will be 
affirmed. Pleasants v. R. R. Go., 195. 

4. ,The Code, $412, par. 3, does not allow errors to be assigned for the first 
time on the hearing of the appeal. Ibid.  
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APPEAL-CASE OX APPEAL-Contimued: 
5. No particular assignment of error is  necessary, when the appeal is  taken 

from a judgment pronounced on an agreed statement of facts. Dasen- 
port v. Leary, 203. 

6. Where no case on appeal accompanies the transcript of the record on 
appeal, and no error is apparent on the face of the record, the judg- 
ment will be affirmed. Rencher v. Anderson, 208. 

APPEALS-FROM THE CLERK : 
1. In  appeals from the Clerk, in that class of cases of which he has juris- 

diction, not a s  and for the Court, as in special proceedings, but in  his 
capacity a s  Clerk, such as  the auditing the accounts of executors and 
administrators, i t  is not necessary that he should prepare and trans- 
mit to the Judge any statement of the case on appeal. E7a parte 

I spencer, 271. 

2. In  appeals in such cases, i t  is the duty of the Judge to determine the 
questions of fact and law raised, and, for this purpose, if the evi- 
dence accompanying the papers is not satisfactory, he can require the 
production of other evidence. The Judge can decide the questions of 
fact in such cases himself, or if he see fit, he can submit issues for 
his better information to the jury. Ibid. 

APPEAL-TRANSCRIPT : 
Where the transcript of the record upon appeal daes not show any 

process, or pleading, but only contains a statement of the facts 
agreed upon, a judgment and an undertaking on appeal, the case will 
be remanded, in order that the record may be perfected. Daniel v. 
Rogers, 134. 

1 APPEAL-UNDERTAKING ON : 
1. The Clerk has no authority to accept any substitute for the undertaking 

on appeal, or deposit of money in lieu thereof, provided by the 

I 
statute. Eshon v. Com'rs, 75. 

2. Qucere, whether a n  appellant can execute a mortgage on real property 
in lieu of a justified undertaking on appeal, under the provisions of 
The Code, 5117; but even if this be so, the statute must be strictly 
followed. Ibid. 

3. Where the appellant deposited with the Clerk, a bond due to himself, 
and secured by a mortgage, as  a substitute for the undertaking on 
appeal, I t  was held, not to be a compliance with the statute, and the 
appeal would be dismissed. Ibid. 

4. Where it  appears that  the undertaking on appeal was taken by the 
Judge, it  cures any irregularity in the justification. Moring v. Little, 
87. 

5.  So, where the case on appeal stated, "Bond fixed a t  $50. Bond filed," 
which mas signed by the trial Judge, it was held, to cure any defect 
in the justification. Ibid. 

6.  The ten days within which the undertaking on appeal must be filed, are  
not counted from the day on which the judgment is rendered, but 
from that on which the Court adjourned. Chamblee v. Baker, 98. 
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APPEAL-UNDERTAKIR'G ON-Cofitinued: 
7. Where the justification to the undertaking on appeal was taken before 

a person purporting to be a Justice of the Peace, and who signed the 
jurat as  such, i t  will be presumed that the person signing the jurat 
was a Justice, in  the absence of evidence that he was not so in fact. 
Ibid. 

8. An undertaking on appeal is sufficient, although it  does not recite which 
party appealed. Ibid. 

APPEARANCE : 
1. A general appearance by counsel cures all antecedent irregularity in 

the service of process, and puts the defendant in Court, just as if he 
had been personally served with process. Pewniman v. Daniel, 341. 

2. Where i t  is  desired to take advantage of any defect in the service of 
process, a special appearance should be entered for that  purpose. 
Ibid. 

3. So, where a defendant demurred because he had not been properly 
served, but a general appearance was entered by his counsel; I t  was 
held, that  the appearance waived any irregularity in the service, and 
the demurrer was properly overruled. Ibid. 

ARBITRATION : 
1. An agreement to submit a controversy to arbitration will be presumed 

to embrace every issue of law and fact necessary to its final determi- 
nation. Robbins v. Killebrew, 19. 

2. I t  is the policy of the law to encourage and uphold the settlement of 
disputes by arbitrators-they a re  not bound to decide according to 
law, being a law unto themselves. Ibid. 

3. An award against the sureties upon an undertaking for the redelivery 
of property in "Claim and Delivery" upon failure of their principal 
to pay a sum ascertained to be due will be enforced by summary 
judgment against them. Ibid. 

4. I t  is  too late, after submission to arbitration, to object that a counter- 
claim has been improperly pleaded; the objection should have been 
taken by demurrer or otherwise i n  apt  time. Ibid. 

6. Where the statute allows an action to be brought for a penalty created 
by it ,  by any person who may sue for it, no person has such a n  
interest in  i t  a s  can be the subject of arbitration, until a n  action has 
been brought. Middleton v. R. R. GO., 167. 

ARREST : 
1. The prosecutor, who was not an officer, had been deputed to execute a 

warrant in a bastardy proceeding, and had executed i t  by arresting 
the defendant therein; on the hearing the said person arrested was 
committed to the custody of the prosecutor and attempted to escape. 
The prosecutor pursued him, and the defendant, without warning, or 
the employment of any other means to stop him, threw out his foot 
and tripped him causing him to fall. Held, 

{I). That the defendant was guilty of an assault. 
684 
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ARREST-Contiwued: 
(2) .  Whether the arrest and commitment of the defendant in the bastardy 

proceeding mas lawful, qucere? State v. Hedrick, 624. 

ARREST O F  JUDGLMENT : 
1. The judgment of the Supreme Court is conclusive on a second appeal, 

on all matters which might have been insisted on in arrest of judg- 
ment on the first appeal. Btate v. Bpealcs, 689. 

2. Former conviction, or acquittal, to be available as a defence, must be 
pleaded; i t  cannot be considered on a motion to arrest the judgment. 
Xtate v. Morgan, 641. 

ARSON : 
1. The statutory offence of wilful burning of a gin-house is a misdemeanor ; 

and an averment i n  the indictment that  i t  was done feloniously-the 
necessary descriptive terms being employed-will be treated as mere 
surplusage. Btate v. Keen, 646. 

ASSAULT AND BATTERY: 
1. The law will not interfere in  the domestic government of families by 

punishing a parent for the correction of his child, however severe or 
unmerited i t  may be, unless i t  produces permanent injury, or is 
inflicted from malicious motives, and not from an honest purpose. 
State v. Jones, 568. 

2. The prosecutor, who was not an officer, had been deputed to execute a 
warrant in  a bastardy proceeding, and had executed i t  by arresting 
the defendant therein; on the hearing the said person arrested was 
committed to the custody d the prosecutor and attempted to escape. 
The irosecutor pursued him, and the defendant, without warning, or 
the employment of any other means to  stop him, threw out his foot 
and tripped him causing him to fall. Held, 

(1.) That  the defendant was guilty of an assault. 

(2 . )  Whether the arrest and commitment of the defendant in  the bastardy 
proceeding was lawful, qzb~re? Btate v. Hedrick, 624. 

3. A husband is not indictable fa r  an assault upon his wife unless it put 
life or limb in peril, or other permanent injury to the person is 
inflicted, or where i t  is prompted by a malicious and revengeful 
spirit. Btate v. Edens, 693. 

ASSIGNMENT : 
The status of the mortgage relations, after the transfer of any interest 

by the mortgagor to a third party, cannot be changed to the detri- 
ment of the latter, without his consent. Ballard v. Williams, 126. 

ATTACHMEKT : 
1. No cause of action for  wrongfully suing out a warrant of attachment 

can arise until there has been a legal determination of the proceed- 
ings thereunder. Kramer v. Light Go., 277. 

2. The facts constituting a counter-claim must arise out of the same trans- 
action that  is the subject of the complaint, and they must exist a t  
the time of the commencement of the action. Ibid. 



INDEX. 

ATTEMPT TO COMMIT CIZIME : 
1. An indictable attempt to commit a crime, is such an intentional pre- 

liminary guilty act, a s  will apparently result in a crime. State v. 
Brown, 6%. 

2. The acts constituting the alleged attempt should be set forth i n  the 
indictment. Ibid. 

ATTESTING WITNESS : 
A person who cannot write, but who makes his mark, or uses any other 

device by which he, or others, may identify himself with the trans- 
action, is a c.ompetent attesting witness to the execution of written 
instruments. Y'atom v. Whi te ,  453. 

ATTORNEY : 
1. Exccutors and administrators are allowed reasonable attonley's fees 

for advice and assihtartce in managing the trust estate, and this even 
when thcy are  employed to defend a suit for a scttlcment by the 
castuis qui trust, if such services arc  proper and necessary. Young 
v. Kcmnedy, 265. . 

2. So where services were rendered by an attorney, wliicll wcre paid for 
out of the trust rnoncy by a n  administrator who was afterwards 
judicially declared to be insane a t  the time the services were rendered, 
the disbursc~mcnt ~c i l l  be allowed, in  the absence of any allfxgation 
that the services of the attorney were not ntcessary. l b i d .  

3. Where notes were put ill all attorney's 1ka11ds for collection, and when 
sued for an account, he wither  produccs the notes, nor gives any 
exl~lanntion of their non-production; I t  was held, that  he was csharge- 
able with them. W i l c y  v. hogarb, 358. 

4. The rule that a defendant in  a n  adion, who employs an attorucy to 
uppear and defend-but who fails to do so-is cutitled to  have a jutlg- 
ment, by default, sct aside upon the ground of excausahle neglect, 
does not absolve the client from all nttentiou to the csusc. It is still 
his duty to furnish the information necessary for the  reparation of 
the ;msvcr and for the trial. Whitson v. E. B. Co., 385. 

5. Where the attorncy entered a n  appearance a t  the return term, but did 
nothing else thcn, nor a t  the succecdirlg term, whcn judgment by 
default was rendered; B a l d ,  not to be such excusable neglect a s  
entitled the defendant t o  relief. Ibid. 

6. No presumption of fraud arises from the fact that  an attorney a t  law 
purchased valuable property from an infirm old man, unless i t  be 
further shown that the relation of attorney and client existed between 
them in relation to  that  matter, or thcrc was u ~ ~ t l u e  influeucc, ad- 
vantage, or some other evidence of actual fraud. T a t o m  v. Whi te ,  
453. 

BANKRUPTCY : 
1. Where the plaintiff offered evidence tending to show title to  the Zocus 

in. quo in  the defendant, and then offered a n  assignment in  bank- 
ruptcy, and a deed for the locus in quo from the assignee in bank- 
ruptcy, but there was no evidence to show that the defendant had 
been duly declared ir bankrupt; I t  was held, in the ahsencc of any 



objection by the defendant to the evidence, error in the trial Judge 
to intimate that upon no view of the evidence could the plaintiff 
recover. Gibbs v. 1;2/o.n, 146. 

2. The registration of a mortgage after a commissioil in  bankruptcy is  
good against the assi:,.nec. Williams v. Jones, 504. 

BASTARD : 
1. Carnal intercourse with a n  illegitimate child is a felony. State v. Lau- 

rence, 659. 

2. Whcre the indictment charged the defei~dant with c2arnal intercourse 
with his "tlaughter," and the proof was that  the 1)crson alleged to 
be the daughtcr was a n  illegitimate child of the defentlant : Held, 
there was no variance. Ibid. 

BETTERMENTS : 
1. One who is inducrd to enter upon and improve land by a parole promise 

that  it  s l~al l  be settled upon him, as  a n  advancement or gratuity, will 
not be evicted until compensation has been made him for  bettcrmcnts 
which he may have made to the property. Hcdgepeth v. I<ose, 41. 

2. Where, after a recovery by the plaintiff, in ejectment, the defendant, in 
a p t  time, ap~liecl to  the Court to havc the value of the bcttprments 
allowcd him, and the Court directed that  execution be stayed till 
such value could be ascertained, upon the defendant giving bond, 
conditioned to pay all damages, kc., which might be assessed against 
him, and the defendant failing to give such bond, a writ of possession 
issued, and was executed, I t  wcrs held, 

That the failure to give the bond did not discontinue the action in 
respect to the claim for betterments. Johnston v. Pate, 68. 

The Court has no power to  refuse to institute all inquiry a s  to the 
defendant's right to betterments, when application has becn properly 
made. Ibid. 

The Court has discretion to direct the issuing or susy)ension of the 
execution of the judgment pending such inquiry. Ibid. 

3. I n  a n  action for specific performance, where t h r  defendant sets u p  a 
claim for comprnsation for improvc~ments put on the land, cvidcnce 
is adiuissible to  show the enhanced value of the lot, by reason of 
improvements put on i t  by the defendant. MaGce v. Blanlccnship, 
563. 

731I~L O F  EXCHANGE : 
( See NEGOTIABLE INSTRUMENTR) . 

BILL O F  LADING : 
Where a bill of lading provided that the corporations should not be held 

liable fo r  wrong carriage or wrong delivery of goods that  were 
marked with initials, numbered, or irnperfwtly mirrlwd ; I t  was hcld, 
not to cover a failure to  duly forward goods only marked with a n  
initial. McGouxn v. I<. R. Go., 417. 
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BONDS : 
If the accommodation paper is a bond, whicli tho obligee refuses to accept, 

i t  is void in the hands of a third person, for want of delivery, al- 
though he is a purchaser for value. Yurlcer v. McDoweZl, 219. 

BOUNDARY : 
1. The declarations of deceased pc.rsons, who werc disintercstcd at the 

time the declarations wcrc madc, in respect to the 1trc:rtinn of bunn- 
tlary lines and corners of land, a r ~  competent evide~lce to prove their 
location, if thc deceased person had opportunity to be informed in 
respect thrreto. Brthca v. Uyrd, 309. 

2, Such derlarations are  nut evidence if the person making them is still 
alive, wllcther living in this State or not, nor if ~natlc by a person 
interested at  thc time of making thcm, rlor if made post liter?% motcrin. 
I6id. 

3. The mere fact that the witncss whose declarations i t  is sought to give 
in  cvidcnc?, owned :I tract of land ndjoininq that whose corncbrs he 
pointctl out, does not make him inconipcient. IDld. 

4. Whcrc Ihe c'ontcwtiun was whether the disputed 1311d was embraced 
within the boundaries of another and larger tract, and there was 
conflicting cvidcnce, i t  was proper to submit the facts to the jury. 
Lafoon v. Rhcarin, 391. 

BURNING GIN-HOUSE : 
The statutory offence of wilful burning of a gin-house is a misdemeanor; 

rind an nverinent in the indictment that i t  was done fcloniousll/-tho 
necessary descriptive terms being employed-will be treated as were 
surplusage. Atccte v. Kre i~ ,  646. 

CHAIZTER : 
1. Wlicre the charter of a railroad corporation contains a provision as to 

the mmner  of eondernning land for its right of way, tlie nietliod 
pointed out by such provision, and not thitt prescr ih~d by the general 
law, must he followed. 16. 16. Go. v. EZy, 77. 

2. The 1,cgislature has tlie power to provide that  nrither party shall airpeal 
from thc award of commissioners appointed under the charter to  
assess the damage to land for tlic riqht of way. a r ~ d  if thc charter 
does provide for an apycal, it must be talien within the time and in 
the manner therein provided. Ibid. 

3. Whrre a chartcr provided that  the award of the commissioners should 
he final, unless appealcd from within ten days, I t  was held, to meal] 
ten days from the filing of the rcport, imd not its coufirmation by 
the Clcrk. Ibid. 

4. Where the charter and hy-lztws of a railroad cor~)oration 1)rovided that 
the Cliief Enqincer could only be appointed by the President and 
Uirectols, hut the Vicc-President and Superintrndent the officers 
who had the management o f  the affairs of the corporation, I t  was  
71 eld, that  they had implied authority t o  employ an engineer, especially 
when there was no  Chief Engineer, and the services of an engineer 
werc necessary for the proper conduct of corporation. Lewis v. 
T h e  Railroad, 179. 
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CHARTER-Cont imued:  

5. If in  such case, the Presiclent and Directors are  notified of such appoint- 
ment, and receive the work of the Engineer without objection, thcy 
arc  held to have ratified the appointment. Ib id .  

6. This Statute embraws all  railroads doing business in  this State, whether 
inc20rporated by the l a n s  of this State or not, the objcct of thc Statute 
being to secure uniformity in charges for  transporting freight by all 
railroads doing business in this Statc. H i r ~ e s  v. 12. R. Co., 434. 

7. Where a railroad corporation chartered by another State, leases a rail- 
road chartcrcd by this State, i t  is bound to observe and obey all  
laws of this State regulating the business of transportation. Ibid.  

8. Where a railroad corporation is chartered by the laws of this State, 
and also of another State, i t  is complctcly subject to  the laws of this 
State, except as  otherwise expressly provided by its charter. l b i d .  

9. gunre ,  whether the provision in tile chartcr of a railroad, fixing a maxi- 
mum rate for freights and fares, must be trcatcd a s  such a contract 
with i t  on the part of the State as  to prevent the Legislature from 
wassing a law regulating such frt,ights arid fares. Ib id .  

10. A statutc which only requires uniformity in  the charges to  be made for 
transportation, docs not provide a. nlaximum for such charges, and 
therefore does not profess to interfere with the power confcrrcd by 
the charter on a railroad corporatiorl to fir, the freights it will 
charge, inside of a certain masimum charge allowed by the charter. 
I bid. 

11. The purpose of the Legislature to part with the right to require a corp- 
oration to make its cllargcs for transportation equal and uniform, 
must appcar in  tht. charter by express terms or from necessary impli- 
cation, and will not be presum~vl from mere infcrcnce. Ib id .  

12. Qucrre, whether the Legislature bas the power, hy contract or other- 
wise, to  part  with any of the essential powers of goverriment; but if 
this can bc done, i t  call only be done by a clearly esl~rcsscd purpose 
to do so. Ib id .  

33. The act incorporating tllc Buncombe Turnpike Company (Rev. Stat., 2 
Vol., p. 418,) establishcd the road constructed under its provisions "a 
public higllway forever thereafter," and its ofhcers and stotairl~oldcls 
cannot rt3licve themselves of their duties and liabilities to the public 
by an attempted surrender of their franchises to the Board of County 
Commissiol~ers. To make such surrender effectual, i t  must he made 
to the State in some way authorized by law. Btu te  v. E. 12. Co., 602. 

14. Nor will a n  tlbandonrnent by the corporation of its franchises nark :I 

discontinuance of the highway. Ib id .  

CHATTEL MOIZTGAGK : 
1. The distinction betwccn a pledge and a mortgage of persoual prope~ty 

is, (1 )  that in  the former the title is retaiued by tlic pledger, while 
in the latter, i t  passes to  the mortgager, and ( 2 )  that, thr  delivcry 
of the possession of the property to the pledgee, is absolutely essential 
to a pledge, while, bctujecr! t h e  partres, but not agaiwst creditors  or 
purchasers, such delivery is not necessary to the validity of mort- 
gage. McCoy v. Lass i tcr ,  88. 
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CHATTEL MORTGAGE-Co?ztin,uccE: 
2. At common law, delivery and retention of the custody of the property, 

was necessary to thc vaIidity of a mortgage, as  against creditors and 
purchasers, but now, by statute, registration is substituted therefor. 
Ibid. 

3. A mortgage of chattels, in parol, is good, between the parties. No par- 
ticular form of words is necessary to the constitution of such a mort- 
gage. I t  is suEciclnt if i t  appcar that  the parties intended i t  to 
opc'rate a s  such. Ibid. 

4. No particular words of eonveyancc are necessary to make a mortgage 
of personal propcrty. P'ric7~ v. Hillia?.d, 117. 

5. I n  ordcr to constitute a n  agricultural licn, under the statute, the ad- 
variws must have bern made in order to  raise the crop to which the 
lien attaches. Woodlief v. Harris, 211. 

G. I t  is riot necessary for its validity, that  a mortgage on cro1)s then grow- 
ing or to be planted, should contain a provision that the mortgagee 
should have the right to take possession on dcfault. I7)ld. 

7. Where a mortgaqe of a crop to be thereafter produced, described it  iis 
follows: "gives to M. W. a lien on all crops raised on lands owned 
or rentcd by me during the present year," and it  was found b.y the 
jury that the mortgagor owned a f i r m  on which the cotton in disputc 
was raised; I t  zons he/&, that the description was sutlicient, and the 
mortgage valid. I bid. 

8. At comnion law, mortg:ages of persciial properly were riot rcquirc.d to be 
reduced to writing, alid our statute only requires illem to he reduced 
t o  writing and registered a s  affecting crcditors arid purrhasers for 
value. 12utfs r. Ro~ern>s, 215. 

CITIES AND TOWNS : 
An ordinanc2e of a city or town ~pr~scribing $1 penalty to b~ fixed in the 

discretion of thc Court, is uncertain arid void. Nttrte v. Wor-tlb, 615. 

CLAIM AND DELIVICRY : 
1. An award against the sureties ulron an undertaking for the rctlelivery 

of property in  "Claim and I)eliveryn upon failure of their principal 
to pay a sum asc.erttlin~d to be due. will be eliforred by summary 
judgment against them. Robbins v. Killehrcw, 19. 

2. In  an action before a Justice of the Pcacc for  the recovery of the value 
or returlr of property under See. 267 of The Code, it  must be averred 
in  the summons that the value thcreof iltres not exceed fifty dollars. 
8inqcr Mfg. Go. v. Jtarretl, 36. 

3. The affidavit filctl prc31iminary to obtaining requisition for the seizurc 
and delivery of property will not be treated as  a complaint, and its 
avcments  cannot cure a defect in the summons, or complaint. Ibid. 

4. Where an order to seize propcrty ill an action for claim and delivery 
was signed by a n  unsworn deputy clerk, who had never been formally 
inducted into office, but the objection was not made until after an 
answer to the merits had been filed, I t  was herd, too late. Butts v. 
Ncrews, 215. 



I N D E X  

CLEItK : 
I.  Although the o n c e  of "Probate Judge" is abtrlishctl, the powers and 

jurisdiction of that offiecr are  now exercised by the Clerks of the 
Supcrior Court-not as  thc servaut or ministerial officer of or acting 
as  ant1 for the Superior Court, but as  a n  indcpentlent tribunal of 
original jurisdiction. E d w a r d s  v. Gob 6 ,  4. 

2. The Clerks of Supcrior Courts have jurisdiction of proceedings for  the 
removal of exccutors and aclministrtrtors. Ibid.  

3. So, where a n  order to seize property in  a n  action for claim and delivery 
was signed by an unsworn deputy clerk, who had ncver bren formally 
inducted into officc, but the objection was not made uutil after an 
answor to tllc merits had becn filed, I t  w a s  held,  too late. B u l l s  v. 
8 c r c w s ,  215. 

4. Moneys paid into the office of thc Clerk of the Superior Court by exccu- 
tors, administratcrs and collrctors, under the provisions of The Codc, 
§$I542 and 1544, do not pms into the jurisdiction of the Superior 
Court, but the Clerk rercives and is responsible for them, officially, 
as  a public depository. E x  p a r k  Cassidey, 225. 

5. I t  is the duty of thc Clcrk on denland promptly to pay over such moneys 
to those who were entitled to receivc them from the executor, ad- 
minislrator, or collector; and should hc Sail to do so thc same 
remedies are available us against him as  a re  l~rovidcd by sections 
1510 and 1511 of The Code, against executors, atlministiators and 
collectors. /bid.  

6. The Superior Court has no jurisdiction ulmn petition, ~ u o t i o ~ i  or sum- 
mary o r d c ~ s  to direct the disposition of such rnoueys. l b i d .  

7. Where a Clerk has gone out of office, i t  is not proper to order him to 
file with thc Court the evidence offfired and admissions made in a 
proceeding pcntliiq before him while he \+as Clcrlr. l i : ~  ppcwtc 
Spencer,  271. 

8. I n  appeals from the Clerk, in cases where he has original and indepcu- 
dent jurisdiction, such us in auditing the accounls of exc,cutors, &c., 
i t  is not necessary for him to tralismit to the .Judge any stalement 
of the case on apprwl. Ib id .  

9. I n  such case, the Judge ran d(5termine the qumtions of fact himsclf, 
or he can submit them to a jury. Ibid.  

10. The Clcrk of the Superior Court cannot set asidc il judgment in a 
special proceeding, for cxcusable negligence, under the provisions of 
$274 of The Code, but he  can allow a n  amcndmcirt under the pro- 
visions of $273. Me.cwc~7Z v. B l d r ,  317, 

11. So, where in  a proccetling to sell land for assets, the decree for salc 
cmbraccd some land which was the property of one of the defcndants, 
;rnd which did slot belong to thc ancestor, but by a mistake the 
tlcfcntlant did not discover ~t until after the salc, and when thc notice 
to confirm the salc was made, it  w a s  held, that the Clerk had the 
power, and that he committed no crror in amending the order of sale, 
so as  to omit the defendant's land therefrom. lb id .  

12. I n  an action against a clerk and one of the sureties on his oflicial bond, 
the record of a judgment against thc clerk, and others of his sureties, 
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iu a ~ m v i o u s  action against them for the same demand, and on the 
same bond, but in which action the surcty in the present actior~ was 
not a party, is competent evidence to fix the itmount due by the clerk. 
Morgun v. Xnzith, 896. 

13. Where money is paid iuto the clcrlr's clFiicc, the obligations to hold and 
pay i t  over to the party entitled, when callrd on, is incurred when 
the moncy is received, and the bond then in force is rrsponsiblc. I f  
the clerk was elected to another term of office, and became his own 
successor, the burden is on the sureties on the bond in force when 
the moncy was reccivrd by the clerk, to sliow that hc has paid i t  
over to himsclf as  his own successor. I hid. 

14. Deputy clerks cannot take proofs of the cxecutiou, or make ordrrs con- 
cerning the registration of irlstrumeuts required to be registered. 
Tatom v. Whitc. 453. 

CI,OUI) UPON TITLE : 
1. The jurisdictior~ of :a Court of Equity to remove a cloud upon titlc, is 

foundcd on the inadequacy of the remedy a t  law, and i t  docs not 
zrise when the plaintiff has a remedy by an action a t  law. Byer7yl v. 
Humphrev, 151. 

2. Where i t  appeared that the defendant had a registered mortgage on the 
land of tllc plaintiff, purporting to be signed by the plaintiff, but i t  
was admittetl that said mortgage was a forgery, and that  the plain- 
t iE had ncver executed it, a Court of Equity will entertain a suit to  
reiuovc the cloud upon the plaintiff's titlc, altliough he is still in 
possession of the lantl. Ib id .  

3. Wliere, in a n  action to have an alleqetl forged mortgage cancelled as a 
cloud upon titlc, the defendant sets up  a s  a defence, that the money 
advar~cetl upon such forged mortgagc was used to pay off a prior 
genuine mortgage, and asks to be subrogated to the rights of the first 
mortqaqce; It was  he7d, that these facts could not bc pleaded either 
as  a defence or counter-claim in this action, hut the defendant must 
set them up  in a new action. Ibid.  

CODE : PAGE 

Section 49 .................................................................................................. 9 540 

" 102 ............................................................................................................ S 
............................................................................................................. " 1 OX 274 

" 103, paragraph 3 ................................................................................ 8 
.................................................................................... " 108, paragraph 4 9 

" 117 ............................................................................................................. 76 
" 132, paragraph 2. ............................................................................. 66 
" 136 ............................................................................................................ 59 
" 137 ............................................................................................................ 59 



CODE-Contin~cd: PAGE 

Section 152 ........................................................................................................ 2, 231 

412 ............................................................................................................ 
.................................................................................... 412. paragraph 3 

41 5 ............................................................................................................ 
435 ............................................................................................................ 

............................................................................................................ 441 
444 ............................................................................................................ 
473 ...................................................................................................... 46. 



INDEX . 

CODE-Continued: PAGE 

Section 1120 ............................................................................................................ 649 



INDEX. 

CODE-Continued: PAGE 

Section 2123 ............................................................................................................ 73 
" 2127 ........................................................................................................... 507 
" 2128 ....................................................................................................... 73 
" 2134 ............................................................................................................ 73 
" 2168 ............................................................................................................ 182 

CODE PRACTICE : 
1. Under the former practice, in actions on a special contract to pay for  

services to be rmdcred, and which werc rcndcred, no evidence in de- 
fence, or t(! reduce the recovery, was admissible to prove any miscon- 
duct on the part of the plaintiff, or dereliction in thc service, but 
since The Codc, this defence may be set up, and the entire controversy 
settlrd in  one action. Qharnblee v. Balcer, 98. 

2. Since the adoption of the Constitution of 1868, thc Superior Courts ad- 
minister both lcgal and equitable rights, and when neressary both are  
administered in  the same action. VepZnhn v. SmitJ~,  254. 

3. The provisioi~s of The Code in regard to the joinder of causes of action, 
h:rvc not made any substantial change from the rules of equity prac- 
tice in regard to multifarious bills, except to enlarge thc right to 
unite i n  one action different causes of action. Heggie v. ITlli71, 303. 

COMMENTS O F  COUNSEL : 
Where counsel in their argument to thc jury, commented on the fact that  

a witness for the opos i te  party whose evidence tended to locate the 
land in suit, had participated in  running thc lines of a grant to him- 
self, which lines constituted a part of the boundary of the land in 
sui t ;  I t  was held, not a fit subject for comment, to attack the wit- 
ness, and that counsel werc properly stopped by the Court, thc grant 
to the witriess riot having been attacked. Deminq v. Gwiney, 528. 

COMMON CARRIER : 
(See RAILROAD.) 

COMPLAINT : 
1. The affidavit filed prdiminary to obtaining requisition for tEle seizure 

and delivery of property will not be treated as  a complaint, and its 
averments cannot cure a defect in  the summons, or complaint. Singer 
B f g .  Go. v. Burrctt, 36. 

2. Where the complaint alleges that  the plaintid sold to the defendant cer- 
tain goods, wares and merchandise, for which he promised to pay a 
sum certain, and the complaint is  verified, the plaintiff is  entitled to 
a judgment by default final upon a failure t o  answer, or upon the 
filing of an unverified answer. Hartman v. Parrior, 177. 



COMPliAITZT-Oonti$zued: 
3. Where the complaint only alleqcs the value of the goods sold, without 

also alleging a promise to pay, o r  where the complaint is  not verified, 
upon a failure to answer, the judgment should be by default and 
inquiry. I bid. 

4. Where the complaint alleged that  ih r  plaintiff was employed a s  the cn- 
gincer of the defendanl, and rendered services to the defendant, I t  
? m s  held,  that he could recover eitbcr on the special contract, or on 
thc common count. L e w i s  v. I<. R. Co., 179. 

5. A motion to dismiss brcause the complaint does not state facts sufficient 
to consfitnle a causc of action, will not be entertained, when the 
c2ausc is tried upon an agreed statement of facts, which supply thc 
omissions in the complaint. I f i?tes  v. It. IC. Go., 434. 

COMPROMISE : 
Where a dobtor of an estate attempts to compromise his debt, but thc 

e\-ecwtor refuses, on the g r o u ~ ~ d  that  hc has no power to do so, and 
does not ascertain rven what the debtor will qive, and afterwards 
sclls the claim for a n  inconsiderable sum, a t  a sale of the debts due 
to  the c,slatr made under a n  order of Court; / t  was held,  that  the 
cxeculor was liable for the amount which the debtor afterwards pays 
to the party who purchased the calilirn. ~~~~~~~s v. R e y m l d s ,  404. 

CONCICALING BIRTH O F  BASTARD : 
A former conviction for concealii~g the birth of a bastard child is no 

ticfence to an indictment for the murdcr of such child. I'he Codc, 
#I004 Btate v. Mot-gan, 641. 

CONDEMNATION O F  LAND CY A RAILROAD: 
1. Whcrc the chnrtcr of a railroad vorporation contains a provision a s  to 

the manner of condrmning land for its right of way, thc mcthod 
pointed out by such provision, and not that  prescribed by the gencral 
law, must be followed. EC. R. Go. v. A7Z?/, 77. 

2. The Legislature has the power to provide that neither party shall appeal 
from the award of commissioners appointed under the charter to 
nssess the damagc to land for the right of way, and if the charter 
does provide f w  an appeal, i t  must be takcn within the time and. in 
the mariner therein provided. 1 bid. 

3. Where a charter provided that the award of the commissionrrs should 
be final, unless appealed from within ten days, T1  w a s  heTd, to mean 
tcn days from the filing of thc report, and not its c20nfirmation by 
the Clerk. Ibid. 

CONDITIONAL SALE : 
1. In  order to rorrstitute a conditior~al sale, i t  is essential that the title to 

the prqm-ty should remain in  the vendor, for  there can be no con- 
ditional salr, if the title is transferred to the vendee. Ifrick v. Hil- 
liurd, 117. 

2. Where a note given for the purchase of a n  engine and boiler, provided 
that it  should be a lien upon the property sold for which i t  was 
given, until i t  was paid in full a t  maturity, a t  which time the engine 
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and boilcr should be a t  the disposal of the vendors, whicli note was 
never registered, I t  u ~ a s  hp7d, not to be a conditional sale, and that  
a party who had purchased the engine and boiler from the vendee 
before the riotc was paid, without notice, took it discharged of any 
claim of the original vendors. Ihid. 

3. As between the partics, a conditional sale is binding, although not rc- 
duced to writing or registered. The Code, S1275, only requires them 
to be rcduced to writing and registered, a s  against creditors and 
purchasers for value. B u t t s  v. Screws,  215. 

CONII'1I:DEIZATE MONEY : 
(See SCALE) 

CONFESSION O F  .JUDGMENT : 
A judgmcnt confcssed under Scction 571 of The Code must contain a vcri- 

ficd statement of thc facts and transactions out of which thc in- 
clehtedncss arose. Whcre the afidavit of the debtor set out that he 
was justly indebted to the jutlsmcnt cwditor in a certain amount, but 
did not embrace thc account which was filcd, I t  w a s  held, not a com- 
plinnce with the statute, and that the judgment mas void. Davenport 
v. Learu, 203. 

CONSTITUTIONAL LAW : 
1. Thc Statute-ch. 30, vol. 1 of The Code-authorizing the condcmrlation 

of private property for the purpose of draining lowlands is thc exer- 
cise by the State of its power for police regulation, and is constitu- 
tional. Wine low  v. Winslow,  24. 

2. The Legislature has powcr to create new counties, out of tcrritory there- 
tofore cmbraced in existing counties, and i t  can provide that the 
inhabitants of such territory shall still be tascd to pay a proportion- 
ate part of the dcbts of the county from which i t  has been severed, 
or it may exonerate them from such debts. Dare Go. v. C'?~rrituck 
Co., 189. 

3. Wllere a marriage took place, arid a deed was made betmccn husband . and wife prior to 1868, it  is govcrncd by the law as  i t  then existed, 
and is not aft'ecated by the changes in the marital relations brought 
about by the Constitution of 1868, and the statutes passcd in pur- 
suallcc thereof, although the deed was not registered until 1884. 
M'nZton v. Parish,  259. 

4. Wllcre land is  allotted to a person as  a liomestead upon his own peti- 
tion, i t  is a dedication of i t  by him, to all the privileges, uscs and 
restrictions of a homestead, no matter a t  what time the titlc was 
acquired. Castlcbury v. Xaynard ,  281. 

5.  Without the joinder of the wife, the dced of the husband for the home- 
stead is a nullity, since the Constitution of 1868. Ibid. 

6. The Legislature has power to compel railroad corporations, and common 
carricrs of a like kind, to discharge the obligations which they owe 
to the public, by rcilsonable statutory regulations, becausc of their 
qucisi public nature, and because they cxercise and enjoy rights and 
franchises, granted by the public. M e G o w m  v. R. R. Cb., 417. 
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CONSTITUTIONAL LAW-Continued: 
7. The Legislature may regulate the methods of business of such corpora- 

tions, in a general way, so a s  to promote the public good, and to the 
extent that  the exerc2ise of the powers conferred on them, affect the 
public, i t  has the right, through the Legislature, to have a voice in 
their exercise. I bid. 

8. A clause in the charter of a railroad corporation, which confers upon 
its ofiicers the power to fix its charges for the trai~s~)ortation of 
freight, is not infringed by a statute which imposes a penalty for a 
failure for five days to forward frcight delivered for shipment, and 
which does not, in  terms or by implication, attempt to regulate the 
amount to be charged for s~xch transportation. Ib id .  

9. I t  seerns, that the Legislnturc cannot part with any essential power of 
qovernment, but if i t  can do so, i t  must be by positive grant, or by 
words so plain in their meaning, as  to leave no doubt as  to the 
purpose. Ib id .  Hines v. B. B. Go., 434. 

10. Whcre a statute is capable of two constructions, that  one will bc 
adopted by the Courts, which will render the statute constitutional 
a i d  valid, rather than onc which m70uld render i t  unconstitutional 
and void. i L1~Gwigar~ v. I<. B. Go., 428. 

11. The Courts will not declare an act of the Legislature unconstitutional 
and void, unless its ullcorlstitutionality is beyond a reasonable doubt, 
aild every reasoilable doubt must be solved in favor of i ts  constitu- 
tionality. l b i d .  

12. An act of the Legislature of a Statc which untlertakcs to regulate the 
charges made by milroads for transportation of frcight to be carried 
from one Slate to  anothcr is  unconstitutional and void. Ib id .  

13. Slate interference with inter-State Commerce is absolutely forbidden 
by the Constitution of thc United States, and the failure of Congress 
to take any action in the. premises does not givc the States power to 
pass any law in relation thereto. Ib id .  

14. The Statutc i11 this State ( T h e  Code, #1966), imposing a penalty on any 
railroad which shall charge for the lransportation of any freight 
over its road, a greater amount than shall be charged a t  the' same 
time by it  for a n  equal quantity of the same class of freiqht, trans- 
ported in the same direction over any portion of the same railroad 
of equal distance, does not apply to freight to be transported to other 
States, and the penalty imposed hy the Act is not incurred by a 
violation of its provisions in  transporting this class of freight. Ib id .  

15. If this Statute had in terms bcen madc to apply to  freight to be trans- 
ported from one State to anothcr, i t  would havc been in conflict with 
Art. I, $8, of the Constitution of the United Slates, and consequently 
void. Ib id .  

16. Section 1260 of The Code,  rendered valid all probates of deeds, &c., 
made before the officers therein named, prior to the twelfth day of 
February, 1872; and rcgistralions made in pursuance of such pro- 
bates are  embraced within the operation of the statutes, although 
madc after that  date, but before the enactment of The Code. Such 
legislation does not disturb vested rights. Tntom v. White, 453. 
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17 The license tax imposed upon drummers by sec. 28, ch. 175 (Revenue 
Act), J,aws 1885, docs not conflict with the Constitution of the United 
States. Btate v. Long, 582. 

18. The rebate allowcd from the drummers' license tax t o  merchants paying 
a purchase tax, by sec. 25 of said Act, does not discriminati. aqainst 
non-residents, since all persons, irrcspcctive of their rcsidmce, cn- 
gaeed in the business therein designated, are  entitled to  its benefits. 
Ibid. 

I!). The Court has j ~ o w c ~ ,  (luring the Trrm, to correct or modify a n  unem- 
cuted judjin~cnt in  criminal as  well as in civil actions. Stutc v. 
ManZ?/, 661. 

20. The prohibition containcd in tile Constitution in reyard to the ridings 
of the Jurlges does not apply to any one county, but only to the 
series of comrties constituting a circuit. Btntc v. Spcaks, 689. 

21. I t  sec2ms Ihat the judgment of the Supmior Court ~rresided over by a 
Judge of general jurisdiction, though not the Judge dcsignatcd by 
the Constitution, is not 'null and void. Ib id .  

CONSTRUCTION O F  STATUTES 
1. When a statute directs the performance of an act for thc promotion of 

justice or the public good, if i t  is necessary to  secure these objects, 
thc word "ma?/' will be construed as  malldatory-e(~iiivii1ent to  the 
word shall. Johnston v. Pate, 68. 

2. Where a statute is cayable of two constructions, that one will be 
adopted by the Courts which will render the Statute constitutional 
and valid, rather thim one which would render i t  unconstitutional 
and void. McGwigan v. R. R. Co., 428. 

3. The Courts will not declare a n  act of the Legislature unconstitutional 
and void, unlcss its unconstitutior~ality is beyond a reasonable doubt, 
and every reasonable doubt must be solvcd in favor of its constitu- 
tionality. I bid. 

4. The rule that a penal statute must be strictly construed, means no more 
than that the Court, in ascertaining the meaning of such a statule, 
cannot go beyond the plain meaning of the words and phraseology 
employed, in  st%rch of a n  intention not certainly implied by them, 
and when there is reasonable doubt as  to the meaning of the words 
used in the statutc, the Court will not give them such an interpreta- 
tion a s  to impose the penalty, nor will the purpose of the statute be 
extended by implicaation, so as  to embrace cases not clearly within 
its meaning. Hincs v. 16. E. Co., 434. 

5. This rule is, I-iowevcr, never to be applied so strictly a s  to defeat the 
clear intention of the Legislature, and if the intention to impose the 
penalty clearly appears, that  is sufficient, and i t  must prevail. Ibid.  

6. Where tlie meaning of a statute is doubtful, the title may be resorted to 
to aid in its construction. Ibid. 

7. T l ~ c  evil consequences to the public which will arise from a statute, 
will be considered when its meaning is doubtful, in  order to give i t  
a morc beneficial construction, but when the Legislative intent is  
clearly expressed, i t  cannot be considered. Ibid. 



CONTEMPT : 
A party who intentionally violates an intt,rlocutory judgment of the 

Court is guilty of contempt although hc may have acted in  good 
faith upon professional advice honestly given. Green v. Grin%, 50. 

CONTRACT : 
1. Where the plaintiff c20ntractcd to  work for  the defendant for a year, 

and was to be paid by the month, but broke his contract and stopped 
work without excuse, brfore tllc year expired, I t  was I~eld ,  that he  
could recovcr for the time, hc did work, a t  the contrart rate per 
month. Ghnmblce v. Baker, 98. 

2. When, in such case, the contract is entire and indivisible and by the 
naturc of the agreement, or by the express provisions of the contract, 
nothing is to be paid until a11 is  performed, the plaintiff cannot 
recover, unless he aver and prove compliance with the contract on 
his part. [bid.  

3. Under the formcr ~)ractice, in actions on a special contract to pay for  
sc'rvices to bc rendered, and which- werc rendered, no evitlenm in 
defence, or to reduce the recovery, was admissible to prow any mis- 
conduct on ths  part of thp plaintiff', or dereliction in the service, but 
since The Codc, this defence may be set up, and the entire coutro- 
versy settled in one action. /bid.  

4. Where a person is employcd to worlr for another for :m indefinite time, 
if hc is ready and willing to do the worlr requircd, he is entitled to 
recovcr for the> entire timc, although employment is not furnished 
him regularly; but if the employment is to do a particular thing, or 
there wcre intervals whcn he was a t  liberty to make othcr contracts 
fcr. his services, then he conld only recover for the time during which 
hc was actually employcd. 1,cwis v. H. H. Go., 179. 

5. Whcre tho cliartcr and by-laws of a railroad corporation provided that  
the Cbief Engineer could only be appointed hy the President and 
Directors, but the Vice-President and Superintendent were tbe officers 
who had the management of the affairs of the corporation, I t  was 
he7d, that they had implied authority to employ an engineer, cs- 
pecially wheii thcre was no Chief Engiiwer, and the services of a n  
engineer werc necessary for the proper conduct of corporation. Ihid.  

6. Whcre a bond or othcr instrument for the payment of money, docs not 
specify on its face that interest is to be paid, interest is in thc nature 
of damages, and the payment of the principal money will bar an 
action for the interest; but wherc intcrcst is stipulated for in the 
contract itself, i t  becomes a part of the debt, and may bc recovered, 
although thr  principal sum has been paid. K i n g  v. lihiZlip.s, 245. 

7. Where thc ~1laintifT contracted with a committee of citizens to build a 
school-house on tllc lands of corporation, and to I)ay the espenscs a 
subscription list was made, and it was agreed that the plaintiff should 
get payment for his work from the parties whose names wcre on the 
subscrjption list, it was held, that  the corporation was not liable for  
the work done by the plaintiff, and much less so was a new corpora- 
tion, created long after the work was done, for the same purposes a s  
the old one. Clayton v. Trustees,  298. 
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8. Where freight is delivered by a shipper to a common carrier for trans- 
portation, in the absencc of an express contract to the contrary, there 
is a n  implied agreement that it shall be forwarded in a rcasonablc 
time, a i ~ d  the Statute (7'hc Codr, 81907) fives five days a s  such 
reasonable time. McGowan v. 16. R. Co., 417. 

9. Q u e m ,  mhether the provision in the charter of a railroad, fixing a 
maximnm rate  for freights and firres, must be treated as  such a con- 
tract with it on the part of the State a s  to  preveut the 1,cgislature 
from passinq a law regulating such freights and fares. Ifincs v. 
12. R. co., 434. 

10. A statute whir11 only requires uniformity in the charges to  be made for 
transportation, does not provide x maximum for such charges, and 
therefo1.c does not profess to interfere with the power conferred by 
the charter on a railroad corporation lo fix the freights i t  will charge, 
inside of a certain maxinlum char#(. allowed hy lhe chxrlcr. Ibid. 

11. The purpose of the Legislature to part with the right l o  require a 
corporation to make its charges for transportatiol~ equal and uniform, 
must appear in th r  rharter by express terms or from ilocessary impli- 
cation, and will not be presumed from mere inference. Ibid.  

12. Quccrc, whcther thc Legislnt~sre has the power, by contract or o thn-  
wise, t o  part with any of the essential powers of government; hut if 
this can be done, i t  can only be done by n clearly expressed purpose 
to do so. I b i d .  

CONTRTUUTOIt Y NEGLIGENCE : 

1. A master is bound to furuish to his sorvant, tools and appliances rcason- 
ably qotrcl and proper for the work the servant is to  do, and to do 
evc'rything essential to the propcr prosecution of the work, without 
exposing the servant to any unilecessary danger, but his is not a 
guaranty of his safety, nor is he bound to protect him against his 
om 11 neglect. Plrasants v. il'he Railroad, 195. 

2. Where a section-master on a railroad was injurccl by using a dump car, 
nhich it  was necwsary for him to use in the prosecution of his work, 
after he knew that i t  was out of order and in a danqerous condition, 
although he had been ordered by his superior to gct another car, It 
uc rs  Acld, that  the injury was the result of his own carelcssncss, and 
that  he could not recover. / b i d .  

3. If, in  suiah case, both the mastcr and servant had known of the dangcr- 
ous condition of the car, and the servant had continued to use i t  
and brcn injured in consequencc, he could not recover ; but i t  mould 
he otherwise, if the servant had reported the condition of tho car to 
the master, and he had promised to have it repaircd promptly, and 
the servant had used it  for a reasonable time while waiting for the 
repairs to be made. ib id .  

4. What constitutes negligence, or contributory negligence, is  a question of 
law to bc decided by the Court, and should not be left to  the jury. 
Ib id .  
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CONVERSION : 
1. The failure of the clerk to pay over the money when it is demanded, is 

strong evidence of a conversion a t  some prcvious stage, and the bur- 
den of proof is  on the defendants to show that the conversion was not 
made when the money was received. Morgan v. Rmith, 396. 

2. I f  an executor or administrator place funds of the estate in  bmlr to his  
individual credit, i t  is an appropriation of them to his individual 
use, and he becomes liable for them, upon the failure of the hank; 
and this is so altllougb he bas no money of his own on deposit in 
the bank. SYzmmcrs v. Reynolds,  404. 

3. I t  seeme, in such case, that tlic cestui que tl-ust may either follow the 
fund, whcn he can identify it, or lie may elect to hold the trustee 
~rcrsonally, when the fund has been lost. Ib id .  

4. I t  seems, that if the executor, acting in good faith, thinks that, under 
the will, the fund is his individual property, he will not be held 
accountable for converting i t  into sccuritics payahle to  himself indi- 
vidually, which afterwards become valueless. Ib id .  

5. Thr rule that  when onc person takes and sells the personal property of 
another, tlw latter may waive the tort and recover the money, em- 
braces the case where the Wrson sued received the money in conse- 
quence of the actiori of a Court whose jurisdiction and process he 
invoked for that  purpose. Olive v. Olive, 455. 

CORPORATION : 
1. Whcre the plaintid contracted with a committee of citizens to build a 

school-house on the lands of corporation, and to pay the expenses a 
subscription list was made, and it was agrecd that  the 111aintiff 
should get payrncnt for his work from the pastirs whosc names were 
on the subscription list, I t  was held that the corporation was 
not liable for  the work done by the ~rlaintiff, and much less so was 
a ncw corp~rat iou,  created long af tm the work was done, for the same 
purposes a s  thc old ow.  CZu?lfo.n v. l 'rustces, 298. 

2. The Lcgislature has power to compel railroad corpc~rations, and common 
carriers of a like kind, to discharge thc obligations which they owe to 
the public, by reasonable statutory rtyulations, bccausc of their 
quasi public nature, and because they exercise and enjoy rights and 
franchises, granted by the public. McGowan v. R. R. Co., 417. 

3. The Lcgislaturc may regulate the methods of business of such corpora- 
tions, iu a general way, so as  to promote the public good, and to the 
extent that  the exercise of the powers conferred on them, affect the 
public, i t  has the right, through thc IAegislature, to have a voice in 
their exercise. Ib id .  

clause in the charter of a railroad corporation, which confers upon 
its officers the power to fix its charges for thc transportation of 
freight, is not infringed by a Statute which imposes a penalty for a 
failure for five days to forward freight delivered for shipment, and 
which docs not, in t r rms or by irnyrIic2ation, attempt to regulate the 
amouut to be charged for such transportation. Ib id .  

5. Whore a railroad corporation is chartered by the laws of this State, 
and also by the laws of some other Statc, i t  is completely subject to 
the laws of this State. Hines  v. R. 16. Go., 434. 
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6. Where a foreign corporation leases a railroad chartered by this State, 
i t  is bound to obey all laws of this State regulating the business of 
transportation. I bid. 

7. A plea of not guilty to an indictment against a corporation is an admis- 
sion of its corporate existence. State  v. R. R. Go., 602. 

8. As against a corporati011 it  is competent, to establish its orgarrization 
and existence, to prove that i t  had oscers, exerriscd coryorate func- 
tions, and held itself out to the world as  such. [b id .  

9. Thr act incorporating the Buncombe Turnpike Company (Rev. Stat., 2 
Vol., p. 418,) established the road constructed under its provisions 
"a public highway forcver thereafter," and its oficcrs and stock- 
holders cannot relieve themselves of thrir duties and liabilities to the 
public by an attempted surreilder of their franchises to the Board 
of County Commissioners. To make such surrender effectual, i t  must 
be made to the State in some way authorized by law. I b i d .  

10. Nor will an abandonment by the corporation of its franchises work a 
discontinuance of the highway. Ib id .  

11. An incorporated railroad company is liable criminally for a11 obstruc- 
tion of a public highway if i t  pcrmits its engines, cars, &c., to remain 
thrrcon for a period longer than is reasonably necessary for their 
safe crossing. Ib id .  

12. A corporation can make a contract of sale with one of the membcrs of 
such corporation. State  v. Lockyear, 633. 

COSTS : 
1. Where a portion of the plaintiEs have been compelled to withdraw from 

the action upor1 their refusal to file a prosecution bond, it  is not 
erroneous to enter judgmcnt against them for  costs. f,ccfoou~ v. 
Shearin, 391. 

2. I t  is riot orroncous to tax the losing party with the costs of a reference. 
Arri.ngton v. Goodrich, 462. 

3. The judgment of the trial .Judge that a prosecution was frivolous or 
malicious, and that the prosecutor pay the costs, is final and cou- 
conclusivr. State  v. I h n n ,  697. 

4. A rrrosecutor may be adjudged to pay the cost, if the trial Judge shall 
find that the prosecution was either frivolous or malicious. I b i d .  

5. Where a defendant was acquitted of the charge against him, and the 
prosecutor was adjndgcd to pay the costs, a Solicitor's fee cannot 
be charged in the bill of costs. I b i d .  

COUNTER-CLAIM : 
1. I t  is too late, after submission to arhitratiou, to object that a counter- 

claim has been improperly plcadetl; the objection should have been 
taken by demurrer or otherwise in apt  time. 12obhin.s v. KilLcbrew, 
19. 

2. Where plaintif€ sues on n note, and the drfendant admits the cause of 
action, but pleads a counter-claim sounding in damages, which is the 
only matter tried before the jury, who Gnd a verdict in  the defend- 
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C0UNTEK;CLAlM-Continued: 
ant's favor, the amount of the note sued on by the plaintift' must be 
drducted from the damages given by the jury, and judgment only 
cmterc>d Pclr the balance. Bush v. IlaZZ, 52. 

3. A defcndant cannot set up as a defence or counter-claim any and every 
cause of action he may have against the plaintiff. Uyrr l y  v. Humph- 
rey,  151. 

4. Where, in an action to have an alleged forqrd mortgage cancelled as  a 
cloud upon title, the defendant sets up  a s  a defence, that tlie money 
aclvancaed UDon such forged mortgage was used to pay off a prior 
gcnuine mortqage, and ask2 to be subrogated to the rights of the 
first mortgagee; / t  wrrs hcTd, that  thwe facts could not be plcadcd 
either a s  a defence or counter-claim in this artion, hut the defendant 
must set them up  in a new action. Ibid.  

5. I t  is iml5?natcd, that whcrc irrelevant facts, which should be the ground 
of a new action, are  set up as  a tlefencc or counter-clairn, and the 
('ourt proceeds to pass upon it ,  instcad of s t r i k i ~ ~ g  i t  from the record, 
that  the judgment will be rcs judicnfa, and an cstoppel upon the 
defendant, if he should afterwards bring a new action upon the same 
facts. 1 bid. 

6. No cause of action for wror~gfully suing out a warrant of attachment 
can arise until there has been a legal detcrmination of the proceed- 
ings thereunder. Kremcr  v. Light Go., 277. 

7. The facts constituting a countcr claim must arise out of the same trans- 
action that  is the subject of the complaint, and they must exist a t  
the time of the commcricement of the action. Ibid. 

8. New matter sct up in the answer, not relating to a counter-claim, is 
taken to be denied without further pleadiny. The Court may, how- 
rvcr, require a reply to  be filed. FitzgeraZd v. Xheltorr, 519. 

COUNTIES : 
1. The Legislatnr~ has power to  create new counties, out of territory 

theretofore embraced in existing counties, and i t  can provide that 
the inhabitants of such territory shall still be taxed lo pay a pro- 
portionate part of the debts of thc county from which it has been 
severed, or i t  may exonerate them Prom such debts. Dare Go. v. 
Qurrituck Go., lS9. 

2. In  the creation of new counties, the tax-payers thereof a re  exonerated 
from any tax to pay any portion of the debt of the county from 
which they have been taken, unless the act creating the new county 
shall providc differently. Ibid.  

3. Conntirs are  created for the purposes of the Statct government a t  large, 
and not entirely for the convenience of the pcople who inhabit them. 
Ibid. 

4. Counties a re  the creatures of the Legislature, and it  has power to  
abolish then1 or to alter and control their corporate powers in any 
manner. Ibid. 

5. The people inhabiting a county have no right to its property, a s  corpora- 
tors, but it belongs to  the county as an orgarhation. Ibid. 

604 
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6. Where the act creating a new county provided that such nrM county 
should pay its pln r a f a  of the debt of the county to which its terri- 
tory formerly belonged, but the act coutaincd no provision giving i t  
any interrst in the property of the old county; I t  was kc ld .  that the 
new county could not recover its pro rota of the procetds of the sale 
of certain stock owned by the old county, although the clcl~t of the 
old county was in fa r t  to 1)ily for this stock. l b i d .  

CREDITOR'S BILL : 
Where, upon the pretended organization of a bank, a persoir allowed 

himself to hold out a s  President, and aftcr thc failure of the bank, 
he was sued by one of the depositors of the prvtended bank, for the 
amount of his deposit, and il recovery had aq:linst him, which he 
paid, such depositor cannot afterwards comc in and 1)rove Iris entire 
debt against the bank, in a proccedinq instituted by its creditors for 
the purpose of distribnting its asscts in payment of its debts. Dob- 
son v. *rirmnlon, 312. 

CURRITIJCK SOUND : 
Navigation on Currituck Sound is inlailtl navigation. Woodhoi~sc v. 

Cuin, 113. 

1. At common law, to entitle a husband to curtesy in his wife's land, 
eiththr the wife, or the. husband in right o l  his wifc, must havr had 
a seizin in dced, w h k h  is  the aetual possession of tlic land. N i ~ o n  
v. Williams, 103. 

2. Where the wife of the plaintiff, now tleatl, was cntitlcd lo the land in 
dispute as  heir-at-law, and her husband rented it  as  tcuant of the 
ancestor's widow, but thc wife lived on the land, l f c 7 d ,  that she had 
s ~ ~ c l l  seizin as entitled her husband to an estate by tlic mrtesy. Ibid. 

DAMAGES : 
1. One who is induc2ed lo enter upon and improve land under a formal 

agrccmmt that it  shall be settled upoil him, is  no1 liable for damages 
for  withholding posscwion, or for the use and occupation, until after 
a notice to surrender. Hcdgepetk v. Rose, 41. 

2. I n  a n  action for damages for making slanderms charges against the 
plaintiff, cvidence is rompctrnt, in mitisation of damages, to show 
the mental distress of the defendant a t  thc time thc words were 
spolren, caused as  he brlieved, by the act  of the defendant. Mc- 
Douga7d v. Gomward, 368. 

3. In  a n  action of slander in charging a female \tit11 ineontiwnce, the 
defeildaut offered evitlence to  show his mcntal condition when the 
slanderous words were spoken, caused by his brliof that the plaintiff 
had enticed his son, with whom be  chslrged that  she had had coii- 
nexion, to leave his home and qo off with hcr, and, It mas held, that  
such evidence wag admissible to rebut malire, and in mitigation of 
damages. Ibid. 

4. Where, in such action, the plaintifS, as  a witness in  her own behalf, 
testifies that  she is of untarnished virtue, evidence is  admissible 



that she has allowed mcn to take liberties with her, not reaching to 
sexuiil intercourse, altliougEi such acts arc  not charged in the plcad- 
ings. Such evidence is irrelevant if origin:rlly offered, but is compe- 
t c i ~ t  to contradict. I7)id. 

DECLARATIONS : 
1. To establish a parol trust in one who has acquircil tlw title to land, 

something more than the simple tlec1:rretion of the person sought to 
be charged is required; there must be  roof of acts in connection 
therewith, inconsistent with a purpose on his ]]art to purc11:rw or 
hold tbc land for llimself absolutely. Wil1inm.r v. Hodgres, 32. 

2. In  a n  action by a principal against his agent for an account end sdtle- 
ment, i t  is error to  admit the dec21arations of a partner of the agcllt, 
that a firm, of whicbh the agent was a member, had paid a debt to 
him as  agent of the plaintiff. Such evidencac is hcarsay, and as it 
rnanifcstly lends to  the injury of the defendant, i t  is error to let i t  
go to the jury. Clcments v. Rogers, 248. 

3. Where, in such caw, the agent pleads a scttlement and discharge, a 
witness cwmot testify to such declarations of a partner of the agent, 
to  explain why be adviscd the plaintiff not to sign a distsharge of 
the agent, the debt from the partnership not beirlq embracacd in the 
s t a t ~ m c r ~ t  rendcrcd by the agent a t  that time. lb id .  

4. Thc tleclnrations of decrzrsed pcrsoris, who were disinterested a t  the 
time tlic declarations were made, in  respect to the location of boun- 
dary lines and corners of land, arc competent evidence to prove their 
location, if the dereased person had opportunity to be informed in 
respect thcreto. Rethea v. B w d ,  309. 

5. Such declarations are not evidence if the person making tIleni is  still 
alive, whether living in this State or not, nor if made by a person 
intercstcd a t  the time of rnaking them, nor if made post litpm motam. 
I bid.  

6. The mere Pact that  the witness whose declarations it is sought to give 
in evidmce, owned a tract of land adjoining that  whosc corners hc 
pointcd out, does not make him incompetent. Ibid. 

7. Any and all declarations per t in~nt  to tlic subjcct matter, and bearing 
upon the issue, corning from parties to the action, or any  of thcm, 
are competent against the party making them, and a r e  also competent 
against all, when their intcrests a re  joint. McDormld. v. Curso%, 377. 

8. The mere declarations of one, under whom the defendant in  a n  action 
to recover land claims, will not work an estoppel, no matter how 
s~~ecific, or whether written or oral, if the person making them was 
not a t  the time in possession; to product such a result i t  must be 
shown that  the party making sr~ch declaration, a t  that  time, claimed 
title or interest i n  the land, however tlefective, under deed, bond or 
contract under the alleged superior title. Gra~baaZ v. Damis, 508. 

9. While i t  .wcms that the declarations of one in possession at the time, 
may oprrate a s  a n  estoppel, to give them such effect they must consti- 
tute a clear and definite recognition of the alleged superior title. 
Ibid. 
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DECLARATIONS-Conttntwd: 
10. Where a man and woman have lived together in adultery, the burden 

of proof is on those who alleye a subsequent marriage to prove it, 
and the fact that  there was a general reputation in the community 
that they w t w  afterwards ma~.ricd, and the rleclaratiol~s of the marl 
that  such was the case, does not rcquire stroug and convincing rvi- 
dcncae to rebut it, hut i t  must be left to the j i ~ r y  to decide tlre fact 
of marriage upon ;r l~reponderancc of evidence. PcrraTl v. Bwadujay, 
551. 

11. The clcc>l;~r:rtions of the owner of land, made while is1 l~osscwsion in dcro- 
gation of his title, :Irc rvidence I~oth agail~st him and one claiming 
title undcr him. MaCee v. Blankr~rsl~ip, 564. 

12. I t  s e w s  t h a t  declarations mndc after thc execution of a dwd, but while 
the grantor rcxmains in possession and exercising ~ropr ic ta ry  rights 
are admissible ill c~vidence against the \ e ~ ~ d e e .  Ihrd. 

13. I t  is coml~etent for a witncsss to give the declarations or the suhstancc 
of them-made by a party to an action i r ~  the course of a conver- 
sation, althouqh he did not hear the cntire convcrsntiori, if the por- 
tion Bcartl embraced a distinct fact, pertinent to the issue. Statc v. 
Carson, 593. 

14. Where the magistrate, before whom a prisoner chargcd with a crime 
was brought, but before the warrant was returned, or any of the 
witnesses had been sworn, and before the 1)risoner was informed of 
the charge agaislst him, asked the prisoner if he was ready to pro- 
cced, and the latter replied that he mas not, hecause of the absence 
of ccrtnin witncxsses by whom he expected to prove a state of facts 
rclicd uporl a s  a defence ; R r l d ,  

(1 . )  That thc "exarninution" contc'mplated by Ss1144, 1145 and 1146 of 
Thr Codc, had not t h m  commenc~ed, and any declaration pertinent 
to the rhargc,, then made by the prisoner, was competcr~t evidence 
aq:rinst him, though he was not "cautioned." Xlatc v. Conrad, 666. 

(2 . )  That it  was competent t o  prove that  the matters of dcfence sct up 
on thtl prelimir~ary cxnmination were contradic~torg of those relied 
upon a t  the trial. I b i t l .  

DEED : 
I. Parol evidmce may be admitted to fit the description to the thing in- 

tended to be convcytd in a decd, hut not to add to or enlarge i ts  
scope. Hawiao?~, v. I l a h n ,  28. 

2. Where the descriptive words in a deed arc so indefiuitcl that in order to 
give i t  effect something must he added, the conveyance is  inoperative. 
I h i d .  

3. These rules are applicable to the assessment, levy, notice, &c., as  well 
a s  the deeds, made in selling lands for taxes; and these defects 
being in essential matters will not be cured by a second convcxyance 
in which a n  accurate clcscription of the land is  made. Ibid.  

4. W h t w  a deed described the land, a s  "a certain tract in N. Township, 
adjoining the lands 13. S. and others, said to contain 37% acres," It 



?oas held., a suficimt description to admit parol evidence to fit the 
description to the thing, and identify the land. IIinton v. Roach, 
106. 

5. As a general rule, natural objects called for in a deed will govern course 
and distanczc, but there are  cxcc~ptions to  the rule, one of which is, 
where it  can be uroved that  a line was actually rml and marlird 
and a corner made, such line will bc taken as  the trup one, althouqh 
the dced calls for a natural objcct, not rearhcd by such line. B a ~ t c r  
v. Wilson ,  137. 

6. Ordinarily, the number of acrcs cvntainetl in a dced constitutes no part 
of the description, but where the description is doul)tful, i t  may have 
wclight as a circumstance in aid of the descri~btion, and in some cases, 
in  the abscncc~ of other dcfinitcl descariptions, i t  may h a w  a controlli~rg 
effect. Il~rd. 

7. Where a marriage took place, and a dced was made hetwccn husband 
and wife prior to 1868, it  is governed by the law as  i t  then c.xistcd, 
ant1 is  not affected l ~ g  the vllanqcs in the marital relalions brouqht 
about hy the Constitution of 1868, and the statutes passed in pnr- 
suancae thercof, although the deed was not rtyjslerctl until 1884. 
Warton, v. l'avi~h, 259. 

8. Reforc thc Constitution of 1868, a deed directly from the husband to 
the \fife was void a t  law, but it  would bc upheld in equity as a 
defective conveyance, if the wife could show hersclf to be mmitorious ; 
that  is, was the intentioil of the lunsbai~d to divest thc rstatc from 
himsclf, mtl  to ('reate a separate rstatc for her, which she should 
h a w  Itre immediate lwvcr to dispose of ;  and that tlw estate thus 
intendcd for her, mas a reasonable provision. lhid. 

9. A dced convcying to i< a tract of land, &c., "logelher with cvrry right, 
title, privilege and ernolumrnt to  said land I~longing * * * a ~ ~ d  
Ile (the kcndor) doth herclly bind l,imself, his heirs, executors or 
admir~istrators well and truly to  tlcfend the said premises * + * 
to the said B, his heirs and assigns forever, and cle:lr from all cn- 
cumlmrnres and claims wl~atsc~ever," passes an absolute eslale in 
fee. Gi~c?jbcul v. Davis, 508. 

10. If the desrriptioi~ in  a tleetl, homevw indefinite, is suflivienl to allow of 
an identification by a n  actual survey, i l  will be upllcltl. I d  certum 
cst quod cc?lum reddi potest. O.rJord v. White, ,525. 

11. The following description was hrld iiot so vague aucl indefinite as  to 
render the tleixd void : "One-half-onc hundred iuid fifty acres-of a 
three I~untlrcd acre tract grantccl to It. in 187% (describinq the three 
hundred acre t ract) ,  and lying on the north sidc or e i ~ d  of said 
grant, beginning a t  the three black oaks of the old qrant as afore- 
said and rullning 127 ft. w. lo a stake tlicnce soutl~ward in sliqhtly 
diverging lines from aforesaid blarlc oaks and stake to points along 
the respective lines, wlierc. a line cast and west parallel with the 
south (east and west line) of the old grant aforesaid shall contain, 
within the lines and distances aforesaid, one I nndrcd aiicl fifty 
acres." I bid. 
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A dcmantl previons to bringing suit in  un action for inoney collected by 
a n  agcnt, is to cnahle the agent to pay i t  ovrr without illcurring thc 
costs cf a suit, but a demand is not necessary wherc tltc agrncy is 
denietl or where a claim is  set up rxccedinq the swonnt collected, or' 
w h e ~ e  the agent's liability is disputed in the ansvcr. ~ V I ~ P I ~  v. 11oqa11, 
358. 

DEPOSITION : 
I t  is not error to refuse to allow n deposition read npon the trial, to be 

talzen iuto the jury room, upon the rcqnest of only o m  of the jurors. 
Lafoorc v. S h e w i n ,  301. 

DEPUTY CIJ3llK : 
1. So, whcre an orclrr to seize property in an action for claim end dc l i~ery  

was siguerl by an unsworn tlcputy r l c ~ k ,  who had nevw becln formally 
inducted into otlire, but the objection n u s  uct nmdc until aftcr an 
answer to the mvrita lind bceu filcd, I1 w t ~ s  ht>Td, too late. l lu t t s  v. 
Screws,  215. 

2. A deputy clerk cannot takr proof of a t l ( ~ i l  or other instrume~tt, or 
mxkc orders eoitcerning their registration. Ttctom v. IVh ilc, 4.52. 

DESCHIPrI'ION O F  I,AND IN A 1)EF:I): 

1. Pniol rvitlcncc may he atlmitted to fit the dese1~il)tion to the thing in- 
tentled t o  be conveyed in a deed, but not to add to or c,nl:lrge its 
scope. Hut-risoub v. I lahn,  28. 

2. Wherc thc tiesrriptive wortls in a clcctl are  so indrfinite that in ortlcr 
to qive i t  effect somell~inq must b(, itdd~-tl, the convCy:mce is inolier- 
ative. Ib id .  

3. Thcsc rules are  aj11)licablc to the asscssu~pnt, Icvg, notice, Bc., as  well 
;I? the deeds, madc in sellinq lands for taxes ; a l ~ d  thew defccts being 
in essential matters will nc t be cured by a s e c o ~ ~ d  conveyance in 
which an accurate description of th r  land is made. I bid. 

4. Where $1 tlced descril)cxd the l:rnd, as "a certain tract in N. Towns:~ip, 
ntljoillinq the lands H. S. and others, said to coutaio 3 i Jh  acres," I t  
was  held, a suflicient tlrscription to admit par01 cvidencc. to fit thc 
desc2ription to the thing and identify the land. Bintour. v. Roach, 106. 

5. As a general rule, natural objects caalled for in a deed will govern course 
and distance, but there arc exceptions to thc rnle, oue of mllich is, 
v711erc~ i t  can be proved that a lint, n a s  nrlually run and m;lrl;ed and 
a corncr made, such line will bc taken as  the true onc, although tllc 
t i e d  c.alls for a natural object, not leaclird by such line. Bu .~ t e r  v. 
Wilson,  137. 

6. Ordinarily, thc number of acrcs contained in u deed constilutcs no part 
of the description, but where the drsc2ription is donl)tful, i t  may have 
weight as  a circumstance in aid of the description, and in some cxses, 
in  the :~bsence of other definite descriptions, it may have a controlling 
ebect. Jbid.  

7. If the description in a deed, howcvcr indefinite, is sufficient to allow of 
an identification by an actual survey, it  will be upheld. 1d  eer tum 
cst  quod cc r tum reddi votest. Orrord v. W h i t e ,  525. 
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IIESCl<IPTION OF LAND I N  A DEED-Cogztinued: 
8. The following descaription was held not so vague and indefinite a s  to 

render the decd void: "One-half-one h u ~ ~ d r c t l  and fifty acres-of 
a three hundred acre tract granted to R. in  1872, (describing the 
three hundred acre tract),  and lying on the north side or cnd of 
said grant, heginning a t  the three black oaks of the old grant a s  
aforesaid and running 327 ft. nr. to a stakr thence southward in 
slightly divrrying Iir~es from aforesaid black oaks ant1 stake to  mints 
along the respective lines, where a line east antl west parallel with 
the south (cast iU1d west line) of tbc old grant aforcsaid shall con- 
tain, within thc lines antl distances aforesaid, one hundred and fifty 
acrcs." Ib id .  

9. In  an acation to recover land, where the question is as  to its location, a 
witness who is acquainted with the land, and also with a n  adjoining 
tract, may testify where such tract is located. Deming v. Caivey, 
528. 

10. When thwe a re  no materials or adjacent lands called for in  description 
in :i dced, the coursc and distance must determine the line. Ibid. 

11. Where the question for the jury is the location of a corner, the call in 
junior grauts is competent evidcnce for. i ts location. Ib id .  

( See EXECUTOR. ) 

DISCONTINUANCE : 
Where, after a rccovery by the plaintiff, in ejectment, the. defendant, in  

apt time, applied to the Court to have the value of the betterments 
allowed him, and thc ('ourt directed that exc~cntion I)c stayed till 
such pa lm could be ascerlzrined, ul3on the tlefcndant giving bond, 
conditioned to pay all  damages, &c., which might be assessed against 
him, and thc defendant failing to give such bond, a writ of possession 
issued, and was executed, I t  zoas held, that the failure to give the 
bond did not discontinue the action in respect to the claim for better- 
ments. Johrbstov v. Pate,  68. 

DIVORCE : 
A divorce a mcwsa tJt thoro does not c h a n ~ e  the property right of either 

the husband or wife. Caxtlcb~rry v. Jlavnard, 281. 

DOWER : 
1. The possession of a widow to whom no dower has been assigned, is not 

adverse to the hcirs-at-law of her deceascd husband. Nixon v. Wil- 
Ziums, 103. 

2. Where land was acquired and a marriage took rrlace prior to the adop- 
tion of the Constitution of 1868, the husband can make a good title 
without the joinder of the wife, but if the b n d  was acquired, or the 
marriage took place after tlatc, the wife must join in the deed. 
Castlebury v. Maynard,  281. 
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3. An exemtory agreement made between persons c20rnpetcnt to contract, 
in contemplation of marriage, whereiu i t  is stipulated by the wife, 
that she shall take an cqual sharc with the heirs at-law and dis- 
tributces of thc husband "in lieu of dower and any other provision 
made and provided by law for widows of deceased persons," mill he 
enforced hy the Courts in the rxercisc of their equitable jurisdiction. 
Brooks v. Austin, 474. 

DRAINING LOW IJANDS : 
1. Thr Statute-ch. 30, vol. 1 of The Code--authorizing the condemnat;ion 

of privatcl property for the purpose of draining lowlantls is  the cxcr- 
cise by the Statc of its power for police rrgulation, aiid is constitu- 
tional. WinsTow v. Winslow), 24. 

2. Where upon an appeal from the report of commissioners acting untlcr 
that  act, the jury found that the amount of land condcmncd by them 
for the purpose of the protection and reparation of the ditches was 
unnecessary, i t  was prolrer for the Court to remand the cause, with 
directions to vonstitnte another commission. /b id .  

DRUMMERS : 
1. The license tax imposcd upon drummers by sec. 28, ch. 175 (Revmue 

Act),  Laws 1885, does not conflict with the Constitution of the Uuited 
States. Statc v. Long, 582. 

2. The rebate allowcd from the drummers' license tax to merchants pay- 
inq n purchasc tax, by see. 25 of said Act, does not discriininatc 
against non-residents, since all pc'rsons, irreslwctivc of their residence, 
cqgagcd in thc h s i n e s s  therein designated, are entitlcd to its benefits. 
Ihid.  

EMBRACERY : 
Embracery consists in such practices a s  tend l o  unduly influence the 

adrniilistration of justice by improperly working upon the minds of 
the jurors. To c20nstitute the offence, there must he an attempt to 
carry into eEcct the corrupt purposc-to form the purpose and give 
i t  expression merely in words, is not snficicnt. Rtnte v. Brown, 685. 

EMINENT DOMAIN : 
The S t a t u t e c h .  30, vol. 1 of The Code-authorizing the condemnation 

of private property for the  purpose of draining lowlands is the exer- 
cisc by the Statc of its power for police regulation, and is constitu- 
tional. Winslow v. Winslow, 24. 

ENTRY : 
1. Where a party entitled to  the possession of land, enters thereon, he is  

presumed in law to entcr under, and in pursuance of his right, no 
matter what may have been the motive for the entry, and he is a t  
once clothed with every right he can have by virtue of his title which 
could be asserted by entry. Nicon v. Williams, 103. 
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2. Land covered by navigable water is not the subject of entry and grant. 
Hodges v. Williams, 331. 

3. The riparian OM-ner of land on the bank of an unnavigable stream has 
no title ad f i lm% aqtm, if the State has granted the bed of the stream 
to another. Ibid. 

EQUITY PRACTICE : 
1. Where, under the former practice, a Court of Equity sent an issue to 

be tried by a Court of Law, i t  never granted a new trial, but this 
might be had in a proper case, by an applicatiou to the latter Court. 
Ferrall  v. Broadway, 551. 

2. The effect to be given to testimony is exclusively for the jury, and it  is 
error for the trial Judge, in his charge, to instruct them that in 
finding a fact, they must be guided by the rules which the Chancellor 
has laid down for their guidance, where they were required to pass 
on the facts. Ibid. 

3. So, while a Chancellor would require very strong evidence to rebut the 
fact of marriage where the parties have lived together as man and 
wife, and have generally been so reputed to be, after the death of 
one of them. it  is error for the Judge to charge the jury that they 
must be gcrerned by this rule. Ibid. 

ESCAPE : 
If  a prisoner, under sentence of death, is respited and escapes, and is not 

recaptured before the day fixed for the execution, the Judge of the 
Superior Court may, a t  a subsequent term, direct the senteilce to be 
carried into effect. State u. Caidwell, 643. 

ESTOPPEL : 
1. One who is induced to enter upcn and improve land by a par01 promise 

that  it  shall be settled upon him, as  an advancement or gratuity, 
will not be evicted until comi3ensation has been made him for better- 
ments n.hich he may have made to the property. Hedgcpeth v. Rose, 
41. 

2. Nor is he liable for damages for ~~~ithholcling the possession or for the 
use and occupaticn of the land until after a notice to surrender. Ibid. 

3. The mere declarations of one, under whcm the defendant in an action 
to recover land claims, will not work an estoppel, no matter how 
specific, or whether ~vri t ten or oral, if the person making them mas 
not a t  the time in possessiol~; to produce such a result i t  must be 
shown that the party making such declaration, a t  that time, claimed 
title or interest in the land, however defecthe, under deed, bond or 
contract under the alleged superior title. Graybeal v. Davis, 508. 

4. While it  seems that the declarations of one irz possession at  the time, 
mag operate as  an estoppel. to give them such effect they must con- 
stitute a clear and definite recognition of the alleged superior title. 
Ibid. 

5. The fact that the husband of a woman who claimed title to a tract of 
land, sold and conreyed it  to another person, does not, per se, raise a 
presumption that he claimed under his wife. Ibid. 
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ESTOPPEL-Qontimued: 
6 .  Under the present system, a judgment in  a n  action to recover land is 

a s  complete an estoppel as  in any other action. Benton v. Benton, 
559. 

7. A tenant is estopped to deny his landlord's title, but when the plaintiff 
fails to  show any title in himself, and relies entirely on this estoppel, 
the judgment should only be that  he recover the possession, and the 
defendant should be left free to assert any title he may have in 
another action. Ibid. 

8. Where the plaintiff sued for tn-o tracts of land, and the defendant 
denied there was any contract of renting as  to one of them, and 
the plaintiff testified that he intended to rent all the land he had 
title to, and that the defendant had the right to cultivate both tracts, 
but that  he did not expressly mention the one in dispute; I t  was 
held, sufficient evidence to extend the estoppel to both tracts. Ibid. 

EVIDENCE : 
1. Par01 evidence may be admitted to fit the description to the thing in- 

tended to be conveyed in a deed, but not to add to or enlarge its 
scope. Harrison v. Hahn, 28. 

2. Where the descriptive words in a deed are  so indefinite that  in order to 
give i t  effect something must be added, the conveyance is inoperative. 
Ibid. 

3. These rules a re  applicable to the assessment, levy, notice, Brc., as  well 
as  the deeds, made in selling lands for taxes; and these defects 
being in essential matters will not be cured by a second conveyance 
in which an accurate description o f  the land is  made. Ibid. 

4. To establish a parol trust in one who has acquired the title to land, 
something more than the simple declaration of the person sought to 
be charged is required; there must be proof of acts in  connection 
therewith, inconsistent with a purpose on his part to purchase or 
hold the land for himself absolutely. Williams v. Hodges, 32. 

5. While a plaintiff in an action may be competent to testify to the hand- 
writing of a deceased person to a paper writing-the subject of t r e  
action-it is clear that he is  incompetent to testify to the contents 
of that writing. Hussey v. Kirkman, 63. 

6. Where the allotment of a year's support contained the following item, 
"labor for 3% years, $173," I t  was held, void for uncertainty, and it  
was not competent for the widow to show, by parol evidence, that the 
commissioners intended, by this, to allot to her a claim which the 
deceased husband had against the defendant for labor done for him. 
K i f f  v. Kif f ,  71. 

7. I n  a n  application to revive a dormant judgment, the affidavit of the 
judgment creditor is not the only evidence upon which the Clerk may 
proceed, and when the judgment debtor is present, and makes no 
objection to the order, i t  is sufficient evidence to warrant the revival 
of the judgment, although the judgment creditor does not make an 
affidavit a t  all. Hintom v. Roach, 106. 

8. Where a deed described the land, as  "a certain tract in N. Township, 
adjoining the lands H. S. and others, said to contain 37% acres," I t  

613 
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was held, a sufficient description to admit par01 evidence to fit the 
description to the thing, and identify the land. Ibid. 

9. Where the trial Judge intimates an opinion that  upon the plaintiff's 
own evidence he callnot recover; upon the appeal, the Supreme Court 
will consider all the evidence offered by the plaintiff as  true, and 
in the most favorable light for him. Gibbs v. Lyon, 146. 

10. Where in  such case, the appellee founds his objection to the right to 
reccver on the inadmissibility of the appellant's evidence, i t  must 
appear of record that  he objected thereto, otherwise the Supreme 
Court will consider such evidence as admissible aud competent. Did.  

11. So, where the plaintiff offered evidence tending to show title to the 
locus i n  quo in the defendant, and then offered an assignment in  
banliruptcy, and a deed for the locus in  quo from the assignee in 
bankruptcy, but there was no evidence to show that the defendant 
had been duly declared a bankrupt; I t  was held, in the absence of 
any objection by the defendant to the evidence, error in the trial 
Judge to intimate that  upon no view of the evidence could the plain- 
tiff recover. Ibid. 

12. Where there is  a conflict between the recollection of the trial judge and 
counsel as  to what a certain witness testified, i t  is not error for the 
judge to leave the matter to the jury as to what the evidence is. 
Spence v. Baxter, 170. 

13. In  such case i t  is not error for the trial judge to refuse to tell the jury 
that the witness had testified to certain facts, when his notes do not 
show any such testimony, and he has no recollection of it. I t  is 
entirely proper for him to leave the matter to the jury to remember 
what the evidence was. I b i d .  

14. By virtue of the Ccnstitution of the United States, and Acts of Congress 
in pursuance thereof, the judgments of other States are put upon 
the same footing as domestic judgments. They are  conclusive of all 
questions involved in them, except fraud in their procurement, and 
whether the parties were properly brought before the Court. Xiller 
v. Leach, 229. 

15. Where the record of a judgment of the Court of another State is sued 
upon in this State, i t  is not necessary to allege in the complaint, or 
to  prove that it  was warranted by the law of the State in  which it  
mas pronounced. The record is  the highest and conclusive evidence 
of that  fact. I b i d .  

16. I n  the construction of wills the intention cf the testator is to be ascer- 
tained from the document itself in the light of surrounding circum- 
stances, and no evidence, dehors of his intention is competent. Worth 
v. Worth, 239. 

17. In an action by a principal against his agent for an account and settle- 
ment, i t  is error to admit the declarations of a partner of the agent 
that  a firm, of which the agent was a member, had paid a debt to 
him as  agent of the plaintiff. Such evidence is hearsay, and a s  i t  
manifestly tends to  the injury of the defendant, i t  is error to let i t  
go to the jury. Clernents v. Rogers, 248. 
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18. Where, in such casc, the agent pleads a settlement and discharge, a wit- 
ncss cannot testify to such tleclarations of a partner of the agent, to 
explain why he advised the plaintiff' not to sign a discharge of the 
agent, the debt from thc partnership not being embraced in the state- 
ment rendrrrd by the agent at that time. Ib id .  

19. I n  an action against the rxrcntrix of all ilgent for an  account and 
scttlement, evider~ce of the character of the testator, whether good 
or bad, is incompetent. IDid. 

20. Whcre a deed was made from husband to wife in 1862, for her support 
which i t  was alleqed was lost until 1884, whcn i t  wils rcgisterc~d, aud 
in the meantime, t h ~  husband lived on the lantl, and no efforts were 
made to set urr the lost tlccd ; I t  was ht'rd, strong rvitlenccb of fraud, 
a s  against subsequent creditors of thc husband. Wallorb v. Parish, 
259. 

21. The answer of a witness, w l ~ o  is also a party to the uction, to a clues- 
tion put with a view to tlis1~nr:rge him hy showing his interest in  or 
relation to th r  controversy cannot be contradicted-it being not only 
collateral, but irrelevant. Kramf'r v. Elcctvic Liykf Go., 277. 

22. Where a party asks the Court lo charge the jury that  if the other party 
has not satisfied them by a ~)repondcrar~ce of evidencr, they should 
find a certain wag, i t  is an admission that there is some cvidence to 
go to the jury to prove the f a c t  Owens v. PhcZps, 286. 

23. I t  is too late to ask a n  iustruction that there was no evitlcncc~ to sustain 
a verdict on a certain issue after the verdict has  been rendered. i b i d .  

24. Wherc there is some evidence, i t  is entirely within the discm~tion of the 
trial Judge to say whothcr be will allow thc verdict to  stand. Ib id .  

25. Where it  is sought to show that  an infant has ratified a contract in  
regard to his propclrly, made while he was a n  infant, evidence is 
admibsiblr to  show that the money receivrd in lmrsuanctl of such 
contrac2t was used for the infant's advantage, with his knowledge. 
This evidence does not of itsclf show a ratilicatiou, but is admissible 
a s  explanatory of what occurred. I  bid. 

26. The tlecliiralious of deceased persons, who were disinterested a t  the 
time the dec21arations were made, in respect to the location of boun- 
dary lines and corners of land, a rc  competent evidencc to prove their 
location, if the deceased person had opportunity to  be informed in 
respect thcreto. Bethen v. B y r d ,  309. 

27. Such cleclarations a re  not cvidence if the person nlalcii~g them is still 
alive, whether living in this State or uot, nor if made by a person 
interested a t  the time of making them, nor if made post litom motc~m. 
Ib id .  

28. The mere fact that  the witncss whose detlarations i t  is sought to give 
in  evidence, owned a tract of 1;md adjoining that whose coruers he 
pointed ont, docs not make him incompetent. Ib id .  

29. I t  is not emor to rule out evidcnce which could not aid the jury in  
passing ou the issues to be tried. So, where the issue was, whether 
a certaiu tract of land in dispute, was intended by a testator to pass 



under a tlevisc of his "home place," evidence that he had given par- 
cels of land to certain of his sons, before his death, is irrelevant. 
Waggoncr v. Jiall, 323. 

30. 'l'he adnlission of imrnatc~rial cvidenrc is IIO ground for a new trial, 
ilnlcss it  appears that its admission probably worked injury to the 
appellant. Ihid. 

33. In :In action for damages for making slandrrous charger against the 
plaintiff, evidcnce is competent, in mitigation of tlnmaqes, to show 
the mental distress of the defendant a t  the time the words werc 
spokeu, caused a s  he bclicved, by thc act of the defendant. Me- 
Douguld V. Comard, 368. 

22. Objections to cvirlence are  to the answer and not to the question, and 
where the answer is not calculated to prejudice the objecting party, 
i t  becomes immaterial. Ibid. 

33. The Court can rcceivc eridmcc, although not strictly proper when offcred 
whcn coi~nscl undertake to make it  relevant by evidence to hc there- 
afl er introduced. I bid. 

34. In  an action of slander in charging a fcrnalr with incontincncc, the tie- 
Scndant offered evidence to show his mental condition when the 
sliintleuc~us wortls werc spoken, caused by his belief that  thc 1daintib 
had entired his son, with whom Ire charged that  she Elad had con- 
nexion, to lcavc his home and go off with her, and I t  was held., that 
such evidence- was ndmissible to  rebut malice, and in mitigation of 
dan~ajics. I b i d .  

35. Where, in such action, the plaintiff, as  a witnoss in her own hehalf, 
testifies that she is of imtarnishcd virtue, evidence is atlmissihlc that 
she has allowed mcxn to talw liberties wit11 Fer, not reaching to sexual 
intercourse, although such acts are not chilrq~tl in the plendi1ki.s. 
Snclr evirlcncc' is irrelevant if originally ogcred, but is rompctent to  
contradict. Ifiid. 

36. Any and all declarations pertinent to the subject matter, and bcarirlg 
upon thc issue, coming from partics to the action, or :my of them, 
a re  comprtent against the party making them, and are also compe- 
tent against all, when their interests a re  joint. McDonald v. Carson, 
377. 

37. The testimtny of a juror will not hr rcceived in supr~ort of a motion 
to set aside a verdict in which h r  Las joined. Lafoon v. Nhrari~t, 391. 

38. In  an action against a clerk and one of the surrtics on his official bond, 
the record of a judgment against tilt. clerk, and others of his sureties, 
in a previous action aqainst them for th r  snmc demand, and on the 
same bond, but in which action thc surety in  the p r ~ s c n t  action was 
not a party, is conipetent evidence to fix the amount duc hy the 
clerk. Morgan v. Smith, 396. 

39. Where moneg is paid into the clerk's office, the obligations to hold and 
pay i t  over to the party entitled, when called on, is incurred whcn 
the money is rercivrd, and the bond then in force is responsible. If 
the clerk was clectcd to another term of office, and hccame his own 
successor, the burden is on the sureties on the bond in force when 
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EVIDENCE-Continued: 
the money was received by the clerk, to show that he has paid it  
over to himself as  his own successor. Ib id .  

40. The failure of the clerk to pay over the money when i t  is  demanded, 
is strong evidence of a conversion a t  some previous stage, and the 
burden of proof is on the defendants to show that  the conversion was 
not made when the money was received. Ibid.  

41. In  assigning error for the exclusion of evidence, the record should dis- 
close what the evidence would have been, if the witness had been 
allowed to answer, othermise the exception will not be considered. 
XcQowan v. R. R. Co., 417. 

42. In  an action against a railroad for the penalty imposed by the Statute 
for failing to ship freight del i~ered to i t  for transportation, within 
fire days after the delivery, evidence which goes to show that other 
freight was delivered by agents of the plaintiff, who gave instructions 
to the agent of the corporation in regard to its shipment, is im- 
material, and i t  is not error to exclude it. Ib id .  

43. TT7here evidence is admitted, after cbjection, which brings out nothing 
material, and nothing to the prejudice of the objecting party, i t  can- 
not be assigned a s  error, and is  no ground for a new trial. Ib id .  

44. Proof that a person acted, and was recognized, as  a public officer, is 
p r i m a  facie evidence $hat he was duly qualified. This rule is ap- 
plicable alike to criminal and civil actions, and to actions in which 
the officer is himself a party. If, however, the title to  the office, or 
the legality of the appointment is put in issue by the pleadings, the 
proof must support the allegation. Tatom v. White, 463. 

46. If a party to an action introduced a certified copy of a deed, stating 
a t  the time he did so, for the purpose of showing that both parties 
claimed under the same pelson, "and for the purpose of attacking i t  
for fraud," he waives all defects and irregularities of probate and 
registration. Ib id .  

46. The registration of a deed, or other instrument requiring registration, 
made upon proof of execution by a witness who could not write, but 
who in fact witnessed the signing, and directed his name to be sub- 
scribed a s  a witness, is not void, though irregular; and on a trial, 
upon proof of the execution by such witness or other competent testi- 
mony, the deed will be admitted in evidence without further regis- 
tration. Ib id .  

47. The Court may in its discretion, after the close of the testimony, per- 
mit the case to be re-opened and further evidence to be introduced; 
and the exercise of such discretion is not reviewable upon appeal. 
Olive v. Olive, 485. 

48. I t  is  not error to refuse to allow a party, on the cross-examination of a 
witness, to call out new and substantive matters, when the Court 
announces that the party desiring such testimony, may recall the 
witness and examine him a t  a subsequent and more appropriate 
stage of the trial. Ib id .  

49. If a party to an action introduce and examine his adversary as  a wit- 
ness, the credibility of the latter is not open to attack, and i t  makes 
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no difference in that respect by which side he may be subsequently 
recalled. Ibid. 

50. Under the provisions of The Code, $349, a protest which sets out that a 
demand was made, and notice given, and the manner in  which it  was 
done, is  prima facie evidence, even in the case of a domestic draft 
on which no protest was necessary, of the facts thus stated, but this 
may be rebutted by other evidence. Bank v. LutterZoh, 495. 

51. In a n  action for the specific performance of a contract, although the 
contract is under seal, par01 evidence is admissible to show any good 
reason why the equitable relief demanded should be withheld. Herren 
17. Rich, 500. 

52. While i t  seems that the declarations of one in possession may operate 
as an estoppel, to give them such effect, they must constitute a clear 
and definite recognition of the alleged superior title. Graybeal v. 
Davis, 508. 

53. In  an action to recover land, i t  is competent for one party to show that 
a deed offered by the other, in  support of his title, is void for want 
of capacity in the vendor, although such deed may have been specially 
set up in the pleadings and relied upon, and no formal reply thereto 
or notice of attack given before the trial. Fitxgerald v. Shelton, 519. 

54. Where evidence was offered tending to show that the vendor was of 
unsound mind, and had executed the deed under an insane impulse 
and without consideration; I t  was held, that it  was competent for 
those who claimed under the assailed deed to show letters, declara- 
tions and other acts of the vendor explanatory of his motives, and 
of the consideration which moved him. Ibid. 

55. I n  an action to recover land, where the question is as  to its location, a 
witness who is acquainted with the land, and also with an adjoining 
tract, may be allowed to testif1 where such adjoining tract is located. 
Deming v. Gniaeg, 528. 

56. I t  is not error to admit irrelevant testimony, when i t  does not tend to 
mislead the jury. Ibid. 

57. Where a party objects to a portion of an answer made by a witness 
because it  is not responsive, he should ask the Court to require its 
withdrawal, or to tell the jury to disregard it. Ibid. 

58. Evidence of a collateral matter, which has no material bearing on the 
controversy, but which tends'to influence the jury, is not competent. 
I bid. . 

59. When there are no materials or adjacent lands called for in description 
in a deed, the course and distance must determine the line. Ibid. 

60. Where the question for the jury is the location of a corner, the call in  
junior grants is competent evidence for its location. Ibid. 

61. The effect to be given to testimony is exclusively for the jury, and it  is 
error for the trial Judge, in his charge, to instruct them that in find- 
ing a fact, they must be guided by the rules which the Chancellor 
has laid down for their guidance, where they were required to pass 
on the facts. Ferratl  v. Broa&aa.y, 551. 
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EVIDENCE-Continued: 
62. Where a man and woman have lived together in adultery, the burden 

of proof is on those who allege a subsequent marriage to prove it, 
and the fact that there was a general reputation in the community 
that they were afterwards married, and the declarations of the man 
that such was the case, does not require strong and convincing evi- 
dence to rebut it, but i t  must be left to the jury to decide the 
fact of marriage upon a preponderance of evidence. Ibid. 

63. I n  cases where the character of the evidence is suspicious, the trial 
Judge may call the fact to the attention of the jury, as  in the case 
of accomplices, or near relatives of the accused, or of fellow-servants, 
or of a witness who has sworn falsely in  a part of his testimony, 
but these matters of discredit a re  for the jury to consider, and the 
Judge can only caution the jury, so as to induce them to make a 
careful scrutiny of such evidence. Ibid. 

64. The declarations of the owner of land, made while in possession in 
derogation of his title, are  evidence both against him and one claim- 
ing title under him. JlaGee v. Blanbenship, 563. 

66. I t  seems that declarations made after the execution of a deed, but 
while the grantor remains in possession and exercising proprietary 
rights are  admissible in evidence against the vendee. Ibid. 

66. I n  an action for specific performance, where the defendant sets up a 
claim for compensation for improvements put on the land, evidence 
is admissible to show the enhanced value of the lot, by reason of 
improvements put on i t  by the defendant. Ibid. 

67. Evidence in writing, when the writing contains all the stipulations 
assumed by the person to be charged, and authenticated by his signa- 
ture, is a compliance with the statute of frauds. Ibid. 

68. Where an issue is  raised by the pleadings and submitted to the jury, it  
is error for the Court to exclude any evidence pertinent thereto. 
Parrior v. Houston, 678. 

69. So, where in an action to recover land, the answer denied the plaintiff's 
right cf possession, and also set up title in the defendants, by reason 
of seven years' possession with color of title, which was, however, 
improperly pleaded; I t  was held, error to refuse to allow the de- 
fendant to introduce evidence to show his color and possession. Ibid. 

70. It is competent for a witness to give the declarations-or the substance 
of them-made by a party to  an action in the course of a conver- 
sation, although he did not hear the entire conversation, if the por- 
tion heard embraced a distinct fact, pertinent to the issue. State  v. 
Carsoft, 593. 

71. A plea of not guilty to an indictment against a corporation is  a n  admis- 
sion of its corporate existence. State v. R. R. Co., 602. 

72. As against a corporation it  is competent, to establish its organization 
and existence, to prove that i t  had officers, exercised corporate func- 
tions, and held itself out to the world a s  such. Ibid. 

73. I t  is  settled law in this State that  a person may be convicted upon the 
unsupported evidence of an accomplice, if such evidence satisfies the 
minds of the jurors of the guilt of the accused. State v. Stroud, 626. 
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EVIDENCE-C'ontiwued: 
74. Upon the trial of an indictment for infanticide, where i t  appeared there 

were no marks of violence upon the deceased, it  was not erroneous 
to admit the testimony of a n  expert that there were several mcdes 
of causing death without leaving upon the body any evidence of the 
means employed. State v. Xorgau, 641. 

$5. Cpon the trial of an indictment for adultery, it  is competent to prove 
that  the defendant had a wife living a t  the time of the commission 
of offence; and it  is not error to admit proof of this fact, though i t  
is not denied by the defendant. State v. ~VIanly, 661. 

76. Vhere the magistrate, before whom a prisoner charged with a crime 
was brought, but before the warrant was returned, or any of the 
witnesses had been snrorn, and before the prisoner was informed of 
the charge against him, asked the prisoner if he was ready to pro- 
ceed, and the latter replied that  he was not, because of the absence 
of certain witnesses by whom he expected to prove a state of facts 
relied upon as  a defence: Held, 

(1) That the "examination" contemplated by SS1144, 1146 and 1146 of 
The Code, had not then commenced, and any declaration pertinent to 
the charge, then made by the prisoner, was competent evidence 
against him, though he was not "cautioned." State v. Conrad, 666. 

(2 )  That it  was competent to prove that the matters of defence set U13 on 
the preliminary esarninaticn were contradictory of those relied upon 
a t  the trial. Ibid. 

77. I t  is not competent to prove particular acts of immorality for the yur- 
pose of showing the bad character of a witness whose truthfulness 
is impeached. Btate v. Garland. 671. 

78. I t  is competent to show that  the contradictory statement, offered with 
a view to impeach a witness, was made to one who nns  a n  official 
in a religious organization, nhile in the discharge of his duties as 
such. Ibid. 

59. Evidence elicited from a witness 011 cross-examination calculated and 
intended to discredit him, may be explained, notwithstanding such 
explanatory testimony would have been incompetent on the examin- 
ation in chief. State v. Glen?%, 677. 

80. Where the witness testified on the trial of an indictment for larceny 
that a n  omcer took from the possession of the defendant therein 
certain coins, marked, by which the s i tness  was enabled to identify 
them, Held, that the testimony was material, and if false, constituted 
perjury. Btate v. Hare, 682. 

EVIDENCE-$590 : 
Upoil the trial' of an issue as  to the existence of a partnership between 

the plaintiff and the intestate of defendant, the former is not a 
competent witness to prove the fact of the partnership, nor the fact 
that his property went into the possession of the intestate as  a por- 
tion of the partnership stock, unless i t  affirmatively appears that his 
knowledge of such facts was not derived from conversations and 
transactions with the deceased. Bikes v. Parker, 232. 
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EXCUSABLE NEGLIGENCE : 
1. Upon an application to set aside a judgment for mistake, inadvertence, 

surprise or excusable neglect, the Court should specifically find the 
essential facts. Winborne v. Johnson, 46. 

2. What is mistake, inadvertence, surprise or excusable mistake is a 
question of law, and this Court will, upon appeal, review a n  erroneous 
judgment thereon. Ibid. 

3. Where the Court has ascertained the facts, and exercised the discretion 
conferred by the statute-The Code;, $274-by granting or refusing 
the relief sought, the Supreme Court will not review i ts  action. Ibid. 

4. The Clerk of the Superior Court cannot set aside a judgment i n  a special 
proceeding, for excusable negligence, under the provisions of $274 of 
The Code, but he can allow an amendment under tile provisions of 
g273. M;~azwell v. Blair, 317. 

5. The rule that a defendant in an action, n h o  employs an attorney to 
appear and defend-hut who fails to do so-is entitled to have a 
judgment, by default, set aside upon the ground of excusable neglect, 
does not absolve the client from all attention to the cause. I t  is 
still his duty to furnish the information necessary for  the preparation 
of the answer and for the trial. Whitson v. R. R. GO., 385. 

6.  Where the attorney entered an appearance a t  the return term, but did 
nothing else then, nor a t  the succeeding term, when judgment by 
default was rendered; Held, not to be such excusable neglect as 
entitled the defendant to relief. Ibid. 

1 EXECUTIORT : 
1, A variance between the execution and the judgment, in regard to the 

sum due, does not vitiate a scale made under the execution. 'Hinton 
v. Roach, 106. 

2. A stranger purchasing a t  a sale under an execution issued on an ir- 
regular judgment, gets a good title, and even the plaintiff in the 
judgment gets a good title, unless the judgment is  a f t e r ~ a r d s  set 
aside, upon a motion by a party to the judgment who is prejudiced 

I by the irregularity. Ibid. 

3. Proceedings supplemental to the execution are  chiefly equitable in the:r 
nature, and a re  in the nature of an equitable execution. Vegelahn 
v. Smith, 254. 

4. The fact that  the sheriff has a n  alias execution in his hands unreturned, 
which was issued on the same judgment on which supplementary 
proceedings have been taken, is no bar to such proceedings, and no 
ground on which they can be dismissed. Ibid. 

6 .  An execution can issue on a judgment pending supplementary proceed- 
ings which have been taken out on the same judgment. Ibid. 

EXECUTORS AND ADMINISTRATORS : 
1. The Clerks of the Superior Court have jurisdiction of proceedings for 

the removal of executors and administrators. Edwards v. Cobb, 4. 
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3. The practice upon application to rc,move executors and administrators, 
discussed. Ibid. 

4. The utlministration of estates, grantcd prior to the first (lay of July, 
1869, must be conductt,d according to t11c law a s  it existed before 
that date. 7'hc Codc, $1433. Glover v. Flowers, 57. 

5. An exrcutor or administrator could not avail himself of the limitations 
]rrchcaribcd in $511 and 12 of Ikv.  Code, unless hc showed that he 
had clispos~ti of the assets and madc the advertisement required by 
$524 and 27, Rev. Code. Thid. 

G. An administrator, cum tcstnmrwto ntzncro, can execute any yowcr con- 
ferred by the will on the executor therein named. G'of~ncil v. A?~erett ,  
131. 

7. As a geueral rnlc, where a will directs lands to he sold for divisior~ 
among iierisci~s, and no person is rlcsignatctl to malw tlw salc, neither 
a11 executor, nor :m admillistrator with the will ainlexed, can exivute 
the powel, but suc2b power mny be conferred ulwn them, either by 
express words, or by reasonable implii%tlion from thc provisions of 
thc will. Ibid. 

8. Where the fuud to bc divided is  to he  raiied by a salc of both real mil 
personal property, or where the fund to be raised by the sale is  to 
pay debts, or discharge legacies, or is to lrass irrto the hands of the 
executor, to bc ;~l~pl ied by him by virtue of his oilice, t h r  cxca~tor. 
can execante the I:owcr of s:llc, as to the rraltg, althouqh the wiII 
d o ~ s  not confer i t  on him in direct terms. IDzd. 

9. So, where a tixslator gives all of his property of every descril>tiou, to his 
wife for life, and a t  her dcath, to be sold and divided among his 
childrcq I t  W j c l s  hrld, that  by necessary im~rlication, the will con- 
Sc3rrtvl t h r  power of salc on the executor, and a sale, by a n  atlminis- 
trator with the will an~~exccl,  of the realty, made after thc death 
of tlrc life truant, passed a good title. Ibid. 

10. Moueys pair1 into the oificc' of thc ('lcrli of the Sul~rrior Court by execu- 
tors, administrators and collectors, under the provisic ns of Thc Code, 
$51543 and 1544, do not pass into the jurisdic2tion of tllc Sny~crior 
Court, bnt the Clerk rewive\ and is responsible for  theru, ooMially, 
a s  a public depository. h'x puric Cnss id (? / ,  225. 

11. I t  is the duty of the Clerk on demu~ltl lrroml~lly to p a 5 7  over such monc.ys 
to thosr who were entitled to rcceivc them from thc executor, ad- 
millistrator, or colleclor ; and should hc fail to do so the same 
remedies a re  available as  against him as  arc  provided by Svctions 
1610 and 1511 of The Code, apaiirst executors, administrators and 
coll~ctors. / h ~ d .  

12. The Superior Court baa no jurisdiction upon petition, motion or sum- 
mary orders to direct the disposition of such moneys. I b i d .  

13. Executors and administrators are allinwd reasonable attorney's fees fur 
advice and assistance in managing the trust estate, and this wen  
when they a re  employed to defend a suit for  a settlement by the 
ccstuis quc trust  if such services are proper and necessary. Young v. 
Kenrcedy, 265. 
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EXECUTORS AND ADMINISTRATORS-Co?zti~~ued: 
14. So where services were rendered by an attorney, which were paid for 

out of the trust money by a n  administrator who was afterwards 
judicially declared to be insane a t  the time the serrices were rendered, 
the disbursement will be allowed, in the absence of any allegation 
that  the services of the attorney were not necessary. I b i d .  

15. An administrator will not be allowed, on the settlement of his adminis- 
tration account, w-ith taxes which he has paid on the lands which 
descended to the heirs. I b i d .  

16. Where collections were made by an administrator in 1862 and 1863, and 
afterwards paid out, the scale must be applied to the receipts a t  the 
time the money was received, and to the payments when they were 
made. I b i d .  

17. Where one of the distributees dies before a settlement, and the adminis- 
trator pays a portion of the fund for the support of one of the next 
of kin of the dead distdbutee, he is entitled in equity to a credit for 
this amount in  an action by the administrator of the deceased dis- 
tributee, if there a r e  no creditors. I b i d .  

18. Where certain land lying in another State was sold to pay debts by an 
administrator in that  State, and there was a surplus, as  to which the 
Court finds a s  a fact that  i t  was not received by the administrator in 
this State nor by any authorized agent of his, i t  does not constitute 
assets x i t h  which the administrator shculd be charged. I b i d .  

19. The appcintment as  administrator of a person other than the one desig- 
nated by the statute, although such person has not renounced, is not 
void, but such appointment may be set aside in favor of the person 
entitled, provided such person has not waived his right to  administer, 
or otherwise concluded himself. Garrison v. Coz, 353. 

20. In  such case, the only person who can complain of such appointment, is 
the person who is entitled to administer under the statute. I b i d .  

21. Where there are several persons entitled in equal degree to  administer, 
the clerk may select such one of them as in his discretion is most 
fit, and issue letters to  him. I b i d .  

22. Where persons entitled to administer do not apply for letters within six 
months of the death of the intestate, they are  presumed to have 
waived their right to  do so, and if the public administrator do not 
apply for such letters, as  it  is his duty to do, the clerk may appoint 
any tit person as  administrator. I b i d .  

23. The appointment of an administrator is not void because his bond is not 
justified, but if he fails to file a good bond, upon proper notice, he 
may be removed for this cause. I b i d .  

24. Where an executor sold land during the war, under the power given him 
by the will to sell, and divide the proceeds among certain legatees, 
but the executor would not say in what currency he would take pay- 
ment, and by this conduct prevented certain parties, who wished to 
purchase, from bidding a t  the sale, and said executor, unknown to the 
parties in interest, procured his partner to purchase the prcperty on 
their joint account, and accepted payment of the bid in Confederate 



INDEX. 

EXECUTORS AND AD>IINISTRATORS-Continued: 
money; I t  was  held., that the executor mas chargeable with the value 
of the property in good money. Rumrners v. Reynolds, 404. 

25. Where, in such case, the legatees accepted the Confederate money in 
payment, the executor is entitled to credit for the scaled value of 
such payments, in his acccunts with the legatees. Ibid. 

26. Where a debtor of an estate attempts to compromise his debt, but the 
executor refuses, on the ground that  he has no power to do so, and 
does not ascertain even what the debtor will give, and afterwards 
sells the claim for an inconsiderable sum, a t  a sale of the debts due 
to the estate made under a n  order of Court; I t  was  held, that the 
executor was liable for the amonnt which the debtor afterwards pays 
to the party who purchased the claim. Ibid. 

27. If a n  executor or administrator place funds of the estate in bank to his 
individual credit, i t  is an appropriation of them to his individual 
use, and he becomes liable for them, upon the failure of the banli: 
and this is so although he has no money of his own on deposit in the 
bank. Ibid. 

28. I t  seems, in such case, that  the cestui que trust  may either follow the 
fund, when he can identify it ,  or he may elect to hold the trustee 
personally, when the fund has been lost. Ibid. 

29. I t  seems, that if the executor, acting in  good faith, thinlis that, under 
the will, the fund is his indiridual property, he will not be held 
accountable for converting it  into securities payable to himself indi- 
vidually, which afterwards become valueless. Ibid. 

30. The testator bequeathed to his son h1, "four hundred dollars, to be paid 
him as  follows: Upon the death of my wife, he shall recover forty 
dollars, and forty dollars annually thereafter, till the payments 
amount to four hundred dollars. The payments shall be made by 
my son J. and daughter E., each paying twenty dollars annually, and 
the progerty bequeathed to them shall be chargeable with said Day- 
ments." J. was appointed and qualified as  executcr. The property 
devised to E. was delivered to her, and that devised to J. was accepted 
by him. Held, That the devise to E, and J. was of specific property, 
encumbered by the legacy to M., and upon the delivery of E. of her 
share, and the election of J. to take his, the executor was discharged 
of all liability in his fiduciary and representative character, and each 
became separately liable for a moiety of the legacy to be paid a s  
directed. Hirles v. Hines,  482. 

EXEMPTIONS : 

EXPERT : 
Upon the trial of an indictment for infanticide, where i t  appeared there 

were no marks of violence upon the deceased, i t  was not erroneous to 
admit the testimony of an expert that there were several modes of 
causing death without leaving upon the body any evidence of the 
means employed. Btate v. Morgan, 641. 
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FALSE PRETENSE : 
An averment in  an indictment that the defendant did "unlawfully, kc., 

and intending to cheat and defraud * * * falsely pretend * * 
that  a certain mare which he * " * was proposing to trade 
* * r  was sound in limb and body, and always had been sound in 
limb and body, whereas the said mare was broken down in her loins, 
and had been broken down in her loins," and that  he knew these 
representations to be false, &c., sufficiently charges the crime of false 
pretense. S t a t e  v. Sherri l l ,  663. 

FEE : 
A deed conveying to B a tract of land, &c., "together n-ith every right, 

title, privilege and emolument to said land belonging + * * and 
he (the vendor) doth hereby bind himself, his heirs, executors or 
administrators well and truly to defend the said premises + * * 
to the said B, his heirs and assigns forever, and clear from all en- 
cumbrances and claims whatsoever," passes an absolute estate in fee. 
G r a l ~ b e a l  v. D u ~ i s ,  608. 

FORCIBLE TRESPASS : 
1. One who peacably enters upon land, believing a t  the time that he had 

the right to do so, and erects houses thereon, but, being still in posses- 
sion, tears them down and removes them upon discovering that he 
was upon the lands of another, is not such a trespasser as will sub- 
ject him to a conviction under $1062 of The Code. S t u t e  T. Reynolds ,  
616. 

2. Possession, actual or constructive, is  essential ro the maintenance of an 
action for trespass. IBid.  

3. One who, aftelr being forbidden, enters upon land of another under a 
Bona fide claim of right, is not guilty of the offence of wilful trespass. 
The Code,  51120. S t a t e  v. W i n s l o w ,  649. 

4. One who enters upon the land of another, after being forbidden, as the 
selvant, and a t  the command of a bona fide claimant, is not guilty 
of any criminal offence. IBid. 

FORRIER CONVICTION : 
1. A former coqviction for concealing the birth of a bastard child is no 

defence to a n  indictment for the murder of such child. T h e  Code, 
$1004. Xtu te  v. Morggnm, 641. 

2. Former conviction, or acquittal, to be available a s  a defence, must be 
pleaded; it cannot be considered on a motion to arrest the judgment. 
I b i d .  

FORNICATION AND ADULTERY : 
1. Upon the trial of an indictment for adultery, i t  is competent to prove 

that  the defendant had a ~ ~ i f e  living a t  the time of the commission 
of offence; and i t  i s  not error to admit proof of this fact, though i t  
is not denied by the defendant. S t a t e  v. 1Mnnly, 661. 

2. Persons convicted of fornication and adultery may be imprisoned in the 
common jail for a period to be fixed in t-.e discretion of the Court. 
T h e  Code,  §§1041 and 1097. Ibid.  
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FRAUD : 
No presumption of fraud arises from the fact that an attorney a t  law 

purchased valuable property from an infirm old man, unless it  be 
further shown that the relation of attorney and client existed between 
them in relation to that matter, or there was undue influence, advan- 
tage, o r  some other evidence of actual fraud. T a t o m  v. Whi te ,  453. 

FRAUDULEXT CONVEYANCES: 
1. All gifts from a husband to his wife, will be upheld inter sese, and as  

against all persons claiming under them, and such gifts are  good 
against existing creditors, if the husband retain property sufficient to 
pay his debts, and are only void if made with a fraudulent intent. 
W a l t o n  v. Parish, 259. 

2. Where, in  1862, a husband was about to enter military service, made a 
deed to his wife of certain land, for ,her  support, but retained suffi- 
cient property to pay all of his existing debts; I t  was  held, that  the 
consideration was a meritorious one. Ibid. 

3. Where a deed mas made from husband to wife in  1862, for her support 
which i t  was alleged was lost until 1554, when it  was registered, and 
in the meantime, the husband lived on the land, and no efforts were 
made to set up the lost deed; I t  was  held, strong evidence of fraud, 
as  against subsequent creditors of the husband. Ibid.  

FREIGHT DISCRIMINATION : 
1. An act of the Legislature of a State, which undertakes to regulate the 

charges made by railroads for transportation on freight to be carried 
from one State to another, is unconstitutional and void. J4cOu;igwn 
v. R. R. Co., 428. 

2. State interference with interstate commerce, is  absolutely forbidden by 
the Constitution of the United States, and the failure of Congress to 
take any action in the premises, does not give the States power to 
pass any law in relation thereto. Ibid.  

3. The Statute in this State ( T h e  Code, $1966), imposing a penalty on any 
railroad which shall charge for the transportation of any freight over 
its road, a greater amount than shall be charged a t  the same time by 
i t  for a n  equal quantity of the same class of freight, transported in 
the same direction over any portion of the sarqe railroad of equal 
distance, does not apply to freight to be transported to other States, 
and the penalty imposed by the Act is not incurred by a violation of 
its provisions in transporting this class of freight. Ibid.  

4. If this Statute had in terms been made to apply to  freight to be trans- 
ported from one State to another, i t  would have been in conflict with 
Art. I, $8, of the Constitution of the United States, and consequently 
void. Ibid. 

5. The Statute of this State ( T h e  Code, $1968) which imposes a penalty on 
any railroad which shall charge for transportation of any freight 
over i t s  road a greater amount than shall be charged a t  the same time 
by i t  for an equal quantity of the same class of freight, transported 
in the same direction over any portion of the same railroad, of equal 
distance, is to be construed to mean, that  the compensation charged 
shippers for carrying a n  equal quantity of the same class of freight, 
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going in the same direction, must be equal in amount for  equal dis- 
tances no matter on what part of the road, a t  any time while its list 
of charges for carrying freight remains unchanged. Hines v. R. R., 
434. 

6, This Statute embraces all railroads doing business in this State, whether 
incorporated by the laws of this State or not, the object of the Statute 
being to secure uniformity in charges for transporting freight by all 
railroads doing business in  this State. Ibid. 

7. Where a railroad corporation chartered by another State, leases a rail- 
road chartered by this State, i t  is bound to observe and obey all laws 
of this State regulating the business of transportation. Did .  

8. Where a railroad corporation is  chartered by the laws of this State, and 
also of another State, i t  is completely subject to the laws of this 
State, except a s  otherwise expressly provided by its charter. Ibid. 

9. The penalty imposed by 51966 of The Code, is incurred when the pro- 
hibited charge is made. It is not necessary that the illegal charge 
should have been paid. Ibid. 

10. The words in this Statute, "transported in the same direction," etc., 
mean the direction in which the freight is carried from the depot 
where the shipment is made, and embraces branches of the same road 
in that direction, which a re  used in connection with, and as  a part 
of the same road. If the corporation uses tu-o or more distinct roads, 
not in connection, i t  mag be, that i t  could have a diderent class of 
charges for each of its roads. Ibid. 

11. Discrimination in freight tariffs by railroad companies, means t o  charge 
shippers of freight, unequal sums for carrying the same quantity of 
freight equal distances; that is, more in proportion for a short than 
for a long distance. Ibid. 

12. Quwe,  whether the provision in the charter of a railroad, fixing a maxi- 
mum rate  for freights and fares, must be treated a s  such a contract 
with i t  on the part of the State as  to prevent the Iiegislature from 
passing a law regulating such freights and fares. Ibid. 

13. A statute which only requires uniformity in the charges to be made for 
transportation, does not provide a maximum for such charges, and 
therefore does not profess to interfere with the power conferred by 
the charter on a railroad corporation to fix the freights it wilI charge, 
inside of a certain maximum charge allowed by the charter. Ibid. 

14. The purpose of the Legislature to part with the right to require a cor- 
poration to make its charges for transportation equal and uniform, 
must appear in the charter by express terms or from necessary impli- 
cation, and will not be presumed from mere inference. Ibid. 

GRANT : 
1. Land covered by navigable water is not the subject of entry and grant, 

Hodges v. Williams, 331. 

2. The riparian owner of land on the bank of a n  unnavigable stream has 
no title ad filum aquce, if the State has granted the bed of a stream 
to another. Ibid. 
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HOMESTEAD : 
1. A widow who has no homestead of her own, is  entitled to have one 

allotted to  her out of the lands of her deceased husband, even al- 
though no homestead was allotted to him during his life. Smith v. 
McDonald, 163. 

2. Where land is allotted to a person a s  a homestead upon his own petition, 
i t  i s  a dedication of it  by him, to all the privileges, uses and restric- 
tions of a homestead, no matter a t  what time the title mas acquired. 
Castlebury v. -Waynard, 281. 

3. Without the joinder of the wife, the deed of the husband for the home- 
stead is a nullity, since the Constitution of 1868. Ibid. 

4. A divorce a mema et thoro, does not change the property rights of either 
the husband or wife. Ibid. 

5. If the defendant, in an action to recover land, sets up  the defence that 
he is entitled to a homestead therein, such defence is embraced, and 
should be considered, under the issue raised as  to the plaintiff's own- 
ership and right to the possession of the land. &'orriso$a v. Watson, 
479. 

6. The constitutional provision for a Homestead, and the Statutes enacted 
in pursuance thereof, requires a specific allotment of the Homestead 
in severalty, and does not permit any community of interest between 
the homesteader and the purchaser of the excess. Campbell v. White, 
491. 

7. Therefore, where it  was found as  a fact, that the land and buildings 
thereon in which the homestead was claimed, were of the value of 
$1,200, but mere incapable of division, i t  was erroneous to direct that 
the interest therein, pro~ortionate to t l ~ e  excess. should be sold and 
applied to the payment of the claims of the execution creditors. I b i R .  

8. Although the land belonging to and claimed by the judgment debtor is 
indivisable, he is not entitled to have the whole of i t  allotted to him 
as  a homestead, if it exceeds in value one thousand dollars. Ibid. 

9. In  laying off the homestead, i t  is not necessary for the appraisers to 
run it  off by course and distance, and any description by which the 
land can be located, is a compliance with the provisions of the statute. 
Ray v. Thontton, 571. 

10. Where the land laid off a s  a homestead is subject to a mortgage, no 
question affecting the rights and priorities of the mortgagee can be 
raised unless he is a party to the action. Ibid. 

11. In  allotting the homestead, the value of the buildings erected on the 
land must be considered by the appraisers, for the homesteader is 
not entitled to $1,000 worth of land, and also the buildings which 
may be on it. Ibid. 

12. A return of the appraisers of the personal property set apart, which 
designates i t  with sufficient certainty, is all that the statute requires. 
Ibid. 

13. An allotment of a homestead will not be set aside, because it might have 
been assigned in a manner more convenient to the homesteader. 
Ibid. 
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HUSBAND AND WIFE: 
1. A proceeding under the statute (The Code, 81790), to establish a claim 

against a feme covert, and to have a lien declared for materials fur- 
nished, and work and labor done, i n  erecting a house on her land, 
must be brought before a Justice of the Peace, if the amount claimed 
is under two hundred dollars. Hmaw v. Cohelz, 86. 

2. Where the proceeding is  not under the statute, but a civil action, to 
coerce payment out of the separate estate of a feme covert, for her 
contracts, the Superior Court alone has jurisdiction, although the 
amount be less than two hundred dollars. Ibid. 

3. The provisions of The Code, allowing a feme covert to sue alone regard- 
ing her separate property, does not remove the disability of coverture, 
so as  to  allow the statute of limitations to bar her right of action. 
Campbell v. Crater, 156. 

4. Where a marriage took place, and a deed was made between husband 
and wife prior to 1868, it  is  governed by the law as it  then existed, 
and is not affected by the changes in  the marital relations brought 
about by the Constitution of 1868, and the statutes passed in pur- 
suance thereof, although the deed was not registered until 1884. 
Walton v. Parish, 259. 

5. Before the Constitution of 1868, a deed directly from the husband to 
the wife was void a t  law, but i t  would be upheld in equity as  a de- 
fective conveyance, if the wife could show herself to be meritorious; 
that is, was the intention of the husband to divest the estate from 
himself, and to create a separate estate for her, which she should 
have the immediate power to dispose of ;  and that the estate thus 
intended for her, was a reasonable provision. Ibicl .  

6. A11 gifts from a husband to his wife, will be upheld i?rter sese, and a s  
against all persons claiming under them, and such gifts are good 
against existing creditors, if the husband retain property suEcient to 
pay his debts, and are  only void if made with a fraudulent intent. 
Ibid. 

7. Where, in 1862, a husband was about to enter military service, made a 
deed to his wife of certain land, for her support, but retained SUB- 
cient property to pay all of his existing debts; I t  was held, that  the 
consideration mas a meritorious one. Ibid. 

8. Where a deed was made from husband to wife in  1862, for her support 
which it  was alleged was lost until 1884, when i t  was registered, and 
in the meantime, the husband lived on the land, and no efforts were 
made to set up  the lost deed ; I t  was held, strong evidence of fraud, 
as  against subsequent creditors of the husband. Ibid. 

9. Such deed relates back after registration to i ts  date, and is not a mar- 
riage settlement, which is only valid from its registration. Ibid. 

10. Where husband and wife are  jointly sued for the wife's land, the plain- 
tiff is  not entitled to a judgment for  the husband's interest upon his 
failure to answer. Ibid. 

11. Where land was acquired and a marriage took place prior to the adop- 
tion of the Constitution of 1868, the husband can make a good title 
without the joinder of the wife, but if the land was acquired, or the 
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marriage took place after date, the wife must join in  the deed. 
Qastlebury v. Maynard, 281. 

12. Where land is  allotted to a person as a homestead upon his own peti- 
tion, i t  is a dedication of i t  by him, to al l  the privileges, uses and 
restrictions of a homestead, no matter a t  what time the title was 
acquired. Ibid. 

13. Without the joinder of the wife, the deed of the husband for the home- 
stead is a nullity, since the Constitution of 1868. Ibid. 

14. A divorce a mensa et thwo, does not change the property rights of 
either the husband or wife. Ibid. 

15. A feme covert may be sued in the court of a Justice of the Peace, for a 
debt due by her, or on a contract made by her before marriage, or 
for a debt contracted by her a s  a free-trader. Neville v. Pope, 346. 

16. Where a fpme covevt was sued with her husband, whom she instructed 
to make a proper defence to the action, which he failed to do;  I t  was 
held, no ground for an injunction to restrain the collection of the 
judgment, in the absence d fraud. Ibicl. 

17. The defence of coverture must be made in ap t  time in order to be avail- 
able. Ibid. 

18. An executory agreement made between persons competent to contract, 
in contemplation of marriage, wherein it  is stipulated by the wife, 
that  she shall take a n  equal share with the heirs-at-law- and dis- 
tributees of the husband "in lieu of clover and any other provision 
made and provided by law for widows of deceased persons," will be 
enforced by the Courts in the exercise of their equitable jurisdiction. 
Brooks v. Austin, 474. 

19. The fact that the husband of a woman who claimed title to a tract of 
land, sold and conveyed i t  to another person, does not, per se, raise 
a presumption that he claimed under his wife. Graybeal v. Davis, 
508. 

20. -4 husband is not indictable for slandering his wife. State v. Edens, 
693. 

21. A husband is not indictable for an assault on his wife, unless i t  puts 
life or limb in peril, or other permanent injury to the person is  
inflicted, or where it  is prompted by a malicious or revengeful spirit. 
Ibid. 

IDEM SOKANS : 
Where the defendant was indicted for perjury charged to have been com- 

mitted upon the trial of one Willis Pain, and the record introduced 
as  evidence described the party as  Willie Fanes; Held, that  the 
maxim, idem sonans governed, and there mas no variance. State c. 
Hare, 682. 

ILLEGITIMATE CHILD : 
1. Carnal intercourse with an illegitimate child is a felony. Btate v. Lau- 

rence, 659. 
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2. Where the indictment charged the defendant with carnal intercourse 

with his "daughter," and the proof was that the person alleged to be 
the daughter was an illegitimate child of the defendant; Held, there 
was no variance. Ibid. 

INCEST : 
Carnal intercourse with an illegitimate child is a felony. State v. Lau- 

rence, 659. 

INDICTMENT : 
1. After the jury is empanelled in a criminal action the State cannot enter 

a nol pros without the consent of the accused. State v. Thompson, 
596. 

2. If upon the trial of an indictment, containing several counts, the jury 
is directed to confine its investigation to one count only, a general 
verdict of guilty will be construed as a n  acquittal on all the counts 
withdrawn from the consideration of the jury. Ibid. 

3. A plea of not guilty by a corporation is a n  admission of its corporate 
.existence. State v. R. R. Go., 602. 

4. A general verdict of guilty upon an indictment containing two counts- 
one for Larceny and the other for Receiving-will be sustained, if the 
evidence justifies either. s t a t e  v. Stl'oud, 626. 

5. The statutory cffence of wilful burning of a gin-house is a misdemeanor; 
and an averment in the indictment that  i t  mas done feloniously-the 
necessary descriptive terms being employed-will be treated as  mere 
surplusage. State v. Keen, 646. 

6. An indictment for larceny should describe the property alleged to be 
stolen with such particularity as will enable the Court to see that  it 
is the subject of larceny; that  will enable the accused to prepare any 
defence he may have, and protect him against a subsequent prosecu- 
tion for the same act. State  v. 653. 

7. The charge that  the defendant stole "three bushels of corn," is supported 
by proof that  he stole three bushels of corn "in the ear." Ibid. 

8. Where the indictment charged the defendant with carnal intercourse 
with his "daughter," and the proof was that the person alleged to be 
the daughter was an illegitimate child of the defendant; Held, there 
was 110 variance. State v. Laurence, 669. 

9. An averment in a n  indictment that the defendant did "unlawfully, &c., 
and intending to cheat and defraud * * * falsely pretend 
* * * that  a certain mare which he * * * was proposing to 
trade * * mas sound in limb and body, and always had been 
sound in limb and body, whereas the said mare was broken down in 
her loins, and had been broken down in her loins," and that he knew 
these representations to be false, &c., sufficiently charges the crime 
of false pretense. State v. Sherrill, 663. 

10. An indictable attempt to commit a crime is such an intentional pre- 
liminary guilty act as  will apparently result in a deliberate crime. 
State v. Broumt, 685. 
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11. The acts constituting the alleged attempt should be set forth in the 
indictment. Ibid. 

12. Several indictments, preferred a t  different times, but alleging the same 
facts in  different forms, will be treated a s  separate counts of one 
indictment. Ibid. 

13. I t  seems, that  in an indictment for slander, under s1113 of The Code, i t  
is not necessary to set forth the words spoken with the same par- 
ticularity as is required in  complaints in civil actions. I t  is only 
necessary to allege that they, "in substance," charged the female with 
incontinency. State v. Edens, 693. 

INFANT : 
Where i t  is  sought to show that  an infant has ratified a contract in  

regard to his property, made while he was an infant, evidence is ad- 
missible to show that the money received in pursuance of such con- 
tract was used for the infant's advantage, with his knowledge. This 
evidence does not of itself show a ratification, but is aclmissible a s  
explanatory of what occurred. Owens v. Phelps, 286. 

INJUNCTION : 
1. A decree or order granting or dissolving an injunction is not vacated 

by an appeal. Ween v. Grif ln, 50. 

2. A ~ u t y  who intentionally violates an interlocutory order, is guilty of 
contempt, although he acted in good faith upon professional advice 
honestly given, that  the appeal had vacated the injunction. Ibid. 

3. In  an action,to enjoin the collection of a judgment on the ground of 
want of jurisdiction in the court which rendered it, a transcript of 
the record should be set out, so that  the court can see from the record 
itself, whether or not there was a fatal lack of jurisdiction. Xeuille 
v. Pope, 346. 

4. Where the court has jurisdiction, errors in the judgment cannot be cor- 
rected by an injunction, but only by appeal, except where fraud is 
alleged. Ibid. 

5. Where it is sought to enjoin the collection of a judgment on the ground 
of want of jurisdiction in the court which rendered it ,  every pre- 
sumption is in favor of the jurisdiction, and it  must be made to 
appear affirmatively from the record, that the court had no juris- 
diction. Ibid. 

6. Where a feme cozert was sued with her husband, whom she instructed 
to make a proper defence to the action, which he failed to do;  I t  
was held, no ground for an injunction to restrain the collectio'n of 
the judgment, in the absence of fraud. Tbid. 

INJURIES TO HOUSES : 
1. One who peaceably enters upon land, believing a t  the time that  he had 

the right to do so, and erects houses thereon, but, being still in pos- 
session, tears them down and removes them upon discovering that he 
was upon the lands of another, is  not such a trespasser as  will sub- 
ject him to a conviction under g1062 of The Code. State v, Reynolds, 
616. 
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2. Possrssion, actual or conhtructive, is essential to the maintenance of an 
action for trespass. Ibid. 

INJURY T O  STOCK 
1. W h r w  $1 horse was feeding within three feet of a railroad track, in plain 

view of the eng i~~ecr ,  who did not slacken the spced of the train, or 
take other lfrecautiims, uutil the train mas within close proximity 
to the horse, and he had gotten upon the track, I t  w a s  hcld, negli- 
gencc. Bnou-dcn v. I$.  B. Co., 93. 

2. There is no reql~irernent a t  common law, and no statute in llir State, 
ohliging railrcad iwmpnnies to fence their tmclis. So, w h ~ r c  in WII- 

strutting a roil~oatl,  a portit111 of the ljlaintiff's pasture feni2e n a 5  
rcrnoved, and a cut about cight Swt clerp n a s  made whcri, tlic ftynce 
had lwen, into which the plaintiff's horse fell and was kjllivl ; J t  wns  
hc ld ,  that the railroad compmy was not liaMc. Jones v. 12. B. Co., 
328. 

1. Naviraticn upon a sound of lin~itctl a rm,  lying entirely within a Statc, is  
inland navigation, and is uot embraced in the provisions of the* Act of 
Congress. Itrv. Stats. of the U. S., 664282, 428!). M'oodhousr, v. Gain, 
113. 

2. Naviqntioil on Currituck Souncl, in this Stato, is inland naviqation. 
I hid,. 

INSANITY 
1. So where services were lcndercd b.v all attorney, which were paid for i,ut 

of tlic trust moncly hy an administrator who was afterwards judicially 
dcdared to be insme a t  fbe time the ser7vict% were rendcrtvl, the dis- 
I)urscn~ent will br allowed in the absrnce of any allegation that the 
srrvives of the attornry IVWC not necessary, Young v. Kcnncdy,  26.5. 

2. Whe1.c. evidence was offered tending to show that  tlie ventlor was of un- 
sound mind, and had executed tlie deed undrr an insane impulse and 
without etmsitlrration; I t  was he7d, that i t  was competent for those 
who clairnixd under thc xssailrtl deed to show lettcrs, tlcclarations and 
other acts of ilie vtmdor explanatory of Iris nioiivcs, and of thc con- 
sideration which moved him. Pitxywuld v. B l ~ e l t o r ~ ,  519. 

INTEREST : 
1. So, the ~)articls to a mortgage cannot stipulate for a hiylier rate of inter- 

est than that reserved by the mortgagcl, nor can they i~lcorl~orate any 
additional tlrht into the mortgage, nor <>an they a g r w  that arrears of 
iiltcrest sllould be caonvcrted inlo principal money, arid bcnr in te r~s t ,  
a s  against P U ~ R M C  cncumbrances, or other asqigneix of the ccjuity of 
redemption. Ballard v. Wi71iumts, 126. 

2. 111 applying these rulcs, a ventlor and vendee, when the purchase money, 
or a l~ortion thereof, remir i~~s  unpaid, will be regarded in tlie saruc 
light as  a mortgagor and mortgagee. I b i d .  

3. Where a bond or othrr i ~ ~ s t r u m e n t  for tlie payment of money, rlors not 
slmaify on i ts  face that interest is to be paid, interest is in  the nature 
of damages, and the payment of the principal money mill bar a n  



action for the interest, but where interest is stipulated for in the con- 
tract itself, i t  becomes a part  of the debt, and may be recovered, 
although the principal sum has been paid. King v. PhiFlips, 245. 

4. An agent or other person who is entitled by contract, or under the law, 
to compensation measured by a per centurn of the amount collected, i s  
authorized to a t  once deduct the amount of his commissions, and i s  
only accountable for the residue. Wilez~ v. Logan, 358. 

5. In  such case, in an action for a n  account, if the agent is charged with 
the entire amount collected, with interest, he is entitled to be allowed 
interest on his commissions from the date of the receipt of the money. 
Ibid.  

6. I n  an action to foreclose a mortgage, the mortgagor may show that the 
consideration of the bond secured by the mortgage is tainted with 
usury. Arrington v. Goodrich, 462. 

7. An agreement, entered into with full knowledge, and with the intent to  
pay and receive a greater rate of interest than is allowed by law, 
whereby i t  is stipulated that the party advancing the money shall 
receive a commission as a consideration therefor, in  addition to the 
legitimate interest, is usurious, and forfeits the interest. The  Code, 
$3836. Ibid.  

8. The mortgagor covenanted, in addition to the stipulation to repay the 
sums advanced with 8 per cent, interest, that  he would ship to the 
mortgagee for sale, "double the quantity of cotton necessary to pay 
the amount advanced, and in case of failure so to ship, to pay to the 
mortgagee two and one-half per cent. on the amount failed to be 
shipped a s  liquidated damages for the breach of this covenant." 
Whether such agreement is usurious upon its face, Q u w e .  Ibid. 

INTERLOCUTORY ORDERS : 
1. Appeals from interlcrcutory or subsidiary orders, judgments and decrees 

made in a cause, carry up for review only the ruling of the Court 
upon that specific point. The order, or judgment appealed from is not 
vacated, but further proceedings under i t  a re  suspended until i ts  
validity is determined. Meanwhile the action remains in the Court 
below. Greex v. Griffin, 50. 

2. A party who intentionally violates an interlocutory judgment of the 
Court is guilty of contempt although he may have acted in good faith 
upon professional advice honestly given. Ibid. 

3. An appeal from an interlocutory order only lies when i t  affects some sub- 
stantial right and will work injury to the appellant if not corrected 
before an appeal from the final judgment. Leak v. GovhgtOn, 193. 

4. Where an action was submitted to referees, and exceptions filed to their 
report, some of which the Court overruled, and returned the case in  
order to try the other issues raised by the pleadings, I t  was held, not 
to be an appealable order. Ibid. 

5. Whenever an order o r  judgment puts an end to the action or proceeding, 
or an interlocutory order will deprive a party of a substantial right, 
if the alleged error shall not be corrected before the final judgment, 
a n  appeal lies. EB pnrte Bpencer, 271. 
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INTERLOCUTORY ORDERS-Continued: 
6. Interlocutory orders are under the control of the Court, and upon good 

cause shown, they can be amended, modified, changed or rescinded, a s  
the Court may think proper. Mazwell v. Blair, 317. 

INTERSTATE COMMERCE : 
1. An act of the Legislature of a State, which undertakes to regulate the 

charges made by railroads for transportation on freight to be carried 
from one State to another, is unconstitutional and void. ~McGwiga?z 
v. R. R., 428. 

2. State interference with interstate commerce, is absolutely forbidden by 
the constitution of the United States, and the failure of Congress to 
take any action in the premises, does not give the States power to pass 
any law in relation thereto. Ibid. 

ISSUES : 
1. I t  is the duty of a party to an action to tender such issues as  he con- 

ceives are  necessary, to try the case upon the merits; and a n  exception 
made after the trial, that issues, which might properly have been sub- 
mitted were not, comes too late. Oakley v. Van Noppen, 60. 

2. The Court ought not to render judgment upon an aspect of the case not 
presented by the pleadings, or verdict upon the issues submitted to 
the jury. Ibid. 

3. I t  is not error for the Court to refuse to submit an issue not raised by 
the pleadings. Lewis v. R. R. Co., 179. 

4. A new trial will not be granted because of the submission of alleged im- 
proper issues, when they were submitted after argument and ~ ~ i t h o u t  
objection, and substantially cover the merits of the case. Clements v. 
Rogers, 248. 

5. When a material defence is pleaded, it  is proper for the Ccurt to submit 
an issue on it. Owens v. Phelps, 286. 

6. So where an action was brought by the heirs-at-law of a deceased vendee 
of land, asking that  the vendor be forced to make title to them, and 
he pleaded that the administrator had agreed with him to rescind the 
contract, which was ratified by the heirs-at-law, an issue as  to such 
ratification was properly submitted to the jury. Ibid. 

7. The verdict must be taken in connection with, and interpreted by the 
issue, and when by necessary implication the answer to the issue dis- 
poses of the matter in controversy, i t  will not be set aside, although, 
not so full as  might be desirable. R. R. Co. v. Purifoy, 302. 

8. So, where in an action to set up a lost deed, the jury found that the 
defendant had not executed a deed for any part of the land, but did 
not specifically find that no deed was ever executed, i t  was held, that 
the rerdict was sufficiently responsive. Ibid. 

9. Where a party to an action prepares issues which are submitted, 
and then objects to another issue submitted by the Court, he cannot 
be heard to  assign as  error that the Court did not submit an issue 
on a particular question, upon which he did not ask a n  issue. XCDon- 
ald v. Carson, 377. 



10. I t  is too late, after the trial, to complain that certain issues were not 
submitted to the jury, if they were nct asked for in apt time. Ibid.  

11. Where, in the opinion of the Court, additional findings are necessary in 
order to do justice between the parties, the case may be sent back for 
the trial of additional issues. Ib id .  

12. Where, under the Judge's charge, the appellant gets the substantial 
benefit of an issue raised by the pleadings, he cannot object, on 
appeal, that the issue was not submitted more formally, when he does 
not ask for such issue on the trial. Ibid.  

13. If there be an irreconcilable conflict in the findings of the jury upon the 
issues submitted, or between the verdict and the judgment, a new trial 
will be awarded. Xorrison v. Watso?z, 479. 

14. If the defendant, in a n  action to recover land, sets up the defence that 
he is entitled to a homestead therein, such defence is embraced, and 
should be considered, under the issue raised as to the plaintiff's 
ownership and right to the possession of the land. Ibid.  

15. Where a material issue is raised by the answer, although the matter is 
not alleged in the complaint, i t  is not error to submit an issue on it. 
Shaw v. ,VciVeiZl, 535. 

16, Where an issue is raised by the pleadings and submitted to the jury, i t  
is error for the Court to exclude any evidence pertinent thereto. 
Furrior v. Housto.n, 578. 

17. Nere matters of evidence should never be pleaded, as they do not raise 
issues, and when they are pleaded, they should be disregarded. Ibid.  

18. Where the defendant in his answer denied a material allegation in the 
complaint; but went on to state evidential facts ;  I t  was he ld ,  that 
the bad plea did not vitiate the good one, and it  should be treated a s  
surplusage. Ib id .  

JOINDER O F  CAUSES O F  ACTIOR': 
1. The p r d s i o n s  of The Code in regard to the joinder of causes of action, 

have not made any substantial change from the rules of equity prac- 
tice in regard to multifarious bills, except to enlarge the right to 
unite in one action different causes of action. Heggie v. Hill ,  303. 

2. Under the former equity practice, the bill was not multifarious, when 
there was a general right in the plaintiff, covering the whole case, 
although the rights of the defendants may hare been distinct. Ibid.  

3. Where there mere two mortgages on a tract of land, and it  was sold first 
under the second mortgage, and afterwards under the first, and then 
the interest of the purchaser a t  the sale under the first m o r t ~ a g e  mas 
sold under execution, an action by the purchaser a t  the sale under 
the second mortgage, against the purchaser a t  the execution sale, the 
purchaser a t  the sale under the first mortgage, and the first mortgagee 
alleging that the first mortgage debt \ms  paid, or nearly so, a t  the 
time of the sale under that mortgage, and asking judgment, 1st. For 
the possession of the land if the debt had been paid, and if not ;  2d. 
For an account of the amount due on the first mortgage, and for the 
payment to him of the excess of the purchase money after paying the 
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J0INL)ICIt 0&' CAUSICS O F  ACTION-Corbtinued: 
tlebt; I t  u ~ a s  held, that  the complaint was not multifarious, and a 
demurrw for mixjoinder of causes of cation would be overruled. Ibi t l .  

1. Wherc there is a conflict between the recollection of the trial judgc and 
couilsel as  to what a certaiu witness testified, i t  i s  uot error for tllc 
judgc to leave the matter to thc jury as  to  what thc evidencc is. 
~Spenee v. Bacter, 170. 

2. In  such case i t  i s  not crror for the trial judge to refuse to tell tile jury 
that  the witness had testified to certain facts, when his notes do not 
show any such testimony, and he has  no recollection of it. I t  is  
rntiroly propc'r for him to leave t l ~ c  matter to  the jury to  remember 
what the evidcnce was. Ibid. 

3. It is not crror for the Court to  refuse to charge the jury upon a poi i~t  
not raised by the pleadings, and upon which there is no ccmtrtrversy. 
LcJwzs v. M. IZ. Co. ,  179. 

4. While tho charge to the jury may be incorrect in purl, a new lrial will 
not be granted if the trial judge in a subsequent part of the cliarge 
eorrects i t  arid leavcs the mutters in ~wntroversy Iairly to the jury. 
I Did. 

5. If a spc~cial instruction adwd for  is substa~rtially given it  is all that is 
required. A party has no right to have his prayers for instruction, 
even if proper, given to the jury iu the very words in wl~icll they a re  
asked. Clcrnev~ts v. Rogers, 248. 

6. The Supreme Court will not coi~sider exceptions, u n l ~ s s  they point out 
in terms, or by reasonable implication, the error i~ltcl~dctl to be re 
viewed. So where t l l ~  ~ e c o r d  showed that  t11c appellaut excepled gerl- 
~ r i l l ly  to the entire charge, the cxceytion was not col~sidcred. lbld. 

7. Whcrc a party asks thc C'ou~t lo charge the jury that if the othcr p x t g  
has not satisfied them by a prey~onderanc~ of evidence, t h ~ y  should 
find a certni~k way, i t  is an atlmission that  there is some cxvitl(mcc to 
go to the juiy to prove thc fact. OWOLS v. P h d p ~ ,  286. 

8. I t  is too late t o  ask an instructio~r that  there was nu evidence to sustaiu 
a verdict on a certain issue after the ~ertlic't has been re~ulerccl. [Did. 

9. Wllen the e~ idence  on a question a t  issue is conflivting, the losing party 
canuot complain whcn the trial .jutlge leaves thcl question lo thc jury, 
with a11 impartial charge as  to thc law. Norc/ath v. Lewis, 296. 

10. The trial judge is not required, in thc abscnce (IS a l m y c r  for spccinl 
instructions, to prcscot the evidenec in his clurrgc in ex el y possib!(' 
asprct. I f  the parties desire more s~ecjf ic  instructions, thej must ask 
for them a t  the proper lime. [b id .  

11. Whcthcr the jury, havinq retired under instruclic,ns to \,hich t l~erc  was 
no cxccpiion, shall Ite rec2;rlled for further dircctiws, is within tlw 
discretion of the Court, and not reviewable. Lufoon v. Shcurin, 391. 

12. Where a party objects to a portion of an answer ruadr by a witness 
because i t  is not responsive, he should asli the Court to require i ts  
withdrawal, or to tcll the jury to disregard it. Denzing T. G u t n c ~ ,  
528. 
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JUDGE'S CHARGE-Continued: 
13. It is the duty of the appellant to show error, and if the Court cannot see 

from the record that  a charge given to the jury is erroneous, i t  will 
not grant a new trial. Zbid. 

14. Where the evidence presents the case in two aspects, i t  is proper for the 
trial Judge to charge the jury upon the law a s  i t  arises upon both 
aspects, and then leave the question of fact to  be passed on by the 
jury. Epence v. Clapp, 545. 

15. The effect to be given to testimony is exclusively for the jury, and it is 
error for the trial Judge, in his charge, to instruct them that in find- 
ing a fact, they must be guided by the rules which the Chancellor has 
laid down for their guidance, where they were required to  pass on the 
facts. FerraZl v. Broaflwny, 551. 

16. So, while a Chancellor would require very strong evidence to rebut the 
fact of marriage where the parties have lived together as  man and 
wife, and hare generally been so reputed to be, after the death of one 
of them, i t  is error for the Judge to charge the jury that  they must be 
governed by this rule. Zbid. 

17. I n  cases where the character of the evidence is suspicious, the trial 
Judge may call the fact to the attention of the jury, as in the case of 
accomplices, or near relatives of the accused, or of fellow-servants, o r  
of a witness who has m o r n  falsely in a part of kis testimony, but 
these matters of discredit are  for the jury to consider, and the Judge 
can only caution the jury, so a s  to induce them to make a careful 
scrutiny of such evidence. Zbid. 

18. An inadvertent, erroneous instruction to the jury, accompanied by a n  
explanation, or modification, which in effect corrects the error, will 
not be considered sufficient to award a new trial, unless i t  clearly 
appears that the jury was thereby misled and the appellant suffered 
wrong. State v. Keen, 646. 

19. A general statement that the appellant "excepted to the whole of the 
charge of the Court," is  too vague, and will not be considered on 
appeal. State v. Nipper, 653. 

JUDGMENT : 
1. The Court ought not to render judgment upon an aspect of the case not 

presented by the pleadings, or verdict upon the issues submitted to 
the jury. Oakley v. Van Noppen, 60. 

2. I n  a n  action to recover for work and labor upon the construction of a 
house, the Court may, in  a judgment for the amount due, decree a 
lien on the premises therefor. Zbid. 

3. Where plaintiff sues on a note, and the defendant admits the cause of 
sction, but pleads a counter-claim sounding in damages, which is the 
only matter tried before the jury, who find a verdict in the defend- 
ant's favor, the amount of the note sued on by the plaintiff must be 
deducted from the damages given by the jury, and judgment only 
entered for the balance. Bush v. Hall, 82. 

4. Upon appeals, the Supreme Court will enter such judgment or decree, 
as  upon inspection of the whde record, it  shall appear, ought to be 
rendered. Zbid. 
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JUDGMENT-Qontimed: 
5. A judgment by default final cannot be rendered unless the complaint is 

verified. Hammerslaugh v. Farrior, 135. 

6. Where the judgment was rendered in the Superior Court against three 
defendants, only one of whom appealed, the Supreme Court, upon 
affirming the judgment, will remand the case, in  order that  the judg- 
ment may be enforced against all  of the defendants. Baxter v. 
Wilson, 137. 

7. Where a judgment was rendered on the 20th of October, 1873, and a n  
action was brought on the judgment on the 20th of October, 1883, 
i t  was held that  the statute barring actions on judgment in  ten years, 
was a defence to the action. Cook v. Xoore, 1. 

8, A judgment by default final cannot be entered when the complaint is 
unverified. Hartman v. Pawtor, 177. 

9. Where the complaint only alleges the value of the goods sold, but does 
not allege a promise to pay, a judgment by default final cannot be 
rendered. Ibid. 

10. A judgment confessed under Section 571 of The Code, must contain a 
verified statement of the facts and transactioiis out of which the in- 
debtedness arose. Where the affidavit of the debtor set out that he 
was justly indebted to the judgment creditor in a certain amount, 
but did not embrace the account which was filed, I t  was held, not a 
compliance with the statute, and that the judgment was void. Dcven- 
port v. Leary, 203. 

11. By virtue of the Constitution of the United States, and Acts of Congress 
in  pursuance thereof, the judgments of other States are put upon the 
same footing as  domestic judgments. They a re  conclusive of all 
questions involved in them, except fraud in their procurement, and 
whether the parties were properly brought before the Court. Miller 
v. Leach, 229. 

12. Where husband and wife a re  jointly sued for the wife's land, the plain- 
tiff is  not entitled to a judgment for the husband's interest upon his 
failure to answer. Walton v. Parish, 259. 

13. Where the court has jurisdiction, errors in t:!e judgment cannot be cor- 
rected by an injunction, but only by appeal, except where fraud is 
alleged. Neville v. Pope, 346. 

14. Where i t  is sought to enjoin the collection of a judgment on the ground 
of want of jurisdiction in  the court which rendered it, every pre- 
sumption is in favor of the jurisdiction, and i t  must be made to 
appear affirmatively from the record, that the court had no jurisdic- 
tion. I bid. 

15. A motion in the cause is the proper remedy for setting aside an irregu- 
lar judgment. Ibid. 

16. If by the inadvertence of the Court, or of any one acting for it, the 
judgment entered, or record made, is not in conformity to that  pro- 
nounced or ordered, the Court may a t  any time, upon the application 
of any person in interest, or ex mero motu, correct i t  so that  i t  shall 
truly express the action of the Court. This jurisdiction is distinct 
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from that  conferred by 8274 of The Code, which prolvides a remcdy 
for relief agaiiist excusable mistakc, &v., of parties to the action. 
Gtrickland v. GtrickZand, 471. 

17. The Supreme Court examines the whole record on appcal, and pro- 
nounces such judgment a s  shall appear ought to be rendered thereon. 
Mo9-r.iso.n v. Watson, 479. 

18. Under the p r ~ s e n t  system, a judgmcnt in an action to recover land is a s  
complete a n  estoppel a s  in any other action. Benton v. Bmtow, 559. 

19. I f  a prisoner, rrnder sentence of death, is respited and escapes, and is 
riot recaptured before the day fixed for the execution, the Judge of 
the Superior Court may, a t  a subsequent term, direct the sentence to 
be carried into effect. State v. Curdwell, 643. 

20. Thc Court has power during the tcrm to correct or modify a n  unexe- 
cutcd judgment in criminal a s  well a s  civil matters. Xtute v. Manly, 
661. 

JUDGMENT-DORMANT : 

I n  a n  application to revive a dormant judgment, the aitidavit of the judg- 
mcnt creditor i s  not the only evidei~ce upon which the Clerk may pro- 
ceed, and when the judgment debtor is present, and makes no objec- 
tion to the order, i t  is sufficient evidence to warrant the revival of 
the judgment, although the jutlgment creditor docs not make a n  
affidavit a t  all. Ilintov~ v. Roach, 106. 

1. A stranger purcbas in~  a t  a sale under an execution issued on a n  irregu- 
lar judgment, gets a good title, arid even tho plaintiff in the judqment 
gets a good title, unless the judzment is afterwards set aside, upon a 
motion by a party to the judgmcwt who is prcjudicc%d by the irregu- 
larity. Hinton, v. Roach, 106. 

2. A motion in the cause is the proywr remedy for setting aside a n  irrcgular 
judgmcnt. Ncz;iTle v. l'opc, 346. 

JUDICIAL SALE : 
Where, in a proceeding to sell land hy decree of a Court, the pleadings 

and proceedings purport to scll a perf(3ct title, a purchaser a t  such 
salc will not be required to pay the moncy and talre the land, if i t  
turns out that the titlc is i m ~ m f e c t ;  but where the truc state of the 
title is set out in the pleadings, be will not be released from his bid, 
if the title is not good. Ecclcs v. Timmons, 540. 

JURISDICTION : 
1. A want of jurisdiction apparent on the recvrd will be taken notice of by 

the Supreme Court, although not pointed out by demurrer. Bmaw 
v. Cohew, 85. 

2. The jurisdiction of a Court of Equity to remove a cloud upon titlc, is 
founded on the inadequacy of the remedy a t  law, and it does not arise 
when the plaintiff has  a remedy by a n  action a t  law. Byerlg v. Hum- 
phrey, 151. 
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3. A f e m c  covert  may be sued i n  the court of a justice of the peace, for a 
debt due by her, or on a contract made by her before marriage, or for 
a dcbt contracted by her as  a free-trader. NeviZk  v. Pope,  346. 

4. I n  an action to enjoin thc collection of a judgment on the ground of 
went of jurisdiction in  the court which rendered it, a transcript of 
the record sl~oulcl be set out, so that  the court can see from the record 
itself, whctllcr or not there was a fatal lack of jurisdiction. i b i d .  

5. Where the court has jurisdirtion, ei'rors in the judgment cannot be cor- 
rected by ;in injunction, but only by appeal, except where fraud is  
allcgcd. Ib id .  

6. W l i ~ r e  i t  is sought to enjoin the collection of a judqmcnt on the ground 
of want of jurisdii2tion in  the court which rendered it, every presump- 
tion is in favor of the jurisdiction, and i t  must be made to apDear 
afLirrnatively from the iccwrd, that  the court had no jurisdiction. 
Ib id .  

7. A motion in the came is thc proper r'cmedy for setting aside an irregu- 
l a r  judgmcnt, and not a n  injunction. Ibid.  

8. Where a f e m r  covert was sucd with her husband, whom she instructed 
to  makc a proper defence to the actiou, which h c  failed to do ; I t  w a s  
Irel& no ground for a n  injunction to restrain the collection of the 
judgment, in the abscnce of fraud. Ib id .  

9. The defence 02 coverturc must bc made in apt  time in order to be avail- 
able. l b i d .  

JURISDICTION-CLE12KS O F  THE SUPERIOR COURT : 

1. Although the oglw of "Probate Judge" is abolished, the powers and 
jurisdiction of that  oficer are  no\.v exercised by the Clerks of the 
Superior Court-not as  the servar~t  or ministerial officer of or acting 
a s  and for the Superior Court, but a s  a n  independent tribunal of 
original jurisdiction. E d w a r d s  v. Cobb, 4. 

2. The Clerks of Superior Courts have jurisdiction of proceedings for the 
rcmoval of executors and administrators. I W d .  

3. Whether the Superior Courts have such original jurisdiction, Q u a r e .  
I bid. 

4. The practice upon application to remove executors imd administrators, 
discussed by AIerrimon, J. Ib id .  

5. I n  appeals from the Clerk, in that  class of cases of which he has juris- 
diction, not as  and for the Court, as  in special proceedings, but i n  his 
capacity a s  Clerk, such a s  the auditing the accounts of executors and 
administrators, i t  is not ilecessary that  he should preparc and trans- 
mit to the Judge any statement of the case on appeal. h's I'arte 
Spencer.  271. 

JURISDICTION-JUSTICE O F  THE PEACE : 
1. I n  an action before a Justice of the Peace in  which two causes of action 

were allcgcd, the first sufficiently but the second defectively, for want 
of proper averment of jurisdictional facts, the Justice may proceed to 
judgment upon the first. Binger Mfy. Go. v. B a v e t t ,  36. 
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JURISDICTION-JUSTICE O F  THE PEACE-Gontinued: 
2. I n  a n  action before a Justice of the Peace for the recovery of the value 

or return of property under Section 267 of The Code, it must be 
averred in the summons that the value thereof does not exceed fifty 
dollars. Ibid. 

3. The Justice of the Peace, or the Superior Court on appeal, has power to 
make such amendments to the record of an action that will bring i t  
within the jurisdiction of the Court where i t  originated. Ibid. 

4. A proceeding under the statute (The Code, $1790), to establish a claim 
against a feme covert, and to have a lien declared for materials fur- 
nished, and work and labor dbne, in  erecting a house on her land, 
must be brought before a Justice of the Peace, if the amount claimed 
is under two hundred dollars. Smaw v. Cohen, 85. 

5. Where the proceeding is not under the statute, but a civil action, to  
coerce payment out of the separate estate of a feme covert, for her 
contracts, the Superior Court alone has jurisdiction, although the 
amount be less than two hundred dollars. Ibid. 

6. A feme covert may be sued in the court of a Justice of the Peace, for a 
debt due by her, or on a contract made by her before marriage, or 
for  a debt contracted by her as  a free-trader. Neville v. Pope, 346. 

JURISDICTIOK-SUPERIOR COURT : 
1. Whether the Superior Courts have jurisdiction of proceedings to remove 

executors and administrators, Qumre. Edwards v. Gobb, 4. 

2. A r a n t  of jurisdiction apparent on the record, will be taken notice of by 
the Supreme Court, although not pointed out by a demurrer. Smaw 
v. Gohen, 85. 

3. A proceeding under the statute (The Code, $1790), to  establish a claim 
against a feme covert, and to have a lien declared for materials fur- 
nished, and work and labor done, in erecting a house on her land, 
must be brought before a Justice of the Peace, if the amount claimed 
is under two hundred dollars. Ibid. 

4. Where the proceeding i s  not under the statute, but a civil action, to 
coerce payment out of the separate estate of a feme covert, for her 
contracts, the Superior Court alone has jurisdiction, although the 
amount be less than two hundred dollars. Iba'd. 

5. Moneys paid into the office of the Clerk of the Superior Court, by exec- 
utors, administrators and collectors, under the provisions of The Code, 
$§I543 and 1544, do not pass into the jurisdiction of the Superior 
Court, but the Clerk receives and is responsible for them, officially, as  
a public depository. Ez Parte  Qassideg, 225. 

6. It is the duty of the Clerk on demand promptly to pay over such moneys 
to those who were entitled to receive them from the executor, admin- 
istrator, or collector; and should he fail to do so the same remedies 
a r e  available as  against him as  are  provided by Sections 1510 and 
1511 of The Code, against executors, administrators and collectors. 
I bid. 

7. The Superior Court has no jurisdiction upon petition, motion or sum- 
mary orders to direct the disposition of such moneys. Ibid. 
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JURISDICTION-SUPERIOR COURT-Continued: 
8. Since the adoption of the Constitution of 1868, the Superior Court ad- 

ministers both legal and equitable rights, and when necessary both 
are  administered in the same action. Vegelahn v. Xmith, 254. 

9. I n  appeals from the Clerk acting not a s  and for  the Court, but in his 
capacity a s  Clerk, the Judge can either find the facts himself, o r  he 
can submit them to a jury. Eo Purte Xpmcer, 271. 

10. The Court has power, during the term, to correct or modify a n  un- 
executed judgment in criminal a s  well a s  in civil actions. State v. 
Manly, 661. 

JURISDICTION-SUPREME COURT : 
1. Where there is any evidence to support the finding of fact by a rcferce, 

the jurisdiction of the Supreme Court is limited to correcting any 
errors of law, and the findings of fact are  conclusive. W U P ~  v. 
Logan, 358. 

2. The Supreme Court examines the whole record transmitted to  i t  upon 
appeal, and pronounces such judgment as  shall appear to  i t  ought to 
be renderrd thereon. The Cock, s957. Morrisom v. Watson, 470. 

JURY : 
1. A challenge to a juror must be made before the jury i s  empaneled, and 

if not made in apt time, it is a matter in the discretion of the trial 
Judge whether he will set aside the verdict. Bazter v. Wilson, 137. 

2. So where one of the jurors was related to the plaintiff, but no objection 
was made on this ground until after verdict, the refusal of the trial 
Judge to set aside the verdict cannot he assigned a s  crror on the 
appeal. Ibid. 

3. The testimony of a juror will not be received in support of a motion to 
set aside a verdict in which he has joined. Lafoon v. Shcarin, 391. 

4. Upon a challenge t o  the favor, the Court is  the judge of the qualifica- 
tions of the juror, and its determination is not rc14ewable. State v. 
Green, 611. 

5. The Court may, in its discretion, permit a juror to be challenged by Ihe 
State for cause, after he bas been tendered to the defendant and bc- 
fore tho jury is  empaneled. Ibid. 

6. A juror who, on his voir dbe, states that he has formed and expressed 
a n  opinion upon the guilt of the defendant based upon rumors, but 
that  his mind is not so fa r  prejudiced thereby that  he could not ren- 
der a fair and impartial verdict, is a competent juror. IFid. 

JUSTICE O F  T H E  PEACE : 
1. I n  a n  action before a Justice of the Peace in  which two causes of action 

were alleged, the first sufficiently but the second defectively, for want 
of proper averment of jurisdictional facts, the Justice may proceed to 
judgment upon the first. Rimgcr M f g .  Go. v. Barrett, 36. 

2. I n  an action before a Justice of the Peace for the recovery of the value 
o r  return of property under See. 267 of The Code, it  must be averred 
in the summons that  the value thereof does not exceed fifty dollars. 
Ibid. 
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JUSTICE OE' THE PEACE-Co?ztinae&: 
3. The .Justice of the Peace, or the Superior Court on appeal, has  power to 

make suiph amendments to thp record of a n  action that will bring i t  
within the jurisdiction of the Court where it originated. TbicX. 

LANDLOItD AND TENANT : 

1. A tenrtnt is istopped to deny his landlord's title, but when the plaintiff 
fails ttr show any titlc in himself, and re1ic.s entircly on this estoppel, 
tlir judqmeut shonltl only bc that  he recover the possession, and the 
dcfcndant should kw lcft free to ass& any titlc he mxy have in an- 
other action. /Icaton v. Ber~tow, 559. 

2. Where the plaintiff sued for two tracts of land, and the defendant denied 
thcxre was any contract of rwting as to o i ~ c  of them, and the plaintiff 
testified that  he intended lo rent all the land he had title to, and that 
tlw defendant had thc right to c.nltivate bolh iraits,  but that  he did 
not expressly mention the one in dispute, I t  was held, suLLicicnt evi- 
dplrce to eatend the estoppel to both tracts. Ih id .  

LARCENY: 
1. Thc tieicxndant purchased a horse, but upon the condition that the titlc 

was not to pass until the piice %as  paid; Bailinq to yay, thc vendor 
recirvcrcd possessiou, and thPI'eLl)o~l the defrndant, in  the night, 
secretly took the horsr from the vendor's stable and c : ~ ~ r i e d  i t  away 
in a rrra!~ner indicating a felonioux purposc. HcZd, that  a charge to  
the jury that the dcfc~ldilllt would he guilty of larceny if the taking 
was not under a bov~a f i d ~  belief that  h r  had the property, or an 
intcrest in the horse, was not rrroneous. Atatc v. Y'l~ompson, 596. 

2. A genernl rerdicat of guilty upon an indictment c ~ n t n i i ~ i n g  two counts- 
one for larceuy aud the other for recziving- will he sustainetl, if the 
evidenrc justifies either. State v. Atroud, 626. 

3. Thcre are  no accessories before the fact in larceny; all who aid, abet, 
advise or procure the crime a r r  principals. /bid. 

4. To constitute the crime of receiving i t  is not necessary that  the stolen 
g o d s  sliould be traced io the actual personal possession of the pi~rson 
c2harged; i t  is  sufficient if i t  be shown that they were received by his 
agent or servant, or a t  his instigation deposited in some place dircctcd 
by him, he Irnowing that they were siolcn. Ib id .  

6. An intlictmn~t for larceny should describe thc property alleged to bc 
stolen wilh such particularity a s  will enable the Court to see that i t  
is the subject of larceny; that  will enable the accused to prepare 
any defence he may have, and protect him against a subsequent pros- 
ecution for the same art. Htate v. N i p p c r ,  65.3. 

6. The charge that the defendant stole "three bushc~ls of corn," is supported 
by proof that  he stole three bushels of corn "in the ear." 1 6 a .  

LEGACY : 
1. A bequest of a pecuniary legacy "out of the estate," o r  "to be paid," 

o r  "to be raised out of my estate," is a charge first upon the perscmal, 
and after its exhaustion; upon the rcal estate of the testator, unless 
it  can be seen from the context, or other parts of the will, tha t  these 
terms were used in a more restricted scnse, and included only the 
personal estate. Worth v. Worth, 2.39. 
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2. The testator having, in  the first clause of his will, given a pecuniary 
legacy to his wife to  be paid to  her in  cash or bonds a t  her option, 
out "of my estate," and in subsequent clauses made specific devises 
of the grcater part of his "real estate," but in disposing of his per- 
sonal property used the terms "my estate." HcZd, that  the real estate 
specifically devised was not chargeable with the payment of the 
pecuniary legacy to the wife. Ibid.  

3. The tmtator bcqixeathetl to  his son M., "four hundred dollars, to be paid 
him a s  follows: Upon the death of my wife. hc shall recover forty 
dollars, and forty dollars annually thereafter, till the payments 
amount to  four hundred dollars. The payments shall be made by my 
son J. and daughter E., each paying twenty dollars annually, and the 
property bequeathed to them shall be chargeable with said payments." 
.J. was appointed and qualified as  executor. The property devised to 
E. was delivered to her, and that  devised to .T. was accepted by him. 
IIeZd, That the devise to E. and J. was of specific property, encum- 
bered by the legacy to M., and upon the delivery to E. of hcr share, 
and the clection of J. to take his, the twxutor was tliscliarged of all  
liability in his fiduciary and representative character, and each be- 
came separately liable for  a moiety of the legacy to bc paid as  di- 
rected. Hiwcs v. ITincs, 482. 

LIEN 
1. In an action to recover for  work and labor upon the construction of a 

house, the Court may. in  a judgment for the amount due, decree a 
lieu on the premises, therefor. Occkley v. Van Noppcn, 60. 

2. A proceeding nndcr the statute ( T h e  Code, #1790), to establish a claim 
against a married woman imd to have a lien declared for materials 
furnished and work and labor done in erecting a house on her land, 
must be brought beforc a Justice of the Peace, if the amount claimed 
is under two hundred dollars. &maw v. Cohen, 85. 

3. A lien is  a light by which a person has the right to obtain satisfaction 
of a debt out of ~tropcrty belonging to the debtor. Ffiek v. HiZMard, 
117. 

4. 111 the absence of a special contract, one partner has no lien on his cc+ 
partner's interest in  the partnership property for individual debts due 
him fmm the co-partner. Evans v. Ijryan, 174. 

5. I n  order to constitute a n  agricultural lien, under the statute, the ad- 
vances must have been made in order to raise the crop to which the 
lien attaches. Woodlicf  v. Harrls, 211. 

6. I t  is nbt necessary for i ts  validity, that a mortgage on crops then grow- 
ing or t o  be planted, should contain a provision that the mortgagee 
should have thc right t o  take possession on default. Ibid.  

7. Where a mortgage of a crop to be thereafter produced, dcscribcd i t  a s  
follows: "gives to M. W. a lien on all crops raised on lands owned 
or rented by me during the present year," and i t  was found by the 
jury that  the mortgagor owned a farm on which the cotton in dis- 
pute was raised ; I t  was h Z d ,  that  the description mas sufficient, irnd 
the mortgage valid. D i d .  
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8. Possession of the chattel on which a licn is claimed for work donc a t  
common law, is absolutely necessary for the existence of the licn, 
aud by the surrender of the possession, the lien is  lost. McDougalZ v. 
Crapon, 292. 

9. Undcr the statute in reyard to the liens of laborers and artisans, if the 
laborer has possession of the chattel on which he claims a lien, he 
can enforcr it  by a sale, but if he surrenders it, he loses his lien both 
a t  conlmon law imd under the statute. Ibid.  

10. I f  the laborcr hns never had pcisscssion of chattel on which the lien is 
claimed, or in cases whcn he cannot gr t  ~ossrssion, a s  in cases of re- 
pairs to houses, he ran enforce his lien in the manner provided by the 
statute. Ibid. 

11. So, whcrc a wagon was repaired by a laborer, who surrendered it  to the 
cwner before payment was made, i t  was hcZd, that the laborer had 
no lien on the wagon, either a t  common law or undcr the statute for 
his work done and materials furnished i n  making the repairs. Ib id .  

LIQUOR : 
1. A number of pcrsons in the city of Iialeigh, in 1585, org:mized a club, for 

social arid literary purposrs, and became duly incorporated under the 
g c n ~ r a l  law. Incidental to the main purposes of the organization, the 
members, but no other persons, were permitted to purchase from the 
defendant, i ts steward, mrals, cigars and liquors, which wcre fnr- 
nished by the club a t  a price fixed by i ts  officers, 5ufRcient to covcr 
the cost, but not for the purpose of profit. I n  1886, an elcction was 
in ILaleiqh township, under the L ~ c a l  Option Act, a t  which a majority 
of the votcs wcre cast for prohibition. Hcld, 

(1.) That the furnishing liquors t o  the members of the club under these 
circumstances was a sale. 

(2.) That such sale was in  violation of the Local Option Act, and the de- 
fendant was guilty of a mistlemeanor. &'ta,te v. Lockyc~r,  633. 

2. The commissioners of Dare county, under the Act of 1876-'77, ch. 260, 
as  amendcd by ch. 38, Laws Special Session of 1180, have no power to 
grant licenses to  sell spirituous liquors except "at Nag's Head Hotel 
during the mouths of June, July, August and September." Atate v. 
Moo&j, 656. 

3. The words "at Nag's Head TIotel" meau the locality of the prtmises 
forming part of or used with the buildings generally h o w n  by that 
name a t  the time of the enactment of the statute. In id .  

LOCAL OPTION : 
1. A numbcr of persons in the city of Raleigh. in 1885, orgtnized a club, 

fo r  social and literary purposes, arid became duly incorporated under 
the general law. Incidental to the main purposes of the organization, 
the members, but no other persons, were permitted to p r c h a s e  from 
the defendant, its steward, meals, cigars and liquors, which were 
furnished by the club a t  a price fixed by its officers, sufficient to cover 
the cost, but not for the purpose of profit. I n  1886, an election was 
i n  Raleigh township, under the L o a l  Option Act, a t  which a majority 
of the votes were cast for prohibition. Held, 
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LOCAL OPTION-Continued: 

(1.) That the furnishing liquors to the members of the club under these 
circurnstanccs was a sale. 

(2.) That  such sale was in violation of the Local Option Act, and the de- 
fendant was guilty of a misdemmnor. State  v. Lockyear, 633. 

2. The commissioners of Dare county, under the Act of 1876-'77, ch. 260, 
as  amended by ch. 38 Laws Special Session of 1880, have no power to 
grant licenses to sell spirituous liquors except "at Nag's Head Hotel 
during the months of June, July, August and September." Stale v. 
Moody, 656. 

3. The words "at Nag's Head Hotel" mean the locality of the premises 
forming par t  of or used with the building grnerally known by that 
name a t  the time of the enactment of the statute. I bid.  

MANDAMUS : 
If  the term of the oficc into which the plaintiff, in  mandamus, demands 

to bc inducted, expires before final judgment, the Court can do nothing 
but dismiss the action. Colvard v. Commissioners, 515. 

MANSLAUGHTER : 
The prisnncr and deceased quarrelcd, and both evinced a millingness to 

fight, but were prevented by other persons-the prisouer went off, but 
came back, when the deceased presented a loaded gun and commanded 
him to stand-the prisoncr went into a house near by, but out of 
sight of deceased, and procured his gun and returned to the deceased, 
who immediately fired upon and slightly wounded the prisoner, and 
then sa t  his gun down-the prisoner then shot and Billed deceascd. 
Hcld,  

(1.) That the prisoner was a t  least guilty of manslaughter. 

(2.) That  i t  was not error in the Court to charge the jury that  under the 
circumstailces of this ease, if they believcd the evidence, the prisoner 
was guilty of manslaughter. State v. Crane, 619. 

MARRIAGE : 
1. Whilc n Cliancellor would rcyuire very strong evidencc to rebut the fact 

of marriage where the parties have lived together a s  man and wife, 
and have generally b~wn so reputed to be, after the death of one of 
them, i t  is error for the Judge to charge the jury that  they must be 
governed by this rule. PerralZ v. Broadway, 551. 

2. Where a man and wonmil have lived togcth'er in  adultery, the burden of 
proof is on those who allege a subsequent marriage to prove it, and 
the fact that  there was a general reputation in the community that  
they werc afterwards married, and the declarations of the man that  
such was the casc, does not require strong and convincing evidcucc to 
rebut it, but it must be left to the jury to decide the fact OF marriage 
upon a preponderance of evidence. Ibid. 

MARRIAGE SETTLEMENT : 
1. Whcre, in 1862, a husband was about to enter military service, made a 

deed to his wifc of certain land, for hcr support, but retained suffi- 
cient property to pay all of his existing debts; I t  u7as held, that  the 
co~~sideration was a meritorious one. Walton v. Parish, 259. 
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MARRIAGE SETT1,EMENT-Contiwed: 
2. Such clecd relates back after 'egistration to its datc, and is not a mar- 

riage settlement, which is only valid from its registration. Ibid. 

3. An executory aqreemcnt made between persons competent t o  contract, in 
caontrmplation of marriage, wherein it is stipulated 13y thc wifc, that 
she shall take a n  equal sbarc with the heirs-at-law and clistributees of 
thc hushand "in lieu of dower and any other provision made and pro- 
vidcd by law for widows of clecaeascd pel-sons," will be enforced by 
the Courts in the exercise of their equitable jurisdiction. Brooks v. 
Austin, 474. 

MAILltIED WOMEN : 
( See I~USBAND AND WIFE.) 

,MASTER ANI) SERVANT : 
1. 9 mastcr is hound to furnish to his scrvant, tools and appliances reason- 

ably good and proper for the work the servant is to do, and to do 
everything csscntinl to thc proper prosecution of the work, without 
exposing the servant to  any unnecessary danger, but his is not a 
guaranty of his safety, nor is he bound to protect him against his 
own neglect. Plrmanls v. R. I t .  (To., 105. 

2. One who enters upon the land of another, af ter  being foxbidden, a s  the 
servant, and a t  thc command of a bonu fide clairnant, is not guilty of 
any criminal otknce. Stnte v. Wins lw ,  649. 

MONEY ITAD AND RECEIVED : 
The rulc that  when onc person takes and sells the personal property of 

another, the latter may waive the tort and recover the money, em- 
braces the case wliere thc person sued received the money in conse- 
quence of the action of a Conrt whosc jurisdiction and process he 
invoked for that  purpose. OEue v. O h e ,  485. 

MORl'GAGE : 

1. The distincaticln hctwecn a pledge and a mortgage of personal propcrty is, 
(1) that in the former tlre title is retained by the pledger, while in 
tire latter, i t  passes to  the mortgaqee, and (2) that, the delivery of 
the possession of the property to the pledgee, is ahsolutely essential 
lo a pledge, tvhile, b("tu'ecn the parties, but not against creators  or 
purchasers, such delivery is not necessary to the validity of mortgage. 
McCoy v. Lassiter, 88. 

2. At common law, delivcrg and retention of the custody of the property, 
was necessary to the validity of a morlgaqe, as  against creditors and 
purchasers, but now, by statute, registration is substituted therefor. 
Ibid. 

3. A mortgage of chattels, in parol, is good, between the parties. No par- 
ticular form of nords  i s  rwcessary to the constitution of such a mort- 
gage. I t  is sufficient if i t  appear that  the parties intended it to 
operate a s  such. Ibid. 

4. No particular words of conveyance arc ncccssary to make a mortgage of 
personal property. Fr.iclc v. Hilliard, 117. 
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5. Thc status of the mortgage relations, after the transfer of any interest 
by thc mortgagor to a third party, cannot be cliauged to the detriment 
of the Iatter, without his consent. Ballard v. Williams, 126. 

6. So, the parties to a mortgage cannot stipulate for a higher ratc of inter- 
cst  than that  reserved bg the mortgaqr, nor can they incorporate any 
:rdditional debt into the mortgagc, nor can they agree that arrears  of 
interrst should be eonvertrd into principal mmcy and bear interest 
a s  against puisnc encumbrancers, or other assignee of the equity of 
redeml~tion. I b i d .  

7. In  ap~~ly ing  these rules, a vendor and vendee, when thc purchase money, 
or a portion thercof, rcrnains unpaid, will be regarded in the same 
light as  a mortgagor and mortgagee. Ibid. 

5. Where it appcared that  the dcfendant had a registered mortgage on the 
land of the plaintiff, purporting to be signed by the plaintiK, but i t  
was admitted that said mortgage was a Sorgcry, and that the plainlift' 
had never executed it, a Court of Equity will entertain a suit to re- 
move the cloud upon the plail~tiff's title, although he is still in posses- 
sion of the land. Byerlg v. IIumphreu, 151. 

9. Where, in an action to have an alleged forged mortgage cancelled a s  a 
cloud upon title, thc defendant sets up as  a drfcnce, that tbe money 
advanced upon such forged mortgage was used to pay off a prior 
gcnuiiic mortgage, and asks to bc subrogated to thc rights of thc first 
mortgagee; I t  was  held, that thcse facts could not bc pleaded either 
as a deter~ce or counter-claim in this aclion, but the dcfrndxnt must 
set them up in a new action. lb id .  

110. I n  an action to  foreclose a mortgage, the mortgagor may show that  thc 
consider:ltiorr of the bond secured by the mortgage is tainted with 
usury. Awington v. Goodrich, 462. 

11. Thc mortgagor covenanted, in addition lo  the stipulation to repay thc 
sums advanced with 8 per ccnt. interest, that he would ship to the 
mortgagee for sale, "tlouble t l ~ c  quantity of cotton necessary to pay 
thc amount advanced, and in case of failure so to ship, to gay to the 
rnortgagw two and one-half per cent. on the amount failcd to  be 
shipped as  liquidated damages for thc breach of this covenant." 
Whether such agreement is usurious upon its face, Quare. I b i d .  

12. Mortgages are  good in ter  partcs without registration. WilZiams v. Jones, 
504. 

13. A mortgage both of land and personal property may bc registered after 
the death of the mortgagor. Ib id .  

14. The registration of a mortgage after a commission in banlrruptcy, is  
good against the assignee. Ib id .  

15. Where a husband mortgaged a horse, but the mortgage was not regis- 
tered until after his death, and prior to its registration thc horsc was 
assigncd to the widow a s  a part of her year's support; I2 was  held,  
tha t  the widow took the pro1)ert.y subject to  thc mortgage lien. I b i d .  

16. Where the land laid ofp :rs a homestead is subject to a mortgage, no 
question affecting thc rights and priosities of the mortgagee can be 
raised unless he is a ~jar ty to the action. R a v  v. Thornton, 671. 
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MOTION I N  THE CAUSE : 
A motion in the cause is the proper remedy to set aside a n  irregular judg- 

ment. Neville v. Pope, 346. 

MULTIFARIOUSNESS : 
1. The provisions of The Code in regard to the joinder of causes of action, 

have not made any substantial change from the rules of equity prac- 
ticc in regard to multifarious bills, except to enlarge the right to 
unite in one action diEerer~t rauscs of action. Heggie  v. Hill, 303. 

2. Under the former equity practice, the bill was not multifarious, when 
there was a general right in the plaintiff, covering the whole case, 
although the rights of the defendants may have been distinct. Ibid. 

2. Where there wcre two mortgages on a tract of land, and i t  was sold first 
under the second mortgage, and afterwards under the first, and then 
the interest of the purchaser a t  the sale under the first mortgage was 
sold under execution, Rn action by the purchaser a t  the sale under the 
second mortgage, against the purchaser a t  the execution salc, the pur- 
chaser a t  the sale under the first mortgagc, and the first mortgagee 
alleging that  the first mortgage debt was paid, o r  ncarly so, a t  the 
time of the salc under that mortgage, and asking judgment, 1st. For 
the possession of the land if the debt had been paid, and if not ;  
2d. For a n  account of the amount due on the first mortgage, and for 
the payment to him of flle excess of the purchase money aftcr paying 
the debt; I t  toas held, that the complaint was not multifarious, and a 
demurrer for misjoinder of causes of action would be overruled. Ibid.  

MURDER : 
The prisoner and deceased quarreled, and both evinced a willingness to 

fight, but were prevented by other persons-the prisoner went off, but 
vame back, when the dtceascd presented a loaded gun and commanded 
him to stantl-the prisoner went into a house 11car by, but out of 
sight cf deceased, and procured his gun and returned to the deceased, 
who immediately fired upon and slightly wounded thc prisoner, and 
then sat his gun down-the prisoner then shot and killed deceased. 
Held, 

(1.) That the prisoner was a t  least guilty of manslaughter. 

( 2 . )  That  i t  was not error in  the Court to charge the jury that under the 
circumstances of this case, if they believed the evidence, the prisoner 
was guilty of manslaughter. State v. C'rane, 619. 

2. Upon the trial of a n  indictment for infanticide, where i t  appeared there 
were 110 marks of violence upon the deceased, i t  was not erroneous to 
admit the testimony of an expert that  there were several modes of 
causing death without lraving upon tllc body any evidcnce of the 
means employed. State v. Morgan, 641. 

3; A former conviction for collcealing the birth of a bastard child is  no 
defence to a n  indictment for the murder of such child. The Code, 
$1004. Ibid. 

NAG'S HEAD : 
1. The Commissioners of Dare county, under the Act of 1876-'77, ch. 260, a s  

amended by ch. 38, Laws Special Session of 1880, have no power to 
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NAG'S HEAD-Continued: 
grant  licenses to sell spirituous liquors except "at Nag's Head Hotel 
during the months of June, July, August and September." R a t e  v. 
Moody, 656. 

2. The words "at Nag's Head Hotel" mean the locality of the premises 
forming part of or used with the building generally known by that 
rlamc a t  the time of the enactment of the statute. Ibid. 

NAVIGABLE STREAMS : 
1. I m ~ d  covcred by navigable water is not the subject of entry and grant. 

Hodges v. WilZimns, 331, 

2. By the common law the criterion whether a water was  navigable was 
thc ebb and flow of the tide, but this test has no application to the 
waters of this State, where the tcst is, whether or not the water is  
navigable for sea vessels. Ibid. 

3. A water way lying wholly within a State, and not connected with other 
waters leading to the sea, is not navigable under the laws of the 
United Statcs. Ibid. 

4. The riparian owner of land bordering on a river which is technically not 
navigable, but which is used a s  a highway of commerce, owns the 
land in the bed of the river, subject to a n  easement in the public to 
use the river for the purposes of transportation. Ibid. 

5.  A lake fifteen miles long and eight miles wide, which is  three and one- 
half feet deep, and which has no important inlet, and does not form 
a link i n  a chain of water commuuication, is not navigable. Ibid. 

6. The riparian owner of land on the bank of an unnavigable stream has 
no title ad  f i l u w ~  agu@, if thc State has granted the bed of a stream 
to another. Ibid. 

7. Where the bed of a n  unnavigable stream has becn granted, a riparian 
proprietor is not entitled to land made by a withdrawal of Ule waters. 
Ibid. 

8. Where land is relicted by a sudden withdrawal of navigablc waters i t  
belongs to  the sovereign, but where the withdrawal is gradual it be- 
longs to the riparian proprietor. Zbid. 

NAVIGATION : 
1. The statute of thc United Stales, (Rev. Stats., $42S2), does not relieve 

the owner of a vessel from the consequences of his own negligence, 
but only from that of his employees and servants. Woodhouse v. 
Caiv~, 113. 

2. Navigation upon a sound of limited area, lying entirely within a State, 
is inland navigation, and is not embraced in the provisions of the 
Act of Clongress. Rev. Stats. of the U. S., SS-1282, 428% Ibid. 

3. Navigation 011 Currituck Sound, in this State, i s  inland navigation. 
Ibid. 

NEGLIGENCE : 
1. Where a horse was feeding within three feet of a railroad track, in 

plain view of the engineer, who did not slacken the speed of the 
train, or take other precautions, until the train was in  close proximity 
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to the horse, and he had gotten upon the track, I t  was held, negli- 
gence. Rnowdcn v. l?. It. Co., 93. 

2. The statute of the United States, (Rev. Stats., $4282), does not relieve 
the owner of a vesscl from the consequences of his own negligence, 
but only from that of his employees and scLrvants. Woodhouse v. 
Cain, 113. 

3. Whcre tr section-master on a railroad was injured by using a tlumpcar, 
which i t  was nec2essary for him to use in the prosecution of his work, 
after lie kncw that  i t  mas out of order and in a dangerous condition, 
aIlhouqh he had been ordered by his superior to get another, I t  was 
held, that  the injury was the result of his own carelessness, and that 
he could not recover. I'ZL'asanls v. R. R. Co., 195. 

4. If ,  in such case, both the master and servant had known of the danger- 
ous condition of the car, and the servant had continued to usc i t  and 
been injured in consequence, hc could not recover; but i t  would he 
otllrrwisc, if the s e n a i ~ t  had reported the conclitiou of the car to the 
master, and he had promised to have i t  rcymired promptly, and the 
servant had used it  for a reasonable time, while waiting for  the 
repairs to be made. Ibicl. 

5. Wliat constitutes negligence, or contribu(ory negligence, is a qucstiou of 
law to be decided by the Court, and should not be left to the jury. 
Ihid. 

G. There is  no reyuireinc-nt a t  common lxw, and no statute in  t 1 1 ~  Statc, 
obliging railroad companies lo fence their tracks. So, ~ h c r e  iu con- 
structing a. railroad, a portion of the plaintiEt"s pasture t'cnce was 
removed, and a cut about eight feet deep was made whcre the fence 
had becn, into which the plaintiff's horse fell and was hilled, if was 
Iwld, that the railroad comyilny was not liable. Jort('.s v. E. R. Co., 
328. 

NEGOTIABLE INSTRUMENTS : 
1. Whcre a n  :rccommodation note was madc payable to tlrc accommodation 

endorser, to be discounted a t  :I  articular bank, but it  was not tlis- 
counted a t  this banlr, but sold to a private individual; I t  was held, 
that  tbc endorsers were liable, although thc sale was madc without 
their Bnowlcdgc. Pa,rlr~er v. McDowelZ, 219. 

2. Where a note is  endorsed for the :rccommodation of the maker, to be 
discounted a t  a particular bank, i t  i s  not a fraudulent misapplication 
of the note, if i t  is discounted a t  another bank, or used i n  the j~ayruent 
of a dcbt, or in any othcr way for the crcdit of the maker. Zbid. 

3. W11crc in such case, the note is made payable to the order of tlle cashier 
of a particvlar bank, to Ire cliscouuted a t  that banlr, but the banlr 
refuscs to discount it, and never acquires any riqht to  the note, aiid 
i t  is afterwards discaounted by a tliird party;  I t  was held, that  the 
note was void, although the cashier endorsed it  "without recourse." 
Ibid. 

4. If the accommodation paper is  a bond, which the obligee refuses to 
accept, it is void in the hands of a third person, for want of delivery, 
although he is a purchaser for value. Ibid. 
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NEGOTIABLE INSTRUMENTS-Continued: 

I 5. A draft payable a t  no particular place in  a city or town, must be prc- 

1 sented a t  the maker's residenw or place of businrss, if he has such, 
and if he has not, then the presence of the instrument in the place is 
a suliicient prcsentation. Bank v. LutterCoh, 405. 

6. Protest of an inland bill or domestic draft, operating entirely within the 
Stat(., is not necessary, and presentation and notice of non-payment 
a re  sufficient to charge the drawee and endorsers. I b i d .  

7. Under the provisions of l 'hc Code, 549, a protest which sets out that a 
demand was made, and notice given, and the mallner in  which it  was 
donc~, is prima f a d e  cvitlcncc, even in thc case of a domestic draft on 
which no protest was nccessilry, of the facts thus stated, but this may 
bc rchutted by other evidence. Ib id .  

8. Where a draf t  was drawn on ;t party having a place of business in a 
town, but was not madc payable a t  any particular place, and the 
lloldcr protested it  and notified the drawer without having presented 
i t  to the acceptor, who had funds in his hands of the drawer sufficient 
to have paid the dra f t ;  I t  was hc ld ,  that the drawer was discharged 

I from liability by the failure of the holder to  present the draf t  to the 
acceptor. I  bid. 

9. A promise or a partial payment by an endorser of a bill of cxcahangc, 
after he has been rcleahed from liability by the neglect of the holder 
to notify him of its dishonor, to pay the whole, or even :r part, of the 
sum named in the bill, if madc with a full lrnowledge that  he has 
been released by such neglect, will operate a s  a waiver, and bind him 
to the payment of the whole sum named in the bill. Rhaw v. McNeill, 
535. 

10. Protest is not necessary to fix the drawee and cndorsers of inland bills 
of exchange with liability, although it  is necessary in  the case of 
foreign bills. / b i d  

11. Evcn in forriqn bills, the protest may be waived, and when this is  done, 

l 
i t  also waives presentmrnt and notice. I b i d .  

13. Although protest is not necessary on a n  inland bill, yet its waiver in 
such case, is construed to signify as much as  when applied to foreign 
bills. Ib id .  

13. So, nhert.  rotest st was waived on an inland bill, and no 110th  was given 
of its non-acceptance and non-gayment to the cndorsers; I t  was held, 

I that  such notice was waived by the waiver of protest, and the cn- 
dorsrrs were liable. Ibid. 

NEW PROMISE : 
1. A new promise, to rcpel the plea of the statute of limitations, must be in  

writing. The Code, 551. Bates v. llcrren, 388. 

2. An acltnowledgment that  the contract sued upon was correct, and a 
promise by the obligor that  it  should be paid as  soon as  he could sell 
some stock :~nd millre collcctionx, is a conditional promise, and will not 
obstruct the running of the statute. lo id .  

3. A ~ ~ r o m i s e  by an obligor that  he will pay, if he is not put to troublr, 
unaccon~panied by a request for all indulgence, or a n  agreement for 
forbearance, will not avoid the operation of the statute. I b i d .  
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NEW PROMISE-Co~ztinzced: 
4. A promise or a partial payment by an endorser of a bill of exchange, 

after he has been released from liability by the neglect of the holder 
to notify him of its dishonor, to  pay the whole, or even a part, of the 
sum named in the bill, if made with a full knowledge that he has  been 
released by such neglect, will operate as  a waiver, and bind him to the 
payment of the whole sum named in the bill. L%aw v. ,?IcSeill, 635. 

NEW TRIAL : 
1. A new trial will not be granted where the action of the trial Judge, even 

if erroneous, could by no possibility injure the appellant. Bzhtts v. 
Screws, 215. 

2. A new trial for newly discovered testimony will not be granted in the 
Supreme Court. unless i t  clearly appears that the applicant therefor 
used all reasonable diligence to procure it  on the former t r ia l ;  that  
it is not merely cumulative or corroborative, and that  it  is  necessary 
to prevent gross injustice, and that  another trial will produce a differ- 
ent result. Sikes v. Parker, 232. 

3. I t  is not sufficient in a n  application for a new trial for applicant to state 
generally that he exercised diligence in his attempts to secure the evi- 
dence; he must set out the particulars of his efforts, so that the Court 
may see and judge of his diligence. Ibid. 

4. A new trial will not be granted because of the submission of alleged im- 
proper issues, when they were submitted after argument and without 
objection, and substantially cover the merits of the case. Clements v. 
Rogers, 248. 

5. The Supreme Court will not consider exceptions, unless they point out in  
terms, or by reasonable implication, the error intended to be reviewed. 
So where the record showed that the appellant escepted generally to 
the entire charge, the exception was not considered. Ibid. 

6, I t  is not error to rule out evidence which could not aid the jury in  pass- 
ing on the issues to be tried. So, where the issue was, whether a cer- 
tain tract of land in dispute, mas intended by a testator to pass under 
a devise of his "home place," evidence that  he had given parcels of 
land to certain of his sons, before his death, is irrelevant. Waggoner 
v. Ball, 323. 

7. The admission of immaterial evidence is no ground for a new trial, 
unless i t  appears that  its admission probably worked injury to  the 
appellant. Ibid. 

8. Where, by inadvertence, a judgment is entered in this Court for a new 
trial, when i t  should have been one remanding the case, i t  will be cor- 
rected on motion. Bcott v. Queen, 340. 

9. Where the relief sought in an action was the reformation of a deed, and 
for  damages and a partition, and the Court below rendered judgment 
on the verdict in favor of the defendant, which was reversed on the 
appeal; It  was held, that ?;enire! de novo should not be granted, but 
the case should be remanded to be proceeded with as  if no erroneous 
ruling had been made. Ibid. 

10. The testimony of one of the jury will not be received on a motion to set 
aside the verdict. Lafoon. v. Nheadn, 391. 
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NEW TRIAL-Continued: 
11. If  there be a n  irreconcilable conflict in the findings of the jury upon the 

issues submitted, or between the verdict and the judgment, a new trial 
will be awarded. Morrison v. Watson, 479. 

12. Where, under the former practice, a Court of Equity sent an issue to be 
tried by a Court of Law, it  never granted a new trial, but this might 
be had in a proper case, by an application to the latter Court. FerralZ 
v. Broadway, 551. 

13. An inadvertent, erroneous instruction to the jury, accompanied by a n  
explanation, or modification, which in effect corrects the error, mill 
not be considered sufficient to award a new trial, unless i t  clearly 
appears that  the jury was thereby misled and the appellant suffered 
wrong. State v. Keen, 646. 

NEWLY DISCOVERED EVIDENCE : 
1. A new trial for newly discovered testimony will not be granted in the 

Supreme Court, unless it  clearly appears that  the applicant therefor 
used all reasonable diligence to procure it on the former t r ia l ;  that 
i t  is not merely cumulative or corroborative, and that i t  is necessary 
to  prevent gross injustice, and that  another trial will produce a differ- 
ent  result. Sikes v. Parker, 232. 

2. I t  is not sufficient in  an application for  a new trial for applicant to state 
generally that he exercised diligence in his attempts to secure the evi- 
dence ; he must set out the particulars of his efforts, so that the Court 
may see and judge of his diligence. Ibid. 

NOL PROS : 
After the jury is empaneled in a criminal action the State cannot enter a 

nol pros without the consent of the accused. State v. Thompson, 596. 

NON-SUIT : 
1. Where the trial Judge intimates a n  opinion that upon the plaintiff's own 

evidence he cannot recover ; upon the appeal, the Supreme Court will 
consider all the evidence offered by the plaintiff a s  true, and in the 
most favorable light for him. Gibbs v. Lgon, 146. 

2. Where in such case, the appellee founds his objection to the right to re- 
cover on the inadmissibility of the appellant's evidence, i t  must appear 
of record that  he objected thereto, otherwise the Supreme Court will 
consider such evidence as  admissible and competent. Ibid. 

3. A judgment of non-suit against a portion of the plaintiffs, terminates the 
action a s  to all. LaPoon v. Shearin, 391. 

4. Where i t  is desirable or necessary to  continue the action as  to some, 
and discontinue i t  as to the other plaintiffs, the proper course is to 
permit or order a withdrawal of those who go out. Ibid. 

NOTICE : 
A purchaser of land is conclusively presumed to have notice of all equities 

of persons-other than his vendor-in possession of the premises. He 
should be diligent in  informing himself of the condition of the title, 
and any loss incurred in  consequence of his failure to do so, as  be- 
tween him and the occupant, must be borne by the former. Staton 
v. Dmenport, 11. 
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OI3STRUCTING IIIGHWAY : 
An incorporated railroad company is  liable criminally for a n  obstruction 

of a public highway if i t  permits i ts  engines, cars, &c., to remain 
thereon for a period longer than is reasonably necessary for their safe 
crossing. State v. i t .  72. Go., 602. 

OB1B1ICIAL BOND : 
1. I n  a n  action against a clerk and one of the sureties on his official bolld, 

the record of a judgment a r t ins t  the clerk, and others of his sureties, 
in  a previous action against them for the same demand, and on the 
same bond, but in  which action the surety in the 1)resent action was 
not a party, is competent cvidence to fix the amount due by the clerk. 
Morgan v. Smith, 396. 

2. Where money is paid into the clerk's oilice, the obligations to hold and 
pay i t  over to the ~ m r t y  entitled, when called on, is incurred whm the 
money is received, and the bond then in force is responsible. If the 
clerk was elected to  another term of office, and b ~ c a m e  his own suc- 
cessor, the burden is on the suretics on the bond in force when the 

I money was received by the clerk, to show that he has paid it over to 
himself as  his own successor. /bid. 

3. The failure of the clerk t o  pay over the money when i t  is demanded, is 
strong evidcnce of a tonversion a t  some previous stage, and the bur- 
den of proof is on the defendants to  show that the conversion was not 
made when the money was received. /bid. 

4. A former sheriD must exhibit to the hoard of commissioners the receipts 
in full of the proper officers, for all public funds which he received, or 
ought to have received during his preccding official terms, before he 
will be permitted to re-enter upon a new term. The Code, $2068. 
Colvard v. Com'rs, 515. 

5. Thc fact that  11t3 was able, rcady and willing at the time of tendering his 
bond, to make settlement and payment of any liability on account of 
funds so rec2eivcd, does not dispeusc with the requirement that  he 
shall prcduce reveipts in full. Tbid. 

6. A sheriff e1ec.t is not entitled to  be inducted into ofiicc until h r  tenders 
the three bonds required by $2073 of The Code, notwithstanding the 
fact that a t  the beginning of his term there is a tax collector in that 
coixnty. ibid. 

ORDINANCE : 
An ordinance of a city or town prescribing a penalty to be fixed in the 

discretion of the Court, is uncertain and void. Stale  v. Worth, 615. 

PARENT AND CHILD : 
The law will not interfere in the domestic government of families by 

punishing a parent for  the correction of his child, however severe or 
unmerited i t  may be, unless i t  produces permanent injury, or is  in- 
flicted from malicious motives, arid not from a n  honest purpose. 
State v. Jones,. 588. 

EAROLTRUST: 
To establish a parol trust in  one who has acquired the title t o  land, somc- 

thing more than the simple declaration of the person sought to be 
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charged is required; there must bc proof of acts in connection there- 
with, irlconsistent with a purpose on his part to purchasc or hold the 

I land for himself absolutely. IVilliums v. Hodges, 32. 

I'ARTIAII PAYMENT : 
A promise or a partial payment hy an entlnrscr of a bill of crchange, 

after he has been rclrased from lizrbility by the neglect of thc holder 
to notify him of its dishonor, to pay the whole, or even a part, of 
the sum named in the bill, if made with a full knowledge that he has 
been released by such ncglcct, will operatc1 21s a waiver, and bind 
him to thc payment of the whole sum named in the bill. S~L(LW V. 

McNeiZZ, 535. 

PARTIES : 

1. Wlierc the statutc allows an action to be brought for a penalty created 
by it, by any pcrson who may sue for it, no person has such alt inter- 
est in i t  a s  can be the subjcct of arbitration, until a n  action has been 
brought. Middleton V. I<. B. Co., 167. 

2. The person claiming the penalty, and 11ot the Stale, is the proprr party 
plt~intift' in a n  action for the penalty imposed on railronds by 31967 
of The Code. /bid.  

3. Where claims due a partnership were placed in the hi~ntls of an attorney 
for cwllection, he is not liable to be cnlletl to an account in an action 
by one of the partners, unless it  appears illat thc other partuer is 
dead. CViZc?j v. Logan, 355. 

4. Tenants in c o m m o ~ ~  of an undivided interest in lands, are not ~n t i t l cd  to 
have eithcr i~ctuirl paitition, or a salr for partition of such interest, 
unless thc owners of the remainiug jntcrests are made l m r t i ~ s  to the 
pweeding, the Statute-$1904 of Tlbc Code-requiring that the wholc 
tract shall be partitioned or sold-though shares may be allotted to 
sorrlc of t11~  tenants, while a sale may b c  decreed as to others. 
Ilrooks v. A z ~ s t i ~ i ,  474. 

ti. If a party to a n  action introduce and examiue his adversary as  a wit- 
ness, tllc rredibility of the latter is  not open to attack, and it nlalres 
no diderence ill that respect by which side he may be subsequently 
recalled. Olivc v. Olive, 4%. 

6. Where the land laid off as  a homestead is subject to a mortgage, no 
qucstion affecting the rights and priorities of the ruortgagce cim be 
raised unless he is a party to the action. I i a y  v. Thoructon, 571. 

PAIZTITION : 
Tennuts in common of an undivided interest in lands, a re  not entitled to 

havc cithcr actual partition, or a sale for  partition of such interrst 
uuless the owners of tllc remaining interests are made parties to the 
proceedings, the Statute-§IS04 of The  Code-requiring that  thc 
whoZc tract shall be partitioned or sold-though sharcs may be al- 
lotted to some of the tenants, while a sale may be decrecd a s  to 
others. Broolcs v. Austin, 474. 
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PARTNERSHIP : 
1. I n  the absence of a special contract, one partner has no lien on his co- 

partner's interest in the partnership property for individual debts due 
him from the co-partner. Evans v. Bryan, 174. 

2. A partner is entitled to his personal property exemption out of the part- 
nership property before a debt due by him individually to his co- 
partner can be deducted therefrom, on a settlement of the partner- 
ship. Ibid. 

3. Partners stand in the relation of trustees for each other, and something 
must be done to render that relation adversary, before the Statute of 
Limitations will begin to run. Rencher v. Anderson, 208. 

4. Upon the trial of an issue as to the existence of a partnership between 
the plaintiff and the intestate of defendant, the former is not a com- 
petent witness to prove the fact of the partnership, nor the fact that 
his property went into the possession of the intestate as a portion of 
the partnership stock, unless i t  affirmatively appears that his lmowl- 
edge of such facts was not derived from conversations and trans- 
actions with the deceased. Sikes v. Parker, 232. 

5. Where claims due a partnership were placed in the hands of an attorney 
for collection, he is not liable to be called to a n  account in  an action 
by one of the partners, unless i t  appears that the other partner is 
dead. Wiley v. Logan, 358. 

PENAL STATUTE : 
1. The rule that a penal statute must be strictly construed, means no more 

than that the Court, in ascertaining the meaning of such a statute, 
cannot go beyond the plain meaning of the words and phraseology 
employed, in search of a n  intention not certainly implied by them, and 
when there is reasonable doubt a s  to the meaning of the words used in 
the statute, the Court will not give them such an interpretation as  to 
impose the penalty, nor will the purpose of the statute be extended by 
implication, so a s  to embrace cases not clearly within its meaning. 
Hines v. R. R. Co., 434. 

2. This rule is, however, never to be applied so strictly a s  to defeat the 
clear intention of the Legislature, and if the intention to impose the 
penalty clearly appears, that  is sufficient, and i t  must prevail. Ibid. 

PENALTY : 
1. Where the statute allows a n  action to be brought for a penalty created 

by it, by any person who may sue for it, no person has such an inter- 
est in it  as  can be the subject of arbitration, until an action has been 
brought. HiddEeton, v. R. R.  Go., 167. 

2.. The person claiming the penalty, and not the State, is the proper party 
plaintiff in an action for the penalty imposed on railroads by 51967 
of The Code. Ibis. 

PERJURY : 
Where a witness testified on the trial of an indictment for larceny that  an 

officer took from the possession of the defendant therein certain coins, 
marked, b~ which he, witness, was enabled to identify them as his 
property: Held, that the testimony was material, and if wilfully 
false, constituted the crime of perjury. Btate v. Hare, 682. 
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PERSONAL PROPERTY EXEMPTION : 
1. The personal property exemption exists only during the life of the home- 

steader, and after his death his widow has no right to  have it  allotted 
to hcr. S m i t h  v. McDonald, 1C3. 

2. A partner is entitlcd to his personal proprrty exemption out of the part- 
nership property before a debt due by him individually to his co- 
partner can be deducted therefrom, on a settlement of the partnership. 
Evans  v. Bryan,  174. 

3. A debtor is entitlcd to $5(m of personal propcrty as  a personal property 
exemption, and when this amount has heen once allotted, and has 
been diminished by use, loss or other cause, the debtor has a right to 
have any other personal property he may have exempted, up to  the 
prescribed limit. Campbell v. White, 344. 

4. A return of the appraisers of the pcrsonal propcrty set apart, which 
designates i t  with sufficient certainty, is all that  the statute requires. 
R a y  v. Thoraton, 571. 

5. A11 allotment of a homestead will not be set aside, because it might havc 
been assigned in a manner more convenient to  the homesteadcr. Ibid. 

PETITION TO REHEAR: 
I n  petitions to  rehear, the petitioner will not be allowed to assign other 

grounds for an alleged error than those presented a t  the first hearing. 
McDonald v. Carson, 377. 

PLEADING : 
1. It is too late, after submission to arbitration, to object that a counter- 

claim has been improperly pleaded; the objection should have been 
taken by demurrer or otherwise in  apt  time. Robbins v. KiZlebrew, 19. 

2. The affidavit filed preliminary to obtaining requisition for the seizure 
and delivery of property will not be treated as  a complaint, and i ts  
averments cannot cure a defect in the summons, or complaint. 8ingcr 
Mfg.  Co. v. Barrctt ,  36. 

3. The Court ought not to render judgment upon an aspect of the case not 
presented by the pleadings, or verdict upon the issues submitted to 
thc jury. Oakley v. V a n  Noppcn, 60. 

4. The Statute in  regard to the verification of pleadings contemplates only 
two cases, in which the affidavit may bc made by the attorney: One, 
whcn the action is founded upon a written instrument for the gayment 
of money only, and such instrument is in the possession of thc attor- 
ney; and the other, when the material allegations a re  within the per- 
sonal knowledge of thc attorney. HammersZaug7~ v. Parrior, 135. 

5. Where a vrrification to a complaint stated that  i t  was made by the 
attorney because the plaintiffs were non-residents, and that his means 
of knowledge were derived from a n  affidavit of the plaintiff, and from 
admissions made to him by the defendant, but did not state that the 
material allegations were within his personal knowledge ; I t  was  held, 
to be insufficient, and the defendant had the right to file a n  unverified 
answer. I bid. 

6. A judgment by default final cannot be rendered unless the complaint is 
verified. I bid. 
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7. Wlierc the complaiiit a1legc.s that the plaintiff sold to the defendant cer- 
tain goods, wares and merchandise, for which he promised to pay a 
sum certain, and the complaint is  verified, the plaintiff is  entitled to a 
judgment by default final upon a failure to answer, or upon the filing 
of a n  unvcrificd answer. I lar tman v. li'arrior, 177. 

8. Where tlic complaint only alleges the valuc of the goods sold, vithout 
also alleging a promise to pay, or where the complaint is not verified, 
upon a failure to answer, the judgment should be by default and 
inquiry. 1 bid. 

9. Where the complaint alleged that thc plaintiff was employed as  the engi- 
neer of the defendant, and rendered services to the defendant, I t  was 
held, that he could recover either on the special contract, or on the 
common count. Lcujis v. R. R. Go., 179. 

10. I t  is not error to refuse to submit an issue which is not raised by the 
~lleadings. Ihid. 

11. After a party has pleaded, i t  is too late to take any objection to the 
process by which Ire was brought into Court. But t s  v. Screws, 215. 

12. Where the retort1 of a Judgment o l  lhe Court of another Statc is sued 
upon in this State, i t  is not ncccssary to allegc in the complaint, or 
to provc that  it  was warrantcd by the law of the State in  which it  
was pronoui~ccd. The record is the l~igllest and conclusive evidence 
of that  fact. Miller v. Lcach, 229. 

13. I n  an action to enjoin thc collection of a judgment on the ground of 
want of jurisdiction in the court which rendered it, a transcript of 
the record should be set out, so that the court can see from the record 
itself, whether or not tlierc was a fatal lack of jurisdiction. Neville 
v. Pope, 346. 

14. The defence of coverture must be pleaded in order to be available. Ibid. 

15. New matter set up  in the answer, not relating to a counter-claim, is 
talien to  be controverted without further pleading--The Code, 9268. 
The Court however may require a formal reply to  such ilew matter. 
T h e  Code, 8248. Pztxgerald v. Nhclton, 519. 

16. In  a n  action to rerover land, it  is  competent for one party to show that 
a deed oEered by the other, in support of his title, is void for want of 
capacity in the vendor, altbongh such deed may have been specially 
set up in the pleadings and relied upon, and no formal reply thereto 
or notice of attack given before the trial. Ibid.  

17. Mere matters of evidence should nrvcr be pleaded, a s  they do not raise 
issues, and when they a re  pleaded, they should be disregarded. Par- 
rior v. Houston, 578. 

18. Where the dcfcndant in  his answer denied a material allegation in the 
complaint, but went on to state evidential facts ;  I t  was held, that  the 
bad plea did not vitiate the good one, and it should be treated as 
surplusage. Ihid. 

19. A plea of not guilty by a corporation to an indictment, is a n  admission 
of its corporate existence. State  v. R. R. Co., 602. 
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PLEDGE : 
The aistinction between a pledge and a mortgage of personal property is, 

( I ) ,  that  in the former the t i t le i s  retained by the pledgor, while in 
I the latter, i t  passes to the mcrtgagee, and ( 2 ) ,  that the delivery of 

the possession of the property to the pledgee, is absolutely essential 
to a pledge, while, between the parties, but not against creditors or 
purchasers, such delivery is not necessary to the validity of mortgage. 
McCoy v. Lassiter, 88. 

POLICE POWER : 
The statute authorizing the condemnation of private property for the pur- 

C 

pose of draining lowlands, is the exercise by the State of its power for 
police regulations, and is  constitutional. Winslow v. Winslow,  24. 

POSSESSION : 
1. A purchaser of land is conclusively presumed to have notice of all 

equities of persons-other than his vendor-in possession of the prem- 
ises. He should be diligent in informing himself of the condition of 
the title, and any loss incurred in  consequence of his failure to do SO, 
a s  between him and the occupant, must be borne by the former. 
Btaton v. Dauenport, 11. 

2. Where a party entitled to the possession of land, enters thereon, he is 
presumed in law to enter under, and in pursuance of his right, no 
matter what may have been the motive for the entry, and he is a t  
once clothed with every right he can have by virtue of his title which 
could be asserted by entry. Nixon v. Wil l iams,  103. 

3. The possession of a widow, to whom no dower has been assigned, is  not 
adverse to the heirs-at-law of her deceased husband. Ibid.  

4. Where the wife of the plaintiff, now dead, was entitled to the land in 
dispute as  heir-at-law, and her husband rented i t  a s  tenant of the 
ancestor's widow, but the wife lived on the land, Held, that she had 
such seizin a s  entitled her husband to an estate by the curtesy. Ibid. 

5. Where it  appeared that the defendant had a registered mortgage on the 
land of the plaintiff, purporting to  be signed by the plaintiff, but it  
was admitted that said mortgage was a forgery, and that  the plaintiff 
had never executed it, a Court of Equity will entertain a suit to 
remove the cloud upon the plaintiff's title, although he is still in 
possession of the land. B ~ e r l y  v. Humphrey,  151. 

6. While i t  seems that  the declarations of one in possession a t  the time 
may operate a s  a n  estoppel, to give them such effect, they must con- 
stitute a clear and definite recognition of the alleged superior title. 
Gra?~beul v. Davis, 508. 

7. The declarations of one under whom a defendant in ejectment claims, 
will not work an estoppel, if the person making them is not in posses- 
sion. Ibid.  

8. Where there is no actual possession, the superior title draws to i t  the 
possession. Deming v. Gainey, 528. 

9. The declarations of the owner of land, made while in possession in dero- 
gation of his title, are  evidence both against him and one claiming 
title under him. MaQee v. Blankenship, 563. 
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10. I t  seems that declarations made after the execution of a deed, but while 
the grantor remains in possession and exercising proprietary rights 
are admissible in evidence against the vendee. Ibid. . 

11. One who peaceably enters upon land, believing a t  the time that he had 
the right to do so, and erects houses thereon, but, being still in  pos- 
sion, tears them down and removes them-upon discovering that he was 
upon the lands of another, is not such a trespasser a s  will subject 
him to a conviction under 51062 of The Code. State v. Reynolds, 
616. 

12. Possession, actual or constructive, is essential to the maintenance of an 
action for trespass. Ibid. 

POWERS : 
1. An administrator, cum testamento annexo, can execute any power con- 

ferred by the will on the executor therein named. OouficiZ v. Auerett, 
131. 

2. As a general rule, where a will directs lands to be sold for  division 
among devisees, and no person is designated to make the sale, neither 
a n  executor, nor an admillistrator with the will annexed, can execute 
the power, but such power may be conferred upon them, either by 
express words, or by reasonable implication from the provisions of the 
will. Ibid. 

3. Where the fund to be divided is to be raised by a sale of both real and 
personal property, or where the fund to be raised by the sale is to 
pay debts, or discharge legacies, or is to pass into the hands of the 
executor, to be applied by him by virtue of his office, the executor can 
execute the power of sale, as  to the realty, although the will does not 
confer it on him in direct terms. Ibid. 

4. So, where a testator gives all of his property of every description, to his 
wife for life, and a t  her death, to be sold and divided among his chil- 
dren, I t  was held, that by necessary implication, the will conferred the 
power of sale on the executor, and a sale, by a n  administrator with 
the will annexed, of the realty, made after the death of the life tenant, 
passed a good title. Ibid. 

PRELIMINARY EXAMINATION : 
Where the magistrate, before whom a prisoner charged with a crime mas 

brought, but before the warrant was returned, or any of the witnesses 
had been sworn, and before the prisoner was informed of the charge 
against him, asked the prisoner if he was ready to proceed, and the 
latter replied that  he was not, because of the absence of certain wit- 
nesses by whom he expected to prove a state of facts relied upon as 
a defence, Held, 

(1.) That the "examination" contemplated by $51144, 1148 and 1146 of 
The Code, had not then commenced, and any declaration pertinent to 
the charge, then made by the prisoner, mas competent evidence 
against him, though he was not "cautioned." State v. Conrad, 666. 

(2.) That  i t  was competent to prove that  the matters of defence set up on 
the preliminary examination were contradictory of those relied upon 
a t  the trial. Ibid. 
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PROBATE : 
1. A Deputy Clerk cannot take proof of the execution of a deed or other 

instrument, or make any order in regard to their registration. Tatom 
v. White, 453. 

2. Section 1260 of The Code, rendered valid all probates of deeds, &c., made 
before the officers therein named, prior to the twelfth day of Febru- 
ary, 1872; and registrations made in pursuance of such probates are 
embraced within the operation of the statutes, although made after 
that date, but before the enactment of The Code. Such legislation 
does not disturb vested rights. Ibid. 

3. A person who cannot write, but who makes his mark, or uses any other 
device by which he, or others, may identify himself with ,the transac- 
tion, is a competent attesting witness to the execution of written 
instruments. Ibid. 

4. The registration of a deed, o r  other instrument requiring registration, 
made upon proof of execution by a witness who could not write, but 
who in fact witnessed the signing, and directed his name to be sub- 
scribed as  a witness, is not void, though irregular; and on a trial, 
upon proof of the execution by such witness or other competent testi- 
mony, the deed will be admitted in evidence without further regis- 
tration. Ibid. 

PROB.4TE JUDGE : 
1. Although the oflee of "Probate Judge" is abolished, the powers and 

jurisdiction of that officer a re  now exercised by the Clerks of the 
Superior Court-not as the servant or ministerial officer of or acting 
as  and for the Superior Court, but as  a n  independent tribunal of 
original jurisdiction. Edwards v. Cobb, 4. 

2. The Clerk of the Superior Court, a s  the successor of the Probate Judge, 
has jurisdiction of the proceeding for the removal of an executor or 
administrator. Ibid. 

PROCESS : 
1. A general appearance by counsel cures all antecedent irregularity in  the 

service of process, and puts the defendant in  Court, just as  if he had 
been personally served with process. Pennimaril v. Daniel, 341. 

2. Where it  is desired to take advantage of any defect in the service of 
process, a special appearance should be entered for that  purpose. 
Ibid. 

3. So, where a defendant demurred because he had not been properly 
served, but a general appearance was entered by his counsel; I t  was 
held, that the appearance waived any irregularity in the service, and 
the demurrer was properly overruled. Ibid. 

PRODUCTION O F  PAPERS : 
1. Under the present statute (The Code, §1373), no affidavit is necessary in  

order to  get an order for the production of papers in the possession 
of the adverse party, but the Court now has power, on motion and 
due notice, to require the production of papers or books which con- 
tain evidence pertinent to the issue. McDonald v. Carson, 377. 

2. Due notice is sufficient notice to enable the party to have the document 
present when called for. Ibid. 



PROMISSORY NOTES : 
1. Where an accommodation note was made payable to the accommodation 

endorser, to be discounted a t  a particular bank, but it was not dis- 
countrd a t  this bank, but sold to a ~ r i v a t e  individual; I t  was  held, 
that  the endorsers were liable, altlrougli the salc was made without 
their knowledge. Parker v. AIcUowell, 210. 

2. Where a note is endorsed for the accommodation of the maker, to be 
discounted a t  a particular bank, it  is not a fraudulent misapplication 
of the note, if i t  is discounted a t  anothcr bank, or used in the pay- 
ment of a debt, or in  any other way for the credit of the maker. 
Ibid.  

3. Whera in  such case, the note is madc payable to thc order of the cashier 
of a particular bank, to be discounted a t  that bank, but the bank re- 
fuses to discount it, and never acquires any right to the note, and it 
is afterwards discounted by a third party; I t  was  Weld, that  the note 
was void, although the cashier endorsed it "without rccoursc." Ibid. 

4. I f  the accommodation paper is a bond, which the obligec refuses to ac- . 
cept, i t  is  void in the hands of a third person, for want of delivery, 
although hr is a purchaser for value. Ibid. 

PROTEST : 
1. A draf t  payable a t  no particular place in a city or town, must bc pre- 

sented a t  the maker's residence or place of busincss, if he has such, 
and if he has not, then thc presence of the instrument in  the placc is  
a suficieut presentation. Bank v. Luttcr.loh, 495. 

2. Protest of an inland bill or domestic draft, operating entirely within the 
State, is not necessary, and presentation and notice of non-payment 
are  sufficicnt to charge the drawee and endorsers. Ibid. 

3. Under the provisions of l ' he  Cod(', $49, a protest which sets out that a 
denland was madc, and notice given, and tllc manner in  which it was 
done, is  prima facw evidence, even in the casc of a domestic draf t  on 
which no protest was necessary, of thc facts thus stated, but this may 
be rebutted by other evidence. Ibid. 

4. Where a draft was drawn on a party having a place of busincss in a 
town, but was not made payable a t  any particular place, and the 
holder protested it and notified thc drawer without having presented 
i t  to  the acceptor, who had funds in his hands of the drawer suff'i- 
cielit to have paid thc draft, 11 was  hcl& that  the drawer was dis- 
charged from liability by the failure of thc holder to prcscnt the 
draft to the acceptor. Ibid. 

5. Protest is not necessary to fix the drawee and endorsers of inland bills 
of exchange with liability, although i t  is necessary in the casc of 
foreign bills. Shaw v. NcNcilZ, 535. 

6. Evcn in foreign bills, the protest may be waived, and when this is done, 
i t  also waives prcsentment and notice. Ibid.  

7. Although prdes t  is not necessary on an inland bill, yet its waivcr in 
such case, is construed to signify a s  much a s  when applied to foreign 
bills. I bid. 
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PROTEST-~ontinued: 
8. So, where protest was waived on an inland bill, and no notice was given 

of its non-acceptance and non-payment to the endorsers, I t  was held, 
that such notice was waived by the waiver of protest, and the en- 
dorsers were liable. Ibid. 

PUBLIC OFFICER : 
1. Proof that a person acted, and was recognized, a s  a public officer, is 

prima facie evidence that he was duly qualified. This rule is appli- 
cable alike to criminal and civil actions, and to actions i n  which the 
officer is himself a party. I f ,  however, the title to the office, or the 
legality of the appointment is put in issue by the pleadings, the proof 
must support the allegation. Tatom v. White, 453. 

2. One wrongfully in the possession of an office and exercising its functions 
with public acquiescence, is an officer de facto, and so f a r  as third 
parties are  concerned, his acts are as binding a s  if he were an officer 
de jure. State v. Speaks, 689. 

PUNISHMENT : 
1. Persons convicted of fornication and adultery may be imprisoned in the 

common jail for a period to be fixed in the discretion of the Court. 
The code, $51041 and 1097. State v. Manly, 661. 

2. The Court has power, during the Term, to correct or modify a n  unexe- 
cuted judgment in criminal as  well as in civil actions. Ibid. 

QUASHING : 
A warrant will not be quashed because i t  does not contain the necessary 

descriptive words of the alleged offence, when i t  refers to a n  "annexed 
affidavit" in which all the essential averments are  made. Btate v. 
Winslow, 649. 

RAILROADS : 
1. Where the charter of a railroad corporation contains a provision as  to 

the manner of condemning land for its right of way, the method 
pointed out by such provision, and not that prescribed by the general 
lam, must be followed. R. R. Co. u. Ely, 77. 

2. Where a horse was feeding within three feet of a railroad track, in 
plain view of the engineer, who did not slacken the speed of the train, 
or take other precautions, until the train was in  close proximity to 
the horse, and he had gotten upon the track, I t  was held, negligence. 
Snoujden v. R. R. Qo., 93. 

3. The person claiming the penalty, and not the State, is the proper party 
plaintiff in a n  action for the penalty imposed on railroad9 by 51967 
of The Code. &fiddleton v. Railroad, 167. 

4. Where the charter and by-laws of a railroad corporation pro\-ided that 
the Chief Engineer could only be appointed by the President and 
Directors, but the Vice-president and Superintendent were the officers 
who had the management of the affairs of the corporation, I t  was 
held, that they had implied authority to employ an engineer, es- 
pecially when there was no Chief Engineer, and the services of an 
engineer were necessary for the proper conduct of corporation. Lewis 
v. The Railroad, 179. 
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5. If in such case, the President and Directors are  notified of such appoint- 
ment, and receive the work of the engineer without objection, they 
are  held to have ratified the appointment. Ibid. 

6. A master is  bound to furnish to his servant tools and appliances reason- 
ably good and proper for the work the servant is to do, and to do 
everything essential to the proper prosecution of the work, without 
exposing the servant to any unnecessary danger, but his is not a 
guaranty of his safety, nor is he bound to protect him against his 
own neglect. Pleasants v. R. R. Co., 195. 

7. Where a section-master on a railroad was injured by using a dump car, 
which it  was necessary for  him to use in the prosecution of his work, 
after he knew that  i t  was out of order and in a dangerous condition, 
although he had been ordered by his superior to get another car, I t  
was held, that  the injury was the result of his own carelessness, and 
that he could not recover. Ibid. 

8. If ,  in such case, both the master and servant had known of the danger- 
ous condition of the car, and the servant had continued to use it  and 
been injured in consequence, he could not recover; but it would be 
otherwise, if the servant had reported the condition of the car to the 
master, and he had promised to have it  repaired promptly, and the 
servant had used i t  for a reasonable time, while waiting for  the re- 
pairs to be made. Ibid. 

9. There is no requirement a t  common law, and no statute in  the State, 
obliging railroad companies to  fence their tracks. So, where in con- 
structing a railroad, a portion d the plaintiff's pasture fence was re- 
moved, and a cut about eight feet deep was made where the fence had 
been, into which the plaintiff's horse fell and was killed; I t  was held, 
that the railroad company was not liable. Jones v. R. R. go., 328. 

10. I n  an action against a railroad for the penalty imposed by the Statute 
for failing to ship freight delivered to it  for transportation, within 
five days after the delivery, evidence vhich goes to show that  other 
freight was delivered by agents of the plaintiff, who gave instructions 
to the agent of the corporation in regard to its shipment, is imma- 
terial, and it  is not error to exclude it. McCfowaa v. R. R. Go., 417. 

11. Where freight i s  delivered b$ a shipper to a common carrier for trans- 
portation, in the absence of an express contract to the contrary, there 
is an implied agreement that  it  shall be forwarded in a reasonable 
time, and the Statute (The Code, §1907), fixes five days a s  such 
reasonable time. Ibid. 

12. Where a bill of lading provided that  the corporation should not be held 
liable for wrong carriage or wrong delivery of goods that  were 
marked with initials, numbered, or imperfectly marked; I t  was held, 
not to cover a failure to duly forward goods only marked with a n  
initial. Ibid. 

13. The Legislature has power to compel railroad corporations, and common 
carriers of a like kind, to  discharge the obligations which they owe 
to the public, by reasonable statutory regulations, because of their 
quasi public nature, and because they exercise and enjoy rights and 
franchises, granted by the public. Ibid. 
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14. The Legislature may regulate the methods of business of such corpora- 
tions, in  a general way, so as  to promote the public good, and to the  
extent that the exercise of the powers conferred on them, affect the  
public, i t  has  the right, through the Legislature, to have a voice i n  
their exercise. Ib id .  

15. A clause in the charter of a railroad corporation, which confers upon i ts  
officers the power to fix its charges for the transportation of freight, 
is  not infringed by a Statute which imposes a penalty for  a failure 
for five days to forward freight delivered for shipment, and which 
does not, in  terms or by implication, attempt to regulate the amount 
to be charged for such transportation. Ib id .  

16. The Statute in  this State ( T h e  Code,  51966), imposing a penalty on any 
railroad which shall charge for the transportation of any freight over 
i t s  road, a greater amount than shall be charged a t  the same time 
by it  for an equal quantity of the same class of freight, transported 
i n  the same direction over any portion of the same railroad of equal 
distance, does not apply to  freight to be transported to other States, 
and the penalty imposed by the Act is not incurred by a violation of 
its provisions in transporting this class of freight. XcCfwigalz v. 
R. R., 428. 

17. If this Statute had in terms been made to apply to freight to be trans- 
ported from one State to another, i t  would have been in conflict with 
Art. I, 58, of the Constitution of the United States, and consequently 
void. Ib id .  

18. The statute of this State ( T h e  Code, 51966), which imposes a penalty on 
any railroad which shall charge for transportation of any freight over 
i ts  road a greater amount than shall be charged a t  the same.time by 
i t  for a n  equal quantity of the same class of freight, transported in  
the same direction over any portion of the same railroad, of equal 
distance, is  to  be construed to mean, that the compensation charged 
shippers for carrying a n  equal quantity of the same class of freight, 
going in the same direction, must be equal in amount for equal dis- 
tances, no matter on what part of the road, a t  any time while its list 
of charges for carrying freight remains unchanged. Hines v. R. R., 
434. 

19. The Statute embraces all railroads doing business in this State, whether 
incorporated by the laws of this State or not, the object of the Statute 
being to secure uniformity in charges for transporting freight by all  
railroads doing business in this State. Ibid.  

20. Where a railroad corporation chartered by another State, leases a rail- 
road chartered by this State, i t  is bound to observe and obey all laws 
of this State regulating the business of transportation. Ib id .  

21. Where a railroad corporation is chartered by the l a m  of this State, 
and also of another State, i t  is completely subject to  the laws of this 
State, except as  otherwise expressly provided by its charter. Ib id .  

22. The penalty imposed by 51966 of T h e  Code, is incurred when the prohib- 
ited charge is made. I t  is  not necessary that the illegal charge should 
have been paid. Ibid.  
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23. The words in this Statute, "transported in the same direction," etc., 
mean the direction in which the freight is carried from the depot 
where the shipment is made, and embraces branches of the same road 
in that direction, which a r e  used in connection with, and as  a part 
of the same road. If the corporation uses two or more distinct roads, 
not in connection, i t  m a y  be, that  i t  could have a different class of 
charges for each of its roads. Ibid. 

24. Discrimination in freight tariffs by railroad companies, means to charge 
shippers of freight, unequal sums for carrying the same quantity of 
freight equal distances; that is, more in proportion for a short than 
for a long distance. Ibid. 

26. An incorporated railroad company is liable criminally for an obstruction 
of a public highway if i t  permits its engines, cars, &c., to remain 
thereon for a period longer than is reasonably necessary for their safe 
crossing. Gtate v. R. R. GO., 602. 

RATIFICATION : 
1. Where the charter and by-laws of a corporation provided that the chief 

engineer could only be appointed by the president and directors, but 
the  ice-president and superintendent were the officers who had the 
management of the affairs of the corporation; I t  was held, that they 
had implied authority to employ a n  engineer, when his services were 
necessary. Leuiis v. R. R. Go., 179. 

2. If in  such case, the president and directors are  notified of such appoint- 
ment, and receive the work of the engineer without objection, they 
are held to have ratified the appointment. Ibid.  

3. Where i t  is sought to  show that a n  infant has ratified a contract in 
regard to his property, made while he was a n  infant, evidence is ad- 
missible to show that the money received in pursuance of such con- 
tract was used for the infant's advantage, with his knowledge. This 
evidence does not of itself show a ratification, but is  admissible as  
explan?tory of what occurred. Owens v. Phelps, 286. 

RECORD : 
1. By virtue of the Constitution of the United States, and Acts of Congress 

in  pursuance thereof, the judgments of other States are  put upon the 
same footing a s  domestic judgments. They a re  conclusive of all ques- 
tions involved in them, except fraud in their procurement, and 
whether the parties were properly brought before the Court. Miller 
v. Leach, 229. 

2. Where the record of a judgment of the Court of another State is sued 
upon in this State, i t  is  not necessary to allege in the complaint, or 
to prove that it  \$-as warranted by the law of the State in which it 
was pronounced. The record is the highest and conclusive evidence 
of that fact. Ibid.  

3. I f  by the inadvertence of the Court, or of any one acting for it, the judg- 
ment entered, or record made, is not in conformity to that pronounced 
or ordered, the Court may a t  any time, upon the application of any 
person in interest, or em mero motu, correct i t  so that  i t  shall truly 
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RECORD-Qontirzued: 
express the action of the Court. This jurisdiction is distinct from 
that conferred by $274 of The Code, which provides a remedy for 
relief against excusable mistake, &c., of parties to the action. Btrick- 
land v. Strickland, 471. 

4. Courts have the power a t  any time in their discretion, to amend and cor- 
rect their records n u m  pro tune, so that they shall speak the t ru th ;  
and neither the findings of fact by them, nor the exercise of their 
discretion, are reviewable upon appeal. Btate v. Warren, 674. 

REGISTRATION : 
1. At common law, delivery and retention of the custody of the property, 

was necessary to the validity of a mortgage, as  against creditors and 
purchasers, but now, by statute, registration is substituted therefor. 
lMcOoy v. Lassiter, 88. 

2. A mortgage of chattels, in parol, is good, between the parties, KO par- 
ticular form of words is necessary to the constitution of such a mort- 
gage. I t  is sufficient if i t  appear that the parties intended i t  to 
operate a s  such. Ibid. 

3. Where a note given for the purchase of an engine and boiler, provided 
that i t  should be a lien upon the property sold for which it  was given, 
until i t  was paid in full a t  maturity, a t  which time the engine and 
boiler should be a t  the disposal of the vendors, which note was never 
registered, I t  was held, not to be a conditional sale, and that a party 
who had purchased the engine and boiler from the vendee before the 
note was paid, without notice, took i t  discharged of any claim of the 
original vendors. E"riclc v. Hilliard, 117. 

4. As between the parties, a conditional sale is binding, although not re- 
duced to writing or registered. The Code, $1278, only requires them 
to be reduced to writing and registered, as against creditors and 
purchasers for value. Butts v. Screws, 215. 

5. At common law, mortgages of personal property were not required to be 
reduced to writing, and our statute only requires them to be reduced 
to writing and registered as  affecting creditors and purchasers for  
value. Ibid. 

6. Where a deed was made from a husband directly to his wife for her 
support, in 1862, but which was lost and was not registered until 
1884, I t  was held, that i t  was not a marriage settlement, and after 
registration i t  related back to its date. Walton v. Parish, 259. 

7. Deputy clerks cannot take proofs of the execution, or make orders con- 
cerning the registration of instruments required to be registered. 
Tatom v. White, 453. 

8. Section 1260 of The Code, rendered valid all probates of deeds, &c., 
lnade before the officers therein named, prior to the twelfth day of 
February, 1872; and registrations made in pursuance of such pro- 
bates are  embraced within the operation of the statutes, although 
made after that date, but before the enactment of The Code. Such 
legislation does not disturb vested rights. Ibid. 
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REGISTRATION-Continued: 
9. A person who cannot write, but who makes his mark, or uses any other 

device by which he, or others, may identify himself with the trans- 
action, is a competent attesting witness to the execution of written 
instruments. Ibid. 

10. The registration of a deed, or other instrument requiring registration, 
made upon proof of execution by a witness who could not write, but 
who in fact witnessed the signing, and directed his name to be sub- 
scribed as a witness, is nct void, though irregular; and on a trial, 
upon proof of the execution by such witness o r  other competent testi- 
mony, the deed will be admitted in  evjdence without further regis- 
tration. Ibid. 

11. Mortgages are good inter partes without registration. Williams v. Jones, 
504. 

12. A mortgage both of land and personal property may be registered after 
the death of the mortgagor. Ibid. 

13. The registration of a mortgage after a commission in bankruptcy, is 
good against the assignee. Ibid. 

14. Where a husband mortgaged a horse, but the mortgage  as not regis- 
tered until after his death, and prior to its registration the horse was 
assigned to the widow as a part of her year's support; I t  was 7~eld, 
that the widow took the property subject to the mortgage lien. Ibial. 

RELICTED LAND : 
Where land is relicted by a sudden withdrawal of navigable waters it 

belongs to the sovereign, but where the withdrawal is gradual i t  be- 
longs to the riparian proprietor. Hodges v. Willdams, 331. 

REMOVAL O F  EXECUTORS AND ADMINISTRATORS: 
1. The Clerks of Superior Courts have jurisdiction of proceedings for the 

removal of executors and administrators. Edwards v. Cobb, 4. 

2. Whether the Superior Courts have such original jurisdiction, Quere. 
Ibid. 

3. The practice upon application to remove executors and administrators, 
discussed by ~Merrimon, J. Ibid. 

REPLY : 
New matter set up in the answer, not amounting to a counter-claim, is 

taken to be denied without further pleading. The Court, however, 
may require a reply to be filed. Fitxgerald v. NhePton, 519. 

RES JUDICATA : 
I t  is intimated, that where irrelevant facts, which should be the ground 

of a new action, a re  set up as  a defence or counter-claim, and the 
Court proceeds to pass upon it, instead of striking i t  from the record, 
that  the judgment will be res judicata, and a n  estoppel upon the de- 
fendant, if he should afterwards bring a new action upon the same 
facts. Byerlg v. Humphreg, 151. 
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RESPITE : 
The eEect of a respite is only to postpone the day for the exccution of the 

scntenc2e hy the Court. Stntc v. Cardwel l ,  643. 

RIDING O F  .JUDGES : 
1. The prisoner was indicted a t  August Term, 1885, and tried and con- 

victed of murder a t  the succeeding Term of the Superior Court of 
Iredcll county-both Terms being held by thc samc Judgc. He moved 
for a new trial and in arrest of judgment, which being refused, and 
the death penalty pronounccd, he appealed to  the Supreme Court, 
where tllc judgment was aflirmed. When brouqht to the bar of the 
Superior Court for rr-sentencr, he again moved in arrest of the judg- 
ment upon the ground that  the Judge who presided a t  the trial also 
prcsiiied a t  the preceding Term when the hi9 was found, in violation . 
of $11, Art. IV, of the Constitution. l I e l d ,  

(1.) The judgment of tlie Supreme Court was conclusive of all ground 
which was or might have becn iusistecl upon to arrest thc judgment 
of the Superior Court. &!talc v. Spralcs, 689. 

(2.) If, however, thc prisoner should be entitled to relief upon the ground 
of an absence of jurisdiction in the Court wllich tried him, his remedy 
would not he by motion to arrest the judgment, but by a proper appli- 
cation for a discharge. Ibid. 

(3.) The prohibition contained in the Cknstitutioii does not apply to the 
several terms of the Court in any one county embraced in a "circuit" 
or "riding," but only to  the series of Courts held in  the various 
counties constituting such "circwit" or "riding" as  a whde. Ib id .  

2. I t  s c c m s ,  that the judgment of the Superior Court, presided over by a 
Judge of general jurisdiction, though not the Judge designated by the 
Constitution, is not i~u l l  and void. Ibid.  

RIPARIAN OWNER : 
1. The riparian owner of land bordering on a river which is technically 

not navigable, but which is uscd as a highway of commerce, owns the 
land i n  thc. bed of thc river, subject to an easement in  the public to 
use the river for the purposes of transportation. I I o d g c s  v. Williams, 
331. 

2. A lake fifteen miles long and eight miles wide, which is three and one- 
half f w t  deep, and which has no important inlet, and does not form 
a link in  a chain of water communication, is not navigable. I b i d .  

3. The riparian owner of land on the haulr of a n  unnavigable stream has 
no titlc ad filum acqum, if the Statc has granted the bed of a stream 
to another. Ib id .  

4. Where thc bed of an unuavigalrle stream has been granted, a riparian 
proprietor is not entitled to  land made by a withdrawal of the waters. 
/b id .  

5 .  Wl~cre  land is relicted by a sudden withtlrawal of navigable waters i t  
belongs to the sovereign, but where the withdrawal is gradual i t  
belongs to the riparian proprietor. I b i d .  
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RULE IiY SHELLY'S CASE : 
1, Qucere, whether the rule in  Shelly's Case has been abrogated in this 

State by statute. Mills v. Thorne,  362. 

2. I n  this State, when an estate is settled on the ancestor, with remainder 
to his heirs, "equally to be divided among them," or "share and share 
alike," the addition of these words prevents the application of thr  
rule in Shelly's case, and the heirs take as purchasers. Ibid. 

3. Since the act of 1784, words in a will which would give the absolute 
property, if bequeathing chattels, will give a fee i f  used in a devise 
of lands, the effect of the statute being to put chattels on the same 
footing as land, and to make the same rule applicable to both. Ibid. 

4. A bequest of chattels to A for life, and a t  his death to be equally di- 
rided between his heirs, vests only a life estate in A in the chattels, 
with a remainder to  his heirs, as  tenants in common. Ibid. 

5. Where land is devised to the ancestor for life, with a limitation that 
the remainder is to be equally divided among his heirs, or the heirs 
of his bodv, or his issue. the remainder men take as  tenants in com- 
mon, per capita, and not per stirpes, and they take a s  purchasers. 
Ibi&. 

SALE : 
A number of persons in the city of Raleigh, in  1885, organized a club for 

social and literary purposes, and became duly incorporated under the 
general law. Incidental to the main purposes of the organization, 
the members, but no other persons, were permitted to purchase from 
the defendant, i ts  steward, meals, cigars and liquors, which were fur- 
nished by the club a t  a price fixed by i ts  officers, sufficient to cover 
the cost, but not for the purpose of profit. I n  1886, an election was 
in  Raleigh township, under the Local Option Act, a t  which a majority 
of the votes were cast for prohibition. Held, 

) That the furnishing liquors to the members of the club under these 
circumstances was a sale. 

) That such sale was in  violation of the Local Option Act, and the de- 
fendant was guilty of a misdemeanor. Btate v. Lockyear, 633. 

SALE O F  LAND FOR ASSETS : 
1. Where certain land lying in another State was sold to pay debts by an 

administrator in that State, and there was a surplus, a s  to which the 
Court finds as a fact that i t  was not received by the administrator in 
this State nor by any authcrized agent of his, i t  does not constitute 
assets with which the administrator should be charged. Young v. 
Kewnecly, 265. 

2. Interlocutory orders are under the control of the Court, and upon good 
cause shown, they can be amended, modified, changed or rescinded, as 
the Court may think proper. Lfax%OelZ v. Blair, 317. 

3. So, where in a proceeding to sell land for assets, the decree for sale 
embraced some land which was the property of one of the defendants, 
and which did not belong to the ancestor, but by a mistake the de- 
fendant did not discover it  until after the sale, and when the notice 
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SALE O F  LAKD FOR ASSETS-Continued: 
to confirm the sale was made, i t  was held, that the Clerk had the 
power, and that  he committed no error in amending the order of sale, 
so as to omit the defendant's land therefrom. Ibid. 

SALE UXDER EXECUTION : 
1. A variance between the execution and the judgment, in regard to the 

sum due, does not vitiate a sale made under the execution. Hinton 
v. Roacit, 106. 

2, A stranger purchasing a t  a sale under an execution issued on a n  irreg- 
ular judgment, gets a good title, and even the plaintiff in  the judg- 
ment gets a good title, unless the judgment is afterwards set aside, 
upon a motion by a party to the judgment who is prejudiced by the 
irregularity. Ibid. 

SCALE : 
1. Where collections were made by an administrator in 1862 and 1863, and 

afterwards paid out, the scale must be applied to the receipts a t  the 
time the money was received, and to the payments when they were 
made. Young v. Kennedy, 265. 

2. Where an executor sold land during the war, under the power given him 
by the will to sell, and divide the proceeds among certain legatees, 
but the executor would not say in what currency he would take pay- 
ment, and by this conduct prevented certain parties, who wished to 
purchase, from bidding a t  the sale, and said executor, unknown to 
the parties in  interest, procured his partner to purchase the property 
on their joint account, and accepted payment of the bid in  Confederate 
money, I t  was held, that the executor was chargeable with the value 
of the property in good money. Bummers v. Reunolds, 404. 

3. Where, in such case, the legatees accepted the Confederate money in 
payment, the executor is entitled to credit for the scaled value of 
such payments, in his accounts with the legatees. Ibid. 

SEDUCTION : 
1. I t  is not competent to prove particular acts of immorality for the pur- 

pose of showing the bad character of a witness whose truthfulness is 
impeached. s t a t e  v. Garland, 671. 

2. I t  is competent to show that the contradicto.ry statement, offered with a 
view to impeach a witness, was made to one who was an official in a 
religious organization, while in the discharge of his duties as  such. 
Ibid. 

SEIZIN : 
1. Seizin implies the possession of an estate of freehold, and seizin in lam 

means the right to have such possession. ATircon v. Williams, 103. 

2. Where the deceased wife of the plaintiff was entitled to land as  a n  heir- 
at-law, and her husband rented such land as a tenant of the ancestor's 
widow, but the wife lived on the land;  Held, that she had such a 
seizin as  entitled him to an estate by the curtesy. Ibid. 
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SENTENCE : 
If  a prisoner, under sentence of death, is  respited and escapes, and is not 

recaptured before the day fixed for the execution, the Judge of the 
Superior Court may, a t  a subsequent term, direct the sentence to  be 
carried into effect. State  v. Cardwell, 643. 

SERVICES : 
1. Where the plaintiff contracted to work for the defendant for a year, and 

was to be paid by the month, but broke his contract and stopped work 
without excuse, before the year expired, I t  was held, that he could 
recover for the time he did work, a t  the contract rate per month. 
Chamblee v. Baker, 98. 

2. When, in such case, the contract is entire and indivisible and by the 
nature of the agreement, or by the express provisions of the con- 
tract, nothing is  to be paid until all is performed, the plaintiff cannot 
recover, unless he aver and prove compliance with the contract on his 
part. Ibid. 

3. Under the former practice, in actions on a special contract to pap for 
services to be rendered, and which were rendered, no evidence in de- 
fence, or to reduce the recovery, was admissible to prcve any mi& 
conduct on the part of the plaintiff, or dereliction in the service, but 
since The Code, this defence may be set up, and the entire contro- 
versy settled in one action. Ibid. 

4. Where a person is employed to work for another for an indefinite time, 
if he is ready and willing to do the work required, he is entitled to 
recover for the entire time, although employment is  not furnished 
him regularly; but if the employment is  to do a particular thing, or 
there were intervals when he was at  liberty to make other contracts 
for his services, then he could only recover for the time during which 
he was actually employed. Lewis v. R. R. Go., 179. 

SHERIFF : 
1. A former sheriff must exhibit to the board of commissioners the receipts 

in &ll of the proper officers, for all public funds which he received, or 
ought to have received during his preceding official terms, before he 
will be permitted to re-enter upon a new term. The Code, $2068. 
C0lm-d v. Com'rs, 515. 

2. The fact that he was able, ready and willing a t  the time of tendering 
his bond, to make settlement and payment of any liability on account 
of funds so received, does not dispense with the requirement that  he 
shall produce receipts in  full. Ibid. 

3. A sheriff elect is not entitled to be inducted into office until he tenders 
the three bonds required by $2073 of The Code, notwithstanding the 
fact that a t  the beginning of his term there is  a tax collector in  that 
county. Ibid. 

4. If the term of the office into which the plaintiff, in mandamus, demands 
to be inducted, expires before final judgment, the Court can do noth- 
ing but dismiss the action. Ibid. 
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SLANDER : 
1. I n  an action for damages for making slanderous charges against the 

plaintiff, evidence is competent, in mitigation of damages, to show the 
mental distress of the defendant a t  the time the words were spoken, 
caused as he believed, by the act of the defendant. McDougold v. 
Coward, 368. 

2. In  an action of slander in charging a female with incontinence, the de- 
fendant offered evidence to  show his mental condition when the slan- 
derous words were spoken, caused by his belief that the plaintiff had 
enticed his son, with whom he charged that she had had connexion, 
to leave his home and go off with her, and I t  was held, that  such evi- 
dence was admissible to rebut malice, and in mitigation of damages. 
Ibid. 

3. Where, in such action, the plaintiff, as  a witness in her own behalf, 
testifies that she is of untarnished virtue, evidence is admissible that 
she has allowed men to take liberties ~ i t h  her, not reaching to sexual 
intercourse, although such acts are  not charged in the pleadings. 
Such evidence is irrelevant if originally offered, but is competent to 
contradict. Ibid. 

4. A husband is not indictable for slandering his wife. State v. Edens, 
693. 

5. I t  is not necessary to set out the words in indictments for slander under 
$1113 of The Code, with the same particularity required in civil 
actions for slander. Ibid. 

SOLICITOR'S FEE : 

Where a defendant was acquitted, and the prosecutor adjudged to pay 
costs, a Solicitor's fee cannot be taxed. Btate v. Dunn, 697. 

SPECIAL VERDICT : 
1. I n  criminal actions there is no appeal, except from final judgments. 

I State v. Haxell, 623. 

2. A recital in the record, upon the return of a special verdict, "that the 
Court being of opinion that upon this state of facts the defendant is 
not guilty, the verdict is so entered," is not such a judgment a s  will 
support an appeal. Ibid. State v. Bmith, 680. 

SPECIAL PERFORMANCE : 
1. Where a marriage took place in  1844, and in 1869 the husband had a 

tract of land allotted to him a s  his homestead upon his own petition 
which he afterwards sold, taking a note for the purchase money, and 
he was then divorced a mensa et thoro from his wife; I t  was held in 
a n  action on the note given for the purchase money, that he could not 
make a good title to the land, without the joinder of his wife in the 
deed, and that  the vendee would not be compelled to take the title 
and pay the purchase money unless the wife joined in the deed. 
CastFebury v. Maynard, 281. 

2. A purchaser of land is never required to accept a doubtful title, and the 
inability of the vendor to make a good title, is  a defence to a n  action 
for the purchase money. Ibid. 
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SPECIAL PERFORMANCE-Continued: 
3. When a material defence is pleaded, i t  is proper for the Court to submit 

a n  issue on it. Owens v. PheFps, 286. 

4. So where an action was brought by the heirs-at-law of a deceased vendee 
of land, asking that the vendor be forced to make title to them, and 
he pleaded that the administrator had agreed n i t h  him to rescind 
the contract, which was ratified by the heirs-at-law, an issue as  to 
such ratification was properly submitted to the jury. Ibid. 

5. The specific performance of the vendor's agreement to convey land is not 
a strict right to be enforced a t  the will of the vendee, but it rests in 
the sound discretion of the Judge. This is  not an arbitrary dis- 
cretion, but is to  be governed by the rules laid down by the Courts of 
Equity, to grant or withhold the relief, as  in the particular case may 
seem equitable and just. Hewen v. Rich, 500. 

6. I n  a n  action for the specific performance of a contract, although the 
contract is under seal. parol evidence is admissible to show any good 
reason why the equitable relief demanded should be withheld. Ibid. 

7. I n  a n  action for  specific performance, where the defendant sets up a 
claim for compensation for improvements put on the land, evidence is 
admissible to show the enhanced value of the lot, by reason of im- 
provements put on it  by the defendant. MnOee v. Blankenship, 563. 

8. Evidence in  writing, when the writing contains all the stipulations as- 
sumed by the person to be charged, and authenticated by his signa- 
ture, is a compliance with the statute of frauds. Ibid. 

9. So, where parties agreed by parol to exchange lands, and afterwards one 
of them executed a deed to carry it  out ;  I t  u-as held, that the deed 
was a sufficient writing within the statute. Ibid. 

10. A parol contract to convey land is not void if not reduced to writing, 
and if i t  is afterwards reduced to writing, i t  removes the statutory 
impediment and imparts to the contract an original efficacy. Ibid. 

STATUTE O F  FRAUDS : 
1. One who is induced to enter upon land by a parol agreement that it 

shall be settled upon him as an advancement, will not be evicted until 
compensation has been made him for betterments which he may have 
made upon the land. Hedgepeth v. Rose, 41. 

2. Nor is  he liable for damages for withholding the possession or for the 
use and occupation of the land until after a notice to surrender. Ibid. 

3. Evidence in writing, when the writing contains all the stipulations as- 
sumed by the person to be charged, and authenticated by his signa- 
ture, is  a compliance with the statute of frauds. iVaGee v. Blanken- 
ship, 563. 

4. So, where parties agreed by parol to exchange lands, and afterwards one 
of them executed a deed to carry it  out, I t  was izeld, that  the deed 
was a sufficient writing within the statute. Ibid. 

5. A parol contract to convey land is not void if not reduced to writing, 
and if i t  is  afterwards reduced to writing, i t  removes the statutory 
impediment and imparts to the contract a n  original efficacy. Ibid. 
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STATUTE O F  LIMITATIONS : 
1. Where a judgment was rendered on the 20th of October, 1873, and an 

action was brought on the judgment on the 20th of October, 1883, i t  
was held that the statute barring actions on judgment in ten years, 
was a defence to the action. Cook v. Moore, 1. 

2. There was no statute of limitations barring actions upon notes under 
seal executed, or judgments rendered, prior to 1868. A presumption 
of payment arose after ten years. Clover v. Plowers, 67. 

3. An executor or administrator could not avail himself of the limitations 
prescribed in $511 and 12 of Rev. Code, unless he showed that  he had 
disposed of the assets and made the advertisement required by $g24 
and 27, Rev. Code. Ibid. 

4. When the Statute of Limitations i s  pleaded, i t  devolves upon the plain- 
tiff to show that his cause of action accrued within the time limited 
by law for beginning it. Hussev v. Kirkman, 63. 

6. A new promise, to repel the bar of the Statute of Limitations must be 
clear, positive and distinctly refer to the debt sued upon. I t  must be 
made to the party, his agent, or attorney, A promise to a third party 
will not be recognized. , Upon causes of action accruing since the 
adoption of the Code of Civil Procedure, the new promise must be in 
writing. Ibid. 

6. The provisions of The Code, allowing a feme covert to sue alone regard- 
ing her separate property, does not remove the disability of coverture, 
so as  to allow the statute of limitations to bar her right of action. 
Qarnpbell v. Crete?, 156. 

7. When two or  more disabilities co-exist, or when one disability shall 
supervene a n  existing one, the period prescribed within which a n  
action may be brought shall not begin to run until the expiration of 
the latest disability, Ibid. 

8. Partners stand in the relation of trustees for each other, and something 
must be done to render that relation adversary, before the Statute of 
Limitations will begin to run. Rencher v. Anderson, 208. 

9. A new promise, to  repel the plea of the statute of limitations, must be in 
writing. The Code, $51. Bates v. Hewem, 388. 

10. An acknowledgment that the contract sued upon was correct, and a 
promise by the obligor that  i t  should be paid as  soon as he could sell 
some stock and make collections, is a conditional promise, and will 
not obstruct the running of the statute. Ibid. 

11. A promise by an obligor that he will pay, if he is not put to trouble, 
unaccompanied by a request for an indulgence, o r  a n  agreement for 
forbearance, will not avoid the operation of the statute. Ibid. 

SUMMOPr'S : 
1. In  a n  action before a justice for the recovery of the value, o r  return of 

the property under $267 of The Code, it  must be averred in  the sum- 
mons that the value thereof does not exceed fifty dollars. Binger 
Xfg. Go. v. Barrett. 36. 

2. Power to  allow a n  amendment to process and pleading under The Code, 
discussed. Ibid. 
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SUMMONS-Continued: 
3. After a party has pleaded, i t  is too late to take any objection to the 

process by which he was brought into Court. B u t t s  v. XcTCws, 215. 

4. A general appcarance by counsel cures all ailtecedent irregularity i n  the 
service of process, and puts the defendant in Court, just as  if he had 
becn personally served with process. I'enniman v. Drrniel, 341. 

5. Wherc~ i t  is clesirc~tl to  takc advantage of any defect in the service of 
process, a special appearance should be entered for that  purpose 
/b id .  

6. So, where a defendant tlcinurred because hc l ~ a d  not bmn properly 
served, but a qcneral appeuranc~ was entered by his c20nnsel; It was  
hcld, that the sppearilnce waived any i lwqilar i ty  in the scrviee, and 
the demurrer was propcrly overruled. Ib id .  

SUPPIJII:MJI:N'!~ARY PRO('EEU1NGS : 
1. Proceedings sugplcmental to tlic cxrcution are  chiefly rquitable in  thc4r 

naturt3, and are in the nature of an equitable execution. VegeEnhn v. 
SrnitI~, 254. 

2. The fact that the sheriff has an alias execution in his hands unreturncd, 
which was isbuecl on the same judgment on which supplemmntary 
proceedings have bccn talicn, is nu bar to such proreedings, and no 
grouutl on ~?h ich  thcy can be dismissed. Ih id .  

3. An execution can issue on 3 judgment pending supplementary proceed- 
ings wliich have heeu taken out on the same judgment. I b i d .  

4. Sincr the adoption of the Constitution of 1868, the Superior Courts ad- 
minister both lcgal and cquitablc rights, and when nrcessary both are 
administered in the same action. I Oid. 

SURVIVAL O F  ACTIONS : 
All causcs of action founded u w n  contract, debt or other duty survive 

against the p e r s o ~ ~ a l  representative of the person chargeable there- 
with. Nillcr v. Leach, 229. 

TAX : 
1. The rules of cvid~nce applicable to allowing parol evidence to fit  the de- 

scription to the thing in ordinary deeds, apply to the assessment, 
levy, notice, kc., a s  well as  to the dreds made in selling land for 
taxes, and these dcfects being essential matters, wilI not be cured by 
a second conveyance in which an accurate description of the land is 
given. Hurrieon v. Hahn ,  28. 

2. The Legislature has power to create new counties, out of territory there- 
tofore embraced in existing countips, and i t  can provide that the 
inhabitants of such territory shall still be taxed to pay a proportion- 
ate  part of the debts of the county from which it  has been severed, or 
i t  may exonerate them from such dcbts. Dare Co. v. Czcrrituck Go., 
189. 

3. I n  the creation of new counties, the tax-payers thereof a rc  exonerated 
from any tax to pay any ~ ~ ) r t i o n  of the debt of the county from which 
they have been takm, unless the act creating the new county shall 
provide differently. Ib id .  
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4. Where the act creating a new county provided that  such new county 
should pay its pro ra ta  of the debt of the county to which its terri- 
tory formerly belonged, but the act contained no pro~~ision giving i t  
any interest in the property of the old county; I t  was held, that  the 
new county could not recover i ts  pro ra ta  of the proceeds of the sale 
of certain stock owned by the old county, although the debt of the old 
county was in fact to  pay for this stock. Ib id .  

5.  An administrator will not be allowed, on the settlement of his adminis- 
tration a c c ~ u r ~ t ,  with taxes which hc has paid on the lands which 
dcscendetl to the heirs. Young v. Kennedy, 265. 

6. The license tax imposed upon drummers by sec. 28, ch. 175 (Revenue 
Act), Laws 1885, does not conflict with the Constitution of the United 
States. State v. Long, 582. 

7. Thc rebate allowed from the drummers' licer~sc tax to  merchants pay- 
ing a purchase tax, by see. 25 of said Act, does not discriminate 
against nou-residents, since all persons, irrespective of their residence, 
engaged in the business therein designated, are  entitled to  its benefits. 
Zbid. 

TENANTS I N  COMMON: 
Tenants in common of a n  undivided interest in  lands, a re  not entitled to 

have either actual partition, or a sale for partition of such interest, 
unless the owners of the rc>maining interests a re  made parties to the 
procccding, the Statute-$1904 of The Code-requiring that  the whole 
tract shall be partitioned or sold-though shares may be allotted to 
some of thc tenants, whilr a sale may be derrecd as to others. 
Broolcs v. Austin, 474. 

The rule that  when one person takes and sells the personal property of 
another, the latter may waive the tort and recover the money, em- 
braces the case where the person sued rcceived the money in consc- 
qucnce of the action of a Court whose jurisdiction and process he 
invoked for that  purpose. Oline v. Olive, 485. 

TOWN ORDINANCE : 
An ordiuance of a city or town prescribing tr penalty to  be fixed in the 

discretion of the Court, is uncertain and void. State v. Worth, 615. 

USURY : 
1. In  an action to forcclosc a mortgage, the mortgagor may show that  the 

consideration of the bond secured by the mortgage is tainted with 
usury. ArrSnyton v. Goodrich, 462. 

2. An agreement, entered into with full knowledge, and with the intent to 
pay and receive n greater rate of interest than is allowed by law, 
whereby it  is  stipulated that the party advanring the money shall 
rcceivc a commission as  a corisidcration therefor, in addition to  the 
legitimate interest, is usurious, and forfeits the interest. 2'hc Code, 
@S6.  f bid. 

3. The mortgagor covenanted, in addition to the stipulation to repay the 
sums advanced with 8 per cent. interest, that he would ship to the 
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mortgagee for sale, "tlouble the quantity of cotton necessary to pay 
the xmount advanced, and in case of failure so to ship, to pay to the 
mortgagee two and one half per cent. on the amount failed to be 
shipped as  liquidated damages for the breach of this covenant." 
Whether such agreement is usurious upon its face, Quccre. Ibid. 

VACATING J U1)GMICNT : 
1. Appeals from interlocutory or subsidiary orders, judgments and decrees 

mnde in a cause, carry up for review only the ruling of the Court 
upon that specific point. The order, or juilqment appealed from is  
not vacated, but further procccrliigs under i t  a rc  suspended until i ts  
validity is  determined. Meanwhile the action remains in the Court 
below. G r e w  v. CrifZin, 50. 

2 .  I t  is whcre the judgment is final and disposes of the entire controvcrsy 
that  thc appeal, when properly perlected, vacates the judgment and 
thc whole cause is transfrrred to  thc appellate court. Even then it  
may, for some purposes, be proceeded with in  the lower Court. Ibid. 

3. A decree, or order granting or dissolving a n  injunction, is not vacated 
hy a n  appeal. Ibid. 

4. A party who intentionally violates an interlocutory judgment of the 
Court is guilty of contempt, although he may havc acted in good faith 
upon professional advice honestly given. Ibid. 

VARIANCE : 
1. A variance between the execution and the judgment, in regard to the 

sum due, docs not vitiate a sale made undcr the execution. Hinton 
v. Roach, 106. 

2. Where the iudictment charged the defendant with carnal intercourse 
with his "daughter," and the proof was that the person was his il- 
lcgitirnate child ; Hcld, no variance. Statc  v. Laurence, 659. 

3. Thc tlefeudant was indicted for perjury, charged to have been comrnittcd 
npon thc trial o f  one Willis Pain  for larceny; the record introduced 
as  cviderlcc in support of the indic2tmcnt, (Xrscribed the person charged 
with the larceny as  Wil l ie  B'nnes: IIcld, that  i t  is within the rule 
idern sovcans, and therc is no variance. Btate v. Rare, 682. 

VENDOR AND VENDEE : 
1. The status of the mortgage rc.lations, after the transfer of any interest 

by the mortqagor to a third party, cannot bc changed to the detri- 
ment of the latter, without his consent. Ballard v. Williams, 126. , 

2. So, the parties to a mortgage cannot stipulate for a higher rate of inter- 
est than that reserved by the mortgage, nor can they incorporate any 
additional debt into the mortgage, nor can they agree that arrears of 
interest should be converted into principal money, and hear interest, 
as-against puisne encumbrancers, or othcr assignee of thc equity of 
redemption. Ibid. 

3. I n  applying thcse rules, a vendor and vcndec, when the purchase money, 
or a portion thereof, rcmains unpaid, will be regarded in the same 
light as  a mortgagor and mortgagee. Ibid. 



INDEX. 

4. A purchaser of land is never required to accept a doubtful title, and the 
inability of the vendor to make a good title, is a defence to an action 
for the purchase money. Castlebury v. Maync~rd, 281. 

5. When a material defence is pleaded, it  is proper for the Court to submit 
an issue on it. Owens v. Phelps, 286. 

6. So where a n  action was brought by the heirs-at-law of a deceased vendee 
of land, asking that  the vendor be forced to make title to them, and 
he pleaded that the administrator had agreed with him to rescind the 
contract, which was ratified by the heirs-at-law, an issue as  to such 
ratification was properly submitted to the jury. Ibid. 

7 .  The specific performance of the vendor's agreement to convey land is not 
a strict right to be enforced a t  the will of the vendee, but i t  rests in 
the sound discretion of the Judge. This is not a n  arbitrary discre- 
tion, but is to be governed by the rules laid down by the Courts of 
Equity, to grant or withhold the relief, as  in  the particular case may 
seem equitable and just. Herren v. Rich, 500. 

VERDICT : 
1. The verdict must be taken in connection with, and interpreted by the 

issue, and when by necessary implication the answer to the issue dis- 
poses of the matter in controversy, it  mill not be set aside, although 
not so full as  might be desirable. R. R. Co, v. Purifog, 302. 

2. So, where in  an action to set up a lost deed, the jury found that the 
defendant had not executed a deed for any part of the land, but did 
not specifically find that no deed was ever executed, it  was held, that 
the verdict was sufficiently responsive. Ibid. 

3. If there be an irreconcilable conflict in the findings of the jury upon the 
issues submitted, or between the verdict and the judgment, a new 
trial will be awarded. .Morrison v. Watson, 479. 

4. A general verdict is a finding in favor of one of the parties to an action; 
a special verdict finds the facts but is not in  favor of either party, 
until the Court declares the law arising thereon. The code, gg408, 
409 and 410. Ibid. 

5. If upon the trial of a n  indictment, containing several counts, the jury is 
directed to confine its investigation to one count only, a general ver- 
dict of guilty will be construed a s  a n  acquittal on all the counts with- 
drawn from the consideration of the jury. 'State v. Thompson, 596. 

6. A general verdict of guilty upon an indictment containing two counts- 
one for Larceny and the other for Receiving-will be sustained, if the 
evidence justifies either. State v. Ntroud, 626. 

VERIFICATION : 
1. The Statute in  regard to the verification of pleadings contemplates only 

two cases, in which the affidavit may be made by the attorney: One, 
when the action is founded upon a written instrument for the pay- 
ment of money only, and such instrument is in the possession of the 
attorney; and the other, when the material allegations are within the 
personal knowledge of the attorney. Hammerslaugh v. Farrior, 135. 
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VERIFICATION-Con t inucd: 
2. Where a verification to a complaint stated that  it  was made by the 

attorney brcause t h ~  plaintiffs were non-residents, and that his means 
of lrnowledqe were derived from an affidavit of the plaintiff, and from 
admissicws made to him by the defendant, but did not state that  the 
material allegations were within his personal knowledge ; I t  w a s  held, 
to  he insufficient, and tlir defendant had the right to file an unverified 
answer. Ihid. 

3. A judgment by default final cannot hcl rendered unless tlic complaint is 
verified. Thid. 

4. Where the complaint only allegm the value of the goods sold, without 
also alleginq a promise to Ixp, or where the complaint is  not vcrrifietl, 
upon a failure l o  answer, the judgment should bc- by default and 
inquiry. Hnr tman  v. Furrior, 177. 

WARRANT : 
A warrant will not Ire quashed hccause it  does not contain the necessary 

descriptive words of the allegcd offence, when it  refers to a n  "annexed 
aflitlavit" in whitSh a n  the essential avermellts arc made. Bte t c  v. 
WinsFow, 649. 

WIDOW : 
1. The filing aaiX recording of the list of articles allotted to th r  widow, a s  

her year's support, as  required by the statute, is essential to i ts  
validity, and to the vesting of the property o r  debt allotted to the 
widow in her. Kif f  v. Kif f ,  71. 

2. In  such case, the allotment must be made with such rcasonable certainty 
a s  to the thing allotted, as  to iiitlicatc what property.was intended by 
the commissioners, otherwise, the allotment will be void. Ibid.  

3. So, where the allotment of a year's support contained the following item, 
"labor for 3y2 years, $173," I t  was  held, void for uncertainty, and it  
was not competent for the widow to show, by parol evidence, that  the 
commissioners intended, by this, to allot to her a czlaim which the 
deccased husband had against the defendant for labor done for him. 
Ibid. 

4. I t  i s  int imated,  that in such case, the widow could have the list corrected 
by a proper proceeding. Ibid.  

5. The posscssion of the widow, before dower has been assigned, is not 
adverse to the heirs-at law. Nixon v. Wil l iams,  103. 

6. The pcrsorial property exemption exists only during the lifc of the home- 
steader, and after his death his widow has no right to  have it allotted 
to  her. Nmilh v. McI)onald, 163. 

7. A widow who has no homestead of her own, is entitled to have one 
allotted to her out of the lands of her deceased husband, even al- 
though no homestead was allotted to  him during tiis life. Ibid.  

8. A widow is erilitlcd to her year's allowance out of the personal estate of 
licr husband, in preference to all gcncral creditors, and also, by virtue 
of The Codc, $2116, in prcfwc\~~ce to the sprcial lien acquired by an 
execution bearing tes te  prior to the husband's death. I n  regard to 
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7. The testator having, in the first clause of his will given ;I lsccuniarg 
legacy to his wife to be paid to her in cash or bonds a t  her option out 
"of my estate," and in subsequent clauses mad(. specific devises of thc 
greater part of his "rcal estate," but in disposing of his personal p r o p  
erty used the terms "my estate." Ileld, that the real estate specifi- 
cally devised was not chargeable with the payment of the pecuniary 
legacy to the wife. Ibid. 

8. I t  is not error to rule out widenee which could not aid the jury i n  pass- 
ing 011 the issues to  be tried. So, where the issue was, whether a 
certain tract of land in dispute, was intended by a testator to pass 
under a devise of his "home place," cvidence that he had given parcels 
of land to certain of his sons, before his death, is irrelevant. Wag- 
gorccr v. Ball, 323. 

9. Qume, whether the rule in Shelley's Case has been abrogated in this 
State by statute. MiZls v. Thorne, 362. 

other liens and equities, she takes the property in the same manner 
in which the husband held it. Williams v. Jones, 604. 

WILLS : 
1. An administrator, with the will annexed, can execute any power con- 

ferred by the will on a n  execwtor. Council v. Avcratt, 131. 

2. As a general rule, where a will directs land to be sold for division among 
devisws, and no pcrson is named to make the sale, neither an cxcc- 
utor, nor mi administrator c. t .  a, can execute the power, but such 
power may be conferred either by direct words, or by necessary impli- 
cation. Ibid. 

3. In the c20nstruction of wills, the meaning of the testator is to be gathcwd 
both from the test  and cqntext of the will. Campbell v. Crater, 156. 

4. Where the words of a will were, "I leave to my son, W. R. C., a tract 
of land (describing i t )  and certain negroes (naming them), that  to 
his heirs, but the said W. It. C. to Elavc jurisdiction over said land 
and slavcs;" I t  was held, that  no estate whatever passed to W. R. C., 
when i t  appeared from the other portions of the will that i t  was thc 
interltion of thc~ testator to leave his property to his grandchildren, 
and not to his children. Ibid. 

5. In  the construction of wills the intention of the testator is to be ascer- 
tained from the document itsrlf in the light of surrounding circum- 
stances, and no evidence, deehors, of his intention is  competent. 
Worth v. Worth, 239. 

brquest of pecuniary legacy "out of the estate," or "to be ])aid," or 
"to be raised out of my estate," is a chargcl first upon the personal, 
and after its exhaustion, upon the rcal estate of the teslator, unless it  
can be seen from the context, or other parts of the will, that  these 
terms were used in a more rcstrictcd sense, aud included only the 
perscmal estate. Ibid. 

10. I n  this State, when an estate is settled on the ancestor, with remainder 
to  his heirs, "equally to be divided among them," or "share and share 
alikc," the addition of these words prevents the application of the 
rule in Shelley's Case; and the heirs take as  purchasers. Ibid. 
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11. Since the act of 1784, words in  a \\ill which would qive the absolute 
property, if bequeathing chattels, will give x fee if used in a devise of 
lands, the eSSect of the statntc bring to rrut chattels on the same foot- 
i i ~ g  a s  Iand, and to make tho same rule applimblc to both. Ibid. 

1%. A brquest of chattels to A for life, and a t  his death to be equally divided 
between his hcirs, vests only a life estate in  A in the chattels, with a 
remainder to liis heirs, as tenants in common. IBid. 

15. Whcrc lanil is devised ti) the ancestor for life, with a limitxtion that the 
remainder is lo bc equ:~lly divided umong his heirs, or the heirs of 
his body, or his issue, thc remz~indcrmen take as  tenants in  rommon, 
per capita and not pcr s t i r p ~ s ,  and they take as  purchasers. Ibid. 

14. The testator beyuealhcd to his son M., "four hundred dollars, to be lmitl 
him a s  follows: Urn11 thc death of my wife, he shall rec2ovcr forty 
dollars, and forty dollars annually thereafter, till the payments 
amount to Pour hundred dollars. Tlie p:lyments shall be made by my 
son J., and daughter E., each payin,- twenty dollars annually, and 
thc yroy)erty bequeathed to them shall be chargeable with said pay- 
ments." .J. was appointed and qualified as  executor. The property 
dcvised to E. was delivered to her, and that  dcviscd to J. was ac 
cc,pted by him. HcZd, 

That the devise to E. and a. was of spccific property, encumbered by 
the legacy to M., and upon the delivery to E. of her share, and the 
election of J. to take his, the executor was discharged of all liability 
in his fitlnciary and representative character, and each became sepa- 
rately liable for a moiety of the legacy to be paid as  directed. Xfines 
v. Hines, 482. 

WILFUL TRESPASS : 
1. One wlro, after being forbidden, enters upon land of another under a 

bona flde claim of right, is not guilty of the offence of wilful trespass. 
TILC Code, $1120. State v. Winslou), 649. 

2. One who eilters upon the land of another, after being forbidden, as  the 
servant, and a t  the command of a bona fide claimant, is not guilty of 
any criminal offciicr. Ibid. 

YEAR'S SUPPOIIT : 
1. Tlie filing and recording of the list of articles allotted to the widow, as 

her year's support, as  required by the statute, is essential to its 
validity, and to the vesting of t h ~  property or debt allotted to the 
widow in her. Kifl v. Ki / f ,  71. 

2. I n  s u ~ h  case, the allotmcnt must be made with such rcasonable cer- 
tainty a s  to thc thing allotted, as  to indicate nrllat property was 
intcncled by the commissioners, otherwise, the allotment will he void. 
Ibid.  

3. So, wherc the allotment of a year's support contained thc following item, 
"labor for 2y2 years, $173," I t  was hcld, void for unc?rtainly, and it  
was not competent for the widow to show, by parol evidcnre, that  the 
commissioners intcnrled, by this, to  allot to lier a claim which the 
deceased husband had against the defendant for labor clone for him. 
Ibid. 
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YEAR'S SUPPORT-Continued: 
4. I t  is  intimated, that in such case, the widow could have the list cor- 

rected by a proper proceeding. Ibid. 

5. A widow is entitled to her year's allowance out of the personal estate of 
her husband, in preference to all general creditors. and also, by virtue 
of The Code, $2116, in preference to the special lien acquired by a n  
execution bearing teste prior to the husband's death. In  regard to 
other liens and equities, she takes the property in the same manner 
in  which the husband held it. WilZiams v. Jo%es, 504. 

6. Where a husband mortgaged a horse, but the mortgage was not regis- 
tered until after his death, and prior to its registration the horse was 
assigned to the widow as a part of her year's support; I t  was held, 
that  the widow took the property subject to the mortgage lien. Ibid. 




