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MEMORANDUM 

The case of State v. Hoore, 93 N. C., 500, was tried before Shipp, Judge, and 
not Gudger, Judge, as  there reported. 
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CASES 
ARGLXD AKD DETERMINED IS T H E  

S U P R E M E  COURT 

NORTH CAROLINA 

RALEIGH. 

FEBRUARY TERM, 1886. 

THOJXAS ELT v. C. AX. EARLY, ET SLS. 

Amendme?zt-Joining Causes of Action-Action to Recover Land- 
Statute of Liqnitation-Al.listake-Correction-Jztry Trial. 

1. The Court cannot, except b r  consent, alIow an amendment r h i c h  changes the 
pleadings so as  to make it  substai~tially a new action, but an amendment 
which only adds to the original cause of action is not of this nature, and 
may be allomed. 

2. I n  an action to recover land, the Court may allow an ameildment so as to set 
up a mistake in a deed. 

3. An action to recover the l~ossession of land, and to correct a mutual mistake 
in a deed for the same land, executed by the plaintiff to the defendant, 
coilstitute but one cause of action. 

4. Where a distinct cause of action is allowed to be inserted in a complaint, by 
amendment, i t  is tantamount to bringing a new action, and the statute of 
limitation runs to the time when the amendment is allowed; but this rule 
does not apply when the new matter allowed by the amendment constitutes 
a part of the original cause of action. 

5. So where, in a n  action to recover land, the Court allowed the plaintiff to 
amend, so as  to set up a mutual mistake in a deed, the statute only runs 
against the relief demanded by the amended complaint to the time when 
the action was commenced. 

6. A Court will only correct a mistake in a deed or other written instrument. 
upon clear, strong and convincing proof, and i t  is error in the Court to 
charge the jury that  the plaintiff is entitled to have the issue found in his 
favor upon a mere preponderance of evidence. 

7. I n  such cases, if the Court should be of opinion that, in no reasonable view of 
the evidence, is i t  sufficient to warrant a verdict establishing the mistake, a 
verdict should be directed for the defendant. 
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8. In  the trial by a jury of issues arising in equitable matters, the rules of 
equity should be followed as  f a r  as  possible. 

9. Issues of fact, as  distinguished from questions of fact, in equitable as  well as  
legal actions, must be tried by a jury; but this does not authorize the 
finding of such issues on less evidence than a chancellor would find them. 

( 2 ) CIVIL ACTION, tried before Shepherd, Judge,  and a jury, a t  
Spring Term, 1883, of the Superior Court of HERTFORD County. 

This action was brought to recover the possession of two adjoining 
tracts of land. At the appearance term of the Court, the plaintiff filed 
the ordinary complaint in such cases, describing the land, alleging title 
in himself to  the same, the wrongful possession thereof by the de- 
fendants, etc. The appellant defendants, in their answer, denied every 
material allegation in the complaint. 

At a subsequent term, the plaintiff moved for leave to  amend th. 
complaint, which was granted by the Court, the appellant defendants 
objecting. I n  pursuance of such leave, the plaintiff filed a further 
complaint, alleging, as to one of the tracts of land mentioned, tliat 
unintentionally, by inadvertence, and the mutual mistake of the par- 
ties to it, lie had executed a deed embracing the same land to the 
defendant Early;  that  the latter had admitted the mistake and con- 
sented to a proper correction of the deed; that on hearing that the 
husband appellant was about to purchase the land embraced by the 

deed from Early, he notified him of such mistake, and not to  
( 3 ) purchase; tliat he declared that the deed was registered and he 

would purchase and take the risk; that he did purchase the land 
with notice of the plaintiff's equity in that  respect; and he demanded 
judgment that the deed be corrected. Only the appellants filed an 
anslver, denying all the material allegations in this amended com- 
plaint, and they further alleged that  more than three years had elapsed 
next after the plaintiff had knowledge of the alleged mistake, and 
b e f o ~ e  the filing of the amended complaint, and tl~erefore his alleged 
right to have the deed corrected was barred by the statute of limita- 
tions. As to  this part of the case, three issues of fact, whereof the 
following is a copy, were submitted to  the jury, and they responded to 
the two first in the affirmative, and the third in the negative: 

(1) "Was the interest of plaintiff, Thomas Ely, in the Brittain land 
by mistake of both parties conveyed by the deed of 26th August, 1875, 
to C. 31. Early?'' 

(2) "Was A. B. Atkins (husband appellant) notified by Thomas Ely 
or C. 11. Early of this mistake, and of Thomas Ely's claim to said land 
before November 4th, 1878?" 
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(3) "Did the plaintiff discover, more than three years before this 
suit was commenced, tha t  the Brittain land was conveyed in the deed 
of August, 1875?" 

The Court gave the jury the following instructions, to \ ~ h i c h  the 
appellants excepted: 

"That the burden of showing the alleged mistake was upon the 
plaintiff; tha t  it must be done, not beyond a reasonable doubt, but by 
a preponderance of evidence-that is to say, if the plaintiff's evidence 
was placed in one end of the scales, and the defendant's in the other, 
and the one exactly balances the other, then the issue should be found 
in favor of the defendants. But  if the plaintiff's evidence m-eighs dam-n 
ever so slightly that  of the defendants, then in favor of the plaintiff." 

The appellants moved for judgment non obstnnte veredicto, which 
motion was overruled, and they excepted. 

There was judgment on the verdict for the plaintiff, and the ( 4 ) 
defendants appealed. 

Messrs. W .  D. Pruden and IT. B. Shatc, for the plaintiff. 
Messrs. R. B. Peebles and Winborne, for the defendants. 

MERRIMON, J. (after stating the facts). It is very true tha t  the 
Court cannot, without the consent of the parties, so amend, change or 
modify the pleadings in a pending action as to make it substantially 
a new one. Merrill v. Merrill, 92 N. C., 657; McATair v. Commission- 
ers, 93 N. C., 364. But  its general powers, and especially those ex- 
pressly conferred by The Code, Secs. 272, 273, to  allow amendments of 
the pleadings "in furtherance of justice," are broad and comprehensive, 
and in all proper cases should he exercised freely by the Court, having 
due regard to fairness and the rights of the parties. 

Tha t  i t  was competent to allow the amendments made in this case 
there can be no serious question. It seems that  there was some mis- 
take or misapprehension in the preparation of the complaint a t  first. 
The plaintiff's cause of action was not fully and sufficiently alleged. It 
is obvious that  the allegations in the further or amended complaint 
were "material to the case," and such as might, and, indeed, ought to  
have been made a t  first, in order to enable the plaintiff to  reach the 
complete merits of the cause of action sued upon, as we shall presently 
see. 

The Code, See. 273, expressly provides, among other things, tha t  the 
Court may, "in furtherance of justice, amend any pleading, process, or 
proceeding, by adding or striking out the name of any party, or by 
correcting a mistake in the neme of a party, or a mistake in any other 
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respect, or by inserting other allegations ynaterial t o  the case, or where 
the amendment does not change substantially the claim or defence, by 

conforining the pleading or proceeding to  the facts proved." 
( 5 ) XOW, the plaintiff brought this action to  recover the land in 

question. If the allegations in the conlplaint were true, the 
land was his, and he ought to have recovered, but it turned out, as rvas 
alleged, tha t  by inadvertence and mistake, in the provisions of a deed 
embracing it, of which the appellants had notice, the legal title to the 
land was in the husband appellant. At first, the plaintiff filed the 
ordinary complaint in an action to recover land, alleging title in him- 
self. Why he failed to allege the mistake and material facts in respect 
to the same, and demand equitable relief, does not appear. Perhaps he 
may have believed that he had the equitable title to the land and 
could recover upon that.  But whatever may have been the cause of 
oniission, it was competent to allow the amendment by adding furtlirr 
allegations to  tlie complaint. This is what was in legal effect done, 
however infornlal the amendment in taking the form of a further 
complaint. 

Treating the right to have the deed corrected for the causes alleged, 
as a separate cause of action, as certainly in some cases it might be, 
the plaintiff might haye united it with the cause of action at  first 
alleged. The  Code, Sec. 267, p ro~ides .  that "the plaintiff may unite 
in the same complaint, several causes of action, whether they be such 
as have been heretofore denominated legal or equitable, or both, wlien 
they all arise out of, ( I )  the same transaction, or transaction con- 
nected n-ith the same subject of action * " * 15) c l a i m  to recover 
real property, with or without damages, for the n~ithholding thereof, 
and the rents and profits of the sanie." Plainly, the right to have the 
deed corrected was "connected with the same subiect of actionn-the 
land-and it was directlv connected with, and affected the claini "to 
recover real property." The same section provides, that when such 
causes of action are united, they niust affect "all the parties to tlie 
action," and so they do in this case. Such causes of action may be 
united in the same complaint. One chief purpose of the Codc is to 
facilitate litigation, without multiplicity of actions, and the power 

of the Court to complete a litigation begun, by amending the 
1 6 1 pleadings, is almost unlimited. Robinson v. TVilloughby, 67 

N. C., 84; Mcllf i l lan v. Edwards,  75 N. C., 81. 
But  under the circun~stances of this case, we think the ground of the 

equitable relief demanded, constituted a part  of the plaintiff's cause of 
action a t  first alleged, and he did not need to allege two distinct causes 
of action. His alleged right to recover the land, and directly in that 
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connection and for that  purpose, and as part  of i t ,  to have the deed 
corrected, co~istituted his cause of action. The legal and equitable 
rights in respect to  the land were so clearly connected, so essentially 
one, tha t  they might not improperly be regarded and treated as con- 
stituting one cause of action. 

The defendant had possession of the land, and was seeking in that  
connection to  take an inequitable advantage of a mistake in a deed, 
whereby the legal title was in him. A part  of the plaintiff's cause of 
action was the right to  have the deed corrected. 

It is true, tha t  under the common lam method of procedure, this 
could not be so, because, under i t ,  the plaintiff ~ o u l d  recover the land 
by his possessory action a t  law, after he had had the mistake in the 
deed corrected in a separate court of equity, wherein alone he could 
obtain equitable relief; but under the Code method of procedure, as it 
prevails in this State, legal and equitable relief must be administered 
in the same court, and may be in the same action, and in some cases, 
in the same cause of action. The principles, doctrines and rules of l a ~ v  
are distinct from those of equity, but they may be administered to- 
gether by the same Court, when it is appropriate and necessary to  do 
so. X c R a e  v. Battle, 69 N. C., 98; Murray 21. Blaclbledge, 71 N. C., 
492; Farmer v. Daniel, 82 N. C., 152; Condry v. Cheshire, 88 S. C., 
375. 

The appellants contended that  if the amendment could be allom-ed, 
it must be treated as the introduction of a distinct equitable cause of 
action, the action as to it beginning a t  the time the amendment . 
was allowed; and further, tha t  as more than three years had ( 7 ) 
elapsed b e h e e n  the time the plaintiff had knowledge of the 
alleged mistake in the deed, and the time the amendment was allowed, 
this cause of action was barred by the statute of limitation. 

I n  some cases, no doubt, the time of allowing an amendment mould 
be treated as the beginning of the action, as to  the new cause of action 
introduced, especiaIIy in cases where such cause is not a part of, is 
distinct from and not germane to the cause of action a t  first alleged. 
Such a case is tha t  of Gzll v. Young, 88 N. C., 58. 

The present case, however, is not of that class. As we have seen, the 
matter alleged in the amendment, constituted an essential part of the 
plaintiff's single cause of action, which was a t  first imperfectly alleged, 
and the amendment mas intended to  perfect the statement of it in the 
complaint. The action when brought, was intended to  embrace the 
whole cause of action, not simply a part of i t ,  and it was a legal de- 
mand upon the defendants to satisfy the plaintiff's claim to the whole 
extent of his cause of action, and, therefore, the amendment had rela- 
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tion back to the time when the action was begun. So that the cause of 
action was not barred by the statute of limitations, taking the facts to  
be as contended by the appellants. W y m e  v. Insurance Company, 71 
N. C., 121. 

The exceptions to the instructions given to the jury must be sus- 
tained. We think it  very clear that the Court erred in telling them 
that  the plaintiff must prove the afirmative of the issues as to the 
alleged mistake "by a preponderance of evidence." This ordinary rule 
of evidence in civil actions does not apply in a case like this. 

That  the Court may, in the exercise of its equitable jurisdiction, 
correct a mistake in a deed, or other written instrument, such as that 
alleged in the complaint, is not controverted; but i t  will do so only 
where the mistake is made to appear by clear, strong, and convincing 
proof. The Court must be satisfied from the evidence, beyond reason- 

able question, of the alleged mistake. By the solemn agreement 
( 8 ) of the parties to  it, the deed, a t  once, upon its execution, be- 

comes high and strong evidence of the truth of what is ex- 
pressed in it, as between the parties to  it. One of its chief purposes is 
to  make such evidence, and it  ought not to  be changed or modified 
upon the clearest proof of mistake. I n  some cases, mistake might be 
manifest from what appears in the deed itself and necessary surround- 
ing circumstances-in others, the evidence of i t  may be clear, dlrect, 
and satisfactory, as where it  is mutual, and the interested parties 
admit it. I n  such cases, the Court would grant relief without hesita- 
tion. I n  other cases, the evidence may be uncertain, conflicting, and 
circumstantial, coming from a variety of sources, and unsatisfactory. 
I n  such cases, the Court will not disturb the deed or other writing, and 
upon the strong ground that  the parties have agreed to make the writ- 
ing evidence between them as to  the matters contained in it. It must 
stand, until by a weight of proof greater than itself, a court of equity, 
in the exercise of a very high and delicate jurisdiction, shall correct it. 
The Court always acts in such cases with great caution and upon the 
clearest proof. In  Wzlson v. The Land Company, 77 N. C., 452, 1\11.. 
Justice BYXUM, having reference to a deed, said: 

"The whole sense of the parties is presumed to be comprised in such 
an instrument, and it  is against the policy of the l a v  to allow par01 
evidence to add to, or vary it, as a general rule. But if the proofs are 
doubtful and unsatisfactory, and the mistake is not made entirely 
plain, relief will be withheld upon the ground that the written paper 
must be treated as the full and correct expression of the intent, until 
the contrary is established." The same doctrine is laid down in Story's 
Eq. Jur., Secs. 153, 157; Pomeroy Eq. Jur., Sec. 859; Rawley v. Flan- 
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nelly, 30 N. J. Eq. R.  612; Burger v. Dankle, 100 Pa. St. 113; Browdy 
v. Browdy, 7 Pa. St. 167. 

Under the present system of civil procedure in this State, issues of 
fact as distinguished from questions of fact, arising in equitable 
actions, as well as like issues arising in actions at law, are to be 
tried by a jury. Whether this is wise or not, is not for us to  ( 9 ) 
determine; but it cannot be, that a jury should find the facts in 
respect to  a question of mistake, such as that in this case, upon less 
evidence than a Chancellor would do, sitting in a court of chancery. 
The strength of reason leads to  a different conclusion. The law con- 
templates that a jury shall find such issues, as nearly as may be, as a 
Chancellor would do in passing upon like issues. The Court should be 
careful to  instruct the jury in such cases, as to the nature of the issue, 
the application of the evidence produced before them, and, especially, 
that  the instrument in writing to  be corrected, is, of itself, strong evi- 
dence of what is expressed in i t ;  that,  however, i t  is not absolutely 
conclusive; and that  from the evidence they should be thoroughly satis- 
fied of the mistake alleged, before they would be warranted in finding 
the affirmative of the issue submitted to  them. The peculiar nature of 
such issues, renders it  necessary that this should be done. 

-4s we have said above, the Court will not, in the exercise of equitable 
jurisdiction in cases like this, grant relief, unless the proof of mistake 
be clear and satisfactory. Therefore, if the Court should be of opinion, 
that  in no reasonable view of the whole of the evidence produced on 
the trial of the issue, it is sufficient to warrant a verdict ascertaining 
the fact of mistake, then it ought t o  direct the jury to  find the negative 
of the issue. I n  the trial by jury of issues arising in equitable matters, 
the principles, doctrines and rules of equity, should be observed and 
applied, as nearly as may be, in the ascertainment of the facts. Otlier- 
wise, it would be difficult to  administer equity a t  all in many cases. 
Todd v. Campbell, 32 Pa. St., 250; Piersall v. Neile, 63 Pa.  St., 420; 
Stockbridge Iron Company v. Hudson Iron Company, 102 Mass., 45. 

We are unable to  determine the merits of the motion for judgment 
non obstante veredicto, because all the evidence in reference to the 
issue as to  the alleged mistake has not been sent up. If the evidence 
was insufficient in any reasonable view of it, to warrant the jury 
in finding the fact of mistake, then it  may be, the appellants ( 10 ) 
were entitled to judgment. The evidence should have been sent 
up, if the appellants desired to  have the benefit of the exception in this 
respect. 

There is error for which there must be a new trial. Let this opinion 
be certified to  the Superior Court according to law. I t  is so ordered. 

Error. Reversed. 
37 
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Cited: Hemphill v .  Hemphill, 99 N.C. 440, 441, 442; McSazr v .  
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581; Cedar Works  v. Lumber Co., 168 S .C .  394; Glenn v .  Glenn, 169 
N.C. 730; Hardware Co. v .  Bankzng Co., 169 X.C. 747; Lefler v .  Lane, 
170 N.C. 183; R a y  v .  Patterson, 170 N.C. 227; Champion v .  Daniel, 
170 N.C. 332; Grimes v .  Andrews, 170 N.C. 523; R. R. v .  Dill, 171 
N.C. 177, 178; Coulter v .  Wilson, 171 N.C. 539; Johnson v .  Johnson, 
172 N.C. 532; Hardware Co. v .  Lewzs, 173 N.C. 300; McLaughlm zl. 
R .  R., 174 N.C. 185; Boone v. Lee, 175 N.C. 384; Taylor v .  Edmunds, 
176 N.C. 329; Lefkowitx v .  Silver, 182 N.C. 348; hlontgomery v. Lezcis, 
187 N.C. 579, 581; Corporation Co?n. v .  Bank,  192 N.C 370; S. c ,  193 
N.C. 117; Scales v .  Trust Co., 195 N.C. 775; Hubbard & Co. v, Horne, 
203 3 .C.  209; &?enley v .  Holt, 221 N.C. 275; Perkins v .  Langdon. 233 
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THONBS RAY v. W. T. BLACKWELLET ALS. 

Evidence-Parol to Vary  Wri t ten  Instrument 

1. Par01 evidence is not admissible to alter or contradict the terms of a written 
contract. 

2. Where the part  of the contract attempted to be proved by par01 has been 
omitted by fraud, or by mutual mistake or accident, i t  may be used as  a 
defence to an action on the contract, if properly pleaded. 

CIVIL ACTIOK, tried before Gilmer, Judge, and a. jury, at January 
Special Term, 1886, of the Superior Court of DYRHAM County. 
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The plaintiff entered into a contract, written and under seal, with 
the  defendants William T .  Blacliwell and Julian S. Carr, constituting 
the partnership firm of Blackwell &. Carr, for the rent of a certain 
house owned by them, expressed in the following terms: 

"The undersigned, Thomas Ray, hereby agrees to  rent from ( 11 ) 
Blackwell & Carr the premises known as House No. 18, situate 
on Rail Road street, for the term of twelve months, a t  the price of ten 
dollars per month, payable monthly in advance. And it is further 
agreed, that the said Thomas Ray shall take good care of the said 
property, not committing, nor permitting any waste thereon, and shall 
not sublet the same without the written consent of said Blackwell Sr 
Carr. And further, that  if the rent shall not be paid a t  the first of 
each and every month, or if a t  any time any of the  stipulations hereof 
are broken, then the term of the said Thonlas Ray therein shall cease, 
and the said Blackwell & Carr shall resume their possession of the same, 
which the said Thomas Ray agrees to surrender, waiving all demand 
and notice to which he might otherwise be entitled under the law. 

"In testimony whereof, the said Thomas Ray  has hereunto set his 
hand and seal the 3rd day of September, 1883. 

his 
'.THOMAS X RAY, (Seal). 

mark. 
"Witness : 

"X. A. RAMSET-." 

Under this contract of lease, confined to a single room in the nurn- 
bered tenement, the plaintiff held possession for about one month, as 
his complaint alleges, when the defendant Ra~nsey,  as agent for, and 
under the authority of his co-defendants, took possession of the house, 
in  the presence of, and against the remonstrance of the plaintiff, and 
in  the course of several days removed i t  to another locality, in doing 
which it was rendered uninhabitable, and plaintiff was compelled to 
leave. For this invasion of the plaintiff's possession and the damages 
consequent thereon, the present action was instituted by the issue of 
a summons early in the next month. 

The answer, not controverting the making of the lease nor the entry 
upon the premises and removal of the house, defends their action 
by averring tha t  there was a contemporary verbal agreement ( 12 ) 
accompanying the execution of the covenant, tha t  the  lessors 
should have the right, t o  be exercised a t  their pleasure, to remove the 
house a t  any time during the year, and the lease should terminate, and 
tha t  they had availed themselves of this reserved power. 
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Upon the trial of issues before the jury, the defendants proposed to 
prove, and after objection made by plaintiff and overruled, were 
allowed to  prove, by the defendant Ramsey, examined as a witness for 
the defendants, that  such agreement as is set out in the antiwer was 
made; tha t  he told the plaintiff he could not rent the property for a 
longer time than it was the pleasure of his enlployers to allow the 
house to  remain where i t  was; tha t  they intended to remove it, and, if 
during the twelve months, they should choose, they were to haye full 
liberty to  do so and plaintiff must surrender possession. 

There was a verdict and judgment for the defendants, and the 
plaintiff appealed. 

.Mr. John Jfaminy,  for the plaintiff. 
Mr.  W. W. Fuller, for the defendants. 

SMITH, C. J. (after stating the facts). It is a rule too firmly estab- 
lished in the lam- of evidence to need a reference to  authority 111 lts 
support, tha t  par01 evidence will not be heard to contradict, add to, 
take from or in any way vary the terms of a contract put in mit ing,  
and all contemporary declarations and understandings are incoinpetent 
for such purpose, for the reason that  the parties, when they reduce 
their contract to writing, are presumed to have inserted in it all the 
provisions by which they intend to be bound, 1 Greenleaf Ev , Sec. 76. 
Etheridge v. Palin, 72 K. C., 213. 

The cases cited do not contravene this rule, and rest upon the idea 
tha t  the writing does not contain the contract, but is in part execution 

of it. Such is the ruling in Tzvidy v. Sanderson, 31 N. C., 5 ;  
( 13 ) Daughtry 21. Boothe, 49 N. C., 87; 1Manniny v. Jones, 44 N. C., 

368; Perry v. Hzll, 68 N. C., 417; Woodfin v. Sluder, 61 N. C., 
200; Kerchner v. McRae, 80 hT. C., 219; Braswell v. Pope, 82 N. C., 
57; Terry v. Bazlroad, 91 K. C., 236; Sherrill v. Hagan, 92 X. C., 345; 
Willis v. White. 73 N. C., 484. 

The case most relied on and pressed in support of the admissibility 
of the testimony, is tha t  of Kerchner v. McRae, supra, the facts of 
which. summarily stated, are these: John McCallum died indebted to 
Charles McRae and Henry McCalluni who were partners, doing busi- 
ness in the individual name of the former. The executors of the de- 
ceased gave their bond for the amount due, and a t  the same tnne it ~ v s s  
agreed that  the proceeds of certain cotton deposited with the firm by 
the testator in his life time, when sold, should be applied in payment 
of the bond, and credited thereon. The bond passed into the hands of 
the plaintiffs, subject to all the equities attaching to it when held by 
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the obligees, without endorsement of the agreed credit. This evidence 
was held competent by the Court, and properly so, since i t  did not in 
any way modify the terms of the bond, but provided a mode of pay- 
ment, which the holders were to  carry into effect and neglected to  do. 
Out of this contemporary contract springs the defendants' equity to  
have their testator's assets applied to  a debt which they had assumed, 
and in their exoneration pro tanto, and which was enforced. Some- 
what similar is the ruling in Willis v. White, above cited. 

The true ground upon which such evidence is received, is that it 
shows the contract of the other party to  the agreement, or the part not 
committed nor intended to be committed t o  writing, and consequently 
not constituting the entire agreement. 

We do not intend to say, that if the excluded portion of the full par01 
agree~nent for renting not contained in the writing, has been left out 
through fraud or mutual mistake or accident, there is not an equitable 
power residing in the Court for its reformation, so that i t  shall effectu- 
ate the common understanding, when the pleadings are framed in such 
a way as to  admit the defence. Undoubtedly this may be done, 
but this is not the case presented to  us, and our ruling rests upon ( 14 ) 
a well established rule of evidence prevailing as well in equity as 
a t  law. Howell v. Hooks, 17 N. C., 258. 

There is error. The verdict must be set aside and a new trial had. 
Let this be certified. 

Error. Reversed. 

Cited: A7ickelson v. Reves, 94 N.C. 564; Parker v. Morrill, 98 N.C. 
235; Meekins v. Newberry, 101 K.C. 19; Mofitt v. Maness, 102 X.C. 
461; Bank v. McELwee, 104 N.C. 308; Cobb v. Clegg, 137 N.C. 157; 
Bank v. Moore, 138 N.C. 532; Evans v. Freeman, 142 hT.C. 65; Basnight 
v. Jobbing Co., 148 N.C. 357; Bowser v. Tarry, 156 N.C. 37; Wilson v. 
Scarboro, 163 N.C. 385; Potato Co. v. Jennette, 172 N.C. 4; Thomas v. 
Carteret, 182 N.C. 379; White v. Fisheries Co., 183 N.C. 230; Overall 
Co. v. Hollister Co., 186 N.C. 209; Slayton v. Comrs., 186 N.C. 695; 
Exum v. Lynch, 188 N.C. 395; DeLoache v. DeLoache, 189 N.C. 400; 
Watson v. Spurrier, 190 N.C. 730; Lumber Co. v. Sturgill, 190 N.C. 780; 
Hardware Co. v. Kinion, 191 N.C. 219; Kindler U. Trust Co., 204 N.C. 
201; Sakellaris v. Wyche, 205 K.C. 174; Carlton v. Oil Co., 206 N.C. 
118; Winstead v. Mfg. Co., 207 N.C. 113; Oliver v. Hecht, 207 N.C. 486; 
Coral Gables, Inc., v. Ayres, 208 N.C. 428; Ins. Co. v. Morehead, 209 
N.C. 175; Williams v. McLean, 220 N.C. 506; S. c., 221 N.C. 230; Bell 
v.  Chadwick, 226 N.C. 600; Bost v. Bost, 234 N.C. 557; Wilkins v. 
Finance Co., 237 N.C. 403; Areal v. Marrone, 239 N.C. 78. 
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JACKSON B. HARE v. JESSE HOLLOMON ET ALS. 

B u r n t  Records-Recitals in Deeds-Infants-Service on-Guardian 
ad litem-Judgment Irregular. 

1. Where records have been burned or destroyed, the entries in the bound rol- 
umes containing the minutes of the Court are  admissible in evidence. to 
establish the regularity of the proceedings. 

2. Where land has been sold under a decree of Court, and the records hare been 
destroyed, the recitals in the deeds a re  evidence of the regularity of the 
proceedings. 

3. Where, under the former system, a petition to sell land for assets was filed in 
a Court having jurisdiction of the proceeding, and a guardian a d  Zitem was 
appointed, but no serrice was made on the infants : it  was h e l d ,  that even 
if the judgment was irregular, i t  was not void, and could not be attacked 
collaterally. 

4. A judgment rendered before the adoption of the Code of Ciril Procedure 
against infants who were not serred nTith process, but \rho were repre- 
sented by a guardian a d  Zitenz, is valid and binding on the infant, unless i t  
appears that  no real defence was made for the infant, and that he has 
suffered thereby. 

6. d judgment against an infant who has not been served with process is not 
void, and mill not be set aside to the prejudice of a bonn fide purchaser 
without notice. 

6. It seems that  under the provisions of The Code, Sec. 387, decrees against 
infants who were not served with process are  binding, except where fraud 
enters into and vitiates them. 

( 15 ) CIVIL ACTION, tried before M c K o y ,  Judge,  and a jury, at July 
Special Term, 1884, of HERTFORD Superior Court. 

This was a civil action, prosecuted under a claim of title for the 
recovery of the possession of the land described in the complaint and 
withheld by the defendants. It was in evidence that  the land formerly 
belonged to one Josiah Bridgers, who, a t  his death, in May,  1831, 
devised the same, subject to  the life estate therein of his surviving 
widow, Charlotte, to John P. Bridgers. The life tenant died in March, 
1869, whereupon the plaintiff immediately entered upon the premises, 
claiming to be owner of the estate in remainder, by virtue of a deed of 
conveyance made to him on October 20th, 1868, by Timothy Q. Cope- 
land and wife Irene, and continued in the occupation and use thereof 
until November, 1881, when, without legal process, he was ejected by 
some of the defendants, all of whom have since remained in possession. 
John P. Bridgers died intestate, early in 1854, leaving the fenze defend- 
ants Sarah E .  and Margaret C., Mary Bridgers, who has since died 
~vithout issue, Joseph P. Bridgers, John C. Bridgers, and Williani Bridg- 
ers, his children and only heirs a t  law. 



N. C.] FEBRUARY TERM, 1886. 

I n  deducing title from the said John P. Bridgers, the plaintiff intro- 
duced from the clerk's office, a bound volume, which purported to  con- 
tain the records of the county Court of Hertford, from February Term, 
1854, to August Term, 1867, and proposed to read therefrom the follow- 
ing entries, as of May Term, 1856: 

"Letters of administration on the estate of John B. Bridgers are 
granted to William Dunning, to  whoin special letters of administration 
on said estate have been granted since the last tern1 of this Court, who 
entered into bond for the sum of twenty-five hundred dollars with 
William TIT.  Mitchell, Pleasant Jordan and .John A. Anderson, sureties 
thereto, which bond is accepted by the Court, and he duly qualified as 
administrator by taking the oath required by law." 

"WILLIAM DUNNING, administrator of 
JOHN P. BRIDGERS, deceased, 

against 1 
JOSEPH P. BRIDGERS and others, heirs 

a t  law of JOHN P. BRIDGERS. 

"Petition for the sale of land as assets in the administrator's hands. 
L. 39. Cowper is appointed guardian ad litem to  the defendants, who 
accepts service of the petition and submits to  a decree." 

"It appearing to  the Court that the persona1 estate of John P. Bridg- 
ers is insufficient t o  pay his debts and charges of administration, it is 
decreed that William Dunning, his adniinistrator, have a license to  sell 
the land mentioned in the petition, on a credit of six nionths, on the 
premises, after advertising the same according to law, in order to pay 
the debts of his intestate and the charges of administration; and that 
the petitioner make title to  the purchaser when the purchase money 
is paid." 

"Issued copy of decree." 
It was shown by the present clerk, and others, that  the book had been 

always kept in his office, as a record of the county Court, and was so 
treated; that  the entries were all in the handwriting of L. M. Cowper, 
who was, in 1856, and had been many years before, clerk of that  Court. 
It was also proved that  the court-house had been twice burned-once 
in August, 1831, and again in the year 1862. 

The introduction of this evidence was opposed by the defendants, but 
admitted by the Court, and exceptions entered. The plaintiff then pro- 
duced a deed from William Dunning, administrator of John B. Bridgers, 
made June loth, 1857, to  one Kindred Copeland; a deed froin William 
M. Montgomery, Clerk and Master in Equity of said county, executed 
on May lst ,  1862, to  Timothy Q. Copeland, and a deed from Timothy 
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Q. Copeland and wife Irene, to  himself, the plaintiff, dated on October 
28th) 1868. These deeds were all duly proved and registered, and de- 

scribe and purport to  convey the tract of land in dispute. The 
( 17 ) first mentioned deed contains a recital in these words: 

"That, whereas, the said William Dunning, administrator as 
aforesaid, by authority of a decree of the County Court of Hertford, 
a t  August Term, 1856, last past, directing the said William Dunning, 
administrator as aforesaid, to  advertise and make sale of a certain tract 
or parcel of land, which the said John P. Bridgers died seized and 
possessed," etc., describing the tract, "which, reference being had to said 
order and decree, will more fully and at large appear; and whereas, the 
said William Dunning, administrator as aforesaid, and by virtue and 
authority of said decree, did, on the 10th day of October last past, on 
the premises, after advertising agreeably to  act of Assembly, offer the 
aforesaid tract or parcel of land for sale, a t  public auction, on a credit 
of six months, when the said Kindred Copeland appeared and bid the 
sum of twelve hundred and fifty dollars, being the highest and best 
bidder, and so became the purchaser; and whereas, the said William 
Dunning, administrator as aforesaid, did, a t  May Term, 1857, last past, 
report to  the said County Court of Hertford County, the sale of the 
land as aforesaid, when the said Court ratified the said sale, and further 
decreed that  the said William Dunning, administrator as aforesaid, 
should make a deed to the said Kindred Copeland, which reference 
being had to said decree will more fully and a t  large appear. NQ~V, this 
indenture witnesseth," etc. 

The second deed from the Clerk and Master in Equity recites: 
"That, whereas, by virtue of a decree of the Court of Equity, obtained 

a t  Fall Term, 1860, by the heirs of Kindred Copeland, deceased, for the 
sale of certain real estate, of which the said Kindred Copeland died 
owning the same, but not in possession, and the clerk and master being 
authorized by said decree, did, on the 10th day of June, 1861, expose to  
public sale upon the premises, one tract of land lying in said county, 

adjoining," etc., "which was purchased by the said Timothy Q. 
( 18 ) Copeland, for the sum of twelve hundred and fifty dollars, he 

being the last and highest bidder. Now, I, the said William 31. 
Montgomery, clerk and master aforesaid, for," etc. 

The last deed conveys the same land for the consideration of one 
thousand dollars to  the plaintiff. It was shown that  upon the death of 
Kindred Copeland, the land descended to Annie, who intermarried with 
Levi Davis, and W. A. Copeland, his heirs-at-law, and was sold for 
partition under a decree of the said Court of Equity. The feme defend- 
ants Parker and Hollomon, were married during the life of said Char- 
lotte Bridgers, and before attaining full age, while the other heirs-at- 
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law of John P. Bridgers each became twenty-one years of age before 
the plaintiff's eviction, and have been under no disability. 

The defendants insisted that these fragmentary memoranda found 
upon the records of the former county Court, were insufficient proof of 
any judicial action, which could have the legal effect of divesting the 
estate which descended to the heirs-at-law of the intestate and trans- 
ferring i t  to  the purchaser a t  the administrator's sale. The Court 
declined so to  charge, and left the inquiry, upon the evidence, to  the 
jury, who rendered a verdict for the plaintiffs. 

From the judgment rendered thereon the defendants appeal. 

Mr. W. D. Pruden, for the plaintiff. 
Messrs. Winborne and R. B. Peebles, for the defendants. 

SMITH, C. J .  (after stating the facts). We sustain the ruling of the 
Court as t o  the admissibility of the record evidence of the proceeding 
instituted for the sale of the land, and the action of the Court there- 
under. Not only do these entries show the special facts which they 
recite, but by aid of the maxim omnia presumuntur rite esse acta, they 
furnish inferential evidence of the regularity of that  precedent action, 
upon which the validity and efficacy of what those entries show to have 
been done by the Court, were dependent. This rule is indispensa- 
ble, when, as in the present case, the original papers in the cause ( 19 ) 
have been burned or lost. Some references will serve to illustrate 
the principle. 

I n  Kello v. Maget, 18 N.  C., 414, the petition was filed under the Act 
of 1830, passed for the relief of such persons as niay suffer from the 
destruction by fire of the records of Hertford County, to  establish and 
enforce a guardian bond, in reference to  which GASTON, Judge, uses this 
language: "But i t  was to  be inquired, first, whether such a bond had 
ever been given; secondly, if given, whether the defendant's intestate 
was one of the obligors; and, finally, what were the contracts or terms 
of the bond. The appointment of Daughtry as guardian, was admitted 
in the pleadings, and upon that appointment, a legal presumption arose 
that he executed a guardian bond, since such a bond is made a pre- 
requisite to the appointment." 

Again, an entry on the records of the same county Court in these 
words: "James Clark, guardian for Mason Harrell, Sarah Elizabeth 
Harrell and James Thomas Harrell, orphans of John T .  Harrell, de- 
ceased, appeared in open court and renewed his bond as guardian, by 
entering into bond for the sum of $3,000, and W. M. Montgomery and 
J .  B. Hare, sureties," was held evidence to go to the jury of the exist- 
ence, execution and terms of the bond, against the defendant in Harrell 
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v. Hare, 70 N. C., 658. I n  a recent case, State v. Glisson, 93 N. C., 506, 
i t  is said tha t  the examination of a witness without objection, raises, 
ordinarily, a presumption tha t  he mas properly sworn, because the 
taking an oath is an indispensable condition to his giving testimony. 
The statute made to meet cases like the present, interposes and gives 
legal force to recitals in records, deeds and exhibits, surviving a destruc- 
tion of the originals. 

"The recitals, reference to, or mention of, any decree, order, judgment 
or other record of any court of record of any county in which the court 

house, or records of said courts, or both, have been destroyed by 
( 20 ) fire or otherwise, contained, recited or set forth in any deed of 

conveyance, paper writing, or other bona fide written evidence of 
title, executed prior to  the destruction of the court house and records of 
said county, by any executor or administrator with a will annexed, or by 
any clerk and master, Superior Court Clerk, Clerk of the Court of Pleas 
and Quarter Sessions, sheriff or other officer, or com~nissioner appointed 
by either of said Courts, and authorized by law to  execute said deed or 
other paper writing, shall be deemed, taken and recognized as  true in 
fact, and shall be prima facie evidence of the existence, validity and 
binding force of said decree, order, judgment or other record so referred 
to  or recited in said deed or paper writing, and shall be to  all intents 
and purposes, binding and valid against all persons mentioned or de- 
scribed in said instrument of writing, deed, etc., as purporting to be 
parties thereto, and against all persons who were parties t o  said decree, 
judgment, order or other record so referred to  or recited, and against all 
persons claiming by, through, or under them, or either of them." Code, 
Sec. 69. 

The next section makes deeds of conveyance, registered according to  
law, "prima facie evidence of the existence and validity of the decree, 
judgment, order or other record upon which the same purports to be 
founded, without any order or further restoration or re-instatement of 
said decree, order, judgment or record, than is contained in this chapter. 
Sec. 70. 

The petition of the administrator, as shown in the docketing of the 
cause, is against Joseph P. Bridgers and others, heirs-at-law of John P. 
Bridgers, and as the married defendant is one, so i t  is shown on this trial 
who were the others, all of whom were the heirs-at-law of the intestate. 
It is therefore a reasonable inference that  the petition did set out the 
names of the others, as well as the name of one of the defendants, to 
whom as a class the land descended. And the same conclusion is deduci- 

ble from the order of sale made in pursuance of the application. 
( 21 ) The next objection to  the proceeding is, tha t  the infant defend- 

ants were not served with process, and were not rightfully before 
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the Court, so that  the action of the Court is inoperative as to them, and 
leaves their title undisturbed. 

This objection cannot be sustained. Whether served with process or 
not, there was a guardian ad litem appointed by the Court to  defend 
the interests of the infant heirs, and recognizing this representation, the 
Court proceeded to adjudicate the cause, the subject matter of which 
and the conversion of the land into assets by an authorized sale, was 
within the jurisdiction of the Court. 

The judgment, if irregular, was not therefore a nullity, but reniained 
in force until set aside or reversed by sonie proper procceding directed 
to  that  end. 

Under the former mode provided for the creditor to subject the lands 
of his debtor to  the payment of the debt, after the ascertained deficiency 
of the personal estate, by the issue of a scire facias against the heirs, 
or devisees, the process did not issue against the heirs, but service 
was admitted by the guardian, and the Court held that the infants 
were in Court, and assigned as the ground of the ruling, that the 
Court so deciding was the proper judge, and that the record could not 
be contradicted in the collateral way proposed. White v. Albertson, 14 
N. C., 241-243. 

In  Matthews v. Joyce, 85 N. C., 258-264, the Court says, "a different 
practice has long and almost universally prevailed in this State, and 
this power of appointment, (of a guardian ad litem to infant defend- 
ants),  has been generally exercised without the issue of process, for the 
reason that no practical benefit mould result to the infant from such 
service on him, and the Court always assumed to protect the interests 
of such party, and to this end committed them to the 'defence of this 
special guardian," and cases are referred to  in support of the practice. 

I n  I,arkins v. Bullard, 88 K. C., 35, certain infants were directed to  
be made parties, but were not served with process, nor was any guardian 
ad  litem appointed for them, nor did their names anywhere ap- 
pear in the record, and it  was held that the judgment rendered ( 22 ) 
against them was irregular, and the Court had the power to set it 
aside, RUFFIK, J., saying, ('it would be a plain violation of right, to leave 
the judgment standing so as to  operate as an estoppel upon these in- 
fants, when the Court can see that  no real defence was ever made for 
them." Again: I n  reference t o  his point, MERRIMOX, J., in England v. 
Garner, 90 N. C., 197-201, uses this language in answer to  a suggestion 
that  a judgment against a defendant not of full age was void: "If he 
was an infant, this fact did not render the judgment as to  him absolutely 
void. It was irregular, and might upon proper application have been 
set aside, not however to  the prejudice of bona fide purchasers without 
notice," citing White v. Albertson, supra; Williams v. Harrington, 33 
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N. C., 616; Marshall v. Fisher, 46 N. C., 111; Freeman on Judgments, 
See. 513. 

In  Day v. Kerr, 7 &!to., 426, i t  mas held that, where infant defendants 
were not served with process, but the record showed that, upon their 
motion, a guardian ad litem had been appointed who proceeded in the 
cause, the decree against the infants was not void and could not be 
collaterally impeached. 

I n  answer to the suggestion that the interests of the infants were left 
unprotected, we but repeat the words used in response to a similar ob- 
jection in Howerton v. Sexton, 90 N. C., 581-586. "It does not appear 
that  any successful resistance could have been made to the prayer of 
the petition, or that any injury accrued thereupon to any of the defend- 
ants. His silence then, we cannot even now see to  have been to their 
prejudice, or to involve any dereliction of duty to  them." Nor, we may 
add, does it  appear that  the property did not bring its full value, or that  
any surplus would be left after payment of the intestate's debts, to come 
to the heirs. We should be reluctant to disturb titles acquired under 
the former practice, universally recognized and acted on in this State, 
thus introducing distrust and confusion in regard to  the tenure of estates 

and the loss of confidence in the judicial action of the Courts, the 
( 23 ) mischievous results of which can hardly be foreseen, and we 

could do so only under clear and cogent convictions of error en- 
tering into them. We may add that  the General Assembly seemed to 
have anticipated similar controversies and to have furnished relief in 
the two enactments of 1879, ch. 257, and of 1880, ch. 23, embodied in 
The Code, Sec. 387. This legislation declares valid and binding decrees 
rendered where infants were not, as if they had been, served with 
process, except when fraud enters into and infects them. 

It must be declared that there is no error, and the judgment is 
affirmed. 

No error. Affirmed. 

Cited: Sumner v. Xessoms, 94 N.C. 376; Xyme v. Trice, 96 S.C. 246; 
Cates v. Pickett, 97 N.C. 26; McGlawhorn v. Worthington, 98 N.C. 
202; Irvin v. Clark, 98 N.C. 444; Brittain v. Mull, 99 N.C. 492; Cofin  
v. Cook, 106 N.C. 378; Iseley v. Boon, 109 N.C. 560; Smith v. Allen, 
112 N.C. 226; Smith v. Gray, 116 N.C. 314; Sledge v. Elliott, 116 N.C. 
715; Morrison v. Craven, 120 N.C. 330; Morris v. House, 125 N.C. 557, 
562; Sutton v. Jenkins, 147 N.C. 16; Rackley v. Roberts, 147 N.C. 205; 
Hughes v. Pritchard, 153 N.C. 143; Barefoot v. Musselwhite, 153 N.C. 
211; Harris v. Bennett, 160 N.C. 343, 345; Pinnell v. Burroughs, 168 
N.C. 319,321 ; Pinnell v. Burroughs, 172 N.C. 186; Welch v. Welch, 194 
N.C. 634. 
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PATE & Co. v. HARPER. 

STATE E X  REL. NcD. PATE & CO. T. LUBY HARPER E T  ALS. 

Ezecutrix-Personal Property Ezemptions-Mortgage. 

1. A debtor is entitled to have his personal property exemptions ascertained up 
to and immediately before the sale. 

2. After an execution has been returned with the allotment of the personal . 
property exemption, i t  becomes an estoppel, but as long as  the process re- 
mains in the officer's hands, such allotment is in fieri, and may be cor- 
rected. 

3. If  property belonging to the judgment debtor has been omitted by the ap- 
praisers, they have the power to correct the allotment. 

4. While an unregistered mortgage is not valid as  to third parties, yet the lack 
of registration cannot subject to sale under execution, property which 
would be exempt if there were no mortgages. 

CIVIL ACTION, tried before Connor, Judge, and a jury, a t  Fall Term, 
1885, of GREENE Superior Court. 

There was a judgment for the defendants, and the plaintiffs appealed. 
The facts are fully stated in the opinion. 

Mr. Geo. M .  Lindsay, for the plaintiffs. 
Mr. Geo. V .  Strong, for the defendants. 

SMITH, C. J. The plaintiffs' attorney, on their behalf, sued ( 24 ) 
out of the Superior Court of Greene County, and on December 
30th, 1884, placed in the hands of R. A. Edwards, a deputy of the 
defendant Luby Harper, acting sheriff of the county, an execution 
against John T .  Parker, issued upon a judgment recovered by the plain- 
tiffs against him in the sum of $25.70, with interest from December 9th, 
1881, and costs, and duly docketed in said court, with direction to  lay 
off the defendant's exemption, and proceed to collect. The deputy 
accordingly summoned appraisers, who, on December 31st, laid off the 
debtor's personal property as exempt from execution, and of the value 
of $150, and returned a descriptive list of the exempt articles on Janu- 
ary 5th, 1885, into the office of the Superior Court Clerk, who made a 
minute thereof on the judgment roll in the action, and the same was 
duly registered. There were omitted from the allotment two mules and 
a wagon, the ownership of which the debtor disclaimed, as he had con- 
veyed this property by a mortgage, which, in the argument, i t  was said 
had not been registered. Thereupon the plaintiffs' attorney directed 
the deputy to  seize and sell these articles, which he did seize, and the 
debtor demanded that  his personal property exemption be laid off. 
Accordingly, the deputy again called the same appraisers together, and 
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they again made out a descriptive list, including the mules and wagon, 
and the officer made return of the process to the office on January 12t11, 
1885, with the following endorsement: "Executed by levy upon the 
personal property and setting apart to him his personal property ex- 
emption. No excess and no other property out of which to  satisfy this 
execution belonging to the defendant to  be found in my county. Janu- 
ary 12, 1885." 

The deputy, when required, refused to  sell the mules and wagon, or 
any one of them, to  satisfy the writ, and to recover damages for this 
neglect and alleged breach of the conditions of the sheriff's official bond, 
the present action is brought against him and the other defendants who 

are the sureties thereon. 
( 25 ) The matters in controversy upon the pleadings, are embodied 

in three issues, of which two were offered by the defendants, and 
the third added by the Court; those proposed by the plaintiffs having 
been refused : 

1. Did John T. Parker demand that his personal property exemption 
be laid off, before the commissioners first laid it off? 

2. Did he demand that his personal property exemption be laid off 
before the comnlissioners laid it  off the second time? 

3. Did he select the articles laid off to him the second time? 
The jury responded in the negative to  the first and third issues, and 

in the affirmative to the second. 
The subject matter of contest before the jury, was whether the allot- 

ment of exempt articles was first made by the debtor's demand, or was 
the voluntary act of the appraisers, done by the direction of the plain- 
tiffs' attorney, upon which its efficacy as a legal allotment was supposed 
to depend; and here the principal objection to  the ruling insisted on, is 
the validity and conclusive effect of the first allowance, omitting the 
articles embraced in the list, and its operation, while remaining undis- 
turbed, as an estoppel upon any further similar action of the sheriff and 
appraisers. 

The finding of the jury shows that the debtor did not require his 
exemption to  be set apart until i t  was done and the list made to include 
the mules and wagon, all in value falling short of the limit fixed in the 
law. Const., Art. S, Sec. 1. 

The argument for the plaintiffs, appellants, is, that  the first action of 
the appraisers, completed by their report and its registration, was final 
and exhaustive of their powers as such, and that  what was afterwards 
done is a nullity, thus leaving the unmentioned articles open to exe- 
cution. 

The provision contained in Sec. 504 of The Code, slightly modified in 
terms, but in substance the same as before its adoption, directs the 
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proceeding by the appraisers, when ended, to be returned by the officer 
to  the  Clerk, for filing with the judgment roll, etc. This direction seems 
t o  contemplate a return of the proceeding for exemption with his 
return of the process to which it is incidental and explanatory. ( 26 ) 
It would be unjust to a debtor to prevent the officer, a t  the dicta- 
tion of the creditor only, to  appoint the inspectors, and cause their 
action taken immediately upon the delivery, to  be a t  once transmitted 
to  the  Clerk, and thus as an estoppel, to  bind the debtor and take away 
his constitutional rights. We think the debtor is entitled to  have his 
exeniption ascertained up to and just before the process is executed by a 
sale. While the process is in the officer's hands in full activity, the pre- 
liminary action of the appraisers is not conclusive, but remains zn fieri, 
capable, a t  their instance, under the call of the officer a t  lease, of cor- 
rection and amendment. If property has been omitted, which ought to 
have been put on the list, but was not known a t  the time to belong to 
the debtor so tha t  i t  could be done, the appraisers ought to  have the 
power, and we think do have it, to  enlarge the exemption, so that  none 
which should be exempt shall be sold from him. The mandate of the 
statute is, tliat the officer shall make his levy upon the entire personal 
estate subject to  selzure under execution, but befow he sells, to  have so 
much of i t  set apart  for the debtor, within the limited value, as he may 
select, and when insufficient, all being below the value, such selection is 
unnecessary. 

The conclusive eff'ect given to the action of appraisers in Burton v. 
Spiers, 87 K. C., 87, has reference to  returns made and left in force 
when the execution of which i t  is part  has been returned, and becomes 
a record in the cause. We do not consider tliat a hasty return, as in this 
instance, brought about by the plaintiffs' om-n agency, places the pro- 
ceedings a t  once beyond the corrective power of both the officer and the 
appraisers, to  the denial of the debtor's constitutional rights. The only 
regular and legal exemption recognized by the sheriff, is tha t  enlarged 
by the addition of the mules and wagon, and which in forni and effect is 
but amendatory of the other. 

M7hile the unregistered mortgage of the mules and wagon may be 
effectual between the parties to  it, and yet inoperative against the 
plaintiffs for want of such registration, in the controversy be- 
tween the plaintiffs and the defendant the right of the latter pre- ( 27 ) 
vails, and the non-registration cannot subject to a sale under 
execution, tha t  which, if no mortgage had been made, would not be, 
because of its exemption. Duvall v. Rollins, 68 N. C., 220; Crummen 
v. Bennett, Ibid., 494. 
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As the sheriff could not legally sell the property thus exempted, there 
has been no breach of his bond and no dereliction of duty in the prem- 
ises, and the ruling of the Court must be sustained. 

There is no error and the judgment must be affirmed. 
No error. Affirmed. 

Cited: Ranlcin v. Shaw, 94 N.C. 407; Etheridge v. Davis, 111 N.C. 
295; Jones v. Alsbrook, 115 N.C. 50; Gudger v. Penland, 118 N.C. 834; 
Gardner v. McConnaughey, 157 N.C. 482. 

h1. A. ANGIER, ADM'R., v. LOUIS M. HOWARD. 

Subscribing Witness-Evidence-Seal-Consideration-Assignment 
of Error. 

1. Where the subscribing witness to a bond is dead, evidence of his handwriting 
is admissible to prove the execution of the bond, and it is for the jury to 
say whether or not the bond was executed. 

2. Where a note is under seal, the holder need not show any consideration. 
3. Where the jury were allowed to take a certain paper with them to their con- 

sultation room, i t  cannot be assigned as error, if the appellant expressly 
agreed that they might do so. 

This was a CIVIL ACTION, tried before Gilmer, Judge, and a jury, a t  
the January Special Term, 1886, of DURHAM Superior Court. 

The action was brought by the plaintiff to recover the amount alleged 
to be due upon the following sealed note: 

( 2 8  ) $150. 
Twelve months after date, we, or either of us, promise to pay 

James House, with interest from date, or order, the sum of one hun- 
dred and fifty dollars, for value received. Witness our hands and seals, 
this 21st of September, 1860. 

(Signed) ASA GREEN, [Seal]. 
his 

L. M. X HOWARD, [Seal]. 
mark. 

Attest : 
M. H .  TURNER. 

The handwriting of M. H. Turner, the subscribing witness, admitted 
to  be dead, was proved to be genuine by J .  W. Marcom and F. M. 
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Proctor, the former of whom stated that  the general character of M. H.  
Turner was bad, but that he had never known him to be indicted for 
any crime; and Proctor stated that some said it was bad, and some said 
i t  was good. One Wilkerson was introduced by the plaintiff, who testi- 
fied that  the body of the note, and the words "his mark," were not in 
the handwriting of hI. H .  Turner. It was also in evidence tha t  M. H. 
Turner had been a constable for twenty years, including the time the 
bond bears date, and entrusted with lnuch business. There was no 
evidence offered by defendant. 

His Honor, among other things not objected to, charged the jury, 
tha t  when the attesting witness to a bond was dead, its execution may 
be proved by proof of the handvriting of the subscribing witness, but 
tha t  the jury must find from all the evidence, whether the defendant in 
fact executed said bond. The defendant having argued to  the jury, 
tha t  it mas a circun~stafice of suspicion to  be weighed by them, tha t  
plaintiff had not shown any transaction upon which the note sued on 
could have been founded, and that  no consideration had been shown 
for the note, the plaintiff asked the Court to charge, and the Court did 
charge, that  a note under seal imports a consideration, and i t  is not 
necessary for the holder of the note to  show what was the  considera- 
tion. And on being then asked by defendant's counsel, in the 
presence of the jury, whether the Court meant by this charge to ( 29 ) 
say mere proof of the handwriting of the subscribing witness 
was sufficient proof of the execution, the Court replied: "I do not;  and 
have not said anything of the sort to  the jury; whether i t  is sufficient 
proof is a question for the jury, and tha t  the jury would consider all 
the evidence and argument of counsel, and determine whether de- 
fendant did execute said note or not, by making his mark to the same." 

Defendant moved for a new trial for error in the charge, as given 
above, and also upon the ground that the jury had been allowed to 
take the bond with them when they retired. The plaintiff's counsel 
during his argument to the jury, asked if there wab any objection to 
giving the note to  the jury, and the defendant's counsel stated there 
was not, and expressly assented thereto. Thereupon the note was given 
to the jury and retained by them until they rendered their verdict. 

The jury returned a verdict in behalf of the plaintiff, and there was 
a judgment in his favor. The defendant moved for a new trial upon 
the grounds of the exceptions taken on the trial. His Honor refused 
the motion, and the defendant appealed. 

X r .  J .  W. Graham, for the plaintifl. 
Mr. John hf. Moring, for the defendant. 
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ASHE, J. (after stating the facts). The first exception taken by the 
defendant, was to the charge of the Court, that ,  when the attesting 
witness to  a bond was dead, its execution may be proved by proof of 
the handwriting of the subscribing witness, but that  the jury must find 
from all the evidence whether the defendant in fact executed said bond. 
There was no error in this charge. It is well supported by authorities. 
Black v. Wright, 31 N. C., 447; Burnett ZJ. Thov~pson, 35 S. C., 379; 
McKinder v. Littlejohn, 23 N. C., 66; United States v. Lyon, 15 Peters, 
290. 

The second exception was to the instruction given by his Honor to 
the jury, "that a note under seal imports a consideration, and 

( 30 ) it is not necessary for the  holder of the note to show what was 
the consideration." This is such familiar elementary learning 

t h a t  it is needless to recite any authorities. 
The next ground urged by the defendant for a new trial was, that  

the  jury had been allowed to  take the bond with them when they 
retired. But  this ground is taken from under the defendant by his 
having not only not objected to its being given to  the jury, but by 
expressly assenting to it. 

There is no error, and the judgment of the Superior Court is affirmed. 
No error. Affirmed. 

Cited: Wester v. Bailey, 118 N.C. 195; Bright v. Marcom. 121 N.C. 
87 ;  Moose v. Crowell, 147 N.C. 552; Cowen v. Williams, 197 N.C. 433; 
Taft  v. Covington, 199 N.C. 57; Royster v. Hancock, 235 N.C. 112. 

THOS. D. HOLLY r. MARTIN PERRY. 

Undertaking to Secure Costs-Bond. 

1.-In matters of procedure, i t  is always best to strictly follow all statutory 
requirements. 

2. Where a n  undertaking to secure the costs of the defendant is given in the 
form of a bond, the seal does not defeat its purpose, and it will be treated 
as  a n  undertaking under seal. 

3. Where an undertaking under seal to secure the defendant's costs, was written 
on the back of the summons, but did not specify the name of either the 
plaintiff or defendant, or the surety, it  mas held to be sufficient. 

CIVIL ACTION, heard by Avery, Judge, a t  Spring Term, 1884, of the 
Superior Court of BERTIE County. 
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At  the appearance term, the plaintiff having filed his complaint, the 
defendant moved to dismiss the action upon the ground that the plain- 
tiff had not given an undertaking as required by The Code, Sec. 209, 
which provides that, "before issuing the sun~mons, the clerk shall re- 
quire of the plaintiff, either to give an undertaking, with sufficient 
surety, in the sum of two hundred dollars, with the condition that the 
same shall be void, if the plaintiff' shall pay the defendant all such 
costs as the defendant shall recover in the action," etc. 

The plaintiff insisted that he had given a "boi~d '~  on the back, ( 31 \ 
or outside, of the summons, which was a substantial compliance 
with the statute, whereof the following is a copy: 

"We acknowledge ourselves bound unto defendant in this action in 
the sum of two hundred dollars, to be void, however, if the plaintiff 
shall pay to the defendant all such costs as the defendant may recover 
of the plaintiff in this action. 

"Witness our hands and seals this day of , A. D. 188 . 
[Seal]. 
[Seal]. 

(Signed) J. B. ~ I ~ R T I N ,  [Seal] ." 

The Court held that  this writing mas not a substantial or any com- 
pliance with the statute recited above, and gave judgment dismissing 
the action; whereupon the plaintiff having excepted, appealed to this 
Court. 

Mr.  R. B. Peebles, for the plaintiff. 
Mr. W. D. Pruden, for the defmdant. 

~ / IERRIMON,  J. (after stating the facts). The clerk ought to have 
required, and the plaintiff ought to have given, a formal mde~tak inq ,  
as required by the statute. Indeed, it is more orderly, better and safer, 
in all cases to  observe strictly statutory requirements in matters of 
procedure. A contrary course never fails to result in irregular and 
confused practice, and is attended in almost every case with more or 
less hazard to  litigants. 

The bond written on the sumnions in this case, is certainly informal. 
and in some respects not very definite and certain, but tsking it in 
connection with the summons, its purpose as indicated by its terms, 
and applying i t  as contemplated by the statute, we think it ought to  
be treated as in effect a sufficient undertaking. Although in form 
a bond, the law determines its nature and effect, and treats i t  as ( 32 ) 
an undertaking under seal. The seal does not defeat its pur- 
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pose. The clerk and the obligee intended it to be taken with, and as 
part of the summons, and by reasonable, just and almost necessary 
implication, the words "defendant" and "plaintiff" employed in it, 
mian. and were intended to mean, the persons mentioned in the sum- 
mons by name as such, and as certainly as if they had been mentioned 
by their names respectively in the body of the bond. The sum of 
money mentioned in, and the condition of, the bond, are such as the 
law requires, and it  must be treated as a sufficient undertaking. 

There is error. Let this opinion be certified to  the Superior Court 
according to law. I t  is so ordered. 

Error. 

Cited: Comron 21. Standland, 103 N.C. 211. 

Reversed. 

ALICE JONES AND OTEIERS v. JOHN DESERN AXD OTHERS. 

Partition-Pmctice in Special Proceeding. 

1. When an issue of law is joined in a special proceeding, i t  is the duty of the 
Clerk to transmit it  to the Judge for his decision. 

2. I t  is the duty of the Judge to decide the question thus presented, and to 
transmit his decision in writing to the Clerk, who will then proceed with 
the special proceeding according to law. 

3. I t  is irregular for the Judge in making his decision to order the Clerk to 
place the proceeding on the docket of the regular term for trial-it being 
the duty of the Clerk to do this without such order when a n  issue of facts 
is joined. 

4. When a n  issue of fact is joined in such proceeding, or issues of both fact and 
law, i t  is the duty of the Clerk to place the proceeding on the docket of the 
trial term, for trial. 

5. When the issues of both fact and law are  decided, the Clerk proceeds to give 
all  other orders and judgments as and for the Court, these orders and judg- 
ments being regarded as  made by the Court through its proper officer. 

( 33 ) SPECIAL PROCEEDING for the partition of land, heard on appeal 
from the Clerk, by Gilmer, Judge, at  January Special Term, 

1886, of DURHASI Superior Court. 
The facts are set out in the opinion. 
The defendants appealed. 

Mr. W. W .  Fuller, for the plaintiffs. 
Mr. R. C. Strudzuick, for the defendants 



N. C.] FEBRUARY TERM, 1886. 

MERRIMON, J. On the 15th day of April, 1885, the plaintiffs began 
this special proceeding in the Superior Court of the county of Durham, 
by summons returnable on the 27th day of the same month. On the last 
named day they filed their petition, in which they alleged that  they 
were tenants in common with the defendants, of the lands described 
therein, and demanded judgment that the same be partitioned among 
such tenants according to law, etc. 

On the same day the defendants filed their answer to the petition, in 
which they alleged that  then, and a t  and before the bringing of the 
special proceeding, there was another action in the same court "pending 
between the same parties for the same cause, to-wit, the recovery of the 
alleged interest of the said Alice Jones in and to the lands described in 
the petition," and they demanded "judgment of the summons and peti- 
tion herein, that  the same may be quashed." 

Thereupon the plaintiffs moved "to strike out the answer of defend- 
ants as frivolous, irrelevant and sham, and moreover, for judgment for 
want of an answer and by default." 

The record is imperfect, and i t  does not certainly appear whether the 
Clerk of the Court allowed or disallowed the last mentioned motion; 
but i t  seems that  there was a decision one way or the other, and an 
appeal t o  the Judge. as allowed by The Code, Sec. 252; for on the 19th 
day of May, 1885, the Judge, a t  Chambers, made a decision, of which 
the following is a copy: '(Upon consideration of the foregoing 
case, it is adjudged that  the motion of the plaintiff be denied, and ( 34 ) 
that the clerk do place this cause upon the civil issue docket." 
The last clause of the order was scarcely regular, for the Judge is re- 
quired by The Code, Sec. 255, simply to  transmit "his decision in writ- 
ing, endorsed on, or attached to the record, to the clerk of the court, who 
shall," etc.; but the Judge, no doubt, seeing that  issues of law and fact 
were raised by the pleadings, made the order that the case be trans- 
ferred to  the civil issue docket, as the Clerk is required to  do in such 
case, by the last clause of The Code, Sec. 256. 

Afterwards, a t  the special term of the court, held in January, 1886, 
the case having been placed on the civil issue docket, "it was agreed by 
the parties that  his Honor should t ry all issues of law and fact arising 
on the pleadings, and render his judgment accordingly." 

The only issues of law and fact presented by the pleadings, were 
those as to  the alleged pendency of another action between the same 
parties and for the same cause of action. As to these, the Court found 
that  another action had been pending in the same Court, but did not 
find what was its nature and purpose, and found further, that  the plain- 
tiff in it  had taken a non-suit after this proceeding was begun. The 
Court further proceeded to hear the petition upon the merits, found the 
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facts summarily, applied the lax, declared the rights of the parties, and 
made an order appointing commissioners to  partition the land, make 
report, etc. The defendants excepted and appealed. 

It will be observed that  the agreement of the parties was that the 
Judge should try the issues of fact and law presented by the pleadings. 
The only issue of fact was, as to  the pendency of another action between 
the same parties and for the same purpose, and issues of law arising 
upon, and incident to the trial of the same. When the Judge, under the 
agreement, made his findings upon the issues of fact and law, a t  once, 
and without any order directing him to do so, the Clerk should have 
entered such findings, and proceeded in the special proceeding to do such 

things, and make such orders and judgments as the law required 
i 35 ) to  be done in such a case, as and for the Court. If tlie Judge 

found that  no such action, as that alleged in the answer,'wab 
pending, and he decided the questions of law ad-i-erse to the defendants, 
and the latter desired to amend their answer and make further defenct, 
the Clerk might, for just cause, have allowed them to do so, as allowed 
by The Code, See. 251; and if issues of fact and law should be raised by 
such amended answer, these would be tried before the Judge a t  the 
ensuing tern1 of the Court; and if the Clerk should decide a question of 
law, and either party shouId be dissatisfied, lie might appeal to tlie 
Judge a t  Chambers. Brzttain v. Mull, 91 N. C., 498; Wharton v. Wil- 
kerson, 92 X. C., 407; Tillett v. Aydlett, 93 N. C., 15; Taylor v. Bostic, 
Ibid., 415. 

It should be remembered, that the Clerk represents and acts for the 
Court, "unless otherwise especially stated, or unless reference is made 
to a regular term of the Court, in which case the Judge alone is meant." 
The Code, Sec. 132. 

The Code, Sec. 251, provides that "the Clerk of the Superior Court 
shall have jurisdiction to hear and decide all questions of practice and 
procedure in this Court, and all other matters whereof jurisdiction is 
given to the Superior Court, unless the Judge of said Court, or the 
Court a t  a regular term thereof, be expressly referred to." 

So that,  a t  first, under the Code of Civil Procedure, the pleadings in 
all cases were made up  before, and under the supervision of the Clerk, 
and he could make all orders and judgments in the course of the action 
or proceeding, except in such respects as the statute might specially 
require the Judge himself to act, or that the action be taken in term 
time. The Clerk was required to act as and for, and in the place of, 
the Court, and his action stood as that  of the Court, unless, in case a 
party dissatisfied with his decision should appeal to  the Judge, and 
then the Judge would decide the question presented by the appeal and 
his action wouId prevail. 
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B u t  the statute (Act 1870-'71, ch. 42, Bat. Rev., ch. 18) ,  re- ( 36 ) 
quired tha t  "all civil actions" should be brought to  and con- 
ducted in term time; so that the Clerk does not no%. generally superin- 
tend the pleadings and practice, and make orders and judgnlcnts in 
('civil actions." 

These statutory regulations do not, however, apply to  special pro- 
ceedings, and the Clerk of the Court represents the Court in them, as 
lie did before the act suspending the Code of Civil Procedure in cer- 
tain respects was passed, except as his authority may have been modi- 
fied or affected in some particular respect by subsequent statute. 

Now, the procedure to obtain partition, dower and the like, is by 
"special proceeding" in the "Superior Court," and therefore, the Clerk 
acts, as and for the court, in superintending the pleadings, practice and 
procedure, and in making all proper orders and judgments therein, 
unless his action shall be reversed or modified by the Judge upon 
appeal. Issues of fact arising in the proceedings, are to be tried before 
the Judge in term time, but when, and as soon as they are tried, the 
Clerk, and not the Judge, proceeds to make further orders and judg- 
ments as allowed by law, until the  proceeding shall be ended, unless 
his further action shall be corrected upon appeal. 

I t  may be suggested, that  i t  ~ o u l d  he convenient for the Judge to 
proceed to hear and determine the proceeding upon its whole nierits, 
when i t  comes before him for the purpose of the trial of issues of fact. 
And so it might in some cases; but the statute provides otherwise. Ita 
purpose is to expedite the hearing and determination qf such proceed- 
ings-they are not to  be delayed, t o  be disposed of in term, except in 
respect of the trial of issues of fact. 

In  the case before us, the Judge in term should, under the agreement 
of counsel, have simply passed upon the single issue of fact presented 
by the pleadings, and decided any question of law presented in that 
respect, and thereupon, without further order, the Clerk should 
have proceeded according to law to  make further orders and do ( 37 ) 
whatever the law allowed or required in that behalf. 

There is error. To  the end that further action may be had in tlre 
proceeding according to law, let this opinion be certified to  thc Su- 
perior Court. I t  is so ordered. 

Error. Reversed. 

Cited: Warden v. McKinnon, 94 N.C. 388; Loftin v. Rozise, 94 N.C. 
510; Brittain v. Mull, 94 N.C. 599; Maxwell v. Blair, 95 hT.C. 321; 
Click v. R. R., 98 N.C. 392; R. R. v. R .  R., 106 N.C. 22. 



IN T H E  SUPREME COURT. [94 

CHARLES E. MALLETT v. CLIFFORD SIMPSON. 

Corporations-Charters-Power to Convey Land-Ultra Vires- 
Statute of Limitations. 

1. Where the charter of a corporation authorizes i t  to purchase land for some 
specified purpose, in the absence of evidence, i t  will be presumed that  any 
land purchased by it ,  was acquired for the purposes authorized by the 
charter. 

2. Where the charter of a railroad company authorized i t  to purchase land for  
the purpose of procuring stone and other material necessary for  the con- 
struction of the road, or for effecting transportation thereon: It was held, 
that  the charter authorized the purchase of land for the purpose of getting 
cross-ties and fire wood. 

3. At common law, in the absence of any prorision in the charter, a corporation 
has the power to acquire and hold real estate in fee. The statutes of mort- 
main have never been adopted in this State. 

4. Even if a corporation is forbidden by its charter to hold or take a title to real 
estate, a conveyance of land to it  is not void. I t  is valid until vacated by a 
direct proceeding by the sovereign, instituted for that  purpose. 

5.  A break of two or three years in the chain of possession for thirty years, 
necessary to show title out of the State, is immaterial. 

CIVIL ACTION to recover the possession of land, tried before Xhipp, 
Judge, and a jury, a t  February Special Term, 1885, of CRAVEN SU- 
perior Court. 

The plaintiff introduced the following deeds in support of his 
title: . 

( 38 ) (1) A deed from Omen Chestnut to  Elijah Hardison, exe- 
cuted in 1842. 

(2) A deed from Elijah Hardison to the Atlantic and North Caro- 
lina Railroad Company, executed in 1856. 

(3) A deed from said company to  George A. Davey, executed in 
1881. 

(4) A deed from said Davey to  plaintiff, executed in 1881. 
It was in evidence tha t  the defendant took possession of the land in 

controversy some three or four months before the action was begun, 
and has continued to hold possession ever since, and that the plaintiff's 
deeds covered the same. 

It was also in evidence that  Owen Chestnut was in possession of the 
land in 1833, and continued to live on it until he sold to Elijah Hardi- 
son in 1842; tha t  said Hardison was in possession of the land from 
1842 to  1856; that  he had a hog-pen on the land, situated on the line of 
his land, that  ran through the field of the defendant, which was alleged 
t o  be on the land of the  plaintiff, and is the subject of this action. It 
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m-as also in evidence that  the railroad company was in possession of the 
premises, and from 1856 to the time when the plaintiff went into pos- 
session in 1881, frequently cut wood and cross-ties on parts of it, and 
t h a t  the plaintiff was in possession of the land from the time of his 
purchase until the defendant took possession. 

The defendant introduced no evidence, except the charter of the 
Atlantic and North Carolina Railroad Company, with specific reference 
to  Sec. 23, and i t  was admitted by the plaintiff that the land in con- 
troversy was a part  of an ordinary plantation, and the evidence was, 
tha t  the railroad ran through it, but not over the locus in quo, and tha t  
it was used for no other purpose by the company, than for the purpose 
of wood for fuel and crossties. 

Defendant's counsel contended that  the railroad company was in- 
capable of taking or making title to  the land, and that  the title 
was in the heirs of Elijah Hardison, he being dead. His Honor ( 39 ) 
ruled against the defendant and he excepted. 

His Honor instructed the jury, tha t  as it was in evidence "that 
Chestnut was in possession of the land in 1836, and afterwards until 
the  sale to Hardison, and by reason of other testimony tha t  posseq ,sion ' 

in favor of plaintiff and those under vhom he claimed, would begin to  
run from 1833, without color, in making out his title by thirty years 
possession; and a break of two or three years in the chain of continuous 
possession for thirty years mould make no difference. 

The jury returned a verdict in faror of the plaintiff and there was 
judgment accordingly, from which the defendant appealed. 

Mr. C. X .  Busbee, for the plaintiff. 
Mr.  5710. Deve~etm, Jr., f o ~  the defendant. 

XSHE, J., (after stating the facts). The only exception taken by the 
defendant on the trial, was to  his Honor's ruling adversely to  his con- 
tention, that under the 23d section of the Act of Incorporation (Laws 
of 1852, ell. 136), the railroad company was incapable of taking or 
making title to the land, and that  the estate was in the heirs of Elijah 
Hardison, who was dead. 

The  section of the act relied upon by the defendant as the ground of 
his exception, is as follows: "That the said company may purchase, 
have, and hold in fee for a term of years, any lands, tenements or 
hereditan~ents which may be necessary for said road or the appurten- 
ances therefor, or for the erection of depositories, store-houses, houses 
for the officers, servants or agents for the company, or for workshops 
or foundries to be used for said company, or for procuring stone or 
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other materials necessary to  the  construction of the road, or for effect- 
ing transportation thereon, and for no other purpose whatever." But,  
in connection with this section, in ascertaining the powers conferred by 

the charter of the company, the fifth section of the act should 
( 40 ) be considered, in which i t  is declared tha t  the company "shall he 

capable, in law and equity, of purchasing, holding, selling, leas- 
ing and conveying estates, real, personal and mixed, acquiring the same, 
by gift or devise, so far as shall be necessary for the purpose embraced 
within the scope, object and intent of this charter, and no further." By 
the charter, the corporation is empowered to  purchase, hold and sell 
real property, for the purpose of "procuring stone or other material 
necessdry to the constrz~ction of the road, or for efectzng transportatzon 
thereon." I n  the absence of any evidcnce with respect to the use made 
of the  land after its purchase by the company, i t  is t o  be presumed that  
the land purchased mas acquired for the purpose authorized by the 
charter. The deed to  the company covered the fee, and the company 
had the right to sell and convey the same. This principle is announced 
in the case of Yates v. Van D e  Bogert, 56 N. 'IT., 526, in which i t  is 
held, tha t  "where a railroad company is authorized by its charter to  
acquire by purchase such real estate as may be necessary for the con- 
struction of its road, it will be presumed tha t  lands deeded to it, are 
acquired for tha t  purpose. By  a deed purporting to convey a fee, i t  
acquires title in fee, and when the land is no longer used for its pur- 
pose, i t  has the right to  sell and convey the same." 

But i t  is not necessary that  the plaintiff should resort to such a pre- 
sumption in this case in support of his title from the Railroad Corn- 
pany. For i t  was in evidence that ihe company bought the land in 
question in 1856, and held i t  for twenty-five years; that  its road ran 
over the land, and that  it m-as used by the company for the purpose of 
getting wood for fuel and cross-tzes. These were materials, certainly 
essential to the purpose for which the company was chartered. 

The cross-ties were necessary to the construction of the road, and 
its repairs, and the fuel was equally necessary, after the road was con- 
structed, in effecting transportation, so that  the  purchase of the land 
by the company, was strictly within the power conferred by the c h a p  

ter, and having used it for the purpose for which it was pur- 
( 41 ) chased, i t  had the riglit, under the fifth section of the act, to sell 

it when i t  was no longer needed for that purpose. 
But  there is another view of the subject which is fatal to the con- 

tention of the defendant. Conceding tha t  the Railroad Company had 
not purchased the land in question, nor used it for the purpose contem- 
plated by the charter, the deed from Hardison t o  it vested the legal 
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title, and its right to  purchase and hold the land could not be col- 
laterally assailed, No one but the State could take advantage of the 
defect that  the purchase mas ultra vires. This principle is fully sus- 
tained by the authorities. Like an alien who is forbidden by the local 
law to acquire real estate, he may take and hold title until "office 
found." Fairfax Devisees v. Hunter's lessees, 7 Cranch, 604. 

At  coinmon law, corporations generally have the legal capacity to 
take a title in fee t o  reai property. They were prohibited in England 
by the statutes of mortmain, but these statutes have never been adopted 
in this State, so that  the common law right to take an estate in fee, 
incident to  a corporation, (at coinmon law), is unlimited, except by its 
charter and by statute. But the authorities go to the extent, that  eyen 
when the right to  acquire real property is limitcd by the charter, and 
the corporation transcends its power in that  respect, and for that  
reason is incompetent t o  take title to  real estate, a conveyance to  it is 
not void, but only the Sovereign, (here the Statc), can object. It is 
valid until assailed in a direct proceeding instituted by the Sovereign 
for that  purpose. Leazern v. Hilegas, 7 Sargt., 313; Gonndie v. North- 
amton Water Co., 7 Pa.  St., 233; Sational Bade v. Whiting, 103 U S., 
99; Angel & Ames on Corporations, Sees. 152-777; Runyon v. Goster, 
14 Pet., 122; The Bank v. Poiteaux, 3 Rand (Va.), 136. 

The case of Leazern v. Hilegas, sup~u,  was very similar to the one 
before us, in the facts and the questions of lam involved. Tlie plaintiff 
there claimed the land through the Bank of Sorth America, by deeds 
of conveyance t o  and from said Bank. The Bank was restricted 
by its charter from purchasing land except for certain purposes, ( 42 ) 
which it  had transcended, and the defendant contended that  the 
Bank was incapable of purchasing and alienating the land. But the 
Court held, "the Bank might take independent of a provision in the 
act of incorporation, and that  the title of the corporation, like that  of 
an alien, would be defeasible only by the State. No one can take 
advantage of the defect (of title) but the State." 

I11 Illinois i t  m s  held, that  "when a corporation mas authorized by 
its charter to  purchase real estate for certain purposes, but for no other, 
a deed executed to  it, by one having capacity to convey, vested the 
title in the corporation, and that  such title could be assailed on the 
ground that  the purchase was ultra vires, only by the State, or by a 
stockholder, but not by the grantee." Hough v. Cook County Land 
Company, 73 Ill., 23. 

Tlie deduction from the authorities is, that if the corporation ac- 
quired the land for any of the purposes authorized by the charter, its 
purchase and sale was valid; and if on the other hand, i t  transcends the 
authority conferred by the charter, its purchase and sale mould still be 
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valid against every body except the State, and its title could not be 
collaterally assailed, as was attempted in this case. 

The only other exception taken by the appellant, was to  that  part of 
his Honor's charge, in which he held, that "a break of two or three 
years in the chain of continuous possession for thirty years would make 
no difference." We are unable t o  see from the record, what fact in the 
evidence called for the remark, for the possession, beginning in 1833, 
seems to have been continuous for more than thirty years; but if there 
had been such a break in the continuity of the possession, there would 
have been no error in the instruction, for i t  is settled by the decisions 
of this Court in several cases. The decision in Cowles v. Hall, 90 N. C., 
330, is in strict conformity with the instruction given by his Honor, 
and that  case was decided upon the authority of Reed v. Earnhart, 32 

N. C., 516, instead of which, through some inadvertence, the 
( 4 3  ) case of Candler v. Lunsford, 20 N. C., 542, was cited, which 

applied to a different principle. 
There is no error. The judgment of the Superior Court is affirmed. 
No error. Affirmed. 

Cited: Hamilton v. Icard, 114 N.C. 536; Barcello u. Hapgood, 118 
N.C. 729; Walden v. Ray, 121 N.C. 238; Cross v. R. R., 172 N.C. 122, 
123. 

J. B. W. XOVILLE v. LAWRENCE DEW. 

Claim and Delivery-Justice's Jurisdiction. 

1. I n  actions ea contractu, justices of the peace haye jurisdiction, when the 
sum demanded does not exceed two hundred dollars, but in actions ea 
delicto, their jurisdiction is limited to cases wherein the value of the p o p -  
ertv does not exceed fifty dollars. 

2. I n  actions before a justice of the peace, if on contract, the summons should 
s tate  the amount demanded, if for a tort, i t  should state the amount of 
damages claimed, and if for the recovery of specific property, the value of 
the property, and such statement in the summons gives the justice prima 
facie jurisdiction. 

3. I t  seems, that  where a plaintiff, in an action for a tort before a justice, only 
demands damages to the amount of fifty dollars-and on the trial i t  is 
ascertained that  his damages amount to more than tha t  sum, he may remit 
the excess, and thus give jurisdiction to the justice. 

4. Where, in an action of claim and delivery, i t  appears that  the value of the 
property exceeds fifty dollars, i t  a t  once ousts the jurisdiction of the jus- 
tice, and the plaintiff cannot confer jurisdiction by a remitter. 
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5. A judgment rendered by a justice of the peace in  an action in which he has 
no jurisdiction, is void. 

6. Where, in a n  action of claim and delivery begun before a justice, the jury 
found the value of the property to be over fifty dollars, but that  the plain- 
tiff was entitled to the possession: I t  was I ~ e l d ,  that  the justice had no 
jurisdiction and the action should be dismissed and the property restored 
to the defendant. 

CIVIL ACTION, tried before Graves, Judge, and a jury, on ( 44)  
appeal from the judgment of a justice of the peace, a t  Spring 
Term, 1885, of EDGECOMBE Superior Court. 

The plaintiff complains that the defendant unlawfully and wrong- 
fully withholds from hiin a mule of the ~ ~ a l u e  of fifty dollars. 

The defendant denies the allegations of the complaint. 
Two issues were submitted to the jury: 
1st. I s  the plaintiff the owner of the mule described in the complaint? 
To which they responded-Yes. 
2nd. What is the value of tlie mule? 
To  which they responded-Seventy-five ($75) dollars. 
Upon hearing the testimony offered by both parties, the Court finds 

the value of the mule sued for to  be seventy-five ($75) dollarb. 
Upon the return of the vcrdict and thc finding of the Court, tlie 

defendant m o ~ e d  to dismiss plaintiff's action and for a writ of restitu- 
tion because of want of jurisdiction in the justice's Court. 

The plaintiff resisted the motion: 
1st. Because it  is the value of the mule demanded bona fide, and not 

the value found by the jury that  determines the jurisdiction. 
2nd. For that,  as the jury had found the property to  be in the 

plaintiff, the defendant had no right to an order of restitution. 
His Honor sustained the motion of the defendant, and gave judg- 

ment dismissing the action, and ordered the writ of restitution to issue. 
From this judgment, the plaintiff appealed. 

Mr.  G. M. T. Fou~ztaine, filed a brief for the plaintiff. 
Xessrs. Jolzn L. Bridgers and A. W. Ilaywood, for the defendant. 

ASHE, 5. (after stating the facts). We find no error in the ( 45 ) 
judgment of the Superior Court. There is a marked distinction 
in the jurisdiction of justices of the peace in actions ex contractu and 
ex delicto. I n  both cases, their jurisdiction is limited and defined by 
the Constitution. By Art. 4, Sec. 27, jurisdiction is given to them of 
all civil actions founded on contract, wherein the sum demanded shail 
not exceed two hundred dollars, "and the General Assembly may give 
t o  justices of the peace jurisdiction of other civil actions, wherein the 
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value o f  the property in controversy does not exceed fifty dollars;" and 
the General Assembly, in the exercise of this power, have enacted that  
"justices of the peace shall have concurrent jurisdiction of civil actions 
not founded on contract, wherein the value of the property in contro- 
versy does not exceed fifty dollars.'' The Code, Sec. 887. 

In the one case it  is the sum demanded,  and in the other the value 
o f  the  property sued for, that  constitutes the criterion by which the 
jurisdiction is to  be determined. I n  either case, the amount of the sum 
demanded, or the value of the property sued for, must be stated in the 
summons. The Code, Sec. 832, Allen v. Jackson, 86 n'. C., 321. 

Where the action is for a tort, the summons sh'ould contain the 
amount of damage claimed, not exceeding fifty dollars, and if for the 
recovery of specific property, for instance by claim and delivery, the 
value of the property, not exceeding that amount, should be set forth 
in the summons. It is the sum demanded, or the danlages claimed, or 
the value of the property sought to be recovered, as set forth in the 
summons within the prescribed limitations, that prima facie gives juris- 
diction to  a justice over the cause of action. To this an exception is 
made, when the action is on contract, and the sum demanded exceeds 
two hundred dollars, and the plaintiff shall remit the excess of principal 
above two hundred dollars, with interest on the said excess, and shall, 
a t  the time of filing his complaint, direct the justice to  make an entry 
to that  effect. The Code, Sec. 835; Daltoll v .  Webs ter ,  82 N. C., 

279. 
( 46 ) But this section does not embrace actions for torts. Yet we 

do not see why in the action for a tort, when damages are 
claimed, the case does not come within the spirit of the act, to ths 
extent, that  when the plaintiff, in his summons and complaint, only 
claims damages to an amount not exceeding fifty dollars, and on the 
trial i t  is ascertained that his damages amount to  more than that  sum, 
he may not remit all the excess over the amount claimed in his sum- 
mons, and have judgment for that  amount. I n  the case of Harper v. 
Davis ,  31 N. C., 44, when the damages were assessed by the jury to an 
amount greater than that  demanded in the warrant, the plaintiff was 
allowed, in this Court, to remit the excess and have judgment for the 
amount denlanded in the warrant, the case having been commenced 
before a justice of the peace. See also Grist v. Uodges ,  14 N. C., 198. 
But this point is not presented by the record for our decision. 

Yet, however it  may be, when the action begun before the justice is 
to  recover damages arising from a tort, there can be no question, i t  
seems to us, that  when the action is claim and delivery for the recovery 
of specific property, as in this case, and the value of the property is 
found to be more than fifty dollars, that fact ousts the justice of juris- 
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diction. It is not such a case, as the cause of action could be brought 
within the jurisdiction of a justice, by a remitter, for the plaintiff must 
recover judgment for the specific property, and if its value exceeds 
fifty dollars, the justice, under the Constitution, has no jurisdiction, 
and any judgment he might render in such a case would be a nullity. 
In Jones v. Jones, 14 N. C., 360, i t  is held, that a judgment rendered 
by a justice of the peace for a larger sum than he had jurisdiction, is 
void. And it is held by the Court, that when a defect of jurisdiction 
is made to appear to the Court, that  i t  is exercising a power not granted, 
i t  ought to stay its action, and, ex necessitate, the Court may, on plea, 
suggestion, motion, or ex mero rnotu, when the defect of jurisdiction is 
apparent, stop the proceeding. Branch v. Houston, 44 N. C., 
85; Burroughs v. McNeil, 22 N. C., 297; State v. Benthall, 82 ( 47 ) 
N. C., 664. 

Under these authorities, then, i t  was right and proper, and the duty 
of the Judge in the Court below, when i t  was found by the jury that 
the property sued for was worth more than fifty dollars, to  dismiss the 
action and award to the defendant a writ of restitution for the mule. 
For i t  has been decided by this Court, that "whenever a party is put 
out of possession by process of law, and the proceedings are adjudged 
void, an order for a writ of restitution is a part of the judgment." 
Perry v. Tupper, 70 N. C., 538. 

We have not overlooked the fact that in actions like this for the 
recovery of specific property, the judgment is in the alternative, like 
that in the old action of detinue, "for restoring of the specific articles 
if to be had, and if not, for their value as assessed by the jury." Manir 
v. Howard, 82 N. C., 125. 

In  such a case where the value of the property and the damages 
assessed amount to more than fifty dollars, there could not be a re- 
mitter, for, as the judgment must be for the specific property if i t  can 
be had, and if it is ascertained to  be worth more than fifty dollars, the 
principle of remitter could not apply. 

Our conclusion is there was no error, and the judgment of the 
Superior Court is affirmed. 

No error. Affirmed. 

Cited: Morris v. O'Briant, 94 N.C. 75; Singer Mfg. Co. v. Barrett, 
95 N.C. 38; Brantley v. Finch, 97 N.C. 93; Leathers v. Morris, 101 
N.C. 187; Bowers v. R. R., 107 N.C. 722; Kiger v. Harmon, 113 N.C. 
407; Starke v. Cotten, 115 N.C. 84; McPhail v. Johnson, 115 N.C. 302; 
Malloy v. Fayetteville, 122 N.C. 483; Watson v. Farmer, 141 N.C. 454; 
Riddle v. Milling Co., 150 N.C. 690; Sewing Machine Co. v. Burger, 
181 N.C. 243; Henderson County v. Smyth, 216 N.C. 423. 



IN T H E  SUPREME COURT. [ 94 

JOHN W. PATE v. LUCY S. TURNER. 

CoLlusion-Estoppel-Evidence-Landlord and Tenant .  

1. The rule is well settled that  one who obtains possession of land under a con- 
tract of lease, must restore the possession to him who gare i t  before he will 
be permitted to deny the lessor's title, unless he be evicted by due process 
of law or compelled to yield to a paramount title, and afterwards let into 
possession by a new and distinct title of a new landlord, and this bona fide. 
The rule extends to the assignees of the term. 

2. Where i t  appeared that  the title to the land in controversy was in N, who 
resided with the plaintiff, her son, by whom her business mas managed; 
that  the defendant entered under a lease made with son, in which no refer- 
ence was made to the mother, and the rents mere paid to him : ZIeld, that  
these facts created no presumption that  the lease was made on behalf of 
the mother, and that  they furnished some evidence that it was made in the 
name and for the benefit of the plaintiff. 

3. The defendant having entered as  the tenant of the plaintiff, pending an 
action by the latter to recover possession, the counsel for the defendant 
recovered judgment by default against his client for the possession of the 
same land, issued a writ of possession, under which the defendant was put 
off the premises, but her property suffered to remain, and she immediately 
attorned and re-entered as  the tenant of her said counsel : H e l d ,  that these 
facts furnished same evidence of a collusive eviction for the purpose of 
defeating the plaintiff's recovery. 

( 48 ) CIVIL ACTION tried before Gudger, Judge, a t  Fall Term, 1884, 
of NORTHAIIPTON fhperior Court. 

The suit was begun on October 31, 1870, and is for the recovery of 
the tract of land described in the complaint, which formerly belonged 
to one Burwell Pate. He  died in 1861, leaving a widox and two chil- 
dren who are the parties litigant in the action. I n  deducing title, the 
plaintiff, who administered on the estate of his intestate father, offered 
in evidence the record of proceedings instituted by himself for license 
to  sell the descended lands, and convert them into assets, under and in 
pursuance of which he sold and executed a decd for the tract in dispute, 
t o  the said Nancy, the purchaser. He next produced a deed from her 
to  himself, bearing date April 23, 1862, wherein a life estate is reserved, 
and his own deed executed to her, and reconveying the preniises on 
February 28, 1868. The said Nancy died in 1870, and by her will 
devised all her real estate to  the plaintiff. The proceedings for the con- 
version of the lands into assets were ruled out as insufficient to divest 
the title acquired by descent. 

To  estop the defendant from controverting the plaintiff's title, he 
introduced evidence to  show a renting from hini of the prem- 

( 49 ) ises by one Gray in December, 1868, for one year, under which 
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the defendant and her husband, then living, were let into the pos- 
session, and that upon his death during the lease, in 1869, the defend- 
ant  continued in the occupation of the land. 

I n  November, 1875, R.  B. Peebles, claiming the land, commenced an 
action against the defendant and the plaintiff to recover possession, and 
a t  Spring Term, 1876, obtained judgment by default against both for 
want of an answer. This judgment mas afterwards, by consent, set 
aside as to  the plaintiff, who then put in his answer, in which he denies 
the plaintiff's title, and also his own possession. A t  Fall Term, 1879, 
the cause came on for trial between these parties, and the plaintiff in 
tha t  action, finding that he could not prove the possession as to  the 
present plaintiff, entered a nol. pros. as to  him, leaving the judgment 
in force against the present defendant. H e  then sued out a writ of 
possession, upon which the sheriff made return that  he had put her out 
of, and said Peebles in possession of, the premises. The bona fides of 
this action being controverted, the testimony on the subject was in 
substance this: The defendant Lucy stated that,  after being told by 
the sheriff tha t  he had come to remove her from the land, and she 
must go out into the public road, which she did, and she then made the 
contract and re-entered, not being angry a t  what was going on. 

James A. Parker, the acting deputy of the sheriff in executing the 
writ, testified to  his taking her to  the road, and there delivering pos- 
session to  the agent of R. B. Peebles, and to her renting the premises, 
which lie thinks took place in the house; that  while passing out the 
defendant remarked, "that Capt. Peebles (referring to  the recovering 
plaintiff) was her friend, and she did not think he would do her any 
harm'-nor did she show any anger while the removal was going on. 

E. J. Peebles, the agent, testified to the same facts about the execu- 
tion of the writ, and the renting by him on behalf of his principal, who 
had directed him to receive possession from the officer, and then to rent 
t o  the defendant, and if she would not rent, then to  some other 
person; tha t  he returned with her to  the house and there they ( 50 ) 
made the contract; and that  her goods were not removed, but 
remained in the house. 

R. B. Peebles testified, that  the action of ejectment was prosecuted 
in good faith, in order that the title might be adjudicated, and he con- 
sented t o  the nol. pros. as to the said John W. Pate, because he denied 
his possession, and witness was unable to  prove the fact;  that he re- 
ceived a bale of cotton for rent; that he has been counsel for defendant 
in this action from its inception; that  he has had no communication 
with the defendant in regard to  the eviction or renting, other than as 
testified through his agent. 
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Records were produced to show that the said R. B. Peebles derived 
his title to the land under an execution sale against the plaintiff which 
was inoperative, his estate having been previously divested by a sale 
under execution issued upon the same judgment, and the proceeds of 
which, less the costs, had been received by him as attorney of the 
plaintiff in that suit, in part discharge of the judgment debt, from the 
sheriff. The record was to this effect: The judgment was rendered a t  
Fall Term, 1862, in favor of Mary E. Phillips against said John W. 
Pate, administrator of Burwell Pate, N. Harris, and Henry Pate, upon 
which executions issued to the sheriff and he made return of no prop- 
erty to  be found. Thereupon process was issued against said John W. 
Pate, to subject his own estate to the payment of said moneys, in pur- 
suance of which judgment, directing execution t o  issue de bonis proprii; 
against said Pate, a t  Special January Term, 1873, of the Superior 
Court of Northampton, and such execution accordingly issued. By 
virtue of this writ, the estate of said Pate in the tract, and in another 
sold a t  the same tinie, were sold a t  public sale, and bought by William 
T. Stephenson for two hundred and twenty-two dollars, of which, after 
retaining the costs, the residue, one hundred and sixty-eight dollars, 
were applied to  the debt, and paid over to  said Peebles, attorney for 
one Long, to whoni the judgment had been assigned, as appears in the 

sheriff's return and the attorney's receipt on the writ. The 
( 51 ) sheriff accordingly, on the same day, conveyed the two tracts to 

the purchaser. 
On June 8, 1874, another execution was sued out on tlie same judg- 

nient, with the endorsements entered upon that  by virtue of which the 
previous sale was niade, and the tracts again exposed to sale by the 
sheriff, when said Peebles became tlie purchaser of both tracts at the 
price of five dollars for each. 

A record was also produced showing that an action was begun Sep- 
tember 21, 1880, by Henrietta Pate, wife of John W. Pate, whom she 
married in 1858 and by whom she had four children, against tlie heirs- 
at-law of said William T. Stephenson, to  enforce specific performance 
of an alleged agreement between her and the intestate purchaser 
Stephenson, by which he agreed that if she mould pay off a certain 
debt, he would convey the tracts to  her, and in which she alleges full 
performance; and such proceedings were had in the cause, that a t  
Spring Term, 1881, a decree was entered declaring the facts and the 
said Henrietta's title to the land, and directing a conveyance in fee 
to  be made to her, and appointing a commissioner to execute a deed 
therefor, two of the defendants being infants, but represented by a 
guardian ad litem. 
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These are the material facts, extracted with no little difficulty from 
the confused papers, in manuscript, sent up. 

The record shows that three issues were passed upon by the jury: 
I .  I s  the plaintiff the owner in fee simple and entitled t o  the im- 

mediate possession of the land described in the complaint? 
Answer-Yes. 
11. I s  the defendant in the wrongful possession of said land, and does 

she wrongfully retain the same from the plaintiff? 
Answer-Yes. 
111. What damage has the defendant sustained by such wrong- 

ful withholding of possession? 
Answer-From 1870, $20 per year, $280. 
The series of exceptions t o  the records offered in evidence, that  ( 52 ) 

of the suit of Phillips v. Pate  and others, and that of Henrietta 
Pate  v. the Heirs-at-Law of Stephenson, with all the proceedings in 
each, as well as the deeds in furtherance of what was done, is removed 
in the direction to the jury to  discard them from their consideration. 

The controversy seems to have been mainly upon the question 
whether the original renting, by virtue of which the defendant and her 
husband entered into possession, was by the plaintiff on his own behalf, 
or for his aged mother, to  whom he had conveyed the land, and in 
whose business he acted generally as her agent: And secondly, whether 
the eviction and renting to the defendant had the effect of annulling 
the previous tenancy, and denying the plaintiff's title. 

The Court was asked by the appellant to instruct the jury as follows: 
I .  The complaint alleges no tenancy in the defendant's occupation, 

and i t  is not involved in the controversy. This was refused. 
11. If there were such tenancy, i t  terminated by the eviction, and 

the defendant's occupation of a new lease from Peebles, who claimed 
to hold by title paramount, removed the estoppel. This instruction was 
given with the additional words, "if bona ficle." 

111. There is no evidence that  the eviction was collusive and fraudu- 
lent. Refused. 

IV. The plaintiff, upon the evidence, is not entitled to recover. 
Refused. 

V. There is no sufficient evidence that the defendant or her hus- 
band rented from the plaintiff acting for himself. Refused. 

VI. The alleged title being in said Nancy a t  the time of the renting, 
and plaintiff being her general agent, the presumption is that  the lease 
was made by him jn the exercise of his agency. Refused. Instead, the 
Court charged the jury that  i t  was for them to say, upon the evidence, 
from whom the land was rented by Gray-whether from the 
plaintiff, or his mother through him. ( 53 
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VII. There is no evidence to rebut the presumption of a renting 
from the said Nancy. Refused. 

VIII.  The plaintiff must have title a t  the time of commencing his 
suit, and a t  the trial. Refused. 

IX. The evidence shows that the title was not in the plaintiff, but 
in his wife, and the issue as to title should be answered in the negative. 
Refused. 

X. As plaintiff relies on his right to  possession upon his alleged prin- 
cipal title, and the evidence being that he had none such a t  the coni- 
mencement of the action or time of trial, the jury should find the 
latter part of the first issue in the negative, and respond to the entire 
issue-No. Refused. 

These rulings furnish the ground of the exceptions to the refusal of 
instructions asked. 

The Court, withdrawing the records already referred to from the 
jury as irrelevant and useless, proceeded to charge them: 

I .  If they should find that Gray rented the land from the plaintiff 
and not from his mother, and leased the same to the husband of de- 
fendant, and they, in pursuance of the contract, entered upon and 
occupied the land until his death, and she has since remained there 
and never surrendered possession, she is estopped from denying plain- 
tiff's title. 

11. If the jury find that  the defendant was bona fide and in good 
faith evicted by the sheriff under the execution, she is not estopped 
from disputing the plaintiff's title, even if the lease was from him-but 
if the eviction was not in good faith, but a mere contrivance between 
her and the plaintiff in the ejectment suit against her, in order to gain 
an advantage in this action, the eviction amounted to nothing, and the 
estoppel, arising from the first renting, if from the plaintiff, would 
remain. 

111. If the renting mas not from the plaintiff, but from said Nancy, 
no estoppel would be created, and plaintiff could not recover. 

The defendant also excepted to  the charge as given. 
( 54 ) The verdict being for the plaintiff, and judgment rendered 

thereon, the defendant appealed. 

Messrs. R. 0. Burton, Jr., and Willis Bagley, for the plaintiff. 
Messrs. W. H. Bay and R. B. Peebles, for the defendant. 

SMITH, C. J. (after stating the facts). We find no error in these rul- 
ings. The two material questions of fact in reference to the original 
renting, and the attempt to  change the tenancy, and continue the de- 
fendant's possession, were for the jury to  pass on, and were properly 
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left to them. The transaction of Gray was with the plaintiff appar- 
ently acting for himself, and his mother's name was not mentioned in 
the transaction. So, the rent was in like manner paid to him, as if he 
were entitled to  it. This was certainly some evidence of his personal 
relation to  the contract, and its weight has been passed on by the jury. 
Perhaps the jury might have been warranted in drawing the inference 
from the possession of title, that the lease was for the owner, as upon 
the evidence they are in finding it  to be the personal transaction of the 
plaintiff. 

The nature and effect of the eviction was also properly committed 
under instructions to  the jury, and these instructions are certainly 
not unfavorable to  the defence. 

The attorney who had been defending the action from its beginning, 
institutes his action for possession against the defendant, and she 
makes no resistance to  judgment as did the other defendant, the pres- 
ent plaintiff, as to  whom the nol. pros. was entered. 

No anger was excited in executing the process for dispossessing her. 
She spoke of her confidence in her attorney's kind disposition; her 
household goods were left in the house undisturbed while the eviction 
was going on; the defendant re-enters under a new contract with the 
one who has dispo~sessed her, and remains to  set up thc new defence. 

It certainly cannot be contended that  these facts furnish no evidence 
of collusion, that  is, of a course of action which shall keep her 
in possession, and enable her t o  violate the well-settled rule, that ( 55 ) 
a tenant obtaining possession under a contract of lease, must 
restore the possession to  him who gave it  before she can set up title in 
herself or in any one else. 

This is the general rule. But if evicted by process of law, or yielding 
to the demand of one who has a paramount title, the landlord's action 
may be resisted by showing the fact. But an essential condition is the 
existence of a superior title in the claimant evicting or entering. Bige- 
low on Est., 407. Here no proof whatever was offered of a superior 
title, and no opposition made to the judgment. It is in substance, a 
voluntary act of submission to an unsustained demand, and can no 
more remove the obligation to surrender, than the execution of a deed, 
and recognition of its efficacy as a protection. The rule which forbids 
a tenant who has been let in possession by a contract of lease from dis- 
puting the landlord's title without restoring the possession after the 
termination of his lease, "is founded," in the words of HENDERSON, 
Chief-Justice, "on high grounds of morality and good faith, and at all 
times ought to  be rigidly adhered to, where circumstances require its 
application." Yarborough v. Harris, 14 N. C., 40, and this is repeated 
by RUFFIN, Chief-Justice, in Burwell v. Roberts, 15 N. C., 81. 
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The rule applies with equal force to  a lessee's assignee or under 
tenant. Lunsford v. Alexander, 20 N. C., 166; Callender v. Sherman, 
27 N. C., 711. 

A lessee cannot deny his lessor's title, until discharged from the es- 
toppel, by yielding up possession to the lessor; nor will his acceptance 
of a lease from another lessor enable him to do so, Freeman v. Heath, 
35 N. C., 498, unless when he has been evicted and afterwards let in 
possession by a new and distinct title of a new landlord, and this bona 
fide. Gilliam v. Moore, 44 N. C., 95. 

An exception to  the rule is, tha t  where a lessee could have gone into 
equity and obtained an  injunction against being turned out of posses- 

sion, upon some equitable grounds. H e  may now set this equity 
( 56 ) up in an action by the landlord. Turner v. Lowe, 66 N. C., 413; 

Davis v. Davis, 83 N. C., 71. 
While, therefore, we find no error in the ruling, it would be obviously 

unjust to give a conclusive effect to  a finding and judgment, that title 
is in the plaintiff, which, as res adjudicata, would preclude ali future 
inquiry into the title, when the result is produced by an estoppel, which 
only prevents a retaining of the tenant's possession. Upon the ad- 
mitted evidence in this case, the moiety in the  land descending to the 
defendant as one of two heirs-at-law as co-tenant, the plaintiff, incurs 
the  disability of contesting his claim of ownership upon a technical rule 
growing out of her husband's lease and acquirement of the possession 
-continuing in consequence of her continuance in occupancy. In  this 
case the verdict rests wholly upon the estoppel, and the judgment, 
without finally determining the title, should be merely for the recovery 
of possession and damages, leaving the defendant free hereafter to 
assert and maintain her own title. 

The judgment thus modified must be affirmed. 
No error. Affirmed. 

Cited: Benton v. Benton, 95 N.C. 562; Springs v. Schenck, 99 N.C. 
555,558; Bonds v. Smith, 106 N.C. 563; Alexander v. Gibbon, 118 N.C. 
806; Campbell v. Everhart, 139 N.C. 515; N a m e  v. Rourk, 161 N.C. 
648. 
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WM. H. HUGHES, EX'R OF SAMUEL CALVERT, v. F. L. HODGES. 

Caveat-Will-Executor-Parties-Suppleme~zta Complaint- 
Mortgage-Irregular Judgment-Prosecution Bond. 

1. The filing of a caveat to the probate of a will, does not prevent the executor, 
upon giving the bonds prescribed by the statute, from proceeding in the 
collection of debts due the testator. The Code, Secs. 2158, 2159, 2160. 

2. An objection that  one n7ho has been permitted to become a party plaintiff 
upon filing a prosecution bond, has not complied with the condition, comes 
too late after the amendment has been made and supplemental complaint 
filed. The execution of such bond is a n  incidental and not an essential 
condition of the order. 

3. A Supplemental Complaint, or Answer, is required from new parties only 
when the previous record of the cause does not show how they a re  con- 
nected with the controversy o r  interested in its result; but -n-here the death 
of the original party and the relationship of the new parties to him are 
ascertained, there seems to be no necessity for supplemental pleadings. 

4. A decree of foreclosure of mortgage made before all the heirs-at-law of the 
mortgagee, who had been declared "necessary parties," were made parties 
of record, is irregular and will be set aside upon proper application. 

This action, begun in June, 1879, by the plaintiff testator, is ( 57 ) 
for the FORECLOSURE OF A MORTGAGE made by the defendant on 
January 8, 1876, to secure certain notes therein described and for 
the sale of the land therein conveyed for their payment. The inort- 
gagee, Calvert, having filed a verified complaint a t  the return tern1 of 
.the sunmons and before further action in the cause, died in 1881, 
leaving a will, the probate of which has been caveated and is still in 
contest, and therein appointing Willianz H. Hughes, executor, who, 
upon an ez parte probate, qualified as such before the caveat was en- 
tered. At  Spring Term, 1882, an order was entered in these terms: 

"It appearing to  the satisfaction of the Court, that  Sanzuel Calvert 
the plaintiff, is dead, and that  W. H. Hughes has duly qualified as 
executor upon said Calvert's estate, it is therefore ordered that said 
W. H. Hughes be, and he is hereby permitted to make himself party 
plaintiff, upon filing a good and sufficient bond in the sum of $200 for 
the prosecution hereof." 

The executor accordingly a t  Spring Term, 1883, without giving the 
required bond, so far as the record shows, put in a verified supple- 
mental complaint, adopting that  of his testator, and further alleging 
that  the wife of the defendant had died since the comn~encement of 
the suit. 

At  Spring Term, 1884, i t  was ordered that  notice issue to the heirs 
of the testator, naming them, who are declared necessary parties, to  
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show cause why they should not be made such. Such notice was served 
upon all, of whom, except two, none were milling to become par- 

( 58 ) ties to the action, and no further action was taken in that  
matter. 

KO answer has ever been filed by defendant. 
At Fall Term, 1884, on motion of plaintiff's counsel, judgment was 

rendered for want of an answer, that  the plaintiff recover his debt and 
interest with costs, and further adjudging a foreclosure of the defend- 
ant's equity of redemption and a sale of the premises by a commis- 
sioner named, unless said debt and costs incurred in the action should 
be paid on or before the 1st day of January followiiig. 

From the judgment the defendant undertook to appeal and obtained 
leave to  do so without giving the security required by law, but did not 
prosecute his appeal. At Spring Term, 1885, on hearing affidavits of 
the defendant and of the counsel of plaintiff in support of defendant's 
niotion to  set aside the judgment of the previous term, and to amend 
the record, the Court rendered the following judgment: 

It appearing t o  the Court that, a t  the Fall Term, 1884, S. J. Calvert 
and Charles Calvert, some of the heirs-at-law of Samuel Calvert, came 
into Court in obedience to the order made in this case, and made them- 
selves parties plaintiff, and filed no complaint in writing; and that  the 
other heirs-at-law of Samuel Calvert failed to  make themselves parties 
plaintiff; and it  further appearing that  ten days' notice of this motion 
mas duly served on the attorneys of the plaintiffs, i t  is now, on motion 
of R. B. Peebles, counsel for defendant, considered and adjudged that 
the judgment rendered herein, a t  Fall Term, 1884, be and the same 
hereby is set aside for being irregular. And i t  is further considered that 
plaintiffs have thirty days to file con~plaints, and defendants thirty 
days thereafter to file answer. 

From this ruling and judgment the plaintiffs appeal. 

Mr. T. W. Mason, for the plaintiffs. 
Mr. R. B. Peebles, for the defendant. 

( 59 ) SMITH, C. J. (after stating the facts). The grounds assigned 
in support of the motion are, that  the executor of the deceased 

original plaintiff could not become a party plaintiff and prosecute the 
action, pending the controversy raised by the caveat as to  the execu- 
tion and validity of the propounded script; and secondly, for that  the 
newly-introduced plaintiffs, Charles and Samuel J. Calvert, had filed 
no written complaint in the action. 

While these reasons alone are assigned for the demanded action of 
the Court in the case on appeal, others have been urged in the argu- 
ment outside of it. 
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The answer to  the first ground of objection to  the rendition of the 
a judgment by default and calling for its annulment, is furnished in the 

statute, which declares that :  
When a caveat is entered and bond given as directed in the two 

preceding sections, the Clerk of the Superior Court shall forthwith 
issue an order to  any personal representative having the estate in 
charge, to suspend all further proceedings in relation to  the estate, 
except t he  preservation of the  property and the  collection o f  debts, 
un t i l  a decision of t h e  issue i s  had.  The Code, Sec. 2160. 

This provision is manifestly intended, in cases to  which it is appli- 
cable, to dispense with the necessity of appointing an administrator 
pendente lite, and confers very similar forms upon the executor, and 
more especially when he has entered upon the duties of his office before 
the caveat is entered. Syrn v .  Broughton,  86 N.  C., 153. 

The prosecution of the action in order to the collection of the debts, 
is evidently sanctioned by the statute and in furtherance of the pur- 
pose of its enactment. 

The second exception to  the regularity of the action of the Court in 
entering up the judgment by default, now sought to  be set aside, rests 
upon the assumed necessity of a supplemental complaint from the 
newly introduced plaintiffs. 

The executor comes into the cause and takes the place of his testator, 
with the unopposed permission of the Court, and files such complaint, 
verified as was the other, which he adopts, and adding a single 
additional averment of the death of the wife of the defendant ( 60 ) 
since the suit was instituted. Nor does his failure to  give the 
required prosecution bond avoid the act by which lie became such, or 
displace him from his position in the cause. The order of admission, 
the admission, and the filing of the complaint, even if the failure to  
execute the bond had been sufficient to  debar the executor, if the objec- 
tion had been made in apt time, now constitute a part of the record and 
must remain such until modified or amended by the Court. 

But the execution of the bond, though incidental, is not an essential 
condition of the order admitting the plaintiff to prosecute the action. 

This construction has been put on an order in somewhat similar 
terms, appointing an administrator on an intestate estate. 

Thus an order in this form: "Administration on the estate of A, 
granted to B, he giving bond," etc., has been held to be unconditional, 
and the appointment valid until set aside, though no bond was given. 
Haskins  v .  Mil ler ,  13 N. C., 360; Spencer v .  Cahoon,  15 N.  C., 225. 
Same case in 18 N. C., 27. 

The objection has more pertinency and power as applied to the 
heirs-at-law of the deceased mortgagee, of whom, while all were served 
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with process to appear and show cause why they should not be made 
plaintiffs, two only consented, while the others refused to be made 
parties, and none filed a complaint. The statute in such case allows 
the personal representative to  come in and prosecute or defend the 
action "on motion," if application be made within one year after death, 
or afterwards on a supplemental complaint. There would seem to be 
no necessity for a supplemental complaint, when the death of the party 
is ascertained and determined, as well as the relationship of the apply- 
ing party to the deceased, showing his right of succession, since the law 
determines the devolution of the estate, and there is no new fact to  be 
alleged, to which answer could be made. When new parties are intro- 
duced, ~ h o  are in no wise shown in the complaint to be connected with 

the controversy, or interested in its result, an amendment must 
( 61 ) he made to show the connection, and if not, a judgment would 

be irregular and meaningless, and more especially if the sum- 
mons inforn~s the defendants that a complaint, a new one of course, will 
be filed at the return ierni of the process which they are required to  
answer. This was the ruling in Vass v. Building Association, 91 N. C., 
55, and for the reason suggested, the judgment rendered by default for 
want of an answer was set aside. 

Again, as the additional complaint in the present case would seem 
to be needless, so it  might be waived, unless assigned by a defendant 
in Court as an answer to  a motion for judgment. 

But aside from these considerations, the heirs-at-law have been 
declared in the decretal order, requiring notice to  be given them, to  be 
"necessary parties," and steps were taken to bring them in and place 
them by the side of the executor, as associate plaintiffs, and this has 
not been done. While they remain outside of the cause, and the order 
has not been carried into execution, i t  was premature to move for final 
judgment, for the cause was not in a condition to admit of this sum- 
mary disposal. While insufficient reasons may have influenced the 
Judge, yet if his action was right, and the first judgment ought to have 
been put out of the way, there was no error committed. 

,4s was said in Bell v. Cunningham, 81 N. C., 83: "If the judgment is 
right, i t  will not be reversed because the result is reached by an 
erroneous process of reasoning." To  same effect, Hughes v. MciYider, 
90 N. C., 248-251. 

The vacating the judgment by default, restores the parties to the 
positions occupied by them a t  and previous to  its rendition, and the 
cause will thence proceed as if that  obstruction had not been interposed. 

There is no error. Let this be certified to  the Court below. 
No error. Affirmed. 
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Cited: Howerton v. Sexton, 104 N.C. 86; Albertson v. Terry, 109 
N.C. 9;  I n  re Will of Palmer, 117 N.C. 138; Hughes v. Gay, 132 N.C. 
51; Batchelor v. Overton, 158 N.C. 399; Brown v. Lumber Co., 167 
N.C. 14; Grudy v. Parker, 228 N.C. 56; I n  re Es2ate of Pitchi, 231 
N.C. 487. 

POPE & GO. v. J. 13. HARRIS AND OTHERS. 
( 62 

Exoneration-Homestead-Marshalling-Trust-Equity. 

1. Where one creditor is secured by a lien upon two funds, and another by a 
lien upon only one of them, the former will be compelled to exhaust the 
subject of his exclusive lien before he can resort to the other. 

2. The equity to have the securities embraced in a trust for the benefit of credi- 
tors of different classes, marshalled and appropriated in exoneration of the 
liens of the less preferred class is a n  equity against the debtor, and not 
against the doubly secured creditor. 

3. The right of the debtor to a homestead is superior to that of all creditors 
except so fa r  as  i t  may be impaired by the voluntary act  of the claimant. 

This was a CIVIL ACTIOK heard upon exception to the report of the 
Clerk before Phillips, Judge, a t  the Spring Term, 1885, of CHATHAM 
Superior Court. 

At the Fall Term, 1884, of said Court, a judgment was rendered in 
favor of the plaintiff against the defendant, John B. Harris, for the 
sum of three hundred and four dollars and thirty cents. 

A reference was then ordered by the Court, to  the Clerk, to  take an 
account of the property, money and effects that have come or ought to  
have come into the hands of H. A. London, trustee of J .  B. Harris, by 
virtue of a deed of trust executed t o  him by said Harris on the 16th 
day of May, 1883, for the use and benefit of the creditors of said 
Harris, as contained in said deed; and report to the next term of the 
Court. It was further ordered that he report, whether the said trustee 
had collected, taken into his possession, and applied in due course of 
administration all the property and effects conveyed to him, as afore- 
said, and if not, what part and how much of the money remained unex- 
pended in the hands of the said trustee, and what is the character and 
nature of the said property and effects. 

At  Spring Term, 1885, the Clerk made his report, which shows 
that  prior to  the date of the execution of the deed of trust, the ( 63 ) 
defendant John B. Harris, and his wife, had given three several 
mortgages on two tracts of land situate in the county of Chatham, on 
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Landren's creek, containing about three hundred acres; one to  Jesse 
Richardson to secure a debt of $800, due July 17th, 1883, with interest; 
another t o  S. T. Womble to secure a debt for $325 due 1st January- 
with interest a t  eight per cent.; and a third mortgage to B. Y. White 
to secure a debt for the sum of $800 with interest a t  eight per cent. from 
the 24th day of May, 1882. The aggregate sum secured by these inort- 
gages amounted to  $2,038.75, and there was no reservation of the home- 
stead in either of these mortgages. 

After the execution of the mortgages, to-wit, on the 16th day of 
May, 1883, the defendant John B. Harris executed to  H. A. London, a 
deed of trust conveying to him all of his personal and real estate, 
including the land conveyed in the mortgages, for the benefit of his 
creditors, excepting his homestead and personal property exemptions. 
The creditors secured were provided for in two classes. Those men- 
tioned in the mortgage deeds, and some others, constituted the first 
class. The trustee sold all the property, except two hundred and fifty 
acres, the land conveyed in the mortgages, which was allotted to the 
defendant as his homestead by proceedings had by the sheriff under an 
execution which was issued to him, upon a judgment rendered in favor 
of Bynum Manufacturing Company against Harris, after the execution 
of the deed of trust. 

And after allowing to the defendant his personal property exemption 
of five hundred dollars, he applied the proceeds of the sales to the pay- 
ment of the debts in the class of preferred creditors, in which were 
included the mortgagees, and that  the amount paid to the mortgage 
creditors mas $456.65 more than the value of all the real estate of the 
defendant Harris sold by the trustee, and the assessed value of the 
homestead as assigned to him. I n  other words, the trustee applied the 

proceeds of the sales of the real estate and the personal property 
( 64 ) conveyed in the deed of trust to  the extinguishment of the debts 

secured in the mortgages, in exoneration of the defendant's 
homestead, and the amount thus paid on the debts secured in the mort- 
gages was $456.15 more than the value of all the real estate of the 
defendant, including the land conveyed in the mortgages, which was 
allotted to the defendant for his homestead. 

The plaintiff excepted to the report of the clerk, for that  he had not 
charged the trustee with the value of the two hundred and fifty acres 
allotted to  the defendant as his homestead. 

His Honor overruled the exception, confirmed the report and dis- 
charged the trustee from further performing of the trust, and the 
plaintiff appealed therefrom. 
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Mr. J .  H.  Headen, for the plaintiff. 
.,Mr. John Manning, for the defendant. 

ASHE, J. (after stating the case). The sole question presented for 
our consideration is, was there error in the overruling the exception of 
the plaintiff? The exception of the plaintiff is founded upon a well- 
established principle of equity, that  where one has a lien upon two 
funds, and another a lien upon only one of them, the former will be 
compelled t o  exhaust the subject of his exclusive lien before he can be 
permitted to resort to  the other, and then only for the purpose of 
making up the deficiency. Harris v. Ross, 57 K. C., 413; Williams 11. 

Washington, 16 N. C., 137; A d a m  Equity, 506, note 1. 
This kind of equity is personal against the debtor, and is not binding 

on the paramount creditor, for no equity can be created against hiin 
by the fact that some one else has taken an imperfect security. But i t  
is an equity against the debtor himself, that the accidental resort of 
the paramount creditor to the doubly-charged estate, and the conse- 
quent exhaustion of that  security, shall not enable him to get back the 
second estate, discharged of both the debts. If, therefore, the para- 
mount creditor resorts to  the doubly-charged estate, the puisne 
creditor will be substituted to  his rights and will be satisfied out ( 65 ) 
of the other fund, to the extent to which his own may be ex- 
hausted. Adams Eq., 507. 

This is the equity which the plaintiff, by means of his exception, 
seeks to  enforce against the defendant Harris. I t  is the equity of mar- 
shalling the securities. A d a m  Equity, 506-7. But the equity of mar- 
shalling the securities is subject to  the superior equity of the debtor to  
have a homestead. This is an equity, or a right, secured to the debtor 
by the Constitution, and is "superior to all creditors, except so far as 
i t  may be impaired by the voluntary act of the claimant himself." 

This principle is clearly announced in the very lucid opinion of 
RUFFIN, Judge, in the case of Butler v. Stainback, 87 N. C., 216, which 
is a case so similar in the facts to the case under consideration, that  i t  
is needless to  cite any other authority bearing on the question, as the 
principle announced in that  case is decisive of this. I t  was there ex- 
pressly held, that the homestead of the debtor could not be defeated 
by invoking the equity of marshalling the fund. 

I n  that  case, like this, the debtors had given a mortgage on their 
real estate to  secure a debt, without any reservation of their homestead 
rights, but afterwards executed to a trustee, a deed of trust conveying 
a considerable amount of personal property and effects to  secure cer- 
tain debts enumerated therein, anlong which was the debt secured in 
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the mortgage, which, with some others, were provided t o  be preferred 
debts. 

The plaintiff insisted that the lands conveyed in the mortgage should 
be sold, and the proceeds applied to  the debts secured in the mortgage, 
and exhausted, before those creditors should be allowed to participate 
in the funds in the hands of the trustee. 

The defendants, on the other hand, insisted that  the funds in the 
hands of the trustee, should be applied ratably to all the preferred 
debts, including those secured in the mortgage which were in that  
class. 

His Honor, in the Court below, sustained the contention of the 
plaintiffs, but his judgment was reversed in this Court. 

( 66 ) Judge RUFFIN, speaking for this Court, said: "The deed of. 
the 6th of February, 1882, (the deed of trust),  expressly pro- 

vides that  the debt due to Rountree & Co., (a debt secured by the 
mortgage,) shall share in the benefits of the trust with the other debts 
therein enumerated, as preferred. It matters not what niotive 
prompted such a provision, the makers of the deed, who were the 
owners of the property conveyed, and therefore competent to dispose 
of i t  upon any terms not inconsistelit with the policy of the law and 
the demands of good faith, have affixed to  the trust this condition: 
that a ratable part of the fund raised thereunder should go to  the debt 
of Rountree 6: Co. as a pro tanto exoneration of the land hitherto con- 
veyed to them by mortgage. The plaintiffs while accepting the benefits 
of the trust, and seeking, as they are, t o  have benefits under it, cannot 
be permitted to  object to  the terms imposed." 

I n  this case, both the plaintiffs in the action and the plaintiffs in 
the judgment and execution under which the homestead was laid off, 
were creditors in the second class of preferred creditors. And as in that  
case there was no lien upon the property when the trust was made, but 
the action under which the homestead was Iaid off was not instituted 
until after the execution of the trust. So there mas no creditor a t  the 
time whose debt was defeated by the deed of trust. 

We hold upon the authority of Butler v. Stainback, there was no 
error, and the judgment of the Superior Court is affirmed. 

No error. Affirmed. 

Cited: Graves v. Currie, 132 N.C. 312; Trust Co. v. Godwin, 190 
N.C. 517. 
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( 67 ) 
B. H. BUNN v. JOHN D. WELLS. 

Construction-Deed. 

1. I n  the construction of deeds no regard is had to punctuation; but the inten- 
tion of the parties should control unless in conflict with some rule of law. 

2.  A deed containing the following clauses-"To hare  and to hold one-half of 
the said tract of land;  and I,  the said P, ( the bargainor) do warrant and 
defend the said bargained tract of land unto the said W (the bargainee), 
his heirs and assigns, against the lawful claim of any person or persons 
claiming the same in any manner whateveru--conveys the title to the lands 
therein described in fee-simple to the bargainee. 

This was a SPECIAL PROCEEDIKG for a partition, begun before the 
Clerk of the Superior Court of NASH County, and carried by appeal, 
upon a question of law raised by the pleadings, before Connor, Judge. 

The petitioner alleged in his petition: 
I .  That William Pittman, Sr., late of this county, died intestate, and 

without leaving any surviving wife, several years prior to  1848; leav- 
ing him surviving two children, William Pittman, Jr. ,  and his sister, 

Pittman, the intestate's only heirs-at-law. 
2. Tha t  upon said heirs-at-law, the intestate's real estate descended, 

equally to  be divided as tenants in common-each of the said children 
being entitled t o  one-half thereof. 

3. That said intestate, a t  the time of his death, was seized in fee 
simple of a tract of land situated in the county aforesaid, containing 
sixty acres more or less, and fully described by metes and bounds in 
a deed from William Pittman, Jr. ,  to Redmond Wells, recorded in the 
register's office of Nasli County, in book 19, a t  page 256, which is 
herewith filed as a part of this complaint. 

4. That afterwards, the said intestate's daughter granted and ( 68 ) 
conveyed her undivided interest in said land to one Redmond 
Wells and his heirs, and he, the said Redmond, granted and conveyed 
the same interest and estate to  the defendant, John D. Wells and his 
heirs. 

5. That  prior to  the first day of April, 1848, the said William Pitt- 
man, Jr., granted and conveyed his undivided one-half interest in said 
land, to  the said Redmond Wells by the deed described in paragraph 
(3) above, to  said grantee for and during his natural life. 

6. That  the said Redmond Wells died in November, 1883, having 
previously, by deed, conveyed all his interest and estate in said land 
to the defendant; 

7. That  said William Pittman, Jr., by a deed dated July 11, 1885, 
granted and conveyed his one-half interest in said land to the plaintiff, 
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B. H. Bunn and his heirs and assigns; that  the plaintiff and defendant 
are tenants in common, and he prays for a partition of said land. 

The defendant answering the petition, alleged that on the 4th day of 
April, 1848, the said William Pittman, Jr., by deed, granted and con- 
veyed to the said Redmond D. Wells, his undivided one-half interest 
in said land, and that  said deed, by proper construction, conveyed to 
the said Redmond D. Wells the fee simple in said land, and that he 
was sole seized of the same. 

The limitation in the deed referred to by defendant was in the fol- 
lowing words: "To have and to hold one-half of the said tract of land; 
and I, the said William Pittman, do warrant and defend the said 
bargained tract of land unto the said Redmond D. Wells, his heirs and 
assigns, against the lawful claim of any person or persons claiming the 
same in any manner whatever." 

His Honor adjudged that  the said deed conveyed an estate in fee 
simple, and that  the plaintiff had no interest in the land, and that the 
defendant was sole seized thereof, from which judgment the p la in t3  
appealed t o  this Court. 

( 6 9 )  Mr.JacobBat t l e , for thep la in t i f f .  
Mr. Hugh F. Murray, for the defendant. 

ASHE, J., (after stating the case). I t  is an established rule of the 
interpretation of deeds, that  the intention of the parties should control 
unless inconsistent with some rule of law. 

In  the case of Parkhurst v. Smith, Willes Rep., 332, Lord Chief 
Justice WILLES on this subject said, "the construction of deeds ought to 
be favorable, and as near to the intent of the parties as possibly may 
be, and as the law will permit. That too much regard is not to be had 
to the natural and proper signification of words and sentences, to pre- 
vent the simple intention of the parties from taking effect, for the law 
is not nice in grants, and therefore it  doth often transpose words, con- 
trary to their order, to  bring them to the intent of the parties." The 
rule of construction there laid down by the learned Judge, has been 
adopted by this Court, and frequently applied in the construction of 
deeds-notably in the cases of Phillips v. Davis, 69 N. C., 117; Waugh 
v. Miller, 75 N. C., 127; Allen v. Bowen, 74 N. C., 155; Phillips v. 
Thompson, 73 N. C., 543; Stell v. Barham, 87 N. C., 62. 

Some importance may be attached to the fact, that  the habendum 
in the deed for our construction, is separated from the clause of war- 
ranty by a semicolon, but that  can have no effect in controlling the 
construction, for i t  is a rule in reading and constructing deeds, "that 
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no regard is had to punctuation, since no estate ought to  depend upon 
the insertion or onission of a comma or seniicolon, and although stops 
are sometimes used, they are not regarded in the construction or mean- 
ing of the instrument." 3 Wash. on Real Property, 343, and cases cited 
in the note. 

Then disregarding the punctuation, we think the proper construe- 
tion of the deed in this case is, that  the words "unto the said Red- 
mond D. Wells, his heirs and assigns," refer to and control both the 
warranty and habendum. This construction manifestly effects the 
intention of the parties, for if only a life-estate was intended, why 
warrant the title to  the bargainee and his heirs? I n  fact, this 
case is so directly on "all fours" with the case of Phillips v .  ( 70 ) 
Thompson, supra, that  the decision in that case controls and is 
decisive of this. There the words of limitation mere, "To have and to 
hold all and singular the preniises, and we do for ourselves, our heirs 
and executors and administrators warrant and forever defend against 
the lawful claims of all persons whatsoever unto him the said Council 
Best, to  him, his heirs and assigns foreyer," and i t  x a s  held this deed 
conveyed the fee simple. 

Our conclusion is there is no error, and the judgment rendered by 
the Judge of the Superior Court is affirmed. Let this be certified to  
the Superior Court of Sash  County, to the end the case may be dis- 
posed of in conformity to this opinion. 

KO error. Affirmed. 

Cited: Hicks v. Bullock, 96 N.C. 169; Winborne v. Downing, 105 
N.C. 23; Anderson v. Logan, 105 N.C. 271; Redmond v .  Comm., 106 
N.C. 132; Xaunders v .  Saunders, 108 N.C. 332; Real Estate Co. v. 
Bland, 152 N.C. 229, 230; Whichard v .  Whitehurst, 181 N.C. 81; Lee 
v .  Barefoot, 196 K.C. 115; Stanback v. Ins. Co., 220 N.C. 499; Wil -  
liams v. Rand, 223 N.C. 737; Coppedge v .  Coppedge, 234 N.C. 175; 
Voncannon v. Hudson-Belk Co., 236 N.C. 711. 

JOSIAH TURNER v. W. W. HOLDEN. 

Execution-Supplemental Proceedings-Receiver. 

Where a receiver is appointed in a proceeding supplemental to execution, he 
becomes the legal assignee of the property specified in the order, subject to 
the direction of the Court in which the judgment was rendered, and the 
judgment debtor is forbidden to interfere in any manner with its collection 
or control. 

85 
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This was a motion for leave TO ISSUE EXECUTION, heard before 
Gilmer, Judge, a t  Fall Term, 1885, of CIIATHAM Superior Court. 

The plaintiff, a t  Spring Term, 1879, of the Superior Court of Chat- 
ham, upon issues submitted to and found by the jury, recovered judg- 
ment against the defendant for eight thousand dollars and his costs 
incurred in the action, which was duly docketed therein, and also in 
the Superior Court of Wake. Execution issued thereon to the sheriff 

of the last named county, to  which he made return, bearing 
( 71 ) date May 19, 1879, that  no property was found for its satis- 

faction. The judgment having become dormant, the plaintiff, 
upon notice given to the defendant, made a motion before the Superior 
Court Clerk of Chatham, on Monday, the 2d day of February, 1885, 
for leave, founded on affidavit that  no part thereof had been paid, to 
sue out execution, and enforce collection. The defendant, in opposition 
t o  said motion. made affidavit, and introduced the record evidence in 
proof of his allegations, that  in certain supplemental proceedings, 
auxiliary t o  and in aid of two judgments recovered, the one by George 
W. Swepson, the other by the Falls of Neuse Manufacturing Com- 
pany against said Turner and another, in the Superior Court of Wake 
aforesaid, one G. Rosenthal was appointed receiver of all his property 
and effects, and especially his judgment against affiant, and thereby 
the title thereto vested in said receiver, and the plaintiff was "enjoined 
from interfering in any manner with said judgment." 

Upon the hearing the evidence, the clerk adjudged that the plaintiff 
was not entitled to leave to  issue execution and dismissed his motion. 

From this ruling an appeal was taken and a re-hearing had before 
the Judge, on October 30th, 1885, when the ruling was affirmed and 
the motion disallowed a t  the plaintiff's costs. 

From this judgment, the plaintiff again appealed t'o this Court. 

No counsel for the plaintiff. 
Mr. Spier Whitaker, for the defendant.' 

SMITH, C. J .  (after stating the case). We entirely concur in the 
action of the Judge, and the sufficiency -of the reasons assigned for 
denying the application. The receiver, by virtue of his appointment, 
becomes the 1ega.l assignee of the judgment, and was vest'ed with the 
property therein, and he was "subject to  the direction and control of 

the Court in which the judgment was obtained, upon which the 
( 72 ) proceedings are founded." Code, Sec. 495. 

As the plaintiff had lost all control over the judgment, and 
was forbidden t o  interfere with it, he was rightfully refused to be 
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allowed to intervene and sue out process. If derelict in duty, his 
remedy might be in the removal of the receiver and appointment of a 
successor, or in seeking compensation in damages for losses sustained 
by reason of his negligence and inattention, and, if necessary, upon his 
bond to secure a faithful discharge of duty. There is no error, and 
the judgment must be affirmed, and i t  is so ordered. 

No error. Affirmed. 

Cited: Rice v. Jones, 103 N.C. 231. 

W. H. MORRIS AXD J. H. HOPSON, ADMINISTRATORS, V. WM. O'BRIANT. 

Claim and Delivery-Jurisdiction-Landlord and Tenant- 
Evidence-Betterments. 

Where a landlord brought a n  action before a Justice of the Peace to recover the 
sum of eighty dollars, alleged to be due upon a contract for rent, and ancil- 
larv thereto procured a n  order for the seizure and delivery to him of cer- 
t a i i  crops of greater  value than fifty dollars : Held, 
The question of the jurisdiction of a Justice of the Peace is determined by 
the summons and complaint, especially the former. 
The order for  the seizure and delivery of the property was coram no% 
jzcdice, but did not oust the jurisdiction of the Court over the cause of 
action. 
Evidence of betterments placed upon the land by the tenant mas not com- 
petent, no issue in respect thereto having been made by the pleadings, ten- 
dered by the parties, o r  submitted by the Court. 

This was a CIVIL ACTION begun before a justice of the peace, and 
carried by appeal of the plaintiff to the Superior Court of the county 
of DURHAM, and tried before Gilmer, Judge, a t  the January Special 
Term, 1886. 

I n  the statement of the justice transmitted on the appeal of ( 73 ) 
the plaintiff to  the Superior Court, i t  appears that  the defendant 
was summoned to answer the complaint of the plaintiff for the non- 
payment of the sum of eighty dollars due by contract, and the plaintiff 
in his complaint alleged that  the defendant was, in the year 1883, the 
tenant of his intestate, upon whose land he raised a crop; that he 
had paid no rent and that  there was still due eighty dollars, for which 
he demanded judgment. 

At the time of suing out the summons, the plaintiff filed an affidavit 
in the prescribed form in a proceeding for the claim and delivery of 

87 
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 ORRIS AND HOPSON 21. O'BRTAKT. 

the following property, alleged t o  be a part of the crop made by the 
defendant on the land of the intestate, to-wit-one barn of tobacco, 
12 barrels of corn, 25 bushels of wheat, fodder and oats. 

There was an order of seizure endorsed upon the affidavit, and the 
plaintiff gave the bond required by law, but the record fails to show 
any return of the sheriff. The defendant in his answer, denied all the 
material allegations in the complaint, and for further defences alleged 
that the plaintiff was indebted to  him in the sum of two hundred 
dollars for improvements put upon the plaintiff's land, and that he 
and the plaintiff, in September, 1884, agreed to refer to  arbitration all 
the differences between them in this action, and that  their award 
should be a rule of Court, and the matters were referred to  arbitrators 
selected by them, who made an award that  the plaintiff should pay the 
defendant the sum of three hundred dollars. 

The following issues were submitted to  the jury, to-wit: 
1. Was the defendant William O'Briant the tenant of Reddin George 

for the year 1883? 
2. Did the defendant pay to  Reddin George or his administrators 

the rent due as tenant for said year? 
3. What was the rental value of said lands for the year 1883? 
4. Did plaintiff and defendant submit all matters in dispute in this 

action to arbitrators? 
( 74 ) The jury responded to the first issue, "yes;" to the second, 

"no;" to the third, "forty-eight dollars," and to the fourth, ('no." 
On the trial, one Joseph Hobson was introduced as a witness in 

behalf of the plaintiff, and the defendant offered to prove by the wit- 
ness, on cross-examination, that  the defendant took possession of the 
premises mentioned in the pleadings, under a par01 contract of pur- 
chase made with plaintiff's intestate and the owner of the land, and 
made valuable and permanent improvements thereon, which still re- 
main there. 

This was offered with the view and intention of insisting on de- 
fendant's right to set off the value of such improvements against any 
sum the plaintiff might be entitled to for occupation of the premises. 
The proposed testimony, upon objection by the plaintiff, was not ad- 
mitted by the Court, and the defendant excepted. 

The defendant moved to dismiss the plaintiff's action upon the 
ground the justice had no jurisdiction, the value of the property sued 
for being more than fifty dollars. The motion was overruled by the 
Court, and the jury returned a verdict in favor of the plaintiff for 
forty-eight dollars. 
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The defendant then moved for a new trial, assigning as ground 
therefor, alleged error in the ruling of the Court in excluding the pro- 
posed testimony in regard to  the improvements. The Court overruled 
the motion and rendered a judgment in favor of the plaintiff for the 
amount found by the jury, from which the defendant appealed. 

Messrs. R. C. Xtrudwick and R. B. Boone, for the plaintiff. 
Mr.  W. W .  Fuller, for the defendant. 

ASHE, J. (after stating the case). The only points raised by the 
record, are to  the refusal of the Court to  dismiss the action for want 
of jurisdiction, and to grant a new trial. I n  neither of which rulings 
of the Court do we find any error. 

The defendant's motion to  dismiss the action for want of juris- ( 75 ) 
diction in the justice, is founded upon the idea that the action is 
clainz and delivery, and the value of the property claimed is more than 
fifty dollars. But this is a misconception of the plaintiff's action. Th,. 
fact that  the plaintiff filed an affidavit and obtained an order of seizure 
of the property described in the affidavit, does not necessarily make it 
an action of claim and delivery. I n  ascertaining whether a justice of 
the peace has jurisdiction of a cause of action in his Court, the ques- 
tion must be determined by the summons and complaint, and especially 
by the former, as has been frequently decided by this Court-AToville 
v. Dew, ante, 43, and cases there cited-and the reason is, because the 
pleadings in that  Court are usually oral and are not required to be in 
writing. 

I n  this case, the summons was to answer the complaint of the plain- 
tiff for the non-payment of the sum of eighty dollars, due by contract, 
and the complaint alleges that  defendant has paid no rent to the 
plaintiffs or their intestate, and that  the amount of rent due for the 
year 1883, is eighty dollars, and judgment is demanded for the sum 
of eighty dollars. It is an action on contract, and the fact that the 
plaintiffs had resort a t  the same time to the provisional remedy of 
claim and delivery, cannot have the effect of changing the character 
of the action. This point was expressly decided in the case of Deloatch 
v. Coman, 90 N. C., 186, where it  was held, that an action by a land- 
lord against a tenant for the recovery of rent, the sum demanded not 
exceeding two hundred dollars, is an action upon the contract of lease, 
and cognizable in the Court of a justice of the peace. The jurisdiction 
cannot be ousted by a demand on the part of the plaintiff for relief 
which such court has not jurisdiction to  give, as a seizure of the crop 
on the landlord's lien, under claim and delivery. It must therefore 
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follow, that  when the action, as in this case, is one on contract, and 
the provisional remedy of claim and delivery is a t  the same time 
resorted to  by the plaintiffs, i t  is immaterial whether the value of the 

property seized or sought to  be seized is of more or less value 
( 76 ) than fifty dollars, for in such a case, the justice has no right to 

take cognizance in that  connection of the proceeding of claim 
and delivery, and his action in that  respect is extrajudicia1. This dis- 
poses of the question of jurisdiction. 

The motion for new trial upon the ground that  the Court excluded 
the evidence of the witness Hobson upon the question of betterments, 
was properly overruled by the Court, upon the ground that the evidence 
was not applicable to any issue submitted to  the jury, and no such 
issue was warranted by the pleadings. The evidence proposed was 
therefore irrelevant, and there was no error in excluding it. 

We find no error, and the judgment of the Superior Court is affirmed. 
No error. Affirmed. 

Cited: Singer Mfg.  Co. v. Barrett, 95 N.C. 39; Starke v .  Cotten, 115 
N.C. 84; Hargrove v. Harris, 116 N.C. 419. 

S. H. LOFTIN t-. S. T. CROSSLAND AKD WIFE. 

Agency-Advancements of  Agricultural Supplies-Estoppel-Fraud- 
Husband and 'CVife-Lielz-Man-ied Women.  

1. While coverture is no protection to the wife against responsibility for torts, 
or positive acts of fraud voluntarily committed, all  the elements necessary 
to create an operative estoppel will be more stringently required when the 
doctrine is sought to be enforced against a married woman than against 
those who a r e  under no legal disabilities. 

2. The constitution of the husband the agent of the wife for the purpose of 
leasing her lands, confers no authority upon him to subject her rents to the 
lien of advancements of agricultural supplies made to her tenant, to enable 
him to make the crop, by one who believed the lands belonged to the hus- 
band and agent, if she did nothing to produce such belief or otherwise 
mislead the parties to the transaction. 

( 77 ) This was an ACTION TO RECOVER POSSESSION of certain crops 
raised on land belonging to the fenze defendant, and was tried 

before Avery,  Judge, a t  November Term, 1885, of LENOIR Superior 
Court. 
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The plaintiff claimed title to the property sued for, under a lien 
bond, hereinafter set forth, executed by one N. L. Hemby, who had 
rented certain lands from the defendant S. T.  Crossland for the year, 
1883, and by the said S. T.  Crossland, to  secure him for the advance- 
ment of certain agricultural supplies to be used in the cultivation of a 
crop on said land during said year. The feme defendant also claimed 
them as rents due for the use and occupation of the lands by Hemby 
for said year, asserting title to said land, and that the same was rented 
by  S. T. Crossland as her agent to Hemby, and that  the said S. T. 
Crossland had no authority to  execute the said lien bond. The plaintiff 
insisted that  S. T.  Crossland did have such authority, and if this were 
not so, the feme defendant was estopped by her conduct to  deny the 
validity of the plaintiff's claim under the lien. 

The said N. L. Hemby, a witness for the plaintiff, testified that he 
rented a tract of land from the defendant S. T. Crossland for the year, 
1883; that  Crossland and the other defendant, his wife, were living on 
the land a t  the time, to-wit: in December, A. D.  1882; that  both 
defendants were present when the land was rented; that  they were both 
living thereon and gave witness one room in the dwelling which they 
occupied, which he took possession of and occupied till they left 
some three weeks thereafter and removed to the town of Kinston; 
tha t  during this time, witness was getting ready to cultivate the land 
a s  a farm; that  the renting was talked about by witness and the de- 
fendant S. T .  Crossland in the presence of his wife, nearly every day;  
tha t  witness asked plaintiff to  furnish what agricultural supplies he 
might need for the year 1883 in the cultivation of said land, who said 
he would do so if the defendant S. T .  Crossland would sign a "lien 
bond" on the products t o  be raised on the land for the year 
1883, in order to  secure him; that S. T. Crossland did sign said ( 78 ) 
bond, together with Hemby; that about a week before the exe- 
cution of the said bond, i t  was agreed between the parties that  i t  
should be executed, and upon the faith of this agreement, the plaintiff 
advanced to the said Heniby the sum of $40 to pay S. T .  Crossland 
for some cotton seed belonging to his wife, and which he had agreed 
t o  sell Hemby on her account, for use on the land for the year 1883, 
which sum was then and there paid to S. T. Crossland; that a t  the 
suggestion of the plaintiff, the bond was not executed till about a week 
afterwards; that  witness made no crop during said year except on this 
land; that  he heard the feme defendant say during the year that  she 
supposed the plaintiff would have to  pay for his advances before she 
got her rent; that  she went out several times to the land during the 
year, and on one occasion in September, 1883, said that she thought 



I N  T H E  SUPREME COURT. [94 

tha t  there would be enough produce raised to pay the plaintiff and 
herself also; tha t  she supposed tha t  he would get pay for his advances 
before she got her rents, and if there was not enough to  satisfy her 
too, she would have to make some arrangement to wait on witness; 
t h a t  she n-as on the land one Sunday after threc or four bales of cotton 
had been picked, and witness delivered three of said bales to the plain- 
tiff; tha t  after their delivery, the feme defendant took possession of all 
the balance of the crop and hauled i t  away; that  plaintiff advanced to 
witness under said bond, the full sum named therein, to-wit: $400, of 
which witness paid $132.37. 

Upon cross-examination, he stated that  he first heard of the feme 
defendant's claim to  the land when lie delivered the three bales of 
cotton to the plaintiff in November, 1883; that he heard tlie Jeme 
defendant say that  her husband told her he would have to sign a lien 
bond with witness; that  he heard him tell her the day after lie got 
the  $40 for the cotton seed, that  he had gotten it, and tha t  he would 
have to  sign a lien bond on the crops raised on the land to the  plaintiff 

for supplies, and that  she did not object; tha t  he did not know 
( 79 ) i t  mas her land; that  S. T. Crossland agreed with plaintiff t o  

sign away his interest in the rents; that  he heard the feme 
defendant and his, (witness's), wife talking about the matter the day 
after S. T .  Crossland received the $40. 

The  defendant S. T .  Crossland then testified on behalf of the feme 
defendant: tha t  the witness Hemby came to  tlie house of witness t o  
rent land, and said that  he would give the  witness eight bales of cotton 
as  rent; tha t  the witness said he would not take it, and i t  was finally 
agreed tha t  he mould give ten bales: that  the fenae defendant said she 
was willing for the place to  be rented a t  that rent;  that  I-Iemby then 
said he wanted some cotton seed tha t  were there; that the fenze de- 
fendant said that she was willing to sell tlie seed if hc would pay her 
for them; tha t  Hemby then said tha t  he had made arrangements t o  
get his supplies; that they came to Kinston, and Hemby told witness 
he could not get money to pay for the cotton seed unless witness would 
sign the lien bond; that witness thereupon did sign it on the same day ;  
tha t  he a t  first hesitated, but signed it upon the assurance of the  
plaintiff tha t  if he did so, he, plaintiff. would let Hcinby h a w  what 
supplies he wanted; tha t  witness had left his w f e  at  home; that  he 
afterwards told her he had signed i t ,  and she told him he ought not 
to  have done so; that she had not authorized him to sign any paper; 
tha t  she had told him he could rent the land for her, but he must not 
sign any paper or give any lien. I t  was admitted that  the land be- 
longed to the feme defendant. This witncss further testified tha t  he 
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did not tell Hemby it was his land and that  he was renting it  as his 
property. 

Upon cross-examination, he testified that  he was married to the feme 
defendant in the year 1877; that he rented it  as her land, but that  he 
did not tell Hemby so; that  Hemby never asked him whose land i t  
was; that  he had heard Hemby speak of the land as belonging to his 
wife before that,  but that  he could mention no time nor place; that  
Hemby had rented an adjoining tract of land from one Hill, and 
t ha t  witness had frequent opportunities to  talk, and did talk ( 80 ) 
with Hemby; that  they merely spoke of the ownership of dif- 
ferent tracts of land in a general way; that  he heard Hemby, speaking 
of this land, say his wife "had a good place." Witness could not say 
whether i t  was spoken before or after the renting by Hemby; that  
witness had been in the habit of renting said land before the renting t o  
Hemby; tha t  he would rent i t  in his own name and would afterwards 
tell his wife about it. 

The feme defendant then testified in her own behalf; that  she was 
present when the land was rented; that  she told her husband she 
thought ten bags was enough for the place; that  she had told her hus- 
hand never to sign any liens or bonds; that  she knew nothing of the 
lien bond in question till after she moved to Kinston; that she then said 
t o  her husband, "I am surprised a t  you, I told you never to do any- 
thing of the kind;" he said he supposed there would be enough for 
both; that  witness had always told her husband never to  give any liens 
on  her part of the crop; that  witness went out t o  the farm a good many 
times during the year 1883; that she said to  Hemby, "I suppose the 
plaintiff must have his pay first;" that she had found out that plaintiff 
was getting cotton from the place and made this remark for that  
reason, supposing he must have a right to take it. 

This witness further testified that she had no such conversation as 
the  witness had testified to, out in the country, about the lien bond, 
and that  she did not know of it till after she moved to Kinston; that  
she heard her husband had gotten pay for the cotton-seed, and as soon 
a s  he got back home on the day he received it, but that she did not 
know how much. 

The plaintiff then testified in his own behalf: that H a n ~ b y  came 
t o  him in Kinston, in December, 1882, and wanted advancements to  
be used on the land which he had rented for the next year from the 
defendant S. T. Crossland; that Hemby and Crossland came together 
soon thereafter, and talked about the bond, and witness paid Cross- 
land $40 for the cotton-seed, a t  Hemby's request; that  before the $40 
was paid, i t  was agreed that  they should come back after the 
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( 81 ) 1st of January next thereafter and sign the lien bond; that 
witness did not know that  the lands belonged to the feme de- 

fendant; that  she never notified him that  she would not agree to that  
lien and not to  make advances thereunder; that  she was in his store 
in Kinston in the fall of the year 1883, but that  he did not recollect 
what she talked about; that  he always thought the land belonged t o  
S. T. Crossland, and had always heard it  called such till that  Fall. 

Upon this evidence the Court instructed the jury that the title t o  
the land in controversy being admitted to be in the feme defendant, 
there is no testimony that  the husband, as agent of the wife, mas 
empowered to execute the lien to the plaintiff, nor is there any testi- 
mony to estop the wife from denying the validity of said lien and the 
right of the plaintiff to seize her rents by virtue of i t ;  and further, 
that the jury must find all issues in favor of the defendants, which 
they did accordingly. 

The plaintiff excepted; judgment for defendants; appeal by plaintiff. 
The bond was as folIows: 

On the first day of October, 1883, we promise to  pay S. H. Loftin, 
or order, four hundred dollars, for advances to be made by said Loftin 
to cultivate a crop for the year 1883. 

To secure the payment of the same, we hereby constitute this a lien 
on the crop of corn, cotton, rice, wheat and other produce to be raised 
by us during the year 1883, in Lenoir County. 

And for further security we hereby convey to said 8. H .  Loftin the 
following articles of personal property: One bay mare, one bay mare 
mule. 

But on this special trust, that if we fail to pay said debt and interest, 
on or before the 1st day of October, A. D. 1883, then he may sell said 
property, or so much thereof as may be necessary, by public auction 
for cash, first giving ten days' notice a t  three public places, or in some 

newspaper published in the county, and apply the proceeds of 
( 82 ) such sale to the discharge of said debt and interest on the Sam., 

and costs, and pay any surplus to us. 
Given under our hands and seals this 6th day of January, 1883. 

S. T. CROSSLAND, [seal]. 
N. L. HEMBY, [seal]. 

Mr. Geo. 17. Strong, for the plaintiff. 
Mr. R. H .  Battle, for the defendants. 

SMITH, C. J, (after stating the facts). The exceptions to be con- 
sidered on the appeal are to  the rulings that, 
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1. There is no evidence that  the defendant, who became himself a 
party to  the lien bond, had authority from the feme defendant, his 
wife, to  enter into such obligation or to bind her thereby. 

2. Keither any act nor declaration of hers, superinducing the plain- 
tiff's action, estops her from asserting, as owner and lessor of the land, 
her superior lien upon the crops for rent. 

I. There is not only no ground furnished in the testimony to  sustain 
the first exception, but the contrary is shown: Both defendants, on 
their examination as witnesses, say that  the husband had no such 
authority, and his agency was limited to  the renting out of the premises, 
and, indeed, that  the wife herself was present a t  the making and gave 
assent to  the  contract, as made with the lessee when this occurred. 
The husband states, tha t  a t  tha t  time, Hemby expressed a wish to  
have some cotton-seed tha t  were on the premises, when she replied 
tha t  "she was willing to sell the seed, if he would pay for them," and 
tha t  the lessee said "he had made arrangements to get his supplies." 
This arrangement about the advances was made between the plaintiff 
and the two others, on the same day, afterwards, a t  Kinston, on the 
lessee's assurance tha t  he could not obtain the credit, unless the said 
S. T .  Crossland would sign the bond; and this he did, not in the  pres- 
ence of his wife, and with her express disavowal of his authority, as 
soon as she knew what had been done. 

The plaintiff does not himself pretend that he had any corn- ( 83 ) 
munication with the fenze defendant on the subject, and says 
that she did not notify him of her dissent to her husband's action, nor 
does he say that when she was in his store in the Fall, he made any 
inquiry as to her consent to the terms on which his advances were 
made. The fact is very apparent, that  the plaintiff acted on the 
belief tha t  the husband owned the land, but i t  is not shown tha t  the 
wife did or said anything to  create the impression, or that  any means 
were used-not even the husband asked, in whom was the title, to 
correct tha t  erroneous impression. 

11. As to  the estoppel. 
"A right can only be lost or forfeited," remarks PEARSON, J., in 

Deveretu v. Burgwyn, 40 N. C., 351-355, "by such conduct as would 
make i t  fraudulent and against conscience to  assert it. If one acts in 
such a manner as intent io?dly,  [the italics are in the opinion], to  nmBe 
another believe tha t  he has no right, or has abandoned it, and the 
other, trusting to tha t  belief, does an act which he would otherwise not 
have done, the fraudulent party will be restrained from asserting his 
right, unless it be such a case as will admit of compensation in dam- 
ages. If one stands by, or allows another to buy property to  which he 
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has the title, he will not, on account of this fraud, be permitted, in a 
Court of Equity, to  assert his title." 

The requisites of an operative estoppel i n  pais, are said by REIDE, 
J., in H o l m e s  v. Crowell,  73 N. C., 613-627, to be these: 

1. That  the defendant knows of his title. 
2. That  the plaintiffs did not know, and relied on the defendant's 

representations. 
3. That the plaintiffs u-ere deceived. 
And he adds that some authorities require further "that the de- 

fendant intended to deceive." 
The proposition is repeated by SETTLE, J., speaking for the Court in 

E z u m  v. Cogdell,  74 N .  C., 139-142. 
This is the doctrine applied to  transactions ir, which the actors are 

sui  juris and are under no legal incapacities. The rule is more 
( 84 ) stringent when to be enforced against a married woman, vr-hose 

contracts, except as permitted by law, are inoperative, and as 
they do not bind, do not create an estoppel producing the same result. 

We shall not pursue the inquiry, since the subject is examined in the 
case of B o y d  v. Turpin ,  ante ,  137. Coverture is no protection against 
responsibility for positive acts of fraud, or torts, when voluntary and 
not committed under the coercion, actual or presumed, of the husband. 
B u r n e t t  v. Nicholson, 86 N .  C., 99-105. 

But where can be detected any fraud in the feme defendant, any 
false representation in vords or conduct, which was intended or even 
calculated to mislead the plaintiff in making his advances to the lessee? 
Her declaration made to hini, "I suppose the plaintiff must have his 
pay first," merely shows her misapprehension of the law in respect to 
tlie priority of the conflicting liens-nothing more-as is immediately 
explained. 

The difficulty is, that tlie plaintiff supposed the husband owned the 
land, and without inquiring of him or any one else, agreed with the 
tenant to  give hini the limited credit, provided the husband would unite 
with him in executing the bond t o  create the statutory lien. It was 
his own mistake, negligently fallen into, under which he made the 
advances, and for which the feme cannot be held responsible. 

The argument here undertook to separate the seal from the instru- 
ment, and give it operation as a mere written contract, and convert it 
into a contract as if made by the wife herself. I n  answer to  this these 
suggestions will readily occur to the legal mind: 

1. The contract is the personal covenant of the husband and, as 
such, binds him. 
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2. If divested of the seal, and we know of no principle upon which 
this can be done by others than the parties to it. i t  would remain in 
form and effect the contract of the same parties. 

3. The husband had no authority, nor did he undertake to  ( 85 ) 
exercise any, as conferred by his wife, in entering into the 
contract. 

4. All the parties understood it to be his own personal act, and 
binding him only, as such. 

The case in our own court, Blacknull v. Parish, 59 N. C., 70, and the 
citations from Story's Agency, are not repugnant to the views ex- 
pressed, nor appropriate to  the facts of the present case. I n  the case 
referred to, a paper, signed and sealed by the owner of land, with 
blanks for the name of the bargainee, was placed in the hands of an 
agent, with par01 authority to  fill the blanks with the name of the 
purchaser and price. This he did, and it was held that the instrument, 
though not operative as a corenant, mas operative as a contract within 
the statute of frauds, and could be specifically enforced. But the 
contract purported to be that  of the principal, and remained unchanged 
by disregarding the presence of a seal, which was not necessary to give 
i t  efficacy. It furnishes no support to  the present endeavor to  get rid 
of a seal, rightfully put there by the party himself, and thus not only 
to  change the nature of the instrument, but to make it the contract of 
another and different person, in opposition to its express terms and to 
the original understanding of all the parties to it. 

TTTe discover no error in the rulings, and the judgment must be 
affirmed. 

I t  is so ordered. 
No error. Affirmed. 

Cited: Weathersbee v. Farrar, 97 S .C.  112; Thurber v. LaRoque, 
105 N.C. 313; Hart v. Hart,  109 K.C. 373; Estis v. Jackson, 111 N.C. 
149; WilZiams v. Walker, 111 N.C. 610; Wells v. Batts, 112 N.C. 289; 
Bishop v. Minton, 112 N.C. 529; Buford v. Mochy, 224 N.C. 243. 

L. &I. COOPER AKD OTTIERS r. B. I?. MIDDLETON, ADM'R., AND OTHERS. 

Exceptions to Report-Guardian-Mortgage-Subrogatiol 
Sz~rety-Trust. 

1. Exceptions to the report of a referee must distinctly point out the alleged 
error. 

97 
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2. Facts found by a referee and approved by the Court, in which the order of 
reference was made, are  not the subject of review in the Supreme Court, 
unless there is n o  evidence to support the finding. 

3. Where a guardian conveyed certain property to the sureties upon his bond, 
in trust to "well and truly to pay off his wards," and "save harmless his 
sureties on his guardian bond," and the wards recovered judgment against 
the guardian for the amounts severally due them: Held, that  the wards 
were entitled to hal-e the land so con~~eyed subjected to the satisfaction of 
their judgments irrespective of the liability or solvency of the sureties. 

CIVIL ACTION, tried by Gudger, Judge, a t  May Term, 1885, of the 
Superior Court of DUPLIN County. 

This was an action brought to recover of IT;. B. Middleton, guardian, 
the intestate of defendant B. F. Middleton, and the sureties upon his 
bond, whatever might be due the plaintiffs as wards of said W. B. 
Middleton, and to subrogate the plaintiffs to  the rights of the sureties 
in a certain mortgage deed executed to them by said W. B. Middleton. 
The cause was, by consent, referred to  F. A. Daniels, a t  Spring Term, 
1883, and a t  Spring Term, 1884, said referee made the following report: 

The undersigned, to  whom mas referred for trial the issues in the 
above entitled cause, respectfully reports, that  the cause came on for 
trial before him on the 27th day of September, and day of October, 
1883. The evidence taken accompanies this report. The objections 
to  evidence offered were made and noted, and ruled upon in report of 
evidence herewith. Having heard the argument of counsel of the 

parties, after considering the evidence, I find the following facts: 
( 87 ) I. That TTT. B, Middleton, by order of the Court of Pleas and 

Quarter Sessions of Duplin County, was a t  January Term, 1859, 
appointed guardian of the relators, L. M. Cooper, John D.  Cooper and 
William Cooper; that he accepted said trust, and entered into bond for 
the faithful performance thereof, payable to the State of North Caro- 
lina, in the sum of fifty thousand dollars, with the defendant Matthew 
Moore, D. J .  Middleton and Stephen Graham as sureties thereto, and 
entered upon the discharge of the duties of his office as guardian; that  
said W. B. Middleton, as guardian as aforesaid, at October Term, 
1866, of said Court, renewed his bond, payable to the State of North 
Carolina in the sum of five thousand dollars, with the defendants D. .J. 
Middleton and Jesse B. Southerland as sureties thereto. 

11. That  said W. B. Middleton, by virtue of his said office, took into 
his possession real and personal property of his wards, hired out the 
slaves until they were emancipated, and rented out the lands till the 
wards arrived of age. 

111. That  the said W. B. Middleton filed regular annual accounts 
as guardian, from his qualification to  the year 1866, inclusive, but 
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thereafter he failed to  file such accounts, and has failed to  file any final 
account, or to  account and settle with his said wards, since their 
arrival of age. 

IV. That  the said W. B. Middleton, as guardian of L. M.  Cooper, 
a t  Spring Term, 1861, of the Court of Equity of Duplin County, pre- 
sented the petition of L. 31. Cooper for the sale of certain lands of 
said L. &I. Cooper, described in said petition; that  said lands were 
sold under order of the Court, by the Clerk and Master, on the 24th 
day of September, 1861, for one thousand and five dollars, for which 
purchase money, by order of the Court, the Clerk and Master took 
a note payable in six months, which sale a t  September Term, 1861, 
was in all respects confirmed, and in the decree confirming the sale, 
the Clerk and Master was directed to turn over to  the guardian the 
note for purchase money of said lands. 

V. Tha t  the note for said purchase money was, by said guar- ( 88 ) 
dian, collected in May, 1863, in Confederate money, and the 
said guardian was never thereafter able to invest the same, and the 
fund became worthless in his hands by the result of the war. 

VI. That  said wards arrived of age respectively, L. M. Cooper on 
the 23d day of June, 1870, John D .  Cooper on the 17th day of July, 
1872, and William Cooper on the 17th day of October, 1874. 

VII. That  the said W. B. Middleton died intestate on the 10th day 
of August, 1881, leaving him surviving as children and heirs-at-law, 
the defendants B. F. Middleton, S. 0. Middleton, TV. L, Middleton, 
A. SV. Middleton, EIizabeth A. Middleton, and Mary P. Middleton, 
and the defendant B. F. Middleton was appointed and qualified as 
administrator of ITT. B. Rliddleton, and entered upon the discharge of 
his duties as such. 

TiIII. That the said W. B. Middleton, prior to  his death, on the 
15th day of May, 1878, executed and delivered to  the defendants 
Matthew Moore, D. J .  Middleton, Stephen Graham and Jesse B. 
Southerland, his sureties on his said guardian bonds, a deed of trust 
or mortgage, whereby he conveyed to said grantees, certain real and 
personal property described therein, for purposes expressed therein, 
which deed of trust was duly probated, and was registered in the office 
of the register of deeds of Duplin County, on the 31st day of May, 
1878. 

IX. That  the said S. 0 .  Middleton has purchased for value and is 
now the owner of all the debts secured in said deeds of trust, except 
the debt due the wards of W. B. Middleton, deceased, and on the 22d 
day of September, 1881, caused to be registered in the office of register 
of deeds of Duplin County, the transfers of said debts to  him. 
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X. That the said W. B. Middleton, on the 3d day of October, 1875, 
executed and delivered to  D.  H. Wallace and S. 0 .  Middleton, partners 
trading under firm and style of Wallace & Middleton, a mortgage 
conveying a portion of the lands conveyed in the deed of trust or 

mortgage aforesaid, to  secure the payment of a note for $599.33, 
( 89 ) of even date with said mortgage, executed by said W. B. Middle- 

ton to said Wallace & Middleton, which mortgage was probated 
and registered in the office of register of deeds of Duplin County, on 
the 8th day of October, 1878. That  the said Fir. B. Middleton, after- 
wards, to-wit: on the 6th day of February, 1879, executed and de- 
livered to  Wallace & Middleton a mortgage conveying a portion of 
the lands conveyed in the deed of trust or mortgage aforesaid, t o  
secure the payment of a certain note for the sum of $410.72 of even 
date with said mortgage, executed by said W. B. Middleton to  Wallace 
& Middleton, which mortgage was duly probated, and on the 7th day 
of March, 1879, registered in the office of register of deeds of Duplin 
County; that  an action for the foreclosure of said mortgage deeds was 
instituted a t  Fall Term, 1881, of Duplin Superior Court, in which 
D .  H. Wallace and S. 0 .  Middleton were plaintiffs, and B. F. Middle- 
ton, administrator of W. B. Middleton, B. F .  Middleton, W. L. Middle- 
ton, A. W. Middleton, E. Annie Middleton and May P. Middleton 
were defendants. I n  that  action a decree of sale was rendered, subject 
to the deed of trust or mortgage first above mentioned, a t  Fall Term, 
1881, by which decree, James W. Blount was appointed comn~issioner 
to  sell said lands. The said cominissioner reported to  Spring Term, 
1882, that, in compliance with the decree, after legal notice, he sold 
a t  the court-house door in the town of Kenansville, when and where 
S. 0. Middleton, bidding by permission of Court, became the last and 
highest bidder a t  the sum of $1,350, recommending the confirmation 
of said sale, and thereafter, on the 1st day of June, 1882, the said 
commissioner executed and delivered to  the defendant S. 0 .  Middleton, 
a deed for said lands. 

XI.  That the cause of action of the relators herein, upon the 
guardian bonds against Matthew Moore, D.  J .  Middleton, Stephen 
Graham and Jesse B. Southerland, sureties thereto, accrued to each 
and every one of the relators inore than three years prior t o  the 

commencement of this action. 
( 90 ) XII.  That  the Smith note of $71, due January lst ,  1860, 

might, by the exercise of reasonable diligence, have been col- 
lected by the guardian. 

Upon the foregoing facts I find as conclusions of law: 
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I .  That  W. B. Middleton, guardian, committed a breach of his bond 
by failing to file his final account and settle with his wards. 

11. That  there is due to the relator L. M. Cooper, from his guardian 
W. B. Middleton, the sum of $2,356.93. 

111. That there is due the relator MTilliam Cooper, from his guardian 
W. B. Middleton, the sum of $3,067.71. 

IV. That there is due the relator John D. Cooper, from his guardian 
W. B. Middleton, the sum of $3,085.75. 

V. That  the action is barred as against Matthew Moore, D. J. 
Middleton, Stephen Graham and Jesse R. Southerland, as sureties on 
the guardian bond of W. B. Middleton. 

VI. That  the deed of trust executed by W. B. Middleton to Matthew 
Moore et  als., was intended as a security for the debts herein found 
due the relators, as well as for the notes therein recited. 

VII. That  the relators are entitled to  judgment against B. F. Middle- 
ton, Administrator of ITT. B. Middleton, for the amount of their respec- 
tive debts. 

VIII.  That  the relators are entitled to have the sureties, grantees 
under the said deed of trust, declared trustees of the property therein 
conveyed, for the relators and the other creditors mentioned therein; 
and that  the relators are entitled to  be subrogated to  the rights of said 
sureties. 

IX. That  the guardian, W. B. Middleton, is not chargeable with 
the $1,005 collected by him in May, 1863, for the purchase money of 
lands. 

The defendants except to the report of the referee, as follows: 
For that  the conclusions of law numbered 2, 3, 4, 6 and 8 are 

erroneous and contrary to  the facts and the law governing this 
case. 

The following is a copy of the material parts of the deed of ( 91 ) 
May Ist, 1878: 

This indenture made this the 1st day of May, 1878, between Wil- 
liam B, Middleton of the above named State and county, of the first 
part, and Matthew Moore, Stephen Graham, D. J. Middleton and 
Jesse B. Southerland, all of the same county and State, of the second 
part, witnesseth: that  whereas the said party of the first part, on the 
18th day of January, 1859, became and was duly appointed guardian 
of L. M. Cooper, Wm. Cooper and Jno. D. Cooper, children of TVm. 
Cooper, deceased, and gave as sureties on his guardian bond, made on 
the 18th day of January, 1859, Matthew Moore, D. J. Middleton and 
Stephen Graham, for the sum of fifty thousand dollars, and gave as 
his sureties on his second guardian bond, made on the 16th day of 
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October, 1866, D. J. Middleton and Jesse B. Southerland, for the sum 
of five thousand dollars; and whereas, the said party of the first part 
has not made a final settlement with his said wards, and discharged 
and satisfied the said guardian bonds; now therefore,,to indemnify 
the said parties of the second part, and save harmless his said sureties, 
the said parties of the second part, this indenture witnesseth: for and 
in consideration of the premises, and the further consideration of one 
dollar, the said party of the first part has granted, bargained, sold 
and conveyed unto the said parties of the second part and their heirs, 
a certain tract or tracts of land. 
* C * * * %+ * * 

The condition of the foregoing deed is such, that whereas, the said 
parties of the second part, are liable for the said party of the first 
part, as herein specified; and whereas, the said party of the first part, 
is also indebted as follows: To H. Bowden, on face of the note, date 
not recollected, but now in possession of Matthew Moore, in the sum 
of forty dollars; to  John A. McArthur, by note due January lst ,  1878, 
for one thousand and fifty-five dollars and seventy-three cents; to  
I. B. Kelly, by note due 15th May, 1878, for one hundred and fifty- 

seven dollars and eighty-two cents; to Stephen Graham, by 
( 92 ) note due 4th April, 1878, at 8 per cent., for two hundred and 

eighty dollars; to H. Grimes & Co., by note due 18th January, 
1875, a t  8 per cent., for one hundred dollars. 

Now, therefore, if the said party of the first part, shall well and 
truly pay off and satisfy his said wards, L. M. Cooper, TTrm. Cooper 
and John D. Cooper, and save harmless his said sureties on his guar- 
dian bonds, the said parties of the second part, and pay off and dis- 
charge the said indebtedness just above specified, then this deed is to  
be void; but otherwise the said parties of the second part, and their 
heirs, are to  hold the property in trust, to sell the same and pay off 
and discharge the said debts. 

Upon the report of the referee being made, the Court adjudged that  
the exceptions of the defendant be overruled, and the report be in all 
respects confirmed; and i t  was further adjudged that the plaintiffs 
recover of the defendant B. F. Middleton, administrator of ITT. B. 
Middleton, the sum of fifty-five thousand dollars, the penal sums of 
the two bonds of B. F. Middleton, guardian of the relators, to  be dis- 
charged upon the payment by said administrator of the sums found by 
the referee to  be severally due to  each of the relators, with interest on 
each of said sums from the 19th day of May,  1884, until paid; and 
i t  was further adjudged that,  in case the personal assets in the hands 
of B. F. Middleton, administrator as aforesaid, should not be suffi- 
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cient to  discharge the several sums to the relators, that  the real and 
personal estate described in the mortgage deed of the said W. B. 
Middleton to  Matthew Moore and others, sureties, of May lst ,  1878, be 
subjected to, and applied to the payment thereof, and to that  end, the 
defendants, Matthew Moore, Stephen Graham, Daniel J .  Middleton 
and Joseph B. Southerland, the grantees in the deed of the 1st day of 
May, 1878, are declared trustees of the real and personal property 
therein to them conveyed; and it  was further adjudged, that  in case 
the several amounts therein before adjudged to be paid, should not be 
paid out of the personal assets of the said TV. B. Middleton, on 
or before the 20th day of May, 1886, and should remain unpaid, ( 93 ) 
then, in such case, H. R. Kornegay and W. R.  Allen were 
appointed commissioners to  make sale of all the real estate mentioned 
and described in the deed of May 1st) 1878. The decree then pro- 
ceeded to direct the nianner and time of sale. 

The defendants appealed. 

Mr. H .  R. Kornegay, for the plaintiffs. 
~Wessrs. Geo. V .  Strong and W.  R .  Allen, for the defendants. 

ASHE, J .  (after stating the facts). The avowed object of this action, 
was to subrogate the plaintiffs to the rights of the sureties in a certain 
mortgage deed made by W. B. Mddleton to  his sureties on his guar- 
dian bond. 

The cause was referred to  Frank A. Daniels, both parties assenting, 
for trial upon all the issues of law and fact arising on the pleading. 
The referee made his report, accompanied by the evidence taken in 
the cause, distinctly stating in his report the facts found upon the 
evidence, and his conclusions of the law arising from the facts so found. 
I n  this respect the referee has strictly complied with the practice as 
prescribed by this Court. Klutts v. McKenxie, 65 N. C., 102; Green 
v. Castleberry, 70 N.  C., 20; Earp v. Richardson, 75 N.  C., 84. 

The evidence in the case was very voluniinous, and as will be seen 
by reference t o  the statement of the case, the facts found and the 
conclusions of law, were numerous; but the only exception relied upon 
in the argument before us was, that  "the conclusions of law numbered 
2, 3, 4, 6 and 8, are erroneous and contrary to  the facts and the lan- 
governing the case." All the other exceptions were abandoned in this 
Court. 

The exception cannot be sustained. It is too vague and uncertain. 
It points out no faults, either in the facts found nor error in the con- 
clusions of law upon them. The law requires that  an exception to 
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the report of a referee, should discriminate and point out specifically 
the faults complained of. An exception that a referee ought to  

( 94 ) have found as a conclusion of law that the plaintiff recover 
nothing, is not sufficient. Suit v. Suit, 78 N. C., 272. 

The meaning and purport of the defendants' exception is, that upon 
the whole case the plaintiff is not entitled to  the relief he seeks. 

The facts in the case were found by the referee, and are presumed 
to have been approved by the Court, and when that is so, they are not 
the subject of review in this Court. Hyman v. Devereux, 65 N. C., 
588. The exception to this is, where there is no evidence to support the 
finding, but even then the error must be made the ground of exception, 
otherwise the finding will be presumed to be right. Green v. Jones, 
78 N. C., 265. 

But to give the defendant the full benefit of his exceptions as taken, 
and zealously urged in this Court (and what does it  amount to?) ,  he 
contended that the mortgage was given to indemnify the sureties of 
Middleton against liability on his guardian bond, and that the right 
of the creditor did not attach to such a security, until the principal 
and sureties should all become insolvent, and as it  did not appear from 
the finding of the referee, that  either Middleton or his sureties were 
insolvent, the plaintiff, as creditor, had no right to be subrogated to  
the rights of the sureties in the mortgage. If this were a mortgage 
simply to  indemnify the sureties, there would be some force in the 
position taken by the learned counsel, for the same doctrine with some 
qualifications was announced by this Court in the recent case of Ijames 
v. Gaither, 93 N. C., 358. But that  case is distinguishable from this. 
There the mortgage was given exclusively for the indemnification of 
the sureties, but here it  is given, avowedly for the purpose of indemni- 
fying the sureties, but at the same time expressly providing, not only, 
that  if the debt should be paid by the grantor the deed should be void, 
but in the event the debt should not be paid by him, that the property 
should be held by the sureties, in trust to sell the same and pay off and 
discharge the said debt, so that  the property conveyed in the deed, 

was, by its express terms, appropriated to  the payment of the 
( 95 ) debts mentioned therein. The entire deed, in all its parts, must 

be considered in ascertaining the scope, meaning and intention 
of the parties, and we think its proper construction is, that i t  reposes 
trust in the sureties to hold and sell the property conveyed, and apply 
the proceeds to  the payment of the debts specified therein, if the 
trustor should fail to pay the same, by which means the sureties are to  
be indemnified. So that  there was; in fact, no necessity for resorting 
to  the equitable doctrine of subrogation, as che creditors mentioned 
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in the deed were the persons for whose benefit the deed was intended 
to enure. But as the effect will be the same, whether there is a judg- 
ment for subrogation or a direct judgment that  the sureties shall 
proceed to sell the property and apply the proceeds to payment of the 
debts, there is no error in the judgment of the Superior Court. I n  
either case, the sureties obtain their indemnification to  the amount 
realized from the sale, which is all they have a right to  claim. 

The judgment of the Superior Court is affirmed, except as to the 
time when the sale of the property conveyed in the mortgage shall 
be made, and that  must be subject to  the further directions of the 
Court below, and the case is remanded to the Superior Court, to the 
end that  an account may be taken of the assets in the hands of B. F. 
Middleton, as administrator of TV. B. Middleton, to ascertain what 
amount thereof may be applicable to  the debts secured in the mort- 
gage, and that  the said Court may make all such further orders and 
judgments in the cause as shall be deemed necessary to  effectuate the 
judgment of the Superior Court as affirmed by this decision. 

No error. Affirmed. 

Cited: Howerton v .  Sexton, 104 N.C. 83; Fertilizer Co. v .  Reams, 
105 N.C. 291; Lanning v.  Comrs., 106 N.C. 511; Wadesboro v.  Atkin- 
son, 107 N.C. 319; Tilley v. Bivens, 110 N.C. 344; Hooker v .  Yellow- 
ley, 128 N.C. 300; Harris v .  Smith, 144 N.C. 441; Lewis v .  May, 173 
N.C. 105; Burnsville v .  Boone, 231 N.C. 579. 

*THOMAS D. HOLLY v. SALLIE D. HOLLY ET AL. 
( 96 1 

Counsel-Abuse of Privilege-Judge's Charge. 

1. As a general rule, objections to comments of counsel, alleged to be an abuse 
of privilege, must be made before the case is given to the jury, in order 
that  the Court may, by proper directions, prevent any prejudicial conse- 
quences. After verdict the exception should not be entertained. 

2. There may, however, be instances where the abuse of privilege is so gross 
that  it  will become the duty of the Judge, em mero motu, to interfere. 

3. The Judge is not required by the Act of 1796-The Code, See. 413-to 
"charge" the jury where the facts a t  issue a re  few and simple and no prin- 
ciple of law is involved, unless he is requested to do so ; but in cases where 
the witnesses a re  numerous, or the testimony conflicting or complicated, 

*CHIBF JESTICE SMITH took no part in the decision of this case. 
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and different principles of law are  applicable to different aspects of the 
case, it  is his duty to conform to the requirements of the statute. 

CIVIL ACTION to  recover land, tried before Avery, Judge, and a jury, 
a t  January Special Term, 1884, of the superior Court of BERTIE 
County. 

It was admitted on the trial that  both the plaintiff and defendants 
claim title to  the land in controversy, under the will of Augustus 
Holly. It was in evidence that iiugustus Holly owned a very large 
body of contiguous land, composed of the "Ellenhouse," the "Willow 
Branch," the "Hermitage," the "John Gaskins place," (bought of 
John S. Gaskins in 1871), and the "Gus Gaskins place," (bought from 
the heir-at-law of Augustus Gaskins in January, 1872), the "Ash- 
land," and the "Mount Gould place." The Willow Branch place was 
devised to  the plaintiff, who contended that i t  embraced the land in 
dispute. It was admitted that Augustus Holly gave the land in con- 

troversy, in 1852, to  Augustus Holly Gaskins, because he was 
( 97 ) named after him, and it  was in evidence that in 1872, hearing 

that  one Byrum, who had married the daughter and only heir- 
at-law of Augustus H. Gaskins, was about to  scll the land, the said 
Augustus purchased it  back again, and stated, a t  the time of the 
purchase, that  i t  was a part of his father's "Willow Branch" place, 
and that  he intended to put i t  back where it came from, and that he 
intended tha t  i t  should stay there. 

The defendant, on the other hand, introduced evidence that dugus- 
tus Holly, about the time lie bought back the "Gus Gaskins" place- 
the locus in quo-stated that he had done so because he needed it to 
go with the "John Gaskins" place, for the purpose of timber and wood; 
that the "John Gaskins" land was lacking in timber, and the *'Gus 
Gaskins" land was adjoining it, and was well timbered; that after his 
marriage with the defendant, he stated the same thing; that he used 
the timber on i t  for no other purpose, and that  he had the crops from 
the two places put together, and on one occasion stated that he did 
so because they were the same. No witness testified that the land in 
dispute was ever called the "Gaskins" place, but several of them 
testified that  i t  was sometimes called the "Augustus Gaskins place." 

I n  the argument before the jury, the defendants' counsel indulged 
in some comments upon the conduct of the plaintiff, which were al- 
leged to be an abuse of privilege, but no objection was made to the 
remarks a t  the time, nor was the attention of the Court called to 
them when the case was submitted to the jury. 

The Court charged the jury as follows: "The Court can aid you 
but little in this case, as the questions involved are chiefly those of 
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fact, of which you are the sole judges. Both parties admit title in 
Augustus Holly, deceased. The plaintiff says, i t  was a t  the death of 
Augustus Holly, a part of the Willow Branch land, conveyed to him 
in the will under the devise t o  him of the "Willow Branch farm." The 
plaintiff must recover in ejectment, upon the strength of his 
own title; he must satisfy you, by a preponderance of evidence, ( 98 ) 
that  the locus in quo was a part of the "Willow Branch" place 
-you need not inquire whether i t  was a part of the "Gaskins," the 
"Hermitage," or "Ashland" land. Are you satisfied by a preponder- 
ance of evidence that  the land, a t  the death of Augustus Holly, was a 
part of "Willow Branch" land? If so, you must find the first issue 
"yes," and in answer to the second, name such sum as in your judg- 
ment is proper." 

The following issues were submitted to  the jury, to-wit: 
1. Is  the plaintiff the owner in fee-simple of the land described in 

the complaint and in controversy in this action? 
2. What is the annual rental value of the land in controversy? 
To the first issue the jury responded "no," and there was no response 

to the second issue. 
There was no exception taken by the plaintiff to the ruling of the 

Court as to the competency of the testimony, nor was there any excep- 
tion t o  the charge of the Court, when delivered. Two days after the 
verdict was rendered, counsel for the plaintiff asked to be allowed to 
except to  the charge. But no specific objection to the charge of the 
Court was then made. No special instructions were asked on the trial, 
but after the trial and the rendition of the verdict, the counsel for 
plaintiff wished to except to  the failure of the Court to  stop the de- 
fendants' counsel when using remarks amounting to an abuse of privi- 
lege. The Court declined to entertain the exceptions, and rendered 
judgment upon the verdict in favor of the defendants, from which the 
plaintiff appealed. 

Mr. R. B. Peebles, for the plaintiff. 
Mr.  W. D. Pruden, for the defendants. 

ASHE, J., (after stating the case). There was but one point raised 
by the plaintiff on the bill of exceptions, and that  was the refusal of 
the Court to  entertain his exception to the failure of the Court to stop 
defendants' counsel in the remarks made by him in the argu- 
ment before the jury, which it was insisted was an "abuse of ( 99 ) 
privilege." 
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The plaintiff's counsel contended it was the duty of the Court t o  
stop the  counsel, and its failure to  do so mas error, and entitles the 
plaintiff to a new trial. This may be so, if the counsel of the plaintiff 
had made his objection to the objectional remarks in apt time, but it 
was made too late. I n  State v. Suggs, 89 N. C., 527, it was held, that  
"a party complaining of the abuse of privilege by opposing counsel, 
must object a t  the time, so that the Court, when it comes to  charge 
the jury, may correct the error, if one mas committed, or the objection 
will be lost;" and i t  has been expressly held by this Court, that an 
objection tha t  the Judge failed to  stop counsel in improper remarks 
to the jury, comes too late when made after verdict. State v. Sheets, 
89 N. C., 543, and Horah v. Knox, 87 N. C., 483. 

There may be cases when i t  would be the duty of the Judge to stop 
the counsel, when his remarks and conduct are in violation of all the 
rules of the decorum and propriety tha t  should be observed in the 
administration of justice, when nothing the Judge could say in his 
charge to  the jury could rectify the wrong or efface the prejudice pro- 
duced. Such was the  case of the State v. AToland, 85 N. C., 576, but 
tha t  was an  extreme case, such as  has never before occurred in the 
history of our judicial proceedings, and i t  is to  be hoped will never 
again occur. 

It was insisted in the argument before us in behalf of the defendant, 
tha t  he was entitled to a new trial, because the Judge in his charge to  
the jury had failed to  comply with the  requirements of the Act of 
1796, The Code, Sec. 413, which requires the Judge to state in a plain 
and concise manner, the evidence given in the case, and declare and 
explain the law arising therefrom; and to sustain his position he cited 
the cases of State v. Jones, 87 N. C., 547, and State v. Rogers, 93 
N. C., 524, and other cases of like import might have been cited. But  
all of these cases, i t  will be seen, were cases where questions of law 

were involved, which might be declared the one way or the 
(100) other, according as the jury might find the facts to  be, to which 

the principles of law were applicable. 
The Act of 1796 is held to  be declaratory of the common law, and 

tha t  a Judge is not bound to charge the  jury unless he chooses to do so, 
but if he does undertake t o  charge, then he must conform to the re- 
quirements of the Act. State v. Morris, 10 N. C., 391. What is evi- 
dently meant by the charge to the jury, are the instructions given by 
the Judge, upon the law applicable to the facts of the case, but when 
there is no principle of law involved, he cannot be said to  charge the 
jury in the  sense of the statute. 

But  although a Judge is not bound to  charge the jury, as Chief 
Justice TAYLOR said in Morris's case "no Judge would ever refuse to 
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impart such assistance, when it  is requested by a jury, nor would he 
withhold i t  in any case wherein the nature of the evidence, or the 
conduct of the cause, led him to believe that  his aid would enable them 
to discharge their constitutional functions with more correctness or 
facility. But i t  must of necessity depend upon the circumstances of 
each case, whether the Judge believes that his aid would be of any 
efficacy; whether the case be not so plain and intelligible as to render 
his interference unnecessary, or the evidence so equally balanced as to  
make i t  unsafe." 

The object of the act of 1796, was evidently intended to be applied 
to  those cases where questions of law arise upon the facts of the case, 
for the Judge is required "to declare and explain the law arising upon 
them." Cui bono recapitulate the facts of a case, where there is no 
principle of law arising upon them, and i t  is a pure question of fact, 
lying entirely within the province of the jury? 

When, in the trial of a cause like that  of the State v. Rogers, supra, 
and others of that  class, where the witnesses are nunierous, the evi- 
dence complicated and conflicting, and there are different principles of 
law applicable to  the different aspects of the case, as presented by the 
opposing evidence, i t  is most clearly the duty of the Judge to 
comply with the requirements of the statute. To refuse to  give (101) 
any charge in such a case would be a gross dereliction of duty, 
and subject him to just public censure. But when the facts of a case 
are few and intelligible, and there is no question of law to be charged 
by the Court, we do not see the necessity of recapitulating the facts, 
nor do we think it  is the duty of a Judge to  do so, unless he is requested 
so to  do. State v. Reynolds, 87 N. C., 544, and State v. Grady, 83 
N. C., 643. 

I n  the case under consideration, there was no question of law in- 
volved. It mas a simple question whether the land in controversy was 
included in the devise of the "Willow Branch place." There was no 
request that  the Judge should recapitulate the facts, and we are un- 
able to  see how this doing so could have aided the jury in coming to 
a deternlination upon the facts of the case. It mas a question of 
preponderance of evidence, exclusively within the province of the jury; 
and we are of the opinion, therefore, that the charge of the Judge Is 
not obnoxious to  the objection of the defendant. 

The judgment of the Court below must be affirmed. 
No error. Affirmed. 

Cited: Holley v. Holley, 96 N.C. 230; S. v. Jones, 97 N.C. 474; S. zt. 
Boyle, 104 N.C. 822;Cawfield v. R. R., 111 N.C. 604; Duckworth v. 
Ow, 126 N.C. 677; S. v. Tyson, 133 N.C. 696; Blake 1). Smith, 163 
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N.C. 275; S. v. Xteele, 190 N.C. 509; Switzerland Co. v. Highway Com., 
216 N.C. 458; McSeill v. McA7eill, 223 X.C. 182; S. v. Hazcle?~, 229 
N.C. 170. 

W. H. HEDRICK v. ROBERT S. PRATT. 

1. A plaintiff may, in  deference to an intimation from the Court that he cannot 
maintain his action, submit to a non-suit, and have the question of law 
reviewed upon appeal. 

2. Parties to a n  action may agree that, if a verdict-rendered in favor of a 
plaintiff, subject to the opinion of the Court upon a question of law re- 
serred-is set aside, the plaintiff may submit to a judgment of non-suit, 
and, upon appeal, the question mill be reviewable in the Supreme Court. 

3. If a verdict in favor of a plaintiff is set aside upon the ground that  the Court 
holds a question of law reserved, with the defendant, the effect is to award 
a new trial, and the plaintiff-there being no agreement, or further intima- 
tion from the Court-cannot voluntarily take a non-suit and appeal. 

(102) This was a CIVIL ACTIOK tried before Shipp, Judge, and a jury, 
a t  Spring Term, 1885, of CHOWAN Superior Court. 

The plaintiff introduced a mortgage from John S. Hedrick to him- 
self, to  secure a note therein recited, payable to the plaintiff. 

H e  showed that  the defendant had purchased the mare described in 
the deed, and was still in possession. It was admitted tha t  the mort- 
gagor, J. S. Hedrick, had died before the commencement of this action. 

Plaintiff was offered as a witness in his own behalf, and was asked 
"if the debt secured in the mortgage had been paid?", T o  this ques- 
tion the defendant objected as incompetent. The Court reserving the 
question of law, admitted the question, and the witness answered, '.It 
has not been paid in full." 

The plaintiff then proposed to prove by himself as a witness, that 
the  note described in the mortgage was in his possession, and had been 
since the execution of the mortgage to him. T o  this the defendant 
objected-the Court, reserving the question of law, permitted the plain- 
tiff to  answer as above set forth. 

Plaintiff then proposed to  read the note to the jury, and the de- 
fendant objected, and upon its appearing to the Court that  there mis  
a subscribing witness to the note, who resided in the State, and was not 
present, the Court declined to permit it to be rend. No other evidence 
was offered. 
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Upon the facts and proofs submitted, his Honor directed a verdict 
t o  be entered finding all issues in favor of the plaintiff, subject to  the 
opinion of the Court on questions of law reserved. 

The Court, upon consideration of all the law bearing upon the case, 
being of opinion ~ ~ i t l i  the defendant, directed the verdict to be stricken 
out. Whereupon the plaintiff took a non-suit and appealed. 

Mr. J. A. Williamson, for the plaintiff. (103) 
Messrs. W. D. Pruden and John Gatling, for the defendant. 

MERRIMON, J. It is a well settled rule of practice in this State, 
that  when on the trial, the Court intimates an opinion that the plain- 
tiff cannot maintain the action, he may, in deference to  the opinion of 
the Court, submit to  a judgment of non-suit, assign ground of error, 
and appeal to this Court. In such cases, the judgment is not regarded 
as one entered simply a t  the instance of the plaintiff; he submits to it  
with the understanding on the part of the Court, that he shall have 
the right t o  except and appeal. Pescud v. Hawkins, 71 K. C., 299; 
Graham v. Tate, 77 N. C., 120; Wharton v. Commissioners, 82 N. C., 
11. 

But that  rule of practice was not observed in this case. The trial 
was had, and under instructions from the Court, the jury rendered a 
verdict for the plaintiff. Thereupon, "the Court upon consideration 
of all the law bearing upon the case, being of opinion with the defend- 
ant, directed the verdict to  be stricken out." The necessary legal effect 
of this action of the Court was to leave the action as if no trial had 
been had, and to direct a new trial. 

It seems that  the plaintiff was not only dissatisfied with what the 
Court did, but for some singular reason that does not appear "took a 
non-suit and appealed." The verdict having been "stricken out"- 
set aside-he had the right to ask for and have a judgment of non-suit, 
but the effect of such judgment was to put him out of Court, with no 
right of appeal. Graham v. Tate, supra. No appeal lay from a judg- 
ment such as he asked for and obtained. He could not assign ground 
of error to  be reviewed and corrected by this Court, for as to the judg- 
ment of non-suit demanded and obtained by him, the Court had made 
no decision adverse t o  him: it  had allowed him just what he volun- 
tarily asked for. He  could not be allowed to do the absurd thing of 
asking this Court to correct alleged error in a judgment in his own 
favor, granted a t  his instance, and in no sense a t  that of the 
defendant, nor a t  the suggestion, or under any adverse ruling (104) 
of the Court as to  it. The action of the plaintiff, it seems to 
us, is inexplicable upon any ground. The state of the pleadings re- 

111 
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quired a trial by jury, and the Court, by setting the verdict aside, in 
effect directed a new trial. If the plaintiff could have appealed as he 
undertook to do, this Court could not do more than grant a new trial. 
Why, therefore, did he desire to appeal? Counsel in the argument 
here could not tell us. 

It may be, that the parties could have agreed before the rendition 
of the verdict, that if the opinion of the Court should be adverse to  
the plaintiff as to the question of law reserved, then the verdict should 
be set aside and a non-suit entered, with leave to  the plaintiff to  
appeal, and have any error of the Court corrected. I n  Dickey v. 
Johnson, 35 N.C. 450, this Court intimated that  such agreement might 
be made, and a like suggestion is made in Kirby v. Mills, 78 N. C., 
124. But it  does not appear that there was any such agreement. 
Indeed, we were informed by the counsel for the appellee that  there 
was none. 

The appeal mas improvidently taken and it must be dismissed, and 
i t  is so ordered. 

Appeal dismissed. 

Cited: Wartzer v. R. R., 94 N.C. 255; Mobley v. Watts,  98 N.C. 290; 
Weeks v. McPhail, 128 N.C. 137; Hayes v. R. R., 140 N.C. 134; Mer- 
rick v. Bedford, 141 N.C. 506; Chandler v. Mills, 172 N.C. 368. 

A. J. ROUNTREE, ADM'R OF C. J. WORRELL. T. T. A. BRITT AND 

J. C. VINSON. 

Administration-Counter-claim-Deed-Desc~ption-Jurisdiction- 
Mortgage-Verdict. 

1. -4 new trial will not be granted, if the verdict is a proper one, although it  
may have been returned in obedience to a n  erroneous instruction from the 
Court. 

2. The sale or mortgage of a crop to be planted, as well as  one planted and in 
process of cultivation, is valid-provided the place where the crop is to be 
produced is designated with certainty sufficient to identify it. I t  seems, 
par01 testimony is competent to fit the description to the property and 
show the agreement of the parties. 

3. A mortgage conveying "my entire crop of every description" is too vague to 
pass any title to the property mentioned. 

4. A defendant is  entitled to judgment upon a counter-claim, if no reply or 
demurrer has been interposed, although i t  would have been refused if 
objection had been made in apt form and time. 
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R~UNTREE 2). BRITT AND VINSON. 

5. Where an administrator recovers judgment upon his cause of action, and the 
defendant also upon his counter-claim, the former is entitled to an execu- 
tion for the entire amount of his recovery ; but the execution on the defend- 
ant's judgment will be stayed until it is ascertained what amount of the 
assets of the estate of the intestate is applicable thereto. 

6. The Superior Court, in term, has incidental jurisdiction to order the taking 
of an account of the administration, where necessary for adjusting the 
rights of the parties to any action therein pending. 

This was a CIVIL ACTION tried before Skipp ,  Judge, and a jury, (105) 
a t  the Spring Term, 1885, of HERTFORD Superior Court. 

The action was brought by the plaintiff, as the administrator of 
C. W. Worrell, and he alleged in his complaint, that his intestate in 
his lifetime mas the owner of the following personal property, viz: 
Eight bales of lint cotton, 12,921 pound seed cotton, one two-horse 
wagon, two horses, one mule, one cart and wheels, fifty-six flour bar- 
rels of corn in shuck, 2.048 bundles of fodder, three cows and three 
heifers; tha t  the property was worth one thousand dollars; that  C. W. 
Worrell died intestate about the day of February, 1883, and after 
his death, the  defendants unlawfully took into possession the above 
described property, and converted the same to their own use. The 
defendants, in their answer, set up two defences: First, Tha t  the same 
property mentioned in the complaint -was conveyed t o  then1 by a chattel 
mortgage, executed to  them by the plaintiff's intestate, dated the 18th 
of January, 1882, which is as follows, to-wit: 

"I, C. W. Worrell, of the county of Ilertford, State of Worth (106) 
Carolina, am indebted to  Britt & Vinson, of Hertford County, 
in said State, in the sum of one thousand dollars, for which they hold 
an open account, to  be due on the 1st day of November, A. D. 1882, 
and to secure the payment of the same, I do hereby convey to them 
these articles of personal property, to-wit: Two head of horses, two 
head of mules, twenty head of hogs, twenty head of cattle, two carts 
and wheels, one wagon, and my entire crop of every description. 

"But on this special trust: Tha t  if I fail to  pay said debt and 
interest and cost, on or before the 1st day of Xovember, A. D.  1882, 
then they may sell said property, or so much thereof as may be neces- 
sary, by public auction, for cash, first giving ten days' notice at  three 
public places, and apply proceeds of such sale to the discharging of 
said debt, and interest on the same, and pay any surplus to me." 

For a further defence, they complained of the plaintiff, tha t  the said 
C. W. Worrell was indebted to them in the sum of one thousand and 
fifty-seven dollars and eighty-five cents, for goods, wares and mer- 
chandise, sold and delivered to  him, a t  his request, between the 18th 
day of January, 1882, and the first day of December, inclusive of said 
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two .dates. That said account and debt was due and payable on the 
1st day of January, 1883, and that  no part had been paid, and they 
demanded judgment for the same. 

The defendants tendered the following issue: "Was the cotton, corn 
and fodder described in the complaint, or any part thereof, the same 
crop which was described in said mortgage, or any part of same." 

His Honor in his charge to  the jury, stated, that i t  appearing from 
the evidence that  no part of the corn, cotton or fodder, described in 
the complaint, was on hand a t  the date of the execution of the mortgage 
under which the defendants claimed title, but that the whole thereof 
was the p r ~ d u c t  of the crop of 1882, pIanted after the execution of the 
said mortgage deed, he mould instruct them to respond to the issue 

11 T 1 ,  n o .  
(107) The jury found the following special verdict, to-13.it: 

I .  That  the corn, fodder and cotton described in the coin- 
plaint, was no part of the crops described in the defendant's mortgage. 

11. That the conversion complained of was after the death of C. W. 
Worrell, and before plaintiff qualified as his administrator. 

111. That  when the mortgage was executed, C. W. Worrell had no 
crop on hand, except about enough corn and fodder to run his farm 
during the year 1882. 

IV. That the corn, cotton and fodder mentioned in the complaint, 
were grown on Worrell's land in 1882, and converted by defendants in 
February, 1883. 

V. That  the value of the crops converted, including interest to date, 
was six hundred and nineteen dollars and twenty-three cents. 

VI. That the amount due defendants by plaintiff's intestate up to 
date was nine hundred and six dollars and sixty-seven cent.. 

Upon this finding of the jury, the Court rendered the following 
judgment, viz: 

"That the plaintiff recover of the defendants T.  A. Britt and J. C. 
Vinson, the said sum of six hundred and nineteen dollars and forty-five 
cents, and the further sun? of $ , the costs of the action, to be 
taxed by the clerk. 

"And it  is further adjudged that the estate of C. KT'. T170rrell is 
indebted on this day, after deducting all credits, to  T. A. Britt and 
J. C. Vinson, in the sum of nine hundred and six doliars and twenty- 
three cents, and that  the same shall be paid by the administrator, p7.o 
rata with other debts of like class, out of the assets of the estate, in 
due course of administration. 

"No execution is to  issue without the further order of this Court, 
except for two-thirds of the said recovery." 

From this judgment the defendants appealed. 
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ROUSTREE 9. BRITT AND VIXBON. 

Messrs. John Devereux, Jr., W ,  D. Prtcden and D.  A. Barnes, for 
the plaintiff. 

Mr.  R. B. Peebles, for the defend&. 

ASHE, J . ,  (after stating the facts). The main question pre- (108) 
sented by the record is, was there error in the instructions given 
by the Court to  the jury, and the judgment rendered upon their finding. 

Although there was a special verdict rendered by the jury, their first 
finding, ''that the corn, cotton and fodder described in the complaint, 
was no part of the crops described in the n~ortgage," we take it, was 
in deference to  the charge of the Court; the special verdict therefore, 
does not relieve the case from the question of error in the charge of 
the Court. Then, was there error? We are of the opinion the judg- 
ment of the Court was in the main correct, and must be sustained, 
with some modifications. 

The Court seems to have predicated its charge to the jury that  the 
mortgage was defective, because the crops claimed to have been passed 
by it, were not planted a t  the time of the execution of the mortgage; 
but that  is immaterial, for if the Court decides a point correctly, there 
is no error t o  be attributed, although it  may give a wrong reason for 
its conclusions; and besides, even if there was error in the charge, the 
error was cured by the verdict of the jury, who decided the point 
according to law, as we shall see. 

We are of the opinion the description of the corn, cotton, and fodder 
mentioned in the deed of mortgage, was too vague and uncertain to 
pass any title to the property to  the mortgagees. 

It is now settled that to  make a valid sale or chattel mortgage, the 
property conveyed must be in esse, or a t  least have a potential exist- 
ence a t  the time of the execution of the mortgage. It was formerly 
held in this State, that a crop was not the subject of sale or execution 
before it  was planted, but the law has undergone a very great change 
in this respect. It is now generally the adopted principle, that  a mort- 
gage of an unplanted crop, or the future products of a farm, made by 
one in possessioii of the land, as owner or lessee, is valid a t  law. Jones 
on Chattel Mortgages, Sec. 143. 

The principle is recognized in Georgia, Wisconsin, and New (109) 
york. Jones on Chattel Mortgages, Sec. 143, Note 1. The prin- 
ciple was first adopted in this State in the case of Cotton v. TViL- 
loughby, 83 IY. C., 75, which has been followed with approval by 
Harris v. Jones, Ibid., 317; Rawlings v. Hunt, 90 N. C., 270. I n  that  
case i t  was held, "that a crop to be planted on one's own land, or on 
land let to him, as well as a crop planted and in process of cultivation, 
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is the subject of a valid mortgage." There, the land, known as the 
Henry place, was designated in the deed as the land on which the 
crop was t o  be raised. And inqhe  case of Atkinson v. Graves, 91 
N. C., 99, the same principle is announced, and the Court then said, 
"a mortgage or sale of a crop to be raised on a certain field or farm 
in the possession of the mortgagor or seller, is as far as the principle 
has been carried in respect t o  unplanted crops; and i t  has never, as 
we are aware, been extended to the products of the soil to be raised 
without designating the place where they are to be produced." The 
mortgage in question fails to  designate any field, farm or land on 
which the crop was to be produced, and in that  respect, according to 
the authorities cited, is defective, and passed no title in the corn, 
fodder and cotton, to the mortgagees. 

The defect n~ight  possibly have been cured by par01 evidence, offered 
to apply the description to the subject matter intended to be conveyed 
-Jones on Chattel Mortgages, Sec. 63-but there seems to have been 
no evidence offered as to any agreement or understanding between 
the parties as to the place where the crop was to  be produced, or what 
crops were intended to be conveyed. 

We therefore hold that there was no error in the judgment rendered 
by the Court in behalf of the plaintiff, except in that  execution niight 
issue for only two-thirds of the amount of the judgment. The plaintiff 
should have execution for the whole amount of the judgment in his 
behalf, for there may be debts of higher dignity than that  of the 
defendants, the payment of which i t  would not be right to  postpone 

until an account of the administration could be taken. 
(110) We hold also that the judgment in behalf of the defendants 

must be sustained. For, whether the defence set up by them 
could be properly pleaded as a counter-claim, as a matter connected 
with the subject of the plaintiff's action, there was no replication or 
demurrer filed by the plaintiff, and we must therefore hold that any 
objection was waived. The Code, Sec. 249, Barnhardt v. Smith, 86 
N. C., 473. This would seem to be in conflict with the decision in 
Mauney v. Ingram, 78 N. C., 96; but is not so, for there was a de- 
murrer by the plaintiff in that case to  the answer of the defendant. 

No execution will of course be issued on the judgment in favor of 
the defendants, until i t  can be ascertained what amount of the assets 
of the estate of C. W. Worrell in the hands of the plaintiff, as his 
administrator, is applicable to  this debt, and this involves the neces- 
sity of an account of the administration of the estate of the intestate 
by the plaintiff. To that  end, therefore, the case is remanded to the 
Superior Court of Hertford, that  an account may be taken of the 
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administration of the estate of C. W. Worrell, by the plaintiff, as his 
administrator, so that  i t  may be ascertained i~-hat  amount of this 
judgment, in due course of administration, shall be due them upon a 
pro rata application of the assets to  the class of debts to  which this 
debt, upon which the judgment was founded, belongs; and to the 
further end, that  upon the report of the referee, the amount which 
shall be found applicable to the defendants' judgment may be ad- 
judged to be paid them. 

And it  is further declared that the administrator, in taking the 
account, may make all necessary parties, to  effect a final account of 
his administration, the Superior Court in Term having incidental juris- 
diction t o  take the administrator's account in such a case, as was held 
in Whedbee v. Riddick, 79 N. C., 521. 

Judgment modified, and case remanded to be proceeded with in 
conformity to  this opinion. 

Modified. Remanded. 

Cited: S. v. Garris, 98 N.C. 736; Harris v. Allen, 104 N.C. 90; Pate 
v. Oliver, 104 N.C. 465; Taylor v. Hodges, 105 N.C. 348; Weil v. 
Flowers, 109 N.C. 217; Davis 2). Mfg. Co., 114 N.C. 329; Hurley v. 
Ray, 160 N.C. 379; I n  re Miller, 217 N.C. 137; Casualty Co. v. Law- 
ing, 223 N.C. 14. 

(111) 
ELLEX P. JONES T. WILLIAM JONES, ET AL. 

Consolidating Actions-Evidence-Refreshing memory of Witness. 

1. Exception to an order for the consolidation of actions must be taken a t  the 
time the order is made. 

2. The order in which consoLidated actions shall be tried is within the discre- 
tion of the Judge, and not reviewable in the Supreme Court. 

3. The evidence for the purpose of refreshing the recollection of a witness 
comes within the general rule, that  "the best evidence the case admits 
of must be produced," therefore, a. witness will not be allowed to refresh 
his memory by referring to copies of deeds executed by him when the 
originals may be had. 

4. Copies of instruments on the books of the register of deeds a r e  not the best 
evidence to refresh the memory of the maker of the instrument. 

This was a CIVIL ACTION tried before McKoy, Judge, and a jury, a t  the 
January Special Term of the Superior Court for the county of HERT- 
FORD. 
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There were two actions. The first was brought by Ellen P .  Jones, 
widow of William H. Jones, deceased, for d o ~ e r ,  against William Jones 
and others, before the clerk, and carried up to the Judge of the Superior 
Court by appeal, upon an issue of law raised by the defendant William 
Jones, to  the effect that  the sheriff's deeds, under which the decedent, 
W. H. Jones, claimed the land in controversy, were drawn for the entire 
interest of William Jones, the defendant in the executions, when, in 
fact, the sheriff a t  the time of the sale, publicly announced that he only 
sold the excess after allowing the said Jones his homestead, and prayed 
that  the deed might be reformed. 

The second action pending, was one brought by William Jones, the 
defendant, against Ellen P. Jones, the widow, and H. H. Jones, the only 
heir-at-law of the said William H. Jones, to have the sheriff's deeds re- 
formed in the particulars and for the reason above set forth in his 
answer to  the petition for dower, insisting that W. H.  Jones acquired 
only a life estate by the sale of the sheriff, and the widow was not en- 

titled to dower. 
(112) At Fall Term, 1883, Avery, Judge, made an order that  the two 

cases be consolidated and continued. 
At Special Term, 1884, William Jones asked that  No. 2 should be first 

tried. The Court ordered the trial to  proceed under the order of con- 
solidation, to  which William Jones excepted. Ellen P. Jones put in 
evidence two deeds from Isaac Pipkin, sheriff of Hertford County, one 
dated April loth, 1869, and the other August IOth, 1869, which were 
registered, the former purporting to  convey the locz~s in quo absolutely 
t o  W.  H. Jones, deceased, and the defendant John E.  Jones, as tenants 
in common in fee, and the latter purporting to convey the locus in quo 
t o  James L. Anderson in fee. The said Ellen then introduced a deed 
from J .  L. Anderson, dated October 7th) 1870, which was registered 
properly, purporting to convey the locus in quo to 'IT. H.  Jones, de- 
ceased, and John E. Jones, as tenants in common, in fee. 

Isaac Pipkin was exanlined on behalf of William Jones, and testified 
that  he sold the land in question under an execution. "I think the 
homestead of William Jones mas not sold. I put i t  up subject to the 
homestead. I made that announcement. I have no recollection of 
making but one sale, and a t  that  sale William H. Jones and John E. 
Jones were the purchasers." 

The witness was then asked to examine the deed book, in which mas 
recorded the deeds of April loth, and August loth, and refresh his 
memory thereby, and then state his recollection as to the number of 
times he had sold the land. Ellen P. Jones objected, first because wit- 
ness had not asked to be permitted to  refresh his memory; second; the 
paper tendered was incompetent for that purpose. The Court ruled a 
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register's book incompetent to  refresh his memory, and William Jones 
excepted. 

The following issues were submitted to  the jury, to-wit: 
(1) Was William H. Jones, the husband of the plaintiff Ellen P. 

Jones, seized and possessed of the Askew tract of land, mentioned in the 
pleadings, during his coverture with the petitioner Ellen P. Jones? 

(2) Was W. H. Jones seized and possessed of the William 
Jones tract of land mentioned in the pleadings, during his cover- (113) 
ture with the said Ellen P. Jones? 

To  each of which issues the jury responded in the affirmative, and 
there was judgment accordingly in favor of the plaintiff, from which 
the defendants appealed to the Supreme Court. 

Mr. W. D. Pruden, for the plaintiff. 
Messrs. Winborne and R. B. Peebles, for the defendant. 

ASHE, J., (after stating the facts). All of the exceptions taken by 
the defendant on trial, were abandoned in this Court, except those taken 
to the ruling of the Court in consolidating the two actions; and refusing 
to  allow the witness Pipkin to refresh his recollection as to the number 
of times he sold the land, by reference to  the register's book in which 
his deeds were recorded. 

We think the exception to the ruling of consolidation came too late. 
It was a t  Fall Term, 1883, that the order was made by the Court to  
consolidate the two cases. No exception was then taken to the ruling, 
but the defendant, by his silence, is presumed to have acquiesced in the 
order. 

At  the Special Term, 1884, the defendant William Jones, asked that 
No. 2-his action against the plaintiff Ellen P. Jones and others- 
should be tried first. The Court refused the motion, and ordered the 
trial to  proceed under the order of consolidation, made at Fall Term, 
1883, to  which the defendant William Jones excepted. 

It will be noticed that  there was no exception to the order of con- 
solidation, but only to  the order in which the two consolidated cases 
should be tried. But this exception was abandoned in this Court, for 
the defendant abandoned all exceptions except that to the order of con- 
solidation, and the ruling in the matter of refreshing the menlory of the 
witness. After the actions were consolidated, it was a matter entirely 
in the discretion of the Judge, which order should be observed 
on the trial, and his ruling in that respect is not reviewable. (114) 

We think as the defendant TV. H. Jones acquiesced in the 
order of consolidation a t  the time it was made, and when even a t  the 
time, he made no objection to the order, but only to  the manner in 
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which the two should be consolidated, he waived his objection to the 
order, and cannot be allowed to take it for the first time in this Court. 
I n  the ruling of the Court upon this point there was no error. 

Nor do we think there was any error upon the other point. It is 
well settled that  the best evidence the case admits of shall be offered. 
I n  this case, the two deeds executed by the witness Pipkin, as sheriff, 
the one to  J. E. Jones and W. H. Jones, and the other to Janies L. 
Anderson, bearing his signature, were in evidence and before the Court. 
A reference to  these deeds was certainly the best means of refreshing 
his memory. Why, then, resort to  the register's book, which was only 
a copy of the deed? Was it  admissible? In  Starkie on Evidence, 181, 
i t  is held, "whether the writing be used merely as an instrument for 
restoring the recollection of a fact, or be offered to  be read as containing 
a true account of particulars entirely forgotten, i t  must, in conformity 
with the general principles of evidence, be the best for the purpose the 
case admits of;" and in the case of Burton v. Plummer, 2 A. &- E., 348, 
(29 E. C. L. Rep.), i t  was held, that  "the copy of an entry, not made by 
the witness contemporaneously, does not seem admissible for the pur- 
pose of refreshing a witness's memory. The rule is, tha t  the best evi- 
dence must be produced, and the rule appears to be applicable, whether 
the paper be produced as evidence in itself, or t o  be used merely to  
refresh the memory." This decision, which was made by Justice PAT- 
TERSON, is referred to  with approval by Taylor in his work on Evidence, 
Sec. 1265. 

The register's book was no doubt admissible as evidence in the cause, 
upon the question of title, but it was not the best evidence for the 

purpose for which it  was offered, i. e. to  refresh the recollection 
(115) of the witness. The original deed having the signature of the 

witness, for that purpose was certainly the best evidence. We 
are, therefore, of the opinion there was no error in the ruling of the 
Court upon that  point. 

The judgment of the Superior Court is therefore affirmed. 
No error. Affirmed. 

Cited: Blount v. Sawyer, 189 N.C. 211 
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B. I?. ELLIOTT, AD~XISTRATOR,  ET ALS. V. R. H. WHEDBEE, ET ALS. 

Par02 Evidence to V a r y  a Wri t ten  Contract-Insurance-Assignment 
of Policy-Parties. 

1. Par01 evidence is incompetent to vary, explain, or contradict a written in- 
strument. So where a n  in~surance company contracted in writing to pay 
a sum of money to the personal representatix-e of the insured, par01 evi- 
dence is not admissible to  show that it was intended that  the sum should 
be paid to certain of his children. 

2. Where the by-law of an insurance company allowed the holder d a policy 
to designate the beneficiaries, b ~ .  endorsing on the back of the policy the 
names of such beneficiaries, which endorsement was to be signed and 
witnessed; It was he ld ,  that  a designation could not be made by the 
insured, by merely writing the names of the beneficiaries in the blank 
prepared on the policies for that  purpose, but without signing it. 

3. Where a policy of insurance is payable to the personal representative of the 
deceased, his administrator may maintain an action for t h e  money, 
against some of the next of kin who haoe rece i~ed  it. 

4. Where, in such case, the amount of the policy has been paid to some of the 
next of kin of the insured, and the administrator sues trhem to recover 
the amount, if the estate is solvent, and the money is not needed for  the 
payment of debts, the defendants are  entitled to retain their distributive 
shares, and the administrator can only recorer the excess. 

This was a CIVIL ACTION, tried before Shipp, Judge, a t  Spring Term, 
1885, of CHOWAN Superior Court, upon the following case agreed, to- 
wit: 

John W. Nowell died intestate in Chowan County in 1883, (116) 
leaving him surviving, Cornelia C. Nowell, his widow, and the 
plaintiff J. W. Nowell, Jr., and the three feme defendants, Julia, wife 
of R.  H. Whedbee, Ada Nowell, and Sallie, wife of W. H. Elliott, none 
of whom had any estate, and all are now of full age, except the plaintiff 
J. W. Nowell, Jr., who was born sihce the death of his father. Letters 
of administration on his estate were granted to the plaintiff B. F. 
Elliott. 

Before his death, the intestate procured a certificate of membership 
in the Christian Brotherhood, of Norfolk, Virginia, an  insurance or- 
ganization, of which the following is a copy: 

No. 956. CLASS 1. 
THE CHRISTIAN BROTHERHOOD. 

Benefit Certificate. 
Know all men by these presents, that  John W. Nowell is this day 

admitted a member of the Christian Brotherhood, entitled t o  all the 
benefits of Class No. One, and no other, as the same may appear. I n  
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case of the death of the said John W. Nowell, being a t  the time of his 
decease a member hereof in good standing and repute, and not in ar- 
rears t o  said Brotherhood in annual dues, assessments, or otherwise, the 
said Brotherhood hereby agrees t o  pay to the personal representative 
or representatives of said John W. Nowell, or to  the person or persons 
herein designated by said John Nowell to  receive the same, as the case 
may be, a sum of money aggregating in all not more than the sum of 
one thousand dollars. " * * * 

(Signed) JOHK W. NOWELL. 
Countersigned by RICHARD H.  JONES, 

J. H. GARRETT, Agent. General Secretary. 

On the back of this policy there was a printed form for the designa- 
tion of the beneficiaries, which was as follows: "I desire and 

(117) direct you to pay all sums of money due and owing my estate, 
a t  the time of my death, by reason and virtue of this certificate, 

to  , of the State of 
Witness : Signature of Holder." 

The blank after the word "to" was filled in, in the handwriting of 
the intestate, with, "my three daughters, Xallie, Julia and Ada," but it 
was not signed by the intestate, nor was there any witness to the same. 
At the time of the application to  the agent of the said Brotherhood for 
the certificate, the intestate said to  him that  he desired t o  procure the 
same for his said three daughters, and a t  the time of making the above 
endorsement, he called it to the attention of his daughter, Ada Nowell, 
and gave his reasons why he intended it  for his three daughters. At the 
death of Nowell, the said certificate was found among his papers and 
effects, and in the condition exhibited. The defendants, other than 
Elliott and wife, took possession of the same, and demanded payment 
thereof of the company. 

The officers of the company said they thought the designation suffi- 
cient, but declined to pay, because of the adverse claim set up by the 
plaintiff, Elliott, administrator, etc. By consent of the parties, plain- 
tiff and defendant, the money due by the Brotherhood, on said certifi- 
cate, was collected by the defendants, and deposited in Bank, to await 
the determination of this action. 

I n  a few weeks after the death of Nowell, the plaintiff John W. 
Nowell, Jr., was born. John W. Nowell, Sr., took out the policy in 
February, 1882, died in February, 1883, and his son John was a child 
of his second marriage. 

One of the by-laws of the corporation was, that  "members of the 
society may issue their certificates to  whomsoever they may choose, or 
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they may designate the person or persons to  whom payment shall be 
made after death.'' 

The plaintiffs claim that  the money belongs t o  Elliott, the admin- 
istrator of Kowell, to  be distributed under the statute. Whedbee and 
wife, and Ada, claim that  it belongs exclusively to  Sallie, Julia, and 
Ada. 

The estate of Nowell is solvent, and this fund is not necessary (118) 
to  pay debts. 

If the opinion of the Court shall be in favor of the plaintiffs, judg- 
ment shall be rendered in favor of B. F. Elliott, administrator, for 
$699.85, and interest from, 1884, otherwise for the defendants. 

The Court rendered judgment in favor of the defendants, and the 
plaintiffs appealed. 

Mr. W .  D. Pruden, for the plaintifs. 
Mr. I,. I,. Smith, for the defendants. 

ASHE, J. (after stating the facts). The Christian Brotherhood was 
a corporation chartered by the General Assembly of Virginia, upon the 
mutual insurance principle. It was made by the charter, capable in 
law and equity, to  sue and be sued, to plead and be impleaded, contract 
and be contracted with, and use a common seal, etc. I n  the second 
paragraph of the charter, it mas declared: "The objects of this brother- 
hood are entirely benevolent, and shall be established in the city of 
Norfolk, State of Virginia, for the purpose of encouraging a high stand- 
ard of morality, lightening the burdens of the poor, abating privation 
and suffering, promoting industry, economy and needed reform, and 
providing relief for widow and orphans by voluntary contributions." 
By the fifth paragraph it was authorized to  adopt such by-laws as may 
be necessary for the government of the Brotherhood. 

The only by-law bearing on the question before us, and the only one 
referred to  by the counsel for the defendant, is as follows: 

"Members of this Society may issue their certificates of membership 
to whomsoever they may choose, or they may designate the person or 
persons to  whom payment shall be made after death." 

The question presented by the record for our consideration, (119) 
is whether the defendants, the three daughters of the insured, 
John W. Nowell, are entitled to hold the whole 
his policy, or whether the plaintiffs, the widow 
of the insured, are not entitled to share equally 
in the fund, and if so, whether the administrator 
same for their use. 

123 

of the fund paid on 
and posthumous son 
with the defendants 
may not recover the 
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The plaintiffs insist tha t  under the by-law above cited, the repre- 
sentative of J. W. Yowell, that  is, his administrator, is designated in the 
policy as the person who is to  take the amount due upon the death of 
Nowell, and the defendants contend, tha t  notwithstanding the policy 
was made payable to  the representative of the insured, the insured had 
the right under the charter and by-law, to  designate the person or per- 
sons to  whom the policy should be paid, which he had done, by filling 
in the names of his three daughters in the blank form found on the back 
of the policy. 

We will first consider the question, whether by the designation on the 
back of the policy, or other matter connected with the transaction, the 
right to the policy was transferred to the defendants. 

There is no provision in the charter, nor any by-law that  has been 
brought to our notice, that  the policy issued by the Brotherhood must 
be taken in the name or for the benefit of the widow, children, or family 
of the insured. The contract evidenced by the policy, is to  pay to  the . 
personal representative of the insured. That  is the agreement. I t  is in 
writing and under the seal of the corporation, and the evidence offered 
by the defendants to show that  the insured intended the policy for the 
defendants, was insufficient for the purpose for which i t  was offered. 
For parol evidence is not admissible to vary, explain, or contradict an 
agreement in writing. Donaldson v. Benton, 20 N. C., 572; Etheridge 

v. Pnlzn, 72 N. C., 213; Wilson v. Sandifer, 76 N. C., 347. 
(120) But i t  is contended tha t  if the parol evidence tending to show 

the intention of the insured is not sufficient, the policy and all 
interest in i t  was transferred to the defendants by the designation 
indorsed on the back of the instrument. 

But we are of the opinion tha t  i t  did not have that  effwt, for several 
reasons. First, because it was incomplete. The by-law permitted the 
assignment and designation of the person to  whom i t  was to be paid, 
but the company prescribed the mode by which i t  should be done, by 
placing the blank form in print upon the back of the policy, with the 
place designated for the signature of the holder and for the  name of the 
witnesses, which shows that  i t  required the assignment, as well as desig- 
nation, to be signed by the holder, and attested by a subscribing wit- 
ness. In  this case, i t  was neither signed by the holder nor attested by 
a witness. The holder of the policy, when he filled up the blank in the 
form for designation with the names of his three daughters, could not 
help seeing below the printed form, the words: "Signature of holder," 
and "witness." This omission to  sign, under the circumstances, leads 
to  the conclusion tha t  i t  was done with a purpose, and tha t  he had some 
reason for not completing, a t  tha t  time, the designation, by signing his 
name and having i t  witnessed. The designation bears no date. It may 
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have been, that  he was then contemplating his second marriage, or if 
married, that  he was expecting the birth of the child, with which his 
wife was enceinte a t  the time of his death, and he forebore to  complete 
the designation in the mode prescribed by the company, reserving t o  
himself the right to  modify it, according to circumstances that  might 
arise. But whatever mav have been his motive, he left i t  incomplete, 
and the mere attempt to make the designation, which vr-as not consum- 
mated, could have no effect upon the original contract. 

The form for the designation of the person to whom the holder might 
direct the policy to be paid, was evidently prescribed by the company 
for its own protection; that upon the death of the holder there might 
be no question as to  the person to whom it  was to be paid, and 
not leave it to the uncertainty of par01 evidence. Therefore, the (121) 
form of designation was prescribed, and it  required that  i t  
should be signed by the holder, and attested by a witness or witnesses. 
But in this case, it was not complied with, and the designation having 
been thus put out of the way, the question arose, can the action be 
maintained by the administrator of John W. Xowell, deceased? We 
can see no reason why it  cannot. The express ternis of the contract, as 
manifested by the certificate, is that the amount due upon the policy, 
on the death of the holder, shall be paid to his representative or repre- 
sentatives, and there is nothing in the charter or by-laws, that  makes 
it payable, even by implication, to  any one else; for by the by-law 
above cited, the holder may assign the policy to whomsoever he may 
choose. 

There is no provision in the charter or by-laws indicating, as in 
many other corporations of like kind, some of which have been referred 
to in the argument of the defendants' counsel, that  the policies issued 
by the company shall enure to  the benefit of the "widow, children or 
family" of the insured. The only reference in the charter to  "widows 
and children," is the declaration that  one of the objects of the incor- 
poration. is for the relief of "widows and orphans" by voluntary con- 
tributions. 

Contributions by whom? It is susceptible of no other construction, 
than that i t  means contributions made by the association for the relief 
of "widows and orphans," "by lightening the burdens of such as are 
poor, and abating their privation and suffering." 

Our opinion is, the administrator had the right to maintain the 
action, but as it is agreed that the fund in controversy is not needed for 
the payment of the debts of the intestate, and when received must go in 
distribution among the next of kin, who are the defendants and the 
plaintiffs other than the administrator, and in as much as the fund is 
in the possession of the defendants, the administrator should have 
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judgment only for two-fifths thereof, the shares going to the two plain- 
tiffs who are next of kin of the deceased, and the defendants 

(122) shall be allowed to retain their shares, to-wit, three-fifths of the 
fund, for as was said in Baker v. Railroad, 91 N. C., 308, "there 

is no reason why it should be required to be paid, when it  must be re- 
turned;" and see Rogers v. Chestnut, 92 N. C., 81. 

Our opinion is, there was error in the judgment of the Superior Court, 
and the plaintiff Nowell, as adnzinistrator, is entitled to judgment as 
indicated in this opinion. Let this be certified to  the Superior Court of 
Chowan, that  the case may be disposed of in conformity to  this opinion. 

Error. Reversed. 

ALTIS HGLBERT v. R. M. DOUGLAS ET AL. 

Negotiable Instrumenf-,L70tice-;LTo Evidence-Agent. 

1. If  the endonsee of a negotiable instrument before its maturity, knew, or if 
such facts came to his knowledge. which, if inquired into, would have 
informed him of an equity of the maker, he takes the instrument cum 
o?zere. 

2. Where a negotiable note is secured by a mortgage. the fact that  one-half 
the land has been released, is some evidence to charge a purchaser of the 
note before maturity with notice that there has been a partial payment 
on the note. 

3. If anything appears to a party calculated to attract attention or stimulate 
inquiry, the person is adected with knowledge of all  that the inquiry 
mould have disclosed. 

4. Notice to a n  attorney of any matter relating to the business in which he is 
engaged for  his client, is notice to the clienft. 

5. Where an attorney sold a note to a person who was occasionally his client, 
and such attorney, acting for the purchaser, inrestigated the title to the 
land on which the note was secured by a mortgage, and was afterwards 
employed by the purchaser to bring suit on, and collect the note; I t  was  
held, to  be some evidence that  the attorney was acting for the purchaser 
in the  sale of bhe note. 

(123) CIVIL ACTION, tried before Gilmer, Judge, and a jury, a t  
August Term, 1885, of the Superior Court of GUILFORD County. 

The defendant Robert M. Douglas, for the purpose of obtaining a 
loan of money, on the 20th day of May, 1879, executed to the other 
defendant, Thomas B. Keogh, his promissory note, in the sum of $7,000, 
payable a t  five years, and bearing ten per cent interest from date, 
which interest was represented by five several coupons, each of $700, 
due annually; and to provide ample security therefor, conveyed five 
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acres of land in Chicago, where the loan was expected to be obtained, 
to  his brother, Stephen A. Douglas, as trustee. 

To effectuate the negotiation under this arrangement, Keogh pro- 
ceeded to Chicago, and failing in his effort, obtained an advance of 
$2,500, from one Myron A. Decker, acting in an agency not then dis- 
closed, but afterwards it  appeared to be on behalf of his wife, on the 
deposit of the note and deed in trust with him as collateral security for 
said sum. On his return to Greensboro and reporting his want of suc- 
cess, Keogh purchased from Douglas the note with coupons and deed 
in trust, by surrendering to  the latter, notes held against him, the pay- 
ment of $1,300 in money, and giving his own note for the residue of the 
purchase money of $200. This agreement was made and carried out on 
July 18th, 1879, whereby, subject to  liability for the sum advanced, 
the securities became the property of Keogh. After the assignment, 
and in the fall of the same year, Douglas, desiring to  have one-half the 
land so conveyed, exonerated, obtained the consent of Keogh thereto, 
on condition that  Decker also assented, and further that  Douglas 
should pay Keogh $4,000 on the note, and as soon as relieved, that  he 
should sell the remaining half still charged with the debt, and deposit in 
bank a t  Chicago, so much of the proceeds of such sale as would be 
sufficient to discharge the entire indebtedness. This arrangement was 
concurred in by Decker, and in February, 1880, Douglas paid t o  Keogh 
the agreed sum of $4,000 on the $7,000 note, taking a receipt ex- 
pressing that  it was to  be credited on it, then still held by (124) 
Decker. The payment of the $4,000 to Keogh was afterwards 
personally made known to Decker by Douglas, as also the release of 
half the land from the trust deed, and of his contract to  sell the other 
half and make the money deposit in bank sufficient to  discharge the 
whole debt and interest. At the same time, they conferred as to  the 
best method of disposing of that portion of the land. I n  the fall of the 
year, Douglas effected the sale, deposited in the bank $3,800 (the 
amount of the note and coupons on their face then payable), a sun1 
sufficient to  pay the balance of the debt and interest to December 1st) 
1880, and the further sum of $200 to meet contingencies, of all which, 
both Keogh and Decker had notice. 

The deposits were made in the name of the trustee, with directions 
to make the payments. Keogh did not apply the $4,000 paid, as a 
credit on the note, i t  not being in his possession a t  the time, but appro- 
priated the amount to  other alleged indebtedness of Douglas to him; 
and about June, 1880, having separated the first over-due coupon, 
placed the note with all the other coupons, in the hands of Decker, to 
be disposed of for him, without entering the credit or informing him of 
the $4,000 payment. They were accordingly sold to  the present plain- 
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tiff in August of the same year, for the sum of $7,080, and the note, 
with over-due coupons, endorsed and delivered to  the plaintiff. I n  this 
transaction Decker acted as agent of Keogh only, as he testifies. The 
second coupon becolning due the note, with it attached, was presented 
a t  the bank and payment of the coupon then maturing, to-wit, on May 
21st, 1881, demanded, and payment being refused, it was protested and 
notice thereof given the defendants. 

The present action mas begun on July 25, 1881, and is prosecuted 
to recover the sum of $700, due on the second maturing coupon, with 
interest from date of maturity. 

A single contested issue was submitted to the jury:-Did the plain- 
tiff purchase the note sued on, for value and in good faith, before it 

mas due, and without any notice of any defence, set-off or equi- 
(125) ties in favor of defendant Douglas, as set forth in his answer? 

The jury to this inquiry answer: No. 
There was a judgment on the verdict for the defendant Douglas, and 

the plaintiff appealed. 

Mr. J. B. Batchelor, for the plaintiff. 
Mr. J. W. Graham, (Messrs. Dillard & Morehead were with him on 

the brief), for the defendant Douglas. 

S~IITH, C. J. (after stating the case). It is manifest that if the 
plaintiff knew, or such facts came to his knowledge as ought to have 
put him on inquiry, or which, if prosecuted, would have conveyed the 
information, before he purchased the security, of the $4,000 partial 
payment received by the payee from the defendant Douglas, with the 
express agreement that  i t  should be appropriated to  the note, and be 
entered as a credit thereon, he would take it  cum onere, and the de- 
posit left in the bank would operate as a discharge of the maker. If 
the plaintiff had no such lmowledge, actual or constructive, the note 
and coupons, not being due, would pass into his hands, as if no such 
partial payment had been made. The possession of this information by 
Decker, seems not t o  have been questioned, but the evidence offered to 
prove the fact, was objected t o  by the plaintiff's counsel, as incompe- 
tent to affect the rights transmitted in the endorsement to  him, and 
was admitted by the Court, with the declaration that i t  would be with- 
drawn from the jury, unless the plaintiff's connection with i t  should be 
afterwards shown. This evidence was not afterwards withdrawn from 
the jury, and the plaintiff's counsel insisted then, as he does now, that  
i t  had not been shown that  the plaintiff had direct or constructive 
notice of the payment to  Keogh; and that the notice to  Decker was not 
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notice to the plaintiff, unless the former was the agent of the latter, of 
which no proof had been offered. 

The controversy is thus narrowed down to the single inquiry, (126) 
whether the plaintiff had information himself, or is chargeable 
with that  possessed by Decker as his agent or attorney, which, if prop- 
erly followed up, as a prudent man of business in the management of 
his affairs is expected to do, would have led to  the discovery of the 
payment, and the equity that springs from it. 

Was there any such evidence laid before the jury which could war- 
rent their verdict? The deed a t  first conveyed five acres of .land, two 
and a half of which were relieved of the trust, and this the plaintiff 
ascertained before his purchase, and also examined the land itself. I n  
his testimony, he said he did not himself examine the abstract of title, 
adding, "I understood my attorney examined it," and when asked 
"Who?" replied, "I instructed Mr. Decker t o  do so." Yet, in answer 
to the question, "Was he acting as your attorney at that time?" he said, 
( T o ,  sir; but he has been my attorney in several transactions. This 
was only an investment I made." 

He testifies that he understood that Decker n-as selling for Keogh, 
and his recollection is that the draft he gave in payment was in favor 
of Keogh; that  he told Decker to collect the notes, and directed him 
"to bring suit on the coupon in North Carolina." 

TVhile thus speaking, the witness denies positively that  Decker was 
his agent, or that he had information of the $4,000 payment. 

The testimony of Decker, an attorney-at-law, is to  the effect that he 
negotiated the sale, and did not mention any infirmities or equities 
which could affect the title to the notes assigned to the plaintiff, nor 
did he know or hear from any one that  any such existed. 

The plaintiff's evidence is somewhat confused, yet we cannot say that  
his knowledge of a diminution in the value of the security by one-half, 
and for no apparent reason, would not suggest some correspondent 
reduction in the secured debt, m-hich would put a prudent man on in- 
quiry as to  the reason of the withdrawal of half of the land. 
Nor is it clear that  Decker did not act as well for the endorsee (127) 
as for the endorser in bringing about the transfer. 

Slight though the evidence might be, i t  would derive some force from 
the conflicting statements of the plaintiff himself as to  the agency of 
Decker, and whether he did not act for both the contracting parties in 
the sale. 

Again, Decker, in reference to  his being the plaintiff's attorney, 
says, "I can't say that I am his general attorney and adviser " " *. 
I have done a good deal of business for him * " ". At the time the 

129 
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paper was sold to him I was his attorney in some matters, and I knew 
of his having other suits in which I was not his attorney." 

We cannot sustain the plaintiff's contention that  there is no evi- 
dence of the agency of Decker, exercised on behalf of the plaintiff in 
the transaction under examination, of the sufficiency of which to estab- 
lish the fact, the jury alone are the judges. 

Nor do we propose to re-enter the field of controversy opened in the 
argument for the plaintiff, as to the extent to  which information ac- 
quired by an agent or attorney, before and outside of the sphere of his 
agency, is to  affect his principal, since we have so recently laid down 
the principle which governs, in Dupree v. Insurance Company, 92 N. C., 
417, and we see no reason for departing from it. 

"Constructive notice from the possession of the means of knowledge," 
remarks RCFFIN, C. J., "will have that effect ('convert one into a 
trustee,') although the party were actually ignorant, but ignorant 
merely because he would not investigate. It is well settled that if 
anything appears to a party calculated to  attract attention or stimu- 
late inquiry, the person is affected with knowledge of all that the 
inquiry would have disclosed." Bunting v. Ricks, 22 N. C., 130; 
2 Pom. Eq. Jur., Sec. 608. 

While the evidence which connects Decker with the plaintiff as his 
agent, in the negotiations, is very slight, and in opposition to  repeated 

averments from both in their depositions, that  he was not, in 
(128) support of which the purchase at full value is strong confirma- 

tory evidence, Decker was such attorney for the plaintiff in 
many matters, was entrusted to  collect the present demand, and, though 
denied by him, the defendant's testimony tends to  prove that  he was 
fully informed of the part payment early in 1880, and yet he disposes 
of the security to  the plaintiff, ~ ~ i t h o u t  any intimation of this fact, and 
as a claim, upon which the whole amount expressed upon its face to  be 
due, was in truth due. 

But of the relations of the agent, intermediate between the seller and 
purchaser, the jury were the judges upon the evidence, and there was 
some such, as in the examination of the abstract of title and the plain- 
tiff's employment of Decker to  make it, and his proceeding with the 
collection of the claim in suit, of a larger agency in the negotiation 
itself. 

We do not, therefore, feel a t  liberty to interfere with a verdict 
rendered under this condition of the proofs, by declaring to  be error the 
ruling that  there was evidence proper to  be passed on by the jury. 

There is no error. 
No error. Affirmed. 
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Cited: Branch v. Griffin, 99 N.C. 181; Bryan v. Hodges, 107 N.C. 
498; Osborne v. Wilkes, 108 N.C. 675; Farthing v. Dark, 109 N.C. 298; 
Farthing v. Dark, 111 K.C. 245; Arrington v. Arrington, 114 N.C. 172; 
Loftin v. Hill, 131 N.C. 110; Rollins v. Ebbs, 138 N.C. 159; Hill V .  

R. R., 143 N.C. 566; McIver v. Hardware Co., 144 N.C. 490; Wilson v. 
Taylor, 154 N.C. 218; Xmathers v. Hotel Co., 162 N.C. 352; Wynn v. 
Grant, 166 N.C. 45; Ins. Co. v. Dial, 209 N.C. 350; Perkins v. Langdon, 
237 N.C. 168. 

- 

ALVIN HULBERT v. R. &I. DOUGLAS AND T. B. KEOGH. 

Liability of Endorser-Controversy Between Co-defendants. 

1. Where the payee of a note, on which there have been partial payments 
made, which a re  not entered on the note, endorses it to a third party for 
its full value, he is liable as  endorser for the full face value of the note. 

2.  Under the Code practice, co-defendants cannot set up demands and ask 
relief against each other, unless their disputes arise out of the subject 
of the action a s  set out in  the complaint, and have such relation to the 
plaintiff's claim that  their adjustment is necessary to a final determina- 
tion of the cause. 

This mas the defendant Keogh's appeal in the foregoing case. (129) 
The facts are the same as in the foregoing case. 

Mr. John Devereuz, Jr., for the pluintifl. 
Mr.  W. W. Fuller, for the defendant. 

SMITH, C. J. It is conceded that  the appellant, when owner of the 
note and its coupons, subject to the lien for the money advanced and 
for which it was held as collateral security, received from the maker 
$4,000 as a part payment, under an agreement that i t  should be entered 
as a credit, and that, without a disclosure of the fact, the note was 
endorsed for its full value, before any one of the four attached coupons 
remaining had matured. The first coupon had been cut off and was 
retained by the appellant. The endorsement clearly rendered him 
liable for such, for all appearing to  be due upon the face of the as- 
signed papers, as if no payment had been made by the principal debtor, 
and he has not ground of complaint for the judgment rendered against 
him. 

The controversies between the defendants, growing out of their 
mutual dealings, outside of those connected with the note, are not before 
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us in the present appeal, and whatever they may be, the plaintiff is 
entitled to  recover his money without awaiting their adjustment. Nor, 
in our opinion, can they be rightly introduced in the present action, as 
they are wholly foreign to  its purpose, and must be settled in another 
suit between the defendants themselves. The practice, sanctioned by 
the Code, does not go so far as to permit the introduction of questions 
in dispute among the defendants, unless they arise out of the subject 
of the action as set out in the complaint, and have such relation to  the 
plaintiff's claim, as that their adjustment is necessary to  a full and 
final determination of the cause. H u g h e s  z,. B o o n e ,  81 K. C., 204. 

The rule in Chancery, to which the Code practice is intended t o  be 
assimilated in this feature, is thus clearly stated by Chancellor 

(130) Walworth, in his opinion in El l io t t  v. Pell ,  1 Paige (S. Y.) 253: 
"It is the settled law of this Court, that a decree between co- 

defendants, grounded u p o n  t h e  pleadings a n d  proofs  be tween  t h e  c o m -  
plainant  a n d  t h e  de fendan ts ,  may be made, and it is the constant prac- 
tice of the Court to  do so, to prevent multiplicity of suits," citing 
cases; "but such decree between co-defendants, to  be binding upon 
them, m u s t  b e  founded u p o n ,  a n d  connected w i t h  t h e  subject  m a t t e r  in 
l i t igat ion b e t w e e n  t h e  compla inan t ,  a n d  one or more  o f  t h e  defendants." 

Nor do we understand the ruling of the Court in refusing the ap- 
pellant's motion to strike from the answer of his co-defendant, so nluch 
as demands judgment for the $4,000 against appellant, if his defence 
proves unavailing and the plaintiff shall recover of him without de- 
duction of that sun?. 

I .  The facts set out in the answer of Douglas are all referable and 
pertinent to the plaintiff's demand, and the objectionable clause is found 
only in the demand, upon such contingency, for judgment against the 
appellant. I t  is, therefore, wholly harmless, if untenable. 

11. The matter is directly connected with the plaintiff's cause of 
action, and the demand, whether admissible or not, is for an adjust- 
ment of the contingent responsibility of both to  the plaintiff. 

111. It is rendered entirely immaterial and removed from contention, 
by the result of the action in the exoneration of the defendant Douglas. 

The appellant's interest in this respect is that  of the plaintiff, and is 
settled by the adverse verdict and judgment considered in the other 
appeal. 

The claims asserted in the appellant's last amended answer, for serv- 
ices rendered and dealings between himself and co-defendant to  the 
amount of many thousand dollars, and reaching back over several 
years, which he proposes to  settle in this suit, is a striking illustration 
of the wisdom of the rule that  confines matters of defence to  such only 
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as relate to  the plaintiff and his cause of action, and of the con- 
fusion and mischief that might ensue from relaxing it. (131) 

This action terminates with the decision of the double appeal, 
and what is left undetermined is extraneous and superfluous. Let this 
be certified, that  judgment be so entered in the Court below. 

No error. Affirmed. 

Cited: Gibson v. Barbour, 100 N.C. 200; Bank v .  X f g .  Co., 100 N.C. 
346; Bobbitt v. Xtanton, 120 N.C. 258; Parrish v .  Graham, 129 N.C. 
232; Bowman v .  Greensboro, 190 N.C. 615; Montgomery v. Blades, 217 
N.C. 656; Blades v .  R .  R. ,  218 N.C. 704; Xchnepp v. Richardson, 222 
N.C. 230; Moore v .  Massengill, 227 N.C. 246; Horton v .  Perry, 229 
N.C. 322,323; Fleming v .  Light Co., 229 K.C. 404, 405; T7renn v. Gra- 
ham,  236 N.C. 721. 

JOHN F. 3IcCOT T. JOSEPH LASSITER. 

Appeal-Service of Statement of the Case-Rules. 

1. An appeal will not be dismissed because there is no statement of the case 
on appeal, because there may be error apparent on the face of the record. 
The proper motion, if there be no error apparent on the record, is  to 
affirm the judgment. 

2. Any statement in  the record is taken a s  true, and the Supreme Court will 
act  on it, until i t  shall be modified in some proper wag by the Judge who 
made it. 

3. So where it  was stated in the record by the Judge who settled the case on 
appeal, that  i t  was agreed that the Court should make out the statement 
of the case, without notice to counsel, the Supreme Court will take i t  a s  
true, and will not expunge the case from the transcript, on the affidavit 
of the appellee and his counsel that no such agreement was made. 

4. This Court will not entertain any motion, unless reduced to writing. 

Motion by the plaintiff to D I S M I S S  AN APPEAL, heard a t  the February 
Term, 1885, of the SCPREME COCRT. 

The facts appear in the opinion. 

Mr. Allen, for the plaintiff. 
M r .  Geo. Rountree, filed a bm'ef for the defendant. 

MERRIMON, J .  The appellee moved a t  the present term to dis- (132) 
miss the appeal, "for that  the appellant did not serve a statement 
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of case on appeal on the appellee, within five days from the entry of 
appeal, as required by See. 550 of The Code." 

This motion could not be allowed, even if the facts stated in support 
of i t  be accepted as true. The appeal brings the case into this Court, 
whether a statement of the case, or a case settled on appeal, be sent up 
or not. Such statement of a case is not essential to the appeal. It 
might be, that  the grounds of error relied upon, would sufficiently ap- 
pear assigned in the record, without any statement. If so, it would be, 
unnecessary. State v. Crook, 91 N. C., 536; State v. Freeman, 93 N. C., 
558; State v. Byrd, Ibid., 624. 

But if in such case no ground of error be sufficiently assigned in the 
record, the appeal would not be disnlissed, but the judgment would be 
affirmed. Paschal1 v. Bullock, 80 N. C., 8 ;  Bank v. Creditors, Ibid., 9 ;  
Neal v. Mace, 89 N. C., 171. 

We, however, find in the record, that  there is a case settled upon 
appeal by the Judge before whom the action was tried, and he states, 
that  "it was agreed that the Court should make statement of case on 
appeal without notice to counsel." This plainly implies that the coun- 
sel of the parties so agreed. This statement in the record in~ports 
verity, and we must accept and act upon it, certainly and a t  all events, 
until in some proper way it shall be modified or arrested by the Judge 
who made it. It is official, and made in the course of the action, and 
cannot be contradicted collaterally, McDaniel v. King, 89 N. C., 29; 
Currie v. Clark, 90 N. C., 17; Cheek v. Watson, Ibid., 302; Ware v. 
Nisbit, 92 N. C., 202. 

The counsel for the appellee here, in support of his motion above re- 
ferred to, produced before us the affidavits of the appellee's counsel in 
the Court below, to the effect that they did not agree as stated, with any 
person or authority, and he insisted that  the Judge must have acted 
under a misapprehension of facts, and that the case so settled should be 
quashed, as having been settled improvidently, or by inadver- 

tence. 
(133) This proposition seenis to us very singular, and without prece- 

dent. We cannot for a moment think of allowing it  to  prevail. 
To do so, would be subversive of the integrity and dignity of judicial 
proceedings, and justly offensive to  the judicial office. The law reposes 
in the Judge implicit confidence as to  his ability, integrity, care and 
circumspection in his official conduct. It confides to,  and charges him 
with the conduct of judicial proceedings, as well as the decision of 
causes and motions cognizable before him. What he says and does in 
the course of his office, must be accepted as true. There arises a strong 
presumption in favor of the integrity and correctness of his official 
statement and conduct, and these must prevail unquestioned in the 
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course of procedure, until they shall be altered, not summarily as pro- 
posed, but, in the absence of statutory regulations, in a way consistent 
with justice t o  all parties directly interested, the importance of the 
matter in question, and the dignity and propriety of judicial action. It 
is always of serious moment to  the public, as well as individual litigants 
concerned, to  bring in question the official conduct of Judges. Their 
errors should be corrected promptly and certainly, especially such as 
savor of nonfeasance, misfeasance, or malfeasance, but this should be 
done with fairness and due caution. This is due alike to  the Judge as an 
individual, his office and the public. 

The highly respectable counsel of the appellee, disclainied all purpose 
to  question the integrity of the statement of the Judge who settled the 
case upon appeal, but said, that  in view of the affidavits and rights of 
the appellee claimed, he could not see any present remedy for the latter, 
other than that insisted upon by him. 

We are not called upon liere to  suggest the r e m e d y 4 0  do so is the 
office of counsel. It is sufficient for us to  say that  the remedy adopted 
is not a proper one, and cannot prevail. 

The same counsel afterwards made a motion, ore tenus, to  remand 
the case, to  the end that  the appellee might take steps to  have the case 
settled on appeal quashed by the Judge who settled it himself. 
This motion, however, was not reduced to writing, so far as ap- (134) 
pears, as required by Rule 13, and we must therefore decline to 
consider it. The rules of practice prescribed are essential to  the due and 
safe administration of justice, and it  is important to observe and uphold 
them. 

The motion to dismiss the appeal, and the relief demanded incident 
to  and in support of it, must be denied. 

Motion denied. 

Cited: Mfg. Co. 2). Simmons, 97 N.C. 90; Walker v. Scott, 160 N.C. 
58; Howell v. Jones, 109 N.C. 103; Cummings v. Hoffman, 113 N.C. 
268; 8. v. Harris, 181 N.C. 608; Mason v. Comrs. of Moore, 229 N.C. 
628. 
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PETER S. WILLIAMS r. R. T. WEAVER a m  WIFE. 

Docketed Judgments-Ezecution-Teste-Lien-Constitutional 
Law-Changes of the  Remedy .  

1. An execution should bear feste a s  of the term next before the day on which 
i t  was issued, and not of the day on which i t  is issued; but such irregu- 
larity does not render the execution roid, or vitiate a sale under it. 

2. It is  the docketing of the judgment, and not the issuing of the execution, 
which creates the lien under the present system. 

3. A n  execution issued after the death of the judgment debtor is void, and no 
title passes to a purchaser a t  a sale under such a n  execution; and this 
is so, although the judgment mas obtained on cau~ses of action accruing 
prior to  the adoption of the Code of Civil Procedure. 

4. An act which changes the remedy of the creditor is not unconstitutional. if 
i t  gives him another equally efficacious. 

CIVIL ACTIOK to recover land, tried before d v e r y ,  Judge, and a jury, 
a t  Fall Term, 1883, of HERTFORD Superior Court. 

Both the plaintiff and the defendants claim to derive title to  the land, 
the subject of this action, from Godmin C. Moore, who died on the 25th 
day of May, 1880. 

Before and a t  the time of his death, there were two docketed judg- 
ments, for considerable sums of money, in favor of different per- 

(135) sons, against him in the Superior Court of the County of Hert- 
ford. 

After his death, on the 27th day of July, 1880, executions, bearing 
teste as of that day, were issued upon these judgments, directed and 
delivered to the sheriff of the county last named, who by virtue of them, 
sold the land in question, situated in that  county, as the property of the 
said Moore, on the 6th day of September, of the same year, the plaintiff 
being the purchaser, and taking the sheriff's deed for the same. 

On the trial, the plaintiff produced the judgments, the executions 
mentioned, the returns of the sheriff thereof and thereupon, and the 
sheriff's deed mentioned, and relied solely upon the same as evidence 
of title to  the land in him. 

The Court held that the executions were void, and that the deed of 
the sheriff mas inoperative, and passed no title to  the plaintiff, and gave 
judgment for the defendants. The plaintiff having excepted, appealed 
to this Court. 

;Messrs. Winborne  and W .  H .  D a y ,  for the  plaintiff. 
3fessrs .  W .  D .  Pruden, R. B .  Peebles and W .  C .  Bowen,  for the de- 

f endants. 
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MERRIMON, J. (after stating the facts). The executions under which 
the sheriff undertook to sell the land in controversy, were irregular, in 
that they were not "tested" as of the term of the court next before the 
day on which they were issued, as required by The Code, Sec. 449, but 
this irregularity did not render them void. Such teste serves no essential 
purpose. I t  does not noIv, as under the former method of procedure in 
this State, determine the time when the lien of the execution began. 
Now, the execution does not operate as a lien. It is the docketed judg- 
ment that  creates the lien from the time it was docketed. The statute, 
nevertheless, ought to be observed, as indeed, all statutes ought to be, 
but i t  is merely directory, and an execution not bearing teste as re- 
quired by it, is not on that account void, and this Court has so 
expressly held. Bryan v .  Hubbs, 69 N. C., 423. (1361 

If, however, the executions in question in this case had been 
regular in all other respects, they were irregular, inoperative and void, 
because they were issued after the death of the judgment debtor, and 
therefore could not authorize the sale and the sheriff's deed to the plain- 
tiff. So that  he got no title by virtue of them. This is settled by the 
recent case of Sawyers v. Sawyers, 93 N. C., 321, in which the Chief 
Justice stated clearly and fully, the law in respect to  executions in this 
State, issued after the death of the judgment debtor. Nothing need 
now be added to what he said. This case is in all material respects like 
that,  and must be governed by it. 

The counsel for the appellant suggested on the argument, that the 
judgments upon which the executions issued, were founded upon con- 
tracts "made prior to  the ratification of the Code of Civil Procedure," 
and therefore the present statutory regulations in respect to executions 
do not apply in this case. Granting what he says as to the contracts 
upon which the judgments are founded to be true, nevertheless, his con- 
tention is groundless, because C. C. P., Sec. 8, provides expressly that 
actions founded upon such contracts, shall "be governed in respect to 
the practice and procedure therein, up to  and including judgment, by 
the laws existing prior to  the ratification of this act (C. C. P.), as near 
as may be, and the practice in such actions subsequent to judgment 
shall be governed b y  the enactment of this act." So that,  after judg- 
ment in such cases, the provisions of the Code of Civil Procedure do 
apply, as in other cases. 

The counsel further contended, that the Code of Civil Procedure 
changed the remedy of the creditor by execution as to debts contracted 
prior to  its adoption, and it is therefore void in such respect. The 
remedy of the creditor may be changed, if another substantially as 
good shall be substituted for that abolished. Without going into details 
we think it sufficient to  say, that it is manifest that the remedy of such 
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creditors is not substantially impaired as contended; indeed, on 
(137) contrary, it is rather strengthened and facilitated by the statu- 

tory provisions complained of. The Court properly held that 
the sheriff's deed did not pass any title to the land to the plaintiff, and 
the judgment must therefore be affirmed. 

No error. Affirmed. 

Cited: Holman v.  Miller, 103 N.C. 120; Tuck v .  Walker.  106 X.C. 
288; Gambrill v. Wilcoz,  111 W.C. 44; Bernhardt v. Brown, 122 K.C. 
594; Flynn v .  Rumley ,  212 X.C. 27; Sheets v. Walsh, 217 Y.C. 39; 
Moore v .  Jones, 226 N.C. 151. 

ELIZABETH BOYD v. J. B. TURPIN ET ALS. 

Fraudulent Conveyances-Covertwe-Contract to Sell Land. 

1. A contract to sell a tract of hand, purporting to belong to a ferne covert, 
was made by one who acted a s  her agent; I t  w u s  held, that  the contract 
was not binding on the feme, ls t ,  because of her coverture. and 2nd, 
because bhe agent was not authorized by a n  instrument under seal to  
make the contract. Such contract is not binding on the agent, because 
its terms do not purport to  bind him. 

2. A conveyance to defraud creditors is void a s  to a creditor who is pursuing 
legal process to subject the fraudulently aliened land to the satisfaction 
of his debt, but i t  is not void, eren as  against creditors, when collaterally 
attacked. 

3. A son conreyed his land to his mother, a feme cocert, for the purpose of 
defrauding his creditors, and afterrrards contracted in her name and as  
her agent to sell the land to a b o w  fide purchaser. After a portion of 
the purchase money had been paid. the mother attempted to repudiate 
the contract, and brought an action to recover the possession of the land;  
Held,  that  she cannot be permitted to hold the land for which she paid 
nothing, and a t  the same time disown the authority of the agent who 
assumed to act for her. She must either surrender the land to him, or 
abide by his disposition of it. The disability of corerture carries with it  
no license to practice a fraud. 

4. In  such case, a Court of Equity looks through the disguises which cover the 
transaction, and charges the legal estate with a trust, which, while i t  
cannot be enforced by the fraudulent donee, may be by those who, in 
good faith, deal wit~h him a s  possessed of authority to malie the contract 
of sale. 

CIVIL ACTION to recover land, tried before Graves, Judge, and a jury, 
at  July Special Term, 1885, of the Superior Court of HAYWOOD County. 
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There was a judgment for the plaintiff, and the defendants 
appealed. (138) 

The facts fully appear in the opinion. 

Xo counsel for the plaintiff. 
Mr. George A. Shuford, for the defendants. 

SMITH, C. J. The facts ascertained by the jury, in connection with 
the admissions of the parties, are in substance as follows: 

One W. Boyd, whose full name for brevity we omit, a son of the 
plaintiff, who a t  the time of the transactions which gave rise to  the 
controversy, was a married woman, being in debt, entered into a cov- 
inous agreement with her, in order to  place his property beyond the 
reach of creditors, and to defraud them of their just rights, he was to  
cause such lands as he might thereafter buy, and particularly the two 
tracts demanded in the action, to  be conveyed to her, and he was to act 
in her name and as her agent in making both the purchases and disposi- 
tions of them. In  carrying out the fraudulent arrangement, the tracts 
described in the complaint, the title to  which had been vested in her, 
were contracted by him to be sold to Linda Messer and her children, 
eight in number, for the price of 8500, to  be paid in semiannual instal- 
inents of $50 each, and to this end, he executed a bond for title to them, 
describing the said Linda as guardian of the others, wherein it  is stipu- 
lated that  the two tracts, or one of them (for there is an apparent re- 
pugnancy in the terms of the condition), shall be conveyed to the 
vendees on payment of the purchase money. This instrument purports 
to  be the bond of the plaintiff, and concludes in these words: 

"Given under our hands and seal, this the 1st day of February, 1877. 
ELIZABETH BOYD, (seal). 

H. H. BRADLEY. done by W. J. G. B. BOYD, Agent." 

On this contract, payment in two notes, one of $200, and the other of 
$155, in the aggregate $355, have been made by said Linda to said 
agent. 

The bond for title with its equities, by successive assignments (139) 
from all but three of the obligees (and of those assigning, some 
were under coverture a t  the time), has been transmitted to  the defend- 
ant. The several assignees accepted the bond in good faith, and under 
assurances from the agent that there remained due only $100 of the 
purchase money, in full confidence of the truth of the representations 
thus made in answer to  their direct inquiries. 
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The jury, under directions to which exception was taken by the de- 
fendant, in response to issues submitted to  them, find and declare that  
the said W. Boyd was not, a t  the time of the sale, sole owner of any 
beneficial interest in the land, nor has he now any in the result of the 
suit. 

It was conceded that the agency was constituted by par01 and with- 
out any writing under seal. 

The instruction6 complained of, are in an abbreviated form to this 
effect: While a conveyance made by a debtor, with intent to avoid 
payment of his debts, or to defeat the claims of creditors, would be 
void a t  the election of the latter, it was only void and inoperative 
against creditors, but would be effectual to pass the estate as bctween 
the parties to  the transaction, and no evidence had been offered to show 
the defendant to be such creditor. I n  such case, Boyd Jyas not sole 
owner of a beneficial interest in the premises, when he undertook in the 
plaintiff's name to make the contract, nor has he now an interest in the 
fruits of a recovery. 

The ruling upon the invalidity of the writing, put in the form of a 
bond of the plaintiff, is entirely correct. It has no binding force, as a 
contract, upon either the plaintiff or the agent; not upon her, by reason 
of the disability of coverture, and this removed, for want of authority 
under a sealed instrument to  enter into the obligation; not upon him, 
because upon its face the contract purports to  be her undertaking, and 
there are no operative words affecting him. Sellers v. Streato~,  50 N. C., 
261 ; Fisher v. Pender, 52 N. C., 483; Holland v. Clark, 67 N. C., 104. 

The portion of the charge to which the defendant excepts, pro- 
(140) ceeds upon an obvious misconception of the equity set up agalnst 

the plaintiff's legal right to evict the defendant, and to secure to 
him affirmative relief. The doctrine laid down by the Court, is in itself 
correct, with the addition, that  a conveyance infected with fraud, is 
void as against a creditor who is pursuing legal process to enforce his 
demand and subject the fraudulently aliened property to  its satisfac- 
tion. To such process it is no obstruction, and the attempted conrey- 
ance is void. 

It is, though covinous, as effectual against an inactive creditor, when 
collaterally drawn in controversy, as against any one else, in trans- 
ferring title. But if the principle had any application to  the facts of 
the present case, it would be unavailing to  the defendant, since if the 
deed to the plaintiff was void, and could be so treated, i t  would leave 
the title in the grantor, and equally beyond the reach of the defendant 
in the present action, as if no deed had been made. Moreover, the 
rule annuls fraudulent deeds executed by the debtor, to  place his prop- 
erty where access to it by final process cannot be had, so as to leave it 
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still exposed to the claims of his creditors. Peebles v. Pate, 90 W. C., 
348, and cases cited. 

But this learning is foreign to the present controversy. The de- 
fendants' asserted equity grows out of the fraudulent contrivance by 
which the agent is to  do business, for himself in truth, but in the name 
of, and as agent for, his mother, and then she undertakes to  screen the 
land from liability for acts done in the sphere of the agency, and while 
repudiating the contract to  sell and convey, made on her behalf, to 
retain the land as her own. This arrangement cannot be allowed to be 
consummated and rendered successful, to  the manifest wrong and injury 
of others, nor can coverture be used as a protection for a party engaged 
in it. 

A Court of Equity looks through the disguises which cover the trans- 
action. and deeins the legal estate charged with a trust which may be 
enforced, not by the agent, but by those who, in good faith, deal with 
him as possessed of authority to make the contract of sale. It is his 
property for this purpose, and the defendant cannot be permitted 
to  hold that  for which she paid nothing, and at the same time (141) 
disown the authority of the agent who assumed to act for her, 
when both are in the compass of the fraudulent agreement previously 
entered into between the parties. She must surrender the land to him, 
or abide by his disposition of it. "It must be borne in mind," say the 
Court in Pilcher v. Smith, 2 Head. (Tenn.), 208, "that the legal dis- 
ability of coverture or of infancy, carries with it no license or privilege 
to  practice fraud or deception on other innocent persons, nor will the 
disability be permitted to protect them in doing so." So reinarks ROD- 
MAN, J., delivering the opinion of the Court in Tozcles v. Fisher, 77 
N. C., 443: "To estop a married m-onian from alleging a claim to land, 
there must be some positive act of fraud, or something done upon which 
a person dealing with her, or in a matter affecting her rights, might 
reasonably rely, and upon which he did rely and was thereby injured." 
I n  Burns v. McGregor, 90 N. C., 225, MERRIMON, J., uses this language: 
"It would contravene the plainest principles of justice, to  allow a mar- 
ried woman to  get possession of property under an engagement, not 
binding upon her, and let her repudiate her contract, and keep the 
property. If she will not, the creditor may pursue and recover it by 
proper action in her hands;" citing numerous cases. See also 1 Story 
Eq. Jur., Sec. 385; Kelly Cont. Mar. Wo., ch. 6, Sec. 5 .  

Now the plaintiff becomes the depositary of the title to  the land, 
bought by her son and subject to his disposal in her name as agent, 
under an express agreement between them to prevent its pursuit by his 
creditors. She now disowns his agency, refuses to be bound by his con- 
tract, made in her name, and yet asserts her right, as owner, to dis- 
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possess one who, as assignee, succeeds to  the rights of some at least with 
whom the obligation to  make title was entered into, while the agent, 
who has received the larger part of the purchase money in her name, 
refuses to  restore it, and, by reason of insolvency, cannot be coerced 

to do so. 
(142) Such a fraud cannot be countenanced, and the plaintiff must 

fulfil the contract of her agent, or restore the land to the rightful 
owner that the contract may be carried into effect, or the purchase 
nioney paid restored. She cannot keep his land and he the money re- 
ceived, and the purchasers made to lose all, and be without remedy 
against either. I n  rendering judgment for the plaintiff in the action, 
and denying relief in any form from the action to recover possession, 
there is error, and the judgment must be set aside. 

The defendant cannot, in the present condition of the cause, obtain 
the full measure of redress demanded in his counter-claim, for the 
absence of the vendees, to  whose interests he has not succeeded, and 
who have the same interest with him in the result. His equity is such 
as to  protect him against the present suit, while its enforcement in 
furnishing affirmative relief requires the presence of other interested 
parties in the cause. 

The cause will therefore be remanded, to the end that application 
may be made for an amendment admitting new parties, and if this be 
not done, that  judgment may be entered for the defendant, declaring 
that  the plaintiff is not entitled to  recover possession of the premises. 

Let this be certified. 
Error. Remanded. 

Cited: Loftin v. Crossland, 94 N.C. 84; Hodge v. Powell, 96 N.C. 
69; Weathersbee v. Farrar, 97 N.C. 112; Walker v. Brooks, 99 N.C. 
210; Francis v. Herren, 101 N.C. 507; Thurber v. LaRoque, 105 N.C. 
313; Farthing v. Shields, 106 N.C. 300; Wood v. Wheeler, 106 N.C. 514; 
Blozmt v. Washington, 108 N.C. 233; Brown v. Davis, 109 N.C. 27; 
Har t  v. Hart, 109 N.C. 373; Williams v. Walker, 111 N.C. 610; Draper 
v. Allen, 114 N.C. 52; Bell v. McJones, 151 N.C. 90; Buford v. Mochy, 
224 N.C. 243. 
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C. T. WILLIS v. A. BRANCH ET u s .  
(143) 

Pleading-Office of the Complaint-Variance-Issues-Set-off- 
Evidence-Damages-Landlord-Trespass by. 

1. The pbintiff must allege his cause of action in the complaint, and he  can- 
not recoT7er on a cause of action set out in  the pleadings of his adversary. 

2. In  some cases, a defective statement of a cause of action may be aided by 
the admissions in the answer. 

3. Where the cause of action set out in the complaint was, that the defendant 
had torn out certain gas fixtures and damaged certain furniture, and so 
deprived the pllaintiffs of the use of a certain house, the plaintiff cannot 
abandon these causes of action and recover for a breach of the terms of 
the  lease for the house. 

4. A variance arises where the proofs do not sustain the cause of action 
alleged in the complaint. If i t  is immaterial, i t  will be disregarded; if 
material and misleading, the Court may, in  its discretion, allom a n  
amendment, upon just terms; but where the evidence relates to a cause 
of action entirely different from that stated in the complaint, i t  is not a 
case of variance a t  all, and i t  was nerer intended by The Code, to allow 
a plaintiff to prove a cause of action which he has not alleged. 

5. Issues arise on the pleadings, and i t  is improper to submit any issue not 
raised by them. When immaterial issues a re  submitted, which tend to 
confuse or obscure the real issue. it  is ground for a new trial. 

6. If there is no evidence to support a n  issue, the Court should so charge 
the jury. 

7. Where a plaintiff leased a house from the defendant, and agreed to pay a 
certain sum a s  rent, and the defendant a f t e r m r d s  entered and tore out 
certain fixtures and damaged the furniture, for  which trespass the 
plaintiff brought sui t ;  I t  was held, that  the alleged damages do not con- 
stitute a set-off against the sum contracted to be paid a s  ren~t. 

8. The measure of damages in such case, would be the cost of returning the 
fixtures so taken out, repairing the furniture injured, and such. conse- 
quential damages a s  were the direct result of the trespass, such a s  the 
loss resulting from inability to use the house while the repairs were 
being made. 

9. A wrong done to the plaintiff, does not create in him a right to quit his 
business, and then recover frlom the wrong doer the amount which he 
might possibly bare realized by indu~strious effort. 

10. Where a lessor injures the leased property, he is liable to the lessee for 
the trespass. 

CIVIL ACTION, tried before Graves, Judge, and a jury, a t  Spring Term, 
1885, of the Superior Court of EDGECOMBE County. 

The following is a copy of the material facts of the plaintiff's corn- 
plaint : 
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(144) "1st. That some time during the year 1882, the plaintiff and 
defendants entered into an agreement, whereby defendants leased 

to plaintiff a hall in the town of Wilson, well known as Manlona Hall, 
and generally used for theatrical purposes. That said plaintiff agreed 
to fit up and furnish said hall so that it would be suitable for theatrical 
entertainments. 

"2d. That plaintiff did equip and furnish said hall in all respects re- 
quired. 

"3d. That long before said lease expired, the defendants tore out 
from their place in said hall, the gas fixtures put there by plaintiff at  
much cost, and removed and damaged the other furniture put in said 
hall by plaintiff, and, without cause, deprived the plaintiff of the use of 
said hall, furniture and gas machine, to the plaintiff's great damage and 
injury, $1,500.00. 

"Wherefore the plaintiff demands judgment for the sun1 of $1,500.00 
and costs." 

To this complaint the defendants filed their answer,  hereof the 
following is a copy: 

"1st. That as to allegation one, it is true that plaintiff and defendants 
entered into a contract or agreement, which is herewith filed as a part 
of this answer, marked A. 

"2d. That as to  allegation three, the hall leased to  plaintiff as afore- 
said was the second story of a building owned by defendants, and of 
which the lower story, consisting of two stores, was leased to  Branch & 
Hadley, merchants, who carried therein large stocks of merchandise; 
that a short time after said lease, without the knowledge of the de- 
fendants, or the said Branch & Hadley, the plaintiff placed in the roof 
of said building a large tank, filled with gasoline, a very dangerous and 
highly inflammable fluid, connected with lamps by means of pipes, to 
be used for the purpose of lighting said hall; that  the first notice which 
Branch & Hadley or the defendants had of the action of plaintiff, came 
from the insurance agents, who informed them that  the policies of in- 

surance on said stock of goods, and the building, as well as an 
(145) adjoining building which belonged to defendants, had been can- 

celled, and that  no insurance would be carried on said property 
if the tank and gasoline remained in the roof; that  therefore defendant 
A. Branch notified W. W. Hargrave, plaintiff's agent in Wilson, that 
the said tank n~us t  be ren~oved, and in a few days he was informed by 
Hargrave that  he had seen the plaintiff, and that  the defendant had 
permission to  remove the tank; that he therefore employed R. L. Wyatt, 
a skilled and experienced tinner, to remove the tank, with little or no 
damage thereto; that  the tank was, after being emptied, placed in the 
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warehouse of Branch 6: Hadley, where it remained, subject to  plaintiff's 
order, until destroyed by fire during the month of November, 1884. 

"3d. That as to  allegation four, by the terms of said lease, i t  was 
expressly stipulated tha t  the plaintiff should pay, quarterly, certain 
rents. and that  upon failure to  pay said rents, the lease should be for- 
feited, and the defendants might enter upon, and take the property in 
their possession; tha t  the plaintiff did fail to  pay the rent as stipulated, 
and the defendants, in the exercise of their rights under the lease, en- 
tered upon, and resumed possession of said hall; that  plaintiff is nom- 
indebted to them -- dollars for rent of said hall. 

"For a further defence they say, tha t  by reason of some tax imposed 
upon theatrical companies by the town of Wilson, the plaintiff an- 
nounced publicly that  lie had abandoned the enterprrse, and would no 
longer use the hall; that  i t  is untrue that  plaintiff has been damaged by 
any act of defendants. 

"Wherefore defendants demand judgment that they go without day 
and recover their costs." 

The following is a copy of the material facts of the case settled upon 
appeal for this Court. 

The following issues were submitted to the jury: 
1st. Have defendants violated their contract as alleged in the com- 

plaint? Answer-Yes. 
2nd. Had  plaintiff forfeited his lease by non-payment of rent (146) 

or otherwise? Answer-No. 
3rd. What damage has plaintiff sustained by reason of said breach? 

Answer-$500. 
Upon the first issue, the Court instructed the jury, tha t  if they be- 

lieved from the testimony, tha t  the defendants had failed to  plaster the 
walls as they had agreed to  do, this was a breach of their contract, for 
which an action would lie, and they would therefore answer the first 
issue "Yes." 

Upon the second issue, tha t  if the jury believed from the testimony, 
tha t  the plaintiff, a t  the time defendants took possession of the hall, 
had paid the rent, their answer to  the second issue would be "No." 

Upon the third issue, tha t  the measure of damages were the probable 
profits which the plaintiff would realize from his lease, after payment 
of rent and expenses. To  all of which the defendants excepted on the 
following grounds : 

T o  the charge upon the first issue, because there is no allegation in 
the conlplaint that  plaintiff was damaged by the non-plastering of the 
hall. 

T o  the charge upon the second issue, because the Court left it to  the 
jury to  ascertain whether the rent had been paid or not, when he should 
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have charged them that  if they believed the plaintiff's own testimony, 
the rent had not been paid, and as a matter of lam, he had forfeited his 
lease. 

T o  the charge upon the third issue, because the jury were not told 
that  there mas no evidence of the plaintiff's being damaged by the 
failure of defendants to  plaster the hall. 

The Court refused to grant a new trial, gave judgment for the plain- 
tiff, and the defendants appealed. 

Mr. A. W .  Haywood (Messrs. J .  L. Bridgers & Son  also filed a brief) ,  
for the plaintiff. 

M r .  Geo. V .  Strong, for the defendants. 

(147) MERRIMOX, J. (after stating the facts). It is the office of the 
complaint to  state in a clear, succinct, and intelligible manner, 

the plaintiff's cause of action, and to demand judgment upon the same. 
The plaintiff cannot go to  trial and recover upon a cause of action de- 
veloped by facts stated in the answer, without alleging it himself. He 
must allege the cause of action in his complaint, and when the facts of 
the same are put in issue, prove them by competent evidence. He can- 
not rely upon a cause of action suggested in the pleadings by his 
adversary. Xhelton v .  Davis, 69 N .  C., 324; Rand v .  T h e  Bank,  77 
N. C., 152; McLaurin v .  Cronly, 90 N. C., 50. 

It is true, that in some cases, a defective or imperfect statement of a 
cause of action, may be aided by admissions in the answer, as was 
decided in Garrett v .  Trotter, 65 N.  C., 430, and Johnson v. Finch, 
93 N.  C., 205, but this is not one of them. 

I n  this case, the complaint does not allege or assign a breach of 
the contract of lease. The lease is referred to simply for the purpose 
of showing the character of the plaintiff's right to have possession of, 
and use the hall and fixtures for his own benefit. The gravamen of 
the action, is the alleged trespass of the defendants '(in tearing out 
from their place in said hall, the gas-fixtures put there by the plaintiff," 
the removal of the same, injury to  the furniture, and depriving the 
plaintiff of the use of the hall and furniture. This is the cause of 
action specified, and there is none other. It may be, that the plaintiff 
might have alleged a breach of the contract of lease on the part of 
the defendants in interfering with his possession, and in failing to do 
certain things they stipulated to do, but it is obvious he did not do so. 
It is not sufficient that  a party has a cause of action-he must allege 
it  in such intelligible way, as that the Court can see, and take juris- 
diction of it, and administer his right, if he shall establish it. 
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On the argument, the appellee's counsel contended, that  the variance 
between the allegation and the proof was immaterial, or if material, 
i t  had not misled the adverse party to  his prejudice, and under 
the liberal practice allowed by The Code, the plaintiff ought to (148) 
be allowed to  prove a breach of the contract. 

But broad and indulgent as are the provisions of The Code in respect 
to matters of pleading and practice, they do not dispense with a 
sufficient allegation of a cause of action to  make it  appear in the 
record, nor do they go to the latitudinous extent of allowing a party 
t o  prove a cause of action not alleged a t  all. Variances arise when 
the cause of action is alleged in the pleadings, and the proofs offered 
do not sustain it. I n  such cases, if the variance is immaterial, i t  will 
be disregarded; if material, and it misleads the adverse party, the 
Court may allow appropriate amendments to  avoid it, upon just terms 
as to  the trial and costs. The Code, Secs, 269, 270. As we have seen, 
no breach of contract was alleged in the complaint. The evidence 
offered in that  respect, m-as therefore irrelevant, and no aspect of vari- 
ance was ~resented.  

For the like reason, the first issue was impertinent. It was not raised 
by the pleadings, and ought not to  have been submitted. The issues 
proper to  be tried, must always arise upon the pleadings. Immaterial 
and impertinent issues ought not to be submitted to  the jury. They 
never fail to  produce more or less confusion, and in some cases, as 
where they are calculated to  mislead or obscure the real issues, they 
afford good cause for a new trial. Miller v. Miller, 89 N.  C., 209; 
Waddell  v. Swan, 91 K. C., 108. The first exception, therefore, must 
be sustained. 

And so also must the second exception. The plaintiff himself testi- 
fied that  he had "paid no rent except the first quarter, as I considered 
damages for removing nly gas tank had paid it." It appeared that 
there was more than one quarter's rent due. The alleged damages did 
not constitute a legal set-off against the rent. The pleadings presented 
no equitable feature in the action. There was evidence tending to show 
that  a quarter's rent mas due and unpaid, and none tending to show 
that  it had been paid, and the Court ought to  have so instructed the 
jury. 

The case states that  the Court charged the jury, "that the (149) 
measure of damages were the probable profits which the plaintiff 
would realize from his lease, after payment of rent and expenses." In 
this there is error. 

If the plaintiff was entitled to  recover, his measure of damage was 
a sum of money equal to  the cost of returning the oil tank, the gas- 
fixture, repairing the furniture injured, and such consequential dam- 
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ages as were the direct result of the trespass: such as his inability, by 
reason of the injury, to use the hall, until i t  could be refitted for use, 
as it was a t  the time the injury was done. Hence also, if the plaintiff 
had existing engagements for theatrical entertainments, that  were dia- 
appointed by the injury, damages sustained on that  account might be 
embraced, but not for such as he might probably have had. The in- 
structions given by the Court, were far too broad and indefinite-it 
embraced possible speculative damages, arising indirectly and remotely 

' as a possible consequence of the trespass. Such damages are not re- 
coverable. I n  the order of things and the course of business, the 
plaintiff might repair the injury and go on with his business. It is 
neither just nor reasonable that he should be allowed to abandon his 
business because of the trespass, and compel the trespassers to pay 
hini a sum of money he might, by remote possibility, have realized 
from it  in the course of an indefinite period of time. The trespass did 
not create in him the right to  quit his business and have from the 
trespassers a gross sum of money, that he might perhaps have gotten 
by industrious and persistent effort. Boyle v. Reeder, 23 N. C., 607; 
Foard v .  The  Railroad Co., 53 N. C., 235; Sledge v. Reid, 73 N. C., 
440; Mace v .  Ramsey,  74 N. C., 11; Roberts v. Cole, 82 N. C., 292; 
Seely v. Alden, 61 Pa.  St., 302; The  Railroad Co. v. Hale, 83 Ill., 360. 

I n  what we have said in respect to  the measure of damage, we have 
not adverted to  the fact that the plaintiff m-as not the absolute owner 
of the property, but a lessee for the term of five years, because the 

defendants were his lessors, and the owners subject to  the lease. 
(150) If they were trespassers, they were bound to make reparation, 

and the property will return to  them when the lease shall be 
over. 

There is error for which there must be a new trial. To that  end, 
let this opinion be certified to  the Superior Court according to law, 
and it is so ordered. 

Error. Reversed. 

Cited: Porter v .  R .  R., 97 N.C. 70; Knowles v. R.R., 102 N.C. 65; 
Holler v .  Richards, 102 N.C. 548; Simpson v .  Simpson, 107 N.C. 562; 
Waller v .  Bowling, 108 N.C. 297; Averitt v .  Elliott, 109 N.C. 563; 
Hunt v. Vanderbilt, 115 N.C. 563; Gwaltney v .  Timber Co., 115 N.C. 
585; Snzith v. Building & Loan Asso., 116 N.C. 111; Harris v .  Quarry 
Co., 131 N.C. 555; Wright v .  Ins. Co., 138 N.C. 499; Johnson v. R .  R., 
140 N.C. 579; Machine Co. v. Tobacco Co., 141 N.C. 292; Talley 71. 

Granite Quarries Co., 174 N.C. 447; Sprout v. Ward,  181 N.C. 374; 
Builders v. Gadd, 183 N.C. 449; Brewington v. Loughran, 183 N.C. 
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562; Monger v. Lutterloh, 195 N.C. 278; McCullen v. Durham, 229 
N.C. 427; Myers v. illlsbrook, 229 N.C. 790; COX v. Freight Lines, 
236 N.C. 79; Nebel v. A-ebel, 241 N.C. 501. 

H. & E. HARTMAK & COO. v. R. P. SPIERS. 

Homestead-Allotment of. 

1. The proceeding to have the allotment of the homestead made by the apprais- 
ers reviewed by the Board of Township Trustees, under Bat. Rev., ch. 55, 
Secs. 20, 21. must have been made before the sale of the excess under 
the execution. 

2. After the repeal of this act, the homesteader might hare  had the action of 
the appraisers reviewed by a r e c o r d a ~ i  or by a motion in the cause. 

3. A homestead was laid off to a judgment debtor. with which he was dis- 
satisfied, after the repeal of the act allowing a n  appeal to the Township 
Board of Trustees. After the enactment of Sec. 519 of The Code, the 
homesteader attempted to have the action of the appraisers reviewed 
under the provisions of that  section; I t  was  held, that  he had lost his 
remedy by the failure to more in the manner allowed by la\?-, before the 
sale of the excess. 

This is a proceeding by the defendant, under section 2, chapter 357, 
of the Laws of 1883, to revise the allotment of his homestead, made 
on or about the 20th day of April, 1881, under executions issuing upon 
judgments docketed in the Superior Court of Halifax, in favor of the 
plaintiffs and against the defendant, heard before Graves, Judge, a t  
Spring Term, 1885, of HALIFAX Superior Court. 

The notice of appeal, together with a copy of the appraisers' (151) 
return of the allotment of homestead, was served on the 15th 
day of March, 1883. 

At  Fall Term, 1883, the plaintiffs moved to dismiss the proceeding, 
upon affidavit, upon the ground that  a motion upon affidavit was then 
pending in the original cause to amend the record and set aside the 
allotment of homestead aforesaid, and the sale of the excess of de- 
fendant's land under said executions, and to have a re-allotment of 
the homestead. That proceeding was instituted February 28, 1883. 
Thereupon, the motion in the cause was dismissed, the defendant not 
objecting, a t  Fall Term, 1883, and the defendant mas allowed, against 
the objection of the plaintiffs, to file additional exceptions in this pro- 
ceeding, which were as follows: 

H e  objects to said allotment: 
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1. I n  that  the specific property set apart to  him, was allotted against 
his protest, and did not embrace the dwelling-house of the defendant. 

2. I n  tha t  the appraisers refused t o  allot t o  him property selected by 
him as and for a homestead. 

3. I n  that  the property in which his homestead was allotted, was 
a t  the time, covered by a deed of trust, securing debts of about three 
times the value of the property, and by a mortgage securing debts of 
about eight times the value of said property. 

4. I n  tha t  he protested against the allotment to  him of a homestead 
in property encumbered by said deed of trust and mortgage. 

5 .  I n  that  the appraisers refused t o  investigate the encumbrances 
upon his property, although requested by him so to  do. 

6. I n  tha t  the appraisers refused to  take in consideration said en- 
cumbrances in alloting to him a homestead, although requested by him 
so t o  do. 

7. I n  that  the appraisers had no power or authority to set apart to 
him a homestead in property encumbered as aforesaid. 

8. I n  that  the equity of redemption in the property allotted was not 
worth one thousand dollars. 

(152) At Spring Term, 1885, this proceeding came on to be heard, 
and on the hearing, i t  appeared that  the excess of the defendant's 

land, over and above said allotment of homestead, was sold on the 1st 
day of August, 1881, under said executions. 

It also appeared that the defendant appealed within ten days from 
the allotment of his homestead, t o  the Board of Commissioners of 
Halifax County, he being advised and believing the Board had appel- 
late jurisdiction, which appeal came before the commissioners for hear- 
ing, a t  their meeting on the 1st Monday in June, 1881, when they 
dismissed i t  for want of jurisdiction. Thereupon, the defendant 
appealed from the order of dismissal to  the Superior Court of the 
county, but paid the Clerk of the Board no fees for sending up the 
record, and never requested him to send it up. Said record, on appeal, 
was not sent up t o  Fall Term, 1881, of the Court, and no steps were 
taken by defendant a t  said term to have the appeal sent up. At No- 
vember Special Term, 1881, the defendant applied to  his Honor, Judge 
Gilmer, for a writ of certiorari, without notice to  the plaintiffs, to 
remove the proceedings into the Superior Court. His Honor granted 
his fiat, but the defendant was required to  file a bond in the sum of 
one hundred dollars, before the clerk should issue the writ. On the 
back of said fiat, the counsel of the defendant endorsed, "Don't issue 
the writ till further instructions from R.  P. Spiers," and signed the 
same. Such instructions were never given, the bond was never filed 
and the writ never issued. But a t  their February meeting, 1882, the 
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commissioners sent up their record, and at March Term, 1882, this 
proceeding was consolidated by his Honor Judge Bennett, with the 
ejectment suit of R.  0. Burton, Jr. ,  against R. P. Spiers, brought to  
recover the excess purchased by said Burton at the execution sale. On 
appeal to  the Supreme Court this order of consolidation was reversed. 
(See Hartman v. Spiers, 87 N. C., 28, and Burton 2;. Spiers, 87 K. C., 
87). Thereafter the certiorari proceedings were dismissed, and on the 
28th day of February, 1883, the defendant gave notice of the aforesaid 
motion in the cause, which Jyas dismissed at Fall Tern?, 1883, as 
aforesaid. 

It further appeared that the excess was purchased by Robert (153) 
0. Burton, Jr., attorney for the plaintiffs, at  said execution sale, 
and the sheriff's deed executed to him therefor, and he still claims title 
under this sale, and that  he had notice of the several efforts of the 
defendant to  obtain a re-allotment of his homestead. 

Thereupon the plaintiffs moved to disniiss the proceeding, and the 
Court gave the following judgment: 

"This cause coming on to be heard, it is, on niotion of the plaintiffs' 
attorneys, ordered and adjudged that  this proceeding, i t  being an appeal 
by defendant Spiers from the allotment of his homestead taken after 
the sale of the excess by the sheriff, be and the same is hereby dis- 
missed. 

"It is further adjudged that the plaintiffs recover of the defendant 
R. P. Spiers, and his surety on his bond, the costs of this proceeding, 
to  be taxed by the Clerk." 

From this judgment, the defendant appealed. 

Messrs. Spier Whitaker and R. 0. Burton, Jr., for the plaintiffs. 
Messrs. John A. ..Moore, W. H. Day and R. B. Peebles, for the de- 

fendant. 

ASHE, J .  (after stating the case). At the time the defendant's home- 
stead was laid off, there was no provision by law for his appeal from 
the allotment of the appraisers. Prior to the act of 1876-'77, ch. 14, a 
homesteader, if dissatisfied with the appraisement, had the right of 
appeal to  the Board of Township Trustees; but by that  act, the Board 
of Trustees was abolished, and the homesteader was put t o  such other 
means of relief as were given by the law. As the appraisers were not a 
court of record, the party deprived of his appeal, had the right to bring 
his case before the Superior Court by a writ of recordari. Ballard v. 
Wuller, 52 N. C., 84; Leatherurood v. Moody, 25 N. C., 129; Webb v. 
Durham, 29 N. C., 130. This was a means provided by law for having 
the proceedings before the appraisers reviewed, of which the defendant 
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might have availed himself, but he failed to  do so. Instead of 
(154) applying for the writ of recordari, he applied for a certiorari, but 

even if that  might have availed him, after obtaining the fiat of 
the Judge requiring him to give a bond, no bond was ever given, and no 
other steps taken by him to obtain the writ. It was never issued, but 
was stopped by the intervention of his counsel. 

There mas yet another remedy for the defendant, as prescribed in the 
case of Burton v. Spiers, 87 N. C., 87, of which the defendant might 
properly have taken advantage, if he had prosecuted the matter to  a 
final determination. This Court there held, that the proceedings by 
the appraisers, were required to  be returned by the officer, to  the Clerk 
of the Court for the county in which the homestead is situated, and 
filed with the judgment-roll in the action, and a minute of the same 
entered on the judgment docket. Bat. Rev., ch. 55, Sec. 4. This di- 
rection, said the Court, as to  the disposition to be made of the report 
of the exemption, is not to give notice of its extent only, but to subject 
i t  to a motion made in reasonable time to set i t  aside. But the motion, 
as was said, should be made in a reasonable time-that must mean a t  
the first opportunity the defendant might have to make his motion. 
It is true, the defendant did make his motion to  have the allotment of 
homestead and the sale of excess under execution set aside, and to have 
a new allotment; but this was not done until the January Term, 1883, 
more than two years after the allotment had been made, and the excess 
sold under execution. But the defendant, after the act of 1883, herein- 
after recited, took an appeal under that  act, and allowed his motion in 
the cause to  be dismissed without objection. 

The law in force at the time the allotment was made, required that  
the debtor, dissatisfied with the valuation of the allotment of the 
appraisers, might, within ten days thereafter, and before sole under 
execution of the excess, file a transcript of the return of the appraisers 
with the Clerk of the Board of Township Trustees, who was required 
to  notify the Board of Township Trustees, who might re-assess and 
allot the homestead-Bat. Rev., ch. 55. Sec. 20-and make their returns 

as provided in Sec. 21. 
(155) It will be seen from this act, that the proceedings t o  have a 

re-assessment, must be had before a sale under the execution. 
But the defendant says that  he was deprived of this remedy, by the 

abolition of the Board of Township Trustees, and the Legislature has 
come to his relief, by passing the Act of 1883, ch. 357, Secs. 1-2, which 
gives him the right of appeal to  the Superior Court. 

That  act is as follows: 
''SECTION 1. That if the judgment creditor, a t  whose instance the 

personal property exemption or homestead of his judgment debtor shall 
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have been allotted, or the said judgment debtor, shall be dissatisfied 
with the valuation and allotnient of the appraisers or assessors, as the 
case may be, either of them may, within ten days thereafter, or any 
other creditor, if dissatisfied, within six months thereafter, and before 
sale under execution of the excess, notify the adverse party and the 
sheriff having the execution in hand thereof, and file with the Clerk of 
the Superior Court of the county where the said allotment shall be 
made, a transcript of the return of the appraisers or assessors, as the 
case may be, which they, or the sheriff, shall allow to be made upon 
demand, together with his objections, in writing, to said return, and 
thereupon the said clerk shall enter the same on the civil issue docket 
of the said Superior Court, for trial, to  be had a t  the next term thereof, 
as other civil actions, and the sheriff shall not thereupon sell the excess 
until after the determination of said proceeding. 

"SEC. 2. That any creditor or debtor who is dissatisfied with the 
allotment of any homestead or personal property exeniption, made 
since the abolition of the Board of Township Trustees, may hare the 
same appealed to a regular term of the Superior Court of the county 
where the property was situated, under the provisions of this act;  
Provided, however, that no one shall be entitled to an appeal under 
this section, who has not already taken steps to  have such allotment 
revised in some way." 

The two sections of the act must be construed together. They are 
parts of a whole. The latter section refers to  the first, and gives 
the right of appeal, under the provisions of this act, to  any one 1156) 
who has already taken steps to  have such allotment revised in 
some way. But one of the provisions of the act is, that the appeal 
must be taken before sale under execution of the excess, and this was 
a provision in the act of 1868, Bat. Rev., ch. 55, Sec. 20, and no doubt 
the reason of this provision was, that  the Legislature did not mean to 
allow the title of the purchaser to be disturbed, after a sale of the excess 
by the sheriff. This was the construction given to the act of 1868 in 
the case of Heptinstall v. Perry, 76 N.,C., 190. There, the plaintiff re- 
covered a judgment against the defendant, executions issued thereon, 
and the homestead of the judgment debtor was laid off. About six 
months after the sale of the excess by the sheriff, the plaintiff, becoming 
dissatisfied, requested a re-allotment of said homestead, and to that 
end applied for a mandamus to the Township Board of Trustees, which 
was refused by the Judge, and the defendant appealed. READE, Judge. 
delivering the opinion of the Court, said, "The statute is so plain as to 
leave no room for construction. The application for re-assessment and 
allotment of homestead, must be before the sale of the excess by the 
sheriff. Bat. Rev.. Ch. 55, Sec. 20." The same construction must be 
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given t o  the act of 1883, for their provisions are the same in this re- 
spect. The second section of that act, then, was insufficient for the 
purpose intended to be effected by it, after the excess had been sold 
under execution; and this was probably the reason why the Legislature, 
in incorporating the act of 1883 in The Code, admitted the second 
section of the act, although The Code and the act of 1883 were adopted 
a t  the same session of the Legislature. The Code, Sec. 519. 

Our conclusion is, the defendant has lost his right t o  have a re-allot- 
ment of his hon~estead, by his own fault in not having resorted in time 
to the means of relief which the law afforded him. 

There is no error. The judgment of the Superior Court is affirmed. 
No error. Affirmed. 

Ejectfpzent-Possession-Evidence-Fraudulent Conveyance-Intent. 

1. The statute requires that  a motion to quash a deposition for irregularity 
shall be made in writing, and before the trial is begun, and unless the 
motion is so made, the objection to the deposition is waived. 

2. The declarations and acts of a judgment debtor who remains in possession 
of land after it  has been sold under execution and a sheriff's deed exe- 
cuted, a r e  admissible to show agreement between himself and the pur- 
chaser a t  execution sale to defraud his creditors. 

3. When there is any evidence to go to the jurg, this Court cannot pass on its 
sufficiency, and when the case on appeal states that  there was much evi- 
dence on certain question, introduced br both parties, this Court cannot 
say that  there is no evidence to support the verdict. 

4. Where the jury finds an actual f r a u d u 7 r ~ t  intent.  the conreyance is ~ o i d  as  
to creditors, although the fraudulent donee paid for the land with his 
own money. 

5. Where there is  a private arrangement between a judgment debtor and a 
third person, that  the latter iyhall purchase the land of the former a t  
execution sale, and hold it  for the benefit of the judgment debtor and to 
screen i t  from his creditors, if there is a n  actual fraudulent intent, other 
creditors may treat the conveyance by the sheriff to such third person a s  
void, and sell the land under their executions. 

6. I f  the plaintiff in a n  action of ejectment, gets possession of the land before 
judgment, if he recover, he is not entitled to a judgment that  he  recorer 
the possession, but only to one declaring the validity of his title. 

CIVIL ACTION for the recovery of land, tried before Shipp, Judge, and 
a jury, a t  Spring Term, 1885, of the Superior Court of TYRRELL County. 
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The land, which is the subject of controversy, belonged to Daniel 
Woodley, senior, and was sold in November, 1868, to John W. 
Hassell, a t  the price of $106 by the sheriff of Tyrrell County, (158) 
under execution issuing upon a decree rendered in the Court of 
Equity of that  county, to  satisfy the fees and costs due the officers. The 
possession afterwards, as before the sale, remained undisturbed in the 
former owner. I n  January, 1878, the purchaser, by voluntary deeds, 
conveyed the premises to said Daniel Koodley and his wife, who mere 
his parents-in-law, for their joint lives and the life of the survivor, and 
the estate in remainder to his own children, the defendants. Under an 
execution issuing upon a judgment recovered by Samuel S. JTToodley, 
guardian of Daniel Woodley, junior, against Daniel Woodley, senior, 
the premises mere again exposed to  sale, as his property, by the sheriff, 
who, by deed executed on October 27, 1879, conveyed the same to Dan- 
iel Woodley, junior. 

,4 month later, the present action was commenced by the latter 
against Daniel Woodley, Sr., John W. Hassell and wife Sophia, and 
their two infant children and donees, John L. Havsell and Mary Has- 
sell; and in his complaint he claims title under the second sale, alleging 
the first to be fraudulent and void, and denlands possession. 

During the pendency of the action, the plaintiff died, having devised 
the land to Sarah F., who, as such devisee, was substituted in his place, 
a s  were the present plaintiffs, her children and heirs-at-law, in her's, 
upon her subsequent death and intestacy. At Spring Term, 1881, an 
order was entered appointing said John W. Hassell guardian ad Litem 
to the two infant defendants. who having died without putting in an 
answer for them, Thomas L. Jones, was appointed in his place, and on 
behalf of said infants, answered the complaint, adopting the answer of 
the deceased defendant, and alleging that  since the institution of the 
suit, the original plaintiff had entered into possession of the land, and 
continued to hold it up to his death, as had the plaintiffs, his heirs, since. 

This allegation is not controverted or noticed, and a t  Spring Term, 
1885, the cause came on for trial, upop issues submitted to  the jury, 
whose responses affirm the following propositions: 

I .  John W. Hassell bought the land a t  the sheriff's sale, for (159) 
Daniel Woodley, senior. 

11. I t  was purchased under a previous agreement between them, for 
the purpose of delaying, hindering and defrauding the creditors of the 
latter. 

111. Daniel Woodley, Sr., was a t  that time insolvent, and in the same 
condition a t  the date of the  two deeds from John W. Hassell. 

IV. If a trust was created under said agreement, i t  was satisfied by 
the execution of said deeds. 
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Upon the issue of fraud, the plaintiff, after objection made and over- 
ruled, read in evidence the deposition of Daniel Koodley, senior, and 
also proved declarations and acts of his while in possession, tending t o  
show the purchase to have been made for him. 

The objection to  the deposition, taken a t  the trial, was, that the 
infant defendants had no guardian ad litem to represent them when i t  
was taken, and that it was, as to  them, taken ex parte. 

There was a judgment on the verdict for the plaintiffs, and the de- 
fendants appealed. 

Mr. T'V. D. Pruden, for the plaintiffs. 
M r .  23. C. Smith, for the defendants. 

SMITH, C. J., (after stating the facts). I. The deposition was taken 
on December 22, 1880, under a mutual order for taking depositions be 
bene esse, after notice directed to  all the defendants, service of which 
was accepted by their attorney of record, and they were represented by 
counsel on the occasion. 

11. The statute requires a motion to  be made before the trial is 
entered upon for the rejection of a deposition, "for irregularity in the 
taking of it, in whole or in part, for scandal, impertinence, the incompe- 
tency of the testimony, for insufficient notice, or for any other good 
cause," but the exception must be stated in writing. The Code, Sec. 

1361. Here the deposition seems to have lain in the office, among 
(160) the records in the cause, for several years. 

This is a waiver of the objection. Kerchner v. Riley, 72 N. C., 
171; Katzenstein v. R. R. G. R.  R. Co., 78 N. C., 286; Wasson v. Leins- 
ter, 83 N. C., 575. 

111. The admission of the declarations and acts of the defendant in 
execution, remaining in possession after the sale, in the use and enjoy- 
ment of the property as before, is within the ruling in Hilliard v. Phil- 
lips, 81 N. C., 99. 

IV. The defendants further excepted to  the sufficiency of the evidence 
to  show fraud, and to so much of the ruling as declared the sheriff's 
deed t o  the first purchaser, under whom they claim, inoperative and 
void upon the finding of the second issue. 

The case states, that there was much evidence on the question of 
fraud, other than such as is set out, introduced by both parties. This 
precludes an inquiry into the sufficiency of the evidence to  warrant the 
finding, if Tve were at liberty to  consider it, and certainly me cannot say, 
in presence of what is stated in the case, that  there was none. The only 
fraud assigned and established by the verdict, consists in the private 
arrangement between the judgment debtor and his son-in-law, Hassell, 
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by which the property was to  be bought by the latter for his benefit, 
and this was done to  screen the property from other creditors, and for 
the benefit of the former. The sale itself is not assailed for unfairness 
in the manner of conducting it, or in repressing the bidding, that the 
property should not sell for its value, or that any improper practice was 
pursued to obtain an unfair advantage in the purchase. It is not our 
province to say whether such an arrangement should be allowed to 
vitiate the sale, and prevent the transfer of the legal title, as against 
other creditors, but the jury superadd the further finding that  this was 
not only to  secure a home for the debtor, but had the positive covinous 
intent of defrauding other creditors of the debtor. 

When this vitiating element-an actual fraudulent intent-enters 
into the transaction, even though the purchase money comes 
from the bidder, its effect in law is to annul the sale, and leave (161) 
the property accessible to the final process of another creditor 
in the enforcement of his debt. This is decided in the cases of Dobson 
v. Erwin. 18 N. C., 569, and Morris v. Allen, 32 n'. C., 203. 

I n  the latter case RUFFIN, C. J., uses this language: "In the case of 
Dobson v. Eruin, it was held, that if the debtor advance the money, or 
a considerable part of it, to make the purchase at the sale of the sheriff, 
and the purchase was made for his own use, that was a fraud, which 
zuozsld avoid the title, although the sale was a t  the instance of another, 
and for a just debt. For in such case, the sale though in form that of 
the sheriff, is by the contrivance of the debtor and the purchaser, and in 
respect of their fraudulent purpose, substantially as much a sale inter 
partes, as if there had been no intervention of the sheriff. It is the 
same thing precisely, although all the money paid to  the sheriff, be 
advanced by the person to whom he makes the deed, provided only 
there be the same intent in each case to rheat creditors." 

We were at first somewhat at a loss to  reconcile this ruling with that  
made in Crews v. Bank, 77 hi. C., 110, and in others following it- 
Young v. Greenlee, 82 N. C., 346; Black v. Justice, 86 N. C., 504, and 
Czsrrie v. Clark, 90 X. C., 355-wherein it is held that  a sale by the 
sheriff, when there has been a fraudulent suppression of bidding, in 
which the purchaser participated, is not absolutely void, though the 
sale may be impeached and a re-sale obtained, by a proceeding directed 
to  that end, instituted by an injured creditor. But these cases relate to  
conlbinations to  prevent a fair sale, and to secure the property a t  an 
under-value, which is a direct injury to the owner or to  the creditor, by 
diminishing the value of property looked to for the payment of debts, 
and lacks the distinguishing ingredient found in the other cases, to-wit, 
a pre-conceived purpose and plan, not only to  secure the estate to the 
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debtor, but in doing this to  cheat and defraud other creditors, in which 
the debtor is an active participant. 

(162) As -the allegation is that the plaintiffs have sought a remedy 
for themselves by entering upon the land and holding possession, 

and this is not controverted, we must assume such to be the fact. Hence 
this self-sought redress destroys the primary and principal cause of 
action, and no judgment for a possession already had can be given. 
Johnson v. Swain, 44 N.  C., 335; Thompson v. Reed, 47 S. C., 412; 
Norton 21. White ,  84 N.  C., 297. 

The plaintiffs are entitled to judgment declaring the validity of their 
title and the nullity of the deed from the sheriff to  their donor, but not 
for any defacement of the registry of said deeds, and not to an inquiry 
into rents and profits, since the present plaintiffs have had the occupa- 
tion ever since their title accrued by the death of their ancestor. 

There is no error in the ruling, and the judgment reformed in the 
manner directed mill be here entered for the plaintiffs, and for their 
costs. 

Xo error. Affirmed. 

Cited: Shaffner u. Gaynor, 117 N.C. 24; Credle v. Ayers, 126 K.C. 
15; Brittain u. Hitchcock, 127 N.C. 401; Womack v. Gross, 135 N.C. 
379; Byrd v. Spruce Co., 170 N.C. 435; Hodges v. Hodges, 227 N.C. 335. 

MARY TUCKER, EXECUTRIX, T-. GEORGE S. BAKER, BDMINISTRATOR. 

Statute of Limitations and Presumptions. 

1. The bond sued on in this action w i s  executed in 1859 and is therefore 
governed by the statute of limitations then in force. 

2. While the recognition of a subsisting indebtedness by the personal repre- 
sentative, and promise to pay the same, is not sufficient to revive a cause 
of action barred by a positive statute of limitations, yet i t  is competent 
to be considered in passing upon the issue of payment, and is sufficient 
to rebut the presumption of payment having been made. 

3. When more than ten years hare elapsed since the right of action arose, but 
during a portion of that  time there was no personal representative of the 
creditor who could sue, or of the debtor n h o  could be sued. whether suah 
portion of time must be left out of the computation of time during which 
the statute was running-Qucere? 

(163) CIVIL ACTION, tried before Phillips, Judge, upon a case agreed 
a t  January Tern?, 1886, of the Superior Court for FRAXKLIN 

County. 
158 



N. C.] FEBRUARY TERM, 1886. 

The present action was commenced on October 16, 1879. and its ob- 
ject is the recovery of money due on a sealed note. The facts are 
agreed on as follows: 

That  on May 25th, 1859, James Murphy executed the note under 
seal sued on, for $300, payable one day after date; that  on October 2nd, 
1859, there was a payment on the note by Murphy of $100, which was 
duly credited thereon; that  soon after such payment was made, the 
note was transferred t o  J. B. Tucker, plaintiff's testator, for value; that  
J. B. Tucker died in 1864, leaving a last will and testament, under 
which plaintiff qualified as executrix; that  James Murphy died in 1861, 
leaving a last will and testament, to  which H. Harris qualified as 
executor in 1861; that he was removed as executor in 1876, and W. H. 
Spencer was appointed administrator de bonis non, cum testamento 
annexo. 

After the appointment of Spencer as administrator, the plaintiff 
executrix presented her claim to him and demanded payment. The 
administrator answered that  there were no personal assets in his hands 
belonging to his testator, but that  there mas some land; and the plain- 
tiff demanded that  said land should be subjected to the payment of this 
debt, to which he assented, and promised that  as soon as he could by 
proper proceeding make the land assets, he would pay the debt. 

The administrator instituted proceedings against the heirs-at-law of 
said James Murphy for that  purpose, which was resisted. 

TT. H. Spencer died in September, 1877, before any decree was ob- 
tained, and the proceeding abated. 

Letters of administration were issued to the defendant Baker (164) 
as administrator de bonis non of James Murphy, October 15th, 
1879. Summons issued on October 16th, 1879. 

That  no assets have come into the hands of the defendant, and none 
went into the hands of W. H. Spencer, administrator. 

Tha t  sufficient assets to  pay the debts of James Murphy went into 
the hands of H. Harris, his executor, and that  no final account was 
rendered by said executor. 

Upon the foregoing facts i t  was adjudged that  the plaintiff take 
nothing by his action, and that  the defendant go without day and re- 
cover of the plaintiff the costs and disbursements of the action. 

From this judgment the plaintiff appealed. 

iW. Jos. B. Batchelor, for the plaintiff. 
Mr. C. M. Busbee, for the defendant. 

SMITH, C. J. (after stating the facts). The defences set up are pay- 
ment presumed from the lapse of time, unexplained, under statute, and 
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the bar of the statute to the claims of creditors not prosecuted within 
seven years after the death of the debtor. Revised Code, Secs. 18 and 11. 

There is no suggestion of the inability of the party who executed the 
note to  pay it, and he did in fact pay a part of it. So, his executor, 
Harris, had assets sufficient for the purpose, during the succeeding 
fifteen years he held that  office, and until his removal in 1876. 

During this period, from which, however, must be eliminated the 
interval from May 20th, 1861, to  January 1, 1870, by virtue of the act 
suspending the statutes of limitation and presumption, there is nothing 
to explain the delay in suing, or to  repel the presumption. Counting 
the time from the payment on the note in October, 1859, to  May 20, 
1861, and from January 1, 1870, to  the commencement of this action, 
more than ten years had elapsed, so that  the presumption that  the debt 

had been paid, mould be raised, unless, as contended by plain- 
(165) tiff's counsel, the two years between Spencer's death and the 

issue of letters of administration to  the defendant, are to  be left 
out in the count of time, or the presumption is repelled by what trans- 
pired between Spencer and the plaintiff in reference to the claim. 

I n  drawing a distinction, which for many purposes undoubtedly 
exists, between a statute that bars the remedy, and a statute which 
presumes a satisfaction of a demand, the argument for the plaintiff 
was long and exhaustive of the learning on the subject. The cases 
cited from 3 N. C.-Quilzce's Adm'r v. Ross, Adm'r, 180, and Ridley's 
Adm'r v. Tholpe, 343-do seem, the first directly and the latter by 
inference, to  sustain the contention that  the statute does not run, or 
rather that  the presumption is rebutted, by proof that during a portion 
of the ten years, there was a gap between the death and the appoint- 
ment or qualification of a representative, or the death of the latter and 
the appointment of successor, during which time there was no one to  
sue. The later authorities, cited by defendant's counsel, do not seem 
to sustain the proposition. Hamlin v. Mebane, 54 N. C., 18; Hodges v. 
Council, 86 N. C., 181; Hall v. Gibbs, 87 N. C., 4, and other cases. 

But i t  is not necessary to  pass upon the point, since there is another 
ground upon which we propose to  put our decision of the cause. 

We regard what passed between the plaintiff and the administrator 
Spencer, after the latter's appointment, as his distinct recognition of the 
subsisting indebtedness, and assuming the facts to  be true, sufficient to  
rebut the presumption, unless ten years thereafter passed before suit, 
and if this were so, during all that  subsequent interval, the presumption 
would not arise, because the successive administrators, Spencer and 
Baker, were without assets wherewith to  make payment. 

While what transpired between the plaintiff and Spencer, would not 
be sufficient to  revive a demand, barred by a positive statute limiting 
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the time for bringing the action, as was held in Fleming v. 
Fleming, 85 N. C., 127, so as to  subject to  liability the estate of (166) 
a deceased debtor, and still less so the debtor himself, even if 
what was there said was in writing-Oates v. Lilly, 84 N. C., 643-yet 
i t  is competent to  be considered in passing upon an issue of payment, 
and rebutting the presumption of its having been made, 

This is ruled in Buie v. Ruie, 24 N. C., 87, and as an authority it  is 
decisive. 

I n  this case, the late Chief Justice, then a Judge of the Superior 
Court and presiding a t  the trial, instructed the jury thus: 

"If the evidence satisfied the jury, that  such an acknowledgment had 
been made by the defendant," (who became the executrix of one and 
the administratrix of the other obligor in the note under seal sued on), 
"within thirteen years next before the issuing of the writ, that  would 
repel the presumption; but unless the acknowledgment was made 
within that  time, there was nothing to repel the presumption, and they 
would find for the defendant on the issue of payment." 

Upon the appeal, GASTON, J., delivering the opinion, says: 
"All the points made in this case in the Court below, appear to us to  

have been properly decided." 
Referring to  the term of "thirteen years" used in the charge, instead 

of the ten years prescribed in the statute, he remarks that  this inac- 
curacy furnishes no ground for reversing the judgment, for that "a 
party cannot except for error to  an instruction which he hath himself 
prayed; and the substance of the instruction was correct, as the ac- 
knowledgment, if made a t  all, was made within ten years." 

As the facts are agreed, we hold that the presumption is repelled by 
the acknowledgment. 

There is error, and judgment will be here entered for the debt, interest 
and costs, but without charging the defendant with assets. 

Error. Reversed. 

Cited: Baird v. Reynolds, 99 N.C. 473; Grant v. Gooch, 105 N.C. 
281; Waldrop v. Hodges, 230 N.C. 373. 



I N  T H E  SUPREME COURT. 

Practice-Irregular Judgment. 

1. The purpose of the summoils is to bring the parties into Court; the purpose 
of the pleadings is to give juri~sdiction of the subject matter of litigation 
and of the parties in that  connection. 

2. These a re  generally necessary, but u7hen the parties a r e  voluntarily before 
the Court, and by agreement, consent, or confession, which a r e  the same 
in substance, a judgment is rendered, such judgment is valid, although 
not granted according to the regular course of procedure. 

3. I n  passing on the motion to vacate and set aside such judgment a s  irregular, 
it is proper for the Court to inquire a s  to the facts and considerations 
which led to  such judgment. 

4. The motion to set aside such judgment should be made within a reasonable 
time, and the irregularity to warrant the  setting i t  aside should be in  
respect to some matter of substance prejudicing the party. 

5. When bhere was evidence that  two of the plaintiffs had been paid by de- 
fendant before the judgment was rendered, and that  the third had been 
paid since, i t  was proper to set the judgment aside a s  to the  former, but 
not a s  to the latter. 

6. As to the latter, the proper course was to move to have satisfaction of the 
judgment entered on the record, which the Court could do on proof of 
payment. 

This was a motion to set aside a judgment heretofore rendered in the 
Superior Court of GRANVILLE County, for irregularity, heard by Shep- 
herd, Judge, a t  Spring Term, 1885, of said Court. 

The facts were as follows: 
It appears that  on the 27th day of November, 1874, the Court of 

Probate of the County of Granville, made an order whereof the follow- 
ing is a copy: 

"Whereas, Nathaniel M. n'orwood, guardian to Charles H. Gregory, 
Robert H. Gregory and Wm. D. Gregory, has failed to  exhibit his 
account to the Judge of Probate as required by Secs. 55 and 56 of an 

act concerning guardians and wards: It is therefore ordered by 
(168) the Court, that  the said Nathaniel M. Norwood do make his 

personal appearance, and file such returns in the office of the 
Clerk of the Superior Court and Probate Judge, a t  Oxford, on Tuesday, 
the 22d day of December, 1874, or show cause why an attachment 
should not issue against him as prescribed by law." 

A copy of this order was duly served upon the said Nathaniel 31. 
Norwood, who is the present appellee, and he appeared in obedience 
to the same. 
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On the docket of the Probate Court is the following entry: 

"PROBATE COURT 
US. 

NATHANIEL M. NORWOOD. 

"Order to return an annual account, returnable December 22nd, 1874. 
Transferred to the civil issue docket." 

At the Spring Term, 1875, of the Superior Court of the county 
named, the matter above mentioned appears upon the docket of that 
Court stated thus: 

L. J. PEOPLES, agent for Petition for account 
GREGORY and others. and settlement ; 

US. exceptions to re- 
N. M. NORWOOD, port of Probate 

Guardian. Judge." 

Afterwards, at  the Special Term, July, 1875, the case again appears 
with the entry, "Continued; transferred from the Probate Court." 
Same counsel marked. 

At Fall Term, 1875, the case again appears with same counsel 
marked. No entries except "Transferred from Superior Court.'' 

At Spring Term, 1876, the case appears, and the only entry appearing 
being, "transferred from the Probate Court." 

' At the next term, the same case appears, same counsel marked, with 
the words: "April, 1875, transferred from Probate Court. Continued." 
The case was continued on the docket, with same counsel, and 
same entries, until the Spring Term, 1878, when the word "open" (169) 
was added. The word "open" was written by Mr. Hays, at- 
torney, who was making entries generally on the docket, while i t  was 
being called. 

At the next term the judgment was rendered which is sought to be 
set aside, the same counsel being then marked on the docket, and the 
following is a copy of the entry thereof: 

"NORTH CAROLINA, SUPERIOR COURT, 
GRANVILLE COUNTY. ) Fall Term, 1878. 

L. J. PEOPLES, agent and next friend of 
CHARLES H. GREGORY, ROBERT H.  
GREGORY and WILLIAM D. GREGORY, 
Plaintiffs, 

against 
NATHANIEL M. NORWOOD. 

163 
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"This cause coming on for hearing a t  this term of the Court, on 
appeal from the Probate Court for Granville County, and now being 
heard before the Court, his Honor, John Kerr, Judge, presiding, and it  
appearing to  the Court that  the defendant is indebted to the plaintiffs, 
Charles H. Gregory, Robert H. Gregory and William D. Gregory, in 
the sum of one thousand two hundred and ninety-three dollars and 
fifty cents. It is therefore considered and adjudged by the Court, tha t  
the plaintiffs do recover of the defendant, Nathaniel M. Norwood, the 
sum of one thousand two hundred and ninety-three dollars and fifty 
cents, with interest on one thousand and fifty-three dollars and twenty- 
six cents from the first day of this term, and for costs of suit, to  be 
taxed by the clerk, the same to include the sum of ten dollars to  B. H. 
Cozart, clerk, for stating the account." 

Afterwards an execution was issued upon the judgment on 21st day 
of November, 1878, and returnable t o  the next term. The return is, 
'(Not executed by order of plaintiff.'' On the costs taxed in said 
execution was a tax fee for Attorney Venable, and $10 for Cozart, 

Commissioner. 
(170) "Another execution issued June 22d, 1880. Returned satis- 

fied as to  amount of Court costs, say $38.63, herewith paid into 
office. Sheriff's fee retained. Not executed as to judgment debt and 
interest, by authority of T. B. Venable, attorney of plaintiff, as will 
appear by reference to his letter to John W. Hays, attorney for de- 
fendant, bearing date 27th September, 1880, which said letter is 
hereunto appended." 

The letter is as follou-s: 

"OXFORD, N. C.,'Sept. 27th, 1880. 
John W. Hays, Esq. 

DEAR SIR:-In regard to  the execution in the hands of the sheriff of 
Warren, in favor of Peoples & Gregory v. Norwood, I understand that  
there has been, heretofore, an agreement between Peoples and Nor- 
wood in regard to  the debt. If the costs are paid on the execution, so 
far as the debt is concerned, that  can be held for further investigation, 
but i t  is distinctly understood that  this is not in any way to affect 
the rights of the parties. 

Yours truly, 
(Signed) THOS. B. VENABLE, 

Attorney for plaintiff." 

Another execution issued 12th November, 1880, and was levied on 
the defendant's land, when further proceedings on the execution were 
stopped by injunction. 
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The Court found the following facts: 
That  Mr. Hays was employed by Mr. Norwood, and appeared for 

him before the Probate Court. That  defendant was dissatisfied with 
the account as stated by the Probate Judge, and his counsel, Mr. Hays, 
a t  his instance, said he would file written exceptions, and move 
either for an appeal, or to have the case transferred to  the Superior 
Court. 

The case was transferred to the civil issue docket of the Superior 
Court. No summons was ever issued, no exceptions were filed until 
Spring Term, 1875. Mr. Hays continued to appear for Mr. Norwood 
in the Superior Court. There was no new employment, nor any 
subsequent contract or conversation between Hays and Nor- (171) 
wood about the case. 

Norwood had actual knowledge that  the case had been transferred 
and was pending in the Superior Court, but no knowledge that  the 
proceedings had been changed, so as to make Peoples et als. parties 
plaintiffs, nor has he ever consented thereto. 

There is no order showing that  any amendment of parties was 
allowed, except the statement of the case heretofore mentioned, on 
the docket a t  the Spring Term, 1875. 

No judgment or memorandum of the judgment mas made by the 
Clerk, but simply an announcement of the balance due on the account. 
No complaint or petition was filed in either Court. Mr. Hays was 
present in the Court when the judgment was taken, and knew of it. 
The proceedings in the Superior Court was in relation to the same 
matter which was before the Probate Judge. No account was taken 
in the Superior Court, nor was any evidence heard by the Judge. The 
case was called, and the judgment was rendered upon the account 
stated by the Probate Judge. No exceptions were heard. When the 
case appeared upon the civil issue docket, Mr. Hays knew that  its 
object was to  obtain a judgment against the defendant, but did not 
communicate this to  his client. There was no transcript from the Pro- 
bate Court, but the papers were transferred. 

Upon the foregoing facts found by the Court, i t  is adjudged that  the 
judgment herein be set aside, and that  the defendant be permitted to  
plead such pleas or to  make such motions as to him may seem proper. 
That the defendant recover the costs of this motion. 

From this judgment, the plaintiff appeals to the Supreme Court. 

Mr. E. C. Smith, for the plaintiffs. 
Mr. Jos. B. Batchelor, for the defendant. 
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MERRIMON, J .  (after stating the case). The judgment in question 
was irregular, but not void. The appellants and appellee were 

(172) before the Court, in the attitude of adversary parties litigant, 
for several years, and respectively all the time represented by 

counsel, cognizant of all tha t  was done in the matter, and especially 
a t  the term of the Court a t  which the judgment was granted and 
entered, the appellee's counsel was present and had knowledge of it. 
Although the matter that  went up from the Court of Probate to  the 
Superior Court, was not such as in the ordinary course of procedure 
could entitle the appellants to  a judgment for money, and regularly 
the judgment of the latter Court ought to have been confined to the 
exceptions to  the account as audited by the Judge of Probate, never- 
theless, the Court, in the exercise of its general jurisdictional powers, 
could, by consent and agreement of the parties, take jurisdiction of 
them, and grant a judgment by agreement or confession, and such 
judgment would be valid, notwithstanding there was neither summons 
nor pleadings. The purpose of the summons is to bring the parties 
into, and give the Court jurisdiction of them, and of the pleadings, to  
give jurisdiction of the subject matter of litigation and the parties in 
that  connection, and this is orderly and generally necessary; but when 
the parties are voluntarily before the Court, and by agreement, consent 
or confession, which in substance are the same thing, a judgment is 
entered in favor of one party and against another, such judgment is 
valid, although not granted according to the orderly course of pro- 
cedure. Farley v. Lea, 20 N. C., 307; State v. Love, 23 N. C., 264; 
Stancill v. Gay, 92 N. C., 455. 

The appellee knew that  he had a matter pending before the Superior 
Court, and that  he was represented by counsel. At his instance, his 
counsel in the Probate Court, took steps to take the matter of which 
he complained into the Superior Court, and i t  is obvious that  he in- 
tended the counsel to  represent him in the latter Court, as he did do. 
The record is very meagre and unsatisfactory. It was not, as me have 
said, in the regular course of the matter before the Court, to  grant 

such a judgment, and what considerations led to  i t  do not 
(173) appear. It does not appear from anything in the record, or in 

the recitals of the judgment, that  the appellee or his counsel 
assented affirmatively to  it. There only arises the legal presumption, 
not irrebuttable, that  i t  was properly entered. 

It appears that  the appellee made affidavit in support of his motion 
t o  set the  judgment aside, to  the effect that  he did not confess the 
same, nor agree, nor assent thereto, nor authorize his counsel to do so, 
and that  in fact, he had paid two of the appellants the money due 

166 
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them, and for which they so obtained judgment, before it  was granted, 
and that  he paid to  the third appellant the sum due him after i t  was 
granted. Although the Court did not forn~ally find the facts to be so, 
i t  must be taken that  i t  was satisfied that there was reasonable ground 
to  so believe, as i t  set the judgment aside. The Court had jurisdiction 
t o  grant, and apparently had just ground for granting the judgment, 
but although the Judge signed it, i t  seeins that  the Court was not fully 
and accurately in possession of the facts, and advised as to  the con- 
siderations that  led to it. It was competent and proper for the Court 
in passing upon the motion, to  make inquiry in respect thereto. Koonce 
v. Butler, 84 N. C., 221; Weaver v. Jones, 82 N. C., 440. 

But the Court ought not to  set the judgment aside as of course, 
because of irregularity that  does not render i t  void. To warrant set- 
ting the judgment aside, the irregularity should be in respect to some 
matter of substance, that  might prejudice the complaining party t o  it, 
and the motion to  set i t  aside should be made within a reasonable time. 
Williamson v. Hartman, 92 N. C., 236; Xtancill v. Gay, supra. 

The appellee delayed making his motion to  set the judgment aside 
for more than two years, and in the meantime, several executions had 
been issued upon it, of which he had notice, and he had paid the costs 
of the Court. But i t  seems that  the acquiescence was not complete, 
and the Court below was satisfied that  the judgment was not properly 
granted, that  there was reasonable ground to believe that  the 
appellee had paid two of the appellants the money due them (174) 
from him before i t  was granted, and t o  the third one the money 
due to  him afterwards. 

We are therefore of opinion that  the motion to set the judgment 
aside was properly granted as to  the two appellants who, i t  is alleged, 
received the money due them before the judgment was granted. But  
as  to  the third one, who it  is alleged received the money due him after 
the judgment, the motion ought not to  have been sustbined, because 
it is not suggested that  as to  him, the appellee was prejudiced by the 
judgment. The latter alleges, that  he paid the former the money due 
him since i t  was granted; if this be so, he can have prompt and ade- 
quate relief by a motion in the cause to have satisfaction of the judg- 
ment entered. Foreman v. Bibb, 65 N. C., 128. It is important tha t  
judgments should not be disturbed unnecessarily nor for light cause. 

The order appealed from must be modified, as indicated in this 
opinion, and to that  end, let i t  be certified to  the Superior Court. It 
i s  so ordered. 

Modified. 
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Cited: Click v .  R. R., 98 N.C. 393; Glover v .  Flowers, 101 N.C. 
141; Gay v.  Grant, 101 N.C. 218; McMillan v .  Reeves, 102 N.C. 558; 
Everett v .  Reynolds, 114 N.C. 369; McLeod v.  Gralzam, 132 N.C. 474; 
Junge v. MacKnight, 135 N.C. 118; Miller v .  Curl, 162 X.C. 5 ;  Holmes 
v .  Bullock, 178 N.C. 379; Hargrove v .  Cox, 180 N.C. 365; Bank v. 
Edwards, 194 N.C. 310; Moseley v .  Deans, 222 N.C. 734. 

COATES BROS. v. JOHK WILKES. 

AppeaGJurisdiction of the Superior Courts-Assignment of Error- 
Injunction in  Supplementary Proceedings-Statute of Limitations. 

1. An appeal is the ac t  of the party and not of the  Court, and i t  rests on the 
appellant to show that i t  was perfected. So where an order  as made in 
Term, appointing a receiver, from which order the record showed that  
the defendant appealed, but it  did not appear that  the appeal was per- 
fected, the Court has the power, certainly by consent, after notice, to  
alter such order a t  Chambers. 

2. An appeal does not take the case beyond the control of the Superior Court, 
until i t  is perfected. 

3. I t  seems,  that  the Superior Courts have power to make a n  amendment to  
an interlocutory order in  an ancillary proceeding out of Term. 

4. If the appellant does not except to the making of such order at the time, 
he will be taken to have assented to it. 

5. By consent, the Court can grant judgment in ciril actions in vacation. 
6. A party to the record cannot assign a s  error that  a n  order made in the 

cause affects injuriously the rights of third persons who a r e  not parties. 
7. Where, in proceeding supplementary to execution, i t  is alleged that a third 

person has  property of the judgment debtor, i t  is error to restrain such 
third person from disposing of such property until the receiver can bring 
a n  action fpr its rwovery, unless such person has been1 made a party, in  
some way, to the proceeding. 

8. Proceedings supplementary to execution a re  in  effect an equitable execu- 
tion. So where after such proceedings had been instituted, the judgment 
became barred by the lapse of time; I t  w a s  he ld ,  that  this did not operate 
to  bar the proceedings. 

(175) This was an appeal from an interlocutory order made in a 
proceeding supplemental to execution, by Montgomery, Judge, 

at  Chambers in CONCORD, on October 17th, 1885. 
A former appeal in this case was heard and determined a t  the Febru- 

ary Term, 1885, of this Court. Coates v. Wilkes, 92 N. C., 376. 
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Afterwards, a t  the August Term, 1885, of the Superior Court, pro- 
ceedings were had, and the following is a copy of the material parts 
thereof: 

"This cause coming on for further orders, before his Honor W. J. 
Montgomery, Judge, a t  a Superior Court held in Salisbury, for said 
county, on the 24th of August, 1885, i t  is now adjudged and decreed 
by the Court (the plaintiff and defendant being both represented by 
counsel), that  the plaintiffs' motion for the appointment of a receiver 
herein be allowed, and that  E. K. P. Osborne, Esq., be appointed such 
receiver, and his bond be fixed at ten thousand dollars, to  be approved 
by the Clerk of this Court. It is further adjudged and decreed, that  
plaintiffs' motion for the production of the books in which are and 
were kept the accounts of Jane Wilkes, wife of defendant, be allowed 
and defendant is ordered to  produce the same when called for. 

"Appeal prayed by defendant; notice waived; undertaking (176) 
fixed a t  fifty dollars." 

The following notice was filed in the office of the Clerk of the Court, 
on the 30th day of September, 1885: 

"CAPT. JOHN WILKES:-YOU are hereby notified, that  on Saturday, 
the 17th day of October, 1885, we shall move, before his Honor W. J. 
Montgomery, Judge, a t  his Chambers in Concord, North Carolina, for 
amendment and modificaiion of the decree made a t  August Term, 1885, 
of Rowan Superior Court, appointing receiver, etc., in the supple- 
mental proceedings now pending in the Superior Court of Rowan 
County, wherein we are plaintiffs and you are defendant." 

Service of this notice was accepted September 30th) 1885. 
The following amended judgment was rendered by his Honor, a t  

Chambers : 
"The above entitled cause coming on for further hearing and orders, 

pursuant to the opinion and judgment of the Supreme Court upon the 
appeal heretofore taken, i t  is now, on motion of plaintiffs' counsel, the 
defendant's counsel being present, and resisting the same, ordered and 
adjudged, that  a receiver be appointed of the property of the defend- 
ant,  John Wilkes, wherever situate, and that  E. K. P. Osborne, of 
Charlotte, North Carolina, be and he is hereby appointed a receiver 
a s  aforesaid, and that  he give bond in the sum of five thousand dollars, 
payable to the defendant, conditioned for the faithful performance of 
his duties as such, i t  appearing to the Court that  there are no other 
supplemental proceedings instituted against the defendant. 

"It is further ordered that  the said defendant shall make no transfer 
or other disposition of his property, other than his property which may 
be exempt from execution as homestead and personal property exemp- 
tion, or any interference therewith. 

169 
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"It further appearing to the Court, from the testimony in the cause, 
that Jane Wilkes, wife of the defendant, claims the Mecklenburg Iron 
Works, machinery, tools and implements used in or connected there- 

with, and also the machinery, engine and fixtures a t  the Capp's 
(177) Hill gold mine, said iron works and gold mine being situate in 

Mecklenburg County, and more fully described in the pleadings 
and exhibits in this cause; and it  further appearing that  the said Jane 
Wilkes claims t o  own several town lots and buildings in the town of 
Charlotte, as well as the lot and residence in said town now occupied 
by her and the defendant, i t  is therefore further ordered that said 
Jane Wilkes is hereby forbidden to transfer or to  make other dis- 
position of any of said described property, till a sufficient opportunity 
be given the receiver appointed herein, to commence and prosecute an 
action or actions to recover the same. 

"It is further ordered, that  said receiver be allowed to bring and 
prosecute such action or actions in the proper Court or Courts, in the 
name of the plaintiffs herein, for the recovery of the property of the 
defendant, real and personal, wherever situate, liable for the payment 
of plaintiffs' judgment, as he may be advised by his counsel in tha t  
behalf. 

"It is further ordered, that  the defendant shall, whenever required 
in these proceedings, produce for examination the books of the Meck- 
lenburg Iron Works, kept by or under the direction of John Wilkes or 
other persons for Jane Wilkes, his wife." 

This order was made nunc pro tunc, in lieu of the former order. 
The following exceptions to  this order, were filed in the office of the 

Clerk of said Court, on the 27th day of October, 1885, by the de- 
fendant: 

I .  That  the Judge had no jurisdiction or power to  make so much of 
the said order as forbids Jane TTTilkes to  transfer or make other dispo- 
sition of the property described in the order, and which she claims as  
her own property. 

11. That  the order is erroneous, in so far as it requires the defendant 
John Wilkes to  produce for examination the books of the Mecklenburg 
Iron Works, kept by or under the directions of John Wilkes, or other 

person, for Jane Wilkes. 
(178) 111. That  i t  appears from the record, that  the judgment upon 

which these proceedings are based, is, and was a t  the time of 
making the order herein referred to, barred by the statute of limitation, 
more than ten years having elapsed since the rendition and docketing 
of the judgment a t  the time this order was moved for and when it was 
made. 
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IV. That  i t  appears in this case, that  there is real estate upon which 
the judgment was a lien a t  the commencement of the supplementary 
proceedings. 

The defendant appealed. 

Mr. Theo. F. Kluttz, for the plaintiffs. 
Mr. John Devereux, Jr., for the defendant. 

MERRIMON, J. (after stating the facts). I n  this Court, the counsel 
for the appellant insisted on the argument, that  the Judge a t  Cham- 
bers had no authority to  amend the order made in Term, appointing 
a receiver, etc., because, the appeal taken in Term, a t  once put the 
order appealed from, and the proceedings incident to it, in this Court, 
and beyond the jurisdiction of the Court below. He further insisted 
that  in any case, the Court had not power to  amend a t  Chambers an  
order made in Term. 

It does not appear that at  the time the amendment of the order made 
in Term was made a t  Chambers, the appeal taken in Term was per- 
fected, or that  i t  ever was. No presumption arises that i t  was. The 
appeal was not the act of the Court, but that  of the appellant, and 
therefore it  rests on the latter to show that  i t  was perfected, if he 
would take benefit by that  fact. No presumption arises that  he ac- 
complished what was begun. 

It is settled that  the order appealed from did not pass out of the 
jurisdiction and beyond the control of the Court, until the appeal was 
perfected. Wilson v. Seagle, 84 N. C., 110. 

Nor does i t  appear that  the appellant objected below, that the Judge 
had no power to amend a t  Chambers an order made in Term. The 
presumption therefore is that  he did not so object. It is by no means 
certain that  the Judge did not have power to  make the aniend- 
ment a t  Chambers, the order being interlocutory, and in an (179) 
ancillary proceeding, but as the appellant did not object, the 
presumption is, that he assented to, or acquiesced in, the exercise of 
the power, and i t  is certain that  if he did, the Court could make the 
amendatory order. The Court can in ordinary civil actions or pro- 
ceedings, grant a judgment out of Tern1 as in and of the Term, by 
consent of parties, although such practice is not generally encouraged. 
Shackelford u. Miller, 91 N. C., 181. 

If, however, the objections so insisted upon had merits, we would 
not be a t  liberty to  base a decision upon them, because they were not 
made in the Court below, and there is no exception in the record that 
embraces them. Such exceptions must be taken in the Court from 
which the appeal comes, and duly assigned in the record. 
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The first exception specified in the record, refers to  so much of the 
order appealed from, as forbids Jane Wilkes to  make a "transfer or 
other disposition of such property or interest," as she may claim or 
control, alleged to be that  of the appellant, until the receiver can have 
opportunity to  commence an action to  recover the same, and prosecute 
i t  to execution. 

Of this the appellant cannot complain. She is a third party. If the 
property is his, she ought to  be restrained from transferring or dis- 
posing of it. If the order is void as to her, she cannot be injured-she 
may disregard it  altogether in that  case. If on the other hand, it is 
not  void, she might have become a party to  the proceeding for the 
purpose of defending her right in that  respect, and if she did not have 
notice of an order to  her prejudice, she yet has her proper remedy. 
T t  was said on the argument, that  the appellant being her husband, 
he  might interfere in her behalf and appeal for her. A sufficient answer 
here to that  suggestion is, that  he did not purport or profess to do so. 
No appeal, so far as appears, was taken by her; indeed, she was not 
a party to  the proceeding in any way or for any purpose. 

But, as the record is before us, with a view to a just interpretation 
of the statute, me deem i t  proper to say, that  so much of the 

(180) order in questions as forbids a transfer or other disposition of 
the property by Jane TVilkes, is in our judgment erroneous, 

upon the ground that  she was not a party to  the proceedings, and no 
order requiring her to appear and answer in respect to the property in 
question had been made, and she had no notice of such order. 

The statute, (The Code, Sec. 497)) provides, that  "If it  appears 
that  a person or corporation alleged t o  have property of the judgment 
debtor, or indebted to  hini, claims an interest in the property adverse 
to  him, or denies the debt, such interest or debt shall be recoverable 
only in an action against such person or corporation by the receiver; 
but the Court or Judge may, by order, forbid a transfer or other dis- 
position of such property or interest, till a sufficient opportunity be 
given to the receiver to  commence the action, and prosecute the same 
t o  judgment and execution, but such order may be modified or dis- 
solved by the Court or Judge having jurisdiction, a t  any time, on such 
security as he shall direct." 

ve ry  clearly this section cannot be construed as implying that the 
order forbidding "the transfer or other disposition of such property or 
interest," may be made without notice to  the party t o  be affected by 
it .  Such an interpretation would produce an effect that  would contra- 
vene natural justice, as well as fundamental right. I n  some way, the 
person to be affected adversely by an order or judgment of the Court, 
must have notice of the proceeding against him, so that  he can appear, 
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and be heard in his own behalf. This section must be taken and con- 
strued in connection with Sec. 490, which provides that  "the Court or 
Judge, may by an order, require such person or corporation, or any 
officer or member thereof, to  appear a t  a time and place, and answer 
concerning" the property or debt alleged to belong to the judgment 
debtor. It moreover gives t o  the Court or Judge, authority in its or 
his discretion, to require the notice of such order to  be given in "such 
manner as may seem to  him or it to be proper." Notice must 
be given, not necessarily by summons, but as the Court or Judge (181) 
may direct, and when the party is before the Court to answer 
as required, the order forbidding "a transfer or other disposition of 
such property or interest," may be made. Thus two sections of the 
same statute may operate consistently and mithout working injustice. 

So much of the order as requires the appellant to produce for exami- 
nation the books in his possession and control, is substantially in 
accordance with what we said heretofore in Coates v .  Wilkes, 92 N. C., 
376, and the exception in that respect is therefore groundless. 

It has been repeatedly and uniformly held by this and other Courts, 
that  supplementary proceedings are largely equitable in their nature, 
and are in effect an equitable execution, whereby the property of the 
judgment debtor may be reached, that cannot be reached by the ordi- 
nary process of execution. I n  this case, the supplementary proceed- 
ings were begun within ten years next after the judgment was entered. 
It is process in the nature of an ordinary execution to  enforce the 
judgment, and must have the like effect with such execution. We are 
therefore of opinion that  the statute of limitation did not operate as 
a bar to  the proceedings-Spicer v. Gambill, 93 N. C., 378-so that  
the third exception cannot be sustained. 

The objection "that there is real estate upon which the judgment 
was a lien a t  the commencement of the supplementary proceedings," 
is without force, because it  has heretofore been in effect decided, that  
a sufficient foundation for such proceedings did exist and appeared, 
and i t  has been upheld as sufficiently regular. Besides, if any question 
could now be raised in that  respect, we would be of opinion that  there 
was sufficient ground for it, the same state of facts appearing. 

The order appealed from, in so fa r  as i t  applies to the appellant, 
must be affirmed, and to that  end let this opinion be certified to  the 
Superior Court. 

I t  is so ordered. 
No error. Affirmed. 

Cited: Green v. Griffin, 95 W.C. 52; Bynum v. Powe, 97 N.C. 378; 
Gatewood v. Leak, 99 N.C. 365; Anthony v. Estes, 99 N.C. 599; Rice 
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v. Jones, 103 N.C. 231; Adams v. Guy, 106 N.C. 277; Skinner v. Terry, 
107 N.C. 109; Osborne v. Wilkes, 108 N.C. 674; Bank v. Burns, 109 
N.C. 110; Bank v. Gilmer, 118 N.C. 670; Bernhardt v. Brown, 122 
N.C. 594; Evans v. Alridge, 133 N.C. 380; Edmundson v. Edmundson, 
222 N.C. 186. 

(182) 
S. OTHO mTILSON ET ALS. v. H. I. HUGHES. 

Claim and Delivery-Pleadings-Isme-Counter-claim-War~ant y- 
Juror-Damages. 

1. Strictly speaking, there is no such action under The Code a s  "claim and 
delivery." The action is for the recovery of a specific chattel, and the 
delivery of the chattel is a provisional remedy, ancillary, but not essen- 
tial to such action. If the plaintiff see fit, delivery of the chattel may 
be fiaived, and the action prosecuted to recover possession of the chattel, 
as  in the old action of detilzue, or t o  recover the value of the property, 
a s  in  troaer or trespass. 

2. I n  a n  action for the specific recovery of a horse, the defendant pleaded a s  a 
counter-claim, that the plaintiff sold the horse to the defendant, and, a t  
the time of the sale, warranted that  he was sound, which wlarranty was 
false, in consequence of whioh the defendant had been damaged; Held, 
that  the counter-claim arose out of the transaction set out in  the com- 
plaint, and was properly pleaded as  a counter-claim. 

3. The action of a Court is in fieri during the term. So, where a tales juror 
was challenged for cause on the ground that he had a suit pending and a t  
issue, and it appeared that a judgment had been rendered in the suit 
to which he was a party a t  the same term, from which a n  appeal had 
been taken, but not perfected; It was held, that  the challenge was prop- 
erly allowed. 

4. I n  an action for the specific recovery of a chattel, i t  is proper to submit a n  
issue ascertaining the value of the chattel a t  the time the plaintiff sold 
i t  to the defendant. 

5. Where a n  issue is submitted, to which no objection is made, the assent of 
bot~h parties will be presumed. 

6. The Court has the right, after the verdict is rendered, to propound ques- 
tions to the jury for the purpose of ascertaining whether or not i t  should 
set aside the rerdict. 

7. I n  an action for the specific recoTery of a horse, i t  appeared that the 
plaintiff sold the horse to the defendant for $60 in cash and his note, 
secured by a mortgage on the horse for $40. The plaintiff got possession 
of the horse in  the action, and sold him for $20, but after considerable 
care and attention bestowed on him, sold the horse for $50. It further 
appeared that  the horse was only worth $75 when sold, and that the 
plaintiff had gotten the larger sum by deceit, which was pleaded a s  a 
counter-claim ; Held, that bhe defendant was only entitled to  recover $5.00. 
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CIVIL ACTION, for the specific recovery of a chattel, tried before 
Clark, Judge, and a jury, a t  August Term, 1885, of WAKE Superior 
Court. 

The following is the case settled upon appeal for this Court: (183) 
When the case was called for trial, plaintiff moved the Court 

for judgment on the pleadings, upon the ground that  defendant's an- 
swer admitted that  plaintiffs were the owners and entitled to  the pos- 
session of the mare, the property in controversy. The motion was 
denied and plaintiffs excepted. 

One Thos. G. Jenkins was called as a tales juror and was challenged 
by defendant for cause, the cause assigned being that said juror had 
a cause pending and a t  issue in said Court. The facts were, that the 
juror was a party to  a cause, which had a t  a previous term of the 
Court been referred by consent. The referee had filed his report to  
this term, which report was confirmed and an appeal taken. Said case 
was the next preceding case to  this one, and this case was immediately 
called when tha t  case was disposed of, and the appeal therein had not 
been perfected, no bond having been given, and no permission ob- 
tained to appeal without bond. 

The Court allowed the challenge for cause, and plaintiffs excepted. 
The following issues were submitted: 
1. Did the plaintiff warrant the horse to  be s0und?-~4nswer. No. 
2. Did the plaintiff deceive the defendant by reason of misrepresen- 

tations or otherwise?-Answer. Yes. 
3. What damage, if any, has the defendant sustained by reason of 

the breach of said warranty, or said deceit?-Answer. $75.00, value of 
the horse when sold. 

The Court instructed the jury, that if they should find either the 
first or second issue in favor of the defendant, then, in response to  the 
last issue, they should find the value of the horse a t  the sale. 

There was no exception to  the charge, nor any exception to  evidence 
by the plaintiffs. The third issue, a t  the beginning of the case, was 
submitted, as follows : 

"What damage, if any, has the defendant sustained by reason of 
breach of said warranty, or said deceit?" 

The defendant's counsel first addressed the jury, and in his (184) 
opening speech was proceeding upon the third issue as framed, 
when his Honor from the bench interrupted counsel and said: "Upon 
reflection, I will suggest to counsel that  i t  will be better to  change the 
third issue, so that  the jury may find the value of the horse when sold." 

Defendant's counsel turned and faced the counsel for plaintiffs and 
the Court, and said: "The defendant has no objection to  the change 
in the issue as suggested." 

175 



IN T H E  SUPREME COURT. [94 

The counsel for the plaintiffs made no objection to the change, and 
counsel for the defendant proceeded to argue the third issue to the 
jury, stating that  said issue was, "what was the value of the horse 
when sold?" without objection or interruption from plaintifls' counsel. 
There was conflicting evidence as to the horse's value, some witnesses 
putting it  a t  fifty dollars, others a t  one hundred dollars. The jury 
found in response to  this issue, "seventy-five dollars, value of the horse 
when sold." 

Judgment was signed, the verdict having by consent been rendered 
to  the clerk. On the second day after the verdict, and after judgment 
signed, the plaintiffs moved for a new trial upon the ground that the 
response of the jury to the third issue was ambiguous and not respon- 
sive to the issue. The Court stated that i t  thought the response unam- 
biguous and responsive. The counsel pressing the point, the Court 
replied: "It is a very intelligent jury, and they are now in Court, and 
I will ask them what they meant." Counsel for defendant objected that  
only eleven of the jury were in the box. The Court replied: "I am 
not taking the verdict of the jury-that has been done and judgment 
is signed-but merely to satisfy my own mind if there can be any 
doubt as to what the jury meant, I will ask the foreman." Thereupon 
the foremain said, "the jury meant exactly what they had responded, 
$75 value of the horse a t  the time of the sale, under the instruction 
given by the Court." Upon the verdict, the plaintiffs moved the Court 
for judgment for the costs of the action. Motion refused and excep- 

tion by plaintiffs. 
(185) Plaintiffs insisted that  the defendant was not entitled to  

recover judgment against them upon the counter-claim set up 
in the action, and particularly not for the deceit, and if defendant had 
been so entitled to  recover, he could only recover the sum of five dol- 
lars, and not the sum of thirty-five as embraced in the judgment. The 
evidence was as follomw: The plaintiff Wilson, while on the stand, 
testified that  when plaintiffs got possession of the horse, they adver- 
tised him for sale, and sold him a t  the court-house door in Raleigh, 
under the terms of the mortgage. At the time the horse was delivered 
to  the defendant, he paid the plaintiffs the sum of $60 in cash, and 
gave his note for $40, secured by a mortgage on the horse; that the 
horse was bid off by the attorney of witness, for witness, a t  $20; that  
witness kept the horse two months, within which time the horse was 
greatly improved in flesh, he being very poor when taken from de- 
fendant, and badly affected with a disease known as scratches; that  
witness a t  the end of two months thereafter sold said horse for $50. 
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This was the only testimony on the subject." Motion for a new itrial; 
motion overruled; exception and appeal by plaintiffs. 

Mr .  J. A. Williamson, for the plaintiffs. 
No counsel for the defendant. 

~ ' ~ E R R I M O N ,  J. (after stating the facts). We observe that  this is 
called an "action of claim and delivery." Properly and strictly speak- 
ing, there is no such action. The action commonly ~ o ~ c a l l e d  is an 
action to recover the possession of personal property-some specific 
chattel-and is of the nature of the action of detinue under the com- 
mon law method of procedure. "Claim and delivery of personal prop- 
erty" is a provisional remedy, incident and ancillary, but not essential 
t o  the action. The object of such incidental provision, is to  enable 
the plaintiff, upon giving an undertaking in double the value of the 
property in question, with approved security, as required by the 
statute, to  obtain the immediate possession of the same, unless (186) 
the defendant shall give a similar undertaking and security for 
its delivery to\the plaintiff, if i t  shall be so adjudged, and for the pay- 
ment of such costs as may be adjudged against him in the action. 
Thus the property or the value of it, is made secure pending the action, 
in such way as to answer the purpose of the final judgment. This pro- 
visional remedy is peculiar to  the Code method of procedure, and gives 
the  action something of the nature of the action of replevin a t  the 
common law. 

"Claim and delivery" of the property inay be omitted, and the 
action inay be simply to recover the possession of the specific chattel, 
as in detinue, or to  recover the value of the property as in trover or 
trespass. I n  any case, i t  is incident to an action, and provisional only. 
The Code, Secs. 321-333. Jarman v. Ward, 67 N. C., 32; Alsbroolc v. 
Shields, Ibid., 333; Hopper v. Miller, 76 K. C., 402. 

The Court very properly refused to give judgment for the plaintiff 
upon the pleadings, because, while the defendant in his answer ad- 
mitted the allegations of the coniplaint, except so much thereof as 
alleged the unlawful possession and detention of the property in con- 
troversy, he alleged a counter-claim, and the plaintiff's reply to the 
same, raised issues of fact to  be tried by a jury. 

The defendant alleged in his counter-claim, that  the plaintiff, for 
the consideration specified, sold and delivered to the defendant, some 
time before the bringing of the action, a mare, the subject of the 
action, representing her to be in all respects sound, and giving his 
warranty to that  effect; that  afterwards he discovered that the mare 
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was very unsound and of little value, and this the plaintiff well knew 
a t  the time he made the false and fraudulent representations of sound- 
ness to  the defendant; and that he was thereby greatly damaged, etc. 
This alleged claim, if well founded, existed in favor of the defendant 
and against the plaintiffs, and there might be a several judgment as 

between them in respect thereto. It arose out of the transaction 
(187) set forth in the complaint, as the foundation of the plaintiffs7 

claim, and was connected with the subject of the action. It 
might well be pleaded as a counter-claim. The Code, Sec. 244; Bitting 
v. Thaxton, '72 N. C., 54; Walsh v.  Hall, 66 N. C., 233; H u ~ s t  v. 
Everett, 91 N .  C., 399. 

The exception based upon the ground that  the Court allowed the 
defendant's challenge of the juror cannot be sustained. How the action 
t o  which the juror was a party was a t  issue, does not appear with 
certainty. The appellant ought, by his exception, to  have made this 
appear with reasonable clearness. As he did not, i t  must be taken 
that  issues of fact and law were raised by the pleadings, to  be tried 
according to the course of the Court. If so, the juror's action, a t  the 
time he was challenged in this action, was still pending, and in the 
sense of the statute, rendered such juror ineligible in this action. What 
the Court had done in the action was in  fieri during the whole term. 
The Court might set aside, change, or modify its judgnient, and order 
a trial by the jury, or the appellant in that  action might perfect his 
appeal, thus vacating the judgment. Besides, both actions were tried 
a t  the same term, i t  seems, and one just after the other, so that i t  
might be, that  the juror challenged having an action, and a party to  
this action, might collude to  thwart the ends of justice. The very 
purpose of the statute allowing such cause of challenge, was to prevent, 
such possible mischief. 

The Court, during the trial, suggested to  the parties that  the issue 
in respect to  damage be so modified, as that  the jury night  "find the 
value of the horse when The parties made no objection, but i t  
is plain from what was done and said, that  they, the jury and the 
Court, accepted and acted upon the suggested modification, and i t  
must be so taken. It had been better if the modification had a t  once 
been reduced to writing when suggested, but the issue, as changed, was 
distinct and simple. Indeed, the Court, under the circumstances, ought 
to  have directed the Clerk to  draw out the issues, as modified, after 

the verdict was rendered. The Court had authority to so direct, 
(188) because the verdict was rendered by the jury and received by 

the Court, as if the modification had been drawn out in writing 
with the consent of the parties. Moreover, the Court had authority 
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to direct proper issues to be submitted, and this issue, as submitted, 
was a proper one. 

What  the Court said to the foreman of the jury, could not affect the 
regularity and validity of the verdict. The Court simply propounded 
an inquiry to  him for the purpose of obtaining such information as  
would enable it  to  determine whether or not i t  ought to  set the verdict 
aside, and direct a new trial. This i t  might do. The plaintiffs on the 
other hand might, with the same view, have shown, if they could, tha t  
they were prejudiced by the change of the issue. So far as appears, 
they did not suffer the slightest injury from it. 

It was contended on the argument, that this action is for the "claim 
and delivery," of the property specified in the complaint; that  i t  is 
peculiar and exceptional in its nature, and a counter-claim cannot be 
relied upon in i t  as a defence, because impertinent. This is a mistaken 
view. As we have said above, the action is simply one to  recover the 
property, and the provisional remedy of "claim and delivery," brought 
into it, is incidental and ancillary, its purpose being to preserve the 
property until, and to answer the purpose of, the final judgment. 
There is no reason why the defendant in such an action may not rely 
upon any counter-claim he may have, whether it  be legal or equitable 
or both, just as in other cases. 

The allegations and admissions in the pleadings and the findings of 
the jury upon the issues submitted to  them, develop fully the rights, 
legal and equitable, of the parties in respect to the matter in litigation. 
I n  view of the whole, we are of opinion that the Court gave judgment 
in favor of the defendant for too large a sum of money. 

No objection was made to the sale of the mare, under the power of 
sale in the mortgage, by the plaintiff, so far as appears, nor was it 
suggested that  she was worth more than $20 a t  the time of this 
sale. If the defendant did not approve of the sale, he ought to  (189) 
have raised his objection in some proper way before the Court. 
If the mare was cured of a disease, and otherwise much improved after 
the last mentioned sale, and sold for $50, surely the defendant was not 
entitled to this advantage and increased value. It appears that the 
plaintiff, on account of the first sale, received $80. The jury found 
that the mare a t  the time of this sale, was worth but $75. The de- 
fendant then, in view of the facts as settled, was entitled to have from 
the plaintiffs, but five dollars, and to have judgment for only that  sum; 
and to have the plaintiffs surrender the note for $40 to the end that  
the sanie might be cancelled. 

Let a judgment be entered here to  that effect. The plaintiff is en- 
titled to  judgment for the costs of the appeal. Jmlgment accordingly. 

Error. Reversed. 
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Cited: Mfg. Co. v. Barrett, 95 N.C. 38; Taylor w. Hodges, 105 N.C. 
349; Guano Co. v. Tillery, 110 N.C. 31; Hall v. Tillman, 110 N.C. 227; 
Hall v. Tillman, 115 N.C. 503; Hargrove v. Harris, 116 N.C. 419; 
Smith v. French, 141 N.C. 7;  Sewing Machine Co. v. Burger, 181 N.C. 
251, 259, 265; Ins. Co. v. Griffin, 200 N.C. 254; Piano Co. v. Loven, 
207 N.C. 100; McGee v. Frohman, 207 N.C. 481; Hancammon v. Carr, 
229 N.C. 54. 

THEOPHILUS SLAUGHTER ET ALS. V. CALEB CBNNON ET ALS. 

Statute of Limitations. 

1. An action to reopen an administration account and readjust a settlement 
made under the decree of a court of competent juri~sdiction, in  the 
absence of fraud, is barred within three years. 

2. It seems, that  parties to a decree, who accept benefits under it, cannot after- 
wards attack it, except for fraud. 

CIVIL ACTION, tried before Gudger, Judye, a t  Spring Term, 1885, of 
the Superior Court of PITT County. 

By consent of the parties, his Honor found the facts which are as 
follows: 

(190) This action, begun on February 12th, 1883, by the plaintiff, 
claiming the personal estate of Theophilus Slaughter, which is, 

or ought to be, in the hands of the defendant Caleb Cannon. who upon 
the death of the executrix appointed therein without having completed 
her administration, was appointed administrator de bonis non, with the 
will annexed, against him and the other defendants, sureties upon his 
administration bond, is to  impeach certain decrees made in the former 
court of equity, and reopen the administration account. There are 
numerous grounds set out in the con~plaint for assailing the integrity 
of the proceedings, conducted in said court of equity to  their determina- 
tion, which are not necessary t o  be specified, as the denial in the 
answer of allegations of fraud, collusion or other improper manage- 
ment by the solicitors of the parties litigant, are direct and positive, 
and co-extensive with the charges, and the facts are ascertained and 
found by the trial Judge with their consent. 

The case sent up by the Judge is as follows: 
That  Theophilus Slaughter, domiciled in Pi t t  County, having exe- 

cuted a last will and testament, died in the year 1858, and administra- 
tion cum testamento annexo, was granted to  the defendant Cannon, 
who executed a bond in the sum of fifteen thousand dollars or there- 
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abouts. That  a t  Spring Term, 1861, of the Court of Equity of P i t t  
County, a bill was filed by one class of the devisees under said will, 
against the other class, for a construction of the will, and an account 
and settlement of the same, which was transmitted to the Supreme 
Court for its decision, and by i t  decided a t  January Term, 1867. See 
.Martha Cooper and others v. Caleb Cannon, administrator and others, 
Phil. Eq., 83. That all parties in interest were parties to  this action. 
The plaintiffs therein were represented by counsel of their own em- 
ployment, F .  B. Satterthwaite and the Hon. Asa Biggs, respectable 
attorneys of that  Court, who are since dead. The defendants were 
made parties by actual service of summons by publication, represented 
by counsel of their own selection, E .  C. Yellowley and Col. George 
Singletary, the latter of whom has since died. That at Spring 
Term, 1867, of the Court of Equity of Pitt  County, i t  was (191) 
referred t o  Louis Hilliard, the Clerk and Master of said Court, 
to take and state an account of the administration by Cannon of his 
testator's estate. That the referee reported to  the Fall Term of said 
Court, showing a balance due by the administrator, on the 1st January, 
1867, of $8.412.37. At  the same Term, a decree was entered confirin- 
ing the report, a judgment rendered for the balance reported, to  be 
discharged in such notes and bank bills as the administrator had in 
his possession, which he had received from the sale of property of his 
testator. That  before Spring Term, 1868, of said Court, the defendant 
administrator paid to the Clerk and Master, in notes and bank bills, 
the property of his testator, received from sales made by him, the sum 
of $4,148.00 under said decree. That a t  Spring Term, 1868, of said 
Court, a decree was filed in the cause, as follows: ",4nd the parties 
being willing to make a coinpromise and settlement with the defendant 
as to  the balance due from him, have agreed and do hereby agree, that  
if the defendant, Caleb Cannon, will pay into office, the sum of fifteen 
hundred dollars, cash, that the same shall be received in full of the  
balance due from the defendant Caleb Cannon. It is therefore ordered 
by the Court, by consent of the parties, that  the Master may receive 
the said sum of fifteen hundred dollars, in full of the balance due from 
the defendant Caleb Cannon, and the  master is directed to divide an3  
pay over the same, as well the proceeds of the bank bills, collections 
from the notes and the sales of property, among the parties interested, 
in proportion to their respective interests, and that he make report 
of the same." 

That  very shortly thereafter, the defendant Caleb Cannon, as ad- 
ministrator, paid to  the Clerk and Master the sum of fifteen hundred 
dollars in cash, which with the proceeds of the sales of the bank bills, 
the collections from the notes and proceeds of the sales of land, was 
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paid over by said Hilliard, Clerk and Master in Equity, to Calvin Cox, 
his successor in office, by whom it was paid to these plaintiffs, and 

each one of them, in proportion to the interest of each in the 
(192) estate of their testator, and receipted for upon the books of the 

office in separate receipts, signed by each, the last receipt bear- 
ing date October 21st, 1873. 

That  at Fall Term, 1883, and continually since, these defendants 
have had property sufficient above their exemptions and liabilities to 
pay the balance due a t  Spring Term, 1868. The following is a copy of 
one of the receipts, all of the others being identical, except as to the 
amounts, dates and signature of the party: 

"Received of Louis Hilliard, Clerk for the County of Pitt, one 
hundred and twenty-eight and 40/100 dollars, i t  being my distributive 
share in the fund collected, belonging to the estate of Theophilus 
Slaughter, deceased, as per decree of the Court of Equity, made in the 
cause of F. B .  Satterthwaite, attorney, et al. v. Caleb Cannolz, ad- 
ministrator de bonis non of  Theophilus Slaughter, et al. 

her 
ELIZABETH X TUCKER. 

mark. 
Witness : 

JAMES W. FORBES. 
July 30th, 1868. 

This action was commenced on the 12th February, 1883. 
Upon t'hese facts his Honor rendered judgment that "the plaintiffs' 

action is barred," from which judgment the plaintiffs appealed. 

Mr.  J .  A. Williamson, for the plaintiffs. 
Mr.  Jos. B .  Batchelor, (Messrs. H .  A. Gilliam & Son also filed a 

brief), for the defendants. 

SMITH, C. J. (after stating the facts). Not a single fact is shown 
to exist which in any degree impeaches the fairness and good faith of 
the former proceedings to bring about a settlement of the testator's 
estate. Respectable and opposing counsel represented the parties to 

the suit. Reference was made to the clerk, to take and state 
(193) the administration account, and he did so, making his report to 

the next Fall Term, 1867, of the Court, and showing in his, the 
administrator's hands, trust funds to the amount of $8,412.37. 

A decree was entered confirming the report, and directing to be paid 
over by the administrator, the said sum, in bank bills and such notes 
as he had taken, in making sale of his testator's property. Before 
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Spring Term, 1868, he had paid into the Clerk and Master's office, in 
accordance with the decree, $4,148.00 of such funds, nearly one-half of 
the whole amount, and then the consent decree was entered, which is 
contained in the findings of the Judge. Very soon thereafter, the 
entire sum was paid into the office of the Clerk and Master by the 
administrator, in cash, which, with the other funds, on the retirement 
of the Clerk and Master, were passed over to Calvin Cox, his suc- 
cessor in office, or their shares in the funds paid to  the plaintiffs, so 
that  each has accepted his part of the whole. 

The final decree a t  Spring Term, 1868, has thus not only been fully 
executed, and the plaintiffs, in receiving their portions of the fund, 
thereby given assent to  what was done, but they have allowed the 
decree to remain undisturbed by any action on their part, for nearly 
thirteen years thereafter, and when most of the counsel, to  whom is 
now imputed a want of fidelity to  their clients, are dead, and their 
lips sealed against explanations or self-vindication. 

The authorities cited in the brief of appellees' counsel, Whedbee v. 
Whedbee, 58 N. C., 392; Xpruill v. Sanderson, 79 N. C., 466; Timber- 
lake v. Green, 84 N. C., 658, fully sustain the ruling, tha t  the present 
action, in the absence of fraud, is too late to  be entertained, and is 
barred. Aside from the delay, and the consequences of the plaintiffs 
severally taking out of the office their parts of the fund, there seems 
nothing developed in the inquiry as to  the facts, to sustain the numerous 
averments of fraud in the complaint. 

No error. Affirmed. 

STATE EX REL. ANNIE E. CARR, ADM'X, ET AL. V. W. F. ASKEW ET ALS. 

Guardian and Ward-Liability of Bond-Trustee-Interest- 
Commissions-Jury Trial-Counter-claim-Set-off-Retainer. 

1. Where a guardian has received money by virtue of his office, and for his 
ward, he cannot exonerate himself from liability by showing thtat the 
money so received was not the property of his ward, but was due to 
another person. 

2. Where a father insured his life for the benefit of his two children, both 
minors, and one died shortly after the death of the father, and the 
guardian of the other received the entire sum due under the  policy; I t  
was  held, tha t  his band was liable for this entire amount. 

3. As a general rule, when a trustee has not only neglected to invest the fund, 
but has applied i t  to his own purposes, a s  by using i t  in  his business, he 
will be charged with the highest rate of interest allowed by lam; but 
when a guardian makes regular returns for a number of years, for a par t  
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of which time he charges himself with the highest rate of interest, al- 
though he has used hhe fun~ds in his own business, he will not be charged 
with the highest rate, but only with such rate  as  he might fairly be 
expected to have been able to  make. 

4. A guardian can only be charged with compound interest to the death of his 
ward. 

5.  A guardian will be allowed commissions, although he uses his ward's money 
in his business, if he makes regular returns, so a s  to show a t  all times 
what amount is due his ward. 

6. Where the sum received was $10,000, and there was no trouble or litigation 
connected with the estate, a commission of two and one-half per cent, on 
receipts, and five per cent. on disbursements was allowed. 

7 .  Where a reference is by consent, the parties waive the right to have any 
of the issues of fact passed on by a jury. Where the reference is com- 
pulsory, the expecting party has the right to have all  i s s w s  of f a c t  which 
a r i s e  o n  the p lead ings ,  submitted to a jury, but not the questions of fact  
which arise on exceptions to the findings of fact by the referee. 

8. While one who is sued by a n  administrator, cannot set up a demand in his 
favor against the plaintiff in  his individual capacity, as  .a counter-claim 
or set-off, yet if the administrator is insolvent, and a portion of the 
recovery will belong to him in his individual capacity, such claim may be 
set up a s  a retainer in  the nature of a set-off. 

(195) This was a CIVIL ACTION, tried before Clark, Judge, a t  the 
Fall Term, 1885, of WAKE Superior Court, upon exceptions to  

the report of a referee. 
Exceptions were taken to the report by both parties, and both 

appealed from the rulings of the Court thereon. The action was brought 
in the name of the State, upon the relation of Annie E. Carr, as ad- 
ministratrix of Minnie Moore, deceased, and Albert G. Carr, husband 
of said Annie, against William F. Askew, and the other defendants, 
who were his sureties, upon the several guardian bonds given by the 
said Askew, as guardian of Minnie Moorc, to recover the amount 
alleged to be due from Askew as guardian aforesaid, to  the plaintiff, 
as administratrix of her intestate, the said Minnie Moore. 

The first bond bore date the 8th of March, 1875, and was in the 
penal sum of twenty thousand dollars, to  which the defendants Rufus 
G. Dunn, James B. Dunn and George W. Swepson were sureties. 

The second was in like penal sum, with John A. Cheatham, David 
Lewis, William A. Smith and George W. Swepson sureties, and dated 
March 5th, 1878; and the third was in the same penal sum as the 
preceding ones, dated September 13th, 1882, and was signed by W. K. 
Davis, David Lewis, and John Gatling as sureties. 

Since the execution of these bonds, George W. Swepson died, leaving 
a last will, in which he appointed Virginia B. Swepson, his sole execu- 
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trix, who bad the will admitted to  probate, and has duly qualified as 
executrix thereof, and she was made a party defendant. 

Minnie Moore died intestate and under age, in the year 1883, and 
prior to  this action, the plaintiff Annie E. Carr, was duly appointed 
administratrix of the estate of the said Minnie. 

Albert G. Carr is the husband of the said Annie E. Carr. 
The plaintiffs assigned as breaches of said bonds, in that Askew, as 

guardian, had failed and neglected t o  secure and improve the estate 
of his said ward, and has refused to account for, and deliver up 
to  the plaintiff, the estates and property of his ward, although (196) 
a demand was made upon him by her, prior to  the commence- 
ment of this action, and she demanded that  an account be taken of 
the moneys and property that has come, or ought to  have come into 
the hands of the said Askew as guardian; and for judgment against 
the defendants for the penalties of said bonds, to  be discharged upon 
the payment of the amount which shall be found due to the relator. 

The defendant W. A. Smith first filed a separate answer, admitting 
all the allegations of the complaint, except the liability of the de- 
fendant Askew, as alleged in the complaint, for the reason he had no 
knowledge or information of the matter, sufficient to  form a belief, but 
subsequently joins with the other defendants in a joint answer, in 
which all the material allegations set forth in the complaint are 
admitted. 

They further alleged in their answer, 1st. That  Minnie Moore, the 
plaintiff's intestate, was not in debt a t  the time of her death, and that  
the expenses of administration on her estate would not amount to  
more than five hundred dollars. 2d. ThatMinnie Moore left her sur- 
viving, two brothers of the half blood, and her mother, the plaintiff. 
3d. Tha t  Annie E. Carr has no property, except what she may recover 
in this action; and 4th. That the said Annie E. Carr was indebted to  
the defendant W. F. Askew for money loaned in the sum of $2,854.90, 
and they demanded that  the sum should be deducted from whatever 
amount may be ascertained in this action to be found due from Askew, 
as guardian of Minnie Moore. 

Plaintiff's replying to the answer, deny the allegations therein, except 
the second, and allege that  Minnie Moore left her surviving three 
brothers of the half blood, instead of two, as alleged, and they allege 
tha t  if the defendant had any counter-claim, it  was barred by the 
statute of limitations. 

At  the February Term, 1885, the Court, upon objection of W. A. 
Smith alone, ordered a compulsory reference to  C. M. Busbee, Esq., 
t o  take and state the account of said W. F. Askew, as guardian 
of Minnie Moore, and to hear and report upon all matters apper- (197) 
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taining to  said guardianship account, and report to  the next term of 
the Court. 

At the August Term, 1885, the referee made his report, accompanied 
by the  evidence taken before him, and a full and detailed statement of 
accounts, and the following is his findings of fact and conclusions of 
law : 

"1. That  on the day of July, 1869, James A. Moore, the then 
husband of the plaintiff Annie E.  Carr, died in the county of Wake, 
leaving two children, Minnie Moore and John C. Moore, both infants. 

2. That on the 30th day of August, 1869, the defendant William F. 
Askew duly qualified as the guardian of said infants, Minnie Moore 
and John C. Moore, under appointment of the Probate Court of TTTake 
County, and gave his bond as such guardian in the sum of twenty 
thousand dollars, with W. H.  High, and Geo. W. Swepson the testator 
of the defendant Virginia B. Swepson, as his sureties. 

3. Tha t  said infant, John C. Moore, died some time in the month of 
September, 1869, leaving him surviving his mother, the plaintiff Annie 
E .  Carr, then Annie E .  Moore, and his sister, the said Minnie Moore, 
who were his only next-of-kin. 

4. That  the said James A. Moore, a t  the time of his death, had a 
policy of insurance upon his life in the LEtna Life Insurance Company, 
in the sum of ten thousand dollars, "for the benefit of his wife, Annie 
E .  Moore, so long as she remains in widowhood, and children," and 
the amount payable under said policy, upon the death of said James 
A. Moore, was nine thousand seven hundred and eighty-nine dollars 
and eighty-one cents ($9,789.81). 

5. Tha t  the sum of sixty-five hundred and twenty-six dollars and 
fifty-four cents ($6,526.54), was paid by the said insurance company 
upon said policy, t o  the defendant William F. Askew, as guardian of 
the said infants, Minnie Moore and John C. Moore, on the 11th day 

of December, 1869, and on the same day, the sum of thirty-two 
(198) hundred and sixty-three dollars and twenty-seven cents ($3,- 

263.27), was paid by the said insurance company upon said 
policy, to  the plaintiff Annie E .  Carr, then Annie E. Moore. 

6. That on the 13th day of December, 1869, the plaintiff Annie E. 
Carr, paid to the defendant William F. Askew, as guardian of Minnie 
Moore, the sum of thirty-four hundred and seventy-three dollars and 
forty-six cents ($3,473.46), of which thirty-two hundred and sixty- 
three dollars and twenty-seven cents ($3,263.271, was the money re- 
ceived by her from said insurance company as aforesaid, and two 
hundred and ten dollars and nineteen cents ($210.19), was advanced 
by her out of her own funds in order that the amount in the hands of 
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the  defendant William F. Askew, as guardian, might be ten thousand 
dollars. 

7. That the defendant William F .  Askew charged himself in his 
returns as guardian of Minnie Moore, with the sums of money received 
by him, as aforesaid, from the said E t n a  Life Insurance Company, 
and  the said Annie E. Carr, amounting, in all, to  ten thousand dollars 
($10,000), interest on one-half thereof to be paid to  said plaintiff 

Annie E. Carr during her widowhood. 
8. That on the 13th day of December, 1870, the defendant William 

I?. Askew filed in the Probate Court of Wake County the following 
return: 

WILLIAM F. ASKEW, Guardian of Minnie iMoore, 
Dr. 

T o  cash ($610,000) received December 13, 1869, on life in- 
surance policy on the life of James A, Moore, deceased.. $10,000 00 

Interest twelve months to date .. . . . . . . . . . . . . . . . . . .  600 00 

$10,600 00 
Interest paid to widow and ward, and tax receipt, $77.16 . . . .  677 16 

One-half interest t o  be paid to  Mrs. Annie E. Moore, widow (199) 
of said James A. Moore, as long as she remains in widowhood, 
and the other half to my ward. 

(Signed) W. F. ASKEW, 
Guardian. 

Sworn and subscribed before me, this the 13th day of December, 
1870. 

(Signed) J. N. BUNTING, 
Probate Judge. 

9. That thereafter the said William F. Askew, as guardian of Minnie 
Moore, filed in said Probate Court, other returns. 

10. That on the 8th day of March, 1875, the said William F. Askew 
renewed his bond as guardian of Minnie Moore, in the sum of twenty 
thousand dollars, with the defendants R. G. Dunn, J. B. Dunn and 
G. W. Swepson, the testator of the defendant V. B. Swepson, as sure- 
ties, as alleged in the complaint. 

11. That  thereafter, on the 5th day of March, 1878, the said Wil- 
liam F .  Askew renewed his bond as guardian of Minnie Moore, in said 
sum of twenty thousand dollars, with the defendants John A. Cheat- 
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ham, David Lewis, William A. Smith and the said Geo. W. Swepson, 
as sureties, as alleged in the complaint. 

12. That  thereafter, on the 13th day of September, 1882, the said 
William F. Askew renewed his bond as guardian of Minnie Moore, in 
said sum of twenty thousand dollars, with the defendants William K. 
Davis, David Lewis and John Gatling, as sureties, as alleged in the  
complaint. 

13. That  the plaintiff, Annie E. Carr, intermarried with her co- 
plaintiff, Albert G. Carr, on or about the 13th day of December, 1875. 

14. That the said Minnie Moore died in the county of Durham, 
some time in the year 1883, still under the age of twenty-one; and 

the plaintiff Annie E. Carr duly qualified as her administratrix, 
(200) under the appointment of tlie Clerk of the Superior Court of 

said county, prior to  the institution of this action. 
15. That  the said defendant William F. Askew used and invested in 

his own business the entire sum of money received by him as aforesaid, 
amounting to  ten thousand dollars, from the tinic i t  first went into his 
hands, and never otherwise invested the same. 

16. That  all the money which went into the hands of the said de- 
fendant William F. as lie^, arose from the policy of insurance, except 
the sum of two hundred and ten doIlars and nineteen cents ($210.19) 
before mentioned. 

17. That  from the 13th day of December, 1869, to  the present time, 
money could have been loaned in Wake County, upon safe personal 
security, or real estate mortgage, a t  eight  per cent .  interest per a n n u m ;  
but taking into consideration the intervals occurring between the taking 
in and relending of loans, a continuous rate of seven  per cen t ,  per 
annum mould have been the maxiniuin that  could have been realized. 

18. That  the said defendant William F. Askew, in his said guardian 
returns, charged himself with 6 per cent. interest on the money in his 
hands, from the 13th day of December, 1869, to  the 13th day of De- 
cember, 1870; with eight per cent. from the 13th December, 1870, t o  
the 13th December, 1875; with seven per cent. from the 13th December, 
1875, to  the 13th December, 1878; and with six per cent. from the 13th 
December, 1878, to  the 13th December, 1882. 

CONCLUSIOSS O F  LAW 

1. That the defendants are liable to tlie plaintiff Annie E. Carr, as  
administratrix of Minnie Moore, for three-fourths of the amount re- 
ceived by tlie defendant T;lrilliam F. Askew from the Z t n a  Life In- 
surance Company, being four thousand eight hundred and ninety-four 
dollars and ninety-one cents, and are chargeable with the same in t he  
account herein stated. 
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2. That  the defendants are not liable to  the plaintiff Annie E. (201) 
Carr ,  as administratrix of Minnie Moore, for one-fourth of the 
amount received by the defendant VTilliam F .  Askew from the said 
B t n a  Life Insurance Company, being one thousand six hundred and 
thirty-one dollars and sixty-two cents, the same being the individual 
and personal share of the plaintiff Annie E. Moore, of the portion of 
t he  fund received by the defendant William F. Askew, as guardian of 
Jno.  C. Moore, deceased, and the same is not recoverable by her as 
administratrix in this action. 

3. That  the defendants are liable to  the plaintiff Annie E. Carr, as 
administratrix of Minnie Moore, for the amount paid to the defendant 
William F .  Askew, as guardian of Minnie Moore, by the plaintiff Annie 
E. Carr, being three thousand four hundred and seventy-three dollars 
and  forty-six cents, the same having been received by him by virtue of 
his office as guardian of Minnie Moore. 

4. Tha t  the defendant William F .  Askew, in the statement of his 
account as guardian, is not entitled to  any commissions upon his re- 
ceipts and disbursements. 

5. That  in the statement of the account of the defendant William F. 
Askew, as guardian, he is chargeable with interest a t  the rate of seven 
per cent. per annum, except as to those years in which he charged him- 
self with eight per cent. (from 1870 to 1875, both inclusive), and for 
those years he is chargeable with eight per cent. 

6. That the plaintiffs are entitled to recover of the defendants, (in 
accordance with the statement of account hereto attached), the sum of 
ten thousand and fifty-nine dollars and six cents ($10,059.06), with 
interest a t  seven per cent. per annum on eight thousand four hundred 
and fifty-one dollars and ninety-two cents ($8,451.92) thereof, until 
paid, and the costs of this action. 

The plaintiff excepted to  the report of the referee: 
I. For tha t  he finds as a conclusion of fact, in the latter portion of 

section 17 of said report, the following: "but taking into con- 
sideration the intervals occurring between the taking in and re- (202) 
lending of loans, a continuous rate of seven per cent. per annum 
would have been the maximum that could have been realized." 

The grounds of this exception are: ls t ,  that  there is no evidence to 
support this finding; and 2nd, the finding is immaterial and impertinent 
in this case. 

11. For that  number 2 of the conclusions of law is erroneous, in that  
it does not charge the guardian, W. F .  Bskew, and the other defendants, 
a s  his sureties, with the $1,631.63 mentioned therein. 
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CARE ti. ASKEW. 

111. For that  number 5 of the conclusions of law is erroneous, in tha t  
i t  does not charge the guardian, W. F. Askew, with eight per cent. 
during the whole time. 

IV. For that  No. 6 of the conclusions of law is erroneous, in that i t  
fails to charge the defendants with the sum of $1,631.63, and compound 
interest thereon, from December l l t h ,  1869, said sum of $1,631.63 
being left out of the calculation, and statement of account referred tcb 

in said section. 
The defendant William F. Askew excepts to the report of the referee. 
1. Because he does not find as a fact, that the sum of sixty-five 

hundred and twenty-six dollars and fifty-four cents, paid to the defend- 
ant William F .  Askew by the B t n a  Life Insurance Company, was re- 
ceived by said Askew, as the guardian of Minnie Moore and John C.. 
Moore. 

2. Because he finds as a fact, that  on the 13th day of December, 1869, 
the plaintiff Annie E. Carr, paid to the defendant William F .  Askew, as 
guardian of Minnie Moore, the sum of thirty-four hundred and seventy- 
three dollars and forty-six cents. 

3. Because he finds as a fact, that  the defendant William F. Askew, 
charged himself in his returns, as guardian of Minnie Moore, with the 
sums of money received by him, as aforesaid, from the B t n a  Life In- 
surance Company and the said Annie E. Carr, amounting in all to ten 

thousand dollars. 
(203) 4. Because the referee finds as a fact, that the plaintiff Annie 

E. Carr, intermarried with her co-plaintiff, Albert G. Carr, on o r  
about the 13th day of December, 1875. 

5. Because he finds as a fact, that the defendant William F .  Askew, 
used and invested in his own business, the entire sum of money received 
by him as aforesaid, amounting to  ten thousand dollars as aforesaid, 
from the time it first went into his hands, and never otherwise invested 
the same. 

6. Because he finds as a fact, that from the 13th day of December, 
1869, to the present time, money could have been loaned in Wake 
County, upon safe personal security or real estate mortgage at eight 
per cent, interest per annum. 

7. Because he finds as a fact, that from the 13th of December, 1869, 
to  the present time, a continuous rate of interest of 7 per cent. per 
annum would have been the maximum that could have been realized. 

8. Because he does not find as a fact, that all the money which went 
into the hands of the defendant William F. Askew, arose from the 
policy of insurance for ten thousand dollars, on the life of James A. 
Moore, issued by the B t n a  Life Insurance Company of Hartford, 
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Connecticut, and that the same was received by said Askew, under and 
by virtue of, and according t o  the terms of said policy. 

9. Because he does not find as a fact, that from the 13th of Decem- 
ber, 1869, to  the present time, a continuous rate of 6 per cent. interest 
per annum, is all that  could have been reahzed by the defendant 
Askew, on the fund in his hands as guardian. 

10. Because he does not find as a fact, that from the 13th of Decem- 
ber, 1869, to  the date of the death of the plaintiff's intestate, a continu- 
ous rate of interest of 6 per cent. per annum, is all that could have been 
realized by said Askew upon the funds in his hands as guardian. 

11. Because he does not find as a fact, that the defendant Askew 
paid taxes on the fund in his hands as guardian, from the time it  was 
received by him to the present time, amounting in all to fifteen hundred 
dollars. 

And the defendant William F. Askew denlands that all issues (204) 
of fact made by the exceptions of the plaintiffs or defendants to 
the report of the referee. shall be tried by a jury. 

These exceptions are either immateriaI, or substantialIy embraced 
in those taken by the defendant Askew, except those taken to the re- 
fusal of the referee to  allow the defendant Askew credit for commis- 
sions, and his refusal to  allow a jury trial on the issues of fact made 
by the exceptions. 

It m-as admitted by counsel that VT. F. Askew was appointed guardian 
of Minnie hloore, and John C. Moore, minors, and children of James 
,4. Moore, deceased, on the 30th of August, 1869, and entered into bond 
in the penal sum of twenty thousand dollars, with George W. Swepson 
and TT'. H. High as his sureties. 

,4t the October Term, 1885, the cause coming on to be heard upon 
the report of the referee and exceptions thereto, the Court adjudged 
that  the counter-claim set up by the defendants, did not contain facts 
sufficient to  constitute a cause of action, and for that  the counter-cIaim 
set up being against the relator of the plaintiff Annie E. Carr, per- 
sonally, could not be maintained, and it  was therefore dismissed. 

That  the defendant W. F. Askew was not entitled to, and that  he be 
not allowed, a jury trial, upon the issues of fact raised by the exceptions 
either of plaintiffs or defendants to  the report of the referee. 

That plaintiffs' first and third exceptions to the report of the referee 
be sustained, and that  the following, "but taking into consideration the 
intervals occurring between the taking and re-lending of loans, a con- 
tinuous rate of seven per cent. per annum would have been the maxi- 
mum that  could have been realized," in the latter portion of section 17 
of the referee's report, be and the same is hereby stricken out, the said 
finding being contrary to  the evidence. 
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That  all the other exceptions, as well those by plaintiffs as defend- 
ants, to the report of the referee, be overruled, and all the find- 

(205) ings of fact and conclusions of law, except as hereinbefore modi- 
fied by sustaining the first and third exceptions of the plaintiffs, 

be sustained and confirmed, and the case was recommitted to  the referee 
to report the an~ount  due from the defendant W. F. Askew, guardian of 
Minnie &Ioore, upon a calculation in accordance with this order. 

The referee, a t  October Term, 1885, reported that  the plaintiffs were 
entitled to  recover the sum of eleven thousand three hundred and fifty- 
four dollars and twenty-nine cents, with interest a t  eight per cent. on 
nine thousand dollars and twenty cents, from the 31st day of August, 
1885, until paid, and costs of action. 

Judgment was therefore rendered by the Court against the defendant 
W. F. Askew and the above named sureties, for the sum of twenty 
thousand dollars, to be discharged upon the payment to the plaintiff, as 
administratrix of Minnie Moore, the sum so last reported by the referee 
to  be due. 

-4nd it was further ordered and adjudged, that nothing in this judg- 
ment or the order heretofore made, should be held to prejudice the 
rights of the personal representative of John C. Moore, deceased, on 
account of the $1,631.63 and interest, mentioned in the second and 
fourth exceptions of plaintiffs. 

The plaintiffs excepted to so much of the judgment rendered upon the 
original report of the referee a t  August term, 1885, for that  said judg- 
ment overrules the plaintiffs' exceptions second and fourth to  said re- 
port, and does not charge the defendants with the $1,631.63 and interest, 
in said exceptions mentioned. 

And the defendants excepted to  said judgment, because the Court 
dismissed the counter-claim of W. F. Askew; because it  decided that  
the said W. F. Askew is not entitled t o  a jury trial upon the issues of 
fact raised by the exceptions to  the report of the referee; because i t  
decided that the first and third exceptions of the plaintiff be sustained; 
and that the following, "but taking into consideration the interval oc- 
curring between the taking in and re-lending of loans, a continuous 
rate of seven per cent. per annum would have been the maximum that 

could have been realized," in the latter portion of section 17 of 
(206) the referee's report, be stricken out, the said finding being con- 

trary to the evidence; because he decided that all the other 
exceptions to  the report of the referee should be overruled; and because 
he sustains all the findings of fact and conclusions of law of the referee, 
to  which the plaintiffs excepted. 

From this judgment, both parties appealed. 

192 
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Messrs. Samuel F.  Mordecai, R .  H .  Battle, John W .  Graham and 
W .  W .  Fuller (Mr .  Thomas Ruffin was with them on the brief), for the 
plaintiffs. 

Messrs. Spier Whitaker and Thomas M .  Argo, for the defendants. 

ASHE, J .  (after stating the facts). This is the plaintiffs' appeal, but 
we find the exceptions of the plaintiffs and defendants so bearing upon 
each other, that  me have deemed it  most conducive to  an understanding 
of the points raised and insisted on by either side, to  consider on this 
appeal all the exceptions taken by either party. 

The following facts were either not controverted, or were established 
by ample proof, taken before the referee: That  James A. Moore, the 
first husband of the plaintiff Annie E. Carr, died on the day of 
July, 1869, leaving two children, Minnie Moore and John C. Moore, 
minors of tender age. That the defendant W. F. Askew was appointed 
guardian of the said Minnie and John, on the 30th day of August, 1869; 
that  said John C. Moore died in September, 1869, leaving as his only 
next-of-kin, his mother, the plaintiff, and his sister, the said Minnie; 
that  the said James A. Moore, a t  the time of his death, had a policy of 
insurance on his life, for ten thousand dollars in the B t n a  Life In-  
surance Company, "for the benefit of his wife, Annie E. Moore, so long 
as she remained in widowhood, and children;" that W. F. Askew, as 
guardian, received from the insurance con~pany on the 11th 
December, 1869, $6,526.54, in fuil of all claims due by the com- 1207) 
pany upon the life policy of James A. Moore. and that  on the 
same day, the plaintiff Annie E. Moore (now Carr) ,  received from the 
company $3,263.27, in full of all claims on the said policy due to  her 
as widom- of the said James A. hloore, and Lhat she paid over the sum 
so received by her from the insurance company, and added thereto out 
of her individual funds, $210.00, to  make the sum of $10,000.00 with 
which Askew, as guardian, charged hiinself, as received December 13th, 
1869, in his return of December 13th, 1870, and that  he continued to 
make returns upon that basis, until 1882, when he ceased to be guardian 
by the death of his ward; that  he used this money of his ward in his 
own business without making any investment of the same. 

The plaintiff's ground of exception is, that  the Court overruled his 
2nd and 4th exceptions, and in this we think there mas error. The 
$1,631.63, which is the subject of this exception, was found by the 
referee to be a portion of the fund received by the defendant from the 
insurance company, due to  John C. Moore, who died before the fund 
was received by the defendant, when he was no longer guardian of the 
said John C. Moore. But the receipt given by the defendant to  the 
company, was signed by him as "guardian," without stating of whom he 
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was guardian, and as he was t hen  guardian only of Minnie Moore, i t  
must be intended he received it  for her, especially as in his guardian 
return of 13th December, 1870, he charged himself with ten thousand 
dollars, as guardian of Minnie Moore, which was made up by the sum 
received by the defendant and plaintiff respectively, from the insurance 
company, and $210 added thereto by the plaintiff, to make up the 
$10,000. The defendant Askew is chargeable with this sum, because he 
received it  for his ward, and charged himself with it as her guardian; 
for, i t  is held, when a guardian has received money by virtue of his 
office, and for his ward, he cannot exonerate himself from liability, by 
showing that the money was due to another, Humble v. Mebane, 89 

S. C., 410, which mas follovred and approved in Sain  v. Bailey, 
(208) 90 N .  C., 566, and Burke  v. Turner, Ibid., 588-and in this latter 

case it  was held, that the sureties were also liable, and if he was 
chargeable with the money 80 received, i t  follows that  he was also 
chargeable with compound interest thereon, until the death of his 
ward, which occurred in the year 1882. This disposes of the exceptions 
of the plaintiff, and we now proceed to consider those of the defendant. 

The first exception cannot be sustained, because it was in evidence 
that  John C. Moore died before any money was received from the 
f i t n a  Life Insurance Company. 

His second exception cannot be sustained because it was expressly 
proved by the testimony of the plaintiff Annie E .  Carr, that  she paid to 
W. F. Askew as guardian of Minnie Moore, the sum of $3,473.46, the 
amount received by her from the insurance company, and the defendant 
Askew charged himself with it. 

His third exception is met by the sworn returns of the defendant 
Askew, as guardian of Minnie Moore, to the Probate Court of Wake 
County, and by the testimony of the plaintiff. 

His fourth exception is frivolous, for i t  is immaterial in the investi- 
gation of this case, whether the plaintiff was married to  Albert G. Carr 
on the 13th day of December, or some other day, but if material, i t  was 
so alleged in the complaint and not denied. 

His fifth exception is met by his own statement accompanying his 
return as guardian, to  the Probate Court of Wake, on the 13th day of 
December, 1882, and verified by his oath. 

His sixth, seventh, eighth, and tenth exceptions appertain to the 
allom-ance of seven per cent. interest on the amount received by the 
defendant as guardian. These exceptions, we think, cannot be sus- 
tained, for the reason that  the defendant Askew, in his returns, had 
charged himself with eight per cent. from 1869, until the marriage of 
the plaintiff in 1875, and then with seven per cent. until the death of 
his ward in 3883, and after that with six per cent.; and for the further 
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reason, that  the evidence taken by the referee upon that  matter, 
varies from six to eight per cent., and me think it  was reasonable (209) 
and just, under the proofs, that  the intermediate sum of seven 
per cent. should be adopted as the average and maximum of interest 
with which the defendant should be charged, compounded until the 
death of his ward in 1883, and with simple interest after that time. 
As a general rule, when a trustee has not only neglected to  invest the 
fund, but has applied it to  his own purposes, as by using it in his trade, 
he may be charged with interest a t  the highest rate. Adams' Equity, 
664. But in this case, the defendant had annually made a fair return 
for thirteen years, and had for a good portion of that  time, charged 
himself with eight per cent. interest; that  is a circumstance which 
niight very properly have been taken into consideration by the referee, 
in exonerating him from being charged with the highest rate of interest. 

His eighth exception is without merit. It is altogether unimportant 
whether the defendant received the $10,000 "under and by virtue of, 
and according to the terms of said policy," or not. It is sufficient to 
charge him with that  amount, whether he received it all, directly from 
the insurance company, or a part of it, by donation to  his ward, from 
the plaintiff. It suffices that  he received that  amount, and charged 
himself with it in his returns. 

His eleventh exception in regard to taxes, cannot be sustained, for 
we must take it that the defendant paid no taxes on the fund in his 
hands, as taxes due upon the estate of his ward, or that  he paid any 
taxes whatever on the fund, as he did not charge his ward with the 
taxes in his returns; for i t  is fair to  presume, if he had paid them, he 
would have so charged them, as he seems to have been very particular 
and minute in his returns, in charging her with all the items of his 
disbursements. 

The defendant further excepted to  the referee's conclusions of law; 
all of which have been heretofore disposed of, in our decisions upon the 
exceptions above considered, except the second exception in the series, 
which is to  the conclusion of the referee, that  the defendant 
Askew "is not entitled to  any commissions upon his receipts and (210) 
disbursements." 

We think this exception should be sustained. It was held by this 
Court in the case of Burke v. Turner, 85 N. C., 504, "that a guardian 
is not entitled to  comniissions on money collected and used by him in 
his own business," but that  was a case where the guardian not only 
used the money in his own business, but was guilty of gross negligence 
in not making his returns, etc. I n  this case, although the guardian used 
the money of his ward for his own purposes, he made his annual returns 
with strict punctuality and fairness for thirteen years, so that  it might 
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be seen a t  all times for what sum he was liable to his wards, and he 
and his sureties were perfectly responsible. Although he violated the 
law, and abused the trust reposed in him, by the use of his ward's 
money, we do not think it was such gross malfeasance as should exclude 
him from the right to  be allowed commissions. As the sum he received 
was large, and he had no litigation, and very little trouble, except in 
paying out small sums for the maintenance and education of his ward, 
me think he should have been allowed 2% per cent. on the receipt of the 
$10,000; and five per cent. on his annual disbursements. This accords 
with the rule laid down by the Court in the case of Graves v. Graves, 
58 hi. C., 280. 

Both parties excepted to  the judgment of the Court. The plaintiff's 
exception was to the overruling of his exceptions to the report of the 
referee, Nos. 2 and 4, and these have already been disposed of by 
holding there was error in not allowing these exceptions. 

The defendant excepted to the judgment: 
1. Because the Court decided that  the defendant Askew was not 

entitled to a trial by jury upon the issues of fact raised by the report 
of the referee. 

2. Because it decided that the counter-claim of the defendant Askew 
be dismissed. 

3. Because it  decided that  the sentence "but taking into consideration 
the interval occurring between the taking in, and re-lending of 

(211) loans, a continual rate of 7 per cent. per annum, would have 
been the nlaxinlum that could have been realized," in the latter 

portion of referee's report, be stricken out. 
4. "Because it decided that all the other exceptions by the plaintiff 

to  the report of the referee should be overruled, and because it  sustained 
all the findings of fact, and conclusions of law of the referee to  which 
the plaintiff excepted." The ground of the first exception taken by the 
defendant to  the judgment of the Superior Court, presents the very 
serious and important question, whether upon a compulsory reference, 
the parties have a right to have all the issues of fact raised by excep- 
tions to  the report of the referee, tried by a jury. Though it may not 
be considered entirely as an open question, i t  is a t  least a question 
involved in so much doubt, as to  require a definite solution. 

Among the first cases in which the sections of The Code giving to the 
Courts the right to  refer cases to  referees, was Klutz v. McRenzie, 65 
N. C., 102, and there Chief Justice PEARSON, speaking for the Court, 
said, "the parties to  a case referred. were not entitled to  have the issues 
raised by exceptions taken by them before the referee, tried by a jury." 
This view is strongly maintained by RODMAN, Judge, in his dissenting 
opinion in Armfield v. Brown, 70 N. C., 32; and the Court in Overby v. 



hT. C.] FEBRUARY TERM, 1886. 

Fayetteville B. & L. ilss'n, 81 N. C., 56, and Grant v. Reese, 82 N. C., 
72, very clearly intimates an inclination to support the decision in 
Klz i t x  v. McKenxie, since the amendment to the Constitution of 1875, 
Art. 4, Sec. 8. I n  Green v. Castleberry, 70 N. C., 20, and Armfield v. 
Brown, Ibid., 32, i t  was held that  the parties had the right t o  have all 
such issues tried by a jury, but the opinion on that  point in both of 
these cases, was an obiter dictum. The Constitution, Art. 4, See. 13, 
declares, "In all issues of fact joined in any Court, the parties may 
waive the right to have the same determined by a jury, in which case 
the finding of the Judge shall have the force and effect of a verdict by 
a jury." The contemporaneous construction of this section of the 
Constitution, may be gathered from the Acts of the Legislature 
upon the subject, passed some time after the adoption of the (212) 
Constitution. 

In ,C.  C. P., Sec. 221, The Code, Sec. 393, the Legislature has defined 
what is an issue of fact, to-wit, "an issue upon a material allegation in 
the complaint, controverted by the answer; or an issue upon new matter 
in the answer, controverted by the reply, or an issue upon new matter in 
the reply, except an issue of law is joined therein." It will be seen 
from this, that  the Legislature of 1868, many of the members of which 
had been members of the Convention which adopted the Constitution 
in the same year, considered issues of fact, to  be such issues as were 
raised by the pleadings. By C. C. P., Sec. 224, and The Code, Sec. 398, 
these issues of fact must be tried by a jury, unless a trial by jury be 
waived, or a reference be ordered. 

By Sec. 244, C. C. P., The Code, Sec. 420, '(all or any of the issues in 
the action. whether of fact or law, may be referred upon the written 
consent of the parties," etc. This is a trial by a referee, and as it is 
by consent, it has been held the parties waive a jury trial of all the 
issues i n  fhe action; that  necessarily means all issues raised by the 
pleadings. 

By See. 245, C. C. P., The Code, Sec. 421, provision is made for a 
compulsory reference in certain cases there enumerated, but it is ex- 
pressly provided that  the compulsory reference under this section, 
"shall not deprive either party of his right to a trial of the issues of 
fact arising on the pleadings." The exception to this, is when questions 
of fact arise upon motion, etc., but we do not think this applies to facts 
arising on exceptions to  a referee's report. If the reference is by con- 
sent, the parties waive their right to  a trial by jury, and the referee is 
colnpelled to  decide the whole case upon the law and facts raised by 
the pleadings; but if i t  is compulsory, the parties waive nothing, and 
are still entitled to a trial by jury, as if no reference had been made, 
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and when there is no reference, the trial by the jury, of course, is 
confined to such issues as are raised by the pleadings. 

We are of opinion such was the intention of the framers of the 
Constitution of 1868. 

(213) To  put a different construction upon the section of the Con- 
stitution referred to, would open a wide door to  prolixity and 

delay in legal proceeding, attended with confusion and triflingly vexa- 
tious controversies, which i t  was the policy of the new system of pro- 
cedure to avoid, and whatever objection may have been entertained t o  
such interpretation of the Constitution of 1868, i t  is removed, we think, 
as was intimated in the case of Overby v. Fayetteville B. & L. Asso- 
ciation, 81 h'. C., 56, by the amendment to  the Constitution of 1875, 
Art. 4, Sec. 8. Our conclusion is, there was no error in the refusal of 
the Court below to allow the defendant to have the issues raised by his 
exceptions tried by a jury. 

The next exception taken by the defendant, was to the dismission by 
the Court of the defendant's counter demand against the plaintiff, for 
an alleged indebtedness to  him. Strictly, as a counter-claim, i t  cannot 
be set up against the plaintiff, because she is suing in this action in 
autre droit, and it has been held that  a counter-claim for an individual 
debt, cannot in such a case be maintained. Currze v. AWcA-eill, 83 N. C., 
176; Holliday v. McMillan, 79 N. C., 315, same case 83 N. C., 270. 

But here i t  is alleged by the defendant, that  the plaintiff is indebted 
to  him in a large sum for money loaned her, and that she is insolvent, 
and has no other means, wherewith to  pay this indebtedness, except out 
of her share of the money which she seeks to  recover from the defendant 
in this action, as administratrix of Minnie Moore. The plaintiff denies 
the debt, and also her insolvency, and pleads that  if she is indebted to  
the defendant, the debt is barred by the statute of limitations. 

These are issues of fact raised by the pleadings, and should have 
been submitted to the jury, not upon the ground of a counter-claim or 
equitable set-off, but a retainer in the nature of a set-off, which is 
founded upon the equitable principle, that  i t  would be unjust and 
against conscience t o  allow the plaintiff, if insolvent, to  receive a large 
sum of money from the defendant, in a portion of which she was 

interested, without having that  interest, whatever it  may be, 
(214) subjected to  the claim of the defendant, if established. A d a m  

Eq., 508; Pegram v. Armstrong, 82 N. C., 326. 
This exception, we think, was well taken, and should have been sus- 

tained, and the defendant is entitled to  have these issues tried by a 
jury, and if found in his favor, should have the amount so found, de- 
ducted from the amount of the plaintiff's interest in the recovery from 
the defendant. 
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Our opinion is there were errors in the particulars herein indicated; 
and that the case be remanded to the Superior Court of Wake County, 
to the end that  the following issues be submitted to  a jury: 

1. I s  the plaintiff indebted to the defendant in the sum of $2,854.90, 
or any part thereof? 

2. Is the bame or any part thereof barred by the statute of limita- 
tions-and if only a part, what part? 

3. Has the plaintiff any other means of paying her indebtedness to  
the defendant Askew, besides her interest in the recovery in this action? 

And further, that  after the verdict of the jury, the case be recom- 
mitted, that an account be taken of the indebtedness of the defendant 
to  the plaintiff as administratrix of Xinnie Moore, in accordance with 
the modification of the judgment of the Superior Court made in this 
opinion, and the further account of the interest of the plaintiff Annie 
E. Carr in the sun1 due by the defendant. Should the above issues bc 
found in favor of the defendant, then such sum so found to be due 
from her, may be deducted from the amount of defendant's liability. 

The Clerk of this Court will ascertain the aggregate amount of costs 
in both appeals, and there must be a judgment against the plaintiff and 
her sureties on the appeal for one-half of said costs. 

Error. Remanded. 

This was the defendant's appeal, in the foregoing case: and the facts 
are the same. 

ASHE, J. In  this action, it was agreed that the summons, complaint, 
answer and other pleadings, the order of reference, the report of the 
referee including the evidence, the defendant's exceptions thereto, the 
judgments and defendant's exceptions thereto, shall constitute the de- 
fendant's case on appeal for Supreme Court. 

And inasmuch as in that appeal we have deemed it advisable and 
proper to  consider and adjudicate upon the exceptions of the defendant, 
as well as those of the plaintiffs, our determination upon the exceptions 
of the defendant in that  case, must be taken and considered as our 
adjudications upon those exceptions on this appeal, and the same 
disposition made of them. 

The case is remanded on the same ground and for as like purpose as 
in that  case. 

The Clerk of this Court will ascertain the aggregate amount of costs 
in both appeals, and there must be judgment against the defendant, and 
his sureties for the appeal, for one half of said costs so ascertained. 

Modified and remanded. Remanded. 
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R. 0. BURTOS,  JR., ADM'R., r. E. P. 

hTew Trial. 

GREEN ET AL. 

Where i t  appears that  the notes of the trial hare been lost, and the Judge 
certifies that  he cannot make up the case on appeal without them, and 
the parties cannot agree on a statement of the case. and i t  further appears 
that the  appellant is in no default in perfecting his appeal, a new trial 
will be granted. 

(216) CIVIL ACTION, tried before Avery, Judge, a t  Spring Term, 
1884, of the Superior Court of HALIFAX County. 

There was a verdict and judgment for the plaintiff, and the defend- 
ants appealed. 

There was no statement of the case on appeal accompanying the 
transcript of the record which was docketed in this Court, and in 
answer to  a writ of certiorari directed to him, the trial Judge made 
return that  the notes made on the trial of the case were lost, and that 
he had no recoIlection of the matters which took place on the trial, 
and could not settle the case on appeal, without the lost notes. 

Upon this return to  the certiorari, the appellants moved in this 
Court for a new trial. 

Mr. T. AT. Hill, for the plaintiff. 
X r .  W. H .  Day, for the defendants. 

MERRIMON, J. The appellant's counsel duly stated the case upon 
appeal for this Court, the counsel of the appellees suggested amend- 
ments and objections thereto, the Judge who presided a t  the trial was 
notified of such disagreement, and requested to  settle the case upon 
appeal according to law. He took the trial papers and his notes of 
the trial and the evidence, for that  purpose. The papers and notes of 
the trial were afterwards lost. The case has not been settled, and the 
Judge now states, that  without them, he has not, and cannot obtain, 
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such information as is necessary to  enable him to settle the case. It is 
not suggested by the parties, or either of them, that  the lost papers 
may yet be found. 

It must be taken that the data, necessary to enable the Judge to 
settle the case upon appeal, cannot be supplied. I-Ie declares he can- 
not settle i t  for the lack of such information. The appellant has been 
reasonably diligent in his efforts to prosecute his appeal upon its 
merits, and is unable to  do so by no fault of his own. H e  ought not, 
therefore, to  suffer prejudice. I n  such a case the only remedy 
is t o  grant a new trial, and this will be done. Isler v. Haddock, (21'7) 
72 N. C., 119 ; Sanders v. il'orris, 82 N.  C., 243. 

The counsel for the appellees suggested that the lost trial papers 
might be supplied, as allowed by The Code, Sec. 600, and the case 
might yet be settled, as the Judge who presided a t  the trial is yet in 
office, and indeed, he might do so, if he were now out of office. This 
might be so, but for the important fact, that the Judge declares that  
he cannot settle the case without his notes of the trial and the evidence. 
It does not appear that  the parties can agree as t o  the facts and the 
grounds of exceptions taken in the course of the trial. 

To  the end that  justice may be fairly done, the appellant being in 
no default, a new trial must be granted. Let this opinion be certified 
to  the Superior Court according to law. 

It is so ordered. Venire de novo. 

Cited: Simmons v .  dndrews, 106 N.C. 202; Owens v .  Paxton, 106 
N.C. 481; iMcGowan v. Harris, 120 N.C. 140; S. v. Robinson, 143 N.C. 
624. 

JOSEPHCS BAUM ET ALS. v. THE CURRITGCK SHOOTING CLCB. 

Appeal-Statement of the Case. 

1. No appeal lies to  this Court, unless a judgment has been entered. So, where 
the Court intimated a n  opinion tha t  the plaintiff could m t  recol-er. and 
directed the issues to be found for the defendant, but entered no judg- 
ment, the appeal will not be entertained. 

2. In  such case. the Court will remand the record, in order that  the judgment 
may be entered. 

3. The statement of the case on appeal should clearly point out thse alleged 
error with sufficient certainty for the appellate court to understand 
them and so apply its rulings. 
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CIVIL ACTION for the recovery of land, tried before Shepherd, Judge, 
and a jury, a t  Fall Term, 1885, of the Superior Court of CURRITTXK 

County. 
(218) His Honor directed a verdict for the defendant on the evi- 

dence, and the plaintiffs appealed. 
The facts appear fully in the opinion. 

No counsel for the plaintiffs. 
Mr.  John Gatling, for the defendant. 

MERRIMON, J. Upon examination of the record, we find that on the 
trial, "at the close of the evidence, the court being of the opinion that 
the plaintiff could not recover, directed the issue to  be found in the 
negative." There was a motion for a new trial, which was denied. It 
seems probable that i t  was intended that  a final judgment should be 
entered in favor of the defendants, but none appears. The plaintiff 
appealed, as the record shows, from the order denying the motion for 
a new trial. It is obvious that  an appeal did not lie froin this order. 

As we can see that it was probably intended that  a proper judgment 
should be entered, which was omitted by inadvertence, we deem i t  
proper to  remand the case, to the end that  such judgment may be 
entered. 

As the appeal may come before us again, we suggest that  the case 
settled upon appeal is obnoxious to  serious objection. KO errors are 
formally assigned, nor does it  appear with reasonable certainty, if a t  
all, upon what grounds the court based its instructions to  the jury. 
There was much evidence, documentary and oral. I ts  application and 
bearings are not poiilted out, nor do the same appear from its nature 
and effect. The alleged errors must be assigned with such precision as 
that  this court can certainly see them, and apply the law. Otherwise, 
the judgment will be affirmed. 

Let the case be remanded. It is so ordered. 
Remanded. 

Cited: Holly v. Holly, 94 N.C. 640; Cameron v. Bennett, 110 N.C. 
278; Rosenthal v. Roberson, 114 N.C. 596; Carter v. Elmore, 119 N.C. 
297; Chambers v. R. R., 172 N.C. 556. 
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(219) 
THE SISGER RIAXUFACTURING CO. r. G. C. BARRETT. 

Appeal Bond. 

1. Where the record stated "plaintiff appealed. Notice waived. Bond filed." 
which was signed by the Judge, it  is a sufficient waiver in  writing of a 
formal justification of the bond, and the appeal will not be dismissed 
because the sureties do not justify in double the amount. 

2. Where i t  appears in the record that the judgment appealed from was not 
entered until after the expiration of the term, and i t  also appears under 
the signature of the Judge, that the undertaking on appeal was filed, i t  
will be presumed tthat the Court, by consent, allowed the bond to be filed 
without regard to time. 

3. This rule o n l ~  applies when the entries a r e  made by the Judge. No such 
presumption arises when they a re  made by the Clerk. 

~ IOTION by the defendant to dismiss an appeal, heard at tlie Febru- 
ary tern?, 1886, of the Supreme Court. 

The facts appear in the opinion. 

X o  counsel for the plaintiff. 
Mr. C. M .  Busbee, for the defendant. 

~IERRIMON, J. The appellee moved to dismiss this appeal, upon the 
grounds, first, that  the undertaking upon appeal was not justified in 
double the sum of money specified therein, and, secondly, that the 
undertaking was not given within ten days next after the term of the 
court a t  which the judgment was granted. 

The first ground cannot be sustained, because in the case settled 
upon appeal, i t  is stated, that "from the judgment. plaintiff appealed,- 
notice waived. Bond filed," and this is signed by the Judge. The im- 
plication from the statement is, nothing appearing to the contrary, 
that  the court accepted the undertaking without objection from the 
appellee, who, i t  is presumed, was present in person or by coun- 
sel. Such an entry is treated as a sufficient waiver in writing of (220) 
a strict and formal justification. Gruber u. Railroad Co., 92 
N. C., 1. 

And for the like reason, the second ground is without force. I t  
seems that  the judgment appealed from, was not entered until after 
the term, and about the 4th of December, 1885. It must be taken that  
this was by consent, and the Court by the like consent, allowed the 
undertaking, without regard to its date or time of filing, it, to be filed. 

This case is different from that of State v. Wagner, 91 S. C., 521. 
I n  that case, the entry held to be insufficient, was made by tlle Clerk 
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of the Court. Here the Judge states that the bond was filed, and hence 
the presumption of waiver as to the time. 

The motion to dismiss the appeal cannot be allowed. The case must 
stand for argument upon the merits in its order, a t  the next tern]. 

Motion denied. 

HIRAM GREGORY v. A. J .  FORBES. 

Appeal-Statement o f  the Case. 

Where, upon the whole el-idence, the Court intimates that  the plaintiff cannot 
recover. and in deference to such opinion he submits to a non-suit and 
appeals, if the evidence is voluminous and complicated, the appellant must 
point out, in the statement of the case, the r e l a t i o ~ ~ s  which one part of the 
evidence bears to another. and where he insists that one part  of the evi- 
dence has a special effect, the riew contended for by him should also 
appear in the case as  having been called to the attention of the Court and 
denied, otherwise th)is Court mill affirm the judgment. 

CIVIL ACTION heard before Shepherd, Judge, and a jury, at  Fail 
Term, 1885, of the Superior Court of CCRRITUCK County. 

The plaintiff appealed. 
(221) The facts upon which the appeal was disposed of, appear in 

the opinion. 

X o  counsel for the plaintiff.  
Mr. John Gatling, for the defendant. 

MERRIMON, J .  when this case was called for argument, no counsel 
appeared for the appellant. The very intelligent counsel for the 
appellee, informed us that  he was unable to  learn from the record, 
what questions of law were raised and decided in the court below, and 
what errors the appellant intended to assign, and so he declined to 
undertake to  argue the case in the present state of the record. 

It appears from the case stated, that  "upon the whole evidence, the 
Court intimated that  the plaintiff could not recover. I n  deference of 
this intimation, the plaintiff submitted t o  a nonsuit and appealed." 
No alleged errors are formally assigned, nor do grounds of error appear 
with reasonable certainty in the record. There is much documentary 
and other evidence, but its purport, bearings and application are not 
pointed out, and we are left in these respects largely to  conjecture. We 
might, or might not, reach the merits of the case, if we were to under- 
take to  hear and determine it  in its present shape. The Court will not 
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act upon such confusion and uncertainty. The alleged errors must be 
assigned formally, or appear by reasonable implication and with 
reasonable certaintv. 

Where the Court intimates the opinion upon the whole evidence, 
that  the plaintiff cannot recover, and he submits, in deference to  the 
opinion of the Court, to a judgment of non-suit, and the evidence is 
simple, and its application and bearings are manifest, i t  will be suffi- 
cient to  except generally to  the ruling of the Court. I n  such a case, 
if there be error, the Court can see and correct it. But it is different 
where, as in this case, the evidence is voluminous and complicated. I n  
such cases, the exceptions should point out the relations of one 
part of the evidence with another, when this is not apparent; (222) 
and where the appellant insists that a particular part of the 
evidence has a special bearing or effect, the view contended for by him, 
should appear as having been denied by the Court. This is essential 
to  clearness, and a just decision of the questions the appellant intends 
to  present by the record. 

It is the duty of the appellant to assign error, and make the same 
appear, if there be any. Otherwise, ordinarily, the judgment will be 
affirmed. And therefore, as errors are not sufficiently assigned in this 
case, we might a t  once affirm the judgment. As, however, the appellant 
seems to have supposed that i t  was sufficient, under a loose but un- 
warranted practice, to  send up the evidence as a mass in such cases, 
and have this court to  search without chart or compass for any pos- 
sible error of the Court in respect to it, we deem it  but just and proper 
to  afford him opportunity to  make the case upon appeal more in- 
telligible. To that end, the case must be remanded, unless the parties 
can agree t o  make the necessary amendments in this court. It is so 
ordered. 

Remanded. 

Cited: Holly v. Holly, 94 N.C. 640; Asbury v. Fair, 111 N.C. 258; 
McDougald v. Lumberton, 129 N.C. 203; Midgett v. Mfg. Co., 140 N.C. 
364; Merrick v. Bedford, 141 N.C. 505; Chandler v.  mills, 172 N.C. 
368; Chambers v. R. R., 172 N.C. 560; Mck-inney v. Patterson, 174 
N.C. 489. 
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-4ppeal from Clerk to the Judge-Statement of the Case. 

1. Where an appeal is taken from a decision of the Clerk to the Judge, the 
Clerli should prepare and send up to the Judge a statement of the case. 
embracing all the material facts passed on by him, and copies of all 
papers which came before him. 

2. Upon appeals to this Court. i t  will not affirm the judgment for want of a 
statement of the case on appeal, where the errors appear sufficientl~ 
assigned in the record itself. 

SPECIAL PROCEEDIKG heard on appeal from the Clerk, by Skipp, 
Judge, a t  Fall Term, 1885, of the Superior Court of UKIOK 

County. 
(223) This special proceeding was brought for the purpose of havins 

the land described in the petition sold for partition among the 
heirs-at-law of D. B. Austin, deceased. I n  the petition and the answers 
thereto, reference is made to an ante-nuptial agreement, made by and 
between the said Austin, and the feme defendant, Catherine Helms, 
who was his wife, and surviving widow, and who, since his death, has 
intermarried with the defendant A. M. Helms, but the same is not 
made a part  of the pleadings, nor is it set forth as an exhibit thereto. 
It was, however, considered and construed by the Clerk in his judg- 
ment and order directing a sale of the land. He  held that i t  was valid 
and operative, and excluded the said Catherine from all rights of dower 
in the land, and that she was entitlqd only to a specified interest there- 
in in lieu of dower, year's support and share in the personal estate. 
From this judgment, she and her present husband appealed to the 
Judge, who upon consideration "sustained and approved" the rulings 
of the Clerk, and from his decision they appealed to this court. 

Mr.  D. A. Covington, for the plaintiffs. 
M r .  J .  T .  Strayhorn, for the defendants. 

MERRIMON, J. (after stating the facts). The counsel for the appel- 
lants excepted to  the ruling of the Clerk, and likewise that  of the 
Judge, in respect to the ante-nuptial agreement mentioned, but it does 
not appear affirmatively how the latter came before the court. A copy 
of the agreement is sent up as a part of the transcript of the record. 

I n  this Court, the counsel for the appellees nloved, at the present 
term, t o  affirm the judgment, upon the grounds that no error is assigned 
in the record, and there is no statement of the case on appeal for this 
Court. 

206 
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The proceedings are certainly very informal, and do not present the 
exception to the decision of the Court appealed from, with precision; 
but we are of opinion that the grounds of error assigned in- 
formally, appear sufficiently in the record, to enable us to pass (224) 
upon their merits. 

Regularly, when an appeal is taken from a decision of the Clerk, 
acting as and for the Court, to the Judge thereof, he should "prepare 
a statement of the case, of his decision, and of the appeal," and sign 
the same. This statement should embrace the material facts, copies 
of necessary paper writings, or such papers themselves, to the end the 
Judge may review the decision of the Clerk appealed from upon its full 
merits. The Code, Sec. 254. And upon appeal from the decision of the 
Judge in such case t o  this Court, there should be a statement of the 
case upon appeal as in other cases. The Code. Sec. 256. 

But when the grounds of error appear sufficiently assigned in the 
record itself in terms or by necessary implication, without such state- 
ment upon appeal, the Court will consider and pass upon their merits. 
State v. Crook, 91 N. C., 536, and cases there cited; State v. Byrd, 93 
N. C., 624. 

It appears by necessary inference, that  the ante-nuptial agreement 
was before the Clerk, and considered by him, and he based his judg- 
ment in part upon it, and it  likewise so appears that  i t  was considered 
and construed by the Judge upon the appeal to him. The informal 
exceptions to the rulings of the Clerk, and the decision of the Judge, 
appearing in the record, show, by plain implication, that  the appellants 
deny the correctness of the construction placed upon the ante-nuptial 
agreement by them. The agreement is sent up as part of the transcript, 
not, it is true, in the orderly manner and connection in which it  ought 
to  appear, but still in such way as that  this Court can see its purpose 
and connection, with sufficient distinctness to  enable it  to decide the 
questions in respect to  it, intended to be presented by the appeal. It 
is not suggested that  the copy of the agreement is not a correct one 
of the original passed upon by the Clerk and Judge, and it  must be 
taken as such, and treated as if i t  were set out in its proper place, in 
connection with the errors assigned. 

The appellees are not, therefore, entitled to have their motion (225) 
to affirm the judgment, for the causes stated, allowed. The case 
must be heard and determined upon the grounds of error as they 
appear informally assigned in the record. To this end it  will be con- 
tinued, and stand for argument a t  the next term. It is so ordered. 

Motion denied. 
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Mfg. Co. v. Simmons, 97 N.C. 90; Howell v. Jones, 109 N.C. 103; 
Clark v. Peebles, 120 N.C. 32; Cornrs. v. Scales, 171 N.C. 525; Mason 
v. Comrs. of Moore, 229 N.C. 628. 

RIARXADUKE RICKS v. W. J. PULLIAM, TRUSTEE, ET ALS. 

Deeds-Fee Simple-Words of I~~heritance-Construction- 
Warranty in Fee. 

1. Where it is the manifest purpose of a deed to pass a fee. the  Court 
effectuate this purpose, if i t  can do so by any reasonable interpretation. 

2.  In  the construction of deeds, the aim of the Court is to give effect to the 
intention of the parties, and to do so, it  may transpose words and clauses 
of the instrument. Such transposition, however, must be reasonable, and 
render the whole in~strument consistent and give effect to bhe obvious 
intent. 

3. Where a clause of warranty is  interjected between the words of conveyance 
and the words of inheritance in a deed, the latter will be construed so 
a s  to qualify the quantity of the title conveyed as  well as  the warranty, 
and a fee-simple will pass. 

CIVIL ACTION to recover land, tried before Connor, Judge, a t  Fall 
Term, 1885, of the Superior Court of NASH County. 

The only evidence of title produced by the plaintiff, was a Sheriff's 
deed, dated the 13th day of February, 1843, purporting to  convey the 
land of R. H. Ricks to him, in pursuance of a sale thereof, made under 
an execution in the Sheriff's hands authorizing the same. 

Before the date of that  deed, and before the execution under which 
the sale was made created any lien upon the land in question, the said 

R. H. Ricks conveyed the same land to John E.  Lindsey, Trus- 
(226) tee, etc., by his deed, the material parts of which are as follows: 

"This indenture, made and entered into this 14th day of 
February, 1838, by and between Ruffin H. Ricks, of the county of 
Nash, and State of North Carolina, of the one part, and John E. 
Lindsey, of the county and State aforesaid, of the other part: Wit- 
nesseth, that  for and in consideration of the sum of ten dollars, to me, 
the said Ruffin H.  Ricks, in hand paid by the said John E. Lindsey, 
the receipt whereof is hereby acknowledged, have bargained and sold 
unto him, the said Lindsey, the following named property, to-wit: All 
the lands and tenements whereon I now live, composed of several 
tracts, joining the lands of Dickerson Ricks, Matthew Vick, Turner 
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P. Westray and others, said to contain 410 acres; one other tract 
called the Gandy land, adjoining the lands of Matthew Vick, Amos 
Joiner, John Barnes and others, said to  contain 700 acres more or less. 
Also all of my stock of cattle, sheep and horses, together with all my 
household and kitchen furniture, and all other of my goods and cliat- 
tels of every description, together with the following negro slaves, to- 
wit: John, Minor, Harriet and Hager; the right and title of the afore- 
said property I do warrant and forever defend unto him, the said 
John E. Lindsey, his heirs and assigns forever. I n  testimony whereof 
I have hereunto set my hand and seal this day and year first above 
written. 

RUFFIN H.  RICKS, (Seal). 
Witness: JOHN H. VICK." 

Nevertheless the above deed of sale is in trust for the following 
purposes, to-wit: "I, the said Ruffin H. Ricks, stands justly indebted 
t o  Samuel W. W. Vick, in the following sums, to-wit:" etc., etc. "Now 
if the said Ruffin H.  Ricks, shall sell and truly pay and satisfy all of 
the aforesaid debts, together with the interest, and all such necessary 
expenses which may accrue in and about this instrument, on or before 
the 15th day of April, 1838, then this instrument to  be null and 
void, and if otherwise, the said John E. Lindsey is fully au- (227) 
thorized and empowered to take into his hands and custody, all 
of the aforesaid mentioned property, or so much thereof as will pay 
and satisfy all of the within mentioned claims, and sell the same for 
cash, after giving twenty days' notice, by advertisement a t  three pub- 
lic places in the county of Nash, a t  the house of the said Ruffin H. 
Ricks; and the money arising from such sale, first to  pay and satisfy 
the within mentioned claims, in the order as they are stated, and the 
balance to  pay over to the said Ruffin H.  Ricks, his order or assigns. 

I n  testimony whereof, we, the said Ruffin H. Ricks and John E. 
Lindsey, hath hereunto set our hands and seals this the day and year 
first above written. 

RUFFIX H. RICKS, (Seal). 
JOHN E. LIXDSEY, Trustee, (Seal). 

JOHX H.  VICK." 

Afterwards, the said John E. Lindsey executed a deed for the same 
land, to Bennett Barnes, and the following is a copy of such parts 
thereof as are material here: "This indenture made this 11th day of 
November, A. D. 1841, between John E. Lindsey, of Nash County, 
and State of North Carolina, of the one part, and Bennett Barnes, of 
the county and State aforesaid, witnesseth: That for and in con- 
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sideration of the sum of two hundred dollars, to  him, the said Jno. E .  
Lindsey, in hand paid, the receipt whereof is hereby acknowledged, 
have bargained and sold to  him, the said Bennett Barnes, by virtue of 
a deed of trust executed to me by Ruffin H.  Ricks, for certain purposes 
therein mentioned, on the 8th day of April, 1841, a certain tract or 
parcel of land, conlposed of several tracts, which was sold on the 8th 
day of April aforesaid, to the highest bidder for cash, a t  the house of 
said Ruffin H.  Ricks, at  which sale the aforesaid Bennett Barnes be- 
came the last and highest bidder a t  the sum of two hundred dollars 

for the said land and tenements, etc." 
(228) "To have and to hold the said lands and premises, free and 

clear from all encumbrances made, had or done by me, my order 
or procurement; and further, I do xarrant  and forever defend the 
right and title of the aforesaid land and premises, to  him, the said 
Bennett Barnes, his heirs, executors, administrators and assigns for- 
ever, so far as the said Ruffin H. Ricks had any right to the sanie a t  
the time of executing the said trust, and a t  the time of selling the same 
under the said trust, and no further. 

"In testimony whereof I have hereunto set my hand and seal this 
day and date above written. 

J. E .  LINDSEY, Trustee. [Seal.] 
Signed, sealed and delivered in presence of 

Attest: BYN. B. TUNNELL, 
JOHN THORPE." 

The defendants claimed title under these deeds, and other mesne 
conveyances. 

The facts of the case settled upon appeal, necessary to be set forth 
here, are as follows: 

"J. E .  Lindsey died August 21st, 1883; this suit mas brought Spring 
Term, 1884. 

"The plaintiff insists that  only a life estate passed by the deed from 
Ruffin H.  Ricks to  J. E. Lindsey, and from Lindsey to Bennett Barnes, 
words of inheritance only appearing in the warranty in said deeds, and 
that  on the death of J .  E. Lindsey, the fee simple belonged to the 
plaintiff, under his deed from the Sheriff. 

"The defendant insists by proper construction and transposition of 
word 'heirs,' a fee simple was conveyed by Ruffin H. Ricks to J .  E. 
Lindsey, and by Lindsey to Bennett Barnes, and that  words of in- 
heritance were omitted by mistake of the draftsman. 

"It was agreed that if his Honor should render judgment in favor 
of plaintiff, that  he should give judgment for the possession of the land 
and for one hundred and fifty dollars damages, and the costs. 
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"His Honor being of opinion, upon inspection of the deeds put (229) 
in evidence, that  i t  was the intention of the parties to  convey a 
fee simple by said deeds, and also that a fee simple passed by the deed 
from Ruffin H .  Ricks to  J. E. Lindsey, rendered judgment against the 
plaintiff for costs." 

The plaintiff having excepted, appealed to this Court. 

Mr. Hugh F. Murray, for the plaintiff. 
1Messrs. B. H. Bunn and Jacob Battle, for the defendant. 

MERRIMOX, J. (after stating the facts). We are of opinion that both 
the deeds in question contained words of inheritance sufficiently ex- 
pressed, and that  they each passed the fee simple. I t  is very manifest 
from their purpose, scope and terms, although confusedly expressed, 
that  the parties to  them respectively, intended to pass the fee. And 
if the Court can give them any reasonable interpretation that  will 
effectuate this purpose, i t  must do so. I n  the construction of such 
instruments, the aim of the Court is t o  give effect t o  the intention of 
the parties. It seeks to do so. And with this view, it  will have regard 
to  the whole instrument, and not simply the orderly parts; i t  may, 
and ought, if need be, transpose words, clauses and sentences, and 
sometimes parts of sentences not in juxtaposiiion. Such transposition, 
however, must be reasonable, render the whole instrument consistent, 
and give effect to  the obvious intent. Xta.ford v. Jones, 91 N. C., 189; 
Broome's Legal Maxims, 445. 

The deeds before us are very confused in their provisions. While 
the general purpose of each is plain, their several parts are disjointed, 
disorderly and obscure. It was conceded on the argument, that they 
were ill drawn, informal and not punctuated a t  all. So that  the court 
is left much a t  large to  decipher the meaning, relation and bearing of 
their constituent parts. 

As to  the one first mentioned: The warranty clause is interjected 
between the operative words of conveyance and the words of inherit- 
ance. The latter were intended to apply and refer to, and be read in 
connection with, the words of conveyance, and fix the quantity 
of the title conveyed, as well as the clause of warranty-other- (230) 
wise, they would be meaningless and mere surplusage. Why 
warrant the title to  the heir, if it was intended that  only a life estate 
should pass by the deed? In  such case, the heir could have no estate 
-there would be no fee to  warrant! But treating the words of in- 
heritance as fixing the quantity of the estate conveyed, they would 
have meaning and operative force, and render the conveying clause 
of the deed, and the clause of warranty, consistent, and effectuate the 
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intent. Thus interpreted, the clauses referred to  must be taken as if 
they were written in the proper connection, thus, "have bargained and 
sold unto him, the said Lindsey the following named property, 
* " *, unto him the said John E. Lindsey, his heirs and assigns 
forever, the right and title of the aforesaid property I do warrant 
and forever defend unto him, the said John E. Lindsey his heirs and 
assigns forever." 

And for like reason, the second deed mentioned must be taken as if 
written in the proper connection, thus, "To have and to hold the said 
lands and premises * * * to  him, the said Bennett Barnes, his 
heirs, etc., * * " and further I do warrant and forever defend, 
the right and title of the aforesaid land and premises, to  him the said 
Bennett Barnes, his heirs" etc. 

It seems to us that  such interpretation is not unreasonable; it 
renders material parts of each deed referred to, consistent with each 
other, while i t  gives just effect to  the clear intent of the parties to each. 

What we have said, is in effect sustained by numerous similar cases 
decided by this Court. We cite only that  of Stell v. Barham, 87 N. C., 
62, in which several others are referred to  and commented upon. 

The judgment must be affirmed. 
No error. Affirmed. 

MR. JUSTICE ASHE dissented from the decision of this case on the 
ground that  it is not supported by the decision in Stell v. Barham, 87 
N. C., 62. 

Cited: Graybeal v. l>avis, 95 N.C. 514; Hicks v. Bullock, 96 N.C. 
169; Winborne v. Downing, 105 N.C. 23; Anderson v. Logan, 105 N.C. 
271; Saunders v. Saunders, 108 N.C. 332; Real Estate C'o. v. Bland, 
152 N.C. 230; Whichard v. Whitehurst, 181 N.C. 81. 

(231) 
J. W. GRANT. ,%DM'R. V. W. H HUGHES, EX'TR. 

Agreement-Accounts of Executors-Evidence-Statute of 
Limitations. 

1. Where i t  was agreed by counsel that  the Judge in the Court below might 
decide from the pleadings, admissions, and inspection of an account 
offered in evidence, whether the plaintiff was entitled to  judgment, I t  
was held in effect, submitting the case as  a "case agreed." 
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2. The ex parte accounts of executors and administrators passed upon by the  
Probate Judge, a r e  only prima facie evidence of correctness. They may 
be attacked by the next of kin, or any other person interested in the 
estate. (The Code, See. 1399). 

3. Where a n  action is brough't to compel a settlement of the estate of a n  
intestate in the hands of his administrator. the administrator is a trustee 
of a n  express trust, and the statute of limitations does not apply. 

4. The statute of limitations does not run, when there is no one in esse 
capable of suing. 

5. Where a n  administrator pleaded a final account, taken ex parte by hhe 
Probate Judge, in bar of a n  action by the next of kin, but the answer 
\%-as vague and indefinite, and contained unsatisfactory statements in 
regard to the administrator's dealings with the estate, I t  was held, that  
it was proper to order a reference to re-state the administration account. 

CIVIL ACTION, tried before Graves, Judge, a t  Spring Term, 1885, of 
the Superior Court of NORTHAMPTON County. 

It appears that  in the month of July, 1861, John M. Calvert, of the 
county of Northampton, died intestate in that  county, and on the first 
day of September of that  year, Samuel Calvert was duly appointed 
and qualified as administrator of his estate, and took possession 
thereof. 

Afterwards, Sainuel Calvert, of the same county, died therein, in 
the year, 1881, as was a t  first supposed, intestate, and the defendant 
W. H.  Hughes, was appointed administrator of his estate. Afterwards, 
however, i t  was discovered that  he left a will, which was duly 
proven, and the defendant duly qualified as executor thereof. (232) 

Before the beginning of this action, the plaintiff was appointed 
and duly qualified as administrator de bonis non  of the first above 
named John M. Calvert, on the 27th day of December, 1881. 

This action mas brought on the 28th day of December, 1881, t o  
compel an account and settlement of the estate of the intestate of the 
plaintiff, that  came, or ought to have come, into the hands of Samuel 
Calvert, his administrator, now deceased, of whose will, the defendant 
is executor, and to recover such sum of money as may be ascertained 
to be due to  the plaintiff. 

The defendant, in his answer, admits the facts above stated, and 
pleads matter of defence as follows: 

"And for a further defence to  said action, and as a plea in bar 
thereto, the defendant says that his testator, the said Sainuel Calvert, 
has fully administered the said estate of John M. Calvert, which came 
into his hands. That  he has collected all of the assets belonging to 
said estate that  could be collected; that  he has paid all of the debts 
due by said estate; that  he has paid over the balance in his hands to  
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those who were entitled to  receive the same, to-wit: the widow and 
children of the said John M.  Calvert; that he has filed his final account 
of his dealings with said estate in the Probate Court of Northampton 
County, on the first day of June, 1874, together with his vouchers, and 
also the amounts advanced as aforesaid, together with the vouchers 
for the same; that said final account was examined and approved by 
N. R. Odom, Probate Judge of Northampton County, and entered of 
record in said court; and the said vouchers filed therein, on said first 
day of June, 1874; that the same was in all respects full and fair and 
correct; that  on said final accounting, there was a balance ascertained 
to be due said estate of $7,528.24, which belonged in equal parts to  
the widow and the two children of said John M. Calvert, they being 

his only heirs; that  a large portion of said balance arose from 
(233) the sale of the Rix and Underwood tracts of land, to-wit: $1,750 

and $1,076.08, which said tracts of land have been claimed by, 
and are now in possession of the heirs of said john M. Calvert, and 
ought to  be credited in favor of defendant. 

"That of said balance there was found to be due the widow, on said 
final accounting, the sum of $1,266.84 of her third part, she having 
received the rest that  was due her, as was shown by the vouchers filed 
as aforesaid; that of her third part of said balance, i t  mas ascertained 
that  E. V. Calvert, one of the children, had been paid the whole, and 
was in debt to  the said Samuel Calvert in the sum of $226.31 ; that of 
his third part of said balance, i t  was ascertained that  Matt.  Calvert, 
the other of the said children, had been paid the whole by the said 
Samuel Calvert, and was in debt $1,314.54; that  since said final 
accounting, the said Samuel Calvert has received on the claim against 
Motley & Bowers, for the stock of goods sold them, and which claim 
the said administrator thought a t  the time could not be collected a t  
the date of said accounting and as reported, the sum of about $1,000, 
and out of said sum has fully paid off and discharged the balance due 
the widow as aforesaid, and has fully settled with the children for 
their part of the same; that the estate came into the hands of his 
testator during the uncertain period of the war, when it  was difficult 
to  make collections, and defendant alleges that the large balance, and 
the credits realized by his testator, and with which he charged himself 
in said final accounting, to-wit: the sum of $20,716.15-shows great 
diligence on his part, and places his administration of the estate above 
suspicion; that  many of the bonds and accounts were insolvent by 
reason of the war, and the amounts realized on them sometimes the 
result of troublesome litigations; that the plaintiff's cause of action 
arose more than three years before the bringing of this action, and 
defendant pleads the statute of limitations; that  the plaintiff's cause 
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of action arose more than six years before the bringing of this action, 
and defendant pleads the statute of limitations. 

"This action was not commenced within ten years after the (234) 
cause of action accrued, and the defendant expressly pleads the 
statute of limitations." 

To this part of the answer, the plaintiff replied as follows: 
"The plaintiff, replying to the n e r  matter set out in defendant's 

answer, says: 
"I. That the facts set out in allegation KO. 8 are not true, save and 

except so much thereof, as states that  the said Samuel Calvert did, 
after said so-called final account, collect $1,000 on account of said 
estate; and the plaintiff further alleges, that at the time said final 
account purports t o  have been filed, to-wit: on June ls t ,  1874, the 
widow of John &I. Calvert was dead, and had been dead for a long 
time, to-wit: since the year 1868; and no administration was ever 
taken on her estate; that Matt  Calvert, one of the children of said 
John M. Calvert, died before said account purports to  have been filed; 
and no administration was taken out upon the estate of said Matt  
Calvert, until after the death of defendant's testator, to-wit: in 1873; 
and that  the child of said John &I. Calvert, to-wit: Virginia Calvert, 
was a minor under the age of twenty-one years a t  the time said final 
account purports to have been filed; and was under the age of twenty- 
one years a t  the time of the death of said Samuel Calvert." 

It was admitted that  the widow of John PI. Calvert died in May, 
1872; that Mat t  Calvert, one of the children, died in March, 1874; 
that  E. V. Calvert, the other child, (now Mrs. Iloore),  was born July 
6th, 1860; that no administration has ever been taken out upon the 
estate of the widow; and none upon the estate of Matt.  Calvert, until 
after the death of Samuel Calvert, said adniinistration being taken out 
on the 27th day of December, 1881; that plaintiff qualified as ad- 
ministrator de bonis non upon the estate of John 31. Calvert before 
the comnlencement of this action; that  Matt.  Calvert was born the 
1st of January, 1850; and that the said widow, Matt.  Calvert and 
E. V. Calvert (now Mrs. L. L. illoore), were the only heirs and dis- 
tributees of John 31. Calvert. 

I n  support of his plea in bar of an account, the defendant (235) 
introduced in evidence to the Court, the account filed by Sam- 
uel Calvert on the 1st day of June, 1874, bcfore the Probate Judge. No 
other testimony was introduced by plaintiff or defendant. 

Plaintiff's counsel then said that his Honor could decide from the 
pleadings, admissions and inspection of said account, whether the 
plaintiff were entitled to  the judgment demanded by him, to which 
defendant's counsel agreed. 
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His Honor held that said account was a final account, but not a 
bar t o  plaintiff's action. His Honor overruled the plea of the statute 
of limitations, and gave judgment that  the plaintiff was entitled to  an 
account, as asked for in his complaint, and adjudged that  the cause 
be referred to  R. 0. Burton, Jr., to  state an account of the estate of 
John M. Calvert, which came, or ought to have come, into the hands 
of Samuel Calvert as his administrator, and report to the next term 
of the Court. 

The defendant having excepted, appealed from this judgment to 
this Court. 

Messrs. W. C. Bowen and Spier Whitaker, for the plaintiff. 
Messrs. Thos. W. Mason and R. B. Peehles, for the defendant. 

MERRIMON, J. (after stating the facts). It must be assumed that  
the parties agreed that the Court should take the papers, and upon 
the pleadings, admissions and inspection of the "account" relied upon 
by the defendant as a bar to the action, give such judgment as the 
law allowed. It would savor of trifling with the Court, to  agree that  
i t  should simply decide that the plaintiff was or was not entitled to  
the judgment demanded in the complaint, and then stop without giving 
an appropriate judgment. 

The obvious effect of the agreement as it  appears in the record was, 
that  the Court should accept and act upon the material facts, as they 
appeared in the record, and give such judgment upon the whole case-- 

the law and facts-as the law might allow. It was not a case 
(236) where the parties agreed to a "trial by the Courtn-that is, to  

waive a trial by jury, and stipulate that the Court should find 
the issues of fact and law, as allowed by The Code, Sees. 416, 417. 
Practically, the parties submitted to the Court for its judgment "a 
case agreed," and i t  must be so treated. 

The defendant alleges as matter of defence, and as a bar to  the 
action, that  his testator, in his life time, fully administered the estate 
of the intestate of the plaintiff, and "filed his final account of his deal- 
ings with said estate in the Probate Court of Northampton County. on 
the first day of June, 1874, together with his vouchers," and that this 
account was examined and approved by the Judge of Probate, and 
entered of record in that court, etc. 

The account thus filed and approved, was not a bar to  this action, 
nor would it  be to an action by the next of kin, or indeed, of any 
person t o  be affected by it. It was not conclusive as to  any person 
interested, whether it be governed by the law as i t  prevailed before or 
since the statute, (The Code, Sec. 1399), became operative. This 
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statute simply makes the approval of such account by the Clerk of 
the Superior Court, acting in his capacity as probate officer, "prima 
facie evidence of its correctness." It was an ez parte statement, arid 
the statute only shifted the burden of proof as to what it contained, 
to  those who might have occasion to  question its correctness. Villines 
v. Norfleet, 17 N. C., 167; Heilig v. Foard, 64 h'. C., 710; University 
v. Hughes, 90 N. C., 537; Temple v. Williams, 91 ST. C., 82. 

The Court properly held that the statute of limitation, invoked by 
the defendant, did not bar the action. The action is not brought upon 
the official bond as administrator of the testator of the defendant. It 
is brought to  compel an account and settlement of the estate of the 
intestate of the plaintiff in his hands in his life-time. He was a trustee 
of an express trust, and the statute of limitation did not apply. 

Nor could the defendant avail himself of the equitable defence of 
lapse of time. The demand for an account and settlement of 
the estate was not, under the circumstances, a stale demand. (237) 
The administration began in September, 1861. The lapse of 
time next thereafter, until the first day of January, 1870, must be 
excluded, as directed by the statute. (The Code, Sec. 137). The widow 
of the intestate of the plaintiff died in May,  1872, and there has been 
no administration as to  her, and, therefore, no one who could sue for 
her distributive share of the estate. There were only two of the next 
of kin, a son and a daughter. The son died in March, 1874, and there 
was no administration as t o  him, until the 27th day of December, 
1881. The daughter did not come of age until the 26th day of July, 
1881, and she became covert before she came of age. The testator of 
the defendant died in 1881. 

This action was begun on the 28th of Deceniber, 1881, the day next 
after the plaintiff qualified as administrator. So that less than two 
and a half years ran against the widow in her lifetime; less than four 
and a half years against the son while lie lived, and none against the 
daughter. The time during which there was no one capable of suing 
should not be counted. Obviously, therefore, lapse of time should not 
be allowed to  bar this action. Falls v. Torrance, 9 N. C., 490; Falls 
v. Torrance, 11 N. C., 412; Petty v. H a ~ m a n ,  16 X. C., 19.1; Ivy v. 
Rogers, 16 N. C., 58; Hodges v. Comcil, 86 N. C., 181. 

We think that  the judgment directing an account, and ordering a 
reference t o  that  end, was well warranted by tvhat appeared in the 
case as submitted to the Court. Granting that  the account filed by 
the testator of the defendant, as administrator of the intestate of the 
plaintiff, was prima facie evidence of its correctness, the facts admitted, 
and others stated in the answer. show very clear!y that  the estate was 
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not fully administered, settled and distributed, as i t  should have been, 
and as the law required. I n  one part of the answer it is stated, that 
he "paid over the balance in his hands to the widow and children" of 
his intestate-in another part i t  is stated, that on the "final accounting 

there was a balance ascertained to be due said estate of 
(238) $7,528.24, which belonged in equal parts to  the widow and the 

two children named;" that this sum, "arose from the sale of the 
Rix and Underwood tracts of land," that the heirs of his intestate were 
in possession of, and claimed this land, and the administrator ought to 
have credit on that  account-in another part of the answer it  is stated, 
that  on the final account, i t  appeared that the widow's share of the 
balance was $1,206.84-that this share due her was paid, but to whom 
paid is not stated. It is further stated that since the "final account," 
he had collected from a source mentioned, about $1,000; "that many 
of the bonds and accounts mere insolvent by reason of the war," what 
ones were solvent and what insolvent does not appear. The widow, 
as we have seen, died in 1872, the final account was filed in 1874; there 
was no administration on the estate of the widow. To whom was her 
distributive share paid? It does not appear. The son died in 1874, 
and there was no administration on his estate until December, 1881. 
With whom was there a final settlement as to his distributive share? 
The daughter was an infant. To whom was her distributive share 
paid? Who was authorized to receive i t?  How was the $1,000, col- 
lected since the "final account," distributed? The answer states, "that 
out of said sum he has fully paid off and discharged the balance due 
the widow as aforesaid, and has fully settled with the children for their 
part of the same." How and when? What proper vouchers did and 
could he get? 

It thus appears from the defendant's answer, apart from the allega- 
tions of the plaintiff, that the "final account" relied upon, and the 
vouchers that  must have been in a large part the basis of it, were 
vague, and indefinite, questionable and unsatisfactory. It is strange 
that  the testator of the defendant, as such administrator, did not in 
his life time, apply to the Court by a proper proceeding, and have so 
large an estate settled under the supervision of the Court. Such a 
settlement would have been a finality. That he did not, and the "final 
account" relied upon was ex parte, are facts suggestive that  an account 

should be taken. 
(239) It may be, that  the account when taken, will show that  the 

estate was duly administered. We do not mean to suggest 
otherwise-what we decide is, that from what appeared, the Court 
properly directed an account to be taken, and ordered a reference for 
that purpose. 
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There is no error. To the end that further proceedings may be had 
in the action according t o  law, let this opinion be certified to  the 
Superior Court. It is so ordered. 

No error. Affirmed. 

Cited: Woody v. Brooks, 102 N.C. 338, 344; Turner v. Turner, 104 
N.C. 571; Allen v. Royster, 107 N.C. 282; Kennedy v. Cromwell, 108 
K.C. 4 ;  Bratoley v. Brawley. 109 X.C. 527; Coggins v. Flythe, 113 
N.C. 108; Bean v. Bean, 135 N.C. 94; Edv~ards v. Lemrnond, 136 N.C. 
331; Jones v. Wooten, 137 N.C. 424; Brown v. Wilson, 174 N.C. 670; 
Pierce v. Faison, 183 N.C. 180; Miller v. Miller, 220 N.C. 461. 

J O H N  F. TURSER v. JOS .  W. CUTHRELL, ET AL. 

Injunction-Pleadings. 

1. Where. in an action to obtain a perpetual injunction, the plaintiff appears 
to be acting in good faith, and sets out a prima facie case, and the 
defendant confesses and avoids the allegatioas of the complaint, and 
answers only on information and belief. the injunction should he con- 
tinued to the hearing. 

2. Pleadings should clearly and plainlr allege the cause of action or  defence, 
and where they fail  to do so, the Court may, ex  meyo mot& direct them 
to be reformed. 

CIVIL ACTION, heard by Philips, Judge, a t  Chambers, on December 
9th, 1885, on a motion to continue a restraining order theretofore 
granted, to the hearing. 

The chief purpose of this action is to obtain perpetual relief by 
injunction. The plainbiff moved a t  Chambers, upon notice, for an 
injunction pending the action, until the hearing upon the merits. At 
the hearing of the motion, the verified complaint and answer, and the 
exhibits thereto, were the only evidence before the Court. The Court 
made an order, of which the following is a copy: 

"It is ordered and adjudged that  the defendants, their agents (240) 
and attorneys, be restrained and enjoined till the hearing, from 
ejecting the plaintiff from so much of the land and premises set out 
and described in the complaint, as is in excess of the dower allotted 
to Penelope Turner; and that  they be restrained and enjoined from 
ejecting him from said dower, till he shall have gathered the crop 
raised on said dower during the year 1885." 
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The defendants excepted and appealed. The facts sufficiently appear 
in the opinion of the Court. 

Mr.  R. 0. Burton, Jr., for the plaintiff. 
Mr.  John A. Moore, for the defendants. 

MERRIMON, J .  Pleadings should have certainty, definiteness and 
precision. All the statements, allegations and averments, should be so 
exact, as to  present clearly the precise cause of action, or ground of 
defence, and leave no doubt of the purpose of the pleading. This 1s 
essential to the intelligent and due administration of justice. I n  many 
instances the allegations of the complaint are very general, loose and 
indefinite, scarcely sufficient to  enable the Court to  see the party's 
right as he intends to  allege it. I n  buch cases, the opposing party 
should demur, if there be ground for demurrer, or more to have the 
pleadings made more definite and certain, and indeed, the Court might 
ex mero motu direct this to be done. It is a serious mistake of the 
Courts to tolerate and thus encourage bad pleading. 

The pleadings in this case are indefinite. Much is left to inference 
and to be gathered from the drift of the allegations of the complaint 
and answer. The plaintiff does not state in terms, how his cause of 
action arises, but we can see that  in substance and effect, he alleges 
that  John P. Turner died in the county of Halifax in the year 1859, 
seized in fee of the tract of land in question, having purchased the 
same in the year 1854, from one Whitaker, and that the same descended 

to plaintiff and his two sisters, who were the only heirs-at-law 
(241) of the said John P. Turner, deceased, subject to the right of 

dower of his surviving nidow; that the latter had dower duly 
assigned to her, which embraced seventy acres of the land; that after- 
wards, in 1885, the widow executed to  Kright Hayes, a mortgage deed 
purporting to convey the fee in her dower land, and as well the whole 
tract mentioned, to  secure a debt of $110; that  the plaintiff had, for 
about ten years, lived upon and had possession of all the land, and the 
widow lived with him as part of his family; that afterwards, the 
mortgagee named, by proper action for tha t  purpose, obtained a decree 
of foreclosure of his mortgage, and an order for the sale of the land; 
tha t  a t  the sale thereof the defendants became the purchasers; that 
the sale was confirmed, the purchase money paid, and a deed made 
by the commissioner to  the purchasers on the 26th of May, 1885; that 
afterwards, and after the plaintiff had cultirated and matured his 
crop, planted before the time of the sale, part of it on the dower land, 
the purchasers caused a writ of possession to issue in their behalf, 
commanding the Sheriff to eject the widow, and put them in possession 

220 
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of the land. The prayer is for a perpetual injunction as to  so much 
of the land as is not embraced by the dower, and for general relief. 

The defendants admit, on information and belief, that  some time 
in the year 1854 the said John P. Turner, deceased, did purchase from 
the said Wliitaker the land in question, but they allege, on like infor- 
mation and belief, that the deed for the land was never delivered; 
that  after the death of Whitaker, in 1879, the deed was found among 
the latter's papers, and his niece handed the same to the plaintiff, and 
he had it proven and registered; they admit that dower was assigned 
to the widon* as alleged; and allege upon information, that  she had 
possession of the whole tract of land, claiming it  as her own, and 
having the same listed for taxation in her name, for more than ten 
years; they further allege that the plaintiff had charge of the land as 
her agent, and listed the same for taxation, as alleged by them; that  
the plaintiff had knowledge of the mortgage, consented to  and 
app ro~~ed  the same; that  he was at the sale, and made no (242) 
objection thereto; that  the crops of corn, cotton and peas, must 
have been planted but a few days before the sale, and the plaintiff 
had notice thereof. 

If the allegations of the complaint are true, the plaintiff is entitled 
to relief, because the defendants got by their purchase only the life 
estate of the doweress in so lnuch of the land as was assigned to her 
as dower. She had but a life estate in that  part of it, and no title or 
claim to the remaining part. The mortgage deed passed only such 
title and right as she had. The plaintiff was no party t o  the action 
in which the order of sale of the land was made, and cannot, therefore, 
be justly affected by it, or final process therein. The writ of possession 
complained of, embraces the whole land, when it ought, properly, if 
the plaintiff is entitled as he alleges, to embrace only the dower tract. 

The defendants, in effect, confess and avoid the plaintiff's cause of 
action. They admit the material allegations, and allege matter in 
avoidance thereof, and moreover, their defence is simply made on 
information and belief. 

It appears reasonably, that the plaintiff has brought his action in 
good faith, and that  he presents such a case as prima facie entitles 
him to relief. It would be very unjust to eject him from that  portion 
of the land that  apparently belongs to himself and sisters, without 
opportunity to  assert his title and right to  remain in possession. He 
may establish his right to  the relief he seeks. It was, therefore, proper 
to grant the injunction pending the action, and until the hearing upon 
the merits. The Code, Sec. 338, He?lig 1;. Stokes, 63 N. C., 612; Hnrri- 
son v. Bmu. 92 N. C., 488. 



IN  THE SUPREME COURT. [94 

As to the crops on the dower land, the evidence is vague and un- 
satisfactory. It seems that  the defendants, a t  least tacitly, consented 
that  the plaintiff might cultivate and mature them after the sale. If 
so, surely they ought not to take the whole crop, without any com- 
pensation t o  him who made it, even if they n-ere entitled to have i t  

at  the time of their purchase, and as to  that,  we express no 
(243) opinion. Any question in this respect may be decided properly 

on the trial, and the plaintiff required to account or not, as the 
right of the matter may then appear. 

There is no error. Let this opinion be certified to  the Superior Court, 
to  the end that  the Court may proceed in the action according to law. 
It is so ordered. 

Xo error. Affirmed. 

Cited: Whitaker v. Hill, 96 N.C. 4; McDowell v. Construction Co., 
96 N.C. 534; Martin v. Goode, 111 N.C. 290. 

W. H. SMITH r. R. ill. NIMOCKS. 

Pleadings-Evidence. 

1. Statements and admissions in the pleadings may be used a s  evidence against 
the party pleading them, but they must be introduced as evidence a t  the 
proper time, so as to give the party against whom they a re  used an oppor- 
tunity to reply to and explain them. 

2. The whole record is  not in evidence. So much of the pleadings ought to be 
read to the jury, a s  map be necessary to explain and present the issues. 

3. So where an amended answer had been filed, upon which alone t~he issues 
were raised, i t  was error to allow the plaintiff's counsel to read and com- 
ment to the jury on the original answer, ~ ~ h i c h  had not been introduced 
in evidence. 

CIVIL ACTION, tried before MacRae, Judge, and a jury, a t  Spring 
Term, 1885, of the Superior Court of JOHNSTOX County. 

This action is brought to  recover damages for an alleged malicious 
prosecution. It appears from the case settled upon appeal, that on 
the trial, "In the course of his argument to  the jury, the plaintiff's 
counsel was allowed to read the first and unverified answer," of the 
defendant, the latter objecting. The Court overruled the objection 
and the defendant excepted. 

The material part of the answer referred to is as follows: 
"For a second defence and counterclaim 



N. C.] FEBRUARY TERM, 1886. 

"I. That the plaintiff was, a t  the time of the institution of (244) 
this action, and is now, indebted to  him in the sum of fifteen 
hundred dollars, and that  said indebtedness arose out of the transac- 
tions set out in the complaint, and is connected with the subject of 
this action. 

"11. That before the institution of this action, the plaintiff, wrong- 
fully and unlawfully, detained certain personal property belonging io  
the defendant, to-wit: All the crop of cotton made by TT.  H.  Sniith 
in Johnston County in the year 1882, and wrongfully and unlawfully 
converted the same to his own use, and sold the same, and converted 
the proceeds thereof to  his own use, and thereby became indebted to 
the defendant in the sum of fifteen hundred dollars, the d u e  of said 
property so converted by the plaintiff, and that said indebtedness was 
subsisting a t  the time of the institution of this action, and arose out 
of the transaction set out in the complaint, and is connected with the 
subject of this action." 

The following, among other issues, was submitted to  the jury: 
1st. Did the defendant procure the arrest of the plaintiff without 

probable cause, as alleged in the complaint? 
There was a verdict and judgment for t11s plaintiff, and the de- 

fendant appealed. 

Mr. C.  Jf. Busbee, for the p1ainti.f. 
Mr.  Duncan Rose, for the defendant. 

MERRIMOX, J. (after stating the facts). Statements and admissions 
in the pleadings in an action, may be evidence against the party mak- 
ing them, just as if he had made then? in any other connection or man- 
ner, and if the same should be competent for any purpose, on the trial 
of the issues of fact, they may be received as evidence. There is 
nothing in the nature of a pleading, that necessarily places admis- 
sions in it of a party, on a footing different from what they would be, 
if made elsewhere. The pleadings ordinarily create and afford 
no immunity as to  facts stated in them, when it becomes neces- (245) 
sary to  use such facts as evidence. Indeed, pleadings theni- 
selves may be evidence in proper cases. Adnn~s v. Utley, 87 N. C., 
356; Guy v. Manuel, 89 N .  C.,  83; Brooks v. Brooks, 90 N .  C., 142. 

But such evidence niust be introduced on the trial, at  the proper 
time and in the proper way. This is necessary in order to  afford 
the party to  be affected adversely by it, just opportunity t o  explain, 
modify or correct it. He might be able to  show that  the admissions 
or statements were made by inadvertence, mistake or misapprehen- 
sion, and the law allows him reasonable and orderly opportunity to  
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do so. I t  never tolerates undue advantage. State v. Whit,  50 N. C., 
224. 

I t  is a mistaken notion that the whole record, including the plead- 
ings, in an action, is necessarily in evidence, and may be read to the 
jury as of course on the trial of issues of fact. The Court has charge 
and cognizance of, and i t  is its province to act upon the record, and 
apply the admissions of the parties, and such other evidence as may 
appear in it, according to law. The only office of the jury, ordinarily, 
is to  act upon the issues of fact submitted to them by the Court. So 
much of the pleadings ought to be read to  them, in that connection, 
under the direction of the Court, as may be necessary to  present and 
point clearly, the nature and scope of the issue, but not for the purpose 
of evidence. If either party desires to have the benefit of the plead- 
ings, or adinissions of fact in them, he may, if the same be competent, 
introduce  then^, as indicated above, and only in that  manner. 

No doubt the Court might, in the exercise of a sound discretion, 
allow the pleadings or admissions in them as evidence, when coinpe- 
tent, to be introduced after, in the order of the trial, the introduction 
of evidence regularly had been closed, but i t  mould do so in such way 
as to give the party to  be affected by it adversely, opportunity to be 
heard in respect to it. Any other course of practice would certainly 

contravene equal fairness and justice to the parties. 
(246) I n  this case, there were two answers, one verified, the other 

not, and the Court allowed the counsel of the  plaintiff, after 
the introduction of evidence had been closed, in the course of his argu- 
ment to  the jury, to  read the latter to  them, the counsel for the 
defendant objecting. Exactly for what purpose it was raad, does not 
appear. But i t  could not have been for the  purpose of explaining the 
nature of the issues or any of them, because, the anmer  read was a 
simple, broad denial of each of the allegations of the complaint, and 
i t  contained an alleged counterclain~. This answer was abandoned, 
and a second verified answer, in which the counter-claim JTas entirely 
omitted, supplied its place. So that no issue IT-as raised in respect to  
the counter-claim, and none such was submitted. The obvious pur- 
pose was to take advantage of some express or implied admission or 
statement in the counter-claim alleged and abandoned, as evidence. 
I t  may be, it was read to show, by implication from it, that the de- 
fendant had the plaintiff arrested by virtuc of the State's warrant, or 
as an implied admission of the substance of the  allegations of the 
con~plaint. 

I t  was intended to serve the purpose of evidence in some aspect of 
the case presented to the jury by the counsel, and as we can see tha t  
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it may have had material weight with the jury, adverse to the defend- 
ant, he is entitled to  a new trial. The anslyer was not put in evidence, 
if i t  was conipetent a t  all, and the counsel had no right to refer to it, 
much less to  read i t  in tlie course of his argument. 

There are many other exceptions, some of them resting upon very 
technical grounds. We think that the most, if not all of them, are 
untenable, and it is not necessary to advert further to  them. 

There is error. The defendant is entitled to  a nely trial, and to that 
end, let this opinion be certified to  the Superior Court. It is so ordered. 

Error. Reversed. 

Cited: Greenville v. Steamship Co., 104 N.C. 93; Grant c. Gooch, 
105 N.C. 282; Stephenson v. Felton, 106 N.C. 119; Smith v.  Smith, 
106 N.C. 504; Rumbrough v. Improvement Co., 109 N.C. 709; Cum- 
rnings v. Hoffman, 113 S .C .  269; Gossler v. Wood, 120 N.C. 73; Jor- 
dan v. Sewsonze, 126 K.C. 557; Page v. Ins. C'o., 131 N.C. 116; N f g .  
Co. v. Steinmetz, 133 N.C. 193. 

S. 1'. ARRISGTOS r. ELLA R. BELL 

Xarried Wo,nen-Separate Estate. 

1. Before tlie Marriage Act, (The Code Sec. 1S26, Laws of 1871-'2 ch. 193, See. 
17,)  a married woruan could charge her separate estate, for her personal 
benefit, or for the benefit of her estate, provided she did so in terms or by 
necessary iml~licatioi~. The only change made by this Act mas, th8at the 
coilsent of the husband in writing was required in  orcler to allow her to 
charge her separate estate. 

2. Where husband and wife signed a note, which provided in terms that  i t  
should be paid out of the )rife's separate estate, the coilsideratioll for 
which was a mule which was turned over to a cropper, renting the land 
of the wife. I t  w a s  held, that the signature of the husband to the note 
was a sufficient assent in writing, and that the debt was a charge on the 
wife's separate estate. 

This was a CIVIL ACTION, tried before Philips, Judge, and a jury, 
at  the Fall Term, 1885, of WARREK Superior Court. 

The action was brought to recover the value of a note under seal 
as follows to-wit: 

"On the first day of Sovember next, we or either of us promise to 
pay to S. P. Arrington, or order, seventy dollars for value received. 
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I, Ella R. Bell promising to pay out of my separate estate said amount. 
This lliarch 14th, 1881. 

(Signed,) P. H. BELL, (Seal.) 
f ELLA R. BELL, (Seal.)" 

The plaintiff alleged that  the feme defendant, a t  the time of execu- 
tion of the bond in suit, was in possession, as her separate estate, of 
several parcels of land lying in the county of Warren, which are 
described in the complaint, and that  the note sued on was given for 
a mule, sold and delivered by the plaintiff to  the said Ella R. Bell, 
of the value of seventy dollars, which was used to  stock her farm 
and to improve her own separate estate, and prayed judgment that  
this note should be adjudged to be a charge on her separate estate, 

and that the same might be subject to the payment of the debt. 
(248) The defendant admitted the execution of the bond and the 

consideration as stated in the complaint, but denied that  the 
mule was used as alleged by the plaintiff, to  stock her farm and im- 
prove her separate estate, and contended that  the mule was worthless, 
and was sold to  defendant P. H.  Bell, to be used by him in cultivating 
a crop on the lands of said Ella R. Bell, his wife, which crop when 
raised, was the property of P. H. Bell. 

The only issue submitted to  the jury was: "Was the mule worthless 
a t  the time of the sale to  the defendant,'' which they found in the 
negative, and the defendant Ella R. Bell contended tha t  she as a 
married woman, was not liable for the payment of said note; and by 
consent of counsel, the Judge found the facts as follows: 

1st. That the mule was bought by P. H. Bell, and the note executed 
by himself and wife, as set forth in the complaint. 

2nd. That P. H.  Bell bought the mule for the purpose of turning 
him over to a renter, living on the land of his wife, and said mule was 
so turned oyer, which lie superintended and controlled for their joint 
benefit. 

3rd. That  P. H. Bell received from the renter one-fourth of the crops 
raised, and the profits of said land were used jointly by himself and 
wife. 

4th. That P. H. Bell had no contract with his wife about the man- 
agement of her farm. 

5th. That  P. H. Bell and his wife kept no accounts and had no 
separate money matters between themselves. 

Upon these facts his Honor gave judgment against the said Ella R. 
Bell, and that the plaintiff have execution thereon, to be levied and 
collected of her separate estate, and not otherwise, and from this judg- 
ment she appealed. 
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Mr. B. H .  Batt le,  for the plaintiff. 
X r .  Jos. B .  Batchelor, for the defendant. 

ASHE, J. (After stating the facts). The Code, Sec. 1826 provides, 
that "no woman during her coverture, shall be capable of mak- 
ing any contract to  affect her real or personal estate, except (249) 
for her necessary expenses, or for the support of her family, or 
such as may be necessary in order to  pay her debts existing before 
marririge, without the written consent of her husband, unless she be 
a free trader." Laws of 1871-'2, ch. 193, Sec. 17. h married woman 
before that act, had the power t o  charge her separate estate for the 
benefit of her person or estate, provided it  was done in express terms 
or by necessary implication. The act of 1871-'2 had no other effect 
upon her power over her separate estate, than to  restrict it, by requir- 
ing the consent of her husband. Such is the construction given to the 
act by the Court in the case of Pippen v. Wesson,  74 N.  C., 437, and 
we think that case and Withers v. Sparrow, 66 5. C., 129, are decisive 
of this question. 

From the former case, the principle is clearly deducible, that a 
married woman has the power to contract a debt, or to  enter into any 
executory contract, with the consent of her husband, when she charges 
her separate estate with it, either expressly or by necessary implication 
arising out of the nature or circumstances of the contract, and that  i t  
was for her benefit; and that  the written consent of the husband was 
given, it is sufficient to show that  he signed the contract with her. 

-4nd the latter case is authority for submitting t o  the jury the ques- 
tion whether the contract of the feme covert is for her personal benefit, 
or some advantage to her separate estate. 

Here, by consent of the parties, the question of benefit was sub- 
mitted to  the Court, and it  was found as a fact by the Court, that  
the mule for which the note was given, was bought by the husband 
for the purpose of being used by a lessee or cropper on the land of 
the feme defendant, for the purpose we take it, to  make a crop, the 
one-fourth of which mas to  be paid to  the husband and wife, and the 
profits of the farm mere used jointly by the husband and wife, and ir' 
used by them for the support of the family, as we presume was the 
case, it was a contract for her benefit, as much so as if she had 
purchased the mule herself, and had the crop made with it  on (260) 
her land and under her own supervision. 

The fact as found by his Honor, that the defendants had no contract 
for the management of the farm, and kept no accounts and had no 
separate money matters between them, shows that perfect harmony 
and confidence existed between them as man and wife, and that she 
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WARRER G. THE RMLROAD Co. 

confided the managenlent of her separate estate to him, as a trusted 
agent, for their mutual support and benefit. 

The contract me think comes fully up to  the requirements of the 
law) to  charge her separate estate, and the judgment of the Court 
below was fully warranted by the facts as found by his Honor. 

The judgment of the Superior Court is affirmed, and as the judgment 
against the co-defendant P. H. Bell, not appealed from, stands on 
the record of that Court, this opinion must be certified to that Court, 
that the proper executions may be issued upon the judgment. 

No error. Affirmed. 

Cited: Flaum v. Wallace, 103 N.C. 313; Farthing v .  Shields, 106 
N.C. 299; Jones v. Craigmiles, 114 S.C. BIG; Sanderlin 21. Sandedin, 
122 N.C. 3. 

WALLACE R. WARSER r. THE WESTERN NORTH CAROLISA RAIL- 
ROAD CO. 

1. Where the Court intimated that the complaint did not state facts slufficient 
to constitute a cause of action. and the plaintiff asked leare to amend, 
which was granted on condition that the plaintiff pay cost and consent to 
a continuance, which conditions were declined by the plaintiff, who took 
a non-suit and appealed, It was held ,  that the appeal would lay. 

2. ,4 Railroad Company is bound to exercise reasonable care in seeing that the 
machines it  furnishes to its servants a r e  suitable and safe, and if it  fails 
to do this, and one of its servants is injured, without fault on his part, 
the Railroad is liable. 

3. If the Railroad is negligent in this respect. i t  is charged in law xvith notice 
of the unfitness of the machine, and cannot take adrantage of its own 
wrong. and set ur) as  a defence to a n  action for such injury. that it  did 
not have notice on the defect in its machine. 

4. Where in an action for damages for a n  injury caused by furnishing a ser- 
vant with defectice machinery, the complaint alleges that the defendant 
carelessly and n.egligently furnished a defective machine, in the furnish- 
ing of which the law holds the defendant to care and diligence. the legal 
implication is, that the defendant knew, or by reasonable diligence might 
have lmown, of the defect. 

5. I t  is unnecessary to formally allege notice of suah defect in the complaint, 
when facts a re  stated from which the lam \\-ill imply notice. 

6. A defective s~tatement of a cause of action is aided if the defendant answer 
to the merit, and go to trial before pointing out the defect. 



N. C.] FEBRUARY TERM, 1886. 

5.  In  an action by an administrator, under the statute, for damages for negli- 
qently causing the death of his intestate, the complaillt need not allege 
that the intestate left next-of-kin. 

8. There is a l~resurnpion that erery interstate leares nest-of-kin, and the 
itarty 17-ho wishes to negative the presumption, must a re r  and prove it. 

9. I11 actions under the statute, for damages for negligently causing the death 
of the intestate, if there be no next-of-kin who are  entitled to the re- 
coveiy lmder the etatute of distributions, the recorery goes to the Uni- 
~ ~ e r s i t y .  

CIVIL ACTION, tried before Montyomery,  Judge, and a jury, (251) 
a t  Kovember Term, 1885, of the Superior Court of Rowas 
County. 

The plaintiff, suing as administrator of Carrington C. Warner, de- 
ceased, brings this action to  recover damages from the defendant for 
injuries sustained by his intestate, occasioned by the alleged careless- 
ness and negligence of the defendant, in placing the intestate, who vrzs 
in his life time and a t  the time of the accident mentioned, in its em- 
ploy as engineman, in charge of an unsafe, defective and insecure 
locomotire on its road, which locomotive, by reason of such careless- 
ness and negligence, exploded, and instantly, the intestate was killed 
by the explosion, without negligence or lack of due care on his part. 

The following is a copy of so much of the complaint Ks it is ma- 
terial to set forth here: 

"11. That the plaintiff's intestate, on the seventeenth day of (252) 
July, 1884. a t  the time of the committing of the injuries here- 
inafter mentioned, was in the employment of the defendant, as engi- 
neer, upon a locomotive engine, the property of the defendant, driven 
by steam upon its said road; and that i t  was the duty of the defendant 
t o  provide a good, safe and secure locomotive, with good, safe and 
secure machinery and apparatus. 

"111. That the defendant, not regarding its duty, conducted itself 
so carelessly, negligently and unskillfully in this behalf, that it pro- 
vided and used an unsafe, defective and insecure locomotive. 

"IT. That for want of due care and attention to  its dut,y in that 
behalf, on the day last aforesaid, and in said State, and a t  or near the 
foot of the Balsam Mountains on the der"endantls roadbed, and while 
the said locomotive was in the use and service of said defendant upon 
its said railroad, and while the plaintiff's intestate was working upon 
the same, in the capacity aforesaid, for the defendant, the boiler con- 
nected with the engine of said locomotive, by reason of unsafeness, 
defectiveness and insecurity thereof, exploded, in consequence whereof 
the plaintiff's intestate was then and there instantly killed, and with- 
out any negligence or want of care on the part of plaintiff's intestate." 
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The parts of the answer material here are as follows: 
"111. Defendant denies allegation No. 111. 
"IV. Defendant admits that  the deceased was killed by the explo- 

sion of a boiler, but denies that  'it was by reason of unsafeness, 
defectiveness and insecurity of the engine or boiler, or defendant's 
negligence.' " 

For a further defence, the defendant says: 
"1. Defendant says that  the engine, the boiler of which exploded, had 

recently been inspected and put in good repair by the defendant, as 
i t  is informed and believes. 

2.  That it  is informed and believes, that if there was any defect in 
the engine, or i t  was in unsafe condition, it became so after the inspec- 

tion, without the knowledge thereof coming to this defendant. 
(253) 3.  That i t  is informed and believes, that  there was unskilful 

management of the engine on the part of the deceased, and that  
he permitted some of its machinery to  be tampered with, or altered, 
and this contributed to  the accident. 

4. That  the machinery of the engine was altered or changed, or 
tampered with by some person, while in charge of the deceased, 
whereby the accident occurred, and that  no report thereof was made 
by the deceased as engineer to this defendant. 

5 .  That if there was any defect in the engine, or unsafeness, the 
deceased knew, or ought by reasonable care to  have known it, and it  
was his duty to  have reported it. 

6. That  if the accident occurred by the negligence of defendant's 
servants, they were the fellow-servants of the deceased." 

The following is a copy of the case settled upon appeal: 
"After the evidence closed, defendant's counsel stated that he should 

ask the Court to tell the jury, that  there was not sufficient evidence 
t o  go t o  the jury t o  prove any knowledge on the part of defendant 
of any defect in the engine; that  an advanced syllabus published in 
the papers showed this to  be the proper practice, to make the objec- 
t,ion when the evidence closed. 

"The Court, previous to  the introduction of any evidence, framed 
such issues as in the opinion of the Court arose on the pleadings, as 
the plaintiff and defendant had disagreed upon the issues. ht the 
opening of the plaintiff's argument, (the plaintiff having the opening,) 
the Court stated to  the counsel that  the Court desired to hear him 
upon the point as to  whether or not i t  was necessary to  st'ate in the 
complaint "that the defendant had knowledge of, or by reasonable 
diligence, or care, might have known of the defectiveness and unsound- 
ness of the engine." 
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Plaintiff's counsel concluded his argument upon the law and facts, 
when defendant's counsel made the following points: 

1. That the complaint did not allege that  the defendant knew of 
the defectiveness of the engine, or might by reasonable diligence have 
known it. 

2. It did not aver that plaintiff's intestate did not know it. 
3. It did not allege that plaintiff's intestate left any next (254) 

of kin. 
4. That there was not sufficient evidence to  go t o  the jury of the 

knowledge of defendant that the engine was defective, and moved to 
dismiss on the first three grounds, and asked, if the case should go to  
the jury, the Court to  charge that there was no evidence of kno~vledge 
on the part of defendant. 

To  this the Court replied: "In the opinion of the Court, there is 
evidence to  go to the jury, but the Court thinks the complaint is 
defective. It ought t o  allege that  the intestate of plaintiff left next 
of kin, among whom the recovery could be distributed, and the co111- 
plaint ought to  allege that the defendant knew, or by reasonable dili- 
gence might have known, of the defectiveness and unsoundness of the 
engine. Tha t  an issue upon this fact ought to be submitted to the 
jury, but the Court could not submit issues when there were no allega- 
tions to  raise them." 

The plaintiff proposed to amend. The Court said he could do so 
upon the payment of the costs. 

The plaintiff asked if the costs mere paid and the amendments made, 
could the trial proceed. 

The defendant's counsel objected; ihat they relied on the points 
they had made and would be taken by surprise. 

The Court stated the plaintiff could amend, as a matter of right, 
before answer, and the courts generally allowed amendments before 
trial, but after the trial was commenced, the Court thought that ma- 
terial amendments should be allowed upon terms. I n  this case the 
Court would not dismiss. The plaintiff could amend on the payment 
of costs, and as the defendant objects to  the trial proceeding on the 
ground of surprise, a mistrial would be had. 

The plaintiff replied: "We have confidence in our complaint, and 
upon these intimations of your Honor, we will take a nonsuit and 
appeal." 

The plaintiff submitted to  a judgment of non-suit and appealed to  
this Court. 

Mr. Theo. F. Klutz, (Messrs. Kerr Craige and J .  M. Clement, (255) 
were with him on the brief), for the plaintiff. 
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Mr. Chas. Price, (Mr. D. Schenck, was with him on the brief), for 
the defendant. 

MERRIMON, J. (after stating the facts). (1) The objection taken 
on the argument here, that an appeal did not lie from the refubal of 
the Court t o  allow an amendment of the complaint without the pay- 
ment of costs, is groundless. The appeal was not taken from the order 
denying the motion to amend. When the Court suggested that the 
complaint was defective, the plaintiff, as a cautionary step, naked leave 
to amend. The Court offered to grant leave on terms that the plaintiff 
declined to  submit to, having confidence in the sufficiency of the com- 
plaint, and in effect, if not in terms, he insisted that  i t  was sufficient. 
The Court intimated plainly that it was not, and the plaintiff, in 
deference to  that  opinion, submitted to a judgment of non-suit and 
appealed. This appears substantially from the statement of the case 
upon appeal, and in the record of the judgment it is expressly stated, 
that the Court being of opinion that  the complaint did not state facts 
sufficient to  constitute a cause of action, the plaintiff, in deference to 
that opinion, submitted to a judgment of non-suit. It is obvious that  
an appeal lay from such a judgment. Hedrzck v. Pratt, ante, 101. 

(2) The Court held that the complaint was fatally defective, in 
that it did not contain an allegation to the effect "that the defendant 
knew, or by reasonable diligence might have known, of the defective- 
ness and unsoundness of the engine." 

If it  be granted that suc6 allegation was necessary in a case like 
this, we are of opinion that it was made in substance and effect in the 
third paragraph of the complaint, which alleges "that the defendant, 
not regarding its duty, conducted itself so carelessly, negligently and 
unskilfully in this behalf, that i t  provided and used an unsafe, defec- 

tive and insecure locon~otive." 
(256) The defendant in placing locomotive engines upon its railroad 

for practical use, was bound to exercise a t  least reasonable care, 
caution and diligence, in seeing that they were suitable and safe. 
Hence, if it failed in this respect, and as a consequence an accident 
happened, whereby another was injured without fault on his part, it 
became liable t o  the party so injured in damages. If the defendant 
was not so careful, cautious and diligent, but on the other hand, was 
in such respect careless, incautious and negligent, i t  was thereby in 
law charged with notice of the unfitness, defectiveness and unsafe con- 
dition of the engine. The law does not allow a party chargeable with 
negligence, to take advantage of his own wrong, and say, in his 
defence, that he did not have notice of the unfitness and defects of 
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his dangerous engine, or other machinery. In  such case, if he had 
been careful and diligent, then he would have had notice of such 
defects. and remedied them, and thus avoided accident and injury to 
others, occasioned thereby. When, in cases like this, it is alleged that 
a party has been careless and negligent in respect to  a matter wherein 
he is bound to care and diligence, the necessary and legal implication 
is, tha t  he knew, or might, by reasonable diligence, have known of the 
material defects and imperfections that  gave rise to the injury com- 
plained of. So, that  if the allegation of negligence should be proved 
on the trial in this and like cases, sufficient notice of such defects would 
be proven. I t  is unnecessary to formally allege notice, when the la* 
implies the same from the circumstances and conditions necessarily 
attending the matter alleged. 

The allegation of no t~ce  of the alleged defectiveness of the engine 
in the complaint was therefore sufficient. 

There may be peculiar cases, and classes of cases, in which i t  is 
necessary specially to dlege notice of defects that underlie and are 
essential to create the cause of action, but clearly this is not one of 
them. 

But n-e may add, tha t  if in aileging the cause of action in this case, 
a more formal and distinct allegation of such notice ought to  
have been made, the defendant waived all objection on that  (257) 
account, by answering the complaint upon the merits and going 
to trial. In  any possible view of the matter, the most that  can be said 
is, that a cause of action mas defectively stated in the complaint. The 
matter of notice omitted, as supposed, was only incidental to a prin- 
cipal material allegation-that of negligence-and might be waived, 
and any objection in that  respect ought to have been taken in apt 
time by demurrer. It seems to  us manifest, tha t  i l  such objection could 
have been raised a t  all, (and we have seen i t  could not,) it was -waived 
by the a n s ~ ~ e r .  Garret v. Trotter, 65 N. C., 430; Jolznson v. Finch, 
93 h-. C., 205; Halsteud v. Mullen, Id.. 252. 

(3) The Court held, also, that  the complaint ought to  have alleged 
tha t  the intestate of the plaintiff left surviving him next-of-kin. I n  
this we think there is error, first, because the statute gives the action 
and authorizes the recovery of damages in any event, if the liability 
of the defendant shall be established, and secondly, even if this were 
not so, the omission of the allegation was waived by the defendant's 
answer upon the merits. 

I n  respect to the damages that  may be recovered in this and like 
actions, the statute, (The Code Sec. 1500,) provides, that,  "The 
amount recovered in such action is not liable to be applied as assets, 

233 
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in payment of debts or legacies, but shall be disposed of as provided 
in this chapter (ch. 33, entitled Executors and Administrators) for 
the distribution of personal property in cases of intestacy." 

It is plainly observable, that  no particular person or class of per- 
sons, whether of the next-of-kin or not, are designated by the statute, 
to  take. The language is broad and comprehensive, limited only by 
the provisions of the chapter referred to, in respect to the distributior 
of personal property, and excluding creditors and legatees. The dam- 
ages when recovered, are to  be not simply distributed, but disposed of 
as tha t  chapter prescribes, and i t  distinctly provides, (The Code Sec. 

1478,) first, for the distribution of the personal estate to  the 
(258) widow and children of the intestate, if there be such, and if 

there be none, nor the representative of children, then generally, 
to the next-of-kin in regular succession. The fourth paragraph of the 
section last cited, provides that,  "If there be neither widow nor chil- 
dren, nor any legal representative of the children, the estate shall be 
distributed equally to  every of the next-of-kin of the intestate, who 
are in equal degree, and those who legally represent them." This 
provision is plain and unmistakable-nothing is left to  construction 
or conjecture. The presumption is, that  the Legislature IT-as advertent 
to all the provisions of the chapter of which Sec. 1500 cited, 1s a part, 
and understood their legal effect. 

Thus i t  appears that the widow and children take first. but this is 
not more certain, than that  the succeeding next-of-kin take in the 
order prescribed. There is nothing in the terms of the statute, nor is 
there any reasonable implication arising from it, that warrants the 
exclusion of any of them. It seeins that  its purpose is to give the 
action for the recovery of damages in the case provided, without 
reference to  who may become the beneficiaries, excluding creditors and 
legatees. This view is strengthened by the fact, that  while the statute 
giving the action, is in some material respects substantially like a 
similar English statute, and similar statutes in other States of the 
Union, in respect to  the disposition of the damages when recovered, it 
is unlike most, if not all of them. They generally pro-ride for desig- 
nated classes, as the wife and children, and the measure of clnmages 
is made to depend, in some States, upon who takes the benefit of the 
same. In  this State it is otherwise. The measure of damages is not 
determined by such consideration. It is expressly provided, that the 
plaintiff may "recover such damages as are a fair and just compensa- 
tion for the pecuniary injury, resulting from such death." Injury to  
whom? Plainly such persons as the statute designates, and not to  
one class of them more than another. Res ler  v. Smith, 66 N. C., 154; 
Burton v. The Railroad Company, 82 hi. C., 504. 
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Nothing appearing to  the contrary, the presumption was 1259) 
tha t  the intestate left next-of-kin surviving him, and whoever 
insisted upon the contrary was bound t o  aver and prove the fact. 
University v. Harrison. 90 N. C., 385; Harvey v. Thornton, 14 Ill., 
217; Lawson on Presunlptive Ev., 198. And as the next-of-kin 
generally, in the order prescribed, would take the damages recoverable, 
i t  was for this reason not necessary to  allege that  the intestate had 
next-of-kin. If he had not, and this fact could avail the defendant, 
it should have pleaded and proven it as maiter of defence. 

But if this were not so, the statute makes still further provision 
for the disposition of the damages when recovered. The Code, Sec. 
1504. which is a part of the same chapter cited above, prescribes that, 
"All sums of money or other estate of whatever kind,'' etc., sllall, if 
not claimed as therein indicated within ten years, go absolutely to  the 
University. 

We are unable to  see anything in the terms or purpose of the statute, 
that  warrants such interpretation of i t  as would exclude the Univer- 
sity from taking the damages recovered in the absence of next-of-kin. 
The statute, (The Code, Sec. 1498)) in broad and comprehensive terms, 
gives the action; Sec. 1499, prescribes in terms quite as comprehensive, 
that  the damages recoverable shall be such "as are a fair and just 
compensation for the pecuniary injury resulting from such death," 
and Sec. 1500 prescribes that  such damages shall not be ,applied as 
assets in the payment of debts or legacies, "but shall be disposed of as 
provided in this chapter, for the distribution of personal property, 
in case of intestacy." It is observable that  the damages are not simply 
t o  be disposed of as provided in this chapter for the distrihution of 
personal property, but as "in case of intestacy." These latter words 
are significant, as tending to show a definite purpose, to make a com- 
plete disposition in any case, of the damages. As we have seen, in 
case of intestacy, the personal property of the intestate is to be dis- 
tributed, first, t o  the widow and children, or the legal representative of 
such child or children as may be dead; if there be none, the repre- 
sentative of children; then to the succeeding next-of-kin gen- 
erally, and if the classes thus entitled, do not claim it  in the (260) 
way and within the time prescribed, i t  is just as certainly to 
be disposed of t o  the University. 

It is said that  the purpose of actions like this, is to  provide for 
the widow and children of the intestate, and this is no doubt true, but 
i t  is likewise just as true and certain-the provision is plain-that their 
further purpose is to  provide for the next succeeding next-of-kin, who, 
in many cases, have very little natural claim upon the intestate. The 



IS  T H E  SUPREME COURT. 194 

purpose of such actions reaches certainly beyond the claim of those 
~ h o  are first entitled to the benefit of the labor and efforts of the 
intestate. It seeins to have been part  of the purpose of the statute 
giving the action and disposing of the damages recoverable in it, to 
give the latter to the University in case of the possible absence of 
next-of-kin. It has ior a long period been the settled policy of the 
State, to dispose of unclaimed property in the hands of executors and 
administrators, to  the University, and a like disposition is made of 
damages in actions like the present. - 

So, that in any case, the statute directs a disposition of the dainager 
that may be recovered from the defendant in this action. It cannot, 
therefore, concern i t  to inquire who shall be entitled to  take benefit 
of the same. It has no right or interest in that respect. Hence, it 
was not only not necessary, but it would have been in~proper, to allege 
in the complaint that there were next-of-kin of the intestate. Any 
issue raised in such respect, would have been beside the case, inma-  
terial and improper. 

There are cases in other States, in which i l  has been held that it 
must be alleged in the complaint that  there are persons designated by 
the statute, who can take the damages when recovered, but in those 
States, the statute designated particular classes of persons to  take, as 
the widow and children, or the father or mother. In  such cases, it 
might be very proper to require such allegation, because, in the 
absence of persons to take, the action m-ould not lie. These decisions, 

however, are not uniform. I n  some States, as in Virginia, it 
(261) has been held that such allegation was not necessary. Railroad 

Company v. Whitman's Adm'r., 29 Grat., 431; Matthews v. 
Warner, Id .  570. I n  Indiana it has been held otherwise. Stewart v. 
Railroad Company, 21 Am. & Eng. R. R .  Cases, 209. Pierce on Rail- 
roads, 392. 

There is error, and to the end that  further proceedings may be had 
in the action according to  law, let this opinion be certified to the 
Superior Court. It is so ordered. 

Error. Reversed. 

Cited: Sellars v. R. B., 94 N.C. 661; Bo~clir~g v. Burton, 101 K.C. 
181; Warlick v. Louvnan, 103 N.C. 126; Hudson v. R.  R., 104 N.C. 502; 
Asbury v. Fair, 111 X.C. 258; Mizzell v. Ruffin, 11s N.C. 71; Dermid 
v. R. R., 148 N.C. 196; Eddleman v. Lentr, 158 K.C, 70; Davenpo?,t 
v. Patrick, 227 N.C. 688; Trust Co. v. Deal, 227 N.C. 695; McCoy zl. 
R. R., 229 N.C. 59; Pack v. LYeuvnan, 232 K.C. 400; Murphy v. Snaith, 
235 N.C. 462. 
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Pleading-Complaint-Slander of Title to Trade Mark. 

1. I t  is sufficient if the complaint states facts snfiicient to show that  a legal 
' wrong has been done by the defendants, for which the law will afford 

redress. 
2. I n  a n  action for slander of title to a trade mark, where the injury com- 

plained of is not so much the defamatory words, but was occasioned by 
positive act~s and threats, by which the customers of the plaintiff were 
deterred from trading 119th him. I t  was hcld error to non-suit the l~lain- 
tiff, because the complaint did not set out the actionable words. 

CIVIL ACTION tried before Montgomery, Judge, at November Term, 
1885, of the Superior Court of ROWAN County. 

The facts appear in the opinion. 
The plaintiff appealed. 

Messrs. R. F. Arnzfidd and John Deverem, Jr., for the plaintiff. 
Messrs. Thos. Ruffin, John W .  Grahnrrz, W .  W .  Fuller, -If. I,. Mc- 

Corkle (Ilifessrs. D. Schenck, Charles Price, T .  C .  Fuller, Geo. H .  Snow 
and E.  C. Sw~ith were with them on the briej), jor the defendants. 

SMITH, C. J. This cause was called for trial, and the de- (2621 
fendants' counsel moved to dismiss the action, on the ground 
"that the complaint did not state facts sufficient to  constitute a cause 
of action for slander of title, in that the words constituting the alleged 
slander, were not set forth in the complaint; and in that no special 
damages were alleged, and no facts stated or alleged s h o ~ i n g  special 
damages." The Court being of opinion and having so intimated, tha t  
the objection was well taken and fatal, the plaintiff, in submission 
thereto, suffered a non-suit and appealed, so that the only question to  
be considered, is, whether any action can be sustained upon the facts, 
assuming them all to be true, set out in the complaint. 

It is not material to  inquire, whether the case presented possesses 
all the requirements of the former action for slander of title in the 
complaint, upon which the argument for the defendants proceeds in 
pointing out the necessary and deficient averments to bring the action 
within the class, but is the plaintiff entitled to any relief in the 
premises, and have the defendants committed any actionable wrong 
in what they are charged t o  have done to  the plaintiff's injury, for 
which the law affords redress. 

"MR. JUSTICE MERRIMON having been of counsel for the defendants, did not 
sit on the hearing of this case. 
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The allegations in substance are, that  the plaintiff is half owner of, 
and entitled to  use, a certain recipe used in manufacturing and prepar- 
ing smoking tobacco, which has acquired a high reputation anlong 
those who use and deal in the article, and built up a large and ~a luab l e  
trade for him. 

That  in identifying the smoking tobacco thus prepared by the plain- 
tiff, he has for a series of years past, used upon packages containing 
it, a label and trade mark, of which a representation is given, and 
which he was in like manner entitled to  use for such identification. 

Article six of the complaint contains the gravamen of the charge, 
and is as follows: 

"That the defendants from or about the said 12th day of September, 
1870, and on divers other days from that to  the present time, 

(263) well knew that  the plaintiff claimed and was entitled to use, 
and was using, the said label, sign and trade-mark, on the 

packages and other means of containing smoking tobacco by him 
manufactured, but regardless of the rights of the plaintiff in and to 
the use and enjoyment of said label, sign and trade-mark, and with 
the wilful design to wrong and oppress plaintiff and destroy the value 
of his ownership in said label, sign and trade mark, said defendants 
falsely represented to certain persons who were the customers of plain- 
tiff, and in the habit of buying from plaintiff large quantities of sniok- 
ing tobacco, marlred and labeled with his said label, to-wit: 31. M. 
Wolf & Co., of Charlotte, N. C., and divers other custoiners of plaintiff, 
a t  the City of New York, Atlanta, Ga., New Orleans, La., and Norfolk, 
Va.; and elsewhere, and to many other persons, whose names are to 
plaintiff unknown, and to persons engaged in buying and selling to- 
bacco, and to the public generally; that  plaintiff had no right to the 
use of said label, sign and trade-mark; but that the defendants were 
the sole, exclusive and rightful owners, and entitled to the exclusive 
use of said label, sign and trade-mark, and defendants, as plaintiff is 
informed and believes, threatened to sue the said persons named as 
customers of plaintiff, and many other persons whose names are un- 
known to plaintiff, and all dealers in smoking tobacco, and the public 
in general, and to prosecute them in the Courts of the country, if 
they bought from plaintiff or his agents, or if they sold or offered to 
sell, any smoking tobacco manufactured by plaintiff and so marked 
and labeled with said label, sign and trade-mark; and the defendants 
thereby caused the said persons mentioned as the customers of plain- 
tiff, and many other persons whose names are unknown to the plaintiff. 
and the public in general, to forbear and abstain from the purchase, 
sale and use of the said smoking tobacco so manufactured by plaintiff, 
and marked and labeled with his said label, agn  and trade-inark, 
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thereby greatly damaging plaintiff's sale, and diminishing his profits, 
and injuring and almost destroying plaintiff's trade and busi- 
ness in the manufacture and sale of smoking tobacco, and in (264) 
further pursuance of their efforts to wrong and oppress plain- 
tiff, and destroy the value of his ownership in the use of said label, 
sign and trade-mark, the defendants, in the latter part of the month 
of July, 1875, caused to be attached in the City of New York, in the 
hands of James M. Gardner & Co., consignees of the plaintiff, about 
200 cases of smoking tobacco, manufactured by plaintiff, and bearing 
his label, sign and trade-mark, as aforesaid; whereby plaintiff suf- 
fered great loss, damage and reputation." 

The concluding article avers the damage occasioned by the de- 
fendants' illegal conduct, and demands $50,000 as damages. 

The plaintiff charges that  the defendants, x~i th  knowledge of the 
plaintiff's asserted right to  use the label in identifying his own pre- 
pared smoking tobacco, and thus increase his sales and assure a public 
support, and with the wilful purpose to  wrong and oppress, and destroy 
the value of his title to  the trade-mark, by which goods of his nianu- 
facture were known, said and did the things enunlerated in his com- 
plaint, threatening to prosecute customers who continued to buy from 
him and sell, and thus diminishing his sales, and curtailing the busi- 
ness he had built up during many years. For all this alleged conduct, 
resulting in serious loss and damage, does the law give no remedy? 
Must the plaintiff submit to  it  in silence? If inducing others to vio- 
late his contract, is itself actionable when done with malicious motive, 
Jones v. Xtanly, 76 N.  C., 355, or persuading him to quit a service 
which he has undertaken, Haskins v. R o y s t e ~ ,  70 N. C., 601, can the 
defendants. for doing much more for the intentional injury of the 
plaintiff, escape all legal responsibility for the consequence, to  the 
vronged party? 

In  Evans v. Harris, 38 En. L. & Eq. Reports, 347, MARTIN B. puts 
this case: "Suppose a biscuit maker is slandered by a man saying 
that  his biscuits are poisoned, and in consequence no one enters his 
shop. He  cannot complain of the loss of any particular customer, for 
he does not knom- them, and how hard and unjust it would be, 
if he could not prove the fact of a loss, under a general allega- (265) 
tion of loss of custom." 

This was said when the injury was the direct result of words spoken, 
and as in such case dispensing with specific allegations of damage. 

I n  the present case, the gravamen consists, not so much in what waq 
said defamatory of the plaintiff's title to the trade-inark, but in posi- 
tive acts and threats, by ~ h i c h  customers, and many of them are 
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named, mere intimidated and deterred from purchasing the plaintiff's 
goods. We are not prepared to say that no cause of action is set out 
in the complaint, and to sustain the ruling under which the case was 
taken from the jury and the plaintiff forced to a non-suit. Possibly 
tlie proofs m-ould have been even stronger than the allegations, and 
in such case, come within The Code, Secs. 272 and 276, as explained 
in Halstead v. Mullen, 93 S. C., 252. 

Xithout definitely determining the sufficiency of the complaint in 
its present form, the Court erred in making this summary disposition 
of the cause, instead of permitting the trial to proceed, and for this 
reason, and without prejudice to  the defendants in doing so, we reverse 
the judgment. Let this be certified. 

Error. Reversed. 

Cited: McKinnon v. d8cIntosh, 98 N.C. 92; Caldzcell v. Stirewalt, 
100 N.C. 205; Harris v. Sneeden, 101 N.C. 281; Eddleman v. Lentz, 158 
X.C. 70; Williams v. Parsons, 167 N.C. 532; Hunt v. Eure, 189 N.C. 
487; Texas Co. v. Holton, 223 N.C. 499. 

Judgment-Parties-Joinder of Causes of Action-Jurisdiction- 
Demurrer-Assignment of Error. 

1. The assignee of a judgment can maintain a n  action on i t  in his own name. 
2. While judgments a re  not treated a s  contracts for all purposes, they are so 

treated for the purpose of distinguishing them from causes of action 
arising ex dcl icto,  and are  not embraced in Sec. 177 of The Code, for- 
bidding the assignment of things in  action not arising out of contract. 

3. Where the cause of action set out in the complaint, was sereral judgments 
rendered by a justice of the peace. eaoh for a less sum than two hundred 
dollars, but aggregating more than that sum; I t  2rns h e l d ,  (1) That the 
causes of action were properly joined; and ( 2 )  That tlie Superior Court 
had jurisdiction. 

4. I t  is the sum which is demanded in good faith which confers jurisdiction, 
and where the plaintiff's demand consists of several distinct items, i t  is  
the aggregate which constitutes the sum demanded and confers juris- 
diction. 

5. Although it is more orderly to state each cause of action in a separate and 
distinct allegation, yet if i t  fully appear from the complaint what each 
demand is, the failure to do so is not ground of demurrer. 

6. Where an action was brought against three judgment debtors and the ad- 
ministratrix of a fourth, on the judgment, and the heirs-at-law of the 



N. C.] FEBRUARY TERM,  1886. 

deceased judgnient debtor TTere made parties, aild the prayer for judg- 
ment was that execntion issue against the three defendants who were 
alixe. and that the xcl~nillistratris of the dead one ~)roceed to sell his 
land to make nssetr: It rccrs lreld, that  the heirs were unnecessary par- 
ties, and that the ~)lnintift' was not entitled to his prayer for judgment 
againqt the adiuiliistratrix to sell the land. but that  this was not ground 
of demnrrer bv one of the other defendants. 

7. The objection that a judgment on a demurrer ia final and not tha t  the 
defendant anslyer orer, eannot be nlacle for the first time in tthis Court, 

S. The prayer for judg~nent does not fix the 1)laintiff's right, but the Court 
4ionld grant such jndgment a s  the allegations in the pleadings will 
warrant. 

Cn-IL ACTIOX heard on demurrer, before Clark, J u d g e ,  a t  (266) 
Augubt Term, 1885, of the Superior Court of TT'!.KE County. 

The complaint  as as follows: 
The plaintiff above named, complaining of the defcndants above 

named, alleges: 
I. That on the 9th of June, A. D.  1879, one William K. Davis, as 

guardian of Mary A. Morehead, sued out and prosecuted against the 
defendants J. R. Taylor, John N. Bunting, Charles D .  Upchurch and 
the intestate of the defendant Jlinerva A. Sowell, ,J. J .  Nowell, he 
being then alive, in the court of a justice of the peace, acting in and 
for the county aforesad, three several actions for the recovery of 
various sums of money, due by notes given for the rent of land, 
each note being for less than two hundred dollars, all of said (267) 
actions being within the jurisdiction of a justice of the peace; 
whereupon, upon consideration of the said court, it was ordered and 
adjudged, that  the said William K. Davis, plaintiff as aforesaid, should 
recorer of the said John R. Taylor, John N. Bunting, Charles D.  Up- 
church and J. J .  Nowell, as follom-s: 

I n  the first of said actions, the sum of $79.32, with interest on $69.50 
from the said 9th day of June, 1879, and his cobts of action. I n  the 
second of said actions, the sum of $155.62, wilh interest on $135.00 
froin the said 9th day of June, 1879, and his costs of action. And in 
the  third of said actions, the sum of $80.34, with interest on $67.50 
from the said 9th day of June, 1879, and his costs of action. All of 
which said judgments, the said William I<. Davis, caused to  be forth- 
with. to-wit: on the said 9th day of June, 1879, docketed in the office 
of the Superior Court of the county aforesaid. 

The plaintiff is informed and believes, and so charges, that no part  
of the said judgments or any of them, has ever been paid, but the 
same now remain in full force and effect, and constitute and are a 
lien in law upon all the real estate then, on the said 9th clay of June, 
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1879, owned by the said judgment defendants, any and all of them, 
or by them since acquired. 

11. That  on the 9th day of February, 1886, for value received, the 
said William K. Davis assigned and transferred, in writing, each and 
all of the three said judgments, to  the plaintiff Van B. Moore, wlio 
is now the owner thereof, and the real party in interest. 

111. Tha t  after the rendition and docketing of said judgments, as 
hereinbefore set forth, to-wit: on the day of , 1882, 
the said J .  J .  Nowell departed this life, leaving the defendant Minerva 
A. Nowell, his widow, and the defendants Nellie G., James, Willie, 
and Henry Nowell, and Arnetta Adams, (born h'owell), wife of the 

defendant Thomas Adams, his children and only heirs-at-law. 
(268) IV. That on the 18th day of September, 1882, the said 

Minerva A. Nowell was duly appointed and qualified as adniin- 
istratrix of the said J .  J .  h'owell, dec'd, and took upon herself the dis- 
charge of the duties of her said office. 

V. Tha t  the said administratrix has not, since her said qualification, 
paid any part of said judgments or either of them, either to  the said 
William K. Davis, as the plaintiff is informed and believes, or to the 
plaintiff, though she has been requested so to do. 

VI. That  at the time of the death of the said J .  J .  Kowell, he was 
seized and possessed, as 0.f his own right, of the following real estate, 
as the plaintiff is informed and believes. 

(Here the complaint sets out the various tracts of land.) 
The plaintiff is advised and so insists, that  the said ~udginents, and 

all of them, are, in law, a lien upon the real estate aforesaid, and 
entitled to  payment out of the proceeds thereof when sold, before any 
other of the debts of the said decedent are paid, except such debts as 
may constitute prior liens thereon. 

VII. The plaintiff has no knowledge as to the ages of the defend- 
ants, children and heirs-at'-law of the decedent, the said J.  J .  Nowell, 
but he is informed that some, if not all, of the said children and heirs- 
at-law are infants under the age of twenty-one years. He therefore 
prays that  their general guardian, Moses G. Todd, be ordered by the 
Court to  represent the said infants in this action. 

VIII.  That  Moses G. Todd is the duly appointed and qualified 
guardian of the said Nellie G., James, Willie and Henry Sowell. 

Wherefore the plaintiff prays judgment: 
I. That the defendant Minerva A. Nowell as administratrix as afore- 

said, pay to  the plaintiff the sum of three hundred and fifteen dollars 
and twenty-eight cents, with interest on two hundred and sixty-two 
dollars, from the said 9th day of June, 1879, together with the costs 
of said three actions. and the costs of this action to  be taxed by the 



N. C.] FEBRUARY TERM, 1886. 

Clerk of the Court, or in case she have not now in her hands 
sufficient assets of the estate of her said intestate, wherewith (269) 
t o  make such payment, that she forthwith proceed, according 
to law, to sell so much of said real estate as may be sufficient therefor. 

11. That  execution issue on the said three judgments against the said 
John R. Taylor, John N. Bunting and Charles D.  Gpchurch. 

The defendant Upchurch demurred to the complaint on the follow- 
ing gi-ounds : 

1. That  the judgments on which the plaintiff brings his action are 
not negotiable or assignable in law, so as to  give the plaintiff a right 
of action a t  law in his own name thereon. 

2. That  the plaintiff is not a party to the judgments on which his 
action is brought, and mas not a party to  the action in which the said 
judgments were rendered by the justice of the peace, and has no legal 
right to  sue on the said judgments in his own name. 

3. That  \Villiam K. Davis, the plaintiff, in whose favor the said 
judgments were granted, is not a party to  this action. 

4. Tha t  this Court has no iurisdiction of this action, for the reason 
that  each of the several causes of action united in the complaint in 
this action, is for less than two hundred dollars, and is founded on 
a judgment of a justice of the peace, of which a justice of the peace . - 

has exclusive original jurisdiction. 
5. That  the plaintiff has improperly united several causes of action. 
6. That  the plaintiff does not, in his conlplaint, state each cause of 

action separately, but, in his complaint, compounds and states his 
several causes of action together. 

7. Tha t  the plaintiff has united several causes of action in his com- 
plaint in which he demands different judgments against the several 
defendants to  said action. 

His Honor overruled the demurrer, and gave judgment final aga,inst 
the defendant Upchurch, from which he appealed. 

Mr. John Gatling, for the plaintiff. 
Mr. John Devereus, Jr., for the defendant. 

MERRIMON, J .  Judgments whether they be granted by a jus- (270) 
tice of the peace, or a court of record, are assignable either in 
writing or by merely verbal transfer, so as to  pass the equitable title 
to  them to the purchaser. Winberry v. Koonce, 83 N. C., 351. 

The judgments mentioned and described in the complaint, were 
assigned to the plaintiff in writing, for value, and he became the com- 
plete equitable owner of them and the "real party in interest." The 
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person in whose name they were taken, has only the naked legal title 
to them, and lie holds that  for the plaintiff. 

It is insisted, however, that the statute, (The Code, Sec. 177,) pro- 
vides that, "Every action must be prosecuted in the name of the real 
party in interest, except as otherwise provided, but this section shall 
not be deemed to authorize the assignment of u thing in action not 
a~is ing out of contract," and that the iudgments are things in action 
not arising "out of contract." 

We cannot concur in this view. Judgments are, it is true, not ordi- 
narily and always and for all purposes treated as contracts, as was 
decided, in McDonald v. Dickson, 87 Tc'. C., 404; but in the sense of 
distinguishing them from causes of action arising ex delicto, they are 
contracts, and are classed in the  la^^ as contracts of record, and of 
the highest dignity. They possess the quality of engagement, by im- 
plication and force of the law, on the part of the judgment debtor, to  
pay the sum of money adjudged to be due the judgment creditor. It 
is said, that contracts or obligations eJ cortmctu are of three descrip- 
tions, and they may be classed, m-ith reference to  their respective orders 
or degrees of superiority, as follows: 1. Contracts of Record; 2. Spe- 
cialties ; 3. Simple contracts. 

Contract of Record consists of judgments, ~ecognizances, etc. Chitty 
on Cont. 3. See also the dissenting opinioc of Justice RCFFIN, in 
McDonald v. Dickson, supra. 

The term "contract," as employed in the statute just cited, is used 
in its broadest legal sense-in a fundamental sense-and i111- 

(271) plies and embraces all things in action, that have the nature 
or legal quality of a contract as defined by the law. It is em- 

ployed in a leading and distinguishing sense, in the formation of 9 

system of procedure. 
Therefore, the judgments sued upon in this action, do arise out of 

contract, and the plaintiff, as assignee, may maintain an action upon 
them in his own name. 

The appellant further insists, that as the judgments sued upon, are 
severally for a less sum than $200, the Superior Court has not original 
jurisdiction of them. 

This objection is not tenable. The Constitution, Art. IV, Sec. 27, 
provides among other things, that,  "The several Justices of the Peace, 
shall have jurisdiction, under such regulations as the General Assem- 
bly shall prescribe, of all actions founded on contract, wherein the 
sum demanded shall not exceed two hundred dollars," etc., and the 
statute, (The Code, Sec. 834,) provides that "Justices of the Peace 
shall have exclusive original jurisdiction of all civil actions founded 
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on contract except: 1. Wherein the sum demanded, exciusive of in- 
terest, exceeds two hundred dollars," etc. 

It will be observed that it is the sum de?nanded that fixes the juris- 
diction, and it has been held that this implies the sum demanded in 
good faith. Froelich v. Express Co., 67 N. C., 1; Wiseman v. Withc- 
row, 90 N. C., 140. The phrase "sum demanded," implies the whole 
sum due t o  the plaintiff or plaintiffs, from the defendant or defendants 
in the action, for the same like and kindred accounts in nature, as 
if the whole sum demanded is $600, $100 of it due by open account, 
$200 by pron~issory note, and $300 by judgment. All these sums may 
be consolidated, and sued for in the same action, and thus consoli- 
dated, they would constitute the plaintiff's "sum demanded." And so 
also, if the sum demanded on each account, is less than $200, but in 
the aggregate more than that sum, they may be sued for as a single 
demand in the Superior Court, and it would have ,jurisdiction. There 
is no statute that forbids this in terms or by reasonable impli- 
cation, and we can see no just reason why it may not be done. (272) 
Such ~ rac t i ce  would be convenient and economize cost and time 
in many cases. I t  was the common practice in this State, before the 
adoption of the present method of procedure, to consolidate two or 
more debts due the same plaintiff from the same defendant, each 
within the jurisdiction of a justice of the peace, and thus give the 
County or Superior Courts jurisdiction. We see no reason why the 
same practice may not now prevail. Indeed it has been held, in a t  
least one case, that it may. Sutton v. McMillan, 72 N. C., 102. 

The plaintiff is not, in such cases. obliged to sue in the same action 
for each sum so due to  him, but he may do so. If, however, he should 
multiply actions in the same court for distinct sums of money so due 
him, on similar accounts, the Court might and mould, no reasonable 
objection appearing, direct such actions to  be consolidated. This ought 
to be done on the score of economy of time and cost, and to p r e ~ e n t  
vexatious litigation. 

The plaintiff's demand is not very formally stated, but the Court 
can certainly see what it is, and what the several particular demands 
are, that  constitute the whole. The defendant had such information 
as would enable him to make any defence he might have. This is 
sufficient, although it  would have been better to  make each allegation 
separate and formal. Perhaps the Court would have entertained and 
allowed a motion, made in apt  time, to  require the plaintiff to  make 
his allegations severally, and more formal. 

The appellant further contends that  the appellee has united several 
distinct causes of action in his complaint, and demands different judg- 
ments against several defendants. 



I N  T H E  SUPREME COURT. [94 

We think otherwise. The three judgments sued upon, were granted 
by a justice of the peace, in favor of the same plaintiff against the 
same defendants, and they were duly docketed in the Superior Court. 
The plaintiff in each of them, for value, sold and assigned them in 
writing t o  the present plaintiff. One of the judgment debtors died 

intestate, before the action was brought, and an administratrix 
(273) of his estate was appointed. The plaintiff brought this action 

against all the surviving judgment debtors, joining with them 
the administratrix, and the heirs a t  law of the intestate, and demanded 
judgment against the administratrix for the amount of the judgments 
mentioned, and that she sell the land of her intestate, and out of the 
proceeds pay the plaintiff's debts, and that execution issue against the 
other judgment debtor defendants. This demand for judgment was not 
a proper one, or one warranted by the complaint. Nor were the heirs- 
at-law necessary or proper parties, and no judgment could be given 
against them. But they were simply unnecessary parties, and being 
such, this could not defeat the plaintiff's action, nor was it  ground for 
demurrer. The failure to demand a proper judgment, did not operate 
to  defeat the plaintiff's action. The allegations of the complaint, not- 
withstanding immaterial and redundant matter, and unnecessary par- 
ties defendant, plainly indicated the proper judgment, and the Court, 
seeing this, could grant it, without regard to  an inappropriate demand 
for judgment; or in the absence of any formal demand in that  respect. 
It was the duty of the Court to give such judgment as the law allowed, 
in the case presented by the pleadings. Dunn v. Barnes, 73 N. C., 
273; Knight v. Houghtalling, 85 N. C., 17; Jones v. Mial, 79 N. C., 
164; Jones v. Mial, 82 N. C., 252. 

The Court overruled the demurrer and gave judgment against the 
appellant. It does not appear affirmatively that  i t  held that the 
demurrer was frivolous and therefore gave judgment. The counsel 
insisted here, that the Court ought to have given judgment that  the 
appellant answer the complaint, unless it  had first decided that the 
demurrer was frivolous. 

There is no exception in the record raising any question in that 
respect, and it  must bz taken here, that the judgment was a proper 
one, and hence no exception was taken in the Court below. It is too 
late to  raise the objection here. The judgment must be affirmed. 

No error. Affirmed. 

Cited: Iceans v. Heitman, 104 N.C. 334; Harris 2;. Sneeden, 104 
N.C. 377; Brem v. Covington, 104 N.C. 594; Skinner v. Terry, 107 
N.C. 109; Presson v. Boone, 108 N.C. 87; Maggett v. Roberts, 108 
N.C. 177; McPhail v. Johnson, 109 N.C. 573; Hood v. Sudderth, 111 
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N.C. 222; Martin v. Goode, 111 N.C. 289; Johnson v. Loftin, 111 N.C. 
323; Carter v. R.R., 126 N.C. 444; Sloan v. R. R., 126 N.C. 490; 
Ricazd v. Alderman, 132 N.C. 65; Davis v. Wall, 142 N.C. 451; Chat- 
ham v. Realty Co., 180 N.C. 507; Williams v. Williams, 188 N.C. 730. 

WJI. KIFF A ' ~ 3 ~ ~ ~ ~ ~ ~ ~ A 4 ~ ~ ~ ,  T. SAMUEL WEBVER. 
(274) 

Donatio Causa Mortis-Promissory Notes-Parties-Mortgage- 
Administrators-Estoppel. 

1. A dolzatio cafcsa nzortis, is a conditional gift, depending on the contingency 
of expected death, To constitute a doliatio causa ?no?-tis, i t  must appear 
that the gift was made in riew of the donor's death, that  i t  is conditioned 
to take effect only on his death by his existing disorder, and there must 
be a delivery of the subject of the donation. 

2. The equitable owner of bills, bonds and promissory notes can maintain an 
action on them in his own name, so the assignee of a n  unindorsed bond 
or  note may bring a n  action on i t  in  his own name. 

3. The possession of a n  anindorsed negotiable note, payable to bearer. raises 
the presumption that  the person producing it  on the trial is  the rightful 
owner thereof. 

4. Bills, bonds and promissory notes, and all other evidences of debt, although 
payable to order and not endorsed, may be given a s  domxtiones causa 
nzortis, and the donee may sue on them in his own name. 

5. Where a bond secured by a mortgage is given a s  a donatio causa rnortis, the 
mortgage goes with the bond even without a formal transfer of the 
security. 

6. I n  a n  action by a n  administrator to recover certain bonds of his in~testate, 
which the defendant alleged n-ere given him a s  a donatio causa rnortis, 
the defendant having possession of the  bond^ ic; not required to pro\-e 
the gift by more than a preponderance of evidence. 

7. While a n  administrator is estopped to deny the validity of a n  assignment 
of personal property made by his intestate in fraud of creditors, he is not 
estopped to deny a donatio cnusa nrortis. 

8. A donatid cazcsa n~ovtis partakes somewhat of the oharacter of a testa- 
mentary disposition, but the assent of the personla1 iepresentative is not 
essential to its validity. If needed to pay debts it  may be recorered by 
the representatire, but if there be a residuum of the gift after the pay- 
ment of the debts, i t  goes to the donee and not to the intestate's estate. 

This was a CIVIL ACTIOX tried before Shepherd, Judge, and a jury, 
a t  the Fall Term, 1885, of HERTFORD Superior Court. 

The action was brought by the plaintmiff as administrator of 1275) 
James Kiff, deceased, to  recover from the defendant, a number 
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of notes, and niortgagcs executed to  secure them, payable to Janies 
Kiff, the plaintiff's intestate, as described in the complaint, which it 
is alleged the defendant unlawfully withholds froin the plaintiff. The 
defendant admitted tha t  he held the possession of the bonds and mort- 
gages, but denied that  he held them unlawfully. 

For a further defence, he pleaded as a counter-claim, that  he n-as 
then, and was a t  the commencement of the action, the rightful owner 
and in possession of the said bonds, notes and mortgages. That  James 
Kiff, the intestate, during his lifetime and in his last illness and in 
contemplation of his death, and but a short time before his death, 
gave and delivered to the defendant, said notes, bonds and mortgages, 
to and for his sole use and benefit. 

The following issue was submitted to the jury: 
"Is the plaintiff William Kiff, administrator of James Kiff, the ovimr 

and entitled to the possession of the notes, bonds and niortgages 1 1 ~ ~ -  

tioned in the pleadings?" 
I t  was admitted the bonds, etc., in controversy before tlie alleged 

gift, were tlie property of Janies Kiff. There Tyas evidence tending to  
show that  James Kiff died on the 4th of November, 1882, that  he had 
been ill for several days;  that  on Sunday preceding his death, he had 
despaired of all hope of recovery; that in the presence of several 
witnesses, on said Sunday, he handed the bonds in controversy, (said 
bonds were not endorsed and were payable to order,) to the defendant, 
his natural son, and told him he gave him the same, to take and col- 
lect them, and that  he might have the money and bonds in case he 
died; that  ever since the delivery of said bonds, the defendant has been 
in possession of them, claiming the same as his own, by virtue of said 
gift; that  James Kiff died of said illness on the following Tuesday. 

There mas also testimony tending to show the circumstances of 
James Kiff; that  he had two sisters, and other natural children; 

(276) that  a t  the time of the alleged gift he was indebted, and that  
he did not reserve sufficient property to pay such indebtedness. 

No instructions were prayer for. Among other things, the Court 
charged the jury, that  defendant must prove the gift by a preponder- 
ance of evidence, otherwise he T a s  not entitled to  a verdict. The 
Court also charged the jury, that they might consider the evidence 
of insolvency, along with the other circumstances, on the question as 
to whether the gift, as alleged by the defendant, was in fact made, 
but that  if they found in favor of such gift, that  the defendant would 
in this action be entitled to  a verdict, notwithstanding the insolvency 
of the intestate, the Court holding tha t  the gift, if made, related to 
the time of the delivery of the bonds, and that the administrator was 
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estopped to  attack it as fraudulent. The plaintiff excepted to  this 
part  of the charge. 

The jury responded in the negative to the issue submitted, and the 
plaintiff moved for a new trial;  ( I )  Because of the charge of the 
Court as t o  the  degree of proof required of the defendant, and. (2)  
Because of the charge of the Court as to  the estoppel of plaintiff. 

The motion was over-ruled and judgment rendered for the defend- 
ant,  from which plaintiff appealed to Supreme Court. 

Mr.  B. B. IVinborne, for the plaintiff. 
Mr .  David A. Barnes and J. B. Batchelor, for the defendant. 

ASHE, J. (after stating the fficts). A donatio cazcsa mortis, in 
Sicholas v. Adams. 2 Whar. 17. is defined bv Ch. Justice GIBSOX, 
to  be "a conditional gift, depending on tlie contingency of expected 
death, and that  it mas defeasible by revocation or delivery from the 
peril." To  constitute a donalio n~ortis causa the circumstances must 
be such, as to  show that the donor intended the gift to take effect, if 
he should die shortly afterwards, but that  if he should recover, the 
thing should be restored lo  him. Overton v. Sawyer, 52 N. C., 6. 

From this definition it results, that  to  constitute a donatio (277) 
mortis causa, there must be three attributes. 1st. The gift must 
be with the view to  the donor's death. 2nd. I t  must be conditioned to  
take effect only on the death of the donor by his existing disorder; and 
3rd, there must be a delivery of the subject of donation-1 \Yilliams 
on Ex. p. 686. 

The donation in this case, possessed all the qualities of a donatio 
cuusa nzortis. The donor in his last illness, on the Sunday previous 
to  his death on the Tuesday following, while despairing of all hope of 
recovery, handed the bonds and mortgages in controversy, in the 
presence of several witnesses, to  the defendant, and told him that "he 
gave him the same, to take and collect them, and that he might have 
the monev and bonds in case he died." and that the defendant then 
took the bonds and mortgages, and 11;s had possession of them ever 
since. 

The plaintiff contended in this Court, that  the counter-claim could 
not be maintained, because the title to  bonds, bills of exchange and 
pron~issory notes, could only be passed by endorsement or assign- 
ment, and could not be transferred by mere delivery, so that the 
delivery of the bonds did not vest tlie legal title in the defendant, 
and could not constitute a good donutio cuzisa mortis, and that the 
counter-claim was therefore defective, because i t  did not state facts 
sufficient t o  constitute a cause of action, and in support of his posi- 
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tion, he relied upon the case of Overton v. Sawyer, 52 K. C., 6, where 
it  was held, that  bonds or sealed notes, given by delivery as a donutio 
causa mortis, may be recovered a t  law in an action of trover by the 
personal representative of the donor, and he also relied upon the cases 
of Fairly v. McLean, 33 N. C., 158, and Brickhouse v. Brickhozrse, 
Ibid., 404. The two latter named cases, where actions of trover for 
the conversion of unindorsed promissory notes, the legal title to which 
could not, a t  that  time, be transferred, except by indorsement, and 
the actions were a t  law. 

But since that case was decided, a change has come over our system 
of legal procedure. Then an action had to be brought upon an 

(278) unnegotiable or unindorsed bond, in the name of the assignor, 
because he was held by the assignment t o  acquire only an 

equitable interest, which could not be enforced in a court of law, yet 
even in that  case, the court of law so far recognized the interest of 
the assignee, as t o  protect i t  against the acts of the assignor. Long 
v. Baker, 3 N. C., 128 (191), and Hoke v. Carter, 34 N. C., 324. But 
now, under the new system, the action on such an instrument, must 
be brought by the real party in interest. The Code, Sec. 177. 

The construction put upon this section is, that  the assignee of a 
bond or note not endorsed, is the proper person t o  maintain the action 
in his own name, because he is the real party in interest. Andrews 
v. McDaniel, 68 N. C., 385; Jackson v. Lozle, 82 N. C., 404; Bank v. 
Bynum, 84 N. C., 24; and that the possession of an unindorsed negoti- 
able note payable, to  bearer, raises the presumption that  the person 
producing i t  on the trial is the real and rightful owner. Jackson v. 
Love, supra, and Pate  v. Brown, 85 N. C., 166. 

It is immaterial whether the action brought by the plaintiff is legal 
or equitable, for under the present system, the distinction in actions 
a t  law and suits in equity, and the forms of all such actions are 
abolished, and there is but one form of action. The Code, Sec. 133. 

The complaint or counter-claim, which is in the nature of a cross 
action, must set forth the cause of action in a plain and concise state- 
ment of facts-The Code, Sec. 233, Noore 21. Hobbs, 77 N. C., 65-- 
and then the Court ml l  give such relief as is consistent with the case 
made by the complaint and embraced within the issue. The Code, 
Sec. 425; Knight v. Houghtalling, 85 N. C., 17; Oates v. Kendall, 67 
N. C., 241. 

This action, then according to the statement of the facts set forth 
therein, may be either in the nature of detinue, or a bill in equity for 
the delivery of the bonds and mortgages, but as the defendant, as 
assignee by parol, has set up a counter-claim of the alleged donatio 
causa mortis of the bonds and mortgages, i t  presents the ques- 



N. C.] FEBRUARY TERM, 1886. 

tion, whether the transfer of an unindorsed bond, creating only (279) 
an equitable title in the donee, is valld as a donatio causa 
nzortis. 

That  the defendant's right of action, by his counter-claim, upon 
the unindorsed bond, is still an  equitable claim notwithstanding-The 
Code, Sec. 133-see 1 Estee on Pleading, 122. I n  the case of Overton 
v .  Sawyer. cited above, the learned Judge in the conclusion of his 
opinion. uses the following language: "The conclusion is not a t  all 
opposed by the decision of Lord Hardwick in B o d y  v .  Snelgrove, 3 
htkins Rep. 214, that  a bond for the payment of money may be the 
subject of a donatio causa mortis. That was a case in Chancery, and 
it  was held that  the equitable interest in the bond passed to  the donor, 
which does not militate a t  all with the position, that  the personal 
representative of the donor, could at law recover the value of the bond 
in an action of trover." This is undoubtedly an authority for the 
doctrine. that  a bond without endorsement, is the subject of a donatio 
causa mortis in equity. 

And the principle is fully sustained by the authorities. When this 
principle was first applied to the transfer of personal property, i t  was 
limited to chattels, which n ight  be delivered by the hand. But as 
trade and commerce advanced, i t  was gradua!ly relaxed, and was ex- 
tended, first, t o  embrace bank notes, then lottery tickets, and securities 
transferable by delivery, such as notes payable to bearer or to order, 
and indorsed in blank, and finally to  bonds. Snelgrove v. Bailey, 
supra, was the first case, we believe, in which the doctrine was ex- 
tended to bonds. There, the donor had delivered a bond to the donee, 
saying, "in case I die, i t  is yours, and then you have something." 

The administrator of the donor, filed a bill in equity against the 
donee, to have the bond delivered up. Lord Hardwick, before whom 
the suit was heard, holding that the bond was the proper subject of a 
donatio rausa mortis, dismissed the bill, and the same eminent jurist, 
afterwards. in the great case of Wmd v .  Turner, 2 Ves. Sr., 443, said 
he adhered to  that decision, and in reference to this case, Chan- 
cellor Kent said: "The distinction made by Lord Hardwick, (280) 
between bonds and bills of exchange, promissory notes and other 
choses in action, seems now to be adopted in this country, and they 
are all considered proper subjects of valid donatio causa mortis as 
well as inter vivos." 1 Kent., 379. All evidence of indebtedness which 
may be regarded as representing the debt, whether with or without 
indorsement, are the subject of a donatio mortis causa. Redfield on 
Wills, Part 11, 312, 313, and to same effect Brown v. Brown, 18 Conn., 
410; Williams on Executors, 692; Iredell on Executors, 52. 
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I t  was at one time matter of considerable discussion in the Courts 
of England, vhether a mortgage given to secure the payment of a 
bond, was the subject of a donntio cnusa mortis, and in the case of 
Duffield v. Elutes, 1 Bligh. (S. S.) ,  497, i t  was decided, upon appeal t o  
the House of Lords, froin a decision of Vice Chancellor Leach, that 
the delivery of the mortgage, as creating a trust by operation of law, 
was good as a donatio causa nzortis. The same principle was admitted 
in the case of Hurst v. Beach, 5 Madd., Ch. 351. and a delivery of a 
bond and mortgage as a donatio cazisa mobs held to be valid, and the 
same doctrine was held in Duffield v. Elwes, 1 Bligh. (N. S.) ; 3 Pome- 
roy's Eq. Jurisprudence, Sec. 1148. 

The mortgage need not be assigned. The assignment of the debt, 
note or bond, secured by the mortgage, even without a formal transfer 
of the security, carries the mortgage with it. 1 Estee's Pleading, Sec. 
345. These authorities establish beyond all question that the bonds 
and mortgages in controversy, are the proper subject of a donatio causa 
mortis. 

But the p1,aintiff contended there was error in the instructions given 
by his Honor to  the jury, that the defendant inust prove the gift by s 
preponderance of evidence, otherxise he would not be entitled to  a 
verdict. He insisted that it being an equitable action, the defendant 
must establish the gift by clear and unmistakable proof, and cited 
several authorities to sustain that equitable principle. But admitting 

the principle, it has no application to  a case like this. The 
(281) possession of the bond and nlortgages was prima facie evidence 

of ownership. The law raised the presumption from the fact 
of possession, and the onus was upon the plaintiff to rebut it. Jackson 
v. Love, s q r a ,  and the cases there cited. 

The defendant further excepted to  the instruction that the plaintiff, 
as  administrator of James Kiff, %'as estopped to attack the gift as 
fraudulent. I n  this instruction there was error. 

The plaintiff, to  maintain his position, relied upon the case of Bur- 
ton v. Fairinholt, 86 N. C., 260, where it  is held. First, that a volun- 
tary transfer of a chose in action by an insolvent donor to  his children, 
without valuable consideration, is fraudulent and void, and the same 
may be reached in equity by creditors, and subjected to the payment 
of their debts, and secondly that an administrator is estopped by the 
act of his intestate. 

But there is a distinction to  be observed bet~veen a voluntary assign- 
ment of personal property inter vivos in fraud of creditors, and a 
donatio causa mortis. The latter does not take effect until after the 
death of the assignor, and is ambulatory and conditional, and revok- 
able until his death, and is likened to a legacy, and in that  respect 



N. C.] FEBRUARY TERM, 1886. 

partakes somewhat of the character of a testamentary disposition of 
the property, so far as i t  is liable for the intestate's debts, but i t  
differs n~aterially from a will, in that the donee's title is derived 
directly from the donor, and the assent of the representative of the 
donor is not necessary to  support his title, yet a t  the same time, the 
executor or administrator of an alleged donor, has corresponding rights, 
and accordingly, upon a deficiency of assetb to pay the lawful claims 
of crcditors, any gift causa naortis must give m-ay, 50 far as may be 
necessary to  discharge lawful demands." Schouler on Executors and 
Administrators Sec. 219, and the same author in Sec. 220, lays it down, 
that "the executor or administrator, representing these and other in- 
terests, against the express or implied wishes of the deceased himself, 
if need be, may procure all assets suitable for discharging deniands of 
this character. But if any balance is left over, it goes, not to the next- 
of-kin, but to  the donee, for the revocation of any gift for the 
benefit of creditors of the decedent, is only pro tnnto." Schouler (282) 
on Executors and Xdm's, Sec. 220, and the cases there cited in 
support of the text,-see also Pomeroy's Equity .Jurisprudence, See. 
1152; Iredell on Executors, p. 556. 

Those authorities, except the last, apply the doctrine as well to 
assignments inter vizjos as to donatio mortis cazisa. This Court, hom- 
ever, has adopted a different principle as to  contracts inter vivos, as in 
the case of Burton v. Fnrinholt, szipya. Rut as its application to  a 
donatio cnusa mortis is an open question in this State, we are at 
liberty to  adopt the principles enunciated in Schouler as above, which 
lye do, because it is consistent with justice and equity, and the spirit 
of our existing system of jurisprudence. 

There is no allegation in the complaint that tliese bonds, etc., were 
necessary for the payment of debts. Fhether  that  is an objection 
that  might be taken on demurrer, we do not decide. There is no 
demurrer in the case, and the question of insolvency was one of the 
elements of the plaintiff's ownership and right to  recover, and there 
was proof that the estate of plaintiff's intestate was insolvent. 

Our conclusion is, that  the plaintiff had the right to recover the 
bonds and mortgages in controversy, and after applying them to the 
satisfaction of the debts of the intestate, to pay over to the defendant 
any balance that  may remain. 

The judgment of the Superior Court is reversed, and this opinion 
must be certified to the Superior Court of Hertford County, that an 
account may be taken of the indebtedness of the estate of James Kiff, 
and the assets that have come, or ought to come, into the hands of 
the plaintiff as his administrator, applicable thereto, to the end that 

253 
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a final judgment may be rendered in the cause in conformity to this 
opinion. 

Error. Reversed. 

Cited: Jenkins v. TViLlzinson, 113 K.C. 535; Bresee v. C~uwpton, 
121 N.C. 123; Thompson v. Osborne, 152 N.C. 410; Trust Co, v. White, 
189 N.C. 283; Hunt v. Eure, 189 K.C. 487; Trust Co. v. Trust Co., 190 
N.C. 471; Lister v. Lister, 222 N.C. 560. 

(283) 
P. E. PITTMAN, EXECUTRIX, r. C. A. CAMP, ET AL. 

Evidence-Con~mz~nications, etc., under Sec. 590. 

1. I t  is not error to a l l o ~ ~  the lrlaintiff to a~sli one of his witnesses where he 
lives, with the purpose of showing that he lives with the defendant, when 
the Court does not allow the fact to be used to impeach the witness. 

2. An executor is competent to testify to transactions between his intestate 
and the defendant of which he has linowledge, which a re  in  favor of the 
estate of the intestate and adrerse to the defendant. 

CIVIL ACTION, heard before Shepherd, Judge, and a jury, at  Spring 
Term, 1886, of the Suserior Court of HALIFAX County. 

The parts of the case settled upon appeaI, necessary to  understand 
the opinion of the Court, are as follows: 

"In order to prove that defendant Camp had used part of the crop 
made on testator's land in 1883, the plaintiff introduced a witness, 
Henry Arrington, who testified, "I lived on testator's place the year 
he died. I hauled nine bales of cotton the fall of 1883, to EnfieId for 
Camp." Upon his cross-examination, he testified, "Mr. Pittinan, 
(meaning plaintiff's testator), had turned over the control of the 
plantation to Mr. Camp, first week in May, 1881." On his re-direct 
examination witness testified: "Mr. Pittman said he had given every- 
thing up to Mr. Camp." As soon as the witness had made the last 
answer, plaintiff's counsel asked him: "Where do you live now"? the 
defendants objected to the question, on the ground that it was only 
competent to impeach the witness, which plaintiffs could not do, and 
asked if that  was not the purpose. 

Plaintiff's counsel replied, "Your Honor can well see why I asked 
it," and made no further explanation. The Court admitted the an- 
swer, but not for the purpose of impeaching the witness, nor was the 
answer used for such a purpose in the argument of counsel, or during 



K. C.] FEBRUARY TERM, 1886. 

the trial. Defendants excepted, and witness then answered: "I live 
a t  Mr. Camp's." 

I n  order to  disprove the contract set up by the defendant (284) 
Camp, the plaintiff, who is the executrix of the testator, and a 
legatee under his will, was introduced as witness for plaintiff, and 
after objection by the defendant, was permitted to testify as follows: 
"I saw my husband, (meaning her testator,) pay money to Camp; 
sometimes Camp would ask for money to pay hands; heard him ask 
for it." 

For the same purpose, she was further permitted to  testify, after 
objection by defendant, that  "testator sold cotton in the summer of 
1883; crops of 1881 and 1882, sold by Camp; iny husband was afflicted, 
and had to get Camp to do it. He would bring the inoney and give 
it  to  my husband. I n  1883, I don't know what he did with the money. 
I n  1883, I heard my husband tell Camp that  he vanted to have him, 
(my husband,) like he, (Camp,) was when he came there; that  he 
had t o  go to him for all the inoney he got. Camp said yes. Mr. Pitt- 
man said he would show him that when the twenty bales of cotton 
was sold, he intended to have some. This conversation was some time 
before the cotton was sold." 

The defendant excepted to  the foregoing widence, so far as i t  recited 
a conversation or transaction between the testator and the defendant 
Camp, in witness's presence. The Court ruled that she could testify 
as to any declaration made by Camp, although such declarations were 
made in a conversation between Camp and the testator. Defendants 
excepted. 

Camp was alive a t  the trial, and testified in this action, denying 
the testimony of Mrs. Pittman, the plaintiff. 

Verdict and judgment for the plaintiff, and the defendant appealed. 

Messrs .  R. 0. B u r t o n ,  Jr., and W .  H.  Day, for  the  plaintiff. 
M r .  J o h n  A. Moore ,  for t h e  defendant .  

MERRIMON, J. (after stating the facts). The question "where do 
you live?" and the answer to it, were of slight importance in 
any view of them. The evidence elicited was not irrelevant, (285) 
because it  tended to identify the witness, and to show in some 
slight degree, his opportunity to be informed in respect to the matter 
about which he was testifying. If it  tended to impeach the witness 
a t  all, as perhaps it  did very slightly, i t  did so remotely and inci- 
dentally. The Court did not allow the question to be answered with 
the view to impeach, nor mas the answer so used on the trial. So 
that,  the exception in this respect, cannot be sustained. 
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The plaintiff testified as to  what the defendant said to  her intestate 
in his lifetime, and as to transactions between them, of which she had 
knowledge. It is obvious that she was not testifying adversely to her 
intestate, but against the defendant, and he was present and compe- 
tent to  testify in his own behalf, and contradict her. Indeed, he was 
examined, and did so, and hence suffered no prejudice. 

It is not the purpose of the statute, (The Code, Sec. 590,) to ex- 
clude evidence "concerning a personal transaction or communication" 
between a surviving party and a deceased person, where the executor 
or administrator of the latter sues the surviving party, and offers to  
testify on the trial as to  such "transaction or communication." The 
purpose is to prevent the surviving party from testifying in such 
respect, because, the deceased person, whose estate is to  be affected, 
cannot be present to testify in his own behalf. The statute cited, 
expressly provides that such evidence cannot be given "except where 
the executor, administrator, survivor, committee or person so deriving 
title or interest, is examined in his own behalf, or the testimony of 
the lunatic or deceased person is given in evidence concerning the 
same transaction or communication." Peacock v. Stott, 90 N. C., 518. 

I n  this and like cases, the defendant is on the same footing as if 
the deceased party were alive and testifying in his own behalf. This 
exception of the appellant is therefore groundless, and the judgment 
must be affirmed. 

No error. Affirmed. 

Interest-Usury-Place of Contract. 

1. If no place is agreed on for tthe performance of a contract, the lea loci con- 
t rac tus  governs. If the  lace of performance is agreed on, the lex loci 
solutiorzis governs. 

2.  Where a bond was dated in Sor th  Carolina. but had no specified place of 
payment. I t  w a s  7beld that i t  was gorerned by the usury laws of this 
State, and i t  is immaterial that the pleadings admit that the bond n7as 
delirered in Virginia. 

3. If ,  in such case, it  had appeared that  the bond m*as given for goods pur- 
chased in T'irginia, the rule would be different. 

4. Quaere, whether the contracting parties can agree on a rate of interest, 
legal where the contract is made, but illegal  here i t  is to be performed. 
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This was a CIVIL ACTIOX, heard before Shepherd, Judge, a t  Spring 
Term, 1886, of HALIFAX Superior Court, upon a demurrer filed by the 
plaintiff to  the answer of the defendants. 

The pleadings in the case are as follows: 
1. Tha t  the plaintiffs, Mr. H .  Morris, F. llorris,  V. Morris and S. B. 

Morris are partners, trading under the firm name of W. H.  Morris d: 
Sons and have been such partners since on and before the 26th day 
of April, 1883. 

2. That  on the 26th day of hpril, 1883, the defendants, for value 
received, promised in writing, to pay to the order of the plaintiffs, 
under their firm name, the sum of four hundred and thirty-five dol- 
lars and sixty-five cents, on or before November ls t ,  1883, with eight 
per centum interest from date. The following is a copy of said written 
promise : 

$435.65. GASTON, K. C., Spril  26th, 1883. 
On or before n'overnber first, 1883, we, or either of us, promise t o  

pay to W. H.  Morris R: Sons, or order, four hundred and thirty-five 
dollars and sixty-five cents, with interest from date a t  8 per cent. 
per annuin. Value received. 

T~iohras J .  E. HOCKADAY, [Seal.] 
Susalv A. HOCKADAY, [Seal.] 

3. That no part of said four hundred and thirty-five dollars (287) 
and sixty-five cents has been paid. 

Wherefore the plaintiffs demand judgment against the defendants 
for thc sum of four hundred and thirty-five dollars and sixty-five 
cents, with eight per centum interest thereon from the 26th day of 
April. 1883, till paid, and for costs. 

The defendants, Thomas J. E. Hociiaday and Susan A. Hockaday, 
answering the amended complaint of the plaintiffs, say: 

I .  That  the first section thereof is true. 
2. Answering the second section of plaintiff's complaint, these de- 

fendants say, that  they did promise in writing on the 26th day of 
hpril, 1883, to pay to the plaintiffs, on or before November 1st) 1883, 
the sum of four hundred and thirty-five dollars and sixty-five cents, 
with interest a t  eight per centum per annum from date, but allege that  
the said promise in writing x-as delivered to  plaintiffs, a t  the city of 
Norfolk, State of Virginia, and they are ad-\-ised and believe, that the 
rate of interest collectable on said instrument, was regulated and 
governed by the laws of Virginia, and that said laws do not allow 
eight per cent. interest on such contracts as that  described in the 
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pleadings; that  where more than six per cent. is charged, no interest 
can be collected. 

Wherefore the defendants demand judgment that  they go hereof 
without day and recover their costs of the plaintiffs, and for such 
other and further relief as may be just. 

The plaintiffs demur to  the second section of the defendants' answer 
for insufficiency, in not stating facts sufficient to constitute the plea 
or defence of usury therein attempted to be set up, in this: 

1. That there is no allegation that the debt for which the promissory 
note sued on was given, was contracted in the State of Virginia. 

2. That there is no allegation that  said note was made or executed 
in the State of Virginia. 

3. That there is no allegation that  the place of payment or per- 
formance of said note or contract was in the State of Virginia. 

(288) 4. That  there is no allegation that either of the makers or 
> 

payees of said note lived in the State of Virginia. 
5 .  That there is no allegation that said note was a Virginia contract, 

or other than what from its face and terms i t  is presumed to be, to- 
wit: a North Carolina contract. 

Wherefore, the plaintiffs demand judgment against the defendants 
that the answer herein be dismissed, and that they recover of said 
defendants the sum of four hundred and thirty-five dollars and sixty- 
five cents, with eight per centum interest thereon from the 26th day 
of April, 1882, till paid, and for costs of this action, to  be taxed by 
the Clerk. 

His Honor sustained the demurrer, and gave judgment for the plain- 
tiffs, from which the defendants appealed. 

Mr. John A. Moore, for the plaintiffs. 
Mr. A. J .  Burton, filed a brief for the deferzdants. 

ASHE, J. (after stating the facts). The note sued on bears date at* 
Gaston, N. C., and the rate of interest expressed upon its face is 
eight per cent. 

The defendants insist it is a Virginia contract; that  the note was 
delivered to the plaintiffs a t  Korfolk, Virginia, and that  they are 
advised and believe, that the rate of interest a t  eight per cent. is not 
allowed by the law of that State. 

The defendant, by his demurrer, admits the fact to  be true as 
stated, but contends that even if true, i t  does not make out a legal 
defence to his action. This presents for our consideration the ques- 
tion, whether the law of Virginia or of North Carolina governs the 
contract. 

258 
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The following principles seem to be settled by the current of au- 
thorities: when a contract is made to pay generally, i t  is governed by 
the place where the contract is made. 1 Daniel on Negotiable In-  
struments, Sec. 881, Arrington v. Gee, 27 N. C., 590. 

But when a contract states that the parties had in view another 
place where the contract was t o  be performed, the law of that place 
would govern. Arrington v. Gee, supra. 

I n  other words, if no place is agreed upon for the performance (289) 
of the contract, the lex loci contractus prevails, and if the place 
of performance is stipulated, the lex loci solutionis governs. But Judge 
STOREY holds, that  if a note be made bona fide in one place, expressly 
having an interest legal there, and payable in another place, in which 
so high a rate of interest is not allowed, i t  may be sued in the place 
where payable, and the interest expressed recovered, because the par- 
ties had their election to make the interest payable according to the 
law of either place; or to  express the same thing differently, they may 
lawfully agree upon the largest interest allowed by the law of either 
place. If this be law, and it  must be admitted it  is very high au- 
thority, then there can be no question that the plaintiffs had the right 
to  recover the amount of the note, with eight per cent. interest, but 
this principle is controverted by authorities equally high, and we do 
not undertake t o  reconcile the discrepancies, for we do not consider i t  
necessary t o  resort to  that principle in order to sustain the judgment 
of the Superior Court. For the principle is concurred in by all the 
authorities, that  when no place is fixed by the contract for its perform- 
ance, the lex loci contractus must govern the contract. I n  Arrington 
v. Gee, supra, Ch. J .  RUFFIN used the following language: "For debts 
have no situs, and are payable everywhere, including the locus con- 
tractus; and therefore the law of that place shall govern, since i t  does 
not appear from the contract, that the parties contemplated the law 
of any other place. There cannot be any other rule but that of the 
place of the origin of the debt, unless it be that where the creditor may 
be found, since the debtor must find the creditor for the purpose of 
making payment. But manifestly this last can never be adopted, 
because it  would vary with any change of domicile or residence of the 
creditor." Then, as was observed by Lord Brougham in Dow v. Lipp- 
man, 5 Clark & Fin. 1, "a contract payable generally, naming no place 
of payment, is to  be taken to be payable a t  the place of contracting 
the debt, as if i t  was expressed to be there payable. Being 
payable everywhere, the rule of interest must be determined by 1290) 
the law of the origin, since there is nothing else to give a rule." 
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The doctrine here enunciated, is fully sustained by 1 Daniel on 
Negotiable Instruments, Sec. 881; 2 Parsons on Contracts, 586, 589; 
2 Kent Com., 457; Story Conflict of Laws, Sec. 272. 

But the defendants insist that their note was under seal, and the 
contract was not consummated until a delivery, and i t  is alleged, and 
admitted by the demurrer, that the note was delivered to the plaintiffs 
in Norfolk, Virginia. But we think that is altogether immaterial. 
If the defendant had stated in his answer, that the note was given 
to secure the payment of goods purchased by the defendants from the 
plaintiffs, who were merchants of the city of Norfolk, there would 
have been some force in the contention-for i t  is laid dovn in 2 Par- 
sons on Contracts, 586, "if a merchant in Kew l'ork comes to Boston 
to buy goods, and then returns there and gives his note for them, 
which specifies either Boston, or no place, for payment, it is a Boston 
transaction." But here there is no allegation that the plaintiffs at 
the time of the delivery of the bond, were residents of Sorfolk, nor 
that  the note was given in fulfilment of any contract made with them 
as citizens of that  State. For aught that  appears from the answer, 
the plaintiffs may have been residents of this State, or of some other 
State besides Virginia, and therefore, in the absence of any such allega- 
tions in the answer, and the bond on its face puiporting to  be a North 
Carolina contract, there is nothing in the anmer to prevent the appli- 
cation of the rule of Len: loci contractus. 

Our opinion is, there was no error in the judgment of the Superior 
Court, and it  is therefore affirmed. 

No error. Affirmed. 

Cited: Bank v. Land Co., 128 K.C. 194. 

Appeal. 

I. Where it  appears that the papers had been taken from the Clerk's office, to 
enable the trial Judge to make up the statement of the ease on appeal, 
but had not been returned in time for the appellant to get the transcript 
to this Court in time. a certiorari will be issued to bring up the appeal. 

2.  The Court papers should not be taken from their proper places, and the 
practice of remoring them leads to confusion and delay. 

CIVIL ACTION, tried before Gilmer, Judge, a t  Spring Term, 1885, of 
the Superior Court of HAYWOOD County. 
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At the last Term of this Court, the plaintiffs, (the appellees), moved 
to docket and dismiss the appeal, under Rule 2, Sec. 8, and a t  the 
same Term, after notice to the plaintiffs, the defendants moved to 
re-instate the appeal and for a writ of certiorari. 

The facts appear in the opinion. 

Mr. M.  E. Carter, for the plaintiffs. 
Messrs. Jos. B. Batchelor and Jno. Deverez~z, Jr., for the defendants. 

IYIERRIMON, J. I t  appears that  a t  the Spring Term, 1885, of the 
Superior Court of the county of Haywood, the plaintiff obtained judg- 
ment against the defendant, from which the latter took and perfected 
an appeal to  this Court, but he failed to bring the same up to the last 
October Term, as regularly he should have done. 

At  the Iast mentioned Term of this Court, the appellee moved upon 
the certificate of the Clerk of the Superior Court, under Rule 2, Sec. 8, 
t o  docket and dismiss the appeal, which motion was then allowed. 

Afterwards, during the same Term, the appellant gave notice (292) 
of a motion to  be heard a t  the present Term, to set the order 
dismissing the appeal aside, and reinstate the latter upon the docket. 
He  also filed his petition, stating in substance, that he had failed to 
bring up his appeal regularly, because the Court papers in the action 
had been taken from the proper files in the office of the Clerk, to  
enable the Judge to settle the case upon appeal; that the latter had 
failed to  return the papers, and had not settled the case as he ought 
to  have done, and hence, the Clerk could not send up a transcript of 
the record, nor could the appellant procure the same to be sent, or 
brought by himself, and he demanded proper relief, etc. 

The material facts are in effect admitted, but the appellee insists 
that  the appellant failed to state his case upon appeal within the 
time prescribed by law, and had not been prompt to  urge the Judge to 
settle the case and return the Court papers to  the office of the Clerk. 
It appeared, however, that  the appellant's counsel did state the case 
upon appeal, shortly after the term of the Court a t  which it  was 
taken, and served the same upon the counsel of the appellee, and the 
latter suggested amendments to  the same, and delivered the case 
stated and the proposed amendment thereto, to the Judge, to  be 
settled, and the Court papers were also handed to him. The counsel 
of both parties being present, agreed that  the Judge should settle the 
case. It was stated in the argument, and not denied by the appellees' 
counsel, that  the appellant had paid the costs of the certificate and 
the motion to  dismiss the appeal. 
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The objection that the case upon appeal was not stated by the 
appellant, within the time prescribed by law, is without force, because 
the appellees' counsel suggested amendments thereto, and agreed that  
the Judge should settle the case. Obviously this was a waiver of such 
ground of objection. Walton v. Pearson, 82 N. C., 464. 

The record was mainly in the papers of the action, and these the 
Judge had away from the file, so that  the Clerk could not 

(293) prepare and send to this Court a transcript of it within the 
time and as the statute required him to do, nor could the 

appellant, for the same reason, procure a transcript and bring it up 
himself. 

We observe that much confusion and trouble grows out of the very 
prevalent practice of taking the papers in the action from their 
proper files, and away from the place where the court is hela. Such 
practice ought not to  be encouraged by the Court. The law contem- 
plates that  such papers are to  remain on the files and in the proper 
places of deposit, and securely kept by the Clerk of the Court. I n  
some cases they may be removed, but they should be removed only in 
the cases and strictly in the way allowed by law. This is the more 
in~portant, as ordinarily, the record is in, and made up from the papers, 
when necessary to  use properly certified transcripts of i t  out of the 
Court t o  which i t  belongs. If what the papers contain is needed, 
copies should be taken. State v. Hunter, ante, 829. 

Frequent and grievous complaints come before us, that  the papers 
in the action have been taken from the proper files, and kept away 
from the custody of the Clerks for nionths-sometimes, that  they have 
been lost or mislaid, to the serious detriment of the parties interested. 
Such evil ought to be corrected promptly. 

It was insisted on the argument, that  the appellant failed to bring 
up his appeal to  the term of this Court next after it was taken, and 
that  he had not been vigilant in urging the Judge to settle the case 
and return the papers of the action to the Clerk's office. 

We have seen that  lie could not bring up the appeal, and by no 
fault of his own. It was scarcely decent or proper for the appellant 
to urge the Judge to do his duty promptly-it was not his duty to  do 
so; he had the right to  expect the Judge would do his duty within a 
reasonable time, and he was not bound to take action until the term 
of this Court t o  which the appeal should have come. It appears that 
the case had not been settled, nor had the papers been returned as 
late as the 16th of December, about the time the circuit to which the 

appeal belonged, was called a t  the last October Term; but in 
(294) a letter from the Judge to the Clerk of the Superior Court, 

dated 23rd November last, he says, "I'll do my best to  get i t  
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(the case settled upon appeal) in time for you to copy and send up." 
The appellant might therefore reasonably have hoped, up to  the 
time of the filing of this application, that the appeal would come up 
during the Term. This certainly was reasonable excuse for failing to 
make the application until a late day in the Term. Sparks v. Sparks, 
92 N. C., 359. 

It appears t o  our satisfaction, that  i t  was not owing to the neglect 
of the appellant that  his appeal failed to reach this Court a t  the last 
Term. The order dismissing the appeal a t  the instance of the appellee, 
must therefore be set aside, and the appeal reinstated on the docket, 
and the writ of certiorari must issue, commanding the Clerk of the 
Superior Court to  certify to  this Court, the record in the action men- 
tioned in the petition. 

I t  is so ordered. 

Certiorari. 

Where the appellant serres his case on appeal in apt  time, and the appellee 
files objections to it, and the appellant a t  once notifies the Judge, and asks 
him to  fix a time and place to settle the case on appeal, which the .Judge 
fails to do, a certiomri will be granted to bring up the appeal. 

MOTION by the plaintiff for a writ of certiorari, heard a t  the Febru- 
ary Term, 1886, of the SUPREME COURT. 

The action was tried at Spring Term, 1885, of the Superior Court 
of HERTFORD County, before Shipp, Judge, and a jury, and resulted 
in a judgment for the defendant. 

The facts appear in the opinion. 

Messrs. B. B. Winborne and R. B. Peebles, for the plaintiffs. 
Messrs. D. A. Barnes and W. D. Pruden, for the defendants. 

MERRIMON, J. It appears that  a judgment was entered (29.5) 
against the appellants in the Superior Court, from which they 
appealed. Their counsel duly stated their case upon appeal for this 
Court, and served a copy thereof on the appellee's counsel, who ob- 
jected to the same, and suggested amendments in writing thereto. The 
Judge who presided a t  the trial, was promptly notified of such dis- 
agreement, and requested to  designate a time and place when and 
where he would settle the case upon appeal. This he neglected to  do. 
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Shortly afterwards, he mas reminded by the appellants counsel tha t  
he had failed to  settle the case, and he was again requested to do so, 
but he still failed and refused in tha t  respect, for what cause does not 
appear. 

The appeal was brought up to the last October Term of thiq Court, 
and a t  that term, the appellant applied for the writ of certzorarz, to 
be directed to the Judge, commanding him to settle the case upon 
appeal, and certify the same to  this Court. 

The facts are not disputed, and accepting thein as true, it x a s  the 
plain and imperative duty of the Judge to settle the case upon appeal, 
after having given the counsel of the parties notice of the time and 
place when and where he would do so. Tha t  he did not. is matter of 
surprise to  us. Tve cannot suppose. and hesitate to believe, tha t  a 
Judge would wilfully refuse or neglect to  discharge a plain official 
duty. We prefer, in the present state of the matter, to attribute his 
apparent neglect to  some misapprehension of fact, or excusable inad- 
vertence, which he will no doubt be prompt to correct upon notice, 
and i t  is probable tha t  he will a t  once settle the case according to law. 
I n  any case, he should have opportunity to  do so, before granting such 
measure of relief as would imply a gross neglect of duty on his part. 

We do not deem i t  necessary here, to  indicate the precise remedy 
applicable in possible cases, where the Judge wilfully refuses to settle 
a case upon appeal. It will be sufficient for the present, to  grant the 
writ of certiorari, to  be directed to  the Clerk of the Superlor Court, 

commanding him to certify to this Court the case settled upon 
(296) appeal, when and as soon as the Judge shall file the same, and 

to certify a copy of this opinion to the Judge whose duty it 
was to  settle the case. If then he shall still fail and refuse to  do so 
within a reasonable time, the appellant will be a t  liberty to apply for 
further relief in this behalf. It is so ordered. 

Certiorari ordered. 

Cited: Chozen Confections v. Johnson, 220 N.C. 433. 
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STATE ox !PHE RELATION OF SCOTT & BURTON, ET AL. T. JOS.  G .  ICEZITAN. 
SHERIFF, ET ALS. 

Personal Property Ezemptions-Complair~t-Sherifl's Bond- 
Stare Decisis-Partnership. 

1. T h e r c  a complaint alleges that  a judgment debtor demanded his personla1 
property exemptions in apt time, but that the sheriff failed and refused 
to allot it  to him, and afterwards sold the property and applied the money 
to executions i11 his hands, i t  sufficiently alleges a breach of the bond. 
and a motion to dismiss because the complaint does not state facts 
sufficient to  constitute a cause of action was properly refused. 

2. One partner, with the assent of the other, is entitled to have a personal 
property exemption allotted to him out of the partnership property before 
the partnership debts a r e  paid, and it is immaterial that  he has indi- 
vidual property sufficient to make up the exemption. 

3. The Court will adhere to former decisions, although not fully sati~sfied by 
the reasoning by which the conclusion is reached, unless i t  is clearly 
wrong, and calculated to lead to mischierons consequences unless cor- 
rected. 

4. Each partner has a right. for his own exoneration, to have the partnership 
property applied to the payment of the joint debts. but the partnership 
creditors have no such equity. 

5. The refusal of the sheriff to lag off the personal property exemption to a 
debtor on whose chattels he has levied, is a breach of his official bond, 
and an action thereon lies in favor of such debtor. 

CIVIL ACTION, tried before Boykin, Judge, and a jury, a t  Kovember 
Term, 1885, of the Superior Court of DCPLIX County. 

This suit was commenced by the issue of a summons on the (297) 
25th day of April, 1885, for a cause of action thus set out in 
the complaint. The defendant, Kenan, having been elected sheriff of 
Duplin County, on February 11th) 1885, as principal, and the other 
defendants as sureties, executed an official bond in the penal sum of 
$5,000, with condition required by law, which was accepted, and he 
inducted into office. A copy of the bond is annexed to the complaint. 
The plaintiffs, Jos. L. Burton and Ira  J. Scott, constituting the partner- 
ship firm of Scott & Burton, on January 29th, 1885, made an assign- 
ment of their stock of goods to  the plaintiff, Grisham, in trust, to 
secure certain debts due by them to the creditors therein named. 

It is unnecessary to  set out the answers, and the substance of the 
complaint only, is given below, because one of the exceptions is to 
the denial of the motion to dismiss, made upon the grounds that the 
complaint in the case "does not state facts sufficient to  constitute a 
cause of action, founded on the sheriff's bond, against him and his 
sureties, in that  no breach of i t  is shown." 
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The facts out of which the exceptions presented in the appeal arise 
are as follows: 

The plaintiffs were partners in trade, and bought a bill of goods 
for a considerable amount, of the firm of Brown & Roddick, of the 
City of TVilmington, who recovered a judgment against the plaintiffs 
for the same, and on which an execution issued and was levied by the 
defendant sheriff, and the goods sold t o  satisfy the debt-the sheriff 
having previously demanded a bond of indemnity of Brown & Rod- 
dick, which was given. Separate actions were brought by the mein- 
bers of the plaintiff firm, but, on motion of the defendants, they were 
consolidated into one action, by order of the Court. 

The plaintiffs, before said sale, had made an assignment, alleged 
to be fraudulent, to  J. W. Grisham, who was also made a party plain- 
tiff a t  the instance of Scott & Burton, and who was in possession of 

the goods, as their trustee, a t  the time of the levy and sale. 
(298) After stating the election, qualification and induction of the 

defendant sheriff into office, the plaintiffs further allege in their 
complaint substantially as follows: 

1. That the defendant sheriff executed a bond in the penal sum of 
five thou$and dollars with the other defendants as sureties, with the 
following condition, to-wit : 

"Now, therefore, if he shall well and truly execute and due return 
make, of all process and precepts to  him directed, and pay out and 
satisfy all fees and sums of money by him received or levied by virtue 
of any process, into the proper office into which the same by the tenor 
thereof ought to  be paid, or to  the person or persons to mho~n the same 
shall be due, his, or her, or their executors, administrators, attorneys, 
or agents. and in all things will truly and faithfully execute the said 
office of sheriff during his continuance therein, then this obligation to 
be void, otherwise to  remain in full force and effect." 

(Signed and sealed by the sheriff and sureties ) 
2. That  the plaintiffs I ra  J. Scott and Joseph L. Burton were doing 

business as partners, under the firm name of "Scott &- Burton " 
3. That  on the 29th of January, 1885, Scott & Burton made an 

assignment to  their co-plaintiff, J. W. Grisham. 
4. That thereafter, to-wit, on the 5th of March, 1885, Brown cC; 

Roddick obtained judgment against Scott & Burton, and caused execu- 
tion to  be issued thereon and placed in the hands of the sheriff, who 
levied upon and sold the said goods thereunder. 

5 .  That,  after said assignment, and prior t o  said sale, each of the 
plaintiffs, Scott and Burton, with the consent of the other, claimed his 
personal property exemption, but the sale was made without laying 
off the same. 
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The plaintiffs demand judgment for five thousand dollars, to be 
discharged upon the payment of damages, and for general relief. 

The defendants alleged, among other things, that  Scott & Burton 
had themselves retained of their personal property, more than . 
sufficient to  cover their personal property exemption a t  the time (299) 
of making said assignment and sale. 

The case coming on to be heard, the defendants moved to dismiss 
the action, upon the ground that the complaint does not state facts 
sufficient to  constitute a cause of action against the sheriff and his 
sureties, in that  no breach of the conditions of the bond is shown, and, 
upon argument of the matters of law arising, the Court overruled the 
motion and the defendants excepted. 

The defendants then moved for a continuance, on account of the 
absence of certain witnesses, by whom they expected to prove that  
the plaintiffs Scott & Burton, a t  the time of said sale, had themselves 
retained property sufficient to  cover their personal property exemp- 
tion, but the Court ruled that the evidence was immaterial and in- 
competent, and the defendants excepted; thereupon the trial proceeded 
and resulted in a verdict and judgment for the plaintiffs, and the de- 
fendants excepted and appealed. 

Mr. W. R. Allen, for the plaintiffs. 
Messrs. H. R. Kornegay and John Deverezu, Jr., for the defendants. 

SMITH, C. J. (after stating the facts). I .  The motion to dismiss 
for the alleged defects in the complaint, was properly overruled. It 
avers a distinct breach of official duty, in refusing to  set apart the 
personal property exemptions to  each, and upon his demand and con- 
sent that  the other partner might have his also allotted out of the 
partnership property, when there was none other, exceeding one hun- 
dred dollars in value, out of which an allotment could have been made. 
Instead of recognizing and giving effect to  this constitutional right of 
the judgment debtor, secured to him also by statutory regulation, the 
sheriff sold all the property levied on, and applied the proceeds to the 
execution in his hands. These allegations show a breach of official 
duty, followed by damage to the debtor, which admits of redress by 
action. 

11. The second exception, based upon the proposition that  the (300) 
exemption could not be taken out of partnership effects, while 
there were partnership liabilities outstanding and unprovided for, is 
equally untenable. The contrary has been expressly decided in Bwns 
v. Harris, 67 N. C., 140, where a doubt entertained a t  the hearing of 
the appeal in the same cause a t  the preceding term, is resolved, and 
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the law thus explicitly laid down by READE, J . :  "One of two partners 
cannot have a portion of the partnership effects set apart to him, as 
his personal property exemption, without the consent of the other part- 
ner or partners. But if the other partner or partners consent, this 
may be done. The creditors of the firm cannot object, because they 
no more have a lien upon the partnership effects, than creditors of an 
individual have upon his effects. In  our case, the partners did assent." 
We are asked, however, to  reverse this ruling, as a t  variance with 
rulings in many other States, and as resting upon unsound reason. The 
cases referred to and discussed in a recent work, Thompson on Home- 
steads, See. 194, et seq., are Pond v. Ketnball, 101 Mass., 105; Yuptel 
v. McFie, 9 Kans., 30; Gaylord v. Inhoff, 26 Ohio St., 317; Eussell v. 
Lennon, 39 Wisc., 570; Bonsall v. Conely, 44 Penn. St., 447, and sev- 
eral cases arising under the bankrupt law, decided in the Federal 
Courts. 

The author also cites cases in harmony with ours, and prefaces the 
introduction of this branch of the general subject of his treatise, with 
these words : 

"Do the same principles apply, when a single partner claims exemp- 
tion out of partnership effects, or when a partnership firm clainis out 
of such assets, the exemption allowed to a single debtor? If the ques- 
tion were res integra we should feel no doubt i t  ought to he answered 
in the affirmative,"-assigning his reasons therefor. 

The rule prevailing here, is fully vindicated, the author thinks, in 
the able opinion of PORTER, J. ,  delivered in the case of Stewart u. 
Brown, 37 K. Y., 350, largely quoted in the work. We should be 

reluctant to overrule a decision made nearly sixteen years since, 
(301) if the reasoning by which the result is reached was not entirely 

satisfactory to  us; for considerations of the highest inoinent, 
demand that  the Court adhere to  its adjudications deliberately made, 
and to preserve confidence in the stability of the lam, as declared, 
preserved, and to depart only when the decision is clearly wrong, and 
calculated to lead to  mischievous consequences unless corrected. But 
the ruling now controverted, upon the basis of adverse adjudications 
elsewhere, commends itself to  our approval, as both sound in principle, 
and in harmony with the law relating to  partnerships, as declared in 
other cases. The general subject has been so recently considered, and 
the authorities examined in Allen v. Grissorn. 90 N. C.. 90, as to  render 
further discussion needless. The separate partners have a right, in 
order to their own exoneration, to have the joint property applied to 
the joint debts, and in its exercise the joint creditors reap the benefits, 
but no such equity resides in the creditors, as such, to have their 
demands first satisfied. When the partner refuses to avail hiinself of 
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this equitable right, and consents to  an appropriation of the common 
property to  the personal and separate use of one of them, the result 
is the same as if there were no joint liabilities, and each had a perfect 
right to  his own share. 

Putting the partnership creditors out of the way, there can be no 
legal obstacle to  what is in effect an actual partition between then1 
of so much as each receives as his exemption. Why should i t  not be so? 
The joint creditors have no more right to  shift the burden from the 
joint, and put it upon the separate property, to the injury of the indi- 
vidual creditor, than he has to  do the reverse and put the burden upon 
the joint property, t o  the injury of the former. Upon principle, then, 
we uphold and abide by the ruling heretofore made, as resting upon 
sound reason. 

It is further maintained that the refusal to set apart the exempt 
articles, is an omission not embraced in the condition of the bonds 
in suit. 

The laying off the demanded articles, is a positive act enjoined upon 
the appraisers, whom the Sheriff must sunzmon in order that 
this may be done, and this official duty is directly connected (302) 
with his execution of the process. Moreover, the statute ex- 
pressly declares, that  "any officer making a levy, who shall refuse or 
neglect to  suminon and qualify appraisers, as heretofore provided, or 
who shall fail to  make due return of their proceedings, or who shall 
levy upon the homestead, set off by said appraisers or assessors, shall 
be liable to  indictment for a misdemeanor, and he and his sureties 
shall be liable to the owner of said homestead for all costs and dam- 
ages in a civil action." The Code, Xec. 516. 

While the action is specifically given to the owner of the homestead 
by name, in the concluding clause, the preceding part of the section, 
extends it  to  all cases before provided for, and as well to the claimant 
of exempt personal, as the claimant of exempt real estate. 

The condition of the bond is, that  the officer "shall well and truly 
execute and due return make, of all process and precepts to him di- 
rected," and the appointment of appraisers to set apart the exemption, 
is a duty connected with, and inseparable from, the execution of the 
process, and tlius is embraced in the terms of the condition. If i t  
were not specially mentioned, the present case might come within the 
general clause, that  the officer "will truly and faithfully execute the 
said office of Sheriff, during his continuance therein," for the conduct 
complained of, is within the scope and purpose for which the bond is 
given, and properly finds its place anlong the specifications it  contains. 
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The ruling in Crunapler v. The Governor, 12 N. C., 52, is not repug- 
nant to  a construction of the concluding words of the condition, which 
extends them so far as to  embrace the present official misconduct, for 
i t  is in the range of the duties specified. I n  that  case, four bonds had 
been given by the sheriff, as three are now required, The Code, Sec. 
2873, each intended to secure the performance of distinct specified 
duties imposed upon the officer, and the decision is, that  such general 
words do not run over the bond, and take in duties provided for in 

another and different bond, but are confined to such as partake 
(303) of the nature of those specifically mentioned in each. This 

interpretation is correct, for otherwise the penalty to  secure one 
set of duties, might be absorbed in covering delinquencies in others. 
For instance, the process bond might be exhausted in recovering taxes, 
when the tax bond proved to be insufficient, and so might the latter, 
when the defaults in executing process overflowed the limits of its 
penalty, and thus take away, or diminish, the security for the collect- 
ing and accounting for public taxes. The bonds are, therefore, re- 
garded as intended to be distinct and separate securities, for different 
classes of official responsibility, and the one not to  interfere with the 
others. The same doctrine is maintained in Eaton v. Kelly, 72 N. C., 
110, wherein it  is said, "it may now be considered settled, that they, 
(such general words), relate only to  the true and faithful performance 
of the sheriff in the matters above separately mentioned." 

Again it  is argued, that the reason assigned for the refusal to con- 
tinue, that  is, that  the testimony denied, would not be a defence to the 
action, is an error in law, entitling the appellant to  a new trial. 

We do not mean to admit that  an insufficient reason given for 
requiring the trial to  proceed, and denying the motion to  continue, 
subjects the action of the Court in a matter of discretion to  review 
in the appellate Court, but we concur with the Judge that  such proof 
could not defeat the action. It is immaterial how much, or what 
other personal estate, the debtor possessed, the statute gives him the 
right, when his property is seized under execution, to select such, not 
exceeding the limits in value, as he may prefer to  retain as exempt, a 
right reasonable in itself, and in no way prejudicial to  the creditor, 
since all not exempt is exposed to his demand. The Code, Sec. 507. 
And this preference extends alike to joint and several property, under 
the conditions before mentioned. The exceptions we have considered 
are all that  appear in the record, and we pass upon none others. 

There is no error, and the judgment is affirmed. 
No error. Affirmed. 
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WX. P. FORTUNE v. CHARLES WATKISS. 
(301) 

Deed-Right of Wi fe  to Dower-Specific Performance. 

1. Where a vendee who was married before the dower and homestead ,4cts, 
makes a contract to buy land, bearing date before the passage of those 
Acts, but the deed is  not made until after Oheir passage. his wife is not 
entitled to dower or homestead in such land. unless he be seized of them 
a t  hie death, and a deed for them without her joinder conveys a good 
title. 

2.  Where a deed is made in pursuance of a contract to convey, i t  is  referable 
for its operation to the time of the contract which i t  undertakes to com- 
ply with. 

3. A wife is entitled to dower, under the statute, in equitable a s  well as  legal 
estates. 

4. The surrender of a n  unregistered deed or bond for title, is effectual to 
restore the legal or equitable title to the vendor, as  between the parties, 
when no intervening interests have attached. 

5 .  If in  a contract for sale of lands, the vendee lrnows that  the vendor is a 
married man a t  the time the contract is made, he cannot refuse to take 
the title because the wife refuses to join, and a court of equity will force 
him to take such title as, the vendor can give. 

6. The defendant agreed to purchase certain lands from the plaintiff, for a 
part of which the plaintiff held his ( the defendant's), bond for title, and 
it was agreed that  the said bond should be destroyed when the payments 
were made. The plaintiff's wife refused to join in the deed; I t  was held, 
no defence to a n  action by the plaintiff to enforce the contract. 

7. It is sufficient in actions for specific performance, that the vendor is able 
to make title a t  the time of the trial. 

8. The refusal of a judge to order a reference for the purpose of taking testi- 
mony upon matters of equity addressed to him, after issues have been 
submitted to a jury, and a reference has bee11 made in regard to other 
matters, cannot be assigned a s  error, a s  i t  is a matter addressed to his 
discretion. 

9. Where the jury found that  the vendor used "strategy" in bringing about a 
contract for bhe sale of land, but they further found that  the defendant 
was capable to transacting business, and that  the land was worth nearly 
as  much a s  the rendee agreed to pay for it, a court of equity will not 
refuse to enforce the contract. 
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(305) CIVIL ACTION, tried before Shipp, Judge, and a jury, a t  Fall 
Term, 1884, of the Superior Court of B ~ N C O M B E  County. 

On the 25th day of August, 1874, the parties to  the action entered 
into a mutual agreement for the sale and purchase of the tract of 
land mentioned in the complaint, in pursuance of which, the defendant 
then paid three hundred dollars, and executed his three several notes 
under seal to  the plaintiff, payable a t  one, two and three years from 
date, each in the sum of eighteen hundred and thirty-three dollars, 
and all bearing interest from date; and the plaintiff gave the defendant 
his bond, in the penal sum of eleven thousand dollars, with condition 
for making him a good title in fee to  the premises, on payment of all 
the purchase money. The contenlporary payment was not made in 
money, but in executing a title bond to the plaintiff, for a sxal l  tract 
then gwned by the defendant, and of that estimated value, which con- 
stitutes a part, and is embraced within the boundaries of the large 
tract described in the plaintiff's bond, and to be reconveyed wnth the 
other on the terms therein set out. 

The note earliest maturing, was assigned to one E. Sluder, who, as 
such assignee, put it in suit and recovered judgment for the  amount 
due. 

The plaintiff brought his first action on the second note after it 
became due, but before the maturity of the last, and on Apsnl 19th, 
1879, a second action was instituted on this last bond, which actions, 
by consent, a t  Spring Term, 1883, were consolidated; and thereupon 
the plaintiff, retaining his complaint in the first action. and entering 
a nol, pros. as to the second cause of action therein contnnced, with 
leave of the court, put in an amended complaint, appropriate to his 
last action. The several complaints demand judgment for t h e  amount 
due on the two notes; for the recovery of possession of the land, the 
subject matter of the contract, by a sale of the premises if necessary; 
and for general relief. 

The answer filed to this amended complaint, admits the extcution 
of the notes-alleging, however, that the contract n-aq brought 

(306) about, and the defendant induced to enter into it, by the artful 
and false representations, importunities and undue znfluence 

practiced by the plaintiff, a sharp, s h r e ~ ~ d  man, of large bwalness ex- 
perience, upon himself, whose mind had become enfeebled hy ia- 
temperate habits, unfitting him for the management of his affanra, and 
taking care of his own interests,-and further and especially, that the 
plaintiff is unable to make the title required by his bond. 

The defendant entered into possession of the premises at the time 
of the contract, and had the use and profits until the latter past of the 
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year 1877, when, without objection, a receiver was appointed, and he 
refusing t o  accept, another, E. H. Merrimon, was by like consent, 
substituted in place of the other, possession was surrendered to him, 
and he permitted the plaintiff, as his tenant, to  occupy the land, and 
appropriate the profits thereof to  his own use. 

The following issues were extracted from the contestant allegations, 
submitted to, and passed on by the jury, a t  Spring Term, 1884: 

I .  Was the defendant, a t  the time of the contract of sale drinking 
heavily, so that he was not in a condition to  properly comprehend the 
effect of the transaction? 

Answer-No, defendant competent to  make the contract. 
11. If so, did the plaintiff fraudulently induce him, while in such 

condition, to  enter into said contract? 
Answer-We find the plaintiff used strategy in making the trade. 
IIE. What was the value of the land, mentioned in the contract, a t  

the date thereof? 
Answer-Five thousand dollars. 
At the same time, this order was entered: "Ordered by the Court, 

with the consent of parties, that it be referred to  George A. Sliuford, 
Esq., an attorney of this Court, to investigate and report upon the 
title of the plaintiff to  the land mentioned and described in the 
pleadings. 

"He shall report to  the present term of the Court, the evi- (307) 
dence offered before him, his findings of fact and conclusions 
of law.'' 

The referee proceeded a t  once to  execute the commission-gave no- 
tice to  the parties and their respective counsel-heard the witnesses, 
and reduced their testimony to writing-and made his report, with the 
evidence, during the same sitting of the Court. The result is thus 
reported : 

"Frona said evidence I find the following facts: 
"I. That the land described in the pleadings in this action, and for 

which Wm. P. Fortune executed bond for title to  Chas. Watkins on 
the 25th day of August, 1874, is the land described and embraced in 
the deed of said Fortune to  said Watkins, and that  the whole of said 
land is included in said deed. 

"11. That a portion of said land, to-wit: 300 acres, more or less, is 
the tract of land, mentioned, described and conveyed in the deed from 
Thomas L. Harris and wife to W. P. Fortune, and is also the land 
described and released to  said Thonias L. Harris, by indenture and 
mutual conveyance between him and Wm. I?. Davidson, Executor of 
Abel Harris, and is the same described in the will and codicil of Abel 
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Harris, devised by him to the said Thomas L. Harris, subject to the 
division provided for in said will and codicil. 

"111. That a part of said land, to-wit: about 30 acres, is included in 
the tract of land, mentioned, described and conveyed in the deed iroin 
wm. F. Davidson, Executor of iibel Harris, to said W. P. Fortune, and 
is also included in, and is a part of, the tract of land described and 
released unto said Executor, by Thom. L. Harris, by indenture between 
them, herein filed, and also in the will and codicil of Abel Harris, and is 
a part of the land directed by him in said codicil to  be sold by his 
executor, after the provision therein provided for. 

"IV. That the two tracts of land above mentioned, as described in 
deeds from Thos. L. Harris and Wm. F. Davidson, executors of Abel 
Harris, to  IT. P. Fortune, constitute the old Abel Harris place on 

Swannanoa river, and are included in the lands described in the 
(308) deeds from Mary Tate to  Samuel W. Davidson, and from 

Samuel W. Davidson to Abel Harris. 
"V. That  Wm. P. Fortune, the plaintiff, and those under iv-hom he 

claims, and those holding written deeds, by or through him, have been 
in the actual, open, notorious and exclusive possession of that part of 
the land sold by hini to defendant, which is covered by said t ~ r o  tracts 
of land conveyed to said Fortune by Thos. L. Harris and Wm. F. 
Davidson, since the , 1829, under claim of title, and under 
known and visible lines and boundaries. 

T I .  That W. P. Fortune contracted for and purchased the said 
tract of land conveyed to him by Thos. L. Harris, in the month of 
September, 1866, and that said Fortune gave a bond for ~ i t l e  in the 
sun1 of $ , and that  said Fortune paid the purchase money for 
said land on the 30th day of September, 1867, and obtained a deed of 
conveyance therefor. 

"VII. That  Wm. P. Fortune purchased the said land conveyed to 
him by Wm. F .  Davidson, in the month of September, 1866, for the 
sum of $2,325, that said Fortune paid $1,000 of the purchase money 
in the month of September, 1867, and made payments on the remainder, 
a t  various times, until the year 1873 or 1874, when he paid the same in 
full. That a t  the time of the plaintiff's sale to  defendant, and at the 
date of the commencement of this action, the legal title to  sald land 
was not in the plaintiff, but that  the same was conveyed to h m  on the 
28th day of March, 1883. 

"VIII. That  Abel Harris left surviving him his widow. Elizabeth 
Harris, and that  said widow is now dead. 

"IX. That  the signature to  the bond for title herein filed, 1s the 
signature of the defendant Charles Watkins, and that  the same is his 
bond. 
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"X. That the remainder of the land described in the pleadings, and 
sold by the plaintiff t o  defendant, not included in the said conveyance 
from Thomas L. Harris and Wm. F. Davidson to said W. P. Fortune, 
is covered by said bond of the defendant Chas. Watkins to  the 
plaintiff W. P. Fortune. That said Fortune purchased said land (309) 
from said Watkins on the 27th day of April, 1867, and fully 
paid the purchase money for the same, before the first day of January, 
1868, but that  no deed for said land has ever been executed to  said 
Fortune by said Watkins. 

"XI. That a parole agreement was entered into between the plaintiff 
and defendant, a t  the time the plaintiff re-sold said land covered by 
said bond, to the defendant, to  the effect that the plaintiff should exe- 
cute no deed for said land re-sold, but should surrender to  the defendant 
his bond for title to  said land, on the defendant's complying with the 
conditions of plaintiff's bond to him for the lands described in the 
pleadings. 

"XII. That the plaintiff W. P. Fortune, married on the 7th day of 
July, 1859, and that  his wife is still living, and that he has not been 
divorced from her. 

"XIII. That the defendant knew a t  the time he purchased the lands 
described in the pleadings from the plaintiff, that the plaintiff was a 
married man, and did not ask that the plaintiff's wife should join in 
the bond for title or deed of conveyance, to  be executed in pursuance 
thereof. 

"XIV. That the plaintiff has endeavored to obtain his wife's signa- 
ture to the deed herein tendered to  the defendant, but she has not signed 
the same or any other deed for said land, and has refused to do so. 

"XV. That the plaintiff is seized of other lands, outside of the land 
sold to the defendant, of a value greater than one thousand dollars." 

The referee arrived at the following conclusions of law: 
"I. That the portion of the lands described in the pleadings, which 

is covered by deeds from Thos. L. Harris and Wm. F. Davidson to the 
plaintiff, having been in the actual, open, notorious and exclusive pos- 
session of said Fortune, and others under whom he claims, for more 
than thirty years, under known and visible lines and boundaries, a 
grant from the State for the same, is presumed, and also all necessary 
mesne conveyances to  Mary Tate. 

"I. That the deeds of l\ilary Tate to  Samuel TV. Davidson, 1310) 
from Samuel W. Davidson to Abel Harris, devise of Abel Harris 
to  his executor and Thos. L. Harris, the deed of mutual conveyance 
between Wm. F. Davidson, Extr., and Thos. L. Harris, and deed from 
said Wm. F. Davidson and Thos. L. Harris to Wm. P. Fortune, are 



I N  T H E  SUPREME COURT. 194 

properly executed, duly proven and registered, and are effectual to  pass 
the title to  said land therein described to the said Wm. P. Fortune, 
the last vendee, and that said Fortune is seized in fee simple of that 
part of said land included in the land described in the pleadings and 
sold t o  the defendant, and has a valid, complete and indefeasible title 
to the same. 

"111. That the said W. P. Fortune having purchased said land 
previous to the passage of the statute of March 2nd, 1867, restoring the 
conlmon law right of dower, and before the statutes creating a home- 
stead in lands, he can convey the same free from dower and homestead 
of his wife, without her joining in the deed of conveyance. 

"IV. That the plaintiff having acquired the land covered by the bond 
for title to  him from defendant, by purchase from the defendant, he, the 
said defendant, is estopped in this action to  deny that he has title in 
himself for said land. 

"V. That the land covered by said bond for title from defendant, 
having been purchased subsequent to the act of March 2nd, 1867, re- 
storing the common law rights of dower, and the purchase money 
therefor having been fully paid, before the dower act of 1868-'69, the 
same is subject to the dower of the wife of the said W. P. Fortune, as 
defined and enacted in said statutes of March 2nd, 1867, and cannot 
be defeated or divested by a conveyance of said land, executed by said 
Fortune alone, or a cancellation of said bond; but that  the same cannot 
be set apart to  her as dower, while her said husband is seized of other 
lands of one-half its value, including the dwelling or mansion house in 

which he usually resides. 
(311) "VI. That the defendant having full knowledge of the mar- 

riage of the plaintiff a t  the time of his purchase from the plain- 
tiff, he is not entitled to  have a rescission or cancellation of said con- 
tract, as to  compensation for the right of dower of plaintiff's wife in 
the land covered by said bond. 

"I conclude and decide, therefore, on the question of plaintiff's title, 
that  the plaintiff is able to  make a good, valid and indefeasible title to  
that  portion of the land described in the pleadings, which is covered by 
deeds to  him from Thos. L. Harris, and W. I?. Davidson, Executors, 
free and discharged of any right of dower or homestead of his wife, 
without her joining in the deed of conveyance. 

"That the plaintiff is able fully to  comply with his part of the con- 
tract of sale by him to the defendant, of all the lands described in the 
pleadings, and that  the deed herein tendered by him to the defendant, 
is in full compliance therewith, and that he is entitled to a specific 
perforniance of said contract and every part thereof, so far as the 
issue of title is involved." 
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The defendant filed the following exceptions to  this report: 
"I. The deed from Thos. L. Harris to  plaintiff, dated Sept., 1867, 

then carried the legal title to plaintiff, and being a married nian a t  that 
time, his wife, who is still living, by force of the statute, became en- 
titled to dower, no matter when the contract of purchase was made. 

"11. That  this is so, more especially, for the reason that  the whole 
of the purchase money was not paid until the time when the deed and 
legal title were acquired. 

"111. Tha t  as to  the TT. F. Davidson part ,  the contract was made in 
1866, the purchase money paid in 1874, and the deed obtained in 1883, 
and the plaintiff's wife had her right of dower in same. 

"IV. Tha t  the contract contained in the bond from defendant to 
plaintiff, was after the dower act of March 2nd) 1867, and that therefore 
the plaintiff's wife was entitled to dower in that  part  of the land. 

"V. Tha t  it matters not what other land the plaintiff may now (312) 
have, he cannot affect his wife's marital rights in any part of 
any of his lands, without her consent. 

"VI. Tha t  in addition to  the dower rights of the wife, she has also 
her homestead rights, as given by Article X of the Constitution of the 
State, and they cannot be taken from her without her consent, given as 
prescribed in said Article. 

"VII. Tha t  the Davidson deed was not acquired till 1883, nearly ten 
years after the contract to  convey to Watkins. 

"VIII. Tha t  the plaintiff never offered or tendered a deed till 
September, 1883, long after the suits were brought." 

The defendant also filed the following exceptions: 
"In the trial before Judge Graves, only the issues which were to 

be passed on by the jury were submitted to and found by them. 
"But the matters of equity, addressed to the Court as a chancellor, 

were not passed on, or attempted to be passed on by the Court, and 
we now ask that  a reference be had to take testiniony on those points, 
or such other course as the Court may direct, particularly with 
reference t o  whether the enforcement of the contract ~ o u l d  be a 
hardship on the defendant, or unreasonable, iniquitous or unconscion- 
able." 

His Honor declined to give such reference, for the reason, among 
others, tha t  the parties had an opportunity before Judge Graves a t  
the  last term, of tendering other issues than those passed upon by 
the jury, and also introducing testimony which appeared not to  have 
been done. 

The defendant's counsel then offered to  s h o ~ ,  by proof, that  110 

such opportunity was had a t  the last term of the Court before Judge 
Graves, which was not allowed. 
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The Court thereupon over-ruled the defendant's exceptions, con- 
firmed the referee's report, and rendered judgment in favor of the 
plaintiff for the amount of the two notes, and directed a sale of the 
premises for the satisfaction of said indebtedness, unless the defendant 

should otherwise discharge it  before the first day of next term. 
(313) It was also referred to the Clerk to  inquire and report the 

value of the rents and profits of the premises, since passing 
into the possession of the receiver, and used and enjoyed with his 
permission by the plaintiff, which amount it  is declared shall be 
applied in reduction of the aforesaid indebtedness. From this judg- 
ment the defendant appeals. 

Mr. J. H. Merrimon, filed a brief for the plaintiff. 
Mr. Theo. F. Davidson, for the defendant. 

SMITH, C. J. (after stating the facts). The exceptions to  be re- 
viewed, eight in number, may be resolved into four general proposi- 
tions in law. 

I. The deeds of Thomas L. Harris and William F. Davidson, though 
made in fulfilment of an executory agreement, entered into, in each 
case, while the dower right of the surviving wife was confined to 
lands whereof the husband was seized and possessed a t  the time of 
his death, were in fact executed after the change restoring the right 
of dower as i t  existed a t  common law; and therefore these tracts were 
encumbered by the right of dower of the plaintiff's wife, contingent 
upon her survivorship. 

11. The lands are further liable to her contingent claim of home- 
stead, for the like reason. 

111. The tract, mentioned in the defendants bond for title given to 
the plaintiff, is similarly encumbered, inasmuch as the dower right 
attached to the equitable estate thus vested in the plaintiff, and could 
only be restored to  the defendant by her deed relinquishing it. 

IV. No deed was 'tendered until in September, 1883, after both 
suits had been instituted. 

1. The force and legal effect of the agreement and the rights and 
duties arising under them, must be determined by the law prevailing 
when they were made. The right of the vendee to  have such title 
as the vendor could then convey, and the capacity of the vendor to 

convey his estate, free from the claims of dower or homestead 
(314) afterwards given, in other words the absolute dominion of the 

owner over his own property, is too well settled to  be open to 
controversy, and we will only refer to some of the adjudged cases. 
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Sutton v. Askew, 66 N. C., 172; Wesson v. Johnson, 66 N. C., 189; 
Bunting v. Foy, 66 N. C., 193. 

The same doctrine applies to  the homestead exemption. Bruce v. 
Strickland, 81 N. C., 267; Reeves v. Haynes, 88 N. C., 310. 

From this i t  results, that  a contract to  convey, followed by a deed 
of conveyance, rests upon the same principle, and the deed is referable 
for its operation, t o  the time of the contract which i t  undertakes to 
comply with. Bunting v. Foy, supra. 

These remarks dispose of the two propositions which embody the 
first three exceptions. 

11. The fourth and fifth exceptions, comprised in the third propo- 
sition, rest upon a different basis, and are not entirely free froni 
difficulty. The execution of the bond for title by the defendant to 
the plaintiff, transferred to  him an equitable estate in the tract which 
it  embraced, and to this the wife's inchoate right of dower a t  once 
attached, for, under the statute, she is endowable equally in trust 
and legal estates. The Code, See. 2103. This right, contingent upon 
her surviving her husband, can only be divested by a deed executed 
by both, in the manner prescribed for the conveyance of a Jeme 
covert's real estate. Her refusal to unite in the deed, creates the 
obstacle in the way of his passing the estate in this part of the land 
unincumbered, as seems to be provided in the plaintiff's bond. The 
referee finds that it was agreed by par01 between the parties, a t  the 
time of executing the bond for title and the notes for the remaining 
purchase money, that  the plaintiff should not make a deed for this 
part of the land, but should, instead, surrender to  the defendant his 
title bond, in executing the contract to convey, when the purchase 
money was paid. 

While this oral understanding, part of the general agreement carried 
out in the execution of the title bond and of the notes, cannot 
be allowed to control or modify the plaintiff's positive stipu- (315) 
lation to make title to  all the land, including this with the 
other, i t  is a proper matter to be considered in determining whether 
coercive relief shall be refused, because of an objection founded upon 
this defect. The parties understood that  the restoration of title to 
this part, was to be effected by the surrender to the defendant for 
cancellation of the executory contract, and spch is the legal effect 
of this action, as between the parties themselves, and the principle is 
applied t o  an unregistered deed, given up to the maker and destroyed, 
when no intervening interests have attached to be affected thereby. 
So it  is decided in the cases cited in the plaintiff's brief. H a w  v. 
Jernigan, 76 N. C., 471; Miller v. Tharel, 75 N. C., 148; Davis v 
Inscoe, 84 N. C., 396; Austin v. King, 91 h'. C., 286. 
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But aside from the uncertainty of any future disturbance from an 
assertion of the dower right, dependent as i t  is upon the wife's sur- 
viving her husband, and choosing to demand that  it be laid off upon 
this particular part, ~ h i l e  other land, with the mansion house upon 
it, is open to her claim, the defendant, as the referee finds, at  the 
time, knew that  the plaintiff was a married man, and did not require 
tha t  his wife should be a party to the agreement, nor anything more 
of the plaintiff, than his execution of the bond, and that with an 
understanding that  the return of his own covenant to  make title should 
be a compliance with the plaintiff's contract as to  this tract, the legal 
estate in which remained in himself. 

A recent author, referring to  a demand of the vendee for specific 
performance of a contract to  convey land, uses this language: "If 
the vendee knows that  the vendor is a married man, he knows that 
his wife is entitled to dower, and that  she cannot be compelled to  
release her dower right; and entering into the contract with such 
knowledge, he is not entitled, within the doctrine as well established, 
t o  ask any thing more than the husband can give. I t  is the vendee's 

knowledge, and not any notion of making a new contract for the 
(316) parties, which prevents the purchaser from obtaining compen- 

sation. On the other hand, if the vendee entered into the con- 
tract in ignorance that the vendor was married, and under the suppo- 
sition that  the vendor could give an unencumbered title, then he 
ought t o  have a specific performance with an abatement from the 
price." Pomeroy on Specif. Perform., Sec. 461. 

While this is said of a vendee seeking to have the vendor's contract 
executed, and does not apply to a case where the relation of the parties 
is reversed, and relief is demanded by the vendor against the vendee, 
i t  nevertheless asserts a proposition not altogether foreign to  the 
present controversy. The present action looks to  a judicial appropri- 
ation of property in the hands of a creditor, retained as security for 
his debt contracted in the purchase, to  the discharge of the debt, if 
necessary. 

As vendor and vendee stand in many respects in the same relation 
as mortgagee and mortgagor, when the estate is retained and held as 
a security for the purchase money of land, the action in this feature, 
is very like that  of a proceeding for foreclosure and sale, and should 
be treated upon the same equitable principle. 

We think, therefore, that the defendant will be sufficiently protected 
by the plaintiff's warranty deed, with covenants against encumbrances, 
present and prospective. 

The last exception, based upon the plaintiff's failure to tender his 
deed before bringing suit, is untenable. 
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The rule is well settled. that  i t  is sufficient if the vendor is able 
and prepared to  convey title, even a t  the trial. Hepburn v. Dunlop, 
1 Wheat. (U. S.), 179, 2 Story Eq. Jur., Sec. 777; Hugl~es v. McSider, 
90 N. C., 249. 

The refusal of the Judge to allow a reference for the purpose of 
taking testimony upon matters of equity addressed to him, after the 
submissions of issues of fact to  the jury and their rendering responses 
thereto, and after the consent order of reference as to the plaintiff's 
title, rested in his discretion, and is not a reviewable error in law. 

The parties went to the jury upon all controversies about (317) 
the facts deemed by them to be material, and the equitable 
functions of the Court are called into exercise upon their findings. The 
application was not allowed, for the reason that an opportunity had 
been afforded for the submission of all inquiries, if deemed material, 
and not being made use of when offered, the defendant cannot, of 
right, afterwards require the re-opening of controversies that ought 
then to  have been settled. The reason assigned sustains the action 
of the Court. 

The last and remaining inquiry, is as to the effect of the finding, 
that  the plaintiff employed "strategy in bringing about the agree- 
ment," a term used in the operations of armies, conducted by a skilful 
commander, and implying tact and art in military maneuvering, and 
is not very appropriate to the transactions of civil life. If artifice 
and fraud were resorted to and used in inducing the contract, it would 
not be enforced against the wronged party. But in the light of the 
further finding, that  the land %-as a t  the time worth $5,000, nearly 
as much as the price agreed to be paid, and that the defendant was 
"competent to make the contract," it must be inferred that the jury 
meant t o  say in their verdict, that  i t  was brought about by acts, and 
perhaps representations, not in themselves unlawful, but such as are 
comn~on to persons entering into contract relations, each endeavouring 
to make the best terms for himself in the transaction. Putting this 
interpretation upon the verdict, in the use of the term, it interposes 
no impediment in the way of enforcing performance of the contract. 
If it  was intended to convey a meaning incompatible with fair dealing, 
and approximating to that conveyed in the word "stratagem," which 
implies artifice, trickery, deception, and perhaps even positive fraud 
practiced, it is enough for us to say, we are unable, in connection n-ith 
associate findings, to  give it  this sense, and thus debar the plaintiff of 
redress. The verdict determines the facts, and we arc not at liberty 
to  go outside of it in search of others. Shields v. Whitulcer, 82 1;. C., 
516; Leggett v. Leggett, 88 3. C., 108; Wessel v. Rathjohn, 89 N. C.. 
377; Worthy v. Shields, 90 N. C., 192. 
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(318) Upon a consideration of the whole case, we find no error, and 
must affirm the judgment. Modified as suggested in the opinion. 

No error. Modified and affirmed. 

Cited: Hobson v. Buchanan, 96 N.C. 446; Gilmore v. Bright, 101 
N.C. 387; Edwards v. Dickinson, 102 N.C. 524; Taylor v. Taylor, 112 
N.C. 31; Gorrell v. Alspaugh, 120 N.C. 368; Farthing v. Rochelle, 131 
N.C. 568; Rodman v. Robinson, 134 N.C. 505; Redding v. Vogt, 140 
N.C. 567; Bethel v. McKinney, 164 N.C. 76; Sills v. Bethea, 178 N.C. 
317; Veaxey v. Durham, 231 N.C. 356. 

J. G. HOLRIES v. THE CAROLINA CENTRAL RAILROAD CO. 

Punitive Damages-Evidence. 

1. Punitive damages a r e  not recoverable, unless there is a n  element of fraud, 
malice, gross negligence, insult, or other cause of aggravation in the act 
causing the injury. 

2. Where the conductor of a Railroad Company, in  obedience to the rules of 
the Company, ordered the plaintiff, who had purchased a first-class 
ticket, to occupy another car, not so comfortable a s  the one from which 
he  was removed. but used no force or insult in  removing him, I t  was held 
that  the plaintiff was not entitled to recover punitive damages. 

3. Where the plaintiff is aware of certain rules of a Railroad Company, and 
takes passage over the road for the purpose of violating these rules and 
bringing suit, his declarations to this effect, are  admiseible in  mitigation 
of damages. 

This was a CIVIL ACTION, tried before Shipp, Judge, a t  August Term, 
1885, of MECKLENBURG Superior Court. 

The action was brought by the plaintiff to  recover damages froin 
the defendant company, for an alleged injury sustained in consequence 
of having been wrongfully ejected from a car on the defendant's road. 
The plaintiff alleged, that prior to  January the 4th, 1883, he had pur- 
chased of defendant a first-class ticket on said road, and that  on the 
day aforesaid, he took his seat in a first class car on defendant's road, 
and soon after leaving Wilmington, going in the direction of Lum- 
berton, the defendant's conductor came into the car, where he and 
several gentlemen were seated, and told them that  was a car appropri- 
ated t o  ladies, and his orders were, that no one should be permitted 
t o  ride in that  car, except ladies and their escorts. All the other gentle- 
men a t  once left, and went into the forward car, except plaintiff. 
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H e  remonstrated, and insisted that  by his contract with the (319) 
company, lie had the right to  ride in that car, and insisted on 
maintaining his right. The conductor said that he was bound to com- 
ply with his instructions, and insisted that the plaintiff should con~ply 
with the regulations of the company, and approached him and laid 
his hand firmly but gently on his shoulder, and removed him to another 
car, which was not a first-class car, such as the defendant had con- 
tracted to  carry the plaintiff in, but on the contrary, was deficient in 
all the comforts and conveniences usual in first class coaches. That it 
was filthy from constant use; was one half the size of a first class 
coach; was crowded with passengers; was filled with tobacco smoke, 
and mas dirty, and improperly lighted; and he told the conductor he 
was sensitive to  the odor of tobacco, and it was dangerous for him to 
inhale i t ;  that he rode three hours on this car, and suffered great pain 
and mortification, etc. 

The defendant admitted that  the plaintiff was required to  change 
his seat from the car appropriated for ladies, to another car used for 
the accomn~odation of gentlemen. It insisted that the car to which 
the plaintiff was transferred was a first-class car, and denied the 
allegations of the plaintiff that  i t  was filthy and filled with tobacco 
smoke and other offensive odors, but, on the other hand, was furnished 
with comfortable seats, and was properly lighted; that  the car into 
which the plaintiff was transferred was composed of two compart- 
ments. and divided by a close wooden partition, in the rear section of 
which smoking was not allowed, and was set apart for first-class pas- 
sengers. while the other section was used for second-class passengers. 
It denied that  the conductor at any time put his hand on the plain- 
tiff for the purpose of coercing or removing him, or a t  any time offered 
him any indignity, by word or act, but a t  all times treated him with 
courtesy and politeness, and when the conductor formally required 
the plaintiff to remove into the forward car, there was no one present 
but the conductor, porter and the plaintiff. 

The plaintiff testified that  the car into which he was trans- (320) 
ferred from the "ladies car," was not a first-class car. It was 
low roofed, no ventilation, and no means of ventilation, except by the 
windows: the seats were low and dirty. It was poorly lighted with 
a kerosene lamp on one side, full of tobacco smoke and odors from 
the water closet. The air in the car was so very warm, that  he had 
t o  raise a window to get relief from the smoke and odor and heat; that  
there was a crack bemeen that and the smoking car, and the door 
being out of order, the smoke from the adjoining car was let into the 
one where he was sitting; that  he was very sensitive t o  tobacco smoke. 
and when the conductor told him that he was required by his orders 
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to  remove him into the car assigned for gentlemen, he told him tha t  
he could not resist him physically, but that  lie protested against his 
removal, and would do so until there was such a show of force as to  
compel him; tha t  the conductor allowed him to remain and take a 
cup of coffee which he had ordered, and after he had finished with 
his coffee, the conductor approached him and placed his hand firmly 
but gently on his shoulder, and forced him to move into the other car;  
tha t  the only injury he sustained from his ride in the car to  which 
he was removed, was a slight nausea and headache from which he 
was relieved by hoisting a window. 

The only other witness who was introduced by the planntnfi Tvas 
C. B. Wright, who testified tha t  he was on the car that mght, and 
tha t  the  car used for gentlemen that night Tvas not what is known to 
the travelling public as a first-class car, but that  i t  was not dnsagree- 
able to  him, nor was the  tobacco smoke, which lie could sniell, offensive. 

On the part of the defendant, Mr. Harden testified that he had ;~een  
in the employment of the Raleigh and Gaston Railroad, in charge of 
the motive power. The car described by the witness, was loaned to  
defendant a short time before the 4th of January I t  was in good 
order when it left Raleigh; i t  was newly painted, with comfortable 

plush seats; was ventilated from the top by approved patent 
(321) ventilators, and that  i t  was used on the Raleigh and Gaston 

Railroad as first or second class car, as the occasion required. 
Mr. Clark, one of the gentlemen removed froni the  ladies ear, testi- 

fied tha t  the car to which lie and the plaintiff and the othern were 
removed, was clean and conifortable; tha t  he was sensitnve to the 
smoke of tobacco, but did not detect the odor of tobacco that nnght in 
the car, and he suffered no disconifort tha t  night in his ride on the  car. 

Dr .  Clark's testimony was in substance the same. Mr. Murclmson 
testified, tha t  he rode on the car that night from MTilmington to  Lum- 
berton; tha t  the car was dean,  had comfortable seats, water closet 
and lights; tha t  he did not detect the odor of tobacco, or any other 
offensive odor froin the water closet. He  conversed with the plantiff 
on the trip, after he came into the car;  he seemed to be con~fortable. 
H e  got off with plaintiff a t  Lumberton, and stayed with him that night. 
H e  seemed well, and not injuriously affected by his ride that night. 
H e  niade no complaint. When the plaintiff came into the car, he h a r d  
him say tha t  "he ~vould make the defendants suffer for that mglit's 
work." 

Captain Everett, the conductor, corroborated the testimony of the 
other witnesses for the defendant, as to the condition of the car with 
respect to  cleanliness, and the absence of offensive odors. 
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He also testified, that  he did not touch the plaintiff ~vhen he required 
him to leave that  car, and when plaintiff said he was very sensitive 
to tobacco smoke, he told him if he put his objection on that  ground, 
he might stay in the ladies' car, but he said he would not put i t  on 
that ground, and went into the objectionable car. This car was 
borrowed from the Raleigh & Gaston Railroad Company, for use 
while xrle passenger car of the defendant was undergoing repairs. There 
were no offensive odors on it that night. No smoking was allowed in it. 

The defendant's counsel asked for several instructions, among which 
was the following, to-wit: 

"The plaintiff is not entitled to recover in this action exem- (322) 
plary or punitive damages, upon his own statement of the facts 
and circumstances, and he can recover, if anything, only actual dam- 
ages for such supposed suffering as may have been directly caused 
by the defendant's failure to  furnish such accommodation as he was 
entitled to  " 

Instead of giving this instruction, his Honor in response to it, in- 
structed the jury, "There is no allegation of any permanent sickness 
or injury. but you heard the testimony as to  what he suffered, and i f  
you should find there m-as a breach of contract, it is for you to deter- 
mine what he suffered, and if you should find there was a breach of 
contract, it is for you to determine what damage he sustained. Take 
all the testimony, and then say whether he is entitled t o  any damages. 
It is contended on the part of the plaintiff that he was roughly treated. 
As I stated, the conductor had the right to  enforce the rules of the 
company, but he had no right to eject the inan with rudeness. If the 
conductor used improper force or rudeness on that occasion, the plain- 
tiff might be entitled to  exemplary damages, but if he used no more 
force than was necessary, the defendant would not be liable for vin- 
dictive or punitory damages. There was no malice shown. If you 
are satisfied the conductor treated the p la in t3  with rudeness, or used 
unnecessary force in putting him out of the car reserved for ladies, 
you will take that into consideration in estimating the dainages. I t  
is your province to fix that, if the plaintiff is entitled to  recover." 

The jury returned a verdict in favor of the plaintiff for $475 dam- 
ages, and there was motion for a new trial. Rlotion overruled. and 
defendant appealed. 

Mr.  R D. Johnston, for the plaintiff. 
M r  Platt D. Walker, fo r  the defendant. 

ASHE, .T. (after stating the facts). We are of opinion the defendant 
n-as entitled to  the instructions asked, upon the question of damages, 
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(323) and there was error in the refusal of the Court to  give the 
instructions, and also in instructions given upon that point. 

Conceding that  the jury were warranted in giving the plaintiff some 
damages, which we do not decide, but the amount of damages assessed 
by them was in such disproportion to the actual damage, if any was 
sustained by the plaintiff, that i t  is evident that  the damages were 
intended to be, and were, punitive or exemplary in their character. 

We do not think this was a case for exemplary damages. 
Punitive damages are never awarded, except in cases .'when there 

is an element either of fraud, malice, such a degree of negligence as 
indicates a reckless indifference to  consequences, oppression, insult, 
rudeness, caprice, wilfulness, or other causes of aggravation in the act 
or omission causing the injury." Thompson on Carriers of Passengers, 
575; and to the same effect is Southerland on Damages, vol. 3, p. 270. 
According to the testimony of the plaintiff himself, there was no rude- 
ness or unnecessary force, used by the conductor, in requiring him to 
leave the ladies car. His testimony on that  point was, that  the con- 
ductor, after the other gentlemen who had seats in the ladies car had 
gone into the other car as directed, he was allowed to remain until he 
drank a cup of coffee, the conductor came to him and placed his hand 
on his shoulder, firmly but gently, and forced hiin to  move into the 
other car; that the conductor was a powerful inan physically, and 
greatly his superior in strength, and he knew hiin personally, and they 
were on friendly terms. Where was the rudeness or unnecessary force? 
The statement that  the conductor laid his hand gently upon h ~ s  siioul- 
der, excludes the idea of rudeness or force. Gently means softly, mild- 
ly; and rude means rough, insulting,--TVebsterls Dictionary There 
was no rough act or insulting words used by thc conductor, and there 
was consequently no rudeness nor urmecessary force, because there was 
no force a t  all employed. His Honor therefore erred in telling the 

jury, "if the conductor used improper force or rudeness on the 
(324) occasion, the plaintiff might be entitled to punitive damages;" 

and again, "if you are satisfied that the conductor treated the 
plaintiff with rudeness, or used unnecessary force in putting him out 
of the car reserved for ladies, you will take that into con~iderrtDmn in 
estimating the damages." 

He  should have instructed them that  there was no evidence &her of 
rudeness or unnecessary force, or a t  least no such evidence of either, 
as would warrant them in assessing exemplary damages ngamst the 
defendant, and if he was entitled to recover anything, it was only 
compensative damages, that is, such as were con~mensurate with the 
injury they night find, from the evidence, the plaintiff had sustained. 
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But, aside from the testimony of the plaintiff, which was on many 
points flatly contradicted by other witnesses, i t  was shown in evidence 
that  there was no force whatever used on the occasion. Captain 
Everett, supported by the testimony of the porter, testified that  he did 
not touch the plaintiff, and when the plaintiff told him that he was a 
gentleman of delicate organization, which was very sensitive to the 
odor of tobacco, or words to that  effect, he told the plaintiff if he 
objected to  going on that  ground, he might remain in the ladies car, 
but the plaintiff declined to  remain, preferring to  subject his sensitive 
organization to the offensive odor of tobacco, rather than forego the 
chance of making some money out of the Railroad Company, by mak- 
ing them, as he threatened, "suffer for that  night's work." Taking 
this evidence into consideration, i t  is very clear the plaintiff, if entitled 
t o  anything, was certainly not entitled to  more than compensatory 
damages, and his Honor should so have charged the jury. 

I n  a case very like this in Ohio, when a passenger was ejected from 
a Railroad car, and sued for damages, and i t  appeared that  the rate 
of fare fixed by the company, was higher than that allowed by law; 
tha t  the plaintiff tendered the legal rate; that  upon his refusal to pay 
more, he was ejected from the cars, but without rudeness or unneces- 
sary violence; that  a t  the time he took passage, the plaintiff 
knew the rate established by the company, and expected to  be (325) 
ejected from the ears, intending to bring an action for such 
ejection in order to  test the right of the company to charge the estab- 
lished rate: Upon these facts, the plaintiff was held to  be entitled to 
compensatory damages, and the company was permitted, for the pur- 
pose of mitigating the damages, to  give in evidence subsequent decla- 
rations of the plaintiff, tending to prove that  his object in taking 
passage on the cars, was to make money by bringing suit against the 
company for demanding more than the statutory rate of fare. Cin- 
cinnati R. R. Co. v. Cole, 29 Ohio St., 120. 

I n  that  case, the conductor had no right to  eject the passenger, and 
i t  was held, the plaintiff was only entitled to  compensatory damages, 
but tha t  case is distinguished in some respects from this, for here it  
was very questionable, upon a view of all the testimony adduced, 
whether the plaintiff was entitled to  any damages, but the jury found 
tha t  fact against the defendant, and assessed exemplary damages, 
under what we think was an erroneous charge of the Court, and the 
plaintiff is therefore entitled to  a venire de  novo. Let this therefore 
be certified to  the Superior Court of Mecklenburg, that  a venire de  
novo may be awarded. 

Error. Reversed. 
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Cited: Rose zl. R. R., 106 S .C .  169; Tomlznson v. R. R., 107 X.C. 
330; Hansley v. R. R., 115 N.C. 605; NcGmzo v. R. R., 135 K.C. 267; 
Ammons v. R. R., 138 N.C. 559; Hutchinson v. R. R., 140 N.C. 127; 
Ammons v. R. R., 140 S.C. 198; Parrott v. R. R., 140 N.C. 548; Wilson 
v. R. R., 142 N.C. 340; Stanford v. Groce,.y Co., 143 N.C. 427: Stewart 
v. Lumber Co., 146 N.C. 110; Harvey v. R. R., 153 N.C. 581; Warren 
v. Lumber Co., 154 W.C. 38; Berry v. R. R., 155 K.C. 289; Huffman 
v. R. R., 163 N.C. 173; Webb v. Telegraph Co., 167 N.C. 487; h f o t -  
singer v. Sink, 168 K.C. 551; Carver v. R. R., 169 X.C. 207; Meeder 
v. R. R., 173 N.C. 60; Gray v. Cartzcright, 174 N.C. 51; Cottle v. 
Johnson, 179 N.C. 429; Holmes v. R. R., 181 N.C. 499; Baker v. Wins- 
low, 184 N.C. 5, 7; Ham v. R. R., 184 N.C. 324; Tripp v. Tobacco Co,, 
193 N.C. 616, 618; Picklesimer v. R. R., 194 N.C. 41; Perry v. Bottlzng 
Co., 196 N.C. 691; Bryant v. Reedy, 214 N.C. 758. 

STATE EX REL. J. A. DAVEKPORT, TREASURER, ETC., T. G .  IT. McKEE, ET ALS. 

Evidence-Sheriff-Witness-Refreshing Mernory. 

1. The admissions and declarations of a sheriff made when settling his tax 
account with the County Commissioners, are  admissible in elridenee in a n  
action on his bond for the non-payment of the taxes collected by him. 

2. Such admissions may be proved b~ any person who heard them, and can 
s tate  the substance of what was said. 

3. I t  is perfectly well settled that while a witness can only testify to such 
matters as  are  ~ i t h i n  his own knowledge and recollection, still he may 
refresh his memory by reference to memoranda, and when the memoranda 
a r e  in  Court he may be forced to do so. 

4. A witness can refresh his memory by reference to his memoranda outside 
of Court a s  well a s  when on the stand. So where a m7itness said that he 
could not testify to certain conversations without refreshing h~is memory 
by data made by him a t  the time of the conversations, which the trial 
Judge refused to let him do, and after retiring from the stand, he was 
recalled and stated that he could then testify to them. which was ruled 
out, I t  was held to be error. Any question a s  to the accuracy of his 
recollection mould go to his credibility. but not to his competency. 

5. A litigant should be allowed to prove his case in his own way, and by his 
own evidence. So. where the trial Judge refused to allow a witness to  
refresh his memory by certain memoranda, and then testify to certain 
conversations 11-hich the plaintiff wished to bring out, but told the l~lain- 
tiff that  he  might introduce the memoranda themselves, which the plain- 
tiff refused to do. and afterwards the defendant, when on the stand, testi- 
fied that the conrersations were substantially as  it  was proposed to prove 
them by the rejected ~ i t n e s s ,  I t  I C ( I S  hc ld  to he error. 
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CIVIL ACTION, tried before Xhipp, Judge, and a jury, a t  Au- (326) 
gust Term, 1885, of the Superior Court of CLEVELAKD County. 

This action is brought by the relator of the plaintiff, as treasurer of 
the county of Gaston, against the defendant sheriff and the sureties 
to  his official bond for alleged breaches thereof, in failing to  pay to 
the relator $2,216.14, money collected as taxes, and ascertained to be 
due to  that  county, and $2,500.00 penalty incurred in failing to  pay 
the same according to law. 

The defendant sheriff pleaded among other things, that  he had paid 
the relator on account of the money so due, the sum of $1,700.00. 

The following is so much of the case settled upon appeal, as is 
necessary to  a proper understanding of the opinion of the Court: 

The only issue submitted to  the jury was: '(Did the defendant 
G. W. McKee, as sheriff of Gaston County, pay to the plaintiff J. A. 
Davenport, treasurer of said county, seventeen hundred dollars, as set 
forth in the answer, and is he entitled to credit therefor?" 

His Honor held, that  in the trial of this issue, the burden of (327) 
proof was upon the defendant, and he was entitled to  open and 
conclude. The defendant then offered in evidence a paper writing, 
purporting to  be a receipt for $1,700 on the county fund tax, dated 
the 4th of December, 1882, signed by the relator as county Treasurer, 
and witnessed by one R. W. Query. 

He  then introduced said Query, who after testifying to  the signa- 
ture of the relator, etc., further testified that according to his recollec- 
tion, the $1,700 was made up by the consolidation of other smaller 
receipts theretofore given by the relator, for taxes paid, amounting to 
about $1,300, and two county orders of about $100, and $300 in cash 
then paid. 

The defendant then offered testimony tending to show the genuine- 
ness of the receipt, and without offering himself as a witness, stopped 
his case. 

The relator of the plaintiff then offered himself as a witness in his 
own behalf, and denied that he had signed the $1,700 receipt on the 
4th of December, 1882, or a t  any other time, or that there was such 
a thing as a consolidation of receipts on the 4th of December, 1882, 
or that  he had received any part of $1,700, as claimed to have been 
paid up to that  time, except $500 paid on the 6th of November, 1882, 
and produced a receipt for said $500, and swore that  i t  was surren- 
dered to him on the 6th of January, 1883, and that $200 in money 
was paid to  him a t  the same time, and for said receipt so surrendered, 
and the $200 in money paid, he gave the defendant the $700 receipt 
exhibited in evidence, and for which he swore he gave the defendant 
credit in the settlement. 
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He  also showed upon the face of the $500 receipt, an  endorsement 
in these words: "This receipt surrendered the 6th of January, 1883," 
and another for $700, including this, given in the place of this, and 
swore tha t  this endorsement was made in the presence of thc defend- 
ant, McKee. 

The plaintiff next offered as a witness, John F. Leeper, the Register 
of Deeds and Clerk of the Board of Commissioners of Gaston 

(328) County, and proposed to  prove by him, that  the defendant 
George W. McKee, in an investigation of the matter of taxes 

involved in this suit, before the  county commissioners theretofore, 
had offered himself as a witness, and testified tha t  all the receipts 
against the county fund, including the said $500 receipt of November 
6th) 1882, were surrendered to  the  plaintiff on the 4th of December, 
1882, went into and formed a part  of the $1,700 receipt, and tha t  the 
$500 receipt of November 6th was not surrendered by him on the 6th 
of January, 1883. 

Before calling for this testimony, the witness was asked the pre- 
liminary question as to  whether he could state the substance of all 
the testimony of the defendant G. W. McKee, sworn to on that occa- 
sion. The witness answered tha t  he could not, without refreshing his 
memory by reference to  certain notes tha t  he, the witness, had taken 
in writing upon said investigation before the commissioners, which 
notes he then had with him, and tha t  these notes contained the sub- 
stance of all the testimony of the defendant McKee on the investiga- 
tion. Tha t  he, the witness, wrote the testimony down, while acting 
as clerk of the board of commissioners, a t  the time it was givcn, and 
in the presence of said defendant, but tha t  the notes had not been 
read over t o  the defendant McKee, or signed by him. 

The plaintiff then asked his Honor to allow the witness to  refresh 
his memory by referring to  his notes, and then to be allowed to testify 
as to  the evidence of the defendant McKee, as above stated. This was 
objected to by the defendant, and the objection was sustained by the 
Court, the Court stating to the plaintiff tha t  he might read in evidence 
the whole of the testimony of McKee, or any part thereof, as taken 
down by the witness in the investigation before the board of com- 
missioners. 

This the plaintiff declined to do, and excepted to tlie ruling of the 
Court in sustaining the defendants' exception. 

Afterwards, during the examination of this witness, the plaintiff pro- 
posed to  read the notes in evidence, stating a t  the time tha t  he thought 

i t  was incompetent, but thought he was entitled either to have 
(329) the witness refresh his memory by reference to his notes, or to  

the note.: themselves. 
290 
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The reading of the notes was then objected to by the defendant, and 
the objection was sustained by the Court, his Honor stating that as the 
plaintiff himself thought it was incompetent, he ruled it out. The 
plaintiff excepted. 

In  the further progress of this trial, on the next or some subsequent 
day, the witness Leeper was introduced again by the plaintiff, and 
asked by him if he could recollect and state the substance of all that  
was sworn by the defendant McKee, in said investigation before the 
commissioners, as to  the composition of the $1,700 receipt. 

The witness answered that he could recollect and state the substance 
of all that  was sworn by said McKee, as to the composition of the 
$1,700 receipt. This was objected to  by the defendant. The objection 
was sustained and the plaintiff excepted. 

The defendants, in reply, introduced G. W. McKee as a witness in 
his own behalf, and upon his cross-examination by the plaintiff, he was 
interrogated as to  what was his testimony before the board of com- 
missioners, in respect to  the $500 receipt, the $700 receipt, and as to  
the composition of the $1,700 receipt in controversy. 

I n  reply, the witness McKee stated that  he did testify in said investi- 
gation, and that  his statenlent there made, as to the several matters 
proposed to be proved as his evidence before the said board by the 
witness Leeper, were substantially the same as proposed to be proved 
by the said Leeper. The witness McKee was a day and a half upon the 
stand, and his testimony before the board of commissioners, as proposed 
to be proved by Leeper, mas called out by interrogations severally put 
to  him, as to each fact proposed to be proved by the said Leeper. 

The jury rendered a verdict in favor of the defendant. Plaintiff 
moved for a new trial on the ground of error in the rulings of the Court, 
and the motion was denied. The Court then gave judgment in 
favor of the plaintiff, allowing the defendant credit for the sum (330) 
of money so found to have been paid, and the plaintiff appealed 
to  this Court. 

Messrs. Jos. B. Batchelor and Jno. Devereuz, Jr., (Mr. Geo. F. Bason 
was with them on the brief) for the plaintiff. 

Messrs. W .  P. Bynum and R. W .  Sandifer, for the defendants. 

MERRIMON, J. (after stating the facts). Obviously, the admissions 
and declarations made by the defendant sheriff on his examination be- 
fore the county commissioners, as to  the receipt in question, were 
competent evidence in that  respect against him and his co-defendants, 
especially, if as suggested, these tended to sustain the evidence of the 
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relator himself, and to contradict, impair, or destroy the force of tha t  
of the defendants. 

Such admissions and declarations might be proven by any person who 
heard then?, and could state what they were, or the substance of them. 
If the witness produced by the relator for tha t  purpose, could not a t  
first state what they were, and stated tha t  he had written nzemoranda, 
from which he could refresh his memory, and then give the substance 
of them from his own recollection, the relator was entitled to  have the 
witness thus qualify liilnself to testify, and have the benefit of his testi- 
mony. It is a well settled rule of law, that  although a witness can 
testify only to  such facts as are within his own knowledge and recol- 
lection, still he may refresh and help his memory by reference to  a 
paper writing, memorandum or entry in a book, and, indeed, he may be 
compelled to  do so, when the writing is present in Court. The purpose 
of such reference to  the writing, whatever its nature, is not to supply 
facts, but to  refresh, quicken and awake the memory of the witness, 
and thus enable him to testify of facts within his own knowledge and 
recollection. Human experience shows that  i t  not infrequently hap- 
pens, that  a mere hint revives the distinct remembrance of facts and 

events, which, but for it, seemed to have been forgotten. State 
(331) v. Cheek, 35 N. C., 114; State v. Lyon, 89 N. C., 568; Cowles v. 

Hayes, 71 N. C., 230; Greenleaf on Er., Sec. 436, et seq. 
The witness Leeper mas asked if he could state the substance of all 

tha t  tlie defendant had sworn on tlie former occasion mentioned. He, 
in effect, replied tha t  he could not, without refreshing his memory by 
reference to  certain written memoranda, made by himself, tha t  he then 
had present, plainly implying that he could, if permitted to  refer to it. 
The Court refused to  allow the witness to thus refresh his men~ory. 
Why i t  did so, does not appear, and we are unable t o  see any reason 
for such ruling. Plainly, the relator was entitled to  have the evidence 
of the witness, and to  have him qualify himself to  testify, if he could 
do so, by reference to  tlie writing then present, as he said he could do. 

And when afterwards in the further progress of the  trial, the same 
witness was again introduced, and he then stated tha t  he could recol- 
lect and testify as to  all that  was sworn by tlie defendant hIcKee on the 
former occasion as to  the receipt referred to, he ought to  have been 
allowed to  testify, because he said that  he could do so, and if he could, 
the relator was entitled to  have the benefit of his testimony. The plain 
inference was, tha t  he had reflected about the matter, and had recol- 
lection of the facts, or had refreshed his memory by reference to the 
memoranda mentioned by him in his first examination. He  had the 
right to  do so, and i t  mas not necessary tha t  he should refer to the 
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memoranda in the presence of the Court, or produce the same in Court, 
certainly not, unless the Court so required. Wlien the witness stated 
that he had knowledge of the facts, that was sufficient,-he mas then 
prepared to  testify, and any question as to the accuracy of his knowl- 
edge and recollection, would not go to his competency, but to  his 
credibility. 

The Court told the relator that he might read in evidence the whole 
or any part of the testimony of the defendant hZcKee, as taken down 
by the witness Leeper, before the county commissioners, but the relator 
a t  first declined to  do so, it seems, doubting its competency. I t  
may be, that under the circumstances and for the purpose con- (332) 
templated, it was competent to  receivc it in evidence. Ashe v. 
DeRosset, 50 N. C., 299. State v. Pzerce, 91 K. C., 606. But the relator 
had the right to have the benefit of the pertinent testimony of such 
competent witnesses as he produced on the trial. I t  was for the relator 
to determine what character of competent evidence he would introduce 
to prove his case-it was the office of the Court to determine its compe- 
tency and application. The relator might wish to multiply and diver- 
sify the evidence produced by him, and he certainly had the right to  
do so, to  a reasonable extent. 

The fact that  the defendants in reply, introduced the defendant 
McKee, and he stated that  he had been examined on a former occasion 
before the county commissioners in respect to the receipt in question, 
and his statements then made were substantially the same as those 
proposed to be proven by the witness Leeper, did not have the effect to  
cure the error of the Court in refusing to admit the competent evidence 
offered by the relator and rejected. He had the right, in the order of 
the trial, to have the benefit of the competent testimony of his own 
witness, and to have his version of the facts. It may be, that  he would 
have stated them differently in their detail and application. He might 
have added or omitted soinething that would have changed or modified 
the substance of McKee's testimony. The jury might have believed 
hiin more readily than McKee, and given more weight to  his version of 
the facts. A party ought to  be allowed to prove his case in his own way 
and by his own evidence, if he offers to do so as allowed by law and 
according to the course and practice of the Court. I t  is scarcely just, 
when competent evidence, offered by one party, has been erroneously 
rejected, to  allow the opposing party, in his own way, in a different 

4 stage of the trial, to  supply the m-idence so rejected. by the testimony 
of the opposing party himself. 

The witness Leeper ought to have been allowed to refresh his memory 
by reference to the written memoranda mentioned by him, and 
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(333) to  testify, and he ought to  have been allowed to testify when 
he was introduced the second time, and stated that he then had 

recollection of the facts and could state them. 
There is error, and the plaintiff is entitled to a new trial. To that  

end let this opinion be certified to  the Superior Court according to law. 
It i s  so ordered. 

Error. Reversed. 

DEFENDANTS' APPEAL. 

Appeal. 

Where both parties appeal to this Court, and there is a new trial granted on 
one of the appeals, i t  renders the consideration of the other useless, and i t  
will be dismissed. 

This was the defendants' appeal in the preceding case. It was argued 
by the same counsel. 

MERRIMON, J. I n  the case above named, both the plaintiff and 
defendants appeal. As we have decided that  the plaintiff is entitled t o  
a new trial, the result is to give the defendants the like benefit. So that  
we need not decide the questions presented by their appeal. It turns 
out that  i t  was unnecessary, and it  must be dismissed as having been 
improvidently taken. It is so ordered. 

Dismissed. 

Cited: Bryan v. Moring, 94 N.C. 693; Burgess v. Kirby,  95 N.C. 276; 
Eigenbrun v. Smith, 98 N.C. 216; S. v. Jordan, 110 N.C. 495; Carson 
v. Blount, 156 N.C. 104; S. v. Bradley, 161 N.C. 291; X .  v. Coffey, 210 
N.C. 564; Xteele v. Coxe, 225 N.C. 730. 

A. G. WEST v. T. E. REYNOLDS. 

Appeals from Justices of the Peace-Appeal. 

1. Officers of the Courts a re  not compelled to  perform their duties, unless the 
fees prescribed by law are  paid or tendered to them, but they must d e  . 
mand them before laches can be imputed to litigants. 

2. So where, on appeal from a Justice of the Peace, the case was not docketed, 
because the fees for this service were not tendered or paid to the Clerk, 
but the Clerk did not demand his fees or notify the appellant that the 
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appeal would not be docketed unless they were paid ; I t  was Imld, no error 
to  allow the appeal to be docketed two terms after the regular time, and 
a s  soon as  the appellant was notified that  this had not been done. 

3. It i s  intimated, that  allowing, or refusing to allow, the appeal to  be docketed, 
is discretionary with the trial Judge, and not the subject of review on 
appeal. 

4. An appeal does not lie from an order of the Judge allowing an appeal from 
a Justice of the Peace to be docketed after the time allowed by the statute 
has expired. 

CIVIL ACTION, pending in the Superior Court of BGKCOMBE (334) 
County, heard a t  Chambers by Gudger, Judge, on December lst, 
1885. 

The plaintiff, on the 20th day of May, 1885, in an action before a 
Justice of the Peace, recovered judgment for $124.16 against the de- 
fendant, who appealed, and three days thereafter caused notice thereof 
to be served as required by law, and paid the fees due the Justice. Soon 
afterwards, the Justice deposited the papers, proceedings and judgment 
in the case, with the Clerk of the Superior Court, with notice of appeal. 
The Clerk placed them in an envelope, labelled "Appeal from Justice's 
Court, no fees paid," with other envelopes containing papers of the 
same kind. No fee was then, nor afterwards, demanded for docketing 
the cause; no intimation given that i t  would not be docketed without; 
nor had the defendant any notice or information of the rule adopted by 
the Clerk, and posted in his office, in which he required prepayment for 
services to be rendered. The cause was not docketed, through inad- 
vertence of counsel, until two terms of the Court had expired, the busi- 
ness of the Court being such that i t  could not have been reached if the 
appeal had been entered in its proper place on the docket; and as soon 
as the omission was discovered, and the reason for official inaction 
known, the fee was paid, and notice served early in October of the 
appellant's intention to move the Court to order the docketing of the 

cause. 
(335) These facts, based upon affidavits read on the hearing of the 

defendant's motion, are found by the Judge, and thereupon he 
ordered that the appeal be entered on the docket, and stand for trial a t  
the next term. To this ruling the plaintiff excepts and appeals. 

Mr. C. A. Moore, for the plaintiff. 
Mr. M. E. Carter, for the defendant. 

SMITH, C. J .  (after stating the facts). It is the duty of the Justice 
from whose judgment an appeal is taken, to "make a return to the 
appellate Court, and to file with the Clerk, the papers constituting the 
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cause, within ten days after the service on him of the notice of the 
appeal," and this mas done. The Code, Sec. 878. 

So, when this is done, the Clerk is required to  enter "the case on his 
trial docket," for trial a t  the ensuing term. Sec. 880. 

It will be observed, that while the section which requires the service 
of the Justice, in perfecting the appeal by transmitting the papers, in 
express terms, declares that  "no Justice shall be bound to make such 
return, until the fees prescribed by law for this service, be paid him;" 
no such provision is made in that relating to  the action of the Clerk. 

There is, ho~vever, a statute relating to  all the officers, whose fees are 
determined and allowed, in the chapter entitled "salaries and fees," in 
the 2nd vol. of The Code, which provides that  in civil suits, except when 
persons sue as paupers, ('no officer shall be compelled to  perform any 
service, unless his fee be paid or tendered." The Code, Sec. 3758. This 
clause excuses the refusal to  perform any official duty, unless when the 
demanded fee allowed therefor by law, shall be paid in advance. But 
obviously, if this be a condition precedent to his acting, it should be 
made known to the appellant, and an opportunity be given him to make 
the payment and assure the performance of the required service. The 

very act of accepting the papers, about which he is to render 
(336) the service, in sllence, and without a word of explanation, may 

reasonably be expected to  produce the impression that  what is 
necessary, will be done in the matter. The officer is not "compelled to 
perform" the required service, but he may perform it, and dispense with 
the payment, and if he does not so intend, he should say so a t  the time, 
and not presume that the posting of the notice in his office, of an inflexi- 
ble rule that lie had adopted and from which he would not under any 
circunlstances depart, ~ o u l d  be known to every one. Had this been said 
to  the Justice, we may IT-ell suppose that he ~ o u l d  have comnlunicated 
the fact to the appellant, and she thus would be enabled, by payment of 
the small sum of fifty cents, to make her appeal effectual. The fault lies 
largely in the omission of the Clerk to  demand his fees when the papers 
were delivered to him, or afterwards to let the appellant know that the 
cause would not be put upon the docket until his fee was paid. 

DILLARD, J., conlmenting upon this provision in the statute-but an 
embodiment of the common law-in a case where a certiorari was 
asked, to bring up a record from the Superior Court, and the Clerk had 
refused to furnish the transcript, unless his fees were paid, and they 
were not paid, uses these words: "We think then, that  the demand of 
sinzulta~zeous payment of the fees by the Clerk, mas proper in him, and 
the plaintiff being notified thereof, as we are to  take it  he was, from 
the fact that  he does not negative such knowledge, it was great aegli- 
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gence in him not t o  pay the fees, or otherwise so to  arrange as to  have 
the appeal papers come forward." Andrews v. Whisnant, 83 N. C., 446, 
448. 

Without adverting to  the provisions of the statute, which prescribe 
the manner and limit the time within which the successive acts neces- 
sary to  render an appeal from a justice effectual in reaching the ap- 
pellate Court, or the circumstances under which relief will be afforded 
when some of these requirements are not observed, and how far this 
Court can supervise the action of the Judge in the Court below in 
giving or withholding such relief, we must dispose of the present 
appeal upon another ground. I t  is taken to action in the cause (337) 
preliminary to trial upon its merits, an initiatory step in this 
direction, involving no right, which, upon exception noted, may not be 
asserted and made available upon an appeal after final judgment, and 
therefore has been prematurely and unnecessarily taken. It stands 
upon the same general ground as a motion to dismiss a pending action 
which is refused, of which there are numerous cases, and the practice is 
well settled. Railroad v. Richardson, 82 n'. C., 343, and other cases. 
I n  Xpaugh v. Boner, 85 n'. C., 208, RUFFIX, J. ,  says: "We have there- 
fore had no difficulty in reaching the conclusion, that the defendant's 
appeal should have been dismissed on the niotion of the plaintiff; but 
have had serious doubts as to the point whether an appeal would lie 
from the refusal of the Judge in the Court below to dismiss it." This 
indicates the disposition of the Court, to disallow appeals from inter- 
locutory rulings, when the alleged errors may as well be corrected upon 
a final determination of the cause and in a single appeal, so that all the 
matter in controversy may be settled at once. I n  this case, if the 
Court had refused the motion, and this was not an exercise of discretion 
confided to the Judge, an appeal of the defendant would be entertained, 
as i11 a dismissal of the action on motion, because otherwise the party 
would be, while put out of Court, without remedy. But when the ruling 
is in the progress of a cause, and its furtherance towards a trial upon 
its merits, there is no reason why we should be prematurely called on 
to  exercise appellate power a t  once, as no injury results from the re- 
fusal. 

"The correct practice," i t  is said in the opinion from which the 
extract has been taken, "in case of a refusal of the Court to  dismiss the 
action, (that is, in retaining it, or, applying the rule to  the present 
appeal, putting it  on the docket so that  i t  may be tried, and not sum- 
marily ended), is to  note the exception and proceed with the trial, so 
that,  on the appeal, this Court can have the whole case before it, and 
make such a decision as may a t  once dispose of it. The principle 
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(338) governs the present case, and the appeal must be dismissed, and 
the cause allowed to proceed in the Court below, to which end 

this will be certified. 
Appeal dismissed. 

Cited: S. v .  Warren, 100 N.C. 493; Blackwell v .  McCaine, 105 N.C. 
463; Ballard v .  Gay, 108 N.C. 545; Lambe v.  Love, 109 N.C. 306; 8. v. 
Johnson, 109 N.C. 854; McClintock v .  Ins. Co., 149 N.C. 36; Dunn v. 
Clerk's Ofice, 176 N.C. 52. 

SUSAN MILLER v. E. T. CLEMMONS. 

For syllabus see preceding case. 

CIVIL ACTION, pending in the Superior Court of BUNCOMBE County, 
heard by Gudger, Judge, at  Chambers, on September 24th, 1885. 

The plaintiff appealed. 

Mr. C. A. Moore, for the plaintiff. 
No  counsel for the defendant. 

SMITH, C. J. The facts of this case are essentially the same as those 
in West v .  Reynolds, preceding, and for the reason stated in the opinion 
in that case, it  must be disposed of in a similar way. Appeal dismissed. 
Let this be certified. 

Appeal dismissed. 

A. A. LEEPER ET AL. V. MARIA J. NEAGLE. 

Wills-Construction of-Partition. 

1. The first great rule in the construction of wills is, that  the intention of the 
testator must prevail, provided i t  can be effectuated within the limits 
which the law prescribes, and such intention is to be collected from the 
whole instrument. 

2. The provisions of Sec. 2180 of The Code, prescribing that  every devise of 
land is construed to be in fee, unless i t  shall be plainly intended by the 
will, or some part  thereof, that a less estate is intended, while laying down 
a rule of construction, still leaves the question of the intention of the 
testator open for construction, and where there is a particular, and a 
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general paramount interest apparent in the same will, and they clash, the 
general interest must prevail. 

3. Where a will devised to A the "north end of the house, the north kitchen, 
and what she needs of the smoke-house and lumber-house, and as  much 
land as  she can work her hands on," and the same will devised the same 
land to B ; I t  was  keTd, that A only took a life estate, and B the remainder 
in fee. 

4. Such devise to A. standing alone, would have conveyed the fee. 
5. Where one tenant in common has been ousted by his co-tenant, who brings 

a n  action of ejectment to recorer the possession, the Superior Court has 
no jurisdiction to order a partition of the land. 

This was an ACTION IN NATURE OF EJECTMENT to  recover land, (339) 
tried before Shipp, Judge, at  Spring Term, 1885, of GASTON 
Superior Court. 

A jury trial was waived, and the case submitted t o  the Court to  be 
tried upon the facts and law. 

The record discloses the following facts: Andrew Neagle, who was 
the owner of the land in controversy, died on the day of , leav- 
ing a last mill and testament, the material parts of which are as follows: 
('I give and bequeath to my m-ife this end of the house, the north 
kitchen, and what she needs of the smoke-house and lumber-house; I 
give her a negro woman Fillis, Scott, George, Eliza, Bob, Milas. These 
I give to  her to dispose of as she sees proper. I leave her as much land 
as she can employ her hands on, and what she needs of the barn and 
stable. 

"2nd. I give to  my son John E.  Neagle, the plantation whereon I 
now live, and the Leeper plantation, and a negro man named Noah. 

"4th. I give to  my son John E. Neagle, and his mother, the plantation 
tools, and to go to  my son John a t  the death of my wife, my wagon and 
cotton gin, gearing and screw, my wife to  have the use of them when 
she needs them, and my threshing machine, also my stock of 
cattle, I give to  my wife a t  her disposal." (340) 

That  a t  the time of testator's death, he resided in, and occu- 
pied the north end of his dwelling, which contained rooms in the 
northern half and rooms in the southern half, and there was a 
kitchen a t  the north, and a kitchen a t  the south end of the dwelling, 
and also a smoke-house, lumber, house, barn and stable upon said 
home place. 

That after the death of the testator, John E .  Neagle, the devisee of 
the home place, and also the executor of the will, executed the pro- 
visions of the will, and entered into and occupied the said house and 
land, with his mother, for a number of years, and while so occupying 
the premises, mortgaged the land to secure a debt due by him, and the 
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land was afterwards sold under the mortgage and execution, and was 
purchased by one Margaret S. Leeper, in the year 1869, who received 
a deed for the same. That the said Margaret Leeper, afterwards died 
intestate, and her title to said land descended to her two children, the 
plaintiff A. A. Leeper and Mary E. Leeper, who having intermarried 
with the other plaintiff, S. J .  Selvey, died, having had a child born 
alive, which afterwards died, and the said Selvey claimed his wife's 
interest in the land, as tenant by the curtesy. 

The plaintiffs contend, that if the will of Andrew Keagle is definite 
and distinct enough to give the defendant an estate in the land and 
the buildings thereon, i t  gives her only a life estate in the north end of 
the dwelling house, the north kitchen, and the necessary use of tlle 
other buildings mentioned, in comnlon with John E .  Neagle and those 
claiming under hiin, and the use and enjoyment of so much of the land, 
as can be cultivated by the negro force given to her. Bbt that the 
defendant is in tlle occupation of the entire premises, claims it as her 
absolute property, and keeps the plaintiffs out of the possession, and 
they demanded to be let into possession, and to have a partition of said 

land, according to the respective rights of the parties. 
1341) The defendant admits the possession, but denies the tenancy 

in common, and insists that  she is the rightful owner of said land 
in fee simple, under the will of the testator, but consents to  a construc- 
tion of the whole will, to the end that there may be a final disposition 
of all matters in controversy. 

The Court rendered the follon-ing judgment: 
"This cause coming on for trial before Shipp, Judge, a jury being 

waived, and the same being argued by counsel and considered by the 
Court, the Court doth declare its opinion to be, that under the will, the 
defendant is entitled to an estate for her life, in so much of the tract of 
land, described in the pleadings as the "home place," "as she can em- 
ploy her hands on," to-wit: the negroes named and given to her in the 
will, the same to include "this" or the north end of the dwelling house, 
and the north kitchen, and what she needs of the barn and stable. 

"It is further declared, that  said defendant is also entitled for her 
life, to  what she needs of the lumber-house and smoke-house as de- 
scribed in the will. 

"It is further declared, that  the said defendant is to have the use of 
the cotton gin, gearing and screw, and the wagon, when she needs them. 

"It is further declared, that  the plaintiffs, according to their several 
rights, are entitled in fee sin~ple t o  the residue of said tract of land and 
buildings thereon, including the smoke-house, lumber-house, cotton gin 
and screw, the said smoke-house, lumber-house, cotton gin and screw, 
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being, however, subject to the use of the defendant when she needs 
them, as hereinbefore declared. 

"It  is further declared, that the petitioners are entitled to  a partition 
of the said tract of land in accordance with this opinion. 

"It  is further ordered, tliat J. G. Gullick, J. D. Moore and W. W. 
NcLean be, and they are appomted coimnissioners to  view the premises, 
and allot by metes and bounds in severalty, to the plaintiffs and de- 
fendant, so niuch of the premises, buildings and appurtenances thereto 
belonging, as they are respectively entitled to, as hereinbefore 
declared by tlie Court, and that the said commissioners report (342) 
in writing, under their hands and seals, Ilieir actings and doings 
in tlie premises, to the next term of the Court. 

"It  is ordered that each party pay half tlie costs." 
From this judgment the defendant appealed. 

JIT. TY. P .  Rynzcm, for the plaintiffs. 
Mr. John Deverez~z, Jr., for the defendant. 

ASHE, J. (after stating the facts). The rights of the parties in this 
action, depend upon the construction to be given to the will of Andrew 
Seagle under which they both claim, and after giving the case a careful 
consideration, TTe are led to  the conclusion there was no error in the 
interpretation given to it by his Honor, in the judgment rendered by 
him in the Superior Court. 

The first great rule, says Mr. Christian, in the exposition of wills, 
and to which all other rules must bow, is tliat the intention of tlie 
testator, expressed in his will, shall prevail, provided it  can be effectu- 
ated consistently with the limits and bounds which the law prescribes- 
2 Black. Com , 381, note 15-and Chief Justice R ~ F F I N ,  in the case of 
Proctor v. Pool, 15 N. C., 370, said, "No rule can be laid down for 
ascertaining the intention of the maker of a deed or other instrument. 
But his intention is to  be collected from the whole instrument;" and in 
Lcrsszter v. TT700d, 63 S. C., 360, i t  was held that "the general and lead- 
ing intention of the testator, niust prevail, where it can be collected 
from the will itself, and particular rules of construction must yield 
something of their rigidity, if necessary, to  effect this purpose." 

I n  the mill under consideration, i t  is evident that it was the intention 
of the testator, to  give a fee simple in the land in controversy, to  his 
son John E Seagle, notwithstanding the devise of the north end of the 
house, the kitchen, etc , to the defendant. 

Unquestionably, if this devise to tlie defendant had stood alone (343) 
in the will, by virtue of the act of 1784, The Code, Sec. 2180, she 
mould have taken the fee simple therein. For the act provides, "When 
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real estate shall be devised to any person, the same shall be held and 
construed to be a devise in fee simple, unless such devise shall, in plain 
and express words, show, or i t  shall be plainly intended by the will, or 
some part thereof, that the testator intended to convey an estate of less 
dignity ." 

But the statute, while prescribing a rule of construction, still leaves 
the question open as to the intention of the testator, to be collected from 
the whole provisions of the instrument. The main and leading intention 
of the testator, to  be gathered from the will, is to  give the fee simple to  
his son John in the home place, which included the dwelling house, and 
the devise of one end of the house, etc., and "as much land as she can 
employ her hands on, and what she needs of the barn and stable," was 
secondary, and must be construed to be in subordination to  the general 
devise of the whole-a different construction would derogate from what 
was the manifest intention of the testator, that  is, that  John shall have 
the fee simple in the home place. This interpretation is in accordance 
with the doctrine announced by the Court in Ross v. Toms, 15 N. C., 
376, where i t  is held "when there is a particular and a general para- 
mount interest apparent in the same will, and they clash, the general 
interest must prevail." 

ilpplying this principle to the case under consideration, our opinion 
is, the defendant by the will of Andrew Neagle, took only a life estate 
in so much of the land described in the pleadings as the "home place," 
as embraces the northern end of the dwelling house and the north 
kitchen, and what she needs of the barn and stable, and so much of the 
land besides, as she can employ her hands on, to-wit, the negroes named 
and given in the will, and also what she needs of the lumber-house and 
smoke-house, and to have the use of the cotton gin, gearing and screw, 

and the wagon, when she needs them. And the plaintiffs, by 
(344) their purchase a t  the sale under the mortgage and execution, are 

entitled in fee simple to  the residue of said tract of land and 
buildings thereon, including the cotton gin and screw, to have the gin 
and screw, smoke-house and lumber-house, the houses to be subject to  
the use of the defendant, as tenant in common for her life in the de- 
scribed property, and thus far we sustain the judgment of his Honor 
in the Court below, and his judgment is affirmed to  that  extent. 

But when his Honor proceeded further to adjudge that the plaintiffs 
were entitled to  a partition, and to appoint commissioners to make the 
partition, he committed an error, and that  part of his judgment must 
be reversed. 

This is an  action to  recover the land in controversy, in nature of 
ejectment. The plaintiffs and defendant are tenants in common. The 
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defendant had ousted the plaintiffs, and the action is brought by the 
plaintiffs to recover the possession, to which their right entitles them. 

It would be violation of all the established rules of practice and 
procedure, in an action like this, to render a judgment which apper- 
tains exclusively to proceedings for partition, which should be brought 
before the Clerk. 

The judgment of the Superior Court is affirmed, except so much 
thereof as is herein reversed. The costs of the appeal must be paid by 
the plaintiffs. 

Affirmed and modified. 

Cited:  Raines  IJ. Osborne, 184 N.C. 601. 

R. P. KING ET AL. V. JOHN W. WELLS ET AL. 

Adverse Possession-Color of Title-Judge's Charge-Exceptions 
in a Deed .  

1. Although the trial Judge lays down the lam correctly in his charge, a new 
trial will be given, if the instructions a r e  not applicable to the facts of 
the case, and not warranted by the evidence. 

2. So where the Judge charged the jury, that  if the defendant had occupied 
certain land adversely, under known and visible boundaries, for twenty 
years, they should presume rnesne conaegances to him from the grantee 
of the State and those claiming under him. and there was no evidence of 
such possession, I t  was  held to be error. 

3. Where a wrong doer's possession of land is so limited in area a s  to afford 
a fair  presumption that  he mistook his boundaries, and did not intend to 
set up a claim within the lines of the other party's deed, i t  is a proper 
ground for  presuming that the possession is not adverse. 

4. So where the line was a long one, running over a wild, mountainous ridge, 
and the defendant had possession of less than a quarter of a n  acre, such 
possession was no evidence of a n  adverse possession of the entire lappage, 
in the absence of any evidence of a Bnom-ledge by the adverse party of 
such possession. 

5. Where a deed conveying a large body of land contains the following words, 
"including all  lands not heretofore sold," and a portion of the tract covered 
by the calls of the deed had been sold, such deed is not color of title to the 
tract previously sold, although embraced in its calls, and possession for 
seven years under it by the grantee will not give a good title. 

6. I n  such case, the tract previously sold, is as much excluded from the opera- 
tion of the deed, as  if expressly excluded by metes and bounds. 
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(345) CIVIL ACTION, for the recovery of land, tried before Guclger, 
Judge, and a jury, a t  August Term, 1885, of the Superior Court 

of BUNCOMBE County. 
The action was originally brought by Mary King, who filed the com- 

plaint herein, and a t  Spring Term, 1883, she having died since the be- 
ginning of the action, her heirs-at-law were permitted to make theni- 
selves parties plaintiff, and at the trial of the cause, by consent of the 
defendants, the said heirs adopted the complaint as theirs. 

The plaintiffs claim to be owners in fee simple of a tract of land, set 
forth by metes and bounds in their said complaint, and alleged that  
the defendants were in the unlawful possession thereof. 

The answer of the defendants denied that the plaintiffs are the 
owners of said land, and also denied that the defendants, or either of 

them, withheld the possession of the same from the plaintiffs. 
(346) The plaintiffs introduced in evidence on the trial, a grant from 

the State to  David Allison, dated November 29t11, 1796, for a 
large body of land, and proved, and it  was afterwards admitted by the 
defendants, that said grant covered the locus in quo. The plaintiffs 
also introduced a deed from James Hughey, sheriff of the County of 
Buncombe, to  Jno. Strother, dated the 20th day of September, 1796, 
for all the land covered by said grant from the State to  David Allison, 
and proved by J. 31. Israel and J .  31. Lomry, that  the court-house in 
the County of Buncombe was destroyed by fire in the year 1864, and 
that  a part of the records of the Court mere destroyed. This evidence 
of the destruction by fire of the court-house, Jvas introduced for the 
purpose of showing that  Buncombe County was included in the pro- 
visions of Sec. 69 of The Code, and that  the recitals in said deed should 
be deemed, taken and recognized, as true in fact, and as prima facie 
evidence of the existence and validity of all records referred to  in said 
deed. There was no evidence that  any search of the records of the 
court-house had been made, or of what deeds mere destroyed. The 
plaintiffs further introduced a deed in fee simple, from Jno. Strother to 
Solomon Knight, dated Jan. 30t11, 1802, for the tract of land in contro- 
versy; a deed from Solomon Knight to  Jonathan King, dated October 
l l t h ,  1806, for the same land; the will of Jonathan empowering his 
executor to  sell said land, and a deed therefor from J .  F. King, executor 
of Jonathan King, to  Mary King, ancestor of the plaintiffs, dated 
October 2d, 1866, and proved that  the said Mary King was dead, and 
that  the plaintiffs are her heirs-at-law, and also proved that Jonathan 
King, and those claiming under him, have been in actual, open and 
notorious possession of a part of said land, under said deed, claiming 
the same up to the lines thereof, which were, as plaintiffs insisted, 
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known and visible boundaries, from the date of his deed from Solomon 
Knight, to  the commencement of this action, but had not been in pos- 
session of any par t  of the lap hereinafter mentioned. 

There was a dispute as to the location of the !and described in (347) 
the  deed from Jno. Strother to Solomon Knight, and the mesne 
conveyances to  the ancestor of the plaintiffs. The plaintiffs claimed 
the beginning corner to be a t  a white oak on the west side of a small 
branch, and the calls of the deeds under which they claimed, repre- 
sented a tract of land in the shape of a parallelogram, the longest line 
running north and south, and including the Loczls in quo, which was a 
small triangle on the south-east of said tract, formed by two of the 
lines of said tract, and a line of the  land of the defendant, which inter- 
sected the land claimed by the plaintiffs. 

The defendants insisted tha t  the beginning corner of the plaintiffsJ 
land, was further west than the corner claimed by the plaintiff, and 
beginning a t  that  point, and running according to the calls of the deeds 
under which they claimed, their title did not cover the locus zn quo. 
The defendants introduced in evidence, a copy of a deed from the 
Register's office to  James &I. Lowry, Jno. H. Robinson and Jarnes 14.  
Harbin, signed "David S. Reid, ex-Officio President Trustees 6. N. C.," 
dated April 14tl1, 1854; a pon-er of attorney from Lowry and Robinson 
to Harbin, dated August 8th, 1854; a deed from J. M. Lowry, John H. 
Robinson and J .  M. Harbin, by J .  IT. Harbin, attorney, to Jno. TV. 
Wells, dated October 6th, 1858. The plaintiffs objected to  the intro- 
duction of the deed from David S. Reid to Lowry, Harbin and Robin- 
son, for tha t  i t  appeared to have been executed by him as President 
ex-Officio of the Board of Trustees of the Cniversity of North Caroiina, 
and there m7as no evidence s h o ~ ~ i n g  that  he %.;as Governor of the State 
of ?rTorth Carolina, and was such President; and further, that  there 
appeared no qeal to said deed, either of David S. Reid or of the Univer- 
sity. Objection TTas overruled, and plaintiffs excepted. 

The defendants introduced evidence to  show that  the west, or north- 
west line of the said deed from Lowrp, Harbin and Robinson, to John 
W. Wells, was located so as to include the locus in quo, which was a 
lappage, and claimed to be covered by the paper title of both 
parties, and that  said Wells, and those claiming title under him, (348) 
had been in the actual possession of portions of the land covered 
by said deed to  him from Lowry, Robinson and Harbin since 1844. 

The  evidence as to  the possession of the  iappage was conflicting. 
The defendant John TIT. Wells and another witness, introduced in be- 
half of the defendants, sm-ore tha t  twenty-four years ago, or in the  
Spring of 1861, said Wells moved out his fence, so as to cover about 1/4 
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acre of said lappage, and that he had had possession of a small portion 
of the lappage since 1844. 

There was other evidence, that in 1873, said Wells moved out his 
fence, up to the line, so as to include severa! acres of said lappage. 
The plaintiffs in reply, offered testimony to contradict the evidence that 
any part of the lappage was covered by the fence in 1861, but admitted 
that that built in 1873 did cover several acres of the lappage. 

The plaintiffs asked of the Court the following special instructions: 
"1. The occupation of the defendants, by their fence and field, is the 

measure of their possession, unaccompanied by a deed or some con- 
veyance to them, and they cannot enlarge their possession by declara- 
tions of a claim up to certain boundaries. That  the occasional cutting 
of timber, and the running of lines and marking of trees, are but tres- 
passes, interrupting, but not divesting, the owner's constructive pos- 
session. 

"2. That if the lands are located as the plaintiffs claim, and the 
plaintiffs have shown that they were sold and conveyed, prior to the 
dates of the deeds by the University to Lowry, Robinson and Harbin, 
and Lowry, Robinson and Harbin to Wells, then the lands in dispute 
have never been conveyed to the defendants or either of them, or any 
one under whom they claim, and they have no color of title by virtue 
of said deeds. 

"3. That there is not sufficient evidence to show a possession by the 
defendants, and those under whom they claim, for twenty years, for 

the land in dispute, under and up to visible lines and boundaries, 
(349) except so much as mas occupied by the defendants' field, and as 

to the part covered by the field, unless the jury shall believe that 
the defendants have been in the actual occupancy of their field for 
more than 20 years, not counting from May 20th, 1861, to Jan. lst, 
1870, the plaintiffs will be entitled to recover." 

The Court charged the jury as follows: 
"That the deed from David S. Reid, to Lowry, Robinson and Har- 

bin, was not color of title to any lands held by other titles, or held 
under contracts in writing with Robert and James R. Love, prior to 
the date of said deed. And no possession short of twenty years, ex- 
clusive of the time between the 20th of May, 1861, and January lst, 
1870, would ripen title to the lands excluded from the operations of 
said deed by said exception. And that if the jury should find, that the 
lands in dispute are located as the plaintiffs claim, and were sold and 
conveyed prior to the date of said deed, they were not conveyed to the 
said Lowry, Robinson and Harbin, and they, the said Lowry, Robinson 
and Harbin, had no title or color of title to the same, by virtue of their 
said deed. 

306 
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"But that  the deed from Lowry, Robinson and Harbin, to  John W. 
Wells, was color of title to all the lands included in its boundaries; 
that  the words used in said deed, 'including all lands no t  heretofore 
sold,' were merely descriptive of the lands conveyed, and are not an 
exception. And that  if the jury shall find that  the said Wells, and 
those claiming under him, have been in possession for seven years, of 
any part of the lappage, the plaintiffs having no possession therein, 
then the title of said Wells would ripen to  the whole of said lap, al- 
though they should find that the same had been previously conveyed, 
and was held by other titles a t  the date of said deed, and in such case, 
that  they should find for the defendants, title having been admitted out 
of the State." Plaintiffs excepted. 

"That if the defendant John W. Wells, and those claiming under 
him, had been in the continuous adverse possession of any part 
of the land, covered by plaintiff's deed, claiming the same up t o  (350) 
known and visible boundaries, for twenty years before the com- 
mencement of this action exclusive of the time from May 20th, 1861, 
to  January Ist, 1870, claiming the same as his own, against all the 
world, and laying himself open to an action therefor, said Wells would 
have had a constructive possession for all the land, up t o  his known 
and marked lines, and that  the jury should presume the necessary 
mesne conveyances to  him from the grantee of the State therefor, al- 
though he had no deed, or paper title for the same." Plaintiffs excepted. 

"That the deed from James Hughey, Sheriff of the County of Bun- 
combe, to John Strother, was not valid as a link in the plaintiffs' chain 
of title, but was good as color. That  the plaintiffs were required t o  
show that the taxes of David Allison were due, and remained unpaid 
a t  the time of the sale of said land by said Sheriff; and to prove all the 
recitals in the deed, of things necessary for making valid said sale for 
taxes, otherwise the deed would not convey any title, but would give 
color merely." The plaintiffs excepted. 

The following issues being submitted to  the jury: 
1st. "Are the plaintiffs the owners of the land mentioned in the com- 

plaint?" To which they responded: "They are not of that  part in- 
cluded within the lines of the deed from Lowry, Harbin and Robinson 
to John W. Wells, but they are the owners of the lands beginning a t  
the white oak stump, near the small branch." 

2nd. "Are the defendants in possession of any part of said lands, and 
if so, of what part?" 

. To this the jury answered: "They are not in possession of any part 
of the lands, except that  part included in the deed from Lowry, Harbin 
and Robinson to J. W. Wells." 
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The plaintiffs moved the Court for a new trial, which was overruled 
by the Court, and the plaintiffs excepted. Judgment was rendered for 
the defendants, to  which the plaintiffs excepted, and insisted they were 

not, in the pleadings and finding of the jury, bound for the costs 
(351) of the action. From this judgment, the plaintiffs appealed. 

M r .  Chas.  A. Moore,  for t he  plaint i f fs .  
Mr. Theo .  F.  Davidson,  for t he  defendants. 

ASHE, J .  (after stating the facts). There was a good deal of evi- 
dence offered on the trial, and numerous exceptions taken by the plain- 
tiffs to  the ruling of the Court upon questions arising upon inadniissi- 
bility of evidence, all of which, except those herein set forth, we think 
impertinent to  the real merits of the controversy. 

After stripping the case of all extraneous and i rrele~ant  matter, i t  
narrows itself down to the exceptions taken by the plaintiffs to the 
charge of the Judge to the jury, in his instructions as to the presump- 
tion of a deed after an actual possession of twenty years, and the bar 
of the statute, after an actual adverse possession of seven years with 
color of title. 

Although his Honor laid down the principles of the law correctly, as 
appertaining to  those questions, his instructions were not applicable to  
the facts of the case. For instance, his Honor charged the jury, that  
if Wells had possession of part of the land covered by plaintiffs' deeds, 
claiming the same up to known, and visible boundaries, for twenty 
years before the commencement of this action, exclusive of the time 
from May 20th) 1861, to Jan. lst ,  1870, claiming the same as his own, 
against all the world, and laying himself open to an action, he would 
have had a constructive possession of all the land, up to  his known and 
marked lines, and the jury should presume the necessary mesne con- 
veyances to  him from the grantee of the State, although he should have 
no paper title." The facts of the case did not warrant this instruction. 
There was no evidence of an open and notorious possession of any part 
of the locus in quo by the defendant for twenty years, up to  known and 

visible boundaries. 
(352) It was in evidence that  the Northwestern line of the deed t o  

Wells, made by Lowry, Harbin and Robinson, had been run for 
Wells in 1844, when* negotiating with the Loves for some adjoining 
land, but there was no evidence that  he ever obtained any deed from 
Love for land up to that  boundary, or that  he ever claimed the land up 
to that  boundary, until he obtained the deed from Lowry, Harbin and 
Robinson, which was executed on the 6th day of October, 1858. Nor 
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even then did he have such a possession of the lappage, as would 
amount to  such an open, notorious and adverse possession, as would 
presume a deed from lapse of time, for Wells himself testified that  he 
had possession of some part of the lappage since 1844; and about the 
year 1861, he moved out his fence, so as to  take in about one quarter of 
an acre of the lappage, but he did not say how much he had in pos- 
session before that time. It must have been a very sniall portion, since 
when widened out i t  only reached to 1/4 of an acre. 

The witness Wells, did not state whether he took that possession in 
assertion of his rights, or through inadvertence as to  the line. When 
there is a long line, running over a wild, broken nzountainous ridge, 
such as that  was, up to  which the defendant obtained a possession, a 
small portion might be taken and held for years without any one know- 
ing whether there was a trespass or not. Therefore, it has been held, 
that  when the extent of a wrong doer's possession is so limited as to  
afford a fair presumption that the party mistook his boundaries, or 
did not intend to set up a claim within the lines of the deed of the 
other party, i t  would be a proper ground for saying that  he had not 
the possession, or that  i t  was not adverse. Bynum v. Carter, 26 N. C., 
310; Gilchrist v. McLauchlin, 29 AT. C., 310; Harris v. Yarborough, 
15 N. C., 158. I n  this last case, RCFFIN, C. J. ,  said: "I think that in 
such a case as this, there ought to  be some evidence of the owner's 
knowledge of the claim, besides the mere possession of so small a 
parcel." But the defendant insisted, that  if this possession, com- 
mencing in 1844, was not of such a character as to  make it  adverse to 
the plaintiff, he extended his fence in 1861, so as to  embrace 
some quarter of an acre of the lappage, but that cannot help (353) 
the matter, for striking out the ictermediate years, from the 
20th of May, 1861, to  the 1st of January, 1870, the defendant did not 
have twenty years' possession, prior to  the commencen~ent of the action 
on the 8th day of February, 1882. We think there m7as clearly error 
in his instructions on this point. 

The plaintiff's next and most important exception, was to  the charge 
of the Court, "that the deed from Lowry, Harbin and Robinson to 
John W. Wells, was color of title to all the land included in its bound- 
aries; that  the words used in said deed 'including all lands not hereto- 
fore sold,' were merely descriptive of the lands conveyed, and are not 
an exception,-and if the defendant had been in possession for seven 
years, of any part of the lappage, the plaintiff having no possession 
therein, then the title of said Wells would ripen to  the whole of said r 
lappage, although they should find that  the same had been previously 
conveyed, and was held by other titles a t  the date of said deed." 
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This exception was well taken, and should have been sustained. The 
charge was erroneous. 

Both parties claimed under the grant t o  Allison. The plaintiffs 
showed a long, uninterrupted possession, of some seventy-five or eighty 
years, by successive conveyances, of the land claimed by them, which 
the jury found covered the locus in quo, but neither they, nor those 
under whom they claimed, had ever been in the actual possession of 
the lappage. 

The defendants claimed the adjoining tract, under a deed from the 
University, as escheated property, to Lowry, Harbin and Robinson, 
dated the 14th of April, 1854, in which, after describing the boundaries 
of a large body of land, there is the following reservation or saving, 
"within which there is much land held by other titles, and some tracts 
held under contracts in writing with Robert and James R. Love, which 
are excepted." And then in the deed from Lowry, Harbin and Robin- 

son, to  J. W. Wells, the defendant, bearing date the 6th of 
(354) October, 1858, after describing the boundaries by courses and 

distances, there is a similar reservation or saving, expressed in 
the words, "including all lands not heretofore sold." 

His Honor told the jury, that  these words were not exceptive, but 
only descriptive of the land conveyed. It is true they were descriptive, 
but they were descriptive only of all the lands included in the bound- 
aries, that  were not included in the deeds and conveyances therebefore 
made to other persons. These lands were as much excluded from the 
operation of the deed to Wells, as if they had not been embraced within 
the sweeping boundaries of that  deed. It not only did not profess to 
include them, but expressly excluded them from its operation, mhen- 
ever it might be ascertained that  they fell within the exception. 

I n  the case of McCormick v. Monroe, 46 N. C., 13, where the ex- 
ception in the deed was two hundred and fifty acres, out of 500 acres 
previously granted, Judge PEARSON speaking for the Court, said: "This 
would point to  the means by which the description in the exception may 
be sufficiently certain to avoid the objection of vagueness, by aid of 
the maxim id certum est, quod certum reddi potest. It may be done by 
proving that  a part of the 500 acres included in the plaintiff's grant, 
had been previously granted, and what part;  and if such part covers 
the locus in quo, the defendant is not guilty of the trespass." 

He  further holds, that  he who relies upon the exception, must sup- 
port i t  by proof of the facts that  bring it  within the operation of the 
above maxim. 

Upon this authority, we are led to  the conclusion that  the deed from 
Lowry and others t o  Wells, was not color of title t o  the land claimed 
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by the plaintiffs and included in the deeds under which they claimed 
title, for the reason, that the deed from Lowry and others to Wells, did 
not convey to him the land covered by the plaintiff's deed, so that al- 
though he may have had actual adverse possession of the lappage for 
more than seven years before action brought, he had no such color of 
title as ripened his possession into an absolute title. 

Our opinion is there was error, and this must be certified to (355) 
the Superior Court of Buncombe County, that a venire de novo 
may be awarded. 

Error. Reversed. 

Cited: McLean v. Smith,  106 N.C. 179, 190; Bernhardt v. Brown, 
122 N.C. 591; Barker v. R. R., 125 N.C. 599; Williams v. Harris, 137 
N.C. 461, 462; Stewart v. Carpet Co., 138 N.C. 63; Lumber Co. v. 
Cedar Co., 142 N.C. 422; Bozvser v .  Wescott, 145 N.C. 66; Featherston 
v. Merrimon, 148 N.C. 205; Jones v. Ins. Co., 153 N.C. 391; Waldo v. 
Wilson, 173 N.C. 693; Vanderbilt v. Chapman, 175 N.C. 13; Kim-  
brough v. R. R., 182 N.C. 241, 244; Gibson v. Dudley, 233 N.C. 258, 
259; Price v. Whisnant,  236 N.C. 385; Paper Co. v. Cedar Works ,  
239 N.C. 633. 

STATE EX REL. 19. N. PETTY u. J. 0. ROUSSEAU, ADM'R, ET AL. 

Infant-Contracts Executory and Executed-Verdict-Transferable 
Demands-Party in Interest. 

1. Where a n  infant sold his claim against his guardian for a present considera- 
tion, and promised to give a receipt for i t  when he became of age. i t  is a n  
executed, and not a n  executory contract. 

2.  Where a n  infant enters into a n  execntory contract, express confirmation or 
a new promise after coming of age, must be shown in order to bind him; 
but where the contract is executed, ratification may be inferred from 
circumstances, and any aclinomledgment of liability, or holding the prop- 
erty and treating i t  as  his own, will amount to such ratification. 

3. The Clerk has no right to take the verdict of a jury in the absence of the 
Judge, unless expressly authorized by the Court to do so. 

4. Where, without authority, the Clerk took a verdict in the absence of the 
Judge, which was irresponsioe to the issues, the Judge has the power to 
order the jury to retire and find another rerdict, they not having dis- 
persed, and there being no allegation that  they have been tampered with. 

5. Any claim or demand can be transferred, and the assignee maintain a n  
action on it in his own name, except when i t  is to recover damages for  a 
personal injury, or for  breach of promise of marriage, or when it is 
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founded on a grant made void by statute, or when the transfer is forbidden 
by statute. or when it  would contravene public policy. 

6. The share of a n  infant in  an estate in the hands of his guardian is capable 
to be assigned, and when so assigned. the assignee and not the infant is 
the proper relator in an action on the guardian bond. 

CIVIL ACTIOS, tried before Graves, Judge, and a jury, a t  Fall Term, 
1885, of the Superior Court of WILKES County. 

(356) The action was brought on the guardian bond of Benjamin F. 
Petty, against the defendant J .  0 .  Rousseau as his administra- 

tor, and against A. L. Rousseau as his surety to said bond. B. F. Petty 
was appointed guardian of the relator and his brother and sister, who 
were infants, on the 16th day of July, 1861, and it was alleged there 
were some funds in the hands of the guardian, who was dead, due t o  his 
wards. 

The defendant denied, a t  first, the execution of the bond, He also 
denied that  there was anything due to  the relator from his guardian; 
and as a further defence pleaded that  the relator had no right to  main- 
tain this action, for the reason he had parted with his interest, if he 
ever had any, in the subject of the action, before its institution; and 
that  the claim was barred by the statute of limitations, or presumed to 
be paid by lapse of time. 

The following issues were submitted to the jury: 
1st. Did defendant J .  0 .  Rousseau's intestate and A. L. Rousseau, 

execute the bond sued on, as alleged? 
2nd. Did the plaintiff assign his interest in the bond sued on to F. 

Doughton, or to  any one, before the bringing of the suit, and did he, 
plaintiff, have any interest therein a t  the bringing of this action? 

3rd. Had three years elapsed after the plaintiff came to the age of 
twenty-one years, before this action was brought? 

The execution of the bond was admitted as alleged in the complaint, 
and that  the action was brought within three years after the relator 
became of age. 

One C. H. Doughton was introduced as a witness for the defendant, 
and it  was proposed to show by him, that  the relator, M. n'. Petty, had 
sold all of his interest in the subject of the action, to F. S. Doughton, 
before the action myas begun, and the relator had no interest in the 
matter in suit. The plaintiff objected to the evidence, but it was ad- 
mitted by the Court, and the plaintiff excepted. The witness then 
testified, in substance, that  Fleming Doughton was his son, and he 
married the sister of the relator, that after the death of R.  F. Petty, 

M.  N. Petty proposed to sell to  F .  S. Doughton, his interest in 
(357) his mother's estate, that had come into the hands of his father, 
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B. F. Petty, as his guardian. Doughton said, "you are not of age, 
and cannot give a receipt." Petty said "he would sign when he 
came of age." They traded. Petty said "he would rather have a little 
now, than more hereafter." Witness could not recollect the price agreed 
on, but when Petty started to  his home in Wilkes, Doughton let him 
have, in part payment, a mare and some money, and he thinks a mule, 
and after that  Doughton paid him some more money on their trade, 
and after that  Doughton bought the mare back, and paid hiin the 
money for her. The trade took place he thought in 1876, 1877, or 
1878, but did not exactly remember when. 

One Laxton testified, that the relator left the county of Wilkes in the 
Fall of 1881, and told him that  he had sold all of his interest that came 
from his mother's estate to  F .  S. Doughton, and that  he took stock for 
i t ;  tha t  he told hiin the same thing several times. 

One Parks testified, that  several years ago, the relator came to his 
father's house, and brought a bay mare and a mule, and a bridle and 
saddle, and said he had sold out to  Doughton-that he traded the mare 
for a horse, and made a crop with i t ;  does not know what he did with 
the horse, he swapped the mule for a horse, and witness bought the 
horse from him. Witness further stated, that  he heard a conversation 
between the relator and witness's mother, in 1880. They were speaking 
about his property. She said, "You have sold out your interest to your 
brother Flem," (that is F .  S. Doughton). He  said, "Yes, but when a 
inan sees he can get anything he wants it ;" that  he had a conversation 
with him, and he said the same thing. Witness stated that he swapped 
with Petty for a sorrel horse, which he had swapped another horse for. 
Does not know when relator came back from Alleghany, but it was 
two years before he swapped horses. 

Parks, a witness, testified that  the relator was born on the 12th of 
March, 1858. Relator told him that he had sold out to his 
brother Flem. He  then had a bay filly and a mule; he swapped (358) 
the mule for a horse, and made one or two crops n-ith it. I n  
1878 or 1879, he bought. a large sorrel horse, which he said he got from 
F. S. Doughton, and had him for two years before he left the State in 
the fall of 1881. He did not know what he gave for the horse or how 
he paid for him. 

The plaintiff asked the Court to  instruct the jury: "That there was 
no evidence to  show a sale, unless it was to  F. S. Doughton, in 1876, 
when the plaintiff was an infant, and that a t  most, there was only an 
agreement t o  assign his interest when he became of age, and that was 
an executory contract, and that  there was no evidence, or no sufficient 
evidence, to  authorize the jury to  find that he ever ratified the same." 
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PETTY 9. ROUSSEAU. 

The instructions asked for were not given as asked for. The substance 
of the instructions given to the jury was reduced to writing and read 
to  the jury as follows: 

"When you come to consider the second issue, i t  will be the duty of 
the defendants to  show you, by a preponderance of evidence, that the 
relator of plaintiff had parted with his interest in the subject matter of 
this action, before it was begun. There is no evidence of any sale by 
the relator, unless it  was to  F. S. Doughton. A contract is only binding 
between parties competent to contract. The contracts of an infant are 
not absolutely void, but they are voidable, that  is t o  say, although an 
infant may make a contract, he may, when he becomes of full age, 
avoid it, and set i t  aside, or he may affirm it  after he becomes of age. 
Direct and express affirmation must be shown, if the contract is execu- 
tory. If the contract is an executed contract, the affirmation may be 
inferred from circumstances." 

After having read this, the Court added orally: 
"If, a t  the time of the alleged contract between the relator and F. S. 

Doughton, the relator was not then twenty-one years old, he was an 
infant, and if he made a contract, i t  would not be binding, unless it  
was affirmed after he became twenty-one years old. You will inquire, 

then, whether there was a contract made, and whether it has 
(359) been affirmed. If you find that  a contract was made, was i t  an 

executory contract, or an executory one? An executory con- 
tract is one not yet completed and finished, but something yet remains 
to  be done. If the relator of the plaintiff agreed with F. S. Doughton 
that  he would sell him his interest when he became of age, this would 
be an executory contract, and to make i t  binding on the relator of the 
plaintiff, then i t  would be necessary for the defendants to  show a direct 
and express ratification of the agreement after the relator became of 
age. An executed contract is one in which nothing more remains to  be 
done to  complete the trade. If the relator sold his interest in the sub- 
ject matter of this suit to  F. S. Doughton, and received the pay for it, 
then it was an executed contract, and if the trade was so completed, i t  
would still be an executed contract, if the relator promised to give his 
receipt for the money after he became of age. If you find the contract 
was an executed contract, made by the relator when an infant, i t  is 
still one he may set aside, unless he has ratified it. The affirmance of 
an executed contract made by an infant, may be shown by circum- 
stances occurring after he arrives a t  full age. So here, if the contract 
was executed, and the relator kept the property which he had received, 
for an unreasonably long time after he became of age, and used i t  as 
his own, the jury may infer that he ratified the contract; but if he had 
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parted with, or wasted i t  before he became of full age, or offered to 
return it, no such inference can be drawn. I n  order to  authorize the 
jury to  infer an affirmance of the contract, the circumstances must 
show it." 

T o  the refusal to  give the instructions asked for, plaintiff excepted. 
T o  the instructions given, the plaintiff excepted. 

This case was given t o  the jury late in the evening, and they had 
not returned their verdict when the Court took a recess for the day. 
Between eight and nine o'clock that  night, the jury returned their 
verdict to the Clerk, in the absence of the Judge-counsel on both sides 
being p r e s e n t a n d  were discharged by the Clerk. I n  this verdict they 
found "yes" t o  the first issue, and "no" to  the second and third issues. 

Upon the opening of Court the next morning, one of the jurors, 
who sat upon the case, applied to  the Court, and was discharged (360) 
from further service. The Judge then asked to see the verdict 
in this case, as returned by the jury the night before, and upon reading 
the same, asked if the juror just discharged "was one that sat upon the 
trial of this case," and upon being informed that  he was, had him 
called back in the jury box, with the other jurors. He then stated that  
the responses to  the issues were confused, and not fully responsive. He 
then proceeded to call the attention of the jury to the issues, and 
pointed out in what respect the finding was not fully responsive, and 
submitted the issues to them, telling then? to  retire and find how the 
matter was. 

The plaintiff objected to  the case being submitted to  the jury again, 
and excepted to the action of the Court in doing so. 

The jury, after being out a short time, returned their verdict, finding 
the first issue in the affirmative. I n  response t o  the second issue, they 
found that  the relator '(had sold t o  Doughton, and had no interest a t  
the beginning of the action." The third issue was responded to in the 
negative. 

There was a motion for a new trial. The motion was overruled, and 
judgment against the plaintiff, from which he appealed. 

Mr. D. M.  Furches, for  the plaintiff. 
Mr. C. B. Watson, for the defendants. 

ASHE, J. (after stating the facts.) The record presents four ques- 
tions for our consideration. 

1. Was there error in the refusal of the Court to  give the instructions 
asked by the plaintiff? 

2. Was there error in directing the jury to  reconsider their verdict 
and make it  responsive to  the issues? 
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3. Did &I. N. Petty have the right to  maintain the action as relator? 
4. Was there error in the charge given by the Court to the jury? 

Our opinion is, there was no error in the refusal to  give the 
(361) instructions asked by the plaintiff, nor in the instructions given 

by the Court. These exceptions, the first and fourth, will be 
considered together, as they involve the same questions. 

The instructions asked, are predicated upon the fallacious assump- 
tion, that  the contract made by the relator and F. S. Doughton was 
executory, and the relator being an infant a t  the time, there was not 
sufficient evidence to warrant the jury in coming to the conclusion that  
there mas a ratification by the relator, after he became of age. But 
the evidence in the case is plenary, that  the relator, while under age, 
sold to  Doughton all his interest in his mother's estate, which had come 
to the hands of B. F. Petty as his guardian. There mas no evidence 
that  he ~ o u l d  sell or assign this interest  hen he reached his majority, 
but the sale was absolute and for a consideration, for which he agreed 
to give a receipt for when lie became of age. It was therefore an 
executed contract, and the principle applicable to  the ratification of 
such a contract, is different from that  which applies to  an executory 
contract. His Honor, we think, clearly laid down the distinction in 
his charge to  the jury, when he said: "Direct and express affirmation 
lnust be shown, if the contract is executory. If the contract is an 
executed contract, the affirmation may be inferred from circumstances," 
and in this he is fully supported by very high authority. Mr. Greenleaf 
lays it down, that  "there is a distinction between those acts and words 
which are necessary to  ratify an executory contract, and those which 
are sufficient to  ratify an executed contract. I n  the latter case, any 
act amounting to  an explicit acknowledgment of liability, xi11 operate 
as a ratification; as in the case of a purchase of land or goods, if after 
coming of age, he continues to hold the property and treats it as his 
own. But in order to ratify an executory agreement, there must not 
only be an acknowledgment of liability. but an express confirmation or 
new promise, voluntarily and deliberately made by the infant, upon his 
coming of age, and ~ i t h  the knowledge that  he is not legally liable. 2 

Greenleaf Ev. Sec. 367; Turner v. Gaither. 83 S. C., 357. 
(362) The charge of his Honor is further well supported by the 

decision of this Court in the case of Alexander u. Hutclzison, 12 
N. C., 13, where it is held by TAYLOR, C. J., and HALL, Judge, that it 
should be left to the jury to  determine whether they could infer from 
the defendant's behavior, a clear and unequivocal assent to,  and rati- 
fication of the contract. "It may be by ulords, it may be by signs or 
acts-anything which shows an acquiescence, or an assent of the 
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parties mind is sufficient." Skinner v. Maxwell, 68 N .  C., 45. Here 
the relator received the consideration of the contract, which consisted 
of a horse, mule, bridle and saddle, and money, which from aught that 
appears, he never returned, and after the sale he admitted to  different 
persons that  he had sold his interest in his mother's estate to F. M. 
Doughton. He admitted the same thing, after he became of age, to 
Mrs. Parks, and her son, J .  F. Parks, in 1880, and to Roniulus Laxton, 
in the fall of 1881, and never expressed any regret or dissatisfaction 
with the sale. 

Cpon this evidence, the jury were well warranted in finding there 
was a ratification of the contract. The agreement to give a receipt 
after he became of age, formed no part of the contract of sale. That 
was only to  be given as evidence of the receipt of the consideration. 

The next question presented by the exceptions of the defendant is, 
was there error in directing the jury to reconsider their verdict, and 
accepting their verdict as reformed. When the Court took a recess for 
the day, i t  was getting late a t  night, and the Judge left the bench with- 
out authorizing the Clerk to receive the verdict. The Clerk then had 
no right to  receive it  in his absence, and even if he had directed the 
Clerk to  receive it, it was competent for him after his return, if the 
verdict was not responsive to all the issues, and the jury being in Court, 
and there being no suggestion of tampering, or other improper influence, 
to  order them to retire and render a proper verdict upon the issues, in 
the same manner as verdicts rendered in open Court. Wright v. 
Hemphill, 81 N. C., 33; Willoughby v. 7'1zreadgil1, 72 N .  C., 438: 
Robeson v. Lewis, 73 N.  C., 107. "Calling the jury again into (363) 
the box, and instructing them to render a verdict responsive to 
the issues, was a matter within the discretion of the Judge." Willoughby 
v. Threadgill, supra. The Judge had to right to  take that course, or 
discharge the jury, as he might deem most advisable. Houston v. 
Potts, 63 N.  C., 41, but in that case it does not appear that the jury 
were in Court when the verdict was set aside; for aught that  appears 
they may have been discharged, and were dispersed. 

The remaining question to  be considered is: Did M. N. Petty have 
the right to  maintain the action as relator; and we are of opinion he 
had not the right. The evidence in the case, as we hold, was sufficient 
to warrant the jury in finding the fact that  the relator had transferred 
his interest to  Doughton, and the first inquiry in this connection is, 
was the interest of the relator such a right as might be assigned. The 
Code, Sec. 177, which provides that  every action must be prosecuted 
in the name of the real party in interest, except as otherwise provided, 
and in caqe of an assignment of a thing in action, the action by the 
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assignee shall be without prejudice to any set-off etc., is a literal copy 
of a similar section in the New York Code. And Mr. Bliss, in his Anno- 
tated Code, 2 vol., 270, in commenting on this section of the Code, thus 
lays down in the rule a-ith regard to what is or is not assignable: 

"Any claim or demand can be transferred, except in one of the fol- 
lowing cases: 1st. When it is to  recover damages for personal injury, or 
for a breach of promise to  marry. 2d. When it  is founded upon a grant 
which is made void by a statute of the State, or upon a claim to or 
interest in real property, a grant of which, by the transferror, would be 
void by such statute. 3rd. Where the transfer thereof is expressly for- 
bidden by a statute of the State or of the United States, or would con- 
travene public policy." 

The assignment in our case does not fall within either of these pro- 
hibited classes, and according to this very high authority, the claim of 

M. K. Petty was an assignable interest, and having been as- 
(364) signed, he no longer had any interest in it. All that  he had was 

transferred to  Doughton, who was the real party in interest, 
and was the only person, under The Code, Sec. 177, who could maintain 
the action. It was so held in New York, in the case of Sheridan U.  

Meyer, 68 N. Y., 130, which was a case involving a similar question 
under the Code of that  State, and it  was there held that, "A plaintiff 
suing upon an assigned claim, is the real party in interest under the 
Code, if he has a valid transfer against the assignor, and holds the legal 
title to  the demand: the defendant has no legal interest t o  inquire 
whether the transfer was an actual sale or merely colorable, or whether 
a consideration was paid therefor." 

In this State, before the adoption of The Code, i t  was held by this 
Court, PEARSON, C. J., delivering the opinion, that when a constable 
had a judgment for collection, and failing to  collect, paid the amount 
of the judgment t o  the plaintiff therein, and then put the judgment 
in the hands of another constable for collection, the first constable had 
the right to  maintain an action as relator on the bond of the second 
constable. Garrow v. Maxwell, 51 N. C., 529, and this was put upon 
the ground, that the first constable was the purchaser of the judgment 
-in other words, was the assignee of the judgment. And if under the 
law as it  then existed, the assignee in such a case, had the right to sue 
as relator, a fortiori would he have that right under The Code, Sec. 
177, which expressly provides that "every action must be prosecuted 
in the name of the real party in interest." 

Our conclusion is, there is no error, and the judgment of the Superior 
Court must bc affirmed. 

No error. Affirmed. 
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Cited: Luttrell v. Martin, 112 N.C. 607; Woodcock v .  Bostic, 118 
N.C. 830; Bresee v .  Stanly, 119 N.C. 281; Cox v. R. R., 149 N.C. 88; 
Grocery Co. v. R. R., 170 N.C. 248, 249; Zageir v. Express Co., 171 
N.C. 696; Grove v .  Barker, 174 N.C. 748; Guy v. Bullard, 178 N.C. 
230; Lumber Co. v. Lumber Co., 187 N.C. 418; Conrad v .  Board oj 
Education, 190 N.C. 397; Lipsconzb v. Cox, 195 N.C. 505; Oil Co. v. 
Moore, 202 N.C. 710; I n  re Wallace, 212 N.C. 493. 

P. W. EDWARDS v. S. L. LOVE, ET AL. EXECUTORS. 
(365) 

Executors-Liability Individually. 

1. Where expenses are  incurred by a n  executor in carrying out directions con- 
tained in a will, they stand on the same footing as  the expenses of ad- 
ministering the estate, and must be paid out of the assets, before legacies. 

2. Where a will directed the executors to employ the plaintiff as  agent to sell 
certain lands of the testator, and in obedience to such directions, the 
executors entered into a contract under seal with the plaintiff, I t  wns 
held, that  the executors were personally liable on the contract, but as  i t  
was entered into under the directions of the will, and the services 
rendered were for the benefit of the estate, payment might also be coerced 
out of the assets of the estate. 

3. I n  such case, under our former practice, the plaintiff would have had to sue 
the executors on their individual liability in a n  action a t  law, and to 
enforce the liability of the estate, he mould have had to go into a Court 
of equity, but since the adoption of the Code system. both reliefs may be 
administered in one action. 

CIVIL ACTION, tried before Graves, Judge, upon exceptions to the 
report of a referee, a t  July Special Term, 1885, of the Superior Court 
of HAYWOOD County. 

James R .  Love, residing in the county of Haymood, died in the year 
1863, owning numerous and large tracts of land, situate in said county, 
and in the counties of Jackson and Swain, known by the expressive 
term, speculation l a d i ,  as designating the purpose for which they had 
been acquired and held. Previous to his death, he executed a will, 
with several codicils, which has been duly proved, and therein he nomi- 
nates as executors, Robert G. A. Love and Samuel L. Love, two of 
his sons, William H.  Thomas, who had intermarried with his daughter, 
and has since become insane, and William L. Hilliard, who had inter- 
married with another daughter, all of whom accepted the trust, and 
entered upon the discharge of the duties imposed upon them. The 
executor Robert G. A. has since died. 
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(3661 The testator, in his lifetime, had the plaintiff in his service, 
in looking after, surveying, and making contracts for the sale 

of said land, and in reference thereto, makes this provision in his will: 
"And in relation to the Speculation Lands, it is my will and desire, 

tliat the sales shall continue, under the management of my executors. 
a s  though I was living, they receiving for their services the same tha t  
I am receiving (to-wit), twenty-five per cent. on the amount sold, 
and they are also to make titles, and Phillip W. Edwards is to  be 
continued agent, as long as the executors and he can agree." 

H e  was thus employed by the executors, and the plaintiff's present 
action, instituted on September 2d, 1880, is to  recover compensation 
for services rendered, under a contract with him in these terms: 

"Know all men by these presents, tha t  we, W. H .  Thomas, R. G. A. 
Love, Samuel L. Love, and IT-. L. Hilliard, executors of the last wlll 
and testament of J. R. Love, deceased, do hereby authorize and ini- 
power P. W. Edwards, to  make contracts for the sale of lands belong- 
ing to the  estate of the late J. R. Love, and known as the 'Speculation 
Lands,' lying in the counties of Haywood, Jackson and S ~ ~ a i n ,  and iil 
our names to  execute bonds for titles thereto, and to take notes to  
secure the  purchase money thereof, and to  that end, to  search out 
and survey the said lands, to the extent tha t  he shall make contracts 
of sale of the same. And for such services, the said Edwards is to 
receive as compensation, as follows: For eacl: tract of fifty acres or 
less, two dollars; for each tract over fifty, and not exceeding one hun- 
dred acres, three dollars; and for each acre in excess of 100 acres, the 
sum of one cent per acre. He  is also to  receive in addition thereto, 
the sum of five per centum of all amounts of sales made by him; and 
in further addition thereto, he is to receive for office work, in writing 
deeds and performing other clerical duties, when so requested or re- 
quired by either of the undersigned, the sum of three dollars per day, 

and board and other necessary expenses. And the said P. IT7. 
(367) Edwards is hereby required to report a t  the end of every three 

months, the number of acres SO contracted and sold, where the 
same is situated, the purchaser thereof, and the price per acre, and 
the terms of sale, and also what moneys are collected by him on sucb 
sales. It is further understood and agreed by the said executors, that 
if the said P. TV. Edwards, after having made energetic and honest 
efforts t o  sell said lands as above directed, but failed to do so on 
account of the pressure of the times and scarcity of money, and having 
given satisfactory evidence of the same t o  the executors, then the 
said Edwards, for such scrvice, shall be paid the sum of two dollars 
per day, with the necessary expenses for self and horse. I t  is further 
understood that the said executors reserve to  themselves the right to 
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call in this paper, and stop the sale of said lands, a t  any day that a 
majority of them see proper or deem i t  prudent so to  do. And the 
said P. W. Edwards is to  receive his said compensation out of the 
notes taken for the sale of said lands. 

I n  witness whereof we have hereunto set our hands and seals this 
18th day of December, 1874. 

(Signed) R. G. A. LOVE, [Seal.] 
SAM'L. L. LOVE, [Seal.] 
W. L. HILLIARD, [Seal.] 

This covenant and constitution of agency, was proved and regis- 
tered on the 19th day of February, 1880. 

At  Spring Term, 1883, an order of reference was made t o  John A. 
Ferguson and W. L. Norwood, to take and state an account between 
the parties, and to report the evidence and their findings thereon, both 
of law and fact, t o  the next term of the Court. 

The referees made their report accordingly, in which they find, upon 
an adjustment of their claims, to be due the plaintiff on May 5th, 
1880, the sum of one hundred and fifty dollars and forty-three cents, 
whereof one hundred and twenty-two dollars and eighty cents is prin- 
cipal money, and moreover that the defendants, as executors, 
are not liable for any portion of the demand, nor does i t  consti- (368) 
tute a charge against the testator's estate in their hands. 

Several exceptions were taken by tlie plaintiff to  the report, all of 
which were abandoned a t  tlie hearing before the Judge, except the last, 
which is in these words: 

"Said referees concluded as a matter of law, that the defendants 
are not liable as executors for any part of the amount found to be 
due the plaintiff, (as per their report), and that  tlie same does not 
constitute a charge against the estate of their testator, the said J. R. 
Love, deceased. Whereas, they should have found that  the defendants 
are liable, in law, as executors, for said debt, and for all claims due 
said plaintiff as their agent." 

This exception was sustained, the ruling of the referees reversed, 
and it  was adjudged that  the plaintiff recover of the surviving acting 
executors, William L. Hilliard and Samuel L Love, as such, the 
amount reported to be due, with interest on the principal money from 
July 13th, 1885, until paid, and that the costs, including the half of 
the joint allowance to  the referees, before adjudged against the plain- 
tiff, be taxed against the defendants, and declaring the same to be a 
charge upon their testator's estate. 

From this judgment and ruling, the defendants appealed. 
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Mr. M. E. Carter, for the plaintiff. 
Mr. A. W. Hnywood, for the defe?ldanfs .  

SMITH, C. J. (after stating the facts). The coi-enant entered into 
by the defendants, as imposing a legal obligation, is personal to  them, 
for they cannot by their own act, make it  that of their testator. But 
the contract is made by them as trustees, in the discharge of a fiduciary 
duty created under the will, and assumed in thcir acceptance of office. 
The action would lie against them as individuals, and a recovery he 
had, while a t  the same time, the plaintiff has a right to have so n~uch  

of the trust estate as is in their hands and applicable to the 
(369) plaintiff's claim, used in its discharge. The proceeding is against 

them personally, the term "executors" only designating the ca- 
pacity in which they have covenanted, and i t  is intended to enforce 
an obligation, entered into under the authority, and pursuant to the 
provisions of the will, and for the benefit of the testator's estate. Had 
the demand of what is truly due, been voluin5arily met, the voucher 
for the payment would have been received as a proper disbursement, 
just as would be sums paid counsel, for aid in the management of the 
trust, or costs incurred in the bona fide prosecution of an action, which 
proves unsuccessful, in the interests of the estate, or in an unavailing 
resistance to  an action against it. 

As the fruits would benefit and enlarge the trust estate, so mutt 
moneys used in its defence, or in the assertion and enforcement of its 
supposed just demands, go to  its impairment and diminution. If, then, 
the executors might have voluntarily paid the claim, why, when they 
refuse, may not the plaintiff coerce them to make payment out of the 
assets in their hands, produced by the plaintiff's rendered service? 

The suit has a two-fold purpose: lst ,  to establish the demand under 
the covenant; and, 2nd, to enforce its discharge out of the trust fund. 
What may have formerly required an exercise of both legal and equit- 
able jurisdiction, to  be sought in distinct forums, may now be secured 
in a single proceeding, in one tribunal. Bank v. Harris, 84 N. C., 206; 
Mebane v. Clayton, 86 N. C., 571. 

"The primary jurisdiction of the Court," remarks RUFFIS, C. J., 
referring to  a court of equity, in Mitchell v. Roberts, 17 N. C., 478, 
"is in personam, and although our statutes allon- executions in equity, 
the nature of the decree is not altered, but only that process is sub- 
stituted, a t  the election of the party, for that of contempt. The decree 
is against the defendant personally, regarding him, (the executor in 
this case), as a trxstee, by reason of the fund in his hands, applicable 
to the plaintiff's satisfaction." 

312 
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Ermaxns r.  Low. 

Again, when expenses are incurred by an executor, in carry- 1370) 
ing out the directions contained in the n-ill, they stand very 
much on the footing of those incurred by the testator himself, and like 
the expenses of administering the trust, have a prior claim upon the 
estate, and must be paid before legacies can be. This plain principle 
has been recognized and acted on in cases before this Court. Thus, in 
Hardy v. Leary, 43 N. C., 94, the testator directed that certain income 
qhould be used by his executor, in the support and education of his 
children. After his death, his widow married a second time, and this 
husband, the intestate of the plaintiff, sent to school and supported 
the children so provided for in tlie will, a t  his own expense, receiving 
payment therefor from the defendant, the testator's executor. I t  was 
held that  to  the extent of the income, devoted to  this object, the plain- 
tiff was entitled to be reimbursed the moneys thus reasonably expended 
by the intestate. 

The same general principle is recognized in Morrow v. ~lforrow, 45 
N. C., 148; and in Little v. Bennett, 58 N. C., 156. While thus, the 
defendants, with trust funds in hand applicable to the plaintiff's debt, 
(and there is no suggestion in the case to the contrary), may be com- 
pelled to appropriate them in its discharge, they are liable to an action 
on the contract as personal, irrespective of the possession of assets, 
and may be compelled to  pay out of their individual estate. But this 
remedy does not take away the equitable right to proceed against them 
as trustees in poBsession of trust funds which are also liable. The con- 
cluding portion of the judgment, declaring the debt a charge upon the 
estate, imports, as we understand its terms, a mandate to the de- 
fendants to  make the payment out of tlie trust fund, according to 
the contract. 

There is no error, and the judgment must be affirmed. 
No error. Affirmed 

Cited: Culvert v. Miller, 94 N.C. 603; Froelich zl. Trading Co., 120 
N.C. 42; Lindsay v. Darden, 124 N.C. 309. 
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(371 
J. B. SUMNER AXD WIFE v. W. J .  SESSOMS E r  a m  

Judicial  Sale-Impeaching decree Collaterully-Fraud-Euidence- 
Guard ian  ad  li tem-Record-Infant.  

1. Where a sale of land is made under a decree of Court, is cannot be collat- 
erally impeached in a n  independent action brought to recorer the land. 
As long a s  the decretal order of sale and conveyance remain unmodified, 
the conveyance authorized by i t  must also stand, and such orders can only 
be impeached by a direct proceeding for that purpose. 

2. Where land was sold to make assets, and the sale confirmed and title ordered 
to be made, and afterwards a n  action of ejectment was brought by one of 
the heirs, evidence in such action, that  the land sold for an undervalue, is 
incompetent, the order confirming the sale being still in force. 

3. I n  such case, the insufficiency in price would be cause for refusing to con- 
firm the sale, but is no ground for annulling the deed in an action brought 
to try the legal title. 

4. The fact that  the purchaser a t  a sale of land to make assets, conveys the 
land to the administrator who made the sale, shortly thereafter, is very 
slight evidence, unless aided by other facts, to establish collusion between 
such purchaser and the administrator. 

6. Where the person making a sale of land, purchases himself directly, the 
sale is void. But  if he purchases through an agent, ~ v h o  afterwards con- 
veys to him, the legal title passes, subject to the right of the parties 
interested, to direst i t  by a proper proceeding. 

6. Where the record shows that  a guardian ad Zitem was appointed, but it  does 
not appear affirmatively that  the infant was ever sewed, the defect must 

be taken advantage of in a direct proceeding to attack the judgment, and 
is not available in a collateral action. 

7. The presence of a next friend or guardian ad litem to represent an infant, 
and his recognition by the Court, precludes inquiry as  to his authority to 
act in  a collateral proceeding. 

8. Where i t  appears from the record that  a person was a party to an action, 
when in fact he was not, the legal presunlption that  he was a party is 
conclusive, until removed by a correction of the record itself, by a direct 
proceeding for that purpose. 

CIVIL ACTION, tried before A v e r y ,  Judge ,  and a jury, a t  January 
Special Term, 1884, of the Superior Court of BERTIE County. 

(372) Reddin Jones died intestate many years since, seized and 
possessed of a large tract of land in Bertie County, which 

descended in equal parts to his daughters, Fannie, wife of Calvin God- 
win, Lavinia, wife of Henry D. Godwin, and his son Andrew J. Jones. 

The lands were subsequently divided among the co-tenants, under 
proceedings instituted for that  purpose in the County Court, and their 
respective shares allotted in severalty to  each. I n  the partition, lot 
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number 1, which is described in the complaint, and is claimed in the 
action by the feme plaintiff, was assigned to the said Andrew J .  Jones, 
her father, whose estate therein, a t  his death in 1863, descended to her, 
his only heir-at-law. The plaintiff Eettie J. .  during her minority, 
intermarried with the other plaintiff. J. E .  Sumner. 

I n  December, 1870, Calvin God~vin, to whom letters of administra- 
tion de bonis non  on the estate of the intestate Reddin Jones, had 
been granted, filed his petition against said Fannie, Lavinia, Bettie J., 
Lawrence Askew, administrator of ,4. J .  Jones, Lavinia, his surviving 
wife, and Celia Jones, midom- of the intestate Reddin, praying for 
license to sell his lands for assets, in order to pay a large outstanding 
indebtedness, found to exist against the estate. The Clerk thereupon 
made an entry in these terms: 

"Henry D. Godwin is appointed guardian ad l i tem to the infant 
defendants." The license and order of sale were granted, and to be 
made "for cash or on six months credit, as the petitioner might deem 
best for the estate." 

The sale was made and reported, and thereupon a decree was entered 
as follows: 

"In this case, i t  appearing to the satisfaction of the Court, that  the 
land prayed for sale by Calvin Godwin, administrator de bonis non  
of Reddin Jones, was duly advertised according to law, and was sold 
in the town of Windsor, a t  public sale, on the 10th day of January, 
1871; said land brought a fair price, and all parties acquiesced in the 
sale, and said land was bid off by Henry D. Godwin, for Celia 
Jones, widow of Reddin Jones, and is set down to  her, the said (373) 
Celia Jones, a t  the sum of seven hundred and fifty dollars: 

"It is therefore ordered and adjudged that  Calvin Godwin, adminis- 
trator de bonis n o n  of Reddin Jones, be authorized to  make and con- 
vey title to  said land, by exccutiag and delivering a deed of convey- 
ance therefor to  the said Celia Jones, the real and bona fide purchaser." 

Besides the recitals in the decree, the report on which it is founded, 
contained a statement that  the land was sold subject to the widow's 
dower-that the purchase money had been paid to the administrator, 
and tha t  he had executed a deed for tlie prcn~ises to her. 

This deed bears date February 25th, 1871, and on the 2nd day of 
April, thereafter, the said Celia conveyed thc land to said Calvin 
Godwin, for tlle alleged consideration of sewn l ~ ~ n d r e d  and fifty 
dollars. 

No complaint is made of the proceeding instituted to convert tlie 
land into assets for the payment of debts, by the other heirs-at-law 
of the intestate Reddin, and the present action is brought to  recover 
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the land assigned to the feme plaintiff's ancestor, in the partition among 
the co-tenants, upon an allegation that  the proceeding, as to  him and 
her, is void, and did not divest the estate therein, and the relief de- 
manded is the recovery of possession, and an adjudication of the in- 
validity of the deeds from the administrator to the purchaser, and 
from her to  him. 

This summary recital of the facts in evidence upon the trial of the 
contested issue as to  title, is sufficient for an understanding of the 
pertinency and force of the exceptions brought up for examination 
by the plaintiffs' appeal. 

Mr.  R. B. Peebles, for the plaintifis. 
Mr. W. D. Pruden, for the defendaats. 

SMITH, C. J., (after stating the facts). 1 Exception. The plaintiffs 
proposed to show that  the land was worth much more than the 

(374) sum for which it sold a t  the administrator's sale, with the view 
of impeaching the deeds referred to, and setting them aside. 

This objection mas made, on the ground that the parties to those 
deeds were not before the Court, and also because their validity could 
not be collaterally assailed, as proposed in this action. The objection 
was sustained, and the testimony for such purpose refused. 

We concur in this ruling, and for the reason last assigned for the 
exclusion of the evidence. So long as the decretal orders of sale and 
conveyance remain unmodified, the conveyance authorized must also 
stand, unless impeached themselves in some direct proceeding, im- 
puting collusion or fraud. 

The insufficiency of price would have furnished cause for refusing 
t o  confirm the reported sale, but not after an adjudication that the 
"land brought a fair price, and all parties acquiesced in the sale," for 
setting the sale aside, and annulling the deed therefor in an action to  
establish a legal title, as if they did not exist. 

Nor was i t  competent, in connection with the fact that  Celia Jones, 
the reputed purchaser, a little more than a month afterwards, made a 
conveyance of the land to the administrator, Calvin, a t  a small reduc- 
tion in price. If the nullity of the purchase could be proved in thie 
collateral proceeding, the evidence mould have been competent to be 
heard, as tending to show collusion in the sale, in connection with 
other facts, but without their support, i t  would hare been of the 
feeblest kind. For how does the sale and resale a month later, tend, 
with any convincing force, to  establish the fact that the conveyances 
are the developments of a preconcerted arrangement among the t h e e  
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persons participating in the transaction, to secure the property to the 
administrator making the sale. And if such collusion did exist and 
could be shown, the deeds would not be rendered void a t  law, and the 
legal title would nevertheless pass, subject to the right of the owner, 
and of creditors, to repudiate them, and to charge the administrator 
with an  attaching trust. The intervening agency would give the 
conveyances the forms of law, and he might be held t o  abide (376) 
by the consequences of his own act, unrepudiated by those on 
whom alone devolved the right to  make the election. It would be 
otherwise but for such agency, for as there must be two independent 
parties to a contract, he could make none with himself; and as there 
could be no sale, there could be no deed, and the bidding off would, 
in such case, be a nullity. 

Such is not the legal result when an intermediate person receives 
and then reconveys the legal estate. 

"It is an inflexible rule," remarks P E ~ S O K ,  J., in Patton v. T h o ~ p -  
son, 37 K. C., 285, ('that when a trustee buys a t  his own sale, even 
though he gives a fair price, the cestui que trust has his election to  
treat the sale as a nullity, not because there is, but because there may 
be fraud." 

"His Honor was mistaken," is the language used by BOYDEN, J., 
in Simmons v. Hassell, 68 N. C., 213, "in holding that the sale of the 
Clerk and Master could be attacked in this collateral may. This is 
an action of ejectment, under our old system, brought to try the legal 
title, and not any equitable claim to the premises. The deed of the 
Clerk and Master passed the legal title to the purchaser, and this title 
can only be attacked by some proceeding in the nature of a bill in 
equity, and not by an action of ejectment." 

So, in the recent case of Froneberger v. Leuis, 79 N. C., 426, where 
in the opinion the subject is carefully considered, and the previous 
adjudications examined, READE, J., thus speaks: "That a tmstee or 
other fiduciary cannot purchase a t  his own sale, is an iron rule at law, 
nor indeed can any one else, because in every sale there must of neces- 
sity be two persons-a vendor and a vendee. It is equally true, that  
when there are two persons, a vendor and a vendee, as when a second 
person is substituted t o  sell or buy, the sale is valid at law, but in 
equity the substitution of a second person makes no difference, the 
validity or invalidity of the sale being determined by other considera- 
tion." 

I1 Exception. The plaintiff also insists that  the feme plain- (376) 
tiff was no party to  the proceeding to make sale of the intes- 
tate's land, and such sale did not divest her estate in the land clairued 
in the complaint. 

327 
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The proposition involved in this objection has been considered in 
Hare v. Holloman, ante, 14, rendering little more necessary to be said 
on the subject in addition. 

The only complaint of the action of the Court in licensing the sale 
and directing title to  be made pursuant to its terms, proceeds from the 
plaintiffs, while the other heirs are passive and acquiesce in what was 
done. A guardian ad litem was appointed for the infant defendant, 
whose acceptance and presence in Court must be assumed, in the 
absence of any indication in the record to the contrary, from the fact 
that  the Court took jurisdiction of the cause and rendered judgment. 
It is true the record produced does not show that  notice mas served on 
the infant, or upon her guardian ad litem, nor does the contrary appear 
in the record, which, so far as we have it, is silent on the point. The 
jurisdiction is presumed to have been acquired by the exercise of it, 
and if not, the judgment must stand, and cannot be treated as a 
nullity, until so declared in some impeaching proceeding, instituted 
and directed to  that  end. 

The irregularity, if such there be, may, in this mode, be such as to 
warrant a judgment declaring it null, but it remains in force till this 
is done. The voluntary appearance of counsel in a cause, dispenses 
with the service of process upon his adult client. The presence of a 
next friend or guardian ad litenz to  represent an infant party, as the 
case may be, and his recognition by the Court, in proceeding with the 
cause, precludes an inquiry into his authority in a collateral proceed- 
ing, and requires remedial relief to  be sought in the manner suggested, 
wherein the true facts may be ascertained. This method of procedure, 
so essential to  the security of titles dependent upon a trust in the 
integrity and force of judicial action, taken in the sphere of its juris- 

diction, is recognized in White v. Albertson, 14 Ir'. C., 241; 
(377) &inner v. Moore, 19 N. C., 138; Keaton v. Banks, 32 N. C., 

384, and numerous other cases, some of which are referred to 
in Hare v. Holloman, supra, all of which recognize the imputed errors 
and imperfections as affecting the regularity, and not the efficacy of 
the judicial action taken. 

I11 Exception. The plaintiffs demanded an instruction to be given 
to the jury, to  the effect that  the proceeding under which the land was 
sold, was, for matter appearing upon its face, void, and the title being 
thus left in the feme plaintiff, the finding upon the first issue sllould 
be in the affirmative. 

This was refused, and instead the jury were charged, that the judg- 
ment, and sale authorized by it, could not be treated as a nullity, but 
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must be deemed valid, until impeached by direct action. I n  this rul- 
ing, for reasons already stated, we find no error. 

The proceeding, as s h o ~ m  by the disarranged and fragmentary parts 
produced a t  the trial, was instituted and conducted with great care- 
lessness, and little regard to  form, for which no excuse is offered, nor 
perhaps can be, but i t  is a sound and salutary rule, from which the 
Court could not depart, without hazarding the gravest consequences 
to the security of titles to property, that  requires the correction of a 
wrongful judgment of a Court, invested with full jurisdiction over the 
subject, to be made by some action having direct reference to  this 
object, and leaves it  in full force until this is done. 

I n  Doyle v. Brown, 72 N. C., 393, it is decided, that when the record 
shows one to be a plaintiff or a defendant, when in fact he was not, 
the legal presumption that he is properly present in the action, cannot 
be repelled, but is conclusive, until removed by a correction of the 
record itself, by a direct proceeding for that purpose. 

I n  recognition of this principle, we sustain the ruling of the Court 
and affirm the judgment. 

No error. Affirmed. 

Cited: Cates v. Pickett, 97 N.C. 26; Edzucnrds v. Moore, 99 N.C. 4;  
Branch v. Grijfin, 99 N.C. 182; Brittain 2). Mull, 99 N.C. 492; Gibson 
v. Barbour, 100 N.C. 197; Spencer v. Credle, 102 N.C. 75; Coffin v. 
Cook, 106 N.C. 378; Whitehead v. Whitehurst, 108 N.C. 461 ; Turner 
v. Xhuffler, 108 N.C. 645; Dickens v. Long, 109 N.C. 170; ilfaxwell V .  

Barringer, 110 K.C. 83; Isley v. Boon, 113 N.C. 252; Smith v. Gray, 
116 N.C. 314; Sledge v. Elliott, 116 N.C. 716; Harrison v. Hargrove, 
120 N.C. 102; Russell v. Roberts, 121 N.C. 325; Abbott v. Hancock, 
123 N.C. 102; Mzaray v. Xoutherland, 125 N.C. 177; Xmnthers v. 
Sprouse, 144 N.C. 638; Rackley v. Roberts, 147 N.C. 206; Simmons 
v. Box Co., 148 N.C. 345; Patillo v. Lytle, 158 N.C. 98; Phillzps v. 
Denton, 158 N.C. 302; Harris v. Bennett, 160 N.C. 343; Pinnell v. 
Burroughs, 168 N.C. 320; Brown v. Harding, 170 N.C. 261; Banks v. 
Lane, 171 N.C. 509; Pinnell v. Burroughs, 172 N.C. 186; Xtarnes v. 
Thompson, 173 N.C. 467; Fowler v. Fowler, 190 K.C. 541; Downing 
v. White, 211 N.C. 42. 
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Special Proceeding-Creditol.:~ Bill-Statute of Limitations-Parties. 

1. A special proceeding, begun by may of a creditor's bill, for the settlement of 
the estate of a decedent and payment of his debts, continues until all the 
debts a re  discharged and there is a final judgment, and is not terminated 
by being left off the docket. 

2. When such proceeding is allowed to drop from the docket without a final 
judgment being rendered, i t  may be brought forward on motion, to the end 
that  unpaid creditors may assert their rights, and the proceedings be 
determined according to lam. 

3. When such motion is made, i t  should, strictly, be disposed of, before con- 
tested debts a re  put in issue. But  when no objection is made. both ques- 
tions may be disposed of a t  the same time. 

4. The filing of a claim with the Clerk, by a creditor, gives him a standing in 
Court, in  such proceeding, and is all  he is required to do, unless the claim 
is contested. 

5. If the administrator intends to contest any claim, he should do so when i t  is 
filed with the Clerk. 

6. The litigation in respect to such contested claims is collateral to the special 
proceeding, and the termination of such collateral litigation does not 
terminate the special proceeding. 

7. When a claim against a n  estate is filed with the Clerk, before whom such 
proceeding is commenced, the statute of limitations ceases to run against 
such claim from the time i t  was filed. 

8. This special proceeding is equitable in its character, and the Court having 
general jurisdiction of the parties and subject matter, may make the next 
of kin and heirs-at-law parties, and compel the former to account for the 
personal property received by them, first, and then, if necessary, may 
order the real property to be sold to make assets to pay debts; or if the 
heir has sold the land and has the proceeds, the Court may compel an 
appropriation of the same, if it shall appear that  the land was liable. 

SPECIAL PROCEEDING, in the nature of a creditor's bill, commenced 
before the Clerk of the Superior Court of CUMBERLAND County, and 
tried before MacRae ,  Judge, a t  November Term, 1885, of the Superior 
Court for said county. 

The facts are as follows: 
(379) It appears that on the 16th day of May. 1860, Murdock 

McKinnon executed to Mildred Barclay, his single bond for 
$245.46, to  be due one day after date. 

The said Mildred died in the year 1862, in the county of Harnett, 
leaving a last will and testament, which was duly proven, and Leo- 
cadia J. Barclay and Kezia Barbee qualified as executrixes thereof. 
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The said llurdock 31cKinnon died intestate, in the county of Cuni- 
berland, in December, 1872, and William H. Mch-innon mas appointed 
and qualified as administrator of his estate. Afterwards, the latter 
was removed as administrator, and Narcissa hlcKinnon, on the 29th 
day of January, 1880, lvas, in his stead, appointed administratrix de 
bonis non. On the 27th day of April, 1876, 'lTTilliam Warden, suing 
in behalf of himself and all other creditors of the said intestate, brought 
his special proceeding, as allowed by the statute, (Bat. Rev., ch. 45, 
Sec. 7 3 ) )  in the Superior Court of said county of Cuinberland, against 
the said William H. McKinnon, while he was so administrator, to  
compel an account of his adniinistration, and the payment of debts 
due such creditors respectively. 

I n  tha t  proceeding, sundry creditors presented their respective de- 
mands against the estate of the intestate, to  the Clerk of the Court, 
the validity of which, with one exception presently to be mentioned, 
was contested by the administrator, and in respect to  the same, issues 
of fact and law were raised, and litigation in that  respect pended for 
several years, and until Fall Term, 1882, of the last named Court. 
These claims, or the most of them, were adjusted, and as to  each, the  
entry, "matter arranged," was made on the docket of the Court. The  
litigation, in respect to the last of these claims, was ended a t  Spring 
Terni, 1883, of the Court. The administratrix de bonis non men- 
tioned, was made a party defendant t o  said proceeding, shortly after 
her appointment. 

By some arrangement, such of the demands mentioned, as 
were established, were discharged by the administratrix last men- 
tioned. 

The Clerk did not take and state an account of the dealings (380) 
of the administrator with the estate, nor was there any notice 
to  parties t o  appear and except, if they should see fit, to  any report. 
There was no final judgment in the proceeding, nor does it  appear 
from the record that  there was any order terminating or dismissing 
it  from the current docket of the Court; but the appellants recite in 
their answer, rather than aver, that  i t  "had been disposed of and 
dismissed from the docket." This does not appear from the record. 

Afterwards, some time in the month of June, 1883, the appellees, 
as executrixes of the will of the said Mildred Barclay, deceased, filed 
their petition in the said Superior Court, ((to re-open and rehear, and 
for other relief," the special proceeding above mentioned, in which 
they alleged in substance, that the first above named administrator, 
William H. McHinnon, well knew of the said bond of his intestate, 
made to their testatrix-that he told them there was no contest about 
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it, and he referred them to  his counsel, who also informed them that  
i t  could not be paid pending the creditor's bill, but there m-as no con- 
test over this note, and directed them to file it, or a copy of it, with 
the Clerk, in the said special proceeding, stating tha t  there was no 
necessity for a suit, and that the note would be paid a t  the end of 
said proceeding-that accordingly, the Attorney of appellants, "toolr 
the said note to  Alex. McPherson, the then Clerk, and delivered i t  
to him, to be filed in the proceeding as a claim against tlie estate of 
Murdoek McKinnon, dec'd, and the said Clerk made out a copy, to  
be placed on file, and retained the copy, and returned the note to the  
Attorney-that afterwards the copy of thc note, and the bond itself 
were lost-that the appellant administratrix had knowledge of the note 
-that repeatedly the appellees had been assured, pending the said pro- 
ceedings, tha t  the bond would, a t  tlic end thereof, be paid, etc , etc. 
The appellees also caused a summons to be issued, to  make the next- 
of-kin and heirs-at-law of the said Murdock NIcKinnon, parties 

defendant to  their said petition, and parties to  the said special 
1381) proceeding, and they appeared and answered the petition, ad- 

mitting some of the allegations therein, and denying others;- 
denying the note-that i t  was filed in the proceeding as alleged, etc., 
etc. 

Afterwards the Clerk of the Court, baring heard the petition. an- 
swer, and affidavits, made an order, whereof the folloxing is a copy: 

"Petition in the cause, to reopen and rehear, and for other relief, 
under Sec. 133 C. C. P.. filed by Leocadia J. Barclay and Kezia S. 
Barbee, ex's of Mildred Barclay, one of the creditors of Nurdock 
McKinnon dec'd, v. Narcissa McKinnon, adm'x de bonzs non of Mur- 
dock McKinnon, dec'd, and the heirs a t  law and distrlbutees of l l u r -  
dock McKinnon, dec'd, vie.: H. B. Butler and wife Narcissa. Susan 
T. McKinnon, TVilliam H. McKlnnon and illartha llIcKinnon and 
Thos. 13. Sutton, Esq., commissloner to sell for partition. 

"This petition coniing on to be heard, upon service of the summons 
and copy of petition, by way of notice to show cause, upon all the 
parties, on the 19th July, 1883, and being heard upon the petition, 
answers and affidavits and exhibits filed, after full argument from 
counsel representing the parties on both sides, i t  is considered by the 
Court, tha t  the petitioners are entitled to the relief asked for, on 
the ground tha t  their testatrix is an omitted creditor of 1Iurdock hlc- 
Kinnon, dec'd, upon a claim against his estate, filed in the original 
special proceeding above entitled in 1876, and the Court is of the 
opinion and so declares, tha t  the petitioners have merits, and that 
injustice has been done thein. without laches on their part, in the 
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oinission of their claini from the account and settlement in the said 
special proceeding, after having hecn filed therein with Alex. McPher- 
son, Esq , the former Clerk of this Court. 

"It is therefore adjudged and decreed, that  said special proceeding 
be reopened and reheard, with leave to the petitioners t o  refile the 
evidence of their said claim, alleged to  be a note under seal for $235.46, 
signed by Murdock RlcKinnon, and payable to Mrs. M. Bar- 
clay, with interest from one day after date, May  16th, 1860, (382) 
said note being now lost, and it appearing from the answer of 
the defendants to  the petition, tha t  the petitioners' claim is contested, 
the  petitioners are directed to file their complaint, and the defendants 
their answer thereto, on said claim, in this office, and the issues joined, 
are directed to  be transferred to the Superior Court docket for trial, 
a t  Term, before the  Judge. 

"It is further adjudged and decreed, tha t  the interlocutory order of 
sale made by the Court, on May 9th, 1883, in an e.?: purte special 
proceeding before the Clerk, instituted by the defendants, the  heirs- 
at-law of Murdock NcKinnon, dec'd, for a sale for partition anlong 
his heirs, of the real estate mentioned therein, to-wit: the store house 
and lot S o .  47, on Person St., in Fayetteville, and in which order the 
defendant Thos. H. Sutton, Esq., n-as appointed con~missioner to con- 
duct the sale, and make report thereof to this Court, be modified to  
this extent, vie., the said Thomas H. Sutton, Esq., is hereby directed, 
after selling said property for cash, a t  public sale, to pay into the 
office of this Court, seven hundred dollars of the proceeds of said sale, 
immediately thereafter, to be applied to  the satisfaction of petitioners' 
claim, should it eventually be established, i t  having been made to 
appear to the Court, that  the personalty in the hands of the adminis- 
tratrix de bonis non of Murdock McKinnon, is exhausted, and tha t  
she is without assets, upon a settlement had by her with the children 
of Xurdock McKinnon, who are his distributees and heirs-at-law. 

"From the foregoing order and judgment, the defendants, the heirs 
of X. hlcKinnon, deceased, and Thomas H. Sutton, commissioner, 
crave an appeal to the Superior Court; appeal craved in open Court; 
appeal granted; notice of appeal waived this 19th July, 1883." 

Thereupon the appellees filed their complaint in the proceeding 
against tlle appellants, the administratrix, next-of-kin, and heirs-at- 
lam- of the said intestate, in which they alleged that  the said bond had 
not been paid-that the same mas still due and owing t o  them 
-that it had been lost, etc.; that  the personal estate of the  (3831 
intestate, of less value than $100, had been distributed to the 
next-of-kin-that the intestate died seized of real estate, more than 
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sufficient in value to pay the said debt, etc.; and they demanded 
judgment for the amount of the debt, for general relief, and for costs. 

The appellants filed their answer to  this complaint, and the follow- 
ing is a copy of the material parts thereof: 

"5. That  the administration of the estate of Murdock McKinnon 
has been finally completed, the distributees' shares having been paid 
out, and final settlement made with the proper persons, on the 9th 
May,  1883. That public advertisement was made by the adminis- 
trator on the 15th of January, 1873; that  refunding bonds were taken; 
tha t  the creditors' bill was filed April 27th) 1876, and public adver- 
tisement of i t  made in May, 1876, and the defendants insist that the 
creditors' bill now be reopened for the benefit of the plaintiffs. 

"6. That in the petition to reopen the creditors' bill, several causes 
of action, distinct and separate from each other, were iniproperly and 
illegally joined. 

"7. That  the plaintiffs' alleged cause of action, did not accrue with- 
in ten years next preceding the commencement of this action. 

"8. That the plaintiffs alleged cause of action, did not accrue within 
seven years next preceding the qualification and advertisenlent of the 
administrator, (January 15th) 1873)) and the commencement of this 
action. 

"9. That  more than seven years have elapsed since the bringing 
of the general creditors' bill, (Bpril 27th, 1876), and the settlement 
of the estate, (May 9th) 1883), and the con~mencement of this action, 
(June 29th) 1883). 

"10. That  from the lapse of time, from the administration of the 
estate of M. McKinnon, and the bringing of this action, the action 
or proceeding is barred by the statutes of limitation protecting dead 

men's estates. 
(384) "11. That  by the action upon the alleged note, commenced 

June 6th, 1883, and application for injunctive relief therein, i t  
is a legal discontinuance of any rights the plaintiffs may have had 
in this or any other proceeding, and the plaintiffs cannot therefore 
maintain this action. 

"12. That  the plaintiffs did not exercise due diligence in maintain- 
ing their alleged right, but were guilty of laches and cannot therefore 
maintain this action. 

"13. That  the Clerk of the Superior Court, when this action was 
first commenced, had no jurisdiction therein. [ I ]  Because the original 
creditors' bill of Warden and others, had been transferred from his 
jurisdiction. [2] Because the Clerk cannot re-open a case for the 
purpose of impeaching a decree, as the plaintiffs' petition asked him 
to do; nor restore a lost record; nor set up or restore a note alleged 
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to be lost; nor grant relief for mistake, inadvertence or surprise under 
Sec. 133, because there was no judgment against the petitioners to 
be relieved of, and the action had already been removed to another 
Court of superior jurisdiction; nor order a sale of real estate to pay 
an alleged indebtedness, the legal existence of which is denied, nor 
re-open, modify, or rescind the decrees heretofore made in the settle- 
ment of defendants' intestate's estate, by petition, or otherwise in 
this action." 

The appellees, in their petition to "re-open and rehear" the special 
proceedings above mentioned, among other things alleged: 

"13. That  on the 14th March, 1883, an ex parte proceeding was had 
by the said Narcissa 31cKinnon, administratrix de bonis rzon, of Mur- 
dock McKinnon, dec'd, and H. B. Butler and wife Narcissa, (formerly 
McKinnon,) Susan T. RlcKinnon, Martha McKinnon and William H. 
McKinnon, distributees of the estate, as well as the heirs-at-law of 
said Murdock McKinnon, in the nature of a final settlement before 
the Clerk of this Court, each of the five distributees, (the adminis- 
tratrix and widow included), received $15.79 as distributive share of 
balance of personalty on hand, to-wit, in all, $78.95, receipting 
for the same. That of this en: parte proceeding, the petitioners (385) 
had no notice whatever, nor did their counsel. It was filed in 
the office of Judge of Probate of Cuinberland County, approved and 
recorded May 9th, 1883. 

"14. That the children and heirs-at-law of said AIurdock McKinnon, 
to-wit: H. B. Butler and wife Narcissa, (forimerly McKinnon,) Susan 
T.  McKinnon, Martha McKinnon and W. H, ilIcKinnon, who are all 
of age and resident in Cumberland County, filed an ex parte petition 
for the sale of part of the real estate of the deceased, for partition, on 
May 9th) 1883, in this Court, before the Clerk, and obtaining a decree 
for that purpose, and their attorney, T .  H. Sutton, Esq., was appointed 
commissioner to conduct the sale, who has advertised a sale for cash, 
of a valuable brick store on Person Street in Fayetteville, which is 
the only real estate not subject to the widow's dower, estimated value 
as per tax list $1,000. 

"15. That the remaining real estate, all subject to the dower of 
Mrs. Narcissa McIGnnon, widow of said Murdock McKinnon, which 
has been laid off to her, is a store house on Person St., estimated value, 
as per tax list, $1,000; a residence on Russell Street, Fayetteville, 
estimated value as per tax list, $750; a house and lot on Kennedy 
Street, Fayetteville, estimated value as per tax list, $400, all of which 
Murdock McKinnon died seized. 

"16. That on hearing of these ex parte proceedings by the adminis- 
tratrix, and the distributees, by which the personalty was disposed of, 
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to-wit: the balance of money on hand, $78.95, and of the ex parte 
proceeding in which the heirs purpose to dispose of the only piece of 
unincumbered real estate, the first notice they, the petitioners, had of 
either proceeding, was after having their attention called to  the ad- 
vertisement of Mr. Sutton, as comnlissioner, published in the Fayette- 
ville Observer, dated May 9th, 1883, these petitioners, who are both 
females, living in Raleigh, through their agent, C. C. Barbee, on the 
6th of June, 1883, made a personal denland on Narcissa McKinnon, 

administratrix of Murdock McKinnon, for the said debt due 
(386) the estate of their testatrix, giving her a full explanation of 

the circumstances, which demand she failed to  comply with." 
The following issues mere submitted to  the jury, and to the first 

they responded ('Yes," to the second "No," to  the third '+Yes," to 
the fourth "No." 

"1. Did Murdock McKinnon execute the note under seal mentioned 
in the first article of the complaint?" "Yes." 

"2. Has said note been paid in whole or in part, and if in part, 
what part and when?" "So." 

"3. Has said note been lost?" "Yes." 
"4. Has plaintiffs' claim been barred by the statute of limitation?" 

"No." 
The following is a copy of the material parts of the case settled 

upon appeal to this Court: 
"After hearing the affidavits, and argument of counsel, upon the 

facts found by the Clerk and adopted by this Court, and upon de- 
fendants' motion that  the presiding Judge proceed to find the facts, 
upon the affidavits, the Court declining to  find any other facts, i t  was 
considered and adjudged, that  the order of the Clerk be affirmed, and 
that a jury be empaneled to try the issue raised by the complaint 
and answer heretofore filed. 

"To which defendants except." 
The following special instructions were asked by defendants, which 

were refused, and defendants excepted: 
"1. That  the filing of the copy of the note with the Clerk, in the 

creditors' bill of W. Warden and others, is not such a filing as is 
required by law, and that  the present claimants did not thereby be- 
come parties to  this action, so as to prevent the statute of presump- 
tion of payment from running against the note, or that  of limitations. 

"2. That even if this were not so, still, the claimants must bring 
their suit within one year from the time when this suit was dismissed. 
and there is no evidence that  this has been done." 

The presiding Judge charged the jury as to  the first issue: 
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''1. That while there was no testimony that any one saw (387) 
McIGnnon execute the note; there was the testimony of Shaw, 
Barbee, and perhaps others, that they knem- his handwriting; and 
there was no testimony to the contrary. 

"2. That in this case, there was no presumption of payment under 
the statute; the presumption from the note being in the plaintiffs' 
possession, was rather that it had not been paid. The defendants 
relied upon circumstances offered, particularly upon an account found 
in M. McKinnonls book against Mrs. Barclay, but the Court thinks 
that  this was not even a circumstance to go to the jury on this issue. 
On the n-hole, there is no testimony to leave to you on which to  say 
the note has been paid. 

"3d issue. If the jury believe the teslimony, they must ansn-er 
'yes.' " 

There was judgment for tlle plaintiffs, and the defendants appealed 
to this Court. 

X r .  R. P. B u z t o n ,  for plaintiffs. 
M r .  John GatLing, jor defendants .  

~ I E R R I ~ I O K .  J. (after stating the facts).  It must be remembered 
that this is a special proceeding, brought in the Superior Court, before 
the Clerk thereof, by creditors, against an administrator, "to compel 
him to an account of his administration, and to pay the creditors (of 
his intestate) what may be payable to them respectively," as allowed 
by the statute (Bat. Rev., ch. 4.5, Sec. 7 3 ) .  The jurisdiction was that 
of the Court-not that of the Clerk. The latter Bcted as and for 
the Court. If there were exceptions to his decision, upon questions 
of law, an appeal lay to the Judge, and the decision of the latter 
became that of tlle Court. If in the course of the proceeding, issues 
of fact were raised, then the case was to  be transferred to the civil 
issue docket, to the end that the issues n ~ a y  be tried in Term, under 
the supervision of the Judge. The issues being tried, and any ques- 
tions of law arising before the Clerk, and decided by him, and 
there being an appeal from his decision, and that affirmed or (388) 
reversed by the Judge, then it was the duty of the Clerk to  
proceed, in the course of the proceeding, according to law, without s 
procedendo, or any order remanding the proceeding to the Clerk. This 
is so, because the jurisdiction is that of the Court, and not that  of the 
Clerk. There is but one jurisdiction-that of the Superior Court. 
The Clerk, in special proceedings, superintends the pleadings, and 
niakes all orders and decisions in respect thereto, and all orders, and 
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judgments in the course of the same, subject to  the right of appeal 
mentioned, except in such respects, as to  which action must be taken 
in Term, or before the Judge, as the statute directs. The Code, Secs. 
251 to  257. Brittain v. Mull, 91 K. C., 498; Jones v. Desem, ante, 32. 

I n  this case, the complaint having been filed, i t  x ~ a s  the duty of 
the Clerk to  advertise, as directed by the statute, for all creditors of 
the intestate of the administrator, to  appear before him on or before 
the return day, and file the evidence of their claims, and it  then 
became the right of the creditor, and he was required so to do, to file 
his demand with the Clerk, as directed by the statute, if he would 
avail himself of the benefit of the proceeding. If the claim of a 
creditor was contested, then, in a proper way, i t  was to be put in 
question, as by complaint and answer, and if issues of law were raised, 
the papers were to  be sent to the Judge; if issues of fact were raised, 
these were t o  be sent to  the next term of the Court for trial. Bat. 
Rev., ch. 45, Secs. 73 to  84. These sections apply to this particular 
kind of special proceeding, and are slightly different from the pro- 
visions of the Code of Civil Procedure, applicable to such proceedings 
generally. 

The procedure, in respect to claiins so contested, is of, but only inci- 
dental to, the special proceeding, and although such incidental litiga- 
tion of a contested claim may be ended, this does not terminate the 
proceeding-it continues until1 all clainw presented by creditors shall 

be settled and discharged according to law, in its course, and 
(389) and there shall be a final judgment. Sundry creditors pre- 

sented their respective demands to  the Clerk, and it  seems that 
all these, except one presently to  be mentioned, were contested by the 
former administrator, and by his successor, the present administratrix, 
and the litigation lasted for several years. The termination of this 
litigation did not end the proceeding. It could only be ended regularly, 
after all the debts presented had been paid, if there were sufficient 
assets for that  purpose. The appellees presented and filed with the 
Clerk their demand, shortly after the special proceeding began. 

The Clerk, as and for the Court, and the Judge upon appeal, found 
as a fact, that  they filed the bond in question with the Clerk, and the 
latter took note of it. This was sufficient to  entitle the appellees to take 
benefit of the special proceeding. The filing of the claim was sufficient 
to  give them standing as creditors in Court; that, indeed, was all they 
were required to  do, if the claim was not contested, as i t  seems a t  first, 
i t  was not. The claim being filed, theespecial proceeding could not be 
properly terminated, until i t  had been paid. The long pendency of the  
proceeding, cannot be allowed to prejudice the appellees, because the 
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Clerk failed to  take, state and report an account of the dealings of the 
administratrix with the estate; nor was any notice given them, as the 
statute required. They had the right, under the statute, to  expect the 
account to  be taken and reported by the Clerk, and notice to  be given 
them of the same. 

It does not appear from the record, that  the special proceeding ever 
was terminated. There was no report of an account taken and stated, 
nor any notice given of such account, as the statute directed, nor was 
there any final judgment. It seems that  i t  was simply allomcd to he 
left off the current docket of proceedings. The appellants suggest in 
their answer, that  i t  was "dismissed," but no order of dismissal appears 
in the record, and it  must be taken there mas none. There was no 
necessity, therefore, for the petition of the appellees to "reopen and 
rehear" the special proceeding. If it  had been improvidently 
dropped from the current docket of the Court, a simple motion (390) 
ought t o  have been made, to  bring it  forward and before the 
Court, to  the end it  might be determined according to law. But the 
petition might be, indeed, was, treated as in effect such a motion, and 
the facts appearing as the Clerk found them to be, i t  was conipetent 
and proper for the Clerk to  make the order to  bring forwnrd the pro- 
ceeding, and allow the appellees to assert their rights as creditors 
therein, as in effect he did. 

The appellants certainly were favored in being allowed, under the 
circumstances, to  contest the existence of the bond in question, and to 
insist that  i t  had been paid, or was barred by the statute of limitations, 
etc. The administrator ought to  have contested the claim at first, if 
he intended to do so. The evidence sent up as part of the case on 
appeal, shows plainly, that  he had notice of it, and that  it had been 
filed. To  contest i t  seems to have been an afterthought. Strictly, the 
appeal from the order of the Clerk, bringing forward the proceeding, 
etc., ought t o  have been heard and determined, before the pleadings- 
the complaint and answer-putting the demand of the appellees in 
issue, were filed; but as these pleadings were filed, and there was no 
objection made on this account, i t  was competent to  dispose of the 
appeal, and t ry the issues of fact raised by the pleadings, a t  the same 
time in Term, as was done; because the Court had general jurisdiction 
of the matter, and the particular form and order of procedure was not 
essential, if the parties did not object. 

The appellees, by filing the bond in question in the special proceed- 
ing, became identified with and of it, as creditors of the estate of the 
intestate, and time ceased to run against the bond, after the commence- 
ment of the proceeding. Dobson u. Simonton, 93 N. C., 268. 
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The proceeding began in the month of April, 1876. The bond was 
due on the 17th of May, 1860. So that i t  is obvious that no presump- 
tion of payment of i t  arose. 

The time from the 20th of May, 1861, to  the 1st of January, 1870, 
being excluded, ten years did not elapse next after the maturity 

(391) of the note, and before the con~mencen~ent of the proceeding. It 
is likewise obvious, that the statutes relied upon as a bar to the 

rights of the appellees, could not have such effect. The bond in question 
was in, and of, and protected by the proceeding, from and continually 
next after it was filed therein. 

The next-of-kin, and the heirs-at-law of the intestate, were before 
the Court, and pleaded, and it  appears that  they all have an interest in 
the proceeding. There is, therefore, no reason why they may not be 
held to  account to  the appellees in this proceeding. It appears that 
the next-of-kin appellants, received some part of the personal estate of 
the intestate in 1883. To this they were not entitled, wide the debt in 
question was unpaid. They must, therefore, be required to account for 
the distributive shares received by thein respectively. If this shall not 
be sufficient to  pay the debt due the appellees, and proper costs, then 
so much of the money, the proceeds of the land sold or partitioned 
among the heirs-at-law of the intestate, as may be necessary, must be 
applied to the payment of the debt and costs, unless it shall appear that 
the real estate of the intestate was not, for some good cause, that  may 
be shown, liable to  make assets to pay debts. 

It m-ill be observed that  this special proceeding is equitable in its 
nature, and the Superior Court has general jurisdiction of the parties, 
and the n-hole subject matter of the proceeding, including the next-of- 
kin and the heirs-at-law of the intestate, in respect to the personal and 
real estate of the intestate that  has come to them respectively, and is 
necessary and liable to  pay, and to make assets to pay, debts. The 
Court may, therefore, in this proceeding, compel the next-of-kin to  
account for the personal property received by them first, and, if need 
be, order the land t o  be sold to  make assets to pay debts, if the same 
is so liable. If the heirs who have sold the land are before the Court, 
and have the proceeds of the sale, the Court may direct an appropria- 
tion of the same as assets, if i t  shall appear that  the land was liable. 
Where the jurisdiction of the Court is complete, there is no reason why 

this may not be done, and indeed it ought to be done, with a view 
(392) to avoid circuity of action, economize costs, and facilitate the 

administration of justice. The Court will be careful, howeyer, 
so see that no prejudice or injustice is done to  any party by reason of 
sucl~ procedure. 
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The record is very voluminous and confused, and we have found it  
difficult to  see clearly the scope and bearings of some of the appellants' 
numerous objections and exceptions, not clearly specified, but we think 
we have in effect disposed of all of them. 

The judgment of the Superior Court must be so modified as to  con- 
form to this opinion, and to that  end let the opinion be certified to  the 
Superior Court. It is so ordered. 

Modified and remanded. 

Cited: Click 2). R. R., 98 N.C. 392; West v. La~cghil~ghouse, 174 N.C. 
219; Trust CO. 21. McDearman, 213 N.C. 144; Gibbs v. Smith, 218 N.C. 
384. 

R. T. GRAY, RECEIVER, T. R. G.  LEWIS ASD w ~ ~ ~ .  

Reference-Parties-Account Stated-Receiver. 

1. Where an account has been stated between parties, neither party can go 
back of such stated account, and bring into question transactions which 
took place prior to such statement, and embraced therein. 

2. Under the former system, where legal and equitable rights were admiais- 
tered in separate tribunals, a Court of equity could not confer upon a 
receiver appointed by it, a capacity to sue in his own name not recognized 
in a Court of law, but this is changed since the adoption of the Code 
system, which authorizes the party in  interest to sue in his own name. 

3. d receiver appointed upon the dissolution of a corporation, or a trustee 
charged with the collection of its assets, can bring snit in his own name 
against a debtor of the corporation, or he can bring such suit in the name 
of the corporation. 

CIVIL ACTION, heard upon exceptions to the report of a referee, before 
Clark, Judge, a t  August Term, 1885, of the Superior Court of WAKE 
County. 

By a decree made a t  June Term, 1880, in the Superior Court of 
Wake County, in an action prosecuted by the State, on the 
relation of J. M. Harris and others, against The iMechanics' (393) 
Building and Loan Association, a corporation formed and acting 
under the laws of the State, i t  was declared to  have forfeited its 
franchise and the corporation was dissolved. At the same time, the 
plaintiff was appointed receiver, to call in its resources and collect its 
debts, "by suit or otherwise, in his own name as receiver, and to hold 
the same subject to  the further order of the Court," in order to  a full 
settlement of its affairs. The present suit was accordingly begun on 
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February 2nd, 1881, to  recover an alleged balance due from the de- 
fendant Robert G. Lewis, to  the corporation, in the complaint stated 
to  be $169.13, with interest a t  8 per cent. on $156.65 from May lst ,  
1875, and to foreclose a mortgage executed by himself and wife to  
secure his liabilities and covenants specified therein, and if necevary 
to  that  end, for a sale of the premises conveyed. 

The demand is for a statement of account, judgment for the amount 
found to be due, and a foreclosure, with sale of the land, and for general 
relief. 

The answer admits the dissolution of the corporation, the appoint- 
ment of the plaintiff as receiver, the making of the mortgage, of which 
a copy accompanies the complaint, denies the specified indebtedness 
and demand of its payment, and in explanation says: 

"It is true that  the defendant R. G. Lewis made various payments 
on the mortgage debt, but i t  is not true that  the defendants owed a 
balance of $169.13 on May ls t ,  1875. The stock holders of the Me- 
chanics Building and Loan Association appointed a committee of three, 
to  audit the different accounts of the members, and amongst others, the 
comnlittee audited the account of the defendant R. G. Lewis, (who was 
a member and share-holder of the said Association), and the said com- 
mittee reported that  the defendant R. G. Lewis, owed a balance to said 
Association on May lst ,  1875, of $37.73, and the report of said com- 
mittee was adopted, and the members were authorized to  settle in 

accordance with said report." 
(394) The answer avers also, that "before the commencement of this 

action, the said plaintiffs' claim was satisfied, paid and dis- 
charged in full," and sets up a counter-claim, founded upon his ante- 
cedent transactions with the Association, and relations of himself as a 
member, towards it, upon which he demands judgment for $425. 

At  June Term, 1882, the following entry appears on the record: 
"On reading and filing the pleadings in the cause, it is, on motion, 

ordered that  i t  be referred to Chas. K. Lewis, Esq., " " " to hear 
and determine the whole issue in this cause." 

I n  October of the same year, the plaintiff filed a replication to so 
much of the answer as sets up a counter-claim, denying the facts stated 
therein, an alleging that on the 31st day of January, 1872, the Asso- 
ciation ceased to do business, since which i t  has exercised none of its 
corporate franchises. 

On February 14, 1883, the referee having entered upon his duties, 
the defendants put in an amendment to  their answer, in which they 
allege usurious charges of interest to have been made by the Associa- 
tion, and demand to be released from all interest whatever. 
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At March Term, 1884, the order of reference was modified as follows: 
"The referee appointed by consent heretofore, being the son of the 

defendants, and the evidence taken before him being in conflict in some 
material respects, as is claimed by plaintiff, upon suggestions that  i t  
would be more desirable to  have the evidence and the law arising there- 
from passed upon by some disinterested party, by consent of the parties, 
i t  is agreed that  W. H. Bledsoe, Esq., be substituted in the place of 
C. K. Lewis, the referee heretofore appointed, and said Bledsoe shall 
take the evidence as deposed to before said Lewis, referee, examine the 
same, find the facts, and decide the question of law arising thereon, and 
report the same to the Special Term of the Superior Court of said 
county to  be held on the 17th day of March, 1884. 

"And i t  is agreed by both the plaintiffs and defendants, that (395) 
exceptions t o  the report of said Bledsoe, shall be filed, if either 
party, or both, shall except, on or before Monday of the second week of 
said Special Term, and the same shall be heard during said Term. 

"This shall not be considered as an arbitration, but a re-reference as 
to the matters mentioned, under The Code, and shall be made an order 
of Court." 

At August Term, 1884, the referee's report was submitted, in which 
there is a series of findings of fact, ante-dating the action and report of 
the committee to  the stockholders and their sanction thereof, and sev- 
eral conclusions of law deduced therefrom, of which it is only necessary 
to  notice the referee's rejection of the counter-claim. There being no 
exceptions taken by the defendants to the report, this rulmg eliminates 
the counter-claim from the controversy. 

Upon a recommittal of the report to  the referee, he makes some 
modifications in his supplemental report, extending over the same broad 
field of inquiry, to which the plaintiff also excepted, especially for that 
he admitted evidence, and acted upon matters of dealing between the 
Association and the defendants, which took place prior to  the time of 
stating of the account by the committee and its approval by the stock- 
holders, in May, 1875. 

From a judgment in favor of the defendants, the plaintiff appealed. 

Messrs. C. M.  Busbee and A. W .  Haywood,  for the  plaintiff. 
M r .  ilrnzistead Jones, for the defendants. 

SMITH, C. J. (after stating the facts). The original reference, as 
will be seen, was that  the referee should "hear and determine the whole 
issue in the cause," that  is, the matter controverted in the pleadings. 
The con~plaint makes no claim for the unpaid check as a substantive 
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demand, but for an account and a recovery of what may be found to 
bc due the Association. The answer disavows the amount of 

(396) indebtedness alleged, and admits a smaller sum to have been 
arrived a t  in the examination of the committee, and the giving 

of full corporate consent to  a settlement upon the basis of that re- 
port. The defendants' liability for the sum reported, $37.72, as the 
result of all preceding financial transactions between the defendant and 
the Association, is not denied by the plaintiff, while its alleged payment 
by the defendant is. The parties, not contesting in their respective 
pleadings, this sum to be the true balance resulting from an adjustment 
of the dealings, and then due, the referee should, this being a basis of 
action, have confined his inquiry to  the single point of its alleged pay- 
ment. And for like reasons the claim for the unpaid acceptance was 
not in the complaint, and is out of the scope of the reference. 

The plaintiff's exceptions to  the referee's report of matters of account 
which ante-date the action of the committee, of which the defendant 
~ v a s  a member, and from which he did not dissent, and which matters 
ought to  have entered, and we assume did enter, into the account stated 
by the committee, are well taken, and ought to have been sustained. 
I n  the Court's over-ruling them there is error, and judgment should 
have been given, there being no proof of subsequent payment, for the 
sum so ascertained in favor of the plaintiff. 

The defendants' counsel insisted in the argument before us, that the 
plaintiff, as receiver, could not maintain the action in his own name, 
citing in support of his contention, Battle v. Davis, 66 N. C., 252. 

I t  is true that  under a system in which legal and equitable rights are 
administered in separate tribunals, a Court of equity could not confer 
upon a receiver or officer of its own appointment, a capacity to  sue, 
not recognized in a Court of law. The decision referred to rests upon 
this distinction. It is otherwise in the present procedure, which re- 

quires the party in interest t o  sue in his own name. 
(397) But The Code, See. 668, following a provision in the Rev. 

Code, Ch. 26, Sec. 6, similar in this feature of it, expressly au- 
thorized a receiver appointed upon a dissolution of a corporation, or a 
trustee charged with its property, "to collect the debts and property 
due and belonging to the corporation, with power to prosecute and 
defend in the name of the corporation, or in the nam,e of such ~eceiver 
or trustee, all such actions as may be necessary or proper for the 
purpose aforesaid." The statute answers the objection. 

As the action can be more conveniently conducted in the Court 
below, the cause is remanded for further proceedings according to the 
law, as declared in this opinion, and the plaintiff will recover his costs. 

Error. Reversed. 
344 
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Cited: Boyd v. Ins. Co., 111 K.C. 374; Davis v. Mfg. Co., 114 N.C. 
327; Smathers v. Bank, 135 N.C. 413; iMillinery Co. v. Ins. Co., 160 
N.C. 137; V a n  Kempen v. Latham, 201 N.C. 513. 

F. C. FISHER ET ALS. v. THE CID COPPER MINING COMPANY O F  
NORTH CAROLINA. 

Issues-Deed-Estoppel. 

1. Where issues a re  raised by the pleadings, i t  is the duty of the Court to 
eliminate and submit them to the jury, and when this is not done, this 
Court will refuse to take cognizance of the cause upon such imperfect 
record, unless the issues in no wise affect the errors assigned. 

2. So, where no issues were eliminated and submitted, but the Court below held 
that  upon the evidence the plaintiff was not entitled to recover, and he 
took a nonsuit and appealed, the failure to submit issues mas not material. 

3. Where a deed throughout, including the covenants, appears to be the per- 
sonal deed of the grantor, the word "agent," put after the signature and 
seal, is surplusage, and affords no evidence that  the title was vested in 
any other than the grantor. 

4. An estoppel arising out of the acceptance of a deed, is restricted to the 
estate which i t  undertakes to transfer. So, a grantee who claims under a 
deed which excludes the minerals to be found in the conveyed land from 
the operation of the deed, is not estopped to deily that  his grantor had 
title to the minerals. 

CIVIL ACTION, tried before Montgomery, Judge, and a jury, at  (398) 
Fall Term, 1885, of the Superior Court of DAVIDSOX County. 

The facts appear in the opinion. 
The plaintiffs appealed. 

Mr.  F .  C. Fisher, for fhe plaintiffs. 
Mr .  Theo. F.  Klutz, for the defendant. 

SMITH, C. J .  The plaintiffs claim to be owners of the minerals and 
mines found beneath the surface of the tract of land mentioned in their 
complaint, which mines are being worked by the defendant company, 
and the minerals removed and converted t o  its own use. 

The action is to recover possession of the property, and damages for 
the alleged trespasses of the company. 

The answer denies any right in the plaintiffs to  the said minerals, 
and asserts title both to them and to the territory in which they are 
buried. 

345 
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Thus a distinct issue is raised, which the record does not show was 
put in form, while the jury were empanelled without such issue, and 
proceeded to t ry the controversy as i t  appeared in the pleadings, in 
disregard of the statutory mandate, and the reiterated rulings of the 
Court, that  i t  must be observed. Rudasill v. Falls, 92 N. C., 222; 
Bozuen v. Whitaker, Ib. 367. Unless i t  is, i t  may become necessary to  
refuse to  take cognizance of the cause upon such imperfect record. I n  
the present case, the formal issues do not affect any inquiry into the 
alleged error upon which the appeal is founded. The intimation of the 
Court being that  the plaintiffs had failed upon the proofs offered, to 
show any title to  the property in themselves, or cause of action against 
the defendant, the plaintiffs suffered a non-suit and appealed from the 
ruling. 

The plaintiffs proved that some of them were the heirs-at- la^ of 
Charles Fisher, deceased, and then proceeded to read in evidence, to 
estop the defendant, a deed from the said deceased to one Owen Galli- 

more-the will of the latter-a deed from the administrator of 
(399) Cynthia Gallimore, devisee in said will, to  Henry K. Grubb,- 

a deed from the latter and lease to Daniel Lindsay-a deed from 
said Lindsay and wife to  Ednlund L. Levy,-and a deed from Levy 
and wife t o  the defendant Company, by which the plaintiffs insist the 
land has been transmitted to the Company, all of the instruments 
except that  just named, purporting, and in form sufficient, to convey an 
estate in fee. 

The operative clause in the conveyance of said Charles Fisher, de- 
ceased, is in these words: 

"Hath sold and conveyed, and doth hereby sell and convey, to the 
party of the second part, (Owen Gallimore), all that  tract or parcel of 
land, lying and being in the County of Davidson and State of North 
Carolina, bounded" etc., giving the specific boundary lines, "contain- 
ing 45 acres more or less." 

"The mines of minerals are excepted. To have and to hold etc. To  
him the said party of the second part his heirs, and assigns forever." 
The deed bears date on May 13th, 1847, while the last to  the company, 
was executed on November 25th, 1882. As the deed from Fisher has 
following his signature and seal, the suffix "agent No. Ca. G. M. Co.," 
while throughout, the instrument, including the covenants of seizin and 
warranty, is the personal act of the grantor, and no intimation of an 
agency or trust is intimated, we cannot entertain the suggestion that i t  
affords any evidence itself, that the title was vested in any other than 
the grantor himself. 
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The argunlent here for the appellant, assumes that  an acceptance of 
the conveyance of the lacd, is a recognition, operating to prevent the 
defendant from denying title in the deceased to the land conveyed, and 
equally, title to the property reserved, which is parcel of the land, and 
this separated froni what is conveyed, unless it can shov a superior title 
elsewhere acquired. Christenburg u. King. 85 N. C., 229; Caldwell v. 
Neely, 81 N. C., 114; Ray v. Gardner, 82 K. C., 146; Spiuey v. Jones, 
Ib., 179; Leach u. Jones, 86 N. C.. 404. 

If the parties clainied the whole land, extended upward and (400) 
dom-nward, and all contained within its boundaries, or the same 
estate in the land, the estoppel would he operative, and the party 
h a ~ l n g  the superior title froni the common source, would prevail. But 
such is not the case here. The conveyed and reserved parts are not 
one and the same thing. The grantor may have had himself, only an 
estate in the land to transfer, while the reserved minerals may have 
belonged to annthcr. Flwisely such were the relations of the succeed- 
ing owners, each being capable of passing an estate in the land, and not 
in the mineral deposits below the surface. 

The estoppel is necessarily confined 'to the subject matter of the 
conveyance to  which conflicting claims are asserted. There is no 
repugnancy or antagonism in then?, and it  is entirely consistent, that 
one party should have title to  the mines, and the other t o  the lands 
outside of the mines. Hence the titles are traced up to a common, but 
not the same source. This view is in accord with adjudged cases. 

I n  Kissam v. Gaylord, 46 X. C., 294, PEARSOK, J., as an illustration, 
puts this case: "If A makes a deed to B for a tract of 1,000 acres of 
land, and it be admitted that  B, under that deed, had acquired a good 
title to 500 acres, a part thereof, it does not follow that he has a good 
title to the other part. So if B (in the case put) ,  niakes a deed to C 
for 500 acres, a part thereof, although there is an estoppel as to  the 
part covered by the deed, there is no ground for an estoppel as to  the 
part not covered by it. It may be he did not include the whole, because 
he mas aware of a defect in title as to  a part." 

Again, when a deed was made conveying a life estate only, and such 
life tenant conveyed the fee, i t  was held that tlie heirs of the first 
grantors could only recover the inheritance by showing that  tlie an- 
cestor had a deed purporting to  convey the fee, or that he was in 
possession, claiming such estate. Worseley v. Johnson, 50 h'. C., 72. 
I n  Staton v. Mullis, 92 N. C., 623, a t  page 628, it is said that  "the act 
of accepting a deed from his father does not operate as an 
estoppel even interpartes, beyond the estate conveyed, upon the (401) 
plaintiff, nor is lie thereby precluded from denying that  any 
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reversionary estate remained in Frederick, for the instrument upon its 
face does not shorn that all the estate vested m hi111 was not thereby 
transimtted to the plaintiff." Osborne v. Anderson, 89 N. C., 261. 
These cases rest up011 the proposition, that an estoppel arising out of 
the acceptance of a deed, is restricted to the estate, a s  ~Vell as to  tlie 
corpus which it undertakes t o  transfer. 

The reservation here was necessary, since, if not made, the general 
words of description mould have comprehended both the soil and 
minerals in it, and the exception may have been inserted. because the 
property was not in the grantor. We, therefore, concur in the ruling 
that  the plaintiffs had failed to s h o ~  title in thenlselres or any of them 
to the property claimed in the complaint. There is no error, and the 
judgment of non-suit must be affirmed. 

KO error. Affirnied. 

Cited: Fisher v. Mining Co., 97 N.C. 96; 11fcdlpine v. Baniel, 101 
N.C. 558; Bickett v. S a s h ,  101 N.C. S83; S. v. Boyce, 109 N.C. 746; 
Tucker v. Satterthwaite, 120 N.C. 122; Brake v. Howell. 133 N.C. 166; 
McCoy v. Lzlnzber Co., 149 N.C. 3 ;  Bryan v. Hodges, 151 N.C. 414; 
Hill v. Hzll, 176 N.C. 197; TVallace 2). Bellamy, 199 K.C. 765; Vance v. 
Pritchard, 213 N.C. 556. 

P. C. CBRLTON v. ROSANA SIXONTON. 

Injunction-Subrogation-Surety. 

1. A surety who pays the debt, is subrogated to all the specific liens and se- 
curities which the creditor has against the principal debtor. 

2. A surety who has to pay the debt, has no equity to follow the specific prop- 
erty which the principal debtor purchased with the borrowed money. 

3. Where the principal debtor borrowed a sum of money, which he deposited 
in a bank which soon afterwards became insolrent, and the surety had to 
pay the debt, the surety has no equity to enjoin the principal debtor from 
collecting the dividends from the insolrent bank, until 11e can recorer a 
judgment. 

l lo t ion to  continue a restraining order to tlie hearing. ill a CIVIL 

ACTION, pending in the Superior Court of IREDELL County, heard 
(402) by MacRae, Judge, a t  Chambers, in Salisbury, on the 19th of 

February, 1886. 
The follom-ing facts appear from the record: 
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The action was brought to recover of the defendant, the sum of 
$6,832.04, alleged to have been paid by plaintiff upon a judgment in 
favor of the National Bank of Cliarlotte, against defendant as prin- 
cipal, and plaintiff and C. A. Carlton as sureties, upon a note for 
510,000, a copy of which is set out in coniplaint. 

The plaintiff filed an amended or suppleniental complaint, setting 
forth that  the money borrowed upon said note lvas deposited to  the 
credit of defendant in the Bank of Statesville; that the Bank of States- 
ville became insolvent, and in a creditor's bill, now pending, a Receiver 
was appointed to take charge of its assets and distribute the same 
among its creditors. - 

That since the filing of the original coinplaint in this action, the de- 
fendant has been allowed to prove her debt against said Bank of States- 
ville, for the iiioney so deposited, and an order has been made allowing 
her to draw from tlie Receiver, when assets come into his hands, thirty 
per cent. of her said claim, to  make her equal ~ ~ i t h  those creditors ~ h o  
l~ave  already been paid dividends from the assets, and that thereafter 
she share equally n-it11 the other creditors in the assets of said Bank; 
that  the defendant is insolvent, and that plaintiff is entitled, with the 
other surety x11o has paid an equal amount with himself in favor of the 
Bank of Charlotte, to  be substituted to the rights of defendant, and 
allowed to f o l l o ~  the fund in the hands of the Receiver, and subiect it 
t o  tlie payment of his claim against defendant for money paid to her 
use. 

Plaintiff, in his affidavit, states that he is apprehensive that de- 
fendant may be induced to dispose of her said claim upon said fund, as 
from her conduct in this cause, plaintiff is advised and believes that 
she will leave no effort untried to defeat his recovery, by assigning or 
disposing of her said claim, before in the course of the action, plaintiff 
can obtain judgment. And, therefore, plaintiff asks that she be en- 
joined. 

Upon the hearing before him, his Honor refused to continue (403) 
the restraining order, and gave the following reasons: 

"Leaving out of view the insufficiency of the plaintiff's averments of 
apprehension that defendant may dispose of her claim, and also the 
defendant's allegation of release, and of fraud on the part of the plain- 
tiff, in the opinion of the presiding Judge, the plaintiff has sliown no 
equity upon m-hi& he would be entitled to the injunctive relief prayed 
for. If the identical money, borrowed upon the note made by defend- 
ant, plaintiff and another, to the Charlotte Bank, was deposited in the 
Bank of Statesville to  the credit of defendant, it became simply a debt 
owing by the Bank of Statesville to  defendant. 
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"And if plaintiff was compelled to  pay a part of the judgment 
rendered upon the note, he has simply a claim against defendant for 
money paid to  her use; there 77-ere no securities in the hands of the 
creditor. The Charlotte Bank would have had no equitable lien upon 
this fund, by reason of the fact that the identical money borrowed from 
it was loaned to the Statesville Bank, and there is no principle of sub- 
stitution or subrogation, upon which the plaintiff might be substituted 
to defendant's rights. There is no allegation of an intent upon the part 
of the defendant to  dispose of her claim to defraud the plaintiff. It 
appears that  she has already disposed of a part of the same by as- 
signment to  her counsel. She may have rights of personal property 
exemption in the same, or she may choose to pay other debts with the 
same. 

"The restraining order heretofore made is vacated, and the injunc- 
tion pending the litigation is denied, and it is adjudged that  the plaintiff 
pay the costs of this application." 

Froni this order the plaintiff appealed to this Court. 

Mr. Theo. I". Klutz, for the plaintiff. 
M r .  M. L. McCorkle, for the defendant. 

MERRIMON, J. (after stating the facts). Manifestly the plaintiff 
fails to  allege such a cause of action, and to state such facts, as 

(404) entitle him to the relief by injunction which he seeks. Granting 
that  the defendant loaned the money she borrowed from the 

First Xational Bank of Charlotte, and for which she executed her 
promissory note, to  which the plaintiff was a surety, and which he had 
to pay, to  the Bank of Statesville, it does not follom~ that  the debt due 
to  her from the latter Bank, was in any way, either in law or equity, 
specifically applicable to the payment of the debt due from the de- 
fendant to  the First National Bank of Charlotte, or to  the payment of 
the debt due froin her to  the plaintiff, if she is indebted to  him, for the 
consideration and as he alleges. The latter bank had no lien upon the 
debt due her, nor any equitable right to  follow the money it  loaned to 
her into the hands of the Bank of Statesville. T h e n  she so borro~ved 
the money, in the absence of any special agreement, or fraud, it became 
hers absolutely, and she might dispose of it as she saw fit, and just as 
she could any other money or property she niiglit have unincumbered. 

The plaintiff certainly had the riglit to be subrogated to any specific 
right, lien or security the creditor had, as to the debt due the defendant 
in question, but it is not alleged, nor does it appear that the creditor 
bank had any such right or security. 
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The plaintiff seeins to  think, that ,  as he, as surety, had to  pay the 
debt of the defendant, he had the equitable right to have the debt due 
her, the consideration of which is the money she borrowed, the  note for 
which he had to pay, applied to the payment of his debt against her. 
This is a misapprehension of the law. If a principal borrow money, 
give his note for the same with surety, and the surety afterwards is 
compelled to  pay the note, this does not give the surety any lien or 
specific equitable right, to resort to  and have the property, right or 
credit, the principal may have obtained with the very money he so 
borrowed, applied to  the payment of his debt. I n  such case, the surety 
stands upon no better footing than any other creditor of the principal. 
The surety is simply a creditor of the principal without security. 
Miller v. Miller, 62 N. C., 85. 

It would seem a t  first view, tha t  in natural justice, the surety (405) 
ought to  have the right to  be substituted as the owner of the 
specific right or property the principal acquired with the very money 
he borrowed, because the surety indirectly, in effect, paid the consid- 
eration for it. But  the complicated interests of society, the constant 
and rapid dealings of men m-ith each other, the difficulty experienced in 
tracing the investment and application of money, and like considera- 
tions, make it necessary to treat the surety as an ordinary creditor, and 
to  givc his debt no special advantage over the just debt of any other 
creditor. It may be said, the surety, when he becomes such, does so 
voluntarily, and consents to  accept the fortunes of the course of busi- 
ness transactions, good or ill. 

The order appealed from inust be affirmed, and to tha t  end, let this 
opinion be certified to  the Superior Court. It is so ordered. 

No error. Affirmed. 

Homestead-Conz:eyance in Fraud of Creditors. 

1. Since the passage of the act of 1885, ch. 359, a judgment is a lien on the 
homestead interest. Qztce~e, whether this act affects causes of action 
accruing prior to its passage. 

2. A debtor, who conveys his land in fraud of creditors, is still entitled to a 
homestead in the fraudulently conveyed land. 

3. As creditors cannot reach the homestead for the satisfaction of their debts, 
no conT7eyance of it, although voluntary, can be in fraud of creditors. 

4. I n  an action by creditors to have a deed, alleged to be voluntary and 
fraudulent, set aside, the answer set up the defence that the donor was 
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entitled to a homestead in the conveyed land;  I t  was held, to be error to 
strike out the answer, and order the sheriff to  lay off the homestead, and 
that  a sale be made of the excess. 

(406) CIVIL ACTION, in the nature of a creditor's bill, heard before 
MacRae, Judge, at  h-ovember Term, 1885, of the Superior Court 

of CUMBERLAND County. 
The plaintiffs having recovered several judgments against the de- 

fendant Mary H. Shaw, before a Justice of the Peace, and caused them 
to  be docketed in the Superior Court of Cumberland County, in this 
action, begun on January 3rd, 1884, and prosecuted on behalf of all her 
creditors, seek to have set aside and declared fraudulent and void, a 
deed executed by her, previous to the attaching of their liens, wherein 
she undertakes to convey to the defendant Benjamin F .  Shaw, her 
interest and estate in several tracts of land. The complaint avers that  
the debts on which the judgments were rendered, were contracted 
before the making of the deed, and that the recited consideration of 
five hundred dollars, was never paid nor intended to be paid, and the * 

conveyance was wholly voluntary and inoperative against creditors, 
she being possessed of no personal property in excess of five hundred 
dollars, and owning no other land out of which the debts can be 
satisfied. 

The answer essays to impeach the validity of the notes on which the 
judgments are founded; and also the judgments themselves, sets up a 
counter-claim, and among other defences not necessary to be consid- 
ered, alleges, that the real estate so conveyed, is assessed for taxation 
a t  $683.33, and docs not exceed i11 value that allowed by law as a 
homestead, and that as it was not accessible to final process, her dis- 
posal of it could not be in fraud of the rights of creditors, nor operate 
to  cause hinderance or delay. 

The Court, on moton of plaintiffs' counsel, directed to  be stricken 
out of the answer the first article, and so much as sets up a counter- 
claim, as frivolous and impertinent, and proceeding to declare, upon the 
admissions in the answer, that the deed is ((fraudulent and void as to  
creditors, except as to  the homestead interest of the said Mary H. 
Shaw," adjudges that adrertisement be made for other creditors, that 

the sheriff summon appraisers to  lay off the homestead, and if 
(407) there be any excess in the land, that he proceed to sell the same 

and make report to the Court. 
From this ruling and judgment the defendants appeal, assigning 

several exceptions, and especially one to the ruling as to the fraudulent 
character of the deed, which is the only one passed on by this Court. 
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Mr.  Dz~ncan Rose, for the plaintiffs. 
116~. R. P. Buxton, for the defendants. 

SMITH, C. J. (after stating the facts). I n  Markham v. Hzcks, 90 
N. C., 204, decided two years since, upon a full consideration of the 
subject, the Court uses this language in regard to  the result reached: 

"The estate of the debtor, remains after the allotment, as before, the 
same, whether it be in fee, for life, or for years. It is thzs estate i n  its 
entirety in the exempt land, which the creditor is not allowed to sell 
under final process, by the mandate of the Constitution, and to which 
no judgment lien now attaches, when the debt was contracted, or the 
cause of action occurred, since May Ist ,  1877." 

The clause of the sentence relating to  the lien, has since become in- 
applicable by reason of the amendatory enactment of 1885, ch 359, 
but the change in the  la^^ does not interfere with so much of the prop- 
osition as precedes. 

It is manifest that  if the plaintiffs were to sue out execution, and 
proceed to  enforce their judgments against the lands, treating the at- 
tempted disposition of them as void, by reason of fraud, the debtor 
would be entitled, as against them, to her full homestead, as if no deed 
had been made, and as to so much as should be ascertained to be ex- 
empt, her conveyance could not be in fraud of her creditors, for the 
simple reason that  this part was not accessible to  final process. Duvall 
v. Rollzns, 68 S. C., 220; Crummen v. Bennet, Ibid., 494; Arnold v. 
Estis, 92 N. C., 162; Pate  v. Harper, ante, 23. 

If the whole area of the land should be covered by the allot- (408) 
inent, the officer could do nothing, and must return his process 
unacted on, without resulting benefit to  the creditor. The present pro- 
ceeding is but another form of final process, and must be subject to  
similar conditions. I t  must be equally ineffectual, if the fact be tha t  
upon an allotnlent, all the defendant's land mill be required for her 
homestead exemption. The averment in the answer raises this issue, 
and if found to  be true, arrests the action, as it mould further proceed- 
ings by the Sheriff. This defence ought, therefore, to  have been dis- 
posed of before rendering final judgment, and not left to be contingent 
upon the action of the Sheriff. If there is no excess, the cause can 
proceed no further, and no declaratory judgment should have been 
made in advance, to  fit unascertaned facts, as they might be determined 
thereafter. The act of March l l t h ,  1885, restoring the lien of a docketed 
judgment upon land set apart as a homestead, and in subordination 
thereto, if affecting the present case, (and this is by no means ad- 
mitted),  will not aid the plaintiffs, for the action to  enforce i t  is in 
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abeyance, and the statute of limitation, as to  the claim, suspended 
until the homestead exemption terminates. 

There is error in refusing to have the defence tried, for the further 
prosecution of the cause is dependent upon it. The judgment must be 
reversed, and a new trial had in accordance with this opinion. Let this 
be certified accordingly. 

Error. Reversed. 

Cited: Dortch v. Benton, 98 N.C. 191; Jones v. Britton, 102 X.C. 
169, 177, 180, 201; Etheridge v. Davzs, 111 N.C. 295; Vanstory v. 
Thornton, 112 N.C. 209; Younger v. Ritchie, 116 N.C. 784; Bevan v. 
Ellis, 121 S .C.  233; Rose v. Bryan, 157 N.C. 174; Kirkwood v. Peden, 
173 K.C. 464; Gmcery Co. v. Batls. 177 S.C. 300; Sample v. Jackson, 
225 S .C.  382. 

Writ of Assistance. 

1. -1 Writ  of Assistance is in the nature of an equitable habere facias pos- 
sessionen%, and only issues out of Courts of equity, when land has been 
sold finder a decree, and the term-tellant refuses to give possession to the 
purchaser. 

2.  The writ is never granted except when the case is clear, and notice has been 
given to the person in possession of the land. 

3. All that  is required to obtain the writ, as against the parties and those 
claiming under them by conveyance made pendente lite, is to shorn a 
presentation of the deed, and a demand for the possession, and a refusal. 
The demand for possession is in all cases necessary, but the presentation 
of the deed may be waived by the conduct of the person in possession. 

(409) Pet i t~on filed in the SUPRE~IE COURT in the above entltled 
actlon, by R .  n'. 7T7inston and T. L. Hargrove, the purchasers at 

the sale made under the decree of this Court in said action, heard a t  
February Term, 1886, of the Supreme Court. 

T h ~ s  n7as a petition for a nmT OF ISSLST~NCE, filed in the case of 
Rnzght v. Ho~lghtallzny, n-hich TTas decided by the Court a t  the October 
Term, 1884, a i d  reported in 85 S. C., 17. I t  was a civil actlon to fore- 
close a rnc~tgage. There was a judgmrnt in the case, a t  October Term, 
1884, agaicst the defendants, one of ~ 1 1 0 1 ~ 1  mas William H. Wood, the 
defendant in this netition, directing the land conveyed in the mortgage 
t o  be sold for the paymcnt of the judgment. The Clerk of this Court 
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was appointed cominissioner to effect the sale. He made the sale on the 
14th day of September, 1885, when Robert W. Winston and Tazewell 
L. Hargrove, the petitioners, became the purchasers, and the said com- 
missioner made his report of the sale, and the compliance of the pur- 
chasers with the terms of the sale, to  the October Term, 1885, of this 
Court, when the said report was confirmed by the Court, and title 
ordered to be made by the commissioner to the purchasers. I n  pur- 
suance of said order, a deed for the land was duly executed by the 
commissioner to the said Winston and Hargrove, which was soon 
thereafter registered in the Register's office for the County of Granville. 

The petitioners allege in their petition, that they had applied t o  
William H.  Wood, who was in the actual possession of said land, and 
had been since before the judgment in the action of Knight v. Hough- 
talling, to surrender to  them the possession of the same, which he 
positively refused to do, as shown by the affidavit of Robert Winston, 
which accompanies the petition. The affidavit states that he met Wood 
on the 18th of January, 1886, and told him that  he and Tazewell 
Hargrove had purchased the land, and had a deed for the same, (410) 
which was registered, and they wanted possession. Wood replied 
in an angry tone, "Well, sir, I am going to hold to  that  land, and your 
trouble has just begun, and don't you forget it." 

The petitioners also supported their petition by the affidavit of J .  N. 
Lyon, a deputy sheriff, who served a written notice of the purchase and 
decd, and a demand by the petitioners, on the said Wood, for the 
possession of the land on the day of January, 1886, when the said 
Wood said, "They may think they have stolen the land, but they are 
badly mistaken, and it  will be late when they get it." Upon this state 
of facts, the petitioners prayed that  this Court would grant them a writ, 
of assistance. 

Mr. E.  C. Smith, for the petitioners. 
Mr. D. G. Fowle, for the respondents. 

ASHE, J .  (after stating the facts). TVe are of opinion, upon the facts 
of the case as stated in the petition and accompanying affidavits, that  
the petitioners are entitled to the writ. 

The writ of assistance is a novel process in this State. We believe i t  
is the first time an application has been made to any Court in this State 
for such a writ. But it has been frequently used in several of the States. 

It may be termed an equitable habere facias possessionem, for i t  is 
only issued from courts of chancery, and only in these cases when t,he 
courts have by their decree, caused lands to  be sold, in which case they 
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will complete the sale, by putting the purchaser in possession, when it  
js withheld by the defendant, or any one who has come into possession 
pendente lite. It is never issued except when the case is clear, and upon 
notice to  the person in possession,-and it  "is held to  be the appro- 
priate remedy to place the purchaser of mortgaged premises, under a 
decree of foreclosure, in possession, after he has obtained the Sheriff's 

deed." Herman on Executions, Sec. 353, and cases referred to on 
(411) margin. It is said by the same authority, in Sec. 354, that "all 

that is requisite to obtain a writ of assistance, as against the 
parties, and those claiming under them after the conimencement of the 
action, is to furnish to the Court proper evidence of a presentation of 
the deed to them, and a demand of the possession, and their refusal t o  
surrender it." A demand of possession it  would seem, is always neces- 
sary, but the presentation of the deed to the party in possession may be 
dispensed with, when it  is waived by the conduct of the parties, as in 
this case, when the party in possession was informed of the sale, the 
purchase, and the deed as registered, and he makes no question as to  
these facts, but positively refuses to  surrender the possession, and sets 
a t  defiance the demand of the purchasers. 

We are of opinion the petitioners are entitled to  the writ, and it  is so 
ordered. 

Writ allowed. 

Cited: Coor v. Smith, 107 N.C. 431; Exum v. Baker, 115 N.C. 244; 
Wagon Co. v. Byrd, 119 N.C. 464; Williams v. McFadyen, 145 N.C. 
159; Clarke v. Aldridge, 162 N.C. 329; Davis v. Pierce, 167 N.C. 137; 
Lee v. Thornton, 176 X.C. 210; Bank v. Leverette, 187 N.C. 746; 
Warehouse Co. v. Willis, 197 N.C. 477; Bohannon v. Trust Co., 207 
N.C. 164; Alexander v. Thompson, 211 N.C. 126; Gower v. Clayton 
214 N.C. 310. 

W. L. WHITE r. SNN JONES ET 4 ~ s .  

Costs. 

Where there is a fund in Court, which is afterwards adjudged to belong to the 
plaintiff, and pending the controversy a n  order is made allowing a reference 
fee in  the cause, which is paid out of the fund, and the final judgment is 
against the defendant for all of the costs, this sum so paid, is properly 
taxed in the costs, and must be paid by the defendant. 
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Motion in a cause pending in the SUPREME COURT, heard a t  February 
Term, 1886, thereof. 

The facts appear in the opinion. 

Messrs. R. F .  Armfield and John Devereux, Jr., for the plaintiff. 
Mr.  D. iM. Furches, for the defendants. 

SMITH, C. J .  At the last Term of this Court, upon the coming in of 
the  report of the Clerk, William H. Bagley, to whom i t  was 
referred t o  reform and correct the account before made out, in (412) 
accordance with the rulings thereon, i t  was adjudged, that  upon 
the payment into the office, of the sum of $4,049.20, ascertained to be 
in the hands of the receiver, the Clerk pay over to  the plaintiff W. L. 
White, $2,845.13, and to the defendant Jesse Bledsoe, $1,204.07, first 
deducting the costs which may be due by each, from his share, "in this 
Court, or the Superior Court of Wilkes County, in this action." An 
allowance was therein niade of $25 to the Clerk for his report, and i t  
was further adjudged that the said Jesse Bledsoe also pay the costs of 
the plaintiff's appeal. 

There had been allowed to M. L. R!tcCorkle, the former referee, the 
sum of $150, for his services in executing an order of reference, which 
was paid out of the fund, and should according to the final judgment, 
have been paid by the said Bledsoe, and this done by deducting that  
amount from his share, to replace the moneys so paid, and this would 
be accomplished by leaving that sum in the office, to  enlarge the plain- 
tiff's share. We so adjudge, and direct this to  be done. The plaintiff's 
motion to this effect is allowed. 

Motion allowed. 

Administrators-Heirs-Real and Personal Assets. 

1. The personal assets of a decedent a re  first applicable to the payment of his 
debts, and only such debts a s  are  left unpaid after exhausting the personal 
assets, can be satisfied out of his real estate. 

2. If the personal assets a re  wasted or misapplied by the administrator or 
executor, and he should be removed, the administrator de honis no% must 
exhaust the administration bond, or the estate of the executor, before he 
can proceed against the land in the hands of the heir or devisee. 

*ASHE, J., having been of counsel, did not sit  on the hearing of this case. 
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3. Where the personal estate is insufficient, or when i t  consists of slaves, which 
after being delivered to the next-of-kin, were lost by the vis major of 
war, the land becomes liable for the debts, and payment may be enforced 
against any tract, leaving those whose property may be taken, to obtain 
contribution from the other heirs or devisees, according to the respective 
value of the lands held by them. 

4. The rule whtich puts the personal in front of the real estate in the payment 
of debts, has reference to cases where both a re  in the jurisdiction of the 
Court. 

5. So, where a n  administrator had paid the entire personalty over to the next- 
of-kin, before paying all  of the debts, and he and the sureties on his ad- 
ministration bond were insolvent, except one surety, who was a non- 
resident, creditors can subject the land in the hands of the heirs, before 
they have exhausted the non-resident surety, and i t  is immaterial that  
such surety frequently returns to this State on visits. 

(413) CIVIL ACTION, in the nature of a creditor's bill, tried before 
MacRae, Judge, a t  Spring Tern?, 1884, of the Superior Court of 

MONTGOMERY County. 
This is an action, in the nature of a creditor's bill under the former 

practice, was commenced on August 11, 1877, and is prosecuted to sub- 
ject the personal estate of the intestate William P. 3lcRae in the hands 
of the defendant, C. W. Wooley, his administrator, if sufficient can 
be found, and if not, the lands descended to the heirs-at-law, who 
are also defendants, to  the extent of an ascertained deficiency, to  
the payment of his debts. The complaint alleges tha t  payment 
had been made by the administrator out of the personal estate, to 
the  distributees, which ought to  have been applied to the liabilities 
of the intestate, tha t  ought by these, to be now accounted for to the 
creditors. Upon the coming in of the answers, an order of reference 
was entered, without prejudice, to the Clerk, with directions to state 
the administration of the defendant Wooley, and to ascertain and 
report the payments made by him, on the distributive shares of the 
defendants. The report was accordingly made, and a t  Spring Term, 
1883, John A. Lilly, the creditor who began and prosecutes the action, 
filed a single exception, which was sustained, and the indebtedness 

shown in the trailscript from Montgomery Superior Court, de- 
(414) clared to be subsisting and in force against the intestate's estate. 

At Spring Term of the following year, the administrator filed 
exceptions also, and i t  m-as agreed tha t  the issues arising upon the 
pleadings, should be passed on by the presiding Judge, instead of a 
jury. Thereupon the Court found the facts, and made rulings of law 
thereon as follows: 

"I. Tha t  on the 11th of August, 1877, the defendant C. W. Wooley, 
and all the sureties upon his bond, as administrator of the estate of 
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W. P. McRae, deceased, were insolvent, except Wilborn Lassiter, and 
that  said Lassiter had converted his property into money, and removed 
to the State of Florida, but frequently returned to North Carolina on 
visits; that he was not insolvent, though a debt could not be collected 
out of him by the ordinary process of execution, but that he always had 
money. 

"And upon the foregoing facts found, i t  is considered that  the said 
Lassiter being solvent and frequently in this State, said bond was not 
insolvent. Plaintiff excepts. 

"11. That  this action is not barred by the statute of limitations: 
"I. As to the administrator, because he had not paid over all the 

assets to the distributees, the referee having found a balance still in 
his hands. Due advertisement was made by the administrator for 
claims against said estate. 

"2. As to the distributees, because they cannot set up the statute, 
unless the administrator can do so. 

"Defendants except. 
"It is admitted that the guardian has not obtained judgment against 

the administrator, as alleged. 
"And it  is therefore considered and adjudged that the plaintiffs have 

judgment against defendant C. W. Wooley, for the amount of their 
claims as reported by the referee, and that  the other defendants go 
without day." 

Froni which judgment the plaintiffs appeal to the Supreme Court. 

Mr.  John Devereux, Jr., (Mr. Jos. B. Batchelor was with (415) 
him), for the plaintiffs. 

No counsel for the defendants. 

SSIITH, C. J. (after stating the facts). It is a well understood rule 
in the adininistration of the estate of a deceased debtor, that  his per- 
sonal property must be first applied and exhausted, and the residue 
only of unpaid liabilities, can be satisfied out of his real property. If 
the representative into whose hands the personal effects come, make a 
distribution among the legatees or next of kin, he is personally answer- 
able therefor to the creditors. Bland v. Harfsoe, 65 N. C., 204. 

If the assets are wasted or misapplied, and the representative removed 
for misconduct, his successor, administering de bonis non, must sue on 
the administration bond and collect the amount of the devastavit, if the 
sureties are solvent, before he can proceed against the devised or 
descended lands. Latham v. Bell, 69 N. C., 135. ,4nd his application 
for license to sell the decedent's lands mill be refused, if the money so 
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misapplied can be replaced by an action against the former representa- 
tive, and his official sureties. Carleton v. Byers, 70 N .  C., 691. 

When there is no personal estate, or it is insufficient to pay the debts 
of the decedent, or when consisting in slaves, it is lost by the vis major 
of war, without default of the representative or of the legatee or next 
of kin, to  whom they have been delivered, the land becomes chargeable 
with the debts, and may be sold for their payment. Hinton v. White-  
hurst, 71 N .  C., 66, and payment may be enforced against any tract for 
the satisfaction of the indebtedness, leaving those, whose property may 
be taken, to  obtain contribution according to the respective values of 
the other lands held by devisees or heirs. 

I n  the present case, the obligors executing the administration bond, 
except one, are insolvent, and he, though possessed of property in 
another State, has none in this, and has become, since he executed the 

bond, a resident in Florida, and not accessible to  process issuing 
(416) from a home court. The Court ruled that  this fact was a bar to 

any remedy against the debtor's real estate, until the remedy 
against the solvent surety has been exhausted. No decided case or 
authority has been adduced to sustain the ruling, and the proposition 
does not command our approval. We do not understand the law to be, 
under the adjudications of the Courts, that  the creditor here residing, 
must pursue his remedy upon the administration bond, against a surety 
to  it  in a distant State, and exhaust this source, before he can resort t o  
the debtor's real estate, found in this State. The rule which puts the 
personal in front of the real estate, in payment of debts, has reference 
to  cases where both are within the jurisdiction of the Courts, and can 
be reached by process, and notdo cases where onIy the latter can be 
thus subjected. The policy of the law, looks to the payment of debts 
due to  home creditors, out of such property, whether real or personal, 
of the non-resident debtor, within the limits of the State, as is under 
jurisdictional control, and capable of being thus marshalled. It would 
be unreasonable, when the means of enforced payment, out of the 
debtor's lands, are here furnished, to  force resident or other creditors, 
to  follow the person and property of a surety, liable, not in person for 
the debt, but a guarantor of the fidelity of a principal, who has wasted 
or misapplied trust funds in his hands. The requirement that the per- 
sonal property of the deceased must be first applied, or redress souglit 
upon the bond given for its proper administration, and representing it, 
cannot, upon any just principle, be extended to a case where these 
resources are not accessible to  t'he process of the Court. 

The difficulties arising from permanent absence of both person and 
property, (for we do not attach importance to the fact that he fre- 
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SPEER v. JAMES. 

quently visits the State),  are scarcely less formidable in the way of 
coercing payment, than insolvency itself. When the Courts of the State 
can give its creditors redress upon property here, i t  will not drive them 
to seek it  in a foreign tribunal. This is the policy which underlies our 
attachment laws. 

It was error, therefore, to refuse judgment against the heirs- (417) 
at-law, subjecting the land fund to the payment of what could 
not be made out of the personal estate, and the ruling in this regard 
lnust be reversed. -4s the cause can be proceeded with to  greater ad- 
vantage and convenience in the Court below, it  is remanded. Let this 
be certified. 

Error. Reversed and Remanded. 

Cited: Xyme v. Badger, 96 N.C. 207; Lee v. Beaman, 101 K.C. 299; 
Brittain v. Dickson, 104 N.C. 554; Alston v. Hawkins, 105 N.C. 6; 
Clement v. Cozart, 107 N.C. 700; Brown v. McKee, 108 N.C. 395; 
Miller v. Shoaf, 110 N.C. 325; Lee v. McKoy ,  118 N.C. 526; Privott v. 
Wright,  195 N.C. 182. 

A. SPEER, ET ALS. V. J. H. JAMES, ADMIRISTRATOR, ET ALS. 

Sale of Lands for Assets-Statute o f  Limitations-Heirs. 

Where an administrator files a petition to sell the lands of his intestate to 
make assets, if the debts to be paid have not been reduced to judgment, the 
heir may plead that  they a re  barred by the statute, but when the demand 
has been reduced to judgment against the administrator, the heir is bound 
by the judgment unless he can show that  it n7as obtained by collusion and 
fraud, and is barred by i t  from setting up any matter which might have 
been pleaded by the administrator as  a bar in the suit against him. 

CIVIL ACTION, in the nature of a creditor's bill, tried before Mont- 
gomery, Judge, and a jury, a t  Spring Term, 1886, of the Superior Court 
of YADKIN County. 

This action, begun on January 18t11, 1882, as a creditor's suit, is 
prosecuted against the administrator and heirs-at-law of John Douglas, 
deceased, the intestate debtor, to enforce a sale of the descended lands 
for the payment of his debts. The only issue submitted to  the jury was 
this : 

Are the plaintiff's claims, or any of them, barred by the statute of 
limitations, or presumption of payment? 
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(418) Under instructions, the jury found against all the claims, 
except the judgment in favor of D.  E. Dobbins, administrator of 

Jesse Dobbins. The plaintiff offered in evidence a judgment in favor 
of A. Speer, for the sum of thirty-three dollars and eighty-three cents, 
against the defendant J .  H. Jameb, administrator of John Douglas, 
recovered before a Justice of the Peace on the 19th day of November, 
1880. The summons before the Justice was issued on the 3rd day of 
March, 1880. The cause of action was founded upon a bond under 
seal, due one day after date, and dated January 6tl1, 1863. 

Also, judgment in favor of J .  &I. Jones and J .  H. Williams, executors 
of C. W. Willianq for the sum of thirty-two dollars and ninety-one 
cents, against said administrator, recovered before a Justice of the 
Peace on the 3rd day of March, 1880. The summons before the Justice 
was issued on the 19th day of January, 1880. The cause of action was 
founded on a bond under seal, executed by the said John Douglas, on 
the 7th day of August, 1862, and due one day after date. 

Also, judgment in favor of Tennessee Phillips, for the sum of nine 
dollars, against said administrator, recovered before a Justice on the 
7th day of February, 1880. The summons before the Justice was issued 
on the 17th day of January, 1880. The cause of action was founded on 
a bond under seal, executed by the said John Douglas, deceased, on the 
6th day of September, 1862, due one day after date. 

It was agreed that  the said John Douglas died intestate in the month 
of February, 1873, and that  letters of administration were granted to  
the defendant, J .  H. James, on the 21st day of August, 1879. 

The plaintiffs insisted that the defendants mere bound by the judg- 
ments rendered by the Justices, and that  the time elapsing from the 
death of the said John Douglas, to  the time of the qualification of the 
defendant J .  H. James, as adn~inistrator, should not be computed in 
counting the time that  raises the presumption of payment or statute of 

limitations. 
(419) His Honor held that  the judgments against the administrator 

were not binding on the heirs-at-law of the deceased, when the 
summons issued after the time had elapsed raising the presumption of 
payment or statute of limitation, and that  the time elapsing between 
the death of said John Douglas, and the appointment of J. H. James, 
administrator, should not be counted out;  and instructed the jury t o  
render a verdict for the defendants heirs-at-law, to  all the claims, ex- 
cept the one in favor of John Macliie, assigned to Dobbins, on which 
no contest was made. 

The plaintiffs, A. Speer, Jones & Williams and Tennessee Phillips, 
excepted to  his Honor's ruling, and appealed to  the Supreme Court. 
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Mr.  C. B. Watson, for the plaintiffs. 
Mr. John Devereus, Jr., (Mr. J. B. Batchelor was with him), for the 

defendants. 

SMITH, C. J. (after stating the facts). The question presented by 
the appeal is, whether the heirs-at-law can go behind the judgments re- 
covered against the administrator, and set up as a defence t o  the bonds, 
the statutory presumption of payment, arising froni the lapse of time 
since their maturity, in like manner as if no action had been prosecuted, 
and no judgment rendered thereon. The ruling of the Court, we pre- 
sume, was predicated upon the decision in Bevers v. Parks, 88 N. C., 
456, i t  which it is held that in any proceeding instituted by the personal 
representative of a deceased debtor, against his heirs or devisees, to  
convert by sale the descended or devised lands to  the payment of debts 
barred by the statute of limitations, which defence the latter will not 
set up, the defendants may avail themselves of the bar to defeat the 
action. I n  this case, judgment, had been recovered against the plaintiff 
as administrator, and had itself become barred by the lapse of time. 
But the Court, near the close of the opinion, adds: "It is not necessary 
that  me should decide, nor do we undertake to  do so in this case, how 
far the heir may be bound by a valid subsisting judgment 
against the administrator, or to  what extent he may contest the (420) 
validity of the demand on which it is founded." 

The inquiry thus suggested and left unresolved, is presented in the 
present appeal for our determination. Before proceeding to consider it, 
i t  may not be amiss to refer to  Baker v. Webb, 2 N. C., 43, the only 
case bearing upon the subject found in our own adjudications. I n  this 
case, the plaintiff's title to  the land sued for, was derived from a 
sheriff's sale, and deed to a purchaser from whom he claims, under an 
execution issued in 1772, upon a judgment recovered against the 
executors of the deceased debtor, and which commanded the sheriff to  
"levy of the goods and chattels, lands and tenements in the hands of the 
esecutors," etc. The parties in whom the real estate of the deceased 
had vested, do not appear to have been in the action, and the proceed- 
ing was under the statute, 5 George, 2 ch., 5, which made lands in the 
hands of the heir, liable for the ancestor's debts, and it  was in reference 
to  the contention that such a sale would pass the estate in the lands, 
that  the words recited were used by Judge Macay. 

Soon after this decision was made, perhaps in consequence of it, was 
passed the act of 1784, Potter's Revisal, ch. 226, which, after declaring 
the existence of doubts, "whether the real estate of deceased debtors in 
the hands of their heirs or devisees, should be subject t o  the payment 
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of debts upon judgments obtained against the executors or administra- 
tors, in order therefore to remove such doubts in future, and to direct 
the mode of proceeding in such cases," proceeds to enact: 

"That in all suits a t  law, where the executors or administrators of 
any deceased person shall plead fully administered, no assets, or not 
sufficient assets to satisfy the plaintiff's demand, and such plea shall 
be found in favor of the defendant, the plaintiff may proceed to ascer- 
tain his demand, and to  sign his judgment; but before taking out execu- 

tion against the real estate of the deceased debtor, a writ or writs 
(421) sczre faczas, shall and may issue, summoning the respective 

heirs and devisees of such deceased debtor, to show cause why 
execution should not issue against the real estate, for the amount of 
such judgment, or so much thereof, as there may not be personal assets 
to discharge; and if judgment shall pass against the heirs or devisees or 
any of them, execution shall and may issue against the real estate of 
the deceased debtor in the hands of such heirs or de~isees,  against 
whom judgment shall be given as aforesaid." 

Section 5 provides that when the plea of a want of personal assets 
shall be found in favor of the defendant, the heirs and devisees thus 
brought in, may contest the truth of such findings, and upon their plea 
that  tlie personal representatives "have sufficient assets, or have wasted 
or concealed the same, the Court shall order the trial of a collateral 
issue" between them, which, if found against such personal representa- 
tive, "the original plaintiff shall have execution, not only against the 
goods and chattels of the deceased debtor, but against the proper goods, 
chattels, lands and tenements of such executors or administrators; any 
law or custon~ to  the contrary notwithstanding." 

The method of procedure provided in this statute, as the means of 
access to  the real estate, and by a sale and conversion in separate 
actions, a t  tlie instance of creditors, attended as it was with great 
expense and inconvenience, prevailed until the passage of the act of 
January 14th, 1847, which substitutes a single proceeding by the per- 
sonal representative against those to whom the lands have been devised 
or descended, for license to sell, and appropriate the proceeds in aid of 
the personal assets in payment of the decedent's debts, and is still in 
force. The Codc, Sec. 1436, et seq. The superseding enactment was 
manifestly not intended to  change the relations of the heir towards the 
party suing to  subject the lands, or to  confer new rights, not possessed 
when the process was by the scire facias, but leaving him as he was 
before, to  set up such defences as were then available, to substitute a 
single and more convenient proceeding for the sale of the land, con- 
ducted by the executor or administrator, for and as representing 

364 
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all the  creditors. The act of 1784, mas intended to  give the heir (422) 
a day in c o u r t a n  opportunity to  be heard, in showing why the 
land should not be sold, and to settle the doubt whether this could be 
done, as contended in the case referred to, without his presence. The 
inquiry then is, what will the heir say when he is brought into Court by 
the service of the scire facias, "why execution should not issue against 
such real estate for the amount of such judgment, or so much thereof 
as there may not be personal assets to  discharge?" 

Very soon after the enactment, it was held to be unnecessary to issue 
any process to the administrator, as he continued in court until every 
controversy which the heir might raise by his plea that  the administra- 
tor has, or ought to  have, assets, is settled. Alston v. Summer's Heirs, 
3 N. C., 404, (609). 

I n  Trimble v. Jones, 7 X. C., 579, a plea by the heirs that the 
descended lands had all been sold to satisfy prior judgments, was de- 
clared to be no defence, because the judgment is not rendered against 
the heirs personally, but against the Lands, and such plea is but a de- 
fence of thc titles of the purchasers, acquired under such sale, which the 
creditor, by a second sale, may dispute, and this he cannot do, unless 
allowed to  proceed. Delivering the opinion, HALL, J., says: "The heirs 
are a t  liberty to  plead many pleas when the scire facias is served on 
them, which, if true, would prevent judgment passing against them. 
They might plead tha t  the executor or administrator had not fully 
administered, but had assets; that  the judgment against the executor 
or administrator was obtained by fraud, etc." But  i t  is not intimated 
that  the judgment is inoperative as to  them, and tha t  they could inter- 
pose any objection, as if none had been rendered, to the demand in its 
original form. The judgment is considered when infected with no 
fraud, or the result of collusion, as establishing the debt, and to  put i t  
out of the may, n u s t  itself be impeached. It is the duty of the personal 
representative to  protect the deceased against unfounded claims, and in 
the absence of evidence of fraud or collusion, i t  must be pre- 
sumed he has done so, in an adversary action, and hence, when (423) 
not assailed by the heir in the manner allowed, subsists in full 
force, for subjecting all the estate of the debtor, real as well as[personal, 
the one after the other, to the payment of his liabilities. 

The very language of the process shows this limitation upon ad- 
missible defences, for i t  summons him, not to show cause why judgment 
should not be entered, but "why execution shall not issue for the amount 
of such judgment," ascertaining and determining, when bona fide, the  
fact of the indebtedness. The practice, we believe, under the  act, has 
been uniform and consistent with this interpretation of the law, during 
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the sixty years of its operation, and we kno:~~ of no adjudication to the 
contrary. In  Carrier v. Hampton, 33 N. C., 307, RUFFIN, C. J., refer- 
ring to the question of assets raised by the heir, says: "That is a col- 
lateral issue, and the creditor stands by awaiting the result, for the 
sake of the right of the other parties as between themselves; for the 
law supposes the creditor is to be paid a t  all events, by the one side or 
the other, whichever has the estate of the debtor, that  is then charge- 
able; and to that end, if the issue be found against the executor, it gives 
the creditor execution de bonis testatoris, et si non, de bonis proprzis. 

The same principle tha t  governed in the former, enters into and 
qualifies the existing statutory mode of proceeding against the land, 
and the same and no other defences are open to the terre-tenant in 
either. His relations to the adversary party, remain the same and un- 
changed. If he could not before, neither can he now, raise issues con- 
cluded by the judgment, unless the judgment itself be impeached. 

I n  the present case, the defendants, who have the inheritance, seek 
to disregard the j~ldgments as nullities, and to  set up a presumption 
under the old law, raised from the lapse of time, or full payment of the 
bonds, reduced to judgments a short time before the commencement of 
his suit, and just after the expiration of ten years from their maturity, 

deducting the time of the suspension of the acts of limitation, 
(424) whereof during six years, there  as no administration on the 

debtor's estate after hls death, and no one to sue. I n  Xoore v. 
Edwards, 92 N. C., 43, it is held, tha t  in a creditor's suit, one of them 
cannot go behind a judgment, recovered in another action by a different 
creditor against the administrator, and contest the validity of the 
original claim, because the cause of action was then barred by the 
statute of limitations and might have been defeated, had the defence 
been set up ; though ally creditor may resist another's demand, when in 
consequence of a dcficieiiey of assets to pay all, he is interested in 
having it excluded, and pleads the bar. Wordsworth I,!. Davis, 75 N. C., 
159; Oates v. Lilly, 84 N. C., 643; Dobson v. Simonton, 93 N. C., 268. 

If an interested creditor may not go behind the subsisting judgment, 
why shall the terre-tenant be allowed to do so, TI-hen there is no sug- 
gestion of fraud, collusion, or any unfairness practiced in procuring it? 

So a judgment against an administrator, is evidence of the debt, both 
against him and the sureties on hi.. bond, when put in suit against all. 
Armistend v. Hnrramond, 11 N. C., 339, decided before the act of 
December 31st, 1844, and Strzckland v. Murphy, 52 K. C , 242, decided 
since its passage. The Code, Sec. 1345. And why should it be other- 
wise, when the debtor's own land is to  be made liable? 
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BI,ACI~WELL M'F'G Co. u. RIGELWEE. 

We distinguish this case from that of Bevers v .  Parks, supra, in that 
the defence arose after judgment, and its validity was not called in 
question as a binding judicial determination, while here the judgment 
itself is treated as a nullity. We cannot extend the former ruling to 
the facts of this case. There is error, and there must be a new trial. 
Let this be certified to the Court below. 

Error. Reversed. 

Cited: Syme zl. Badger, 96 K.C. 210; Andrews v .  Powell, 97 N.C. 171; 
Smith v .  Brown, 99 N.C. 385; Halliburton v .  Carson, 100 N.C. 111; 
Lee v.  Beaman, 101 N.C. 298; Smith v .  B7*own, 101 N.C. 349; Brittain 
v. Dicksoa, 104 N.C. 551; Proctor v. Proctor, 105 N.C. 224; Lassiter v. 
Upchzwch, 107 N.C. 415; Long v .  Oxford, 108 N.C. 281; Woodlief v. 
Bragg, 108 X.C. 573; Tdley u. Bivens, 112 N.C. 349; Byrd v. Byrd, 
117 N.C. 525; Lee v. McKoy, 118 N.C. 523, 525; Hinton v. Pritchard, 
126 N.C. 10; NcArthur v .  Grzfith, 147 N.C. 547; Best v. Best, 161 N.C. 
516; Barnes 11. Fort, 169 S .C .  435; Mc-ZTair v. Cooper, 174 N.C. 567. 

THE BLACKWELL DURHAM TOBACCO GO. v. J. H. McELWEE. 

Trade-Marks-Injunction-Pendency of Another Action. 

1. While the Court is slow to pass upon disputed issues upon em parte affi- 
davits, yet where, in a motion to continue a restraining order to the 
hearing, it  appears that  the injury sought to be enjoined, is continuous, 
and the damage very difficult of ascertainment, or when the damage is 
irreparable, the Court will act  upon the proofs, and continue the restrain- 
ing order, if an apparent case is made out, unless continuing the order to 
the hearing would work greater injury to  the defendant than is reason- 
ably necessary for the protection of the plaintiff. 

2. I n  common injunctions, where proceedings a t  law are arrested by the  in- 
junction, the rule is to dissolve it ,  when the allegations in the complaint 
are  fully and fairly denied by the answer; but special injunctions, which 
are  in aid of a suit pending, and whose object is to secure to the plaintiff 
the benefit of the action, will not be dissolved, mhen it  appears to the 
Court, by affidavits or otherwise, that  there is probable ground for the 
primary equity, and a reasonable apprehension of irreparable loss. 

3. The answer under the present practice, in a n  application to vacate a n  in- 
junction, is itself but an affidavit when verified, and the plaintiff may 
introduce other affidarits to support the allegations in his complaint. 

4. Under the present practice, the answer is not, as  i t  mas formerly mhen 
responsi7-e to the bill, and fair  and frank in its statements, conclusire on 
the subject of the dissolution of a n  injunotion, but only has the effect of 
an affida~it.  

367 
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5. The defendant is not bound to plead a set-off or counter-claim, but may make 
i t  the subject of a n  independent action. 

6. In  order to support the defence of another action pending, the two actions 
must be between the same parties. So, where the defendant in one suit, 
is the plaintiff in another, in both of which actions the title to the same 
trade-mark is brought in question, the pleas of another action pending will 
not avail him in an action b r  the assignee of the defendant in the first 
suit in regard to the title of the same trade-mark. 

7. I t  seems, that  the name of a town or locality cannot be exclusively appro- 
priated a s  a trade-mark. 

Motion to dissolve a restraining order, theretofore granted in a CIVIL 

ACTION, pending in the Superior Court of DCRH.~~\I County, 
(426) heard before Shepherd, Judge, at Chambers, in Louisburg, on 

the 1st of May, 1885. 
His Honor continued the injunction to the hearing, and the defendant 

appealed. 
The facts appear in the opinion. 

Messrs. W .  $8. Fuller, John W .  Graham and E.  C. Xnzith, (Messrs. 
Thos. Ruffin, T .  C .  Fuller and Geo. H .  Snow, were with them on the 
brief), for the plaintiff. 

Mr. John Devereux. Jr., (Mr .  Jos. B. Batchelor ulas with him), for 
the defendant. 

S ~ ~ I T H ,  C. J. The present action, begun on April 11, 1885, is prose- 
cuted for the two-fold purpose of restraining the further use by the 
defendant of a trade mark or device, in which the plaintiff claims an 
exclusive proprietary right, upon packages and boxes of tobacco of de- 
fendant's own manufacture, and to recover damages for its past un- 
authorized use. The plaintiff's trade-mark, shown in an exhibit ac- 
companying the complaint, is impressed upon smooth polished paper, 
of a peculiar color, in gilt letters, forming the sentence, "Genuine Dur- 
ham Smoking Tobacco," the first two words above, and the last two 
below the picture, a side view of a fair sized bull, and followed by the 
names of preceding manufacturers, to whom the plaintiff succeeds in 
the alleged right to  the sole use of the label. The defendant uses a 
similar label, upon the same kind of paper, upon his own package of 
manufactured tobacco, bearing the words, "Genuine Ante-Bellum Dur- 
ham Smoking Tobacco," with a like form of a bull, interposed between 
the words "Bellum" and "Durham," and separating them into lines 
above and below the figure, and followed by the defendant's name and 
place of business at "Statesville, N. C." 
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The essential similarity in the trade-marks and devices used by the 
contestant parties, clearly shows an invasion of the plaintiff's proprie- 
tary right, and this seems not to be controverted, if, as alleged, 
by prior appropriation on the part of those from whom the (427) 
plaintiff claims it, i t  is exclusive in them. 

In  Blackwell v. Wright, 73 K. C., 310, the plaintiff, a precedent 
claimant of the same trade-mark, prosecuted an action against the de- 
fendant for a similar alleged infringement in the use of the words, "The 
Original Durham Smoking Tobacco," with the representation of the 
head only, and not the full form, of some bovine animal. I t  was de- 
cided that  the defendant had violated no right of the plaintiff's in using 
his peculiar label, and the Court said: T o r  can the word 'Durham,' 
the name of the town where both parties are doing business, be ex- 
clusively appropriated as a trade-mark. The word 'genuine' is unlike 
the word 'original,' used by the defendant, and the words (smoking to- 
bacco,' a thing in general use by that name, of course is not pretended 
to be the subject of appropriation." 

The opinion delivered by Mr. Justice BYI~UM concludes as follows: 
"To our mind, the plaintiff does not disclose a case which entitles him 

to injunctive relief, or to an action for damages. The term 'Original 
Durham Smoking Tobacco' seems a fair set-off to 'Genuine Durham 
Smoking Tobacco,' etc." 

The infringement of the plaintiff's proprietary right, if any has been 
made, consists essentially in the appropriation by the defendant to  his 
own use, of the figure of the bull, to  which the description of the kind of 
goods, and the attached name of the manufacturer, are merely inci- 
dental. Such seems to be the result of the ruling in the former suit, 
there being no such resemblance between the figure of the head or front 
part of the animal, and his full form, as was calculated to  deceive a 
purchaser, and subtract from the sale of the plaintiff's own manu- 
factured goods. The present defendant, unlike the defendant in the 
other case, exhibits upon his label the same full sized side view of the 
bull, and unless he has authority to  do this, is invading the plaintiff's 
rights in the premises. It is a very unsatisfactory way of settling a 
disputed fact, averred and denied in the pleadings, and upon 
which the whole controversy depends, by the introduction of (428) 
ex parte affidavits, upon a preliminary motion for a restraining 
order, instead of upon issues tried a t  the final hearing, upon evidence 
taken, and subject to  cross examination, so often necessary in eliciting 
the x-hole truth of the matter. But when, as here, the injury is con- 
tinuous, and the damage very difficult of estimate, if reparable when 
ascertained, it is the duty of the appellate Court to act upon the proofs 
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adduced, and interpose for the plaintiff's protection, when an apparent 
case for relief is shown, unless in doing so the restrained party may be 
subject to greater damage than is reasonably necessary for the plain- 
tiff's security. 111 this view, and upon examination of the evidence, i t  
s e e m  plain, that whlle the plaintiff has, the defendant has not, the 
right to the use of the trade-mark, in the sale of manufactured smoking 
tobacco, which each is engaged in selling, and that pending the action 
and before the final hearing, the defendant ought not to  be allowed to  
use the figure of the bull, as he is now using it, upon his labels, on the 
plaintiff's giving an adequate undertaking, with sureties, for the de- 
fendant's indemnity against all losses in sales which he may sustain in 
consequence of the temporary injunction. 

The appellant's exceptions, five in number, are as follows: 
"I. That his Honor erred in granting the motion to  continue the in- 

junction, when defendant's answer was fair and candid, and in response 
to thc complaint, and it unequivocally denied plaintiff's right and title 
to the exclusive use of the trade-mark from using which the defendant 
is restrained. 

',2. His Honor erred, because the record of the suit in Iredell Superior 
Court, which is a part of the record in this case, shows that a t  the time 
of the brmging of this action, there was another action pending in Ire- 
dell Superior Court for the same cause of action, and in which plaintiff 
might have had this injunctive relief, if entitled to it. 

"3. His Honor erred in hearing affidavits on the part of plaintiff t o  
prove his title, when it  was denied in the answer. 

(429) "4. His Honor erred in granting the continuance of the in- 
junction, because it  was a great and unreasonable hardship on 

defendant. 
"5. Because any loss of plaintiff by defendant user of the trade-mark. 

even if wrongful, could be compensated in securing damages." 
The proposition involved in the first exception, rests upon a misap- 

prehension of the practice in equity. The distinction is overlooked, be- 
tween common and special injunctions, which are explained in Heilig v. 
Stokes, 63 N. C., 612; Jarman v. Sanders, 64 N. C., 367, and numerous 
other cases. I n  the former class, when proceedings a t  lam7 are arrested 
by an interlocutory restraining order, the rule was to  dissolve the in- 
junction when the plaintiff's allegations were fully and fairly denied, 
and this necessarily so, since in such case there is no evidence to  sus- 
tain it. Dyche v. Patton, 43 N. C., 295; Capehart v. Mhoolz, 45 N. C., 
30; Mimms v. McLean, 59 N. C., 200; Jones v. McKenzie, Ibid., 203; 
Perry v. Michaux, 79 N. C., 94. 
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But a special injunction in aid of a suit begun, and to secure to the 
plaintiff the full benefit of its successful prosecution, as contemplated 
in The Code, Sec. 334, et seq., is allowed, "when it shall appear by the 
complaint, that the plaintiff is entitled to the relief demanded, and such 
relief, or any part thereof, consists in restraining the commission or 
corrtznz~ance of some act, the comn~ission or continuance of which 
during the litigation, would produce injury to  the plaintiff." Sec. 338, 
par. 1. And so it  may be continued, when upon affidavits i t  is made 
to appear so to the Court, that there is probable cause in regard to the 
primary equity, and a reasonable apprehension of irreparable loss un- 
less it remain in force. Blossom v. Van A?nringe, 62 N. C., 133. 

The ansm-er, under the present practice, in an application to  vacate 
or modify an injunction issued upon the complaint and its supporting 
affidavits, is itself but an affidavit when verified, and then the plaintiff 
may produce other proofs in support of the order-The Code, Sec. 344 
and Xec. 345-and this presupposes action on the part of the 
Judge, based upon the consideration of all the evidence. The (430) 
answer is not now, as formerly, when responsive to  the bill, and 
fair and frank in its statements, conclusive upon the question of a dis- 
solution of the restraining order, but in the words of the statute, (Sec. 
344), "A verified answer has the effect only of an affidavit." Howerton 
v. Sprague, 64 K. C., 451. So as to new matter in avoidance. Wilson 
v. Mace, 55 N. C., 5. 

I. The next exception is, that the relief sought, could have been ob- 
tained in another precedent action, wherein the same controversy arises, 
and the relations of the litigant parties are reversed. 

There is no obligation imposed upon the defendant to bring forward 
a set-off or defence to an action. He may make it the subject of an 
independent action of his own. 

11. The parties to  the actions are not the same. 
The first is brought by the present defendant, ilIcElwee, against 

three persons, William T. Blackwell, Julian S. Carr and J. R. Day, 
who, as parties to the firm of Wm. T. Blackwell & Co., are charged with 
infringing his right to  use the same trade-inark, while the present suit 
is prosecuted by an incorporated company, which claims an exclusive 
property in the trade-mark, derived from the original owner, through 
the said Blackwell. There is then no former pending suit, which ob- 
structs the prosecution of this. Williams v. Clouse, 91 N. C., 322; 
Pendleton v. Dalton, 92 N. C., 185. 

The remaining three exceptions are disposed of in what has already 
been said. 
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We by no means intend to interfere with the ultimate determination 
of the conflicting claims to the trade-mark upon the final hearing on 
the proofs. We only say, upon the present aspect of the case before us, 
there is reasonable ground for interposing to prevent the continued use 
of the trade-mark, until that  issue is tried. Let this be certified. 

No error. Affirmed. 

Cited: McElwee v. Blackwell, 101 K.C. 194; Dickens v. Long, 109 
N.C. 172; Moore v. Sugg, 112 N.C. 235; Shankle v. Whitley, 131 N.C. 
169; ~Maz~ney v. Hamilton, 132 N.C. 306; Solomon v. Sewerage Co., 
133 N.C. 150; Cobb v. Clegg, 137 N.C. 159; Taylor v. Riley, 153 N.C. 
203; Zeiger v. Stephenson, 153 N.C. 530; Cook v. Cook, 159 N.C. 50; 
Sanders v. Ins. Co., 183 N.C. 67; Tobacco Asso. v. Bland, 187 K.C. 360; 
Cameron v. Cameron, 235 N.C. 85; Huskins v. Hospital, 238 N.C. 361. 

Certiorari-Appeal. 

1. Where, by agreement, the trial Judge takes the papers and renders judg- 
ment in  vacation as  of the Term, the appeal should be Term of the 
Supreme Court next after the Term of the Superior Court as  of which the 
judgment is rendered. 

2. A certiorari in lieu of an appeal, will not be granted when applied for  after 
the Term to which the appeal should have been brought has expired. 

Application by the defendant for certiorari in lieu of an appeal, filed 
a t  October Term, 1885, of the SUPREME COURT. 

The action was tried at Spring Term, 1884, of the Superior Court of 
SURRY County, before Gilmer, Judge. 

The material facts are substantially these: An action was pending in 
the Superior Court of the County of Surry, a t  Spring Term, 1884, 
thereof. I n  pursuance of an order before that  term made therein, 
certain land had been sold, and report of the sale made. The plaintiff 
moved to set the sale aside and vacate the order authorizing the same, 
which motion was then argued, and it  was agreed by the parties, that 
the Court might take time to consider of it, and in vacation, give 
judgment as of the Term mentioned. 

Afterwards, in October of the same year, the Court made an order 
setting the sale aside, and directing a resale of the land. From this 
order, the defendants and the purchasers a t  the sale, appealed to this 
Court. 
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Mr. Geo. T I .  Strong, for the p1ainti.g. 
Mr. C. B. TT'afson, for the defendants. 

MERRIXOS, J .  (after stating the facts). The appellants and appellee 
having failed to  agree upon a statenient of the case upon appeal, 
the Court did not promptly settle the case upon appeal as it (432) 
ought t o  have done. It seems, that the Judge took the papers 
for the purpose, in February, 1885, and kcpt them until some time in 
the present year, when he settled the case for this Court. 

At the last October Term of this Court, (December l s t ) ,  this appli- 
cation was made, and prior to that time, no steps had been taken here 
to  bring up the appeal. 

Strictly, the appeal should have been brought up to  the October 
Term, 1884, of this Court, for the appeal was taken from an adjudica- 
tion made as of Spring Term, 1884, of the Superior Court. I t  appears 
that the order appealed from, was made shortly before the Fall Term, 
1884, of the last named Court. Nevertheless, the appeal might have 
been brought up promptly to the proper term here, although the case 
had not been settled upon appeal, and a certiorari might have been 
applied for to bring up the case when settled. This mas not done, 
holyever, nor was it  brought up to  the Spring Tern?, 1885, of this Court, 
nor mere any steps taken for that purpose, until the filing of this appli- 
cation at the last October Term. 

If it be grantcd that there was reasonable excuse for failing to bring 
the appeal here a t  the first Term after which it was taken, and if it 
could not after that  be brought, because the Judge who made the order 
appealed from, had the papers away from the Clerk's office for nearly 
a year after he first received them, to settle the case upon appeal, this 
was no reasonable or sufficient excuse for failing to make this applica- 
tion at Spring Term, 1885. I t  might, so far as appears, just as well, 
and ought in any case, to  have been made at that Term. It was not 
a matter of discretion with the appellants when they would bring up 
their appeal. The appellee had rights to  be regarded-he had the right 
to  have it heard and determined according to the course of the law, and 
to this end the appellants were bound to prosecute their appeal with 
reasonable diligence, and to be vigilant in that respect. I n  Suiter v. 
Brittle, 92 iiT. C., 53, this Court said: "The rule is plain and well 
settled, tha t  appeals must be brought to  the next Term of this 
Court after they are taken, and if for any cause they fail to  get (433) 
here, proper steps must be taken a t  that Term to bring them up, 
else the appeal will be lost. There may be possible cases where this 
rule might be relaxed, but this case is clearly not one of them." Pitt-  
man v. Kimberly, 92 N. C., 562. 
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No facts appear that take the present case out of the ordinary rule. 
The fact that the Judge had the papers in the action, so that a tran- 
script could not be sent up, was no excuse for failing to make this 
application a t  least a t  the Spring Term, 1885. That the papers were 
absent from the proper files in the Clerk's office; that  the Judge had so 
long delayed to settle the case upon appeal; was imperative cause for 
making the application a t  the Term last mentioned. It was the duty 
of the appellants to apply then, and the law so required, if they would 
thereby save their lost appeal. As the facts appear, i t  was manifest 
neglect that  i t  was not then made, and the appellants lost their appeal, 
and, as well, their right to  the writ of certiorari as a substitute therefor. 
The application must be denied, and the petition dismissed. It is so 
ordered. 

Motion denied. 

Cited: Kurrell u. Hughes, 120 N.C. 278; Todd v .  Mackie,  160 N.C. 
359. 

C .  A. LITTLE v. B. A. BERRY ET ALS. 

Executors-Administrators w i th  the Wi l l  Annexed. 

Where the executor dies, the next-of-kin, in the order named in the statute, or 
his appointee, is entitled to administration with the will annexed, in  
preference to the highest creditor. 

Petition for the appointment of an administrator, heard on appeal 
from the Clerk of the Superior Court of BURKE County, by Avery,  

Judge, a t  Chambers in Morganton, on July 17, 1885. 
(434) This was a petition to the Clerk of the Superior Court of 

Burke County, by C. A. Little, to  be appointed administrator de 
bonis non,  cum testamento annexo, of John Sudderth, deceased. 

John Sudderth died on the day of , 1865, leaving a last 
will and testament, in which he appointed Joseph Corpening, TV. J .  
Sudderth, and - Sudderth executors thereof. All of the executors 
qualified, and took upon themselves the burden of executing the will, 
but each of them died intestate, and C. A. Little was appointed ad- 
ministrator of Joseph Corpening, and R. J. Halliburton administrator 
of TV. J .  Sudderth. The testator left three children surviving him, 
to-wit, W. S. Sudderth, John R. Sudderth, and A. E .  Sudderth, who 
intermarried with R. D. Combs, of whom A. E .  Combs alone survives. 



N. C.] FEBRUARY TERM, 1886. 

This was a contest before the Clerk, between the different claimants, 
for the right to  administer upon the estate of John Sudderth. There 
was a notice served on R. D. Combs and wife, the latter of whom was 
the next-of-kin of the said John Sudderth, to  show cause why they 
should not be held to have renounced their right to  administer on his 
estate, and why the petitioner C. A. Little, as the highest creditor, 
should not have the letters of administration issued to him. A. E. 
Combs and R. D. Combs appeared before the Clerk, and insisted that  
she, as next-of-kin, was entitled to  the administration, and had the 
right to  designate some suitable person to be appointed in her place, and 
accordingly did designate B. A. Berry, as a competent and suitable 
person to be appointed. 

The Clerk, holding that the appointment of an administrator, under 
the circumstances of the case, was a matter within his discretion, ap- 
pointed B. A. Berry, administrator de bonis non of John Sudderth, Cum 
testamento annexo, who gave bond as required by law. From the 
ruling of the Clerk, C. A. Little appealed to  the Judge of the district, 
and the cause coming on to be heard before Avery, Judge, a t  Chambers, 
on the 17th day of July, 1885, and being heard upon argument of 
counsel for all parties to the proceeding, and the Court having by 
consent taken the papers in the case until the Fall Term, 1885, (435) 
of the Superior Court of Burke County; and the Court being of 
opinion, and holding, that  the Clerk erred in appointing B. A. Berry 
administrator as aforesaid, after finding as a conclusion of law, that  
Anna E. Combs had the first right to  administer, as the only surviving 
child of said John Sudderth, and assigning as a reason for said appoint- 
ment, that  R. D. Combs and wife had designated said B. A. Berry, as a 
suitable person to administer in their stead: It was therefore con- 
sidered and adjudged that the judgment of the Clerk be reversed and 
vacated, and that the matter be remanded to the Clerk, to  the end that  
he may proceed to appoint an administrator of the estate of said John 
Sudderth. From the judgment of the Court, B. A. Berry appealed to 
this Court. 

MY. C. M ,  Busbee, for the plaintiff. 
S o  counsel for the defendants. 

ASHE, J. (after stating the facts.) The judgment of his Honor in 
the Court below, reversing and vacating the judgment of the Clerk, 
seems to have been founded upon that  ground, that  the Clerk granted 
letters of administration de bonis non, cum testamento annezo, t o  
B. A. Berry as the appointee of Combs and his wife. His Honor con- 
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cedes that  Combs and his wife, as next-of-kin, were entitled to  the 
letters, but that they had no right to  designate the person who should 
be.appointed in their stead, and it  was error in the Clerk to  grant the 
letters to  Berry, on the ground it  was a matter within his discretion. 
We are informed by the pleadings in the case, that  John Sudderth died 
in 1865, but there is nothing in the case to  show when his will was 
proved, or when his executors were qualified, and it  is therefore un- 
certain whether the letters testamentary were granted to his executors 
before the 1st of July, 1869, or not-and hence me are unable to see 

whether the law applicable to  granting of administration, in force 
(436) before that  time, applies to this case. If the letters mere granted 

prior to that time, then by reference to  the case of Sutton v. 
Turner, 53 N. C., 403, we find that it was held by this Court, that "The 
right of any person to the grant of adininistration upon the estate of a 
decedent, depends upon the statute on that subject, which applies only 
to the cases of persons dying intestate. Whenever the deceased has 
left a will, the Courts of Ordinary have a discretionary power, in the 
event of there being no executor named in the will, or if those nomi- 
nated die, or refuse to  qualify, to  appoint any person to administer 
with the will annexed." Under this decision, the Clerk had the dis- 
cretionary power to grant letters to Berry. But we confess we do not 
comprehend h o ~  such a construction could have been given to the 
statute. For the statute referred to, was Rev. Code, Ch. 46, Sec. 2, 
which expressly provides that  where there is a d l ,  and the executor 
shall refuse, etc., that administration shall be granted to the widow, 
etc. It reads, "JFThen any person shall die intestate, or having made a 
will, if the executor shall refuse to prove the same or qualify, admin- 
istration shall be granted to the widow, and after her to the next-of-kin, 
or to both, a t  the discretion of the Court." The learned and pains- 
taking Judge who spoke for the Court in that  case, could not have had 
the statute before him when he wrote the opinion. But even Homer 
would sometimes nod. If, however, the will was proved, and letters 
testamentary were granted after the 1st of July, 1869, then The Code, 
Sec. 2160, applies, by which it is provided that,  "If there is no executor 
appointed in the mill, or if a t  any time, by reason of death, incompe- 
tency adjudged by the Clerk of the Superior Court, renunciation actual 
or decreed, or removal by order of the Court, or on any other account, 
there is no executor qualified to act, the Clerk of the Superior Court 
may issue letters of administration with the will annexed, to  some suit- 
able person or persons, in the order prescribed in the chapter entitled 
Executors and Administrators," and the order there prescribed is "1st. 
To  the husband or widow. 2nd. To the next-of-kin in the order 
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of their degree, etc. 3rd. To the most competent creditor, etc. (437) 
4th. To any other person legally con~petent." 

According to these provisions of The Code, R. D. Combs and his wife 
mere clearly entitled to letters of administration d. b. n. c. t. a. on the 
estate of John Sudderth, as his next-of-kin, and, being so entitled, they 
had the right to  decline the letters, and designate some suitable person 
to be appointed in their place and stead. I n  Wallis v. Wallis, 60 N. C., 
78, which was a contest like this, between the widow and one of the 
highest creditors, for letters of administration on the decedent's estate, 
and they were granted to  the widow; but i t  appearing that  she was only 
seventeen years old, an appeal was taken to the Superior Court, and 
thence to  this Court, where PEARSON, C. J . ,  delivering the opinion, held 
that  she could not be appointed until she arrived a t  full age, but that 
the Court might have granted letters of adnlinistration to  some other 
person durante minore aetate, so that  when she arrived a t  full age, the 
general letters of administration could be granted to her, or the Court 
might have granted administration to  such person as she should ap- 
point. S. P. Ritchie v. McAuslin, 2 Pu'. C., 220. 

But take the case either way, whether the letters were granted before 
or after the first of July, 1869, we think, by reference to  the statutes 
and the decisions cited, the Clerk had the right to appoint the person 
designated by the next-of-kin, in preference to the largest creditor, and 
it can make no difference whether lie should have assigned, as a reason 
for his judgment, that  it was a matter of discretion, since he exercised 
it  in favor of the appointee of the next-of-kin. 

There is error, and the judgment of the Superior Court is therefor 
reversed, and that  of the Clerk affirmed. Let this be certified to the 
Superior Court of Burke County. 

Error. Reversed. 

Cited: Williams 1;. Seville, 108 K.C. 561; I n  re Meyers, 113 N.C. 
548; Boynton v. Heartt, 158 N.C. 491, 495; I n  re Estate of Smith, 210 
hT.C. 624; In  re Estate of LofEin, 224 N.C. 232. 
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(438) 
C. W. GRIFFIN v. J. C. HASTY ET AL. 

lVegotiable Instrument-Contrach--Consideration-Public Officer- 
Shel-iff. 

1. The transferee of a negotiable instrument after maturity, takes i t  subject 
to all the defences to which i t  was exposed when held by the transferror. 

2. Contracts mill not be enforced when resting on a consideration against good 
morals, public policy, or the common or statute law. 

3. When the illegal consideration enters into and forms a part of one entire 
and indivisible consideration, or if there be several stipulations in the 
contract, some legal, and some illegal, the entire contract is void. 

4. A contract to indemnify a public officer for doing an act which he ought to do 
is valid; one to indemnify him for doing an act which he ought not to do, 
or for omitting to do a n  act  which he ought to do, is void. 

5. Where there is real doubt as  to the ownership of personal property and the 
sheriff's right to sell, he may refuse to do so unless the plaintiff in the 
execntion indemnify him. 

6. Where, in such case, there are  se17eral judgment creditors, some of whom 
refuse to give the indemnity, the sheriff may apportion the proceeds of the 
sale among such as indemnify him, to the exclusion of the others. 

7 .  Where a sheriff had levied on personal property, alleged to belong to the 
judgment debtor, and upon its being claimed by a third person, released 
the levy and took a bond to indemnifq. him, in case he should be amerced, 
such bond of indemnity is void. 

CIVIL ACTION, tried before Shipp, Judge, a t  Fall Term, 1885, of the 
Superior Court of Union County. 

This action, begun before a justice of the peace, and removed by 
defendants' appeal to the Superior Court, is for the recovery of the 
amount due on a note under seal, executed by the defendants, to  J. W. 
Griffin, sheriff of Union County, and assigned by him to the plaintiff, 
for a valuable consideration. The claim is resisted upon an allegation 

of illegality in the consideration, and in the transaction in which 
(439) it originated. The pleadings before the justice are drawn out at  

great length, and the facts upon which the defence rests, stated 
in detail. After several continuances, the cause came on for trial a t  
Fall Term, 1885, and it was agreed that  the Judge should take the 
papers, find the facts, and render judgment a t  Chambers. 

His Honor found the facts as follomw: 
"The note in suit was given to J. W. Griffin, who was a t  the time 

Sheriff of Union County. He then had in his hands an execution 
against the defendant Hasty, in favor of one Houston, which was levied 
upon personal property, which property was claimed by another per- 
son, who had a mortgage on it, and asserted his title to  i t ;  the defendant 
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in the execution resisted the officer a t  the time he took possession for 
t h e  purpose of sale. The officer was the deputy of the  Sheriff, and, 
when resisted, immediately telegraphed to  the Sheriff. Thereupon the 
Sheriff went to the place, some distance from the ton-11. The Sheriff had 
previously advertised the property for sale, and had taken bond for its 
delivery, and had postponed the sale, from time to tinie, a t  the request 
of the defendant in the execution. 

"When the Sheriff went to  the place, he and the defendant had some 
negotiation, and agreed to settle upon the following terms: 

"The defendant was to pap so much money a t  the tinie, and give a 
note for the balance of the judgment, enibracing costs of transporta- 
tion, etc. 

"The note In suit was gwen in consideration of the above agreement, 
with the further understanding that it 71-as not to he paid, unless the 
Sheriff was amerced for failure to sell. He  was afterwards amerced 
and paid tlie same. 

"The note was transferred to the plamtiff, after matur~ ty ,  for a 
1-aluable consideration. 

"There was a payment upon the note, bcfore suit brought, of the 
sum of $2.00. 

"The mortgagee, one of the defendants in this action, was (440) 
present a t  the time of the contest betmeen the deputy Sheriff and 
Hasty,  asserting his rights as above stated, and signed the note in suit." 

The Court thereupon rendered judgment in favor of the plaintiff, 
from whicli the defendants appealed, and filed the follon-ing exceptions: 

The judgment is not warranted by the findings of fact, and ought to 
be in defendants' favor, for that it appears therefroni that the instru- 
ment sued on was taken by the sheriff in violation of a duty which he 
owed tlie plaintiff in the execdclon, and mis,  moreover, against public 
policy, as an indemnity for avoidlng to do that  which the law, as well 
a s  the mandate of the Court, enjoined upon him to  do. 

The second exception is to the failure to credit the debt m t h  the 
payment of tn-o dollars, and is admitted by the appellee. 

Mr. D, A. Covington, for the plaintiff. 
Messrs. Pnyne and Vann, filed n b i e f  for t h e  defendants. 

SMITH, C. J .  (after stating the facts).  As the plaintiff took the note 
under an  assignment made after its maturity, it passes into his hands, 
subicct to all the infirmities and defences to  which it was exposed when 
held by the assignor. 

It is an established principle governing the law of contracts, that  
they will not be enforced when resting upon a consideration against 
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good morals, public policy, or the law, common and statutory, and i t  
is expressed in the maxim e s  tzwpi causa, non  oritur actio. This vitiating 
result follows, when the illegal purpose enters into, and forms a part  of 
an entire indivisible consideration. King v. Winan t s ,  71 N. C., 469. 
If it be the basis of s e ~ e r a l  stipulations, some legal and some illegal, 
the whole contract is infected and rendered void. Lzndsny v. Smzth, 

78 N. C., 328. 
(441) An illustration of the rule is afforded, in the case of a sheriff 

having final process in his hands, and finding property subject to  
seizure, in the possession of the judgment debtor, to  which a third 
party makes claim. An indemnity given the officer for proceeding to  
levy and sell, in the bona fide purpose of contesting the validity of the 
opposing claim, is effectual for his protection, while such indemnity 
given by the claimant to  induce the officer to forbear, and not proceed 
with the execution, would be inoperative. The distinction is, that  in 
one case, the security is given in furtherance of official duty;  in the 
other, in obstructing its performance. 

"An agreement to induce a public officer to omit the performance of 
his duty is void." Chitty on Contracts, 221. A contract to inden~nify 
a sheriff for doing that which he ought to do, is good; a contract to  
indemnify him for doing that  which he ought not to  do, is void. Black- 
et t  v. Cressop, 1 Lord Ray, 278, Plowden 64. Denson v. Sledge, 13 
N. C., 136-opinion of TOOMER, J., 141. 

I n  Pearson v. Fisher, 4 N.  C. ,  72 (460), the sheriff n-as held to be 
personally liable for not proceeding to sell a slave, which he had levied 
on as the property of the judgment debtor, and which had been sur- 
rendered, upon the finding of a jury summoned by him to t ry  the title, 
that the slave belonged to the son of the debtor. it appearing on the 
trial that  the slave was liable to seizure and sale, and the plaintiff had 
tendered to the officer an indemnifying bond, in case Ire made the sale. 
To  same effect is Sta te  v. Ta tom,  69 N .  C., 35. The reasons for the 
difference are these : 

Unless the officer will sell, the plaintiff cannot test the validity of 
the asserted opposing claim to the property, and thus a fraudulent in- 
strument might be made the means of defeating the execution of any 
practical results, as if it were bona fide and effectual. I t  is true, in 
equity, he may have relief without sale, by a decree declaring the 

claim fraudulent, and directing a sale, but the creditor has an 
(442) equal right to proceed a t  law, and subject the debtor's property, 

which he has fraudulently attempted to  transfer to another, to 
the satisfaction of his judgment. I n  case of real doubt, the Sheriff 
may require an indemnity before proceeding to incur a personal respon- 
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sibility, and if refused, decline to act. And so, when having several 
executions against the same debtor, some of the plaintiffs will, and 
some will not give the indemnity when demanded, the officer may 
apportion the fruits of his action among those of the first mentioned 
class, to the exclusion of the others. Dewey v. White, 65 N. C., 225. 
The subject is fully treated in a recent work-Murfree on Sheriffs, 
chapter 13, Secs. 580 to 635, inclusive-where the legislation of the 
different States is set out and explained, rendering its further discus- 
sion needless. The cases cited in the argument, 2 Chitty on Contracts, 
999; Foster v. Clark, 19 Pick., 329; Shotwell v. Hamlin, 23 Miss., 156, 
when carefully examined, will not be found a t  variance with the 
general doctrine, and if they were, would not be allowed to overrule 
the adjudications of this Court, based ah we believe, upon sound 
reasoning and correct principle. 

Now in the application of the principle to  the facts of the present 
case. 

The execution had been levied upon personal property as belonging 
to the debtor. It had been before advertised for sale, and bond taken 
for its delivery a t  the time and place of sale. The Sheriff's deputy 
was resisted by the defendant when he took possession for the pur- 
pose of selling. A third party asserted a title to the property under 
a mortgage deed. Upon receiving information from the deputy, the 
Sheriff came, and after some negotiation, he and the defendant came 
to an  agreement, by which the defendant m-as to pay a certain sum 
in money, and give his note for the balance of the judgment. The note 
in suit was given in consideration of the agreement, and upon condi- 
tion that it should not be paid, unless the Sheriff was amerced for 
dereliction of official duty, and he was subsequently amerced and has 
paid the same. 

It is most manifest to us, that this transaction was wholly (443) 
unauthorized, and entirely repugnant to  official duty. I t s  very 
and sole purpose, was to  protect him in disregarding its requirements 
and violating the mandate of the law. He  might, under these unex- 
pected circumstances, have foreborne further action, until he could 
obtain indemnity from the plaintiff. But instead of this, he surren- 
ders the property, undertakes to compromise and settle the plaintiff's 
demand, and then seeks to  secure his own immunity, in a bond to 
reimburse what he may have to  pay for not performing the mandate 
in the process directed to him. The illegality is so apparent as to  
require no further elucidation. Sharp v. Farmer, 20 N. C., 255; Blythe 
v. Lovingood, 20 N. C., 20; Covingtor~ v. Threadgill, 88 N. C., 186. 
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It must be declared that there is error in the ruling. The judgment 
must be reversed, and a judgment here entered upon the facts found 
for the defendant. 

Error. Reversed. 

Cited: Bz~rbage v. Windley, 108 N.C. 362, 363; McNeill v.  R. R., 
135 N.C. 734; Vinegar Co. v. Haun, 149 N.C. 357; Pfeifer v. Israel, 
161 N.C. 410; Alston v. Hill, 165 N.C. 258; Respass v. Spinning Co., 
191 N.C. 812; Lamm v. Crumpler, 233 N.C. 722. 

THOMAS LONG, ADM'R, ET AL. V. J .  A. JARRATT,  ADM'B. ET AL. 

S e u  Action-J~idicinl Sale. 

1. Where the Court has gotten jurisdiction oyer the parties and subject matter 
of an action, it  will not permit a new and independent action to be brought 
to settle the same rights. The parties cannot by consent give the Court 
jurisdiction of such new action, and when the facts appear, the Court 
should ez mero motu dismiss it. 

2. A purchaser a t  a judicial sale, bears a certain relation to the action in which 
the sale is made, and he must enforce any rights he gets by such purchase 
by a motion in the pending action, and his assignee and the heirs-at-law 
of such assignee must do the same. 

3. So where a purchaser a t  a sale to make land assets, assiqned his bid, and 
his assignee paid the purchase money, but did not get a deed, and after 
his death, his administrator and heirs-at-law brought suit against the 
administrator who sold the land and the heirs-at-law of the intestate 
whose land was sold, to haye a deed executed; I t  was held, that  the relief 
must be obtained bp a motion in the original cause in n-hich the land was 
sold, and the action should be dismissed, and this was so, although the 
objection mas not taken in the Court below. 

4. In  such case, the new action will not be treated as  a motion in the original 
cause. 

(444) CIVIL ACTION, tried before Graves, J d q e ,  and a jury, at  Fall 
Term, 1885, of the Superior Court of YADKIN County. 

It appears from the allegations of the complaint, and the admis- 
sions in the answers, that the land, the title to n-hich the plaintiffs 
seek to have made to them, was sold under and in pursuance of an 
order of the late Court of Pleas and Quarter Sessions of the county 
of Yadkin, made in a proceeding brought by the administrators of 
R.  C. Puryear, deceased, against his heirs-at-lam, to sell the same to  
make assets to pay debts of the intestate. After that Court was 



K. C.] FEBRUARY TERM, 1886. 

abolished, the proceeding was duly transferred t o  the Superior Court 
of the county mentioned. The land was sold 011 a credit, on the 16th 
day of June, 1868, and John D. Kelly became the purchaser thereof, 
a t  the price of $2,010. This sale was afterwards confirmed by the 
Court, the title to  the land being withheld until the purchase money 
should be paid. The plaintiffs allege that  after the sale mentioned, 
the purchaser named, with the assent of the administrators mentioned, 
sold and assigned his bid to  ITT. W. Long, the intestate of the plaintiff 
Thomas Long, administrator, and the ancestor of the other plaintiffs, 
he agreeing to pay the purchase money just as the purchaser had 
obliged himself to  do, and by arrangement, the bid was in form 
assigned to one of the administrators, until Long should pay the pur- 
chase money. They further allege, that  the latter, in his lifetime, 
paid in various ways, and a t  different times, nearly or quite all the 
purchase money for the land, and they ask that  the administrator, 
to  whom the bid was assigned for Long, be declared a trustee for the 
plaintiff's heirs-at-lam; for an account; to be allowed to pay any 
balance of the purchase money ascertained to be due, and to have 
title made to them. 

No defence was set up in the answer, that  relief could be (445) 
obtained by motion in the original cause. 

There was a judgment for the defendants, and the plaintiffs appealed. 

Messrs. Jos. B. Batchelor and John Devereuz, Jr., for the plaintiffs. 
Mr. C. B. Watson, for the defendants. 

~IERRIMON, J. (after stating the facts). The proceeding in which 
the land mas sold has not been terminated by any final order or 
decree, nor will i t  be, until the purchase money for the land shall have 
been paid, and a proper order entered, directing title to be made to 
the purchaser, or to  the person to whom he may have transferred his 
bid. That  proceeding is still pending, in contemplation of law, and 
if i t  has been allowed to disappear from the current docket of the 
Court, it may be brought forward upon motion therein for that purpose. 

By means of that proceeding, the Court has complete jurisdiction 
of the administrators of R. C. Puryear, his heirs-at-law, and the land 
in question, for the purpose of completing the sale of the land, and i t  
ought to exercise its jurisdiction over the parties and subject matter 
of the proceeding, until the matter shall he determined according t o  
law. The Court ought not, and u7ill not, in another proceeding or 
action, take jurisdiction of the same parties and the same subject 
matter, and do therein what ought properly and regularly to be done 
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L o m  v. JARRATT. 

in the incomplete proceeding. The law requires consistency in pro- 
cedure, and in the exercise of jurisdictional authority. It avoids and 
prevents confusion and multiplicity of actions in respect to  the same 
cause of action, and i t  will not allow its purpose in these respects, to 
be defeated by the consent, assent, or inadvertence of parties. Hence 
i t  will not tolerate the inconsistency and practical absurdity, of sus- 
pending or stopping an action before it is completed, and do what 

ought legitimately to be done in it, in another and distinct action. 
(446) Therefore, when the Court sees its jurisdiction, already 

attached as to the  same parties and the same subject matter, in 
a former action not yet ended, interfered with by another subsequent 
action, in respect of a matter tha t  ought properly to  be considered 
and determined in the former action, the Court ought, en: mero motu, 
to refuse to  proceed in respect to such matter, and send the parties 
con~plaining, to  seek their remedy and relief in the former and proper 
action, and if the subsequent action has reference to  such matter only, 
i t  ought a t  once to  be dismissed, as having been improvidently brought. 

Xow, obviously, the plaintiffs could have appropriate and adequate 
relief in the  proceeding in which the land was sold. They really, in 
effect, seek to  have the title to the land made to them, as the assignees 
of the bid of the purchaser a t  the sale. By the accepted bid of the 
purchaser, he put himself in relation with the proceeding, and could 
take benefit under it, and his assignee, TV. W. Long, in his lifetime, 
placed himself in the like relation, and since his death, his admini+ 
trator and heirs-at-law take his place, the administrator to pay the 
balance of the purchase money, and the heirs-at-law to receive the 
title to the land under the order of the Court. The chief remaining 
purpose of the proceeding, is to compel the payment of the purchase 
money, and upon the payment thereof, to  direct the title to be made 
to  the purchaser, or to  the person to whom he transferred his bid, or 
his heirs, and if the money shall not be paid, then to  order a resale 
of the land. Mnuney v. Pemberton, 75 K. C., 219; Chambers v. 
Penland, 78 N. C., 53; Lord v. Beard, 79 N. C., 5 ;  Ckilds v. Mnrtm,  
69 N. C., 126; Gray v. The Razlroad Co., 77 N. C., 299. 

While we think the plaintiffs have to  some extent misapprehended 
the nature of their alleged rights, it 1s not proper to  determine their 
merits here. They can seek and obtain such relief as they may show 
themselves entitled to, in the proceeding in which the land was sold. 
One of its necessary purposes was to do what the plaintiffs seek to 

have done by this action, and the Court will not take jurisdic- 
(447) tion for the same purpose in this action, pending the fornler 

proceeding, for the reasons already stated. 
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There may be cases in which relief that might be obtained in a 
pending action, may be obtained in a distinct subsequent one, but this 
is not one of them. Here, one of the leading purposes of the pending 
proceeding, was to compel the payment of the purchase money of the 
land, if need be, and to make the title therefor to the purchaser or 
his assignees. 

h'or will this action be treated as a motion in the former pending 
proceeding. The pleadings are not adapted to  such purpose, nor were 
they so intended. Such practice as that  suggested, has been tolerated 
in a few peculiar cases, but i t  is cunibersome and confusing, and ought 
not to  be encouraged. Every action ought to  serve its just legal pur- 
pose, or fail because it does not. 

The Court ought not to have determined the action upon the merits 
of the alleged cause of action-it ought simply to have dismissed the 
action, upon the ground that  the plaintiffs should have sought relief 
by motion or petition in the proceeding mentioned. 

The judgment must therefore be reversed, and an order entered 
here dismissing the action without prejudice to the plaintiffs' right 
to their remedy indicated. I t  is so ordered. 

Reversed. Dismissed. 

Cited: ii4orris v. White, 96 K.C. 93; Albertson v. I.t'illiams, 97 K.C. 
268; Jones v. Coj'ey, 97 N.C. 350; Rogers v. Jenkins, 98 N.C. 131; 
Knott v. Taylor, 99 K.C. 516; Smith v. Fort, 105 S.C. 454; Bost v. 
Lassiter, 105 N.C. 496; Wilson v. Chichester, 107 N.C. 391; Her?nan 
v. Watts, 107 N.C. 652; C u h s  v. Piedmont Co., 109 N.C. 405; Alex- 
ander v. Norwood, 118 K.C. 382; Williams v. McFadyen, 145 K.C. 
160; Campbell v. Farley, 158 N.C. 43; Allen v. Salley, 179 N.C. 151; 
Construciion Co. v. Ice Co., 190 S .C .  582; Weir v. Fowler, 196 N.C. 
271; Bank v. Broadhurst, 197 N.C. 370; Cason v. Shute, 211 N.C. 196; 
Ex Parte Wilson, 222 N.C. 102; Dwiggins v. Bus Co., 230 N.C. 237; 
Reece v. Reece, 231 AT.C. 322, 323; McCollum v. Smith, 233 N.C. 16; 
Cameron v. Cameron, 235 S .C .  85; McDowell v. Blythe Bros., 236 
N.C. 398. 



IN T H E  SUPREME COURT. [94 

Q. S. METCALF v. J. W. GUTHRIE. 

Arbitration and Az~ard-~Yeu! Action. 

1. Where a n  agreement to submit a matter in controversy in a pending action 
to arbitration, is not made a rule of Court, but in accordance with a n  
independent agreement made outside of the action, the failure of either 
party to  abide by the award, furnishes a new cause of action for the re- 
covery of damages a t  law, o r  for specific performance, in a proper case, in 
a Court of equity. 

2. I n  either case, the remedy must be sought in a new action, and cannot be 
obtained by setting it up in a supplemental complaint in the action 
pending. 

3. A cause of action which occurred af ter  an action was instituted, cannot be 
interjected in the pending action by a supplemental complaint, although 
it relates to the subject matter of the pending action. 

4. Where a n  agreement to submit the matters in controversy to arbitration has 
been made a rule of Court, the award may be set aside for fraud, insuf- 
ficiency in not disposing of all  the matters referred, and for other adequate 
causes. 

(448) CIVIL ACTION, tried before Gudger, Judge, and a jury, a t  
August Term, 1885, of the Superior Court of BUNCOMBE County. 

The plaintiff con~menced his action for the recovery of the land 
mentioned in his complaint, by suing out a summons, on February 
24, 1881, and on the return day thereof, March 14, the parties entered 
into an  agreement under seal as follows: 

"In this cause, i t  is agreed by the parties hereto, that  i t  be referred 
to  William Eller, James Hemphill and Wiley Roberts, as arbitrators, 
t o  settle all matters of dispute in issue, which will appear from the 
pleadings to  be filed in this cause, between the parties, and their judg- 
ment, or the judgment and findings of any two of them, shall be final 
between the parties, and upon their said findings, the Court shall 
enter judgment in favor of the party for whom they shall find. I t  is 
also agreed, that the said arbitrators shall employ Berry Holcomhe, 
as a surveyor, in running the lines of the land in dispute, or any other 
lines which may be necessary to  the ascertainment and settlement of 
the matters herein referred. It is further agreed, that  the Court shall 
adjudge the party, against whom the said arbitrators shall find, to  
pay the costs of this reference, the costs of this suit, and any damages 
which the said arbitrators nlay report against the party failing. T i t -  

ness the hands and seals of the parties, March 14, 1881." 
(449) "It is agreed that J. R. Neill, of Yancey County, be substi- 

tuted for Berry Holcornbe, as surveyor in the foregoing arhi- 
tration. Ti tness  our hands and seals, March 15th, 1881." 
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The arbitrators made the following award: 
"The undersigned arbitrators, to  whom was referred all matters in 

dispute in the above entitled case, find that  the plaintiff Q. S. Metcalf 
is the owner in fee simple of the land sued for in this action, and ten 
dollars damages." 

The pleadings were filed a t  the same term, no notice being taken of 
the agreement, in either the complaint or answer, the latter asserting 
title in the defendant, and his possession for more than seven years, 
of the part of the land claimed by the plaintiff. At Spring Term, 
1882, leave was granted to the plaintiff to  amend, and set up the 
agreement and award, in a supplemental complaint, and to the de- 
fendant to  amend his answer. The supplemental or amended com- 
plaint was filed a t  Spring Term, 1883, setting forth therein the facts 
connected with the arbitration, and the action of the arbitrators under 
the agreement, as well as the refusal of the defendant to comply with 
the award, and demanding its enforcement by the Court. 

The answer put in a t  the same time, denies that  the defendant is 
in possession of any land belonging t o  the plaintiff, while the former 
answer admits his possession, and asserts title, "to the part of the 
land claimed by the plaintiff," and in response to the plaintiff's further 
allegations in regard to  arbitration, avers, giving the particulars in 
detail, n~isrepresentation, fraud, and deceit, practiced in procuring 
defendant's assent to, and his signing the agreement, and that the 
award is deficient, in not disposing of all the matters in dispute as 
shown in the pleadings, "to be filed in the cause." 

The original pleadings, to the adjustment of which the agreed refer- 
ence was directed, simply put in issue the title t o  the land, which each 
claims to be in himself, and the dependent results as to  damages com- 
mitted, and profits derived therefrom; and these are disposed of in 
the award. 

There was a judgment for the plaintiff, and the defendant (450) 
appealed. 

Mr.  Chas. A. Moore, for the plaintiff. 
Mr.  J. H. Merrimon, filed a brief for the defendant. 

SMITH, C. J. (after stating the facts). The reference to arbitrators 
was not made under a rule entered in the cause, so that  judgment 
could be rendered on the award, and enforced as in other cases- 
Simpson v. McBee, 14 N. C., 532; Moore v. Austin, 85 N. C., 179- 
but was under an outside and independent arrangement, substituted in 
place of the action, to  settle and dispose of one and the same contro- 
versy. The disavowal of the agreement, and refusal to abide by the 
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award on the part of the defendant, furnished a new cause of action 
for the recovery of damages a t  law, and relief could have been ob- 
tained in equity, by a decree for specific performance, in adjusting 
the boundary. Thompson v. Deans, 59 N. C., 22; Crawford v. Ow, 
84 N. C., 246. 

But in either case, the remedy must be sought in a new action, 
because the right to  sue, arises out of a transaction subsequent to  
the institution of the present suit. It could not be obtained by a 
supplen~ental or amended complaint, for the obvious reason that the 
cause of action did not then exist. Had the award disposed of the 
subject matter of the action, and the plaintiff proposed to continue 
its prosecution, i t  would have been a defence, brought forward by 
answer, as if payn~ent,  release or other after occurring defence were 
to  be set up. The proceedings in reference to  the award, have no 
proper place in the cause, and the new issues raised in the supple- 
mental complaint, which alone were submitted to  and passed on by 
the jury, were wholly irrelevant to  the cause of action existing when 
the suit was brought. Had the award been under a rule of Court, 
the motion for judgment thereon might have been resisted upon such 

grounds as impeach its validity, and met by a counter-motion 
(451) to  set i t  aside for uncertainty in its terms-Duncan v. Duncan, 

23 N. C., 466-insufficiency in not disposing of all matters re- 
ferred-Cullifer v. Gilliam, 31 N. C., 126-excess of authority, in- 
capable of being separated from that  which was referred-Cowan v. 
McNeely, 32 N. C., 5-and for other adequate causes. 

The proper issues were such as arose out of the controverted facts, 
other than those in the supplemental complaint, and the answer to  
its allegations-for unless the award could be made effectual in de- 
termining the action, i t  must proceed as if no arbitration had taken 
place. It cannot aid the action, except, if a t  all, as evidence upon 
proper issues, referable to the commencement of the action. The con- 
tract to  refer is executory, and may be the basis of a new action, but, 
not being made under the jurisdiction of the Court, i t  cannot be en- 
forced as a rule, in determining the present action, unless as a settle- 
ment to  put an end to it. Let this be certified. 

Error. Reversed. 

Cited: Jackson v. illclean, 96 N.C. 479; Long v. Fitzgerald, 97 N.C. 
44; Kelly v. R.  R., 110 N.C. 433; lMcLeod v. Graham, 132 N.C. 475; 
Peele v. R. R., 159 N.C. 62; I n  re Estate of Reynolds, 221 N.C. 451. 



N. C.] FEBRUARY TERM, 1886. 

J. S. BURWELL, ADM'R, v. THE RALEIGH & GASTON RAIDROAD 
COMPANY. 

Commo7z Currier-Negligence-Judge's Charge-Evidence. 

1. I t  is not error for the Court to  limit its charge to the facts as  presented by 
the evidence. The trial Judge is not called on to present the case to the 
jury in any aspect not presented by the pleadings or evidence. 

2.  I n  an action against a common carrier for injury to property while in  
transit, the bill of lading and manifest, showing that  the property was 
received by the defendant in good order, is prima facie evidence against 
the defendant, but i t  is not conclusive, and may be rebutted. 

3. I t  is not negligence for a Railroad Company to place freight, liable to be in- 
jured by water, on a n  open flat car, when the size of the box in which it is 
packed renders i t  impossible to put i t  in a box car, and precautions a re  
taken to protect the property from the weather. 

4. When the allegation of negligence is that  the property was injured by water 
while in transit, evidence is admissible that  no rain fell while the property 
mas on the defendant's road, and that  the car on which it was being 
transported was not allowed to be stopped near any water tank. 

CIVIL ACTION, tried on appeal from the judgment of a Justice (452) 
of the Peace, before Shepherd, Judge, and a jury, a t  Spring 
Term, 1885, of the Superior Court of VANCE County. 

The facts are as follows: 
The plaintiff seeks to recover $150, damage to a theatre drop cur- 

tain, while in transit over defendant's railroad. 
It was in evidence that  the said curtain was shipped from Columbia, 

South Carolina, to Henderson, North Carolina. The agent a t  Colum- 
bia, South Carolina, gave to one Cramer, the artist who painted the 
curtain and the agent of the plaintiff, a bill of lading, agreeing to 
convey the curtain to  Henderson, over the Charlotte, Columbia & 
Augusta Railroad, and by connecting lines to  Henderson. It was in 
evidence that the box containing the curtain was delivered in good 
order by the Charlotte, Columbia & Augusta Railroad to the Caro- 
lina Central Railroad, a t  Charlotte, Korth Carolina, and by the Caro- 
lina Central Railroad to the Raleigh & Augusta Railroad a t  Hamlet, 
and thence it was conveyed by said Raleigh and Augusta Railroad 
to Raleigh, and then by the defendant Railroad to Henderson, Sor th  
Carolina, and delivered to  plaintiff's intestate, in a damaged condi- 
tion, being damaged by water. There was also sonie evidence tending 
to show that  the last mentioned two Railroads are one continuous 
line; also evidence tending to show that the several Railroads over 
which the box passed, were separate and independent, but connecting 
with each other. 
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M. J. Robards, the agent a t  Henderson for the defendant, testified, 
that  he collected freight for the entire line, and that  it was propor- 
tioned between the different roads, $2.30 in all, and 95 cents for the 
defendant road. 

It was further in evidence, that  the box in which the curtain was, 
was marked "keep dry" in several places, and that  defendant 

(453) Railroad shipped the same on a flat car, and, was protected 
only by a tarpaulin. There was evidence tending to show tha t  

the tarpaulin was sufficient to protect tlie box from the weather; that  
there was no rain during the period of the passage from Hamlet to  
Henderson; that  the time was only two days from Hamlet to  Hender- 
son; that  the box was too long to be placed in a box car, and that  
proper care was taken of i t  during the transit from Hamlet to  Hender- 
son, and while in Raleigh that  tlie car did not stop near a water tank 
while filling the boiler. There was other evidence of due care on the 
part  of the defendant. 

It was further in evidence, that  the said flat car on its arrival in 
Raleigh, was run into the yard of the defendant Company, with said 
box on it, and with the tarpaulin over it, and remained there all night. 

It was further in evidence, that  the said drop curtain was on the 
road ten days between Columbia and Henderson; that  the manifest 
given to the conductor of defendant road, and the Raleigh & Augusta 
road, did not state the condition of the box when received a t  Raleigh 
or a t  Hamlet, and the agent a t  Henderson testified, that had it been 
in bad order when received a t  Raleigh, the manifest would have so 
stated. The plaintiff objected to  all evidence tending to show that  
the said drop curtain was not damaged during the period of its passage 
over defendant's road or the Raleigh &! Augusta road. 

The following issues were submitted to  the jury by consent of the 
parties: 

1st. TTTas the said drop curtain damaged while in the custody of 
the defendant? 

2nd. If damaged ~ ~ h i l e  in tlie custody of defendant, was it by reason 
of the negligence of the defendant? 

3rd. What damage has the plaintiff sustained? 
The only instructions asked by plaintiff were as follows: 
1. That  proof that  it did not rain on the goods while in transit from 

Raleigh to  Henderson, does not rebut the presumption that they were 
injured while in the custody of the defendant, the delivering com- 

pany. 
(454) 2. That a stipulation by a Railroad Company against lia- 

bility for damage caused by its negligence, is yoid, and it  is 

390 
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liable notwithstanding, if the damage was caused by reason of want of 
due care on its part. 

The Court gave these instructions, and with the qualification of 
the first as follows: "but i t  may be considered by the jury, as evidence, 
in connection with all of the circumstances deposed to by the wit- 
nesses, as tending to show tha t  they were not injured while in the 
custody of the defendant." 

The Court, on the issue as to  negligence, among other things, charged 
the jury, tha t  if the box was too long to be placed in a box car, and 
i t  was placed on a flat car with a tarpaulin spread over i t  so as to  
fully protect i t  from rain or dampness, and tha t  if i t  was in the cus- 
tody of the defendant, or the R.  & A. Railroad, (if such latter road 
was operated as  a continuous line, by and under the control of the 
defendant), for only two or three days, and that  during the whole 
time i t  was in such custody i t  was protected in the manner described, 
and tha t  they allowed no water to  be thrown upon it, and did not 
stop the car so near the water tanks on the road, tha t  water could be 
thrown upon it, tha t  they would be warranted in finding that  the pre- 
sumption of negligence would be rebutted. 

To  this part  of the charge the plaintiff excepted, and also the 
failure to  give the first instructions without qualifications. 

The jury found the first two issues in the negative, and to the third 
issue they responded "nothing." 

The plaintiff moved for a new trial, because of the chasge as ex- 
cepted to,  and also because the Court failed to  charge the  jury, tha t  
if the goods were received in apparently good order a t  Columbia, that, 
defendant was estopped to say that they were not injured while on 
its line, whereas the  Court charged that  it made out a prima facze 
case against the defendant, and because the Court failed to  charge, 
tha t  if the jury believed that  the manifest showed that  defendant 
receipted for i t  in good order a t  Raleigh, tha t  defendant was 
estopped to deny tha t  i t  was damaged before it reached Hen- 1455) 
derson; also because the Court admitted the testimony tending 
t o  show tha t  the  curtain was not damaged on defendant's road, the 
same being objected to by plaintiff a t  time i t  was offered. 

There was judgment for the defendant, and the plaintiff appealed 
to this Court. 

Mr. H. T. Watlcins, for the plaintiff. 
Mr. Edward C. Smith, for the defendant. 

MERRIMON, J. (after stating the facts). The defendant was not 
bound t o  transport the  box containing the goods alleged t o  have been 

391 
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damaged, in a box car. It was, however, bound to  keep the box dry, 
free from exposure and injury, while the same was in its care and 
custody. The Court, in effect, so instructed the jury. The plain im- 
port of tha t  part of the instructions excepted to, was, tha t  if the jury 
believed from the evidence, tha t  the defendant, under the circum- 
stances, in the way, and by the means pointed out, of which there 
was evidence, kept the goods dry and free from damage tvhile the 
box containing the same was in its care and custody, then any pre- 
sun~ption of negligence was rebutted. 

The counsel contended on the argument, that  the instruction Tvas 
not broad enough-that the injury might have been done otherwise 
than by water, and the jury might have so found, under proper in- 
structions. This objection is not tenable, because i t  was not alleged 
or suggested tha t  the goods were injured otherwise than by wetting 
them. The Court was not called upon to  present the case to  the jury, 
in an aspect not presented by the pleadings or the evidence. 

It seems to  us too plain to  admit of serious question, tha t  the de- 
fendant had the  right t o  offer any competent evidence on the trial, 
going to show tha t  the property in question was not damaged while 
on its line of road, and in its care and custody. The receipt and mani- 

fest were evidence going to prove a prima facie case of liability 
(456) against it, but they were not conclusive. It mas competent to  

disprove the case so made. 
The evidence that  it did not rain on the box while in transit over 

the defendant's line of road, obviously tended to prove that  it did 
not get wet while in its custody, and the Court properly instructed the 
jury that  they might consider that  fact, in connection with the other 
evidence, and this was not an improper modification of the first special 
instruction asked for by the defendant. Bizon v. Ruilroad Company, 
74 N. C., 538. Williams v. Razlroad Company, 93 N. C., 42. 

So the judgment must be affirmed. 
Ko error. Affirmed. 

Cited: Knott  v. R. R., 98 N.C. 80; Meredith v. R. R., 137 N.C. 487. 
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JAMES 31. IIARDIN v. JESSE R a y ,  ET AL. 

Execution Sale-Surety-Ejectment-Pleading. 

1. When a deed of trust is executed to a surety to indemnify him, the interest 
of the principal debtor in the land conveyed, is not liable to be sold under 
a n  execution issued on a judgment obtained on the same debt, by the 
creditor. 

2. Where in an action of ejectment, the defendant sets up an equitable defence, 
the plaintiff may reply equitable matter in rebuttal, although not set up in  
the complaint. 

3. A surety has the right to call on the principal debtor to indemnify him from 
anticipated loss, before he has actually paid the debt. 

4. So where a debtor conveyed land to his surety to indemnify him, and after- 
wards the creditor sold the same land under a n  execution issued on a 
judgment obtained on the same debt, a t  which sale the surety purchased, 
and brought ejectment, I t  was held, that  the interest of the  debtor was 
not liable for sale under execution, but before he could be entitled to a 
decree for a reconveyance, he must pay the amount for which the surety 
was liable, although the surety never paid it. 

CIVIL ACTION, to recover land, tried before MacRae, Judge, (457) 
on exceptions to the report of a referee, a t  Spring Term, 1885, 
of the Superior Court of ASHE County. 

This was a civil action to recover land brought by the plaintiff J. 31. 
Hardin, against the defendant, to recover the land described in the 
complaint. 

It was stated in the judgment of the Court below, that i t  was ad- 
mitted that  R. T .  Hardin had been made a party plaintiff. 

The complaint was in the usual form of an action to recover land, 
alleging title in the plaintiff and the withholding the possession by 
the defendant. 

The defendant answering the complaint, alleged that he had been 
the owner of the land in fee simple, and conveyed it to R. T. Hardin, 
t o  secure certain debts he owed him, and to indemnify him against 
loss, by reason of his having stood his security to some debts due by 
him to others; that  he had paid up all the debts to  R. T. Hardin, and 
nearly all for which said Hardin was liable as his surety; that about 
a year before the purchase of the land a t  Sheriff's sale by J. 31. Har- 
din, R. T. Hardin and defendant came to a settlement, and said Har- 
din expressed himself satisfied with the payments made iup the dc- 
fendant on the debts so intended to be secured in the deed, and re- 
delivered the deed to the defendant with the following indorsement, 
to-wit: "I assign the within deed to Jesse Ray, and hereby convey 
to him all my right, title and interest in the land herein conveyed to 
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me the day of , 1872," signed R. T. Hardin, and attested 
by two witnesses, but i t  was not sealed. That  i t  was the intention of 
Hardin by this arrangement, to divest himself of all interest in the 
land, and release his interest in the same to the defendant, and he 
insisted that  the agreement should be specifically performed. 

The plaintiff replied to the answer of defendant, and admitted the 
ownership of the land by the defendant as alleged, and that the deed 
was executed to secure debts due by the defendant to  R. T. Hardin, 

and to indemnify the said Hardin against liability, as surety 
(458) for the defendant on other debts due by him. He denied that  

he purchased the land a t  Sheriff's sale, under an execution 
against R. T. Hardin. He admitted that  he signed the assignment 
on the deed, as alleged in the answer, but insisted that it had no seal, 
and that  he was induced to sign it by the false representation of the 
defendant, that  he had paid up all the debts secured in the deed, and 
all of those for which the plaintiff, as surety, was indemnified against 
by the deed. He  denied that  after this settlement, R. T.  Hardin had 
no such interest in said land as was liable to be sold under execution, 
and he alleged that  before the beginning of this action, the defendant 
had been declared a bankrupt, and before the filing of his petition, 
one Willis, as administrator of Eli Fann, recovered judgment against 
the defendant before a Justice of the Peace for Ashe County, and the 
same being duly docketed in the Superior Court of said county, exe- 
cution was issued thereon, and was levied on the land mentioned in 
the complaint, and the same was sold, and the plaintiff became the 
purchaser, and took the Sheriff's deed for the same, before the bringing 
of this action. 

By consent of parties, the case was referred to  E. L. Vaughan, to  
state an account and make report. He reported, that after taking 
proof as to  the mutual accounts of defendant and R. T. Hardin, that 
the plaintiff was indebted to  the defendant in the sum of $19.06, and 
that  there was still due from the defendant on the Fann debt, for 
mhich R. T. Hardin was surety for the defendant, the sum of $43.77, 
and deducting the $19.06 from that amount, i t  left a balance due the 
plaintiff of $24.71, to  secure mhich, the deed from the defendant t o  
the plaintiff was executed, and for which the plaintiff was still liable; 
and he found as a fact, that at  the time the deed was re-delivered, 
that  the plaintiff and defendant acted upon the belief that the plain- 
tiff was fully discharged from all liability on the debts the deed was 
executed to  secure, and, as a conclusion of law, he held that  the re- 
delivery of the deed by the plaintiff to  the defendant, under a mis- 
take of fact by the parties, did not divest the plaintiff's title, but 
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the same subsists for his protection, until the balance of the (459) 
debt was paid. 

The defendant excepted to the report of tlie referee: 
I .  I n  that  he deducts the defendant's account, balance due from 

plaintiff, of $19.06, from the balance due on the Fann debt of $43.77, 
which is unpaid. 

11. For tha t  he finds the deed executed by the defendant to  plain- 
tiff, was made to secure the Fann debt; whereas, in fact, the said deed 
was made to indemnify the plaintiff, for losses he might sustain by 
becoming the defendant's surety. 

111. For that  the referee found that the land sued for, is still liable 
for the sum of $24.71, the balance due on the Fann debt, when in fact 
the said amount has not been paid by the plaintiff. 

The Court rendered the following judgment: 
"This cause coming on to be heard, upon the report of the referee 

and exceptions thereto, and being heard, and it being admitted that 
R.  T.  Hardin has been made a party to this action, the finding of fact 
by the referee being adopted by his Honor, i t  is considered by tlie 
Court, that the said report be in all respects confirmed, and it  is 
adjudged by the Court, that the title to the lands described in the 
complaint, is in J .  M. Hardin, as a security for the payment by the 
defendant Jesse Ray, of the sun1 of tn-enty-four dollars and seventy- 
one cents, and interest, upon a judgment in favor of R. B. Willis, ad- 
ministrator, vs. R. T. Hardin; and it  further appearing to  the Court, 
that  since the report of the referee has been filed, the said sum, and 
interest and cost, has been paid by said Jesse Ray, and credited upon 
said judgment; It is ordered, that the deed froni Jesse Ray to R. T. 
Hardin, and the deed from William Latham, sheriff, to J .  M'. Hardin, 
for the lands described in the coniplaint, be delivered up into the 
hands of the Clerk of this Court and cancelled, upon the payment by 
Jesse Ray  of all the cost of this action, including an allowance by 
consent of forty dollars to  E. L. Vaughan, Esq., for taking and settling 
the account." 

From this judgment, the defendant appealed. 

No counsel for the plaintiff. 
Mr. D. G. Fowle, for the defendant. 

ASHE, J. (after stating the facts). The pleadings, and the entire 
proceedings in this case, are such a departure from the regular and 
orderly practice of our courts, that we feel some hesitancy in going 
into a consideration of the case. 
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But  as there is enough appearing from the confused and imperfect 
statement of facts. to  enable us to reach the justice and equity of the 
case, we have concluded to pass these imperfections by, and decide 
this case upon its merits, so far as they can be ascertained. 

According to the plaintiff's own showing, and the finding of the 
referee, J. 31. Hardin, the original plaintiff in the action, acquired no 
title to the land in controversy by his purchase a t  the sheriff's sale. 
For  it  is alleged in the plaintiff's replication, that he purchased it a t  
a sale by the sheriff, under an execution issued against the defendant 
Ray, upon a judgment obtained against him by one Willis, as ad- 
ministrator of Fann, and the land at that  time was subjected to the 
trust executed by the defendant to R. T .  Wardin, to secure that debt, 
as found by the referee, and that there was still a balance due and 
unpaid, and that being so, the interest of the defendant Ray TTas not 
the subject of execution and sale. Sprinkle v. Martin, 66 N. C., 5 5 ;  
Thompson v. Ford, 29 K. C., 418; Harrison v. Battle, 17 N. C., 537. 

I n  this view of the case, there was error in the judgment of his 
Honor, in adjudging that  the title to  the land described in the corn- 
plaint was in J .  AI. Hardin. But this error does not materially affect 
the result. For as the referee found that the deed of trust was exe- 
cuted to secure the Fann debt, among others, the legal title was in 
R. T .  Hardin until the balance of $24.71, found to be due on that debt, 
was paid. 

The exceptions of the defendant to  the report of the referee, we 
think, were properly overruled by the Court. The defendant 

(461) having set up an equitable defence to that action, the plaintiff 
then had the right to  reply any equitable matter in rebuttal, 

which might avail him. Therefore, he had the right, if the deed of 
trust only gave him an indemnity against his liability as surety on the 
Fann debt, "without waiting for actual loss, to call on the defendant 
to  indemnify him against impending injury." Burroughs v. MciVeiL1, 
22 N. C., 297. The referee, therefore, did right to deduct the $19.06, 
found to be due from the plaintiff R. T. Hardin to  the defendant, from 
the $43.77, found to be still due on the Fann debt, for which the said 
Hardin mas liable, and in this view, ~t would make no difference, 
whether the deed of trust was executed to secure the Fann debt, or 
to indemnify the plaintiff R. T. Hardin, as the defendant's surety on 
that  debt. 

Our conclusion is, there was error in the judgment of the Superior 
Court, in that it was adjudged "that the title to the lands described 
in the complaint, is in J. M. Hardin, as a security for the payn~ent 
by the defendant Jesse Ray, of the sum of twenty-four dollars and 
seventy one cents and interest, upon a judgment in favor of R.  W. 
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Killis, administrator vs. R.  T .  Hardin." There was error in this part 
of the judgment, for there is no allegation in the pleadings by the 
plaintiffs, or either of them, that  J .  M. Hardin purchased the land 
a t  execution sale under such a judgment, but on the other hand, i t  is 
expressly alleged by them, that J. 11. Hardin purchased a t  a sale 
under an execution against the defendant Kay, and as the Court 
found the fact, that  the Fann debt, with interest and costs, had been 
paid by the defendant since the report of the Referee had been filed, 
there mas error in ordering that the deeds from Jesse Ray to R. T. 
Hardin, and from Willis Latham, sheriff, to  J. M. Hardin, should be 
delivered up into the hands of the Clerk, to  be cancelled. The judg- 
ment should have been, and is so modified, that  R. T. Kardin and 
J. 31. Hardin, shall re-convey the land described in the complaint, to  
the defendant Jesse Ray, upon the payment by Jesse Ray of all the  
costs of this action, including an allowance of forty dollars 
to  E.  L. Vaughan for taking and settling the account, and the (462) 
case is remanded to the Superior Court, that the judgment of the 
Superior Court, as herein modified, shall be carried into execution. 

Modified and remanded. 

Cited: Mayo v. Staton, 137 N.C. 681; White v. Carroll, 146 N.C. 
234. 

L. M. SCOTT AXD WIFE V. J. H. QUEEN AND WIFE, ET ALS. 

Estoppel-Guardian and Ward-Correction of a Deed. 

1. A guardian invested the funds of her two wards in land, taking the deed in 
her own name. The wards, upon a settlement, took a deed for equal 
portions of the land from the guardian, and gave her a release. More was 
due to one ward than to the other. It mas held, that  the ward to whom the 
larger sum was due, was not estopped by the release, from having the 
deed corrected, so that  it  should convey to her the proportion of the land, 
which the amount due her, bore to the amount due the other ward. 

2. In such case, as the guardian is not interested, a mutual mistake on her 
part need not be shown in order to have the deed corrected. 

CIVIL ACTION, tried before Avery, Judge, a t  Fall Term, 1885, of 
the Superior Court of BURKE County. 

The facts appear in the opinion. 
There was a judgment for the defendants, and the plaintiffs appealed. 
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31.;. C .  l l l .  Busbee,  for the  plaintiffs. 
S o  counsel for the  defendants. 

SMITH, C. J. Mary McElrath, mother of the feme defendant, the 
feme plaintiff, and J .  J. McElrath, was duly appointed guardian to 
t he  two last named, and as such, came into possession of the sum of 
eight hundred and eighty dollars, their joint trust estate, which she 

used in the purchase of the lands described in the complaint, 
(463) and caused the title to be made to her. Her son J. J. McElrath, 

died intestate, in 1863, without having a settlement with his 
guardian, or receiving his portion of the trust estate, leaving his two 
surviving sisters, his distributees and heirs-at-law. The said Mary, 
in closing her administration of the trust estate, and to obtain her 
discharge from liability therefor, on April 22nd, 1859, executed to her 
two daughters, a deed for said lands, and took from them and their 
husbands an acquittance, which two instruments are as follows: 

"This deed, made this 22nd day of April, 1859, by Mary McElrath, 
of Burke County, State of Sorth Carolina, to her two daughters, 
Margaret Queen and Victoria C. Scott, of Burke County, and State 
of North Carolina, witnesseth, that the said Mary McElrath, who 
was formerly the guardian of the said Margaret Queen and Victoria 
C. Scott, in consideration of the sum of eight hundred and eighty 
dollars of her ward's money, received and paid for the lands herein- 
after described, and further other sums of money received by her as 
guardian of her said daughters, and which is now released by them, 
the sum of five dollars now paid by the said Margaret and Victoria C., 
the receipt of which is hereby acknowledged, hath bargained and sold, 
and by these presents do bargain, sell and convey, to  the said Margaret 
Queen, wife of Henderson Queen, and Victoria C. Scott, wife of Lucius 
Scott, and their heirs, several tracts of land in Burke County, State 
of North Carolina, adjoining the lands of John McElrath, Sr., and 
the heirs-at-law of the late Robert McElrath and others." (Descrip- 
tion of the tracts omitted.) "To have and to hold the aforesaid tract 
of land, and all the privileges and appurtenances thereto belonging, 
to  the said Margaret Queen, wife of Henderson Queen, and Victoria 
C. Scott, wife of Lucius M. Scott, and their heirs and assigns, to  them 
and their only use and behoof, and the said Mary LIcElrath, doth 
covenant that  she is seized of said premises in fee, and has the power 
to  convey the same in fee simple; that the same are free from incum- 
brances, and that  she will warrant and defend the said title to the 

same, against the claims of all persons whatsoever. I n  testi- 
(464) mony whereof, the said Mary LIcElrath has hereunto set her 

hand and seal the day and year above written." 



N. C.] FEBRUARY TERM, 1886. 

The acquittance n-as as follows: 
"This receipt witnesseth, that whereas, Mary McElrath was duly 

appointed guardian of her t ~ o  daughters, Margaret and Victoria C. 
AIcElrath, and as guardian, received into her hands various sums of 
money due them from their father's and grandfather's estate, and from 
Edward J. Erwin, late Clerk and Master of the Court of Equity for 
Burke County, the proceeds of certain lands, sold under a decree of 
said Court, as the property of the heirs of Robert McElrath, for par- 
tition, which was due the said Margaret and Victoria, as two of the --. 
heirs and tenants in comnion; and whereas, the said Mary McElrath 
purchased a t  the sale of said land, two of said tracts, and afterwards 
another part of a tract thus sold from the estate of Robert J. McEl- 
rath, and invested the money of her said wards in said lands, and 
took the conveyance to  herself, and whereas, the said Margaret has 
arrived a t  the age of twenty-one years, and has married Henderson 
Queen, and the said Victoria C. has attained the age of twenty-one, 
and has likewise married Lucius M. Scott; and whereas, on the settle- 
ment of the said Mary McElrathls guardian account with her said 
wards, the said Mary and her said daughters and their said husbands, 
have settled and adjusted all claims which they or either of them may 
have had against said Mary McElrath, guardian as aforesaid. And 
the said Mary McElrath, in consideration of the same, and inasmuch 
as her children's money was invested in said lands, has this day con- 
veyed the said land to them and their heirs in fee simple. We there- 
fore hereby release and relinquish all claims and demands, we, or either 
of us have against the said Mary McElrath, by reason of her said 
guardianship. Given under our hands and seals this 22nd day of 
April, 1869. 

VICTORIA SCOTT, [Seal.] 
LVCIUS M. SCOTT, [Seal.] 
~UARGARET QCEEK, [Seal.] 
J. H. QUEEK, [Seal.] " 

The complaint alleges that the conveyance was put in its (465) 
present form, under an erroneous belief of the guardian, that  
her daughters had an equal share in the trust fund, whereas the feme 
defendant had none until her brother's death, and then, dividing his 
moiety equally between his sisters, she succeeded to one-fourth only 
of the common fUPpd, while the feme plaintiff had her original moiety 
increased to  three-fourths, and that  it was the guardian's intention 
to convey the estate in the lands in like proportions, and thereby dis- 
charge her liabilities to  each. So she states in her answer, but is un- 
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able to explain how she came to mistake her relations in this respect 
to~vards them. 

It is not averred in the complaint that the mistake was mutuaI, or 
that the instrument itself was not put in the form intended and under- 
stood by all; but that  the grantor, under a misapprehension of her 
own financial obligations, made the deed to the two daughters for 
equal interests. I t  seems to have been an arrangement originating 
with her, and carried out with full deliberation and care, and the 
alleged mistake was discovered in 1871. The long delay in bringing 
the action-some twelve years-is accounted for and explained, by 
the fact that a coinpromise (verbal, we understand), was effected, 
and a divisional line agreed on and run, under which each has been 
put in possession of her part, and had the use of it since, from which 
the defendants have recently departed, refusing to  recognize it. 

There is no averment nor intimation that  the misapprehension was 
brought about by any word or act of the defendants Queen and wife, 
or of either, and that  the entire transaction does not effectuate the 
common purpose, as then understood by all. 

The action has for its object the reformation of the deed, so that 
the estate in the lands shall vest, three-fourth parts in the feme 
plaintiff, and one-fourth part in the feme defendant Margaret, and 
then for a partition in this proportion between the tenants. The Court 
submitted issues made in the pleadings to the jury, in response to  
which they find that  the lands in dispute mere purchased by the 

guardian with the trust funds belonging to her wards Victoria C. 
(466) and J. J. McElrath, and held by them in equal shares. The 

Court ruled that  the plaintiffs were estopped by the release, 
and gave judgment against the plaintiffs, from which they appeal and 
present that  ruling for review. 

The substantial controversy is between the two sisters, grantees, 
and the reformation of the deed is demanded to readjust their respec- 
tive interests in the estate conveyed. It is a matter of indifference t o  
the grantor, whether the instrument remain in its present form, or be 
reformed, since however the litigating parties may be affected, her 
estate in either case is divested and gone. It would seem therefore, 
not to  be so important to  ascertain whether she made the alleged 
mistake as to the conveyance, as it is to  ascertain whether there was 
a common mistake among the grantees taking under the deed, so as t o  
make i t  inequitable for the one to  retain more of the fruits of the 
invested trust funds, than her proper share therein. The action must 
then be regarded as prosecuted, not so much to rectify the deed, as to  
compel the adjustment of equities between the beneficiaries receiving 
the estate. I t  is unnecessary to  invoke the aid of an estoppel, since 

400 
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i t  is not proposed to impeach the settlement and release, and reassert 
a discharged liability resting upon the mother previously, but to  re- 
arrange the interests acquired in the land, upon the basis of their 
equitable claims upon the funds invested in its purchase. The recitals 
in the instrun~ents, clearly indicate an intent to  substitute the land in 
place of the funds, as the property to  whom those funds belong, and 
according to their several shares and interests therein. I n  other words, 
the nlother voluntarily undertakes to do what the daughters, following 
their moneys into the investment, instead of enforcing a personal obli- 
gation, could have compelled the trustee to do, and in such case, their 
relative interests would be unchanged. The deed upon its face, mani- 
fests, in its erroneous recital of facts, and in its entire scope, a purpose 
to transfer to  the land, the claims which each had to the moneys thus 
used, and in the same relative proportion t o  each. The rectifi- 
cation of the deed in this particular, does not in any wise dis- (467) 
turb the settlement of both with their mother, or re-open any 
controversy with her about her administration of the trust estates. 
As to her, what has been done, remains intact and final. There is 
error in the ruling and in the judgment rendered, for which there 
must be a new trial, and it  is so ordered. Let this be certified. 

Error. Reversed. 

Evidence-Execution Sale-Dormant Judgment. 

1. Is is discretionary with the trial Judge to allow a party to introduce his 
eridence in any order which he may desire. 

2. The admission of immaterial evidence cannot be assigned as  error. 
3. Under the former practice, a purchaser a t  a n  execution sale on a dormant 

judgment, got a good title, when he was a stranger to the judgment. 
4. I n  such case, the dormant judgment was only voidable, and the sheriff was 

bound to obey it, although i t  might be set aside a t  the instance of the 
defendant, before property had been purchased under it. 

CIVIL ACTIOK, to recover land, tried before Avery, Judge, a t  Fall 
Term, 1885, of the Superior Court of HENDERSON County. 

The plaintiff claimed title under a sheriff's deed, dated the 13th 
day of June, 1870, executed to  him as purchaser a t  a sale had by said 
sheriff, under an execution issued upon a judgment in favor of Jesse 
McMinn, against C. F. Townsend and others; and the defendant, for 
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his defence, relied upon a deed executed to  him by said Tomnsend, 
dated the 10th day of June, 1866. 

The following issues were submitted to the jury: 
(468) "1. Is the plaintiff the owner of the land in controversy? 

"2. Was the defendant in the wrongful possession of said 
land, when the action n-as brought? 

"3. What is the plaintiff's damages?" 
It was admitted that both parties claimed under C. F. Townuend, 

and that  J. H. Ripley was the only heir-at-law of J .  W. Ripley, now 
dead, and that Mary Ripley was the regularly appointed guardian of 
the said J .  H. Ripley; and that  the defendant claimed under a deed 
executed by C. F. Townsend to Isaac hrledge, dated June loth, 1866, 
which was put in evidence. 

The plaintiff, in support of the title of her ward, offered in evidence 
a deed from T.  W. Taylor, sheriff, to J .  W. Ripley, reciting a judg- 
ment and execution, in the case of Jesse M c M i n n  v. C. F.  Tozcnsend 
arzd others, for $269.60. The defendant objected to  the introduction 
of the deed, but the Court admitted it, reserving the question as to its 
effect, till the plaintiff should offer the record of the judgment, etc., 
recited therein, which the plaintiff proposed to do. The defendant 
excepted to  the evidence. The Clerk of the Superior Court was intro- 
duced as  a witness, and testified that  he TTas Clerk, and that  the 

, papers then offered in evidence by the plaintiff, were records of the 
Superior Court of Henderson County, on file in his office. The first 
record offered in evidence, was the judgment in the case of Jesse 
M c M i n n  v. C.  F .  Townsend and others, for $269.60, with interest on 
$250, from April ls t ,  1861, rendered a t  the Spring Term, 1861, of the 
Superior Court of Henderson County. 

Several executions, issued a t  various intervals, were then offered, 
some of which were levied upon the lot in question, but in each case, 
the benefit of the levy was lost by fi. fas., subsequently issued, until 
1866, when an execution was issued on the 30th day of March of that 
year, tested of the Fall Term, 1865, and returnable to  Spring Term, 
1866, which the sheriff returned levied upon the lot in controversy, on 
the 12th of May, 1866. 

The next evidence offered, was an entry on the execution docket, 
showing that  a ven.  ex., with a fi. fa. clause, had been issued 

(469) from Fall Term, 1867, returnable to  Spring Term, 1868, and 
issued on the 1st day of January, 1868, reciting a levy on the 

lot in question, and on three hundred acres of land, lying on the 
French Broad river. On the execution the sheriff returned, "Sus- 
pended by Ordinance of Convention." 

402 
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The plaintiff then offered a n~emorandun~ on the judgment, in these 
words: "Alias ven. ex. and fi. fa., issued to Spring Term, 1870, dated 
19th February, 1870," and also an entry on tlie return of the said 
process, in the following words, to-wit: "Sold C. F. To~msend's in- 
terest as described in this fi. fa., in a house and lot in the town of 
Hendersonville, on the 3rd day of June, 1870, to  J. W. Ripley, he 
being the last and highest bidder, a t  the sum of $499.75, apply on this 
fi. fa. $400.65, balance applied on other executions." (Signed) T .  W. 
Taylor, sheriff. 

Mr. Pace, tlie Clerk of the Court, then testified that the venditioni 
exponns, under which the sale was made in 1870, was regularly issued 
by him, according to the recitals in the deed, and was returned by the 
sheriff, with the indorsements entered of record, and put in evidence 
as given above. Tha t  the said ven. ex. could not now be found in the 
office, after diligent search, and according to the recollection of the 
witness, he last saw i t  when he gave it  to the defendant Arledge, t o  
be examined by his counsel in another action then pending, in which 
Arledge was plaintiff. There was a good deal of evidence offered on 
the trial, upon the question whether the judgment under which the 
plaintiff claimed title, had been satisfied before the sale by the sheriff. 
There was a motion for a new trial, which was overruled. There was 
no exception taken to the charge of the Court, nor was there any 
request for additional instructions to  the jury by defendant's counsel. 

There IT-as judgment for the plaintiff, and the defendant appealed. 

-1-o counsel for the plaintifj. 
X r .  A. Jones, for the dejendant. 

ASHE, J. (after stating the facts). I n  the Superior Court, the (470) 
case was made to turn entirely upon the question whether the 
judgment under which the plaintiff claimed title to  the lot in contro- 
versy, was satisfied before the sale by the Sheriff, but that  point was 
settled by the verdict, which found all the issues, under the charge *- 

of the Court, in favor of the plaintiff. 
There were only two exceptions taken by the defendant in the 

Court below. The first was to the introduction of the Sheriff's deed 
by the plaintiff-but there was no ground for that  exception, except 
as to the order in which the plaintiff sh'ould set forth his documentary 
evidence of title, and that  was a matter in the discretion of the Judge. 

The other was to  the admission of the ven. ex., issued in 1867, with- 
out the leave of the Court. There was no merit in this exception. It 
would not have affected the plaintiff's title in the least, if i t  had been 
excluded, for i t  was soon followed by another ven. ex. reciting the 
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same levy, to-wit: that  made on the 12th of May, 1866. There was 
no exception at the time to the charge of the Judge, and no request 
for additional instruction by defendant's counsel, nor was there any 
objection except those above referred to, taken to any of the evidence 
offered on the trial. 

But in this Court the defendant excepted to the charge of his Honor, 
insisting there was error in the instructions given to the jury. His 
Honor, among other things, had instructed the jury, "that if any part 
of the judgment was still unsatisfied, the sale was valid, and passed 
a good title to  the purchaser, and the jury should answer the first issue 
'yes,' " the effect of which was to  find that the plaintiff, J. H. Ripley, 
was the owner of the land in controversy. 

The defendant alleged there was error in this instruction, contend- 
ing, that  even admitting the judgment was unsatisfied, the plaintiff 
had failed to  establish his title to  the land by the proofs he had 
offered. He contended that  after levy upon the land on the 12th of 
May, 1866, the plaintiff had sued out a fi. fa., and by so doing had 

lost the benefit of the levy, and that  no subsequent levy that  
(471) might be made, could divest the title which the defendant had 

acquired by the deed executed to  him by C. F .  Townsend on 
the 10th of June, 1866. This would no doubt be true, if the position 
of the defendant was sustained by the facts of the case; but unfortu- 
nately for his position, the record does not show that any such execu- 
tion ever issued, after the 12th of May, 1866. This levy was made 
under an execution bearing teste Fall Term, 1865, and returnable to  
Spring Term, 1866. The next process, was a van. ex. with a f i .  fa. 
clause, issued Feb. 5th, 1867, tested a t  Fall Term, 1866, and return- 
able to  Spring Term, 1867. Then a ven. ex. with a fi. fa. clause was 
issued from Spring Term, 1867, returnable, we must assume, to Fall 
Term, 1867, by which a levy was made, as we infer, under the fi. fa. 
clause, upon three hundred acres of land, the property of the defend- 
ant, lying on the French Broad river, for the next execution issued, 
as shown by the record, was a wen. ex. with a fi. fa. clause, tested of 
Fall Term, 1867, returnable to Spring Term, 1868, issued the 1st of 
January, 1868, in which was recited the levy of the 12th of May, 
1866, on the town lot, and the levy of the 11th Sept. 1867, on the 
300 acres of land. No execution appears to have been issued after 
that, until 1870, when the ven. ex. was issued under which the land 
was sold by the sheriff. This niust have been issued from Fall Term, 
1869, returnable to  Spring Term, 1870, which was then held in the 
month of June, so that  the last ven. ex. was issued more than a year 
and a day after that  issued on the 1st of January, 1868, returnable 
to  the Spring Term of that  year. But this could not affect the title 
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of the plaintiff, for it has been decided by this Court, that a purchaser 
under an execution issued on a dormant judgment, will get a good 
title, when he is a stranger to the judgment. The execution is only 
voidable, and the sheriff is bound to obey it, though it  niay be set 
aside a t  the instance of the defendant. State v. Jlorgan, 29 N. C., 
387; Weaver v. Crier, 12 N. C., 337; Oxly v. Mizle, 7 N. C., 250; 
Dawson v. Shepherd, 15 N. C., 497. But it is further held, that  
"it is erroneous to set aside an execution issued upon a dormant (472) 
judgment, \Then property has been purchased under it." Xur -  
phy v. Wood, 47 N. C., 63. I n  Torkinston v. Alexander, 19 N. C., 87, 
the Court held, that  "the levy operates as a lien, which sets apart the 
land levied on, for the satisfaction of the creditor's judgment," and 
as was held in Srnitlz v. Spence~, 25 N. C., 256, the levy put the prop- 
erty in the custody of the law, until the debt should be paid, as 
against the defendant in the execution, and the levy creates a lien 
on the land, as did the judgment, when a writ of elegit was issued upon 
it, under the statute of Westminster 2nd) and that writ might be sued 
out to enforce the lien at any time, without regard to  the "year and 
a day." 

It was there held, that  a purchaser from the defendant, was in no 
better condition than his vendor-it being the "direct operation of a 
lien created by execution, to  prevent the defendant from defeating 
the execution by alienating, and to give the process the same effect 
against the property in the hands of the purchaser, as in those of the 
debtor himself." 

But be this as i t  may, there was no exception taken upon this point, 
either in the Court below, or in the argument before this Court. Our 
conclusion is. the plaintiff has made out his title to  the land in con- 
troversy, and the opinion of the Court is, there was no error. The 
judgment of the Superior Court is therefore affirmed. 

7STo error. Affirmed. 

Cited: Cowen v. Withrow, 114 N.C. 559; Earnhardt v. Clement, 
137 N.C. 93; S. v. Smith, 218 N.C. 342. 
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J. M. V,IUGHAN, EXECUTOR, v. SAMUEL J. LEWELLYN, ET ALS. 

Reference-Practice-Evidence-Confidential Relations. 

1. The order of reference was as  follows: "In this cause the order of reference 
heretofore made herein having been mislaid, i t  is agreed between the 
parties that  D. C., Clerk of this Court, proceed to take and state an ac- 
count," and "if not found, that  an order be made as of the last term by  
consent according!" Held, that  this makes a reference by  consent. 

2. The decision of the Judge in revising the report of a referee, is reviewable a s  
to questions of law, but not as  to the findings of fact. 

3. When the vendor agrees to  convey land to the vendee on the payment of the 
purchase money, which is deferred by the terms of the agreement, the 
burden of proving such payment is in the vendee, and such contract does 
not create any confidential relations between the parties, or raise any 
presumption of payment from slight proofs, which would be insufficient 
without the aid of such artificial presumption. 

(473) This was a CIVIL ACTION, tried before Graves, Judge, a t  the 
July Term, 1885, of the Superior Court of Rockingham County. 

The facts were as follo-cvs: 
The plaintiff aIleges that his testator, P. Black, being the owner of 

the tract of land described in the complaint, and containing one hun- 
dred and ninety-six acres, on February 14th) 1871, entered into an 
agreement with the defendant Samuel, for the sale of the same, a t  
the price of seven hundred dollars, for which sum the sealed note of 
the said Samuel mas taken, payable one day after date, and reciting 
as well the consideration for which ~t was given, as that the title 
should remain in the vendor until all the purchase money was paid. 
At the same time, the testator executed his bond to the vendee, and 
therein binds himself and his heirs, upon payment of the bond with 
accrued interest, t o  make a deed, conveying a good and sufficient title 
in the said land to the feme defendant, the vendee's wife. The plaintiff 
further avers, that  while his testator, in his life time, was always 
ready and willing to  comply with his covenant obligation, the pur- 
chaser failed to  pay any part of the money so due, except the small 
sum of $41.86, which is credited on the note of date June 1st) 1877. 
The present action is to recover judgment for what is due on the note, 
and, if necessary, for an order of sale of the land for its satisfaction. 

The defendant's answer admits the series of facts alleged, in ref- 
erence to  the contract and the sealed instruments mentioned, 

(474) but avers that  the debt has been paid in full, and asks that the 
plaintiffs be required to  make title to  the feme defendant, 

according to his contract. 
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There was an order of reference made in the cause, which being lost 
or mislaid, was replaced by an agreement as follows: "In this cause, 
the order of reference heretofore made herein, having been mislaid, 
i t  is agreed between the parties that D. Settle, Esq., the Clerk of this 
Court, proceed to take and state an account betmeen the parties in 
this cause, upon the issues raised by the pleadings, and that  in case 
the said order is hereafter found, this reference shall be governed by 
the terms thereof; and if not found, that  an order be made, as of the 
last term, by consent, according to the rights of the parties under the 
pleadings." To  this is attached the signatures of the attorneys in the 
cause. 

Voluminous testimony was taken and reported by the referee, with 
his findings of fact and conclusions of law, to-wit: 

"1st. That  Samuel J .  Lewellyn, one of the defendants named in the 
pleadings, did, on February 14t11, 1871, execute and deliver to the 
plaintiff's testator, P. Black, his bond of said-date, due and bearing 
interest one day after date, in the sum of $700, being purchase money 
for the land described in the pleadings. 

"2nd. That  a t  the time of executing said bond, the said Black exe- 
cuted and delivered his undertaking to the said Samuel J. Lewellyn, 
obliging himself upon the full payment of said bond, with interest, 
to  execute to the defendant, Sally Lewellyn, a good and sufficient title 
to  the land named in the pleadings. 

"3rd. Tha t  the following payments have been made on said bond, , 
to-wit : 

"On day of March, 1871, $200.00. 
"On 1st day of June, 1877, 41.86." 

The referee found as conclusions of Iam: 
"1st. That the defendants are still indebted to  the plaintiff in the 

sun1 of $700, with interest thereon from February 14th, 1871, 
a t  six per cent. per annuin till paid, subject to a credit of $200 (475) 
March 15th) 1871, and a credit of $41.86 June ls t ,  1877, the 
amount due being the sum of $503.00, with. interest thereon from 
March 15th, 1871, subject to a credit of $41.86 as of June ls t ,  1877." 

The defendants filed a series of exceptions to  the report, which with 
the rulings of the Court upon them are as follows: 

"The defendants above named except to the conclusions of law and 
fact as found by the referee herein, as follows: 

"1. For tha t  the referee did not give defendants credit for $30.00 
as  shown by Exhibit 'G,' filed herein, paid as thereon stated. 

407 
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"2. For tha t  the referee did not give defendants credit for $38.00 
paid, as stated by the witness, Mrs. Sarah Adkins. 

"3. For that  the referee excluded the testimony of A. L. Lewellyn, 
witness of defendants and their son, after proof that the estate of his 
father was insolvent. 

"4. For that  the referee failed to give defendants credit for the items 
mentioned in Exhibit 'B,' filed herein. 

"5.  For tha t  the referee refused to exclude the testimony of T. W. 
Martin. 

"6. For tha t  the referee refused to exclude the testimony of P .  D. 
Price, a legatee under the will of plaintiff's testator, and a party in 
interest. 

"7. That  the referee, in his third conclusion of fact, finds that  only 
$241.86 have been paid on the bond, whereas the evidence shows tha t  
in addition to these payments, there are those which are shown in 
Exhibit 'B,' filed herein, and the further sums of $30.00 and $38.00, 
referred to in exceptions two and three. 

"8. Tha t  the rcferee finds that  the land has not been paid for in 
full, whereas the evidence shows, by admissions of the plaintiff's 
testator, the  entire purchase money has been paid. 

"9. The defendants except to  the referee's conclusion of law, in that 
he finds tha t  there is a balance of purchase money due; of $503.50, 
with interest thereon from March 15, 1871, a t  six per cent., subject to 

a credit of $41.86 as of June Ist, 1877." 
(476) At  the hearing the Court entered the following judgment: 

"This cause coming on to  be heard, upon the exceptions as 
filed by the defendants, after argument of counsel, it is adjudged by 
the Court .that exceptions 1, 2, 3, 7, 8 and 9 be sustained. Exception 
4 is considered in connection with exception 8, and the said exception 4 
is partly sustained and partly overruled, and the Court doth find that 
the whole of the purchase money has been paid and no more. Excep- 
tions 5 and 6 are overruled. 

'.It is further ordered by the Court, that  the plaintiff in this action, 
execute to  the  defendant Sallie Lewellyn, a good and sufficient deed in 
fee simple to the land mentioned in the pleadings, upon the registra- 
tion of the title bond described in the  complaint. 

"It is further ordered, tha t  the plaintiff pay the cost of the action, 
to  be taxed by the Clerk." 

The defendant Samuel having died before the taking the account, 
the objections to the report came from his surviving wife, and so much 
of the  case on appeal as is deemed material to their being understood 
is this: 
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Upon the hearing of the exceptions before his Honor, (as before the 
Referee), the defendants assumed the burden of showing from the 
evidence, that  payment had been made in full. But in the course of 
the plaintiff's argument, in response to  that of the defendant first 
heard, his Honor announced, that  inasmuch as the evidence of the 
plaintiff disclosed that the testator-the vendor, P. Black-had taken 
from Samuel Lemellyn, pending the contract, bonds for rent, to-wit: 
in the sum of $78.66, balance for the rent of the land for the years 
1871 and 1872, and $50 for the rent for the year 1873, and had, a few 
days before the testator's death, in February, 1881, issued a sum- 
mons against Samuel Lewellyn for one hundred dollars, for rent for 
the year 1880, which said rent bonds were held by the testator as 
unpaid, except a credit of $30 endorsed tliereon May 26, 1875; that  
although the plaintiff had offered evidence of these writings to show 
non-payment of purchase money, such course of dealing by 
the vendor with the vendee, under all the proof in this case, (477) 
showed tha t  there was a relation of confidence existing between 
the vendor and vendee, like that  between mortgagor and mortgagee, 
and under the ruling in McLeod v. Bullard; and transactions between 
parties standing in such relations, were looked upon with suspicion, 
and under such relations, slight proof of payinents would raise pre- 
sumptions of payment, and the Courts would require a fair accountinq 
on the part of the vendor, under the circumstances of this case. 

The Court sustained the exceptions, and announced that  the judg- 
ment would be to  recommit the report, to be corrected, upon the evi- 
dence already taken, without giving either party the right to  offer any 
additional evidence. Thereupon, in order to  avoid a recommittal, a t  
the request and by the consent of both parties, the Judge undertook 
to reform the report according to his ruling sustaining the exceptions, 
and rendered judgment, although the plaintiff insisted that  his Honor 
should find specifically, what items in Exhibit "B" he allowed as 
credits, and what items therein he disallowed. 

And from the rulings and judgment so rendered, the plaintiff ap- 
pealed and assigns as errors in said judgment as follows, to-wit: 

"1. For that in arriving at such judgment, his Honor held the plain- 
tiff to  the burden of the proof of the non-payment of the purchase 
money, putting the testator in the relation of a fiduciary under a 
presumption of fraud, though the evidence in the case shows clearly 
and fully, that  the purchaser was continually in possession of the 
premises from the date of the contract. 

"2. For that  his Honor sustained exception 2, without adequate 
proof. 
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"3. For that his Honor sustained exception 3, and held competent 
the testimony of A. S. Lewellyn, son of Samuel J .  Lewellyn, deceased. 

"4. For that  his Honor in considering exception 4, in connection with 
exception 8, sustained exception 4 in part and overruled it in part, 

thus making a mixed finding of fact and law, so as to arrive a t  
(478) the conclusion that all of the purchase money had been paid, 

without making articulate his findings as to  which items of 
'Exhibit B' were true, and which were not, so that  his findings would 
admit of an intelligent review. 

"5.  For that  his Honor sustained exceptions 7, 8 and 9." 

Messrs.  Mebane  and Scott ,  for the  plaintiff. 
M r .  Jos. B .  Batchelor, for the  defendants. 

SMITH, C. J .  (after stating the facts). The form of the substituted 
order is intended to be similar to  the first, and we think makes a 
reference b y  consent, under The Code. Atk in son  v. Whi tehead ,  77 
N. C., 418; Overby  v. T h e  B .  & L. Asso., 81 N .  C., 56; Grant  v .  Reese, 
82 IS. C., 72, and such it  seems to have been deemed and acted on by 
counsel. 

The Court, when revising the report of a referee, who acts under 
a consent order of reference, upon issues both of fact and law raised 
by exceptions, exercises to this extent, the jurisdictional functions 
appertaining to the jury, as well as those appertaining to the Judge. 
I n  this dual capacity, he passes upon the competency of evidence that 
he hears or refuses to hear, as he does upon its effect as proof, direct 
or inferential, of a disputed fact. His rulings upon the law are review- 
able, while his findings of fact are not, in the appellate Court. The 
Code, Secs. 422 and 423. I n  like manner, he exercises the two-fold 
jurisdiction when a trial by jury is waived, and the determination of 
the entire cause is submitted to  him. Const., Art. 4, Sec. 13. 

We propose to  consider, in deciding the appeal, the error assigned 
in the first exception t o  the final ruling, which is alleged to have con- 
tributed largely in coming to the conclusion that  full payment had 
been made. It is presented to  us in the aspect of an instruction to 
the jury in an ordinary trial, and if i t  would have involved a review- 
able error in such case, so it  is when the erroneous rule is seen to 

have guided his own action in determining a question of fact. 
(479) I n  the expressive words of the late Chief Justice, "He, as 

Judge, is to  admit or reject evidence, and is to  charge himself 
upon the questions of law applicable to the case; and is then, as jury, 
to  find the facts and render a special verdict.  The same is the mode of 
procedure before a referee." Perry v .  Tupper ,  74 N. C., 722. 
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I n  exercising a revisory power over a referee upon exceptions, which 
limit its range, the same general principle governs the Judge in passing 
upon the facts and law of each, and while reviewing the report, he 
may "set aside, modify, or confirm the same, in whole or in part," an 
appellate jurisdiction attaches to his rulings in matters of law only. 
' Confidential relations, in our opinion, are not formed between par- 
ties to  an agreement for the sale and purchase of land, simply because 
the payment is deferred and the title retained as a security for the 
purchase money. Nor are any business transactions occurring be- 
tween them afterwards, shown, out of which such confidential rela- 
tions can arise. The burden of showing the discharge of the obliga- 
tion to pay, in this, as in other cases, rests upon him who is to make 
the payment, and it  is not removed or diminished by any facts proved. 
"Slight proofs of payments," do not "raise presumption of payment," 
but the evidence must be sufficient and satisfactory to  establish the 
fact that payment has been made, without the aid of the artificial 
presumption to  which the Court resorts to aid and help out defective 
proof. 

The rule growing out of confidential relations, when they exist- 
iWcLeod v. Bullard, 84 N. C., 515, on the re-hearing-applies to any 
advantage or interest acquired by the superior, over the inferior or 
dependant party, from the act of the latter, and assumes that  i t  has 
been obtained by undue influence, which must be met by evidence that 
the transaction was fair, and the concession voluntary. How is the 
rule invoked here, in aid of the defendant? What act has been done, 
which the plaintiff seeks to  take benefit under, and which is deemed 
to  be involuntary and unfair in favor of the defendant? There 
is none to which the presumption is appropriate, if such relations (480) 
as supposed, did subsist between the parties. It is called into 
requisition here, not to  put out of the way some obstacle arising out 
of the defendant's act, not to defeat some right or claim acquired from 
him, but to  dispense with needed proof, which the plaintiff is unable 
t o  furnish, of an affirmative fact. There is no presumption to  be 
repelled, but absent proof to  be supplied. 

The ruling in McLeod v. Bullard, supra, a t  either hearing, is not 
a precedent for the present ruling. I n  that case, with the relation of 
mortgagor and mortgagee, there were others clustering afound it, which 
without stopping to enumerate, will be found in the last report in the 
opinion, showing the fiduciary relations, and warranting the production 
of some evidence, beyond that of the deed exhibited, tkat  there was 
no fraud practiced in procuring its execution. 
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It is true, there are some things in common in the relation of 
mortgagee and mortgagor, and vendor and vendee of real estate. 
There is an indebtedness from the one to the other, and the estate is 
held by the latter, as a security for its payment. But there are also 
essential differences. The equity of redemption in the mortgage, may 
be sold under execution. The reserved estate of the vendor, while 
any of the purchase money remains due, prevents the sale of the 
equitable estate of the veizdee under such process. But without enu- 
merating other differences, i t  is difficult to  see, how the mere fact that 
one owes for purchased land, and is to have a deed for it when it is 
paid for, can produce such a condition of dependence, as d l  au- 
thorize a presumption that  payment has been made, in the ab;. cence 
of the proof required in other cases of creditor and debtor. 

As there is error in giving more force and effect to evidence than 
i t  intrinsically possessed, by introducing the artificial rule of pre- 
sumption in its support, a new trial must be awarded, and in order 
thereto, let this be certified, that the Court may again hear and pass 
upon the exceptions to the report. 

Error. Reversed. 

Cited: Rattle v. Mayo, 102 N.C. 435; Xissen v. Mining Co., 104 
N.C. 310; Fertilizer Co. v. Reams, 105 N.C. 291; Holt v. Johnson, 128 
N.C. 68; S.  v. Jackson, 183 N.C. 700; Coleman v. XcCullough, 190 
N.C. 594; Contracttng Co. v. Power Co., 195 N.C. 651; Davis 21. 
Dockery, 209 S .C.  274; Anderson v. McRae, 211 X.C. 198. 

(481) 
WILLIAMS, BLACK a c o .  r. a r a m  A. TVHITISG. 

Sotice-Xortgage-Decree for n Sale. 

1. Where a case has been heard in the Supreme Court, and certified to the 
Court below to proceed with according to law, no notice is necessary of a 
motion for judgment in conformity with the certificate. There is no 
necessity for notice, when the case comes on for trial a t  a regular term 
of the Court. 

2. Under the terms of a contract to buy land, the vendee was to have the title 
conveyed to her upon the payment of a certain portion of the purchase 
money, a t  a future day, and then execute a mortgage to the vendor to 
secure the residue, the payment of which was still further deferred. 
Litigation arose as to the amount which had been paid upon the first in- 
stalment, and the demand of the vendor was considerably reduced. I t  
was h e l d ,  that the entire time of credit having expired, the vendor was 
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entitled to  a decree of sale, the vendee not tendering the balance of the 
amount ascertained to be due. 

CIVIL ACTION, heard before Philips, Judge, a t  Fall Term, 1885, of 
the  Superior Court of EDGECOMBE County. 

The facts appear in the opinion. 
The defendant appealed. 

Messrs. Geo. Howard and E. R. Stamps, for the plaintiffs. 
Messrs. J .  L. Bridgers and J .  J .  Martin, for the defendant. 

SMITH, C. J. Upon the hearing of the former appeal, for a reversal 
of alleged erroneous rulings upon exceptions to the report of the com- 
missioners, made under an order of reference, 92 N. C., 683, this 
Court declared that  the account rendered "must stand," and directed 
the rulings to  be certified to the Court below. "to the end tha t  judg- 
ment be entered, and further proceedings therein had, in accordance 
with this opinion." At  the ensuing Fail Term of the Court of Edge- 
combe County, the plaintiffs' counsei moved for judgment for the 
entire debt, and a decree for foreclosure and sale, in order t o  its 
discharge. 

The motion was resisted by defendant's counsel, on two (482) 
grounds : 

I. Because no notice in writing had been given that  it would be 
made-though verbal information of the intention had been coininuni- 
cated by one of the counsel to the other. 

11. Because under the contract, when the first five notes, the last 
maturing on the 31st day of December, 1882, mere paid, title was to  
be made to  the defendant, and the premises reconveyed by her to  the 
plaintiff, to  secure the two last instalments of the purchase money, and 
the delay in complying with the terms of the agreement, was caused 
by the overclaim of the plaintiffs, which was adjusted under the 
reference. 

There was no tender of the balance due on the five earliest maturing 
notes, nor offer to pay the same into Court. The Court allowed the 
motion, adjudged to be due the plaintiff the sum of $26,114.41, with 
interest from the first day of the term a t  7 per cent., on $18,630.56, 
the principal money thereof, and directed a sale of the land, by cer- 
tain commissioners appointed for the purpose, on certain conditions 
which, as not affecting the merits of the appeal of the defendant, need 
not be stated. The sufficiency of the exception to the motion, are 
alone before us for consideration, and these we now proceed to  examine 
and dibpose of, 

I 413 
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In  our opinion neither exception can be sustained. 
I. The judgment was an act done in the progress of the cause, i11 

pursuance of the direction of the appellate Court, and following as a 
matter of course, the confirmation of the report. Certainly no previous 
notice of intention to make such a motion is required. A party present 
in the action by service of process on him, is deemed ready to meet 
any application, appropriate to the stage of the action reached in 
its prosecution. Clayton v. Jones, 68 N. C., 497; University v. Lassi- 
ter, 83 N. C., 38. 

Even when Sec. 218 of the C. C. P., required five days notice of an  
application for judgment against a party who had put in a frivolous 
demurrer, answer or reply, (and this provision is not now found in 

the correspondent Sec. 338 of The Code), i t  was held to have 
(483) been dispensed with hy the amendatory legislation, making 

process in civil actions returnable to  the Court in Term time. 
Stone v. Latham, 68 N. C.. 421 ; Clayton v. Jones, Supra. 

I n  Erwin v. Lowery, 64 N. C., 321, RODMAN, J., referring to the 
notice, says: "We would be inclined to hold tha t  there is no neces- 
sity for notice, when the case comes on regularly for trial, a t  a term 
of the Court." 

11. The next objection rests upon a clause in the agreement sought 
to be enforced in the action, by mhich, in case the five notes first fall- 
ing due, were paid a t  maturity, the last of them maturing on Decem- 
ber 31st, 1882, the land was to be conveyed to the defendant, and she, 
a t  the same time, to mortgage it  to  the plaintiffs to  secure the two 
notes of $7,500 each, representing the remaining purchase money, with 
a power of sale in the mortgagees, in the event of any default in 
respect to  them. The appellant's contention is, that  the delay in 
meeting the five notes, was occasioned by the excessive and unjust 
demands made, the adjustikent of which, has rendered the reference 
necessary, and she insists that  the same time, or a t  least some further 
time, should be allowed, in mhich to  make provision for the ascertained 
indebtedness. 

But all the notes have now become due, and had the appellant dis- 
charged her first obligations, and the conveyance and reconveyance 
been made accordingly, there would now reside in the mortgagees the 
right to.advertise and sell, which could a t  once be exercised, and most 
assuredly the default of the debtor, cannot place her in a better condi- 
tion than if she had been faithful to her engagement, After this 
troublesome litigation, ending in an ascertained debt of large amount 
now overdue, there can be no satisfactory reason for deferring the 
sale, or ending the present, and compelling the institution of a new 
suit, to  accomplish the same general purpose of subjecting the land, 
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the title to  which remains in the plaintiff, to  the payment of the 
purchase money. 

Thc defendant does not offer to  pay any money into Court (484) 
or to  the plaintiffs, as a condition of longer delay, and this 
when her own default has led to  the present action. 

There is no error, and the judgment must be affirmed. This will be 
certified for further proceedings in the Superior Court, for the same 
reasons assigned for this disposition of the cause upon the first appeal. 

No error. Affirmed. 

Cited: Coor v. Smith, 107 N.C. 431; Coleman v. ~lIcCullough, 190 
N.C. 593 ; Burns v. Laundry, 204 N.C. 146. 

L. PRINK v. KBTE STEWART, ET AL. 

Injunction-Trespass-Pleadings. 

1. An injunction to restrain the defendant from committing trespasses on land 
alleged to belong to the plaintiff, mill not be granted, when it is apparent 
from the complaint and affidavits, that the trespasses are  very trifling, 
and if continued, will not work irreparable injury to the plaintiff. 

2. Under the Code practice, a n  injunction is still an estradordinary and pro- 
visional remedy, and it  will not be granted before the plaintiff has 
exhausted the ordinary remedies, unless the Court can plainly see that  
the plaintiff is about to suffer a n  irreparable injury. 

3. I n  such case, i t  is not sufficient for the plaintiff to allege in  general terms 
that  the injury will be irreparable, but he must set out such facts as  will 
enable the Court to see what the injury is, and the probability that  it  will 
happen. 

Motion to continue an injunction to  the hearing, in a cause pending 
in the Superior Court of BRUNSKICK County, heard by MacRae,. Judge, 
a t  Chambers, in Lumberton, on April 14th, 1885. 

His Honor refused to continue the injunction, and the plaintiff 
appealed. 

The facts appear in the opinion. 

Mr. P. D. Walker, for the plaintiff. (485) 
Messrs. Waddell and Elliott, filed a brief for the defendants. 

MERRIRION, J. We think it  very plain that  the plaintiff is not en- 
titled to relief by injunction. He alleges simply, repeated trespasses, 
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of slight importance, on a small portion of his land, and it  is plain to be 
seen from the conlplaint, that they are not such as have done, and that  
the probable continuance of which, \ d l  do him, irreparable injury- 
indeed, such injury done or anticipated, is not alleged. It is apparent 
from the conlplaint and the afidavlts produced in support of the motion 
for an injunction, that the trespasses complained of, if indeed they are 
such, are of no great moment, and are such as can be easily compen- 
sated for in damages. 

It moreover appears, that  the substantial question a t  issue between 
the parties, is whether or not a public street or highway, passes over a 
portion of a lot of land owned by the plaintiff. The alleged trespasses 
consisted in the renloval of certain posts, which the plaintiff caused to 
be erected in and across the alleged street, on his own land, and the 
passing and repassing over the same of vehicles, etc. 

The plaintiff seems to make such repeated trespasses, and the aP- 
leged fact that the defendants are both "pecuniarily irresponsible," the 
main ground of his application for an injunction. 

But he has not tested the effectiveness of his simple legal remedy. 
This is the only action he has brought, so far as appears, and it  is 
probable that a recovery of damages by him, will suffice to prevent 
further trespasses. Indeed, the nature of the controversy, as developed 
by the conlplaint and affidavits, obviously suggest that such a recovery 
would have such effect. 

The defendant, in her affidavit, avers that her co-defendant is her 
servant man, and that she "is not insolvent, but has property amply 
sufficient to nieet any damage which may be awarded against her, and 
is entirely free from debt." So that the allegation that the defendant 

is pecuniarily irresponsible, is negatived, if indeed, such allega- 
(486) tion could help the plaintiff in such a case as this. 

The Court will not grant relief by injunction, in case of simple 
trespass, and when it appears that the plaintiff can have adequate 
remedy, and compensation in damages for the injury sustained. To  
entitle him to such relief in the first instance, he must allege, and it  
niust appear, that he will, or may, probably suffer irreparable injury 
in some wag if i t  shall not be granted. And it is not sufficient to  allege 
such injlwy in general terms-it niust be done by such specific allega- 
tions of facts, as will enable the Court to see that such injury will, or 
may. happen. It is a mistaken notion that  seems to prevail extensively, 
that  relief by injunction may be had in alinost any case, and as a 
matter of convenience, under the Code method of procedure. On the 
contrary, it is only to be granted when and where adequate relief can- 
not be had without it. I t  is extraordinary and provisional in its nature 
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and purposes. Thompson v. Williams, 54 N. C., 176 Gause v. Perkins, 
56 N. C., 177; Bell v. Chadwick,  71 N.  C., 329; German v. Clark.  Ibid,  
417; Dunkart  v. Reinhardt, 87 K. C., 224. 

The counsel for the appellant, cited and relied upon Lumber Co. v. 
Wallace, 93 N. C.. 22. That  case is not in point here. It is peculiar, 
and very unlike this in its facts, and the application of the law. The 
injunction was granted in aid of the receivership, and the provisional 
relief n-as allo~ved, because of the inadequacy of the defendant's remedy 
without it. 

The order denying the motion for an injunction must be affirmed, 
and to tha t  end, let this opinion be certified to the Superior Court. It 
is so ordered. 

S o  error. Affirmed. 

Cited: Bond v. Wool ,  107 K.C. 153; Land Co. v. TT'ebb, 117 N.C. 
481; S. v. Fisher, 117 N.C. 739; Porter v. Armstrong, 132 N.C. 67; 
S. v. Haynie,  169 N.C. 283; Clinton v. Ross, 226 K.C. 689. 

KATE STEWART r. L. FRIKK. 
(487) 

Highways-User-Dedication. 

1. A street in a town may become a public highway by the continued use of i t  
for twenty years. Such use must be a d ~ e r s e  and of right, and not by the 
tacit or express permission of the owner. 

2. I n  order to shorn such adverse user, i t  is necessary to show that the public 
authorities hare done some act, such as  keeping i t  in repair, to put the 
owner on notice. 

3. The mere use of a way over land for a long number of years, does not con- 
stitute i t  a highway, nor does a mere permissive use of i t  imply a dedi- 
cation. The use must be adl-erse to the owner, and as  of right, manifested 

1 by some appropriate action of the proper public authorities. 

Notion to  continue an injunction to the hearing, made in a cause 
pending in the Superior Court of BRUNSWICK County, heard before 
X a c R a e ,  Judge, a t  Chambers in Lumberton, April 14, 1885. 

The facts appear in the opinion. 
His Honor granted the motion, and the defendant appealed. 

Messrs. Waddell  and Elliott,  filed a brief for the plaintiff. 
M r .  P .  D. Walker ,  for the defendant. 

417 



IN THE SUPREME COURT. 

MERRIMON, J. A road, way, or street in a town, may become a 
public highway by the continued use of it by the public for twenty 
years, not simply by permission, tacit or express, of the owners of the 
land over which it passes, but adversely to them, and as of right. That 
is, the proper public authorities must have exercised authority and 
control over it  in some way to be seen, as by superintending and keep- 
ing it in proper repair, adversely to  the owners of the land. The pre- 
sumption of right in favor of the public, will not arise, unless the proper 

public authorities, as authorized by law, shall do something that  
(488) puts the owner of the land on notice that his right is denied, and 

to assert the same by action, if he shall desire or see fit to do so. 
It would be unjust, as well as ungracious, to  take advantage of his 
generous permission to use his land for public convenience, and the 
law will not allow this to be done. 

When, however, the public assumes and exercises authority and con- 
trol over the road, and the owner of the land makes no opposition, and 
twenty years elapse, conclusive presumption arises against him in that 
respect. Hence, in Stafe v. Purify, 86 N. C., 681, the Court says: ('A 
public highway is one established by public authority, and kept in 
order by the public, under the direction of the law; or else it  is one used 
generally by the public for twenty years, and over which the public 
authorities have exercised control, and for the reparation of which they 
are responsible." 

In Kennedy v. Williams, 87 N. C., 6, Justice RUFFIN said: "Accord- 
ing to the current of decisions in this Court, there can be in this State 
no public highway, unless it be one either established by the public 
authorities, in a proceeding regularly constituted before a proper tri- 
bunal, or one generally used by the public, and over which the proper 
authorities have exerted control for the period of twenty years; or one 
dedicated to the public, by the owner of the soil, with the sanction of 
the authorities, and for the maintenance of which they are responsible." 
I t  may be added, that other highways may be established by legislative 
enactment. All the decisions of this Court are to  the same effect. State 
v. McDanieL, 53 N. C., 284; Boyden v. Achenbach, 79 N. C., 540. Now, 
applying what has been said to the present case, i t  seems to us, that the 
plaintiff has failed to show that she is entitled to  the provisional relief 
she demands. It is not contended that  the street or way in question, 
was established under any town or county authority, as allowed by 
statute. It is not alleged in the complaint, nor does it  appear from the 
affidavits produced in support of the motion for an injunction, that the 

public used it adversely to the owners of the land over which it 
(489) passes, as of right. Indeed, so far as appears, while it  had been 
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used generally, as a convenient pass-way, no public authority- 
county or town-had ever exercised any supervision or control over i t  
a t  all. The use of it-which had been for a great many years-forty or 
fifty-was simply permissive on the part of the owners of the land. No 
public authority ever assumed supervision or control over it, or kept i t  
in repair. I t  was an open way, immediately along the river front or 
beach, that everybody, who chose to do so, passed over at  will, but not 
as of right. 

The mere fact that the defendant knew that the people generally 
passed over the way, and that he occasionally passed over i t  himself, 
cannot, as seems to be contended, be treated as a dedication of his 
land to the purpose of a highway. Boyden v. Achenbach, supra; State 
v. Jones, supra. 

A dedication of land to the purpose of a highway, must appear by 
some act of the owner of it, that indicates expressly or by plain impli- 
cation, a purpose to create a right in the public to use it adversely to 
him, and as of right. He must do some act that indicates his con- 
cession, and yields the use of the land for such purpose, and the proper 
public authority must, in some way, take control over it, thus mani- 
festing a recognition and acceptance of the owner's dedicatory con- 
cession. The mere use of a way over land, does not constitute it a 
highway, nor does a mere permissive use of it imply a dedicatory right 
in the public to so use it. The use must be adverse to the owner, and 
as of right, manifested in some appropriate way by the properly con- 
stituted public authority. 

It appears from the plaintiff's complaint, and as well from the affi- 
davits produced by her, that the way in question was not a highway, 
and her supposed right therefore, has no existence. She alleges no 
cause of action, and therefore the injunction was improvidently granted. 

It mould seem that the way ought to be a highway, but whether i t  
ought or not, is not a question for our decision-it is our province 
t o  simply declare and apply the law. If the proper authorities (490) 
of the town deem i t  necessary to make it so, they can easily 
do so. 

The order granting the injunction must be reversed, and to that end, 
let this opinion be certified to the Superior Court of the County of 
Brunswick. I t  is so ordered. 

Error. Reversed. 

Cited: S. v. Summerfield, 107 N.C. 898; S. v. Wolf, 112 N.C. 894; 
Hemphill v. Board of Aldermen, 212 N.C. 188; Chesson v. Jordan, 224 
N.C. 291; Lee v. Walker, 234 N.C. 695; Rowe v. Durham, 235 N.C. 161. 
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DAVID E. SdNDLIN v. R. ST7. WARD, EXECUTOR, ET AL. 

Mistake-Quia Timet-Covenant A-ot t o  Sue 

1. Courts of equity do not correct mistakes in lam, unless when other equitable 
elements occur, such as surprise, undue influence, imposition and the like. 

2.  A party is not entitled to relief on the ground of surprise, mhen he had the 
advice of counsel in  doing the act complained of. 

3. If a creditor by a binding contract, gives time to the principal debtor, or 
varies the contract in any other particular, the surety will be discharged, 
but when the principal debtor cannot enforce such covenant or contract 
against the creditor, as a defence or cause of action, the surety will not 
be discharged. 

4. A covenant not to sue one obligor, does not release a co-obligor. 
5. Where the plaintiff purchased a bond, executed by two obligors, and a t  the 

vendor's request executed to him a covenant not to sue one of the obligors, 
which covenant he was assured by his vendor mould not operate as  a 
discharge of the other obligor. and afterwards fearing that i t  would so 
operate, brought an action to have such covenant cancelled, I t  was held, 
that  the complaint did not state a cause of action. 

CIVIL ACTION, tried before Gudger, Judge, a t  Spring Term, 1885, of 
ONSLOW Superior Court. 

The plaintiff in his complaint alleged: 
I. That  Geo. J. Ward and Robert White, both of the County of 

Onslow, and both now dead, were on the 18th day of May, 1877, and 
for a long time before, since the 3rd November, 1856, indebted 

(491) to Williams Humphrey, now long since dead, by a note, a copy 
of which is as follows: 

"$3,471.50. One day after date, we or either of us, promise to pay to 
Williams Humphrey, or bearer, three thousand four hundred and sev- 
enty one dollars and fifty cents, for value received. Nov. 3rd, 1856. 

(Signed) G. J. WARD, (Seal.) 
I I ROBT. WHITE, (Seal.) " 

11. That the said George J. TTard, died some time during the early 
part of the year A. D. ,  1860, learing a last will and testament, in which 
are named three executors, but of whom only one, the plaintiff is in- 
formed and believes, the defendant Richard W. Kard ,  has ever acted 
or qualified as such executor, and has acted as such ever since the said 
last will mas admitted to probate, some time in the year 1860. 

That the said TTilliams Humphrey died some time during the year 
A. D. 1865, leaving a last will and testament, of which Lott W. Hurnph- 
rey and D .  A. Humphrey, sons of said Williams Humphrey, are the 
executors. 

420 
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111. That the aforesaid Robert White, died intestate, sometinie dur- 
ing the year A. D .  1867, and Jasper Etheridge was, as plaintiff is in- 
formed and believes, appointed his administrator, by the Court of 
Pleas and Quarter Sessions of Onslow County, some time during the 
year 1867, and said Etheridge acted as such administrator, until his 
death, some time in Deceniber, 1876, and after the death of said 
Etheridge, the defendant Henry Sandlin, Jr., was appointed adminis- 
trator de bonis non, of the said Robert White. 

IV. That the plaintiff, and one Silas TTT. Venters, had given their two 
joint and several notes to said White, dated the 9th day of January, 
A. D. 1866, each for one thousand dollars, and payable, the one of them 
nine years after date, and the other of them ten years after date, which 
notes were unpaid a t  the death of said White, and which still remain 
unpaid, but which the said Etheridge alleged were not found among 
the papers and effects of said White, and which have thus far not been 
forthcoming. 

VI. The plaintiff avers, upon information and belief, that the (492) 
said Robert White, died very little indebted, if a t  all, otherwise 
than by said Williams Humphrey note, and the entire assets of the 
estate of Robert White, other than the two notes given by the plaintiff 
and Silas W. Venters to said White, and which remain unpaid as 
mentioned in Article IV of this con~plaint, if they are available as 
assets, will not exceed, if they should equal in value, one hundred 
dollars. 

VII. That a t  Spring Term, 1877, of the Superior Court of Onslow 
County, the said Lott W. Humphrey, who is a lawyer, a very intelli- 
gent business man, and who has ever been the active executor of his 
father, the said Williams Humphrey, offered to  sell to the plaintiff, the 
said Williams Humphrey note. The negotiation, treaty or bargaining 
which finally resulted in the sale of said note to plaintiff, was con- 
ducted entirely and solely on the one side by the said Lott W. Humph- 
rey, and on the other by the plaintiff. I n  the progress of it, the said 
Humphrey held out to  plaintiff, as an inducenient to purchase it, the 
great advantages the ownership of said note would give the plaintiff, 
as a debtor on the two notes given by the plaintiff and Venters t o  
Robert White, and his ability to hold said claim, as a debt of the estate 
of Robert White. Influenced by this inducement, the plaintiff con- 
cluded with Lott W. Humphrey, a bargain for the purchase of said 
note, which agreement or bargain was to  this effect: Lott W. Humph- 
rey was then to  cause to be passed or transferred to  the plaintiff, the 
ownership of the note mentioned in said Article I, free and unincum- 
bered, and, in consideration thereof, the plaintiff agreed to give his 
note for seventeen hundred and fifty dollars. 



IN THE SUPREME COURT. [94 

That after this bargain was concluded, and on the same day, and 
before the execution of his note to Humphrey, he requested him, as a 
favor, to execute an agreement not to sue the executor of George J. 
Ward on the Humphrey note. The said L. W. Humphrey assured the 
plaintiff that the agreement would not amount to a release or discharge 

of either party to said note, and the plaintiff could, notwith- 
(493) standing its execution, hold and use it as a set-off against the 

note the administrator of White held against him and Venters. 
Influenced by this assurance and advice, he consented to execute the 
agreement, as a favor to said Humphrey, believing, as he had been 
informed, that the estate of Ward was insolvent. The agreement was 
in the following words and figures: 

"Whereas, I have purchased of D. A. and Lott Mr. Humphrey, execu- 
tors of Williams Humphrey, a note of which the following is a copy: 

"$3,471.50. One day after date, we, or either of us, promise to pay 
to Williams Humphrey, or bearer, three thousand four hundred and 
seventy-one dollars and fifty cents,.for value received. 

(Signed), G. J. WARD, (Seal). 
ROBERT WHITE, (Seal). 

Nov. 3rd, 1856. 

"I hereby covenant not to sue the executors of George J. Ward 
thereon, this 18th day of May, 1877. 

(Signed), D. E. SANDLIN, (Seal) ." 

That there was no consideration whatever for this agreement, it was 
given purely as a favor to said Humphrey; that  none of the parties 
intended that the instrument should, or could operate as a release to 
either White's or Ward's estates; that it was done in great haste, during 
court week, and either through surprise, ignorance or mistake, fails to 
carry out the intentions of the parties. Lest, therefore, the instrument 
should be held to be a release to, the administrator of White, and 
thereby defeat plaintiff's recovery upon the Humphrey note, he in- 
vokes the aid of the equity jurisdiction of the Court, that it be ad- 
judged that the instrument purporting to be a covenant, be delivered 
up and cancelled, and be declared by the Court to be a nullity, or re- 
formed, so as to carry out the intentions of all parties thereto; and. for 

such other relief as the premises may warrant. 
(494) The defendant Sandlin was removed from the office of admin- 

istrator of Robert White; and - Sandlin, appointed in his 
place, was permitted by the Court to make himself party defendant, 
and allowed to file an answer. The defendants all filed answers to the 
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coniplaint, at  very great length, admitting some of the allegations 
therein, and denying others. They admitted that Ward and White 
executed the note t o  Humphrey, but that  White was only surety in 
the same. They pleaded the presumption of payment from the lapse 
of time, and that the action on the note was barred after seven years, 
under The Code. The case was not submitted to  a jury, and no evi- 
dence adduced in support of any of the allegations or denials in the 
pleading. But the Court dismissed the action, because the complaint 
did not contain facts sufficient to  constitute a cause of action; and the 
plaintiff appealed. 

Mr. W. R. ALLen, for pLainti8. 
ilio counsel fo r  defendants. 

ASHE, J .  (after stating the case). The action of the plaintiff is 
founded literally upon the principle of quia timet, without any of the 
elements of the equitable remedy recognized by the Court in such 
cases. TTith counscl present advising him and drawing the papers, he 
executed an instrument, by which he covenanted not to sue the executor 
of G. J .  Ward, deceased, but he subsequently has his fears aroused, 
by consultation with his counsel, that he may possibly have, by mis- 
take of lam, executed an instrument by which the estates of both the 
obligors to the Humphrey bond, may be discharged from liability on 
the same, and he brings this action, invoking the equity jurisdiction of 
the Court, to correct the mistake. He does not allege that  White was 
surety to the Humphrey notes, but simply expresses an undefined ap- 
prehension that  he may be, and if so, that he will set up the covenant 
in discharge of his liabilities. An action so vague and uncertain in its 
statements, cannot be sustained. 

But even if the facts had been stated with more certainty and (495) 
precision, the plaintiff ~ o u l d  have been met by a principle of 
equity that  would have defeated his application for relief. He  alleges 
there was a mistake in drawing up the covenant, and it  was not in- 
tended to release White from his liability on the note, and he asks the 
Court to correct the mistake. But the mistake is one of law, and not of 
fact, and a Court of Equity never corrects mere mistakes of lam, save 
in exceptional cases, when the mistake is mixed up with other equitable 
elements, as in cases of imposition, misrepresentation, undue influence, 
misplaced confidence and surprise. Story Eq. Jurisprudence, Secs. 137 
and 138. 

The plaintiff says he was induced to execute the covenant through 
ignorance, surprise, mistake, and the confidence he had in Mr. Humph- 
rey. His ignorance is no excuse, for every man is presumed to know 
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the law, and lye do not see how he can be relieved on the ground of 
surprise, for he had two counsel present, advlsing hiill at  the time, one 
of whom drew up the covenant. Xor does his niisplaced confidence in 
Mr. L. TI'. Humphrey afford him any excuse. When Mr. Humphrey 
offered to sell him the note for half price, and by looking a t  it he could 
see that i t  was more than ten years old, it sliould have put hitn on his 
guard, and greatly weakened the confidence he had in the advice of 
Mr. Humphrey, to favor n-horn he executed the covenant. The con- 
tract was made with Humphrey. JTard was not present, nor does it  
appear that he had any knowledge of the transaction, or that the 
covenant has even to this day been delivered to him by Humphrey. 
Then there was no niisrepresentation by any one, and if any imposition, 
is was practiced upon him by Humphrey, who was a stranger to the 
subject intended to be affected by the covenant, and no imposition, or 
even fraud, practiced by him, could affect the relation between the 
plaintiff and the estates of White and Ward. The execution of the 
covenant then, was a pure mistake of the law, and when that is SO, 
there is no ground for relief in a Court of Equity. I n  the case of Bank 

of United States v. Dalziel, 12 Peters, 32, 55, 56, when the main 
(496) question was, whether a mistake of law was relievable in Equity, 

i t  being stripped of all other circumstances, the Court held it  
was not. Hunf v. Rousmaniere, 1 Peters 15; Story Eq. Ju., Secs. 116 
and 138; Storrs t i .  Barker, 6 John, Ch. 169-70. 

But notwithstanding the plaintiff is not entitled to the relief de- 
manded, i t  does not follow that he must lose his debt against the estate 
of White, unless he has lost his remedy by lapse of time, as a statutory 
bar. For, conceding that the covenant is valid as between the plaintiff 
and the executor of Ward, White mas either a co-obligor or surety. If 
a co-obligor, the covenant cannot have the effect to discharge his 
estate. I t  was not a release, but only a covenant not to sue, which 
has been held by the Court not to  discharge a co-obligor. Winston v. 
Dalby, 6 4 N .  C.,299; Russell u. Adderton, Ibid., 417. 

But if White was surety, a different rule applies. 
Under the last authority cited, i t  was held that  such a covenant 

would discharge the sureties. And it  is a general rule in equity, that  
where the creditor acts in such a way as directly to impair or destroy 
the relation of the principal to  the surety, as by a release to  the prin- 
cipal, or a covenant not to  sue him, or issue execution, or giving further 
time, the surety is discharged. Adams' Eq., 106. But this rule is 
subject to  exceptions, as when the creditor, in agreeing to give time, 
expressly reserves his remedies against the sureties, or when the agree- 
ment not to  sue, or to  give time, is of such a character, that the prin- 
cipal could have no remedy for its breach or non-performance against 



N. C.] FEBRUARY TERM, 1886. 

the creditor. I11 such cases, i t  is held the surety is not discharged, as 
when there is a par01 promise not to  sue, or to  give time, without a 
consideration moving from the principal. The question in every such 
case, is whether the agreement t o  give time, or to  vary the contract in 
any other particular, could have been enforced by the principal against 
the creditor, either as a defence or as a cause of action, for if it could 
not, there will be no discharge. Rees v. Berin,gton, Hare & Wallace's 
Notes to  Leading Cases in Equity-Kate referring to American 
decisions, and numerous American cases there cited in support (497) 
of the doctrine. If that be the correct doctrine, and i t  is too 
well established by the overwhelming weight of authority to  be ques- 
tioned, then the estate of TVl~ite is not discharged by the covenant not 
to  sue the executor of TT7ard; for the covenant has no validity. The 
executor of Ward cannot maintain an action upon it. It is a covenant 
with no one, the covenantee is not named. It is of the essence of a 
bond to have an obligee as well as an obligor; i t  must show upon its 
face to whom it is payable, and the defect cannot be supplied by show- 
ing a delivery to  a particular person. Phelps v. Cole. 29 N. C.. 262; 
Graham v. Holt ,  25 N. C., 300. To  constitute a deed, there must be 
persons able to  contract, and be contracted with, for the purpose in- 
tended by the deed; and also a subject matter to be contracted for; 
all which must be expressed by sufficient names. 2 Black. Corn., 296. 

I n  this view of the case, independent of the defects in the complaint, 
there was no necessity for seeking a reformation of the covenant. There 
is no error, and the judgment of the Superior Court is affirmed. 

No error. Affirmed. 

Cited: Rornegay v. Everett, 99 N.C. 35; Berry V .  Hall, 105 N.C. 165; 
White v. R. R., 110 N.C. 461; Pelletier v. Cooperage Co., 158 N.C. 407; 
Braswell v. Morrow, 195 S .C .  131. 

CHARLES McDONALD v. J. H. CARSON ET ALS. 

Issues-Evidence-Notice-Sheriff-Production of Papers-Witness- 
Judge's Charge. 

1. It is the duty of the Court to  see that  all  material controverted matters con- 
tained in the pleadings, are eliminated and submitted to the jury in the 
form of issues. 

2. The submission to the jury of an immaterial issue, when it cannot be seen 
how it prejudiced the appellant, is not assignable as  error. 
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3. Where the fact in issue is whether a certain contract was made or not, con- 
versations and declarations made by one of the contracting parties, about 
the time it was claimed that the contract was made, a re  admissible in 
evidence when they tend to show that  such a contract was made. 

4. The official acts and returns of a Sheriff a re  acted on ~vithout proof of his 
signature, in a Court in which he is a n  officer. 

5. A return by the sheriff on a notice to  produce a paper in these words. "Exe- 
cuted by delivering a copy," implies a delivery to each party to whom the 
notice is addressed, and is sufficient. 

6. The Court has the power, by virtue of Sec. 578 and Sec. 1373 of The Code, 
to order the production of proper papers, pertinent to  an issue to be tried, 
and in the possession of the opposite party. 

7. Where a party directs a letter to be written from a draught prepared by 
himself, the copy so made, and not the draught, is the original paper, and 
notice to produce the draught is not necessary before introducing the 
letter in  evidence. 

8. The party introducing a witness, endorces his general credit, and will not be 
allowed to impeach his general moral character, but he may show that the 
facts a re  different from those testified to by the witness, and it seems 
tha t  this rule applies when one party puts his adversary on the stand. 

9. It is not necessary for the trial Judge to give the prayers for instructions to 
the jury in the very words of the prayer. I t  is sufficient if he gives their 
substance, when they a re  proper, and fairly explains the law to the jury, 
as  applicable to  the evidence. 

10. A prayer for instructions to the jury from the defendant, that upon the 
whole evidence the plaintiff is not entitled to recover. is not proper under 
the present system of practice. Now the jury do not find for one party or 
the other, as  formerly, but respond to certain issues, and upon their find- 
ing on these issues, the rights of the parties depend. 

11. A general exception to a n  entire charge, is not in  conformity to the rule, 
but the exception should point out the specific portion of the charge 
deemed erroneous. 

(498) CIVIL ACTION, tried before MacRae, Judge, and a jury, a t  
January Term, 1886, of the Superior Court of CABARRUS County. 

There was a verdict and judgment for the plaintiff, and the defend- 
ants appealed. 

The facts are fully stated in the opinion. 

(499) Messrs. W .  W .  Fleming and C. M.  Busbee, (Mr.  H.  S. Pur- 
year was with them on the brief,) for the plaintiff. 

Messrs. Paul B. Means and John Devereux, Jr., (Messrs. D.  Schenck 
and Chas. M .  Price were with them on the brief,) for the defendants. 

SMITH, C. J .  The action is to recover compensation for services 
alleged t o  have been rendered to  the defendants, in bringing about and 
effectuating a sale of a valuable gold mine belonging to them, and 
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known as the "Rudisill &line," under a contract, whereby, if the sum 
of $35,000.00, the price to be demanded, was obtained, the plaintiff 
was to  have a commission of ten per cent .  thereon. The defendant 
James H. Carson put in an answer a t  the return term of the summons, 
in which, passing in silence the allegations of defendants' ownership of 
the property, and the denied demand made on them by the plaintiff 
for payment, he controverts all those contained in sections 2, 3, and 4, 
which aver the making the contract with the plaintiff, and his agency 
in a subsequent sale of the mine. The other defendants subsequently 
filed a joint answer, adopting that  of their associate. Two issues were 
prepared and accepted by the Court, to be submitted to  the jury in 
these words : 

"I. Did the defendant J .  H. Carson contract with plaintiff, for him- 
self and the other defendants, that they would ask $35,000 for the 
Rudisill Gold Mine, and that  if the plaintiff would aid them in the sale 
of said property, by inducing and bringing any parties to  them t o  
purchase said property, and that if a sale was effected by the defend- 
ants to the parties so induced and brought by the plaintiff, or through 
the agency and aid of the parties so induced and brought by the plain- 
tiff, the defendants would pay the plaintiff a commission of ten per 
cen t .  on the amount for which the mine would sell? 

111. "If yes, what damage has the plaintiff sustained?" 
During the argument, a third issue was submitted by the Court, 

numbered 11. in the record, as follows: 
11. "Was a sale of said mine effected by defendants to  Lara- (500) 

bee and Smart, (alleged purchasers,) or to one of them; or 
through the aid and agency of them, or one of them, to  other parties? 
If yes, for what sum?" 

The jury responded in the affirmative to the first issue, "yes, $35,- 
000.00" to that  submitted by the Court; and to the other, "$35,000.00 
with interest from date of sale." 

I .  The defendants' first exception is to the action of the Court in 
preparing the issue numbered 11. 

There is not only no error in this, but it was the duty of the Court to  
see that  all material controverted matters contained in the pleadings, 
were eliminated and put in the form of issues, as commanded by the 
statute. Rudasill v. Falls, 92 N. C., 222. Arnold v. Estis, Ibid., 162. 
Bowen v. Whitaker, Ibid., 367. 

I n  the last case, MERRIMON, J. ,  who delivered the opinion, in refer- 
ence to  a remark of the Judge who tried the cause in the Court below, 
"that it mas supposed to be the duty of counsel to tender issues, and 
for the Court to settle them in case of disagreement," says: "This 
cannot be treated as dispensing with a due observance of the statute. 
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It was the duty of the Court to see that  the trial proceeded according 
to  its mandatory requirements. Having authority, it should have re- 
quired the counsel to frame the issues, and reduce thein to unity, or, if 
for any cause failing to do this, the Judge presiding should have done 
so, before or during the trial." 

It was, moreover, a necessary issue in developing the merits of the 
controversy. The first inquiry related to the contract between the 
parties, and its provisions; the other, as to  damages. That introduced, 
supplied an  obvious on~ission, by extending the inquiry to the sale made 
by the defendants and the price obtained. 

If the issue was material, it ought to  have been submitted, and if 
needless, as its prejudicial tendency is not apparent, it is not assignable 

as error. Perry v. Jackson, 88 N. C., 103. 
(501) The second and third exceptions are taken to  the plaintiff's 

testifying to conversations IT-ith the defendant Jyadsworth, in 
reference to the price set upon the mine, which took place about a year 
before the contract with the plaintiff, and about the tinie of making it, 
as irrelevant. These exceptions were properly overruled. The in- 
formation related to the mine-the price put upon it-the disposition 
of the orners  to  sell-and the plaintiff's communicating the fact tha t  
he had parties that would examine the mine with plaintiff's son. Wads- 
worth's reply to his inquiry about paying him a conimission was: "You 
see Mr. Carson. He  is half owner of the mine now. Any arrangement 
you may make with him will be satisfactory to  myself and Mr. 3liller." 
Cert'ainly this testimony mas pertinent to the question of the making 
of the alleged agreement with Carson, denied and in dispute. 

IV. The exception numbered IV. is not set out so that  we can under- 
stand and pass upon its force, unless i t  be to  the admission of secondary 
evidence of the contents of a letter written by him to Wadsworth. 
Thereupon the plaintiff introduced a notice bearing this caption: 

STATE O F  NORTH CAROLINA, 
Superior Court. 

CABARRKS COUNTY. 

CHARLES MCDONALD, Plaintiff, \ 
against Notice. 

J. H .  CARSON, J. W. WADSWORTH and 
R. MILLER, Defendants. 1 

T o  the defendants above named: 
"Take notice that  you are hereby requested to  produce on the trial 

of the above entitled action, now pending in the Superior Court of 
Cabarrus County: 

428 
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"1st. The letter mi t t en  by C. AIcDonald, the plaintiff above named, 
to  the defendant J .  W. Wadernorth, of date the 7th day of February, 
1879. Unless said letter is produced, its contents will be offered 
in evidence by the plaintiff," etc. ( T h e  rest of the notice refers (502) 
to  other papers.) 

"To James H. Carson, Secretary etc., John TT. TTTadsworth and 
R. H. Miller." 

(Signed) C. MCDONALD, Plaintiff. 
The notice has the following endorsement: 
"Executed by delivering a copy, March 7th, 1885. 

"C. A. POTTS, Sheriff." 

The defendants insisted that  there iTas no evidence of service of the 
notice on Wadsworth. 

The sheriff makes this return to the notice, to  be used in the Court of 
which he is an officer, and his official acts and returns are recognized, 
without proof to  his signature. 

I n  Holding v. Holding, 4 N. C., 324, SEAWELL, J . ,  delivering the 
opinion, says: "The law considers every Court cognizant of the official 
t o  whom it authorizes such Court to direct its precepts; and when 
return is made, the officer is presumed in law, to have come perionally 
in Court, and then to have been recognized in virtue of his con~mission, 
and hence i t  mas unnecessary a t  common law, to make any return upon 
the \ n i t  otherwise than 'Executed,' or the like." The same official 
recognition of his acts, extends to  his service of notice by statute. 

"When a notice shall issue to the sheriff, his return thereon tha t  
the  same has been executed, shall be deemed sufficient evidence of 
the  service thereof." The Code, Sec. 940, which is the Rev. Code, 
ch. 31, Sec. 121, condensed. 

The tern1 used in the return, "Executed by delivering copy," neces- 
sarily implies a delivery to each of those to whom the notice is 
addressed, as otherwise i t  would be but a partial and uncompleted 
service. 

V. The objection to the introduction of a deed from defendants to  
one J. H. Whiting, conveying the gold mine property, is without force. 
I t  shows the sale on which the plaintiff relies for the recovery of his 
claim. 

VI. and VII. The next objection was to  the order of the (503) 
Court, requiring the defendants to produce the contract of sale, 
preceding the execution of the deed entered into between them and 
Whitney, and which was one of the documents whose production was 
demanded in the concluding words of the notice already considered, 
but omitted in setting i t  out. 
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This power of requiring the production of proper papers pertinent 
to  the issue, and in possession of an adversary party,  has been long 
and beneficially used in the trial of actions a t  law, by virtue of posi- 
tive statute. It is still possessed by the Court. The Code, Secs. 578 
and 1373, and cases cited a t  the foot of those sections, among the more 
recent of which are McLeod v. Bzrllard, 84 N. C., 515; Commissioners 
of Forsyth v. Lemly,  85 N. C., 341; Coates v. Wilkes, 92 N. C., 376. 

VIII.  During the cross-examination of the defendant Wadsworth, 
testifying for himself and co-defendants, the witness said, "Plaintiff 
never wrote me about it," referring to the mine. "I received a letter 
from the plaintiff making certain inquiries." The defendants then in- 
terposed an objection which was overruled. 

The letter purporting to be that  of the witness, exhibit "D" in the 
transcript, was then produced, and the mitness denied having written 
it himself, but thought it was a copy of one he wrote, and tha t  it was 
sent by his direction. The letter was addressed to  the plaintiff, and 
refers to the  sale of the land. The objection is, tha t  this is but a 
copy, and no notice had been given to  produce the original. If this 
identical writing was sent by the witness's direction to the plaintiff, 
i t  is the original and only comnlunication between them. The words 
used are spoken to the plaintiff, not those in what is called the original 
or primary draught. Banks v. Richardson, 47 N. C., 109. 

This exception is disposed of in what has already been said about 
the formation of the issues. 

X. An instruction was asked, "that when a party to an action puts 
a mitness on the stand and examines him, he cannot deny his 

(504) credibility, and this principle applies to the plaintiff's examina- 
tion of the defendant Carson." The Court in response said, 

"This is not exactly true. When the mitness is a defendant, he may 
be contradicted." If we correctly understand the charge, tha t  the 
statements of fact by the witness could not be controverted, as tha t  
would impeach his credit, i t  was properly refused. The rule is, that 
by introducing a witness, you indorse his general credit, and will not 
be allowed to impeach his general moral character, for tha t  would be 
imposing upon the jury, but the facts may be shown to be different 
from those as understood and represented by the witness. No estoppel 
preventing this, results from his being introduced and examined. 

"A party may prove," we quote the language of Chief ,Justice 
RUFFIN, ' ( that the fact is not as it is stated to be by one of his wit- 
nesses; for tha t  is merely showing a mistake, to  which the best of 
men are liable." Spencer v. White, 23 N. C., 236. 

Again, i t  is said in Strudwick v. Brodnas, 83 N. C., 401: "A party 
is not precluded by the statement of one of his witnesses, from showing 
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by others, the facts to be different, but he is not a t  liberty directly 
to  assail his reputation for truth, and thus destroy his credit before 
the tryers." And other cases are there cited. 

This is the rule which we understand the Judge to lay down, when 
he says that the witness "may be contmdicted," and in doing this, he 
undertakes to limit the sweeping words of the prayer, which, un- 
corrected, were calculated to  mislead the jury. 

Instructions were further asked, which in substance are the fol- 
lowing : 

I .  "If the contract entered into with Carson for the defendants, was 
in terms as represented in the plaintiff's testimony, he cannot recover, 
there being no evidence of payment of the purchase money specified 
in either of the contracts with Whitney and his associates. 

11. "If this be declined, that  if the contract be such as is mentioned 
in the preceding prayer, the plaintiff is entitled, if he recovers, 
to  ten per cent. only on $2,000, the sun1 paid by Whitney and (505) 
his associates, with interest from August 29, 1879. 

111. "If the jury find the contract to  be, that  the plaintiff should 
bring or introduce to defendants, a party or parties as purchasers of 
the mine, and that $35,000 as purchase money was to be paid in cash, 
the plaintiff cannot recover. 

IT.  "If W. J. Smart negotiated the sale to Whitney and others, as 
defendants' agent, the plaintiff cannot recover upon such sale. 

V. "So far as the plaintiff is concerned, Smart could, as such agent, 
negotiate the sale, and a t  the same time be one of the several pur- 
chasers, or take a beneficial interest under the contract, and this 
whether his name TI-as known in the transaction or not." 

The instructions were refused, and the Court, after stating the con- 
tention of the parties, proceeded to charge the jury thus: 

"In order to  make plain the matter to be passed on by you, certain 
questions, called issues, are submitted to you to answer. 

"The first is,-was such a contract made, as is described in the 
con~plaint? The question is not whether any  contract was entered 
into between the parties, but was this contract, that is, was a contract 
substantially the same as this, entered into between them. If it  was 
that  plaintiff was to bring them a party who would pay cash, i t  is 
not this contract." 

After referring to  the conflicting testimony about the contract, the 
Court continued : 

"The burden of proof is upon the plaintiff. If he has satisfied you, 
by a preponderance of evidence, that such a contract was made be- 
tween them, you will answer-"yes." To have made this the con- 
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tract,  it must have been the understanding and assent of both the 
contracting parties, not what one or the other understood i t  to be. 

"Then you will proceed to inquire as to  the answer to the second 
isbue. The plaintiff says that  this contract was made, and tha t  after- 
wards he introduced Larabee and Sniart to the defendants, and that 

negotiations ensued between the defendants and Larabee and 
(506) Smart, one or hot11 of them, and in consequence of such negotia- 

tions, a sale Iyas made a t  $35,000. 
"Sow is that  so? Or if a sale under these cil-cumstances was m a d e .  

what was the amount for s ~ h i c h  the property sold? 
'&There is much conflicting testimony as to what sale, if any, was 

made. It is for you to answer the question. If a sale was made to 
Larabee, or Smart, or to either; or if either aided defendant in lnaliing 
a sale of the property, and such sale was made with the assistance of 
one or both, you must answer, yes. 

"By a sale is meant the transfer of the property for a consideration 
-not conditionally, and the conditions afterwards performed-but an 
absolute sale for value. 

"A consideration is implied in a deed, because a deed is under seal, 
and a seal imports a consideration. The plaintiff testifies that  there 
was an absolute sale, and that  a deed passed the title out of the 
defendants, for the consideration of 535,000. 

' 'The defendants, or some of them, testify to certain matters, soine- 
what complicated, but n-liicli amount to an allegation that  much effort 
was made to  sell-contracts made, and deeds executed-a stock com- 
pany organized-and that  certain parties who had agreed to buy the 
property, not having paid all the purchase money, became owners 
of stock in the company, which represents what had been paid; that 
the company was dissolved, the  property sold and bought in by de- 
fendants, who are again owners. 

"The negotiations having in effect failed, the burden is on the plain- 
tiff. How is it-yes, or no? If yes, for what sum? If you answer 
this question in the affirmative, and ascertain the sum for which the 
property was sold, you will proceed to  answer the third issue. 

"The answer will be given by a calculation of 10 per cent .  on the 
sum for which the property sold, and interest. 

"If the plaintiff has not by preponderant testimony, satisfied you 
tha t  such contract is as alleged in the complaint, and set out in the 
first issue, you will answer the issue, 'No,' and need not trouble your- 

selves to  answer the other issues." 
(507) The reproduction in ex tenso  of so much of the charge as bears 

upon the exceptions, is sufficient to  show, without comment, 
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that  the  case was fairly and fully presented to tlie jury, and the law 
explained and applied to the different aspects of the evidence. There 
is no error in the refusal to give the instructions asked. This is not 
required, when in substance, the charge responds to so much of the 
instruction as is correct and proper. 

I n  Rencher v. Wynne, 86 N. C., 268, it is said that  "while a Judge 
is not required to give an instruction in the very words in which i t  
is prayed, even when correct in law, yet i t  is to be expected that  he 
will declare the lan-, as applicable to tlie facts in proof, and any 
reasonable inference tha t  may be drawn from them, in order to  an 
intelligent and rightful determination of the issues before the ,jury." 

We advert to a feature in the form of instructions asked, in the 
first four of m-hich, tlie deniand 13, upon the  preceding assumed state 
of fact, that  the Court shall tell the jury that  the plaintiff cannot 
recover. This rests upon a misapprehension of the present practice, 
as we have before remarked in another case, and is corrected in the 
charge. The jury respond to the issues of fact, and upon their find- 
ings, depends the  question of law, for the Court to decide, whether the 
plaintiff is entitled to judgment, that  is, to recover. All the material 
facts upon which the plaintiff's right of recovery depends, must be 
found by the jury, when issues are submitted to them, and upon the 
facts thus ascertained, the law determines the result, and the Court 
declares tlie law. The verdict is not nom-, as under the old system, for 
the  one party or the other, but it settles the controverted allegations, 
and presents the facts for the judgment of the Court. 

We may further observe, that  an exception to a whole charge is not 
in conformity with the rule, but it should specifically point out the 
portion deemed objectionable, and not open a wide field to be ex- 
plored, to find something obnoxious to  objection, in the argument 
upon the appeal, when if the objectionable matter had been brought 
to  the attention of the Court upon the trial, it might have been 
rectified. It is only necessary to recall what is said in Bost v. (508) 
Bost, 87 N. C., 477, on page 481. 

We find no error in the record, and the judgment must be affirmed. 
K O  error. Affirmed. 

Cited: Houck v. A d a m ,  98 N.C. 522; Cummings v. Barber, 99 N.C. 
Leak v. Covington, 99 N.C. 569; Mace v. Life Asso., 101 N.C. 
Burwell v. Sneed, 104 N.C. 122; JfcKinnon v. Morrison, 104 N.C. 
McAdoo v. R .  R., 105 K.C. 151; Braswell v. Johnston, 108 N.C. 
Bottoms v. R.  R., 109 S .C.  72; Cornelius v. Brawley, 109 N.C. 
Chester v. Wilhelm, 111 N.C. 316; Alexander v. R. R., 112 N.C. 
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732; Is ley v. Boon ,  113 N.C. 252; S m i t h  v .  R. R., 114 K.C. 763; Sim- 
mons  v .  Allison, 118 S .C .  777; S. v. X a c e ,  118 N.C. 1248; W a g o n  Co. 
v .  B y r d ,  119 N.C. 469; Tucker  v .  Sut terthwaite ,  120 N.C. 121; Witsel l  
v .  R. R., 120 N.C. 558; W7illis v. R. R . ,  122 N.C. 909; Nor ton  v. R. R., 
122 N.C. 934; S .  v. Freemall, 213 S .C .  379; Cot ton  Co.  v .  Reaves ,  225 
N.C. 443, 444; S. v. Moore,  230 S .C .  649; Lumber  Co. v. Sewing Ma- 
chine Co., 233 N.C. 412; S. v. Ti l ley ,  239 N.C. 252. 

T. B. LOFTIN, ADIIIINIS~ATOR, T. JOHN W. ROUSE, ET ALS. 

Jurisdiction o f  the  Clerk-Amendments-Appeal. 

1. Where, in special proceedings, the pleadings are made up before the Clerk, 
and upon joinder of issues are  transferred to the Court in Term, the Judge 
has power to  allow amendments, or he may stay the trial and remand the 
papers to the Clerk, in order that he may consider a motion to amend. 

2. In  such case, a n  order remanding the papers to  the Clerk, in order that he 
may hear a motion to amend the pleadings, to the end that  a n  account 
should be talien, is interlocutory and does not impair a substantial right, 
and cannot be appealed from. 

SPECIAL PROCEEDIXG, transferred to the Superior Court in Term, 
heard by A v e r y ,  Judge, at Fall Term, 1885, of LENOIR Superior Court. 

The facts appear in the opinion. 
The plaintiff appealed. 

M r .  W .  R. Allen,  for plaintiff. 
M r .  Geo. V .  Strong,  for defendants .  

MERRIMON, J. This is a special proceeding brought in the Superior 
Court of the county of Lenoir, by the plaintiff, to  sell land of his 
intestate, to make assets to pay debts, etc. 

The pleadings were made up before the Clerk, acting as and for the 
Court, as allowed by The Code, Sec. 251, and issues of fact 

(509) were raised, to  be tried by a jury. Thereupon, the Clerk trans- 
ferred the "case to the civil issue docket for trial of the issues 

a t  the ensuing Term of the Superior Court," as required by The Code, 
Sec. 256. 

Afterwards, in Term time, the counsel for the defendants Pelletier 
and wife, moved the Court to amend the answer of these defendants, 
by inserting a more unequivocal denial that plaintiff's intestate was 
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indebted a t  all, and by setting up a defence. which they alleged had 
just come to their knowledge, that  the note, upon which the judgment 
mentioned in their answer was rendered against plaintiff, was executed 
without consideration, as appeared upon its face, and tha t  i t  did not 
appear from the petition, that  there was other outstanding indebted- 
ness, and that the answer already filed, denied the validity of tha t  
judgment, or the debt on which it was founded. 

The same counsel also moved "to amend, to the end that an account 
should be taken." The attention of the Court was not called, and no 
objection was taken, to the want of a statement of the issues by the 
Clerk. The Court ordered that  the cause be remanded to  the Clerk, 
to  the end that an  account n igh t  be taken, and that  the pleadings 
might be amended, if the Clerk should deem it proper. 

The Court held, that  where one of the issues was, whether there 
was any ralid indebtedness, i t  should be ascertained first whether 
there was any indebtedness, and a finding for the defendants on tha t  
question, might obviate the necessity of trying the issue of fraud. 

From the judgment of the Court the plaintiff appealed to  this Court. 
Regularly, in special proceedings like this, the  pleadings should be 

made up and perfected by the Clerk, acting as and for the Court. 
Indeed, he so makes all the orders and judgments in the course of 
the proceeding, except in some exceptional respects, otherwise ex- 
pressly provided for. His decision of issues of law or legal inference, 
may be reviewed upon appeal to  the Judge a t  Chambers or in 
Term, and issues of fact raised by the pleadings, must be tried (510) 
in term time, under the  superintendence and direction of the 
Judge. Brittain v. Mull, 91 N. C., 498; Wharton v. Wilkerson, 92 
N. C., 407; Jones v. Desern, ante 32. 

The statute, (The Code, Sec. 2 5 6 ) ,  requires that "the case" shall 
be transferred to  the civil issue docket for the trial of issues of fact. 
When so transferred, i t  is properly before the Court in term for trial, 
and only for the trial of the issues raised by the pleadings. Neces- 
sarily, the Court must see the pleadings-see that  they are perfected, 
and what issues are raised by them. It could not otherwise proceed 
with the trial. If the Court should see that the pleadings were imper- 
fect, it might and ought to  stay the trial of the issues, and direct the 
Clerk to  perfect them according to  law. And so also, if a party should 
satisfy the Court in Term, that  he might be entitled, or probably 
ought to be allowed, to amend his pleading, the Court might in its 
discretion, with a view to  the ends of justice, so stay the trial, and 
direct the Clerk to  consider of a motion to  amend, and allow or dis- 
allow the same, just as if the case had not been transferred to  the civil 
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issue docket. We can see no just reason why the Judge in term, shall 
not exercise such discretionary power. There might be cases in which 
such a course as that  indicated should be taken. This discretionary 
power is of the nature of that to  allow amendments generally, and the 
proper exercise of it is not generally reviewable in this Court. 

We think however, that the Court in Term, should not do more than 
to  direct the Clerk to proceed to perfect the pleadings and allow or 
disallow amendment according to law. If the Clerk should proceed 
and make decisions of questions of law, with which a party should be 
dissatisfied, such party might appeal, and in that way the decision 
of the Judge would become that  of the Court. It was the duty of the 
Clerk to  make all proper orders of reference, as well as other orders 
and judgments in the course of the proceeding. If he should err in 

such respect, an appeal might be taken as indicated above. 
(511) The purpose of the Code of Civil Procedure, is to  expedite 

the hearing and disposition of matters cognizable by special 
proceeding, and hence, such of its provisions as require civil actions to  
be proceeded with in term time, do not embrace, for the most part, 
such proceedings, and hence, also, the extensive powers of the Clerk, 
acting as and for the Court, in conducting them. 

The order appealed from was interlocutory merely, and in any view 
of it, i t  would not destroy or impair a substantial right of the appel- 
lant to  delay his appeal until final judgment. Moreover, as we have 
seen, the order was one the Court had power in its discretion to make, 
and the exercise of that  discretion is not reviewable in this Court. 

The  appeal did not lie, and hence must be dismissed. 
Appeal dismissed. 

Cited: Glover v. Flowers, 101 N.C. 141. 

SAMUEL C. WHITE, CASHIER, ETO., V. M. E. UTLEY, ET -4~s. 

Appeal .  

1. The rule is reiterated, that appeals which present for review only fragments 
of the case, instead of the case in its entirety, will not be entertained. 

2. So, where pending a reference, the defendant mo-ved before the referee to  
make new parties, which motion the referee certified to the Superior 
Court for its action, where the motion was allowed, and the plaintiff ap- 
pealed, the appeal was dismissed. 
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~ I O T I O K  in a cause, heard before Clark ,  Judge, a t  August Term, 
1885, of the Superior Court of TYaxc County. 

After the dislnisbal of the former appeal of the plaintiff, for tlie 
reason tha t  it x a s  prematurely taken, in the midst of an unexecuted 
order of reference, 86 N. C., 415, the cause 11-as recommitted to 
the sanie referee, and he was directed to proceed under the for- (512) 
mer order. The general facts are stated in the report in that 
appeal, and do not require repetition. 

John G. TTTillianis, the president of the bank, and trustee in the 
conveyance made by the defendant TTilliam Utley, in June, 1869, of 
two tracts of land, and a considerable personal estate, to secure money 
borrowed of the  bank, died in February, 1879, and a t  the instance of 
E. R. Stanips, who was brought into the cause by a supplemental 
complaint, in which i t  is alleged tha t  he had purehased the equity of 
redemption in the lands, under an execution sale against the defendant 
ITilliam Utley, the hem-at-lan- of the deceased, of whom the wife of 
said Stamps was one, were made parties defendants also, and filed 
their answer in 1885. This was done before the referee, and without 
objection. mTIiile the matter was pending before the referee, the 
plaintiff objected to  the taking of the account of tlie administration of 
the trust  fund by the deceased, because his personal representatives 
were not parties. Thereupon, the defendant William Utley, asked 
leave of the referee to make the representatives parties. The referee 
declined to  give leave, for an alleged want of poTver, and certified 
the  application to  the  Superior Court for its action. It was there 
allowed, the plaintiff's motion for judgment refused, and from these 
rulings the plaintiff again appealed. 

,Mr. D. G. Fowle, for the  p la in f i t .  
Messrs. J .  A. TVilliamson and E.  C. S m i t h ,  for the defendants. 

SRIITH, C. J. (after stating the facts). There 1s no reason for enter- 
taining the present appeal, which did not apply to the other appeal. 
The matter is before the referee, undisposed of, and the proposed 
introduction of the executors of tlie deceased, was in furtherance of 
its essential object, a full and final determination of the controversy. 
We reiterate what was before said, when the cause was in this 
Court : 

"The inconvenience of a partial adjudication, followed by an (513) 
appeal, and this from tinie to  tiiiie repeated, so as to  present for 
review successively, jragments of the case, instead of the case in its 
entirety, are numerous, and inconsistent with the system of practice, 
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which aims to bring litigation, without needless delay and expenses, t o  
a termination." 

The amendment proposed, prejudices no substantial right of the 
plaintiff, and was asked to remove the grounds of his objection to 
taking the account of the trustee's administration of the trust fund, 
the principal object of the reference. The bank is substantially the 
party in interest, and the plaintiff in the action. 

The original loan to the defendant William Utley, according to the 
averments in his answer, was made out of the funds of the bank, and 
to secure it, he conveyed two tracts of land, and much personal prop- 
erty, to John G. Williams, its president, and so designated in the deed, 
as trustee. The lands are the subject matter of his covenant with 
the defendant Mary E., the sale of which, to pay her notes for the 
purchase money, is demanded in the action. The funds received under 
the deed in trust, and with which the trustee is sought to  be charged in 
payment of the indebtedness of both, is the object of inquiry in the 
reference. It is now in progress, and the result not ascertained. The 
entire alleged identity in interest of both the president and cashier 
with the bank, as its agencies in the transaction, seem to require the 
examination pending before the referee, to be completed and reported, 
so that the controversies between the various parties may be fully 
understood, before the rendition of judgment. It was therefore prop- 
erly refused a t  this stage of the proceeding, and as the ruling "affects 
no substantial right" of the plaintiff, neither it, nor the allowance of 
the amendment, autl~orizes the appeal. The principle has been so 
often acted on as to  require no reference. 

The case of Merrill v. Merrill, 92 N. C., 657, is not an authority 
adverse to  the present ruling. There i t  is held, that  the action came 

to an end by the death of the administrator, and could not be 
(514) retained and prosecuted by the administrator de bonis non, 

and his cause of action being different, no amendment as to 
parties was allowed for the purpose of continuing the cause in Court. 
This is not the effect of the present amendment, and its allowance 
resides in the breast of the Court. 

From either ruling, therefore, the appeal is unauthorized, and nlust 
be dismissed. 

Let this be certified, to the end that the cause may proceed from 
the point a t  which the interruption occurred. 

Remanded. Dismissed. 

Cited: Blackwell v. McCaine, 105 N.C. 463; Gzdford v. Georgia 
Co., 109 N.C. 313; Jones v. Beaman, 117 N.C. 262; Cement Go. v. 
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Phillips, 182 N.C. 439; Raleigh v. Edu~ards, 234 N.C. 531; Burgess v. 
Trevathan, 236 N.C. 159. 

Exceptions on Appeal-Evidence-Statute of Limitations. 

1. The Court reiterates the rule, tha t  no exceptions will be considered on 
appeal, except such as  appear in the record and were made in the Court 
below. 

2. While mere hearsay or declarations a re  not admissible as  evidence to prove 
facts, yet when there is a claim and assertion of ownership, which can 
only be prored by acts and words of the claimant, such acts and ac- 
companying words, stand on the same footing, and are  admissible for  this 
purpose. 

3. When the cause of action occurred before the 24th August, 1868, the statute 
of limitation in force before that  time applies. 

4. Under the law as  then in force, a grant from the State was presumed after 
a n  adverse possession of the land for thirty years ; and i t  was not neces- 
sary that  the possession should be continuous, or that  there should be 
connection or privity among the successive occupants. This is now altered 
by The Code, See. 139, par. 1. 

CIVIL ACTION, for the recovery of land, tried before MacRae, Judge, 
and a jury, a t  Fall Term, 1885, of the Superior Court of ASHE 
County. 

The facts appear in the opinion. (515) 
There was a verdict and judgment for the plaintiff, and the 

defendants appealed. 

No counsel for the plaintiffs. 
Mr. D. G. Fowle, for the defendants. 

SMITH, C. J. It would be unnecessary to reiterate the rule, long 
and uniformly adhered to, which limits the appellate jurisdiction of 
this Court, to such exceptions as are shown in the record to  have been 
taken in the Court below, including an instruction which lays down 
a false proposition of law, but for the wide range of the argument for 
the appellant. Very much of this discussion has been directed to  
objections, which upon the case presented, might be appropriate, and 
perhaps successfully maintained a t  the trial, but were not then taken, 
and do not, in consequence, come under review. It is not material 
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tha t  the case purports to  contain all the evidence, for the rule remains 
inexorable, and our jurisdiction is exercised only in correcting assigned 
errors made by the Judge who tried the cause, and no other evidence 
ought to be sent up, and if it is, it cannot be considered, except i t  
tends to  elucidate the alleged erroneous rulings, of which, when pre- 
sented, we take cognizance, and correct when found to be well taken. 
Any other course would lead to embarrassing consequences, which the 
adoption of the rule, and the practice under it, are intended to prevent. 
"For the best reasons," remarks RUFFIN, C. J., "it is entirely settled 
tha t  the Court can take no notice of an error, not apparent in the 
record, tha t  is in the pleadings, verdict or judgment, unless the appel- 
lant except to i t  a t  the trial." Garret v. Hunsucker, 34 N. C., 254-259. 
To the same effect, see State v. Langford, 44 N. C., 436; Slate v. Jen- 
kins, 51 N. C., 19; Grace v. Hannah, Ibid., 94. 

I n  State v. Jenkzns, BATTLE, J., in reference to  a case stated on 
appeal, as in substance a bill of exceptions, says: "The facts set forth 

in it, are taken to have been stated with reference only to the 
(516) errors assigned by him, to have been committed on the trial. 

Kothing ought to appear therein, except what is necessary to  
raise the questions as to  the sufficiency of the alleged errors." 

Again, reciting a provision in the Revised Code, transferred to The 
Code, See. 957, which declares tha t  "in every case the Court may 
render such sentence, judgment and decree, as on inspection of the 
whole record, i t  shall appear to them, ought in law to be rendered 
thereon," in the same opinion, i t  is added: "It  is manifest that  this 
cannot apply to  the bill of exceptions, which, although i t  is made a 
par t  of the record, embraces, and is intended to embrace, only such 
alleged errors in the proceedings on the trial, as the appellant may 
think proper to assign and set forth therein." 

We reproduce the remarks, to  correct a practice which is becoming 
too common in this Court, to  base objections upon an examination of 
the facts stated in the case, which perhaps could have been, a t  the 
trial, successfully taken, and were not;  or, if taken, do not appear 
in the record. ,4nd we repeat our purpose to  maintain this salutary 
and just rule, in passing upon appeals. 

The plaintiffs, in deducing title, read a deed made in December, 
1804, by the Sheriff of Sshe County, to  John Cox, reciting a sale for 
taxes, and conveying a tract of land, represented to  contain forty 
acres, and bid off by Gideon Welborn, lying on "Grassy Creek; begin- 
ning a t  a white oak, a corner of the old survey, running South, 100 
poles, t o  a birch in a small branch; then West, 64 poles, to a stake; 
then North, 100 poles, to a stake; then to the first station." 
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The plaintiffs then introduced an instrument under seal, purporting 
to  be an agreement for the division of the lands of John Cox, among 
his heirs, dated April 20th, 1821, and proved and registered the nest 
year, to which the defendants objected for ~rrelevancy, and, being 
overruled, excepted. TTe are unable to see any resulting harm from 
the admission of this paper, since i t  does not appear to include the 
tract in dispute. 

The plaintiffs further exhibited a deed from Zachariah Baker, (517) 
bearing date, July 29tl1, 1823, to William Phipps, the ancestor 
of the plaintiffs, conveying the forty acre tract, by the same words of 
description as those used in the first mentioned deed. 

The defendants also introduced a deed from Jonatlian Baker to  
Solomon Spencer, for 208 acres, with defined boundaries, dated March 
27th, 1830; and again, a deed from the latter dated ;\larch 12th, 1862, 
t o  H. J. Pierce, for a tract of 251% acres. They also offered a grant 
to  David Blevens for 76 acres. There were other deeds, and much 
testin~ony heard from both parties as to the location and boundaries 
of the lands, and of the exercise of acts of ownership, ~vhich i t  is not 
necessary to set out in detail, except so much as relates to  the ruling 
upon the adniissibility of certain declarations, received after objec- 
tion. Benjamin Phipps testified, that he bought 130 acres that be- 
longed to his father-in-law, adjoining the disputed land on the north; 
tha t  the fence on the north side was all shoved off, and about the 14th 
of April, 1847, he put a new fence there, and sowed it in oats;  that  
he then moved the fence a little higher up on the house tract or path;  
that  his father, Willian~ Phipps, told him to  put the fence on the old 
house tract if he wanted to ;  that  Spencer was talking about proceed- 
ings, and i t  mas his, (Phipp's,) amd for l l in~ (witness) to  more up 
the fence, which he did, and took in a rod, or one and a half rods of 
the land in dispute, in 1847. The reception of the declara,tions of Wil- 
liam Phipps was objected to, and the objection overruled. 

Manifestly this is not hearsay or narrative evidence, offered to  
establish the truth of the fact declared, but evidence of a claim and 
assertion of ownership, which can only be shown by acts and words, 
which in this respect, stand upon the same ~ooting. The direction to  
the son, and his obedience, make him the agent, and his acts, the 
acts of his principal, in assertion of his claim to the premises in the  
reinoval of the fence. When he said the fence JTas his, he merely 
meant to give authority to  his order of removal, and the order and 
act themselves mean as much. There is no error in this. 

Every instruction asked for the  defendant, was given in the (518) 
very words, and without qualification. 
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To those given a t  the instance of the plaintiffs, and those given 
ez mero motu by the Court, no exception appears to have been taken. 

The second issue was withdrawn, upon the admission of defendants' 
counsel, tha t  they were in possession of part of the forty acres, as 
set out in the plat, and the sole issue, found in the affirmative, left 
to  the jury, was to the plaintiffs' title to the land and right of posses- 
sion thereof. 

It is argued here, that there was an erroneous statement of the law, 
as applicable to  the facts of this case, in so much of the charge as 
declares, that  "in order to entitle them to recover possession, the plain- 
tiffs must show either an occupation of the land under visible lines and 
boundaries for thirty years-there need be no connection between the 
persons occupying the land, nor need the occupancy be continuous, but 
i t  must be for thirty years before bringing the action." 

The direction is not in conformity with the requirements of The 
Code, Sec. 139, par. 1, which prescribes a limitation within which the 
State must bring a suit for land. Price v. Jackson, 91 h'. C., 11-15. 
But i t  is in entire harmony with the pre-existing law, as expounded in 
many adjudged cases. Candler v. Lunsford, 20 N. C., 542; Melvin v. 
Waddell, 75 N. C., 361; Davis v. McArthur, 78 N. C., 367; Cowles v. 
Hall, 90 N. C., 330. 

The question is, whether the case is governed by the former rule of 
presumption of a grant, or that introduced in the Code of Civil Pro- 
cedure. The latter, in terms, provides "that it shall not extend to 
cases where the right of action accrued before that date, (August 24th, 
1868), but the statutes in force previous to  that date, shall be appli- 
cable to  such actions and cases." Sec. 136. 

There was, before the recent change in the law, no statute barring 
an action ljrought by the State, yet an effect was attributed to an 
adversary possession of land for a long period of time, of divesting 

title out of the State, upon the unrebuttable presumption, from 
(519) the delay, of the issue of a grant, Davis v. iMcArthz~r, supra, 

so that  the State could not maintain an action; or in other words, 
was barred, as if there were an applicable statute of limitations. 

So the time began to run within which the State must enter or 
bring suit, or in the words of the act, "the right of action" accrued 
before that  date, and hence the former laws are applicable. The con- 
cluding sentence of the section, that  the statutes in force previous to  
that  date, "shall be applicable to  such actions and cases," cannot 
abridge the import of what goes before, but must be understood to 
leave the preceding law, in such cases, unchanged and in force. This 
view is not in conflict with the decision in Price v. Jackson, supra, 
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which merely declares that  the plaintiffs could not bring their case 
within the provisions of either law, and consequently could not recover. 

There is, therefore, no error in the instruction complained of. 
We pass only upon exceptions disclosed in the record, and none 

others. 
There is no error, and the judgment must be affirmed. 
No error. Affirmed. 

Cited: Carroll v. Burden, 97 N.C. 192; Ferrell v. Thompson,  107 
N.C. 426; Asbury v. Fair, 111 N.C. 257; Barber v. Buffaloe, 122 N.C. 
131; M a y  v. M f g .  Co., 164 N.C. 265; Foster u. Holt. 237 N.C. 497. 

ELIZA R. DEPRIEST v. JAMES L. PATTERSON, EXECUTOR. 

Exceptions to  Report o f  Referee-Scale. 

1. Where, in this Court, a reference is made to the Clerk to state an account, a n  
exception will not be heard upon a motion to confirm the report, which was 
not taken in the Court below, nor on the first hearing in this Court. 

2. Although such exception cannot be taken, yet if the Court can see from the 
report, that i t  acted under a misapprehension of the facts in  the first 
hearing, it  will ez mero motu modify its ruling. when it  is plain that i t  
will work great injustice. 

3. Where a fund was paid to an administrator in Confederate money, out of 
which fund he makes payments to the distributees; I t  was held, that  i t  
would be unjust to apply the scale to the amount received by the ad- 
ministrator, but not to apply it to payments made out of the very fund 
to the distributees. 

CAUSE RETAINED in this Court, heard upon exceptions to the (520) 
report of the Clerk, a t  February Term, 1886, of the SUPREME 
COURT. 

The case is reported in 92 S. C., 399 and 402, to which reference is 
made for the facts. 

M r .  D.  M ,  Furches, for the plainti f .  
M r .  B .  F.  Long, for the defendant. 

SMITH, C. J. I t  is obvious from inspection of the reformed account 
which is reported by the Clerk, that  through inadvertence or otherwise, 
the item of $370 with accrued interest, the subject of the defendant's 
first and material exception, has been misplaced in being entered as a 
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credit to the executor in the general adiniiiistration account, instead of 
in the personal account v-ith tlie ferne plaintiff. The exceptioii in this 
respect is well taken, and niust be sustained. This will render other 
corrections dcpendent on the transfer from one to the other account 
necessary, arid we find them made in the body, and as part  of the ex- 
ception, showing the aggregate indebtedness of the defendant to the 
plaintiff. The Clerk reports the accounts in the t ~ o - f o l d  aspect of 
scaling and not scaling the $500 paid the plaintiff in 1864, and accuinu- 
lated interest; to the one mode of stating which, tlie plaintiffs except, 
and to  the other the defendant excepts. TT'e cannot entertain the 
plaintiffs' exception, for the reason i t  was not taken in the Court below, 
nor suggested here a t  the original hearing of the appeal. The practice 
in this regard is fully established upon repeated adjudications. Whzte 
v. Clarke, 82 N. C., 6 ;  Wzlltams v. I-livett, Ibzd., 110; 8tate v. Hznson, 
Ibzd, 597; State v. Hardee, 83 S. C., 619, and numerous other cases. 
n'hile we must observe the rule, in refusing to recognize the plamliffs' 

right to  make the exception, we feel a t  liberty, vhen our at- 
(521) tention is called to the unjust and injurious consequences of our 

ruling, upon other portions of the account, if left undisturbed, 
so to readjust our ruling upon tlie account, as to niake it just, fair and 
reasonable. The $500 ad~anceinent was made the next year after the 
time when the Confederate funds, derived from the charge for the 
Beggarly notes, are charged to the defendant. It must be assumed that  
the payment to  the plaintiff was made out of these funds, and i t  would 
be manifestly m-rong to scale them, including what was paid the plain- 
tiff, in tlie defendant's favor, and give him full credit for the sum so 
paid, unreduced by the application of the scale. This would be to put 
the difference in the defendant's pocket, without equivalent or con- 
sideration for so doing. T17hen the executor stood charged in the 
general account, with the face value of the Beggarly securities, there 
was no ground for the plaintiff to complain, if the advancement to her, 
if chargeable a t  all, should be entered also for the full amount. The 
scaling of the one, renders the scaling of the other necessary, and such 
1s their interdependence, that the Court must, in justice, adjust the one 
to  the other, and this to give the intended effect of their ruling, that  the 
Beggarly fund must be reduced by applying the scale. The interest 
upon tlie advancement, of course stands upon the same footing as tlie 
principal money. The same scale by which the Beggarly fund 1s re- 
duced, must be applied to the sum advanced in the same currency, m-ith 
interest, and not as of the date when it was received. This is an 
equitable adjustment of the matter, and a necessary coilsequenc of our 
former ruling, in regard to the charge against the defendant. 
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The other exceptions not disposed of in  hat. we have said, are over- 
ruled, and upon the reformation of the account, there may be judgment 
entered up according to the result, as it may be ascertained by the 
Clerk. The former Clerk is allowed $20.00 for his report. 

Re-committed. 

(522) 
T. P. LPTLE v. THOMAS LPTLE, JR., ET A L ~ .  

S t a t e m e n t  of Case  on Appeal-Exceptions-Order of Rest i tut ion.  

1. The third clause of Sec. 412, does not allow the appellant to assign error for 
the first time in this Court. I t  regards the instructions of the Judge as  
excepted to. whether the exception is formally made a t  the trial or not. 
But  such exceptions, if relied on by the appellant, must appear in the case 
stated; otherwise, he cannot avail himself of them in this Court. 

2.  When a party is put out of possession of land, or compelled to pay money, 
under a judgment which is afterwards reversed or set aside, the Court 
v~ i l l  restore the party to the possession of the land, and give him a remedy 
for the money thus paid. 

This was a motion for judgment and writ of restitution, in an action 
pending in the Superior Court of RICDOTVELL County, heard by A v e r y ,  
Judge .  a t  the Spring Term, 1885, of said Court. 

,4 judgment had been rendered in the same action, a t  Spring Term, 
1882, of the Court, under which the defendant was turned out of pos- 
session of a tract of land in contention between the parties, and had 
been conipelled to  pay twenty dollars. At Spring Term, 1884, said 
judgment was vacated and set aside. The Court, on hearing the 
motion, gave judgment in favor of defendants for twenty dollars, the 
amount admitted to  have been paid, and for restitution. 

From this judgment, plaintiff appealed. 

S o  counsel for p1ainti.f. 
M r .  J o h n  Dezlereux, Jr., ( M r .  Jos.  B .  Batchelor w a s  w i t h  h im, )  JOY 

de fendants .  

MEREIMON, J. We are apprehensive that  we may not reach the 
whole merits of this appeal. I t  was not argued before us for the ap- 
pellants, and the record is so confused and obscure, in many re- 
spects, tha t  we find i t  difficult to ascertain what are the questions (523) 
intended to  be presented for our consideration. No errors have 
been specified, and we are left entirely to  view the case settled upon 
appeal by the Court, without guide or compass. 
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It would seem that if i t  is worth while for a party to appeal, he 
should assign errors, as the statute plainly directs, so as to  gain the full 
benefit of what he ought to realize by it. It is folly to do so otherwise. 
This Court can only take notice of, and act upon, what appears in the 
record, and correct such errors as are properly assigned. This is due 
alike to  the appellant and appellee, and, as well, to the due administra- 
tion of justice. A practice that  leaves the case a t  random as to the 
questions to  be reviewed and decided, is vicious and unjust to all 
parties, while it  does not comport with the proprieties of judicial pro- 
cedure. Exceptions should be taken in the Court below, and appear t o  
be taken, and in apt time. 

The Code, Sec. 550, among other things, provides in respect to  settling 
the case upon appeal, that the appellant "shall cause to  be prepared a 
concise statement of the case, embodying the instructions of the Judge 
as signed by him, if there be any exception thereto, and the requests 
of the counsel of the parties for instructions, if there be any exception 
on account of the granting or withdrawing thereof, and stating sepa- 
rately in articles numbered, the errors alleged." This provision should 
be observed, a t  least substantially, in every case, unless, first, when the 
ground of error is sufficiently assigned in the record itself, without a 
statement of the case for this Court on appeal; or secondly, where the 
objections are that the Court had not jurisdiction, or the complaint does 
not state facts sufficient to  constitute a cause of action; or thirdly, 
where it appears upon the face of the case settled upon appeal, that 
certain instructions specified, were asked and refused, or certain in- 
structions were given, and were deemed, informally, excepted to, as 
provided in The Code, Sec. 412, sub. div., 3. The provisions of rule 7, 

(92 N. C., 847), are no less important. and should be observed. 
(524) The clause of the statute last cited provides, that  "if there 

shall be error, either in the refusal of the Judge to grant a 
prayer for instructions, or in granting a prayer, or in his instructions 
generally, the same shall be deemed excepted to, without the filing of 
any formal objection." This clause does not, as some gentlemen of the 
bar seem to suppose, give the appellant the right to  assign error for the 
first time in this Court, and without regard to whether or not exception 
was taken in the Court below. It will be observed that  this provision 
is part of the section that  prescribes when and how exceptions shall be 
taken, and its purpose is to require that the instructions refused or 
given, whether asked or not, shall be treated as excepted to, although 
the same were not formally objected to on the trial a t  the time the 
same were refused or given. But such instructions so excepted to, must 
appear specifically set forth in the case settled upon appeal, and this 
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Court will then correct any error in law in refusing the instructions 
prayed for, or in those given. But i t  will not go beyond that, and allow 
exceptions to be taken here for the first time, otherwise than as above 
indicated. The statute does not contemplate or allow such indefinite 
latitude as to the assignment of error; and besides, it would be unjust 
to  the adverse party, to  allow exceptions to be taken in this Court, that 
might have been obviated by amendment or otherwise in the Court 
below. Fry v. Currie, 91 N. C., 436. 

In  this case, no particular errors are assigned. It appears from the 
case settled upon appeal, that a judgment had been entered against the 
appellee, and thereupon process issued, by virtue of which the appellant 
was placed in possession of a tract of land, specified in the pleadings, 
which had been in the possession of the appellee and claimed by him, 
and the latter, also, paid to  the former, or to  his counsel for him, twenty 
dollars, part of the recovery. 

Afterwards, the Court set the judgment referred to  aside, upon the 
ground that  i t  had been improvidently granted; and, a t  a subsequent 
Berm, directed that  the appellee be restored to the possession of 
the land, by the writ of restitution, and gave judgment in his (525) 
favor and against the appellant, for the money paid by the 
latter in discharge of the judgment so set aside. 

I n  this we discover no error. It is well settled, that where a party is 
put out of possession of land, in pursuance of a judgment or order im- 
providently granted, or is required t o  pay money, and the judment is 
afterwards declared void or is set aside, the Court will promptly, as 
far as practicable, restore the party complaining to the possession of 
the land, and give him remedy for the money so paid. The law forbids 
injustice, and it  will not allow its process to  work injury to  a party 
against whom it  goes by improvidence, mistake or abuse. It will 
always restore such party promptly, and place him as nearly as may 
be in the same plight and condition as he was before the process issued. 
This is due alike to  the integrity of the la-w, and to the party asking 
relief. Dulin v. Howard, 66 N. C., 433; Perry v. Tupper, 70 N. C., 538; 
same case, 71 N. C., 387; Love v. Martin, 81 hi. C., 38; Meroney v. 
Wright, 84 N. C., 336. 

The judgment must be affirmed. To that  end, and to the further end 
that  any further appropriate proceeding may be taken in the action, let 
this opinion be certified to  the Superior Court. It is so ordered. 

No error. Affirmed. 

Cifed: Pleasants v. R. R., 95 N.C. 197; Justice v. R. R., 96 N.C. 412; 
Carroll v. Burden, 97 N.C. 192 ; Allen v. Grifin, 98 N.C. 121 ; Burwell v. 
Sneed, 104 N.C. 122; McKinnon v. Morrison, 104 N.C. 362; R. R. v. 
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R.  R., 108 N.C. 306; Bank v. Miller, 184 N.C. 597; Winborne v. Lloyd, 
209 N.C. 487; Hall v. Robinson, 228 Y.C. 46. 

VICET TAYLOR, ADM'X, v. THE CRANBERRY IRON ASD COAL 
COMPANY. 

Statute of Limitation-Injury Causing Death. 

1. The action for damages for an injury resulting in death, given by Sec. 1493 
of The Code, must be brought within one year after the death of the 
injured person, or i t  u-ill be barred. 

2. The provision of this statute, limiting the time within which the action must 
be brought, is not a statute of limitations. The statute confers a right of 
action which did not exist before, and i t  must be strictly complied with. 
As there is no saving clause as  to  the time of bringing the action, no 
explanation as to why it  was not brought will arail. 

(526) CIVIL ACTION, tried before dvery, Judge, a t  Fall Term, 1885, 
of the Superior Court of ~I ITCHELL County. 

This action was begun on the second day of Korember, 1883. The 
plaintiff alleges in the complaint, that she is the widow of Nelson Tay- 
lor, deceased; that in his life time, her said late husband was employed 
by the defendant to  work in its iron mine, and while so a t  work on the 
13th day of August, 1881. he was killed by the falling in of a large mass 
of stone, in the tunnel way, occasioned by the alleged carelessness, neg- 
lect and wrongful act of the defendant, in failing to properly guard 
against such casualty, as it was bound to do, etc. 

The defendant answers, and pleads that this action was not begun 
"within one year after the death of the said husband," etc. 

Upon the pleadings, the Court held that the plaintiff could not re- 
cover, and gave judgment for the defendant, and the plaintiff appealed. 

S o  counsel for the plainti,fl. 
M r .  Samuel F. Mordecai, for the defendant. 

MERRIZION, J .  (after stating the facts). The action is brought under 
The Code, Sec. 1498, which provides, that "whenever the death of a 
person is caused by a wrongful act, neglect or default of another, such 
as would, if the injured party had lived, have entitled him to an action 
for damages therefor, the person or corporation that would have been 
so liable, and his or their executors, administrators, collectors or suc- 
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cessors, shall be liable to  an action for damages, to  be brought within 
one year after such death, by the executor, administrator or collector of 
the decedent; and this notwithstanding the  death, and although the 
wrongful act, neglect or default, causing death, amount in law to a 
felony." 

This is not strictly a statute of limitation. It gives a right of action 
tha t  would not otherwise exist, and the action to  enforce it, must be 
brought within one year after the death of the testator or intestate, 
else the right of action will be lost. It must be accepted in all 
respects as the Statute gives it. Why the action m7as not brought (527) 
within the time does not appear, but any explanation in that 
respect would be unavailing, as there is no saving clause as to  the time 
within which the action must be begun. 

The nature of the cause of action, when it  occurred, and when this 
action began, plainly appeared from the complaint and summons, and 
as more than one year elapsed after the death of the intestate, and 
before the bringing of the action, i t  is clear i t  cannot be maintained, 
and the judgment must therefore be affirmed. 

No error. Affirmed. 

Cited: Best v. Kinston, 106 N.C. 206; Roberts v. Ins. Co., 118 K.C. 
435; Hartness v. Pharr, 133 N.C. 571; Gulledge v. R. R., 147 N.C. 236; 
Gulledge v. R. R., 148 N.C. 569; Hall v. R. R., 149 N.C. 110; Trull v. 
R. R., 151 N.C. 547; Dowel1 v. Raleigh, 173 N.C. 200; Reynolds v. 
Cotton Mills, 177 N.C. 426; Capps v. R. R., 183 N.C. 185; Hatch v. 
R. R., 183 N.C. 620; McGuire v. Lumber Co., 190 N.C. 809; Brick Co. 
v. Gentry, 191 N.C. 641; Tieffenbrun v. Flannery, 198 N.C. 399, 401; 
Curlee v. Power Co., 205 N.C. 647; George v. R. R., 210 N.C. 60; Webb 
v. Eggleston, 228 N.C. 578; McCoy v. R. R., 229 N.C. 59; Wilson v. 
Chastain, 230 N.C. 392; Colyar v. Motor Lines, 231 N.C. 319. 

OLLY SPARKS v. S. B. SPARKS ET AL. 

Husband and Wife-Divorce-Condonation-Agreement to Live 
Separate. 

1. If  the wife commit adultery, and the husband afterwards lives with her, and 
keeps up the connubial relations, a dirorce will not be granted. 

2. Whether deeds for separation between husband and wife, a re  against public 
policy and void in  this State, gucere. It would seem, t h a t  under Sec. 1831 
of The Code, they a re  valid for some purposes a t  least, but even if they 
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are void, while the Courts may refuse to  carry them out, they mill not 
undo any act of the parties which they may have done for this purpose. 

3. The rule that  the Courts will never aid a party, when the contract is contra 
bonos mores,  is only departed from, when oppression, imposition, hard- 
ship, undue influence, or great inequality of condition or  age is shown. 

4. Where a husband and wife executed a deed of separation, a part of the 
consideration of which was, that the husband should relinquish his estate 
by the curtesy in a part  of the wife's land, and that  she should convey 
another portion of her land to a trustee for him in fee, which was done, 
the wife cannot maintain a n  action to have her deed to her husband's 
trustee cancelled, on the ground that the deed of separation mas against 
public policy, in the absence of any undue influence or oppression exer- 
cised by the husband to obtain the deed. 

(528) CIVIL ACTION, tried before Graves, Judge, and a jury, a t  Fall 
Term, 1883, of the Superior Court of YANCEY County. 

During the progress of a suit instituted by the plaintiff against the 
defendant, for a severage of the marital relations subsisting between 
them, a compromise arrangement was entered into between them of the 
following import: "Whereas, the said Olly Sparks, being the wife of 
said Samuel B. Sparks, has brought suit against the said Samuel B. 
Sparks, for divorce and alimony and the recovery of certain lands be- 
longing to the said Olly, feme plaintiff, which suit is now pending in 
the Superior Court of Madison County in said State; And whereas the 
said party defendant, Samuel B. Sparks, is tenant by the curtesy, and 
holds such interest in the lands claimed by said Olly in said action: 
Now, in consideration that  the said Samuel B. Sparks has relinquished 
his interest, as such tenant by the curtesy, of, in and to a certain 
portion of land owned by said Olly, and has joined in a conveyance to 
Batis Randolph, son of said Olly Sparks the feme plaintiff, the said 
Olly Sparks agrees by these presents, to  enter a nol. pros. in said suit, 
without costs to the said Samuel B. Sparks, and release him from all 
claims to dower, alimony or any other claim or right which may have 
accrued to her, in consequence of her marriage with the said Samuel B, 
Sparks. I n  testimony whereof, the said Olly Sparks and Samuel B. 
Sparks have hereunto set their hands and seals. And the said Samuel 
B. Sparks binds himself that  he will not attempt to  exercise any control 
over the person or property of the said Olly Sparks, either which she 
now owns or may hereafter acquire, sealed with our seals. 

S. B. SPARKS, (Seal.) 
OLIVE SPARKS, (Seal.) 

Test: G. B. MOODY. 
This instrument mas duly acknowledged before the Judge of probate, 

and the private examination of the feme taken, upon whose certificate 
it was, on April 25, 1874. admitted to  registration. 
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At the time of its execution, and just afterwards, the parties (529) 
executed a deed, conveying a certain other tract of land, belong- 
ing to the feme plaintiff, estimated to  contain fifty acres, and within 
special boundaries, for a recited consideration of three hundred dollars, 
to  R. H. Penland, one of the defendants, who let the defendant into 
possession of the premises, and he has since received the rents and 
profits thereof. 

The defendant, after the execution of the agreement first mentioned, 
in an action against the plaintiff, prosecuted in the Superior Court of 
Mitchell County, obtained a judgment, divorcing him from the plain- 
tiff, and annulling their marital relations. 

The plaintiff avers that  no consideration of any kind was paid or 
received for the conveyance to  Penland, and that  in the transaction in 
which she participated, she was unduly influenced by her husband, and 
the financial difficulties brought on, in her effort to  get rid of his tyrrany 
and selfish conduct. The demand is, that the agreement, as involving 
a contract for separation, be declared void, and also the deed to said 
Penland, executed in carrying it  into effect, and the latter be declared 
a trustee for the plaintiff. 

The defendant in his answer, admits the execution of the agreement 
and deed set out in the complaint, and says that  all was done a t  the 
solicitation of the plaintiff, her friends, relations and advisers; that  a t  
the time of their intermarriage in 1860, the plaintiff had two children 
by a former husband, one of whom soon died, and the other, the said 
Batis Randolph, still survives, and one child, Zebulon V. Sparks, has 
been born to them since; that  soon after the birth of this child, the 
defendant entered into the service of the Confederate States, and was 
absent some eighteen months; that upon his return, he found that  the 
plaintiff, about seventeen months after he had left, had given birth to  
another and an illegitimate child, and her affections had been with- 
drawn from himself; that  after his own child was born, as he then had 
an estate for life in his wife's lands, he put valuable improvements upon 
them, in the expectation of reaping the benefits thereof in pos- 
session and use; that  the arrangement detailed in the complaint (530) 
was brought about through the said Batis, after he had arrived 
a t  full age, her uncle, B. S. L. Dayton, and others, from whom came the 
suggestion of the compromise, which was to this effect: 

The plaintiff and defendant were to unite in a deed to said Batis, for 
about sixty acres of the land owned by her, including the dwelling 
house and improvements, and the plaintiff mas to  release her estate t o  
the defendant in the remainder of the tract, consisting of about fifty 
acres. This agreement was carried out in the execution of the first 
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mentioned instrument, of the deed to Batis, and of that to Penland, 
who received the title in trust for the defendant, and to convey to him. 

The defendant further denies all imputations upon his conduct and 
good faith in all that occurred. Batis Randolph was made a party 
plaintiff in the action, and thereupon a jury was empanelied to  pass 
upon the following issues, and rendered their verdict upon each as 
follows: 

"I. Was the plaintiff induced by force of the defendants, or either of 
them, to  join in the execution of the deed to the defendant Penland? 
Answer, No. 

"11. Was it a part of the consideration which induced the execution 
of the deed to Penland, that  the defendant Sparks and his wife should 
thereafter live separate from each other? Answer, Yes. 

"111. Was the consideration, or any part of it, which induced the de- 
fendant Sparks to  execute the deed to the plaintiff Batis Randolph, that 
the feme plaintiff should join in making the deed to the defendamt Pen- 
land? Answer, Yes." 

Upon the undisputed facts, and the findings of the jury. it was ad- 
judged by the Court, that the said deeds and agreement be annulled 
and that  the plaintiff, Ollie Sparks, is the owner in fee of the lands 
sued for, and entitled to  the possession thereof. as well as the rents and 
profits thereof, since the rendering of the decree of divorce, to  he ascer- 
tained hereafter. 

From this judgment the defendant appeals. 

(531) Mr. R. H .  Battle, for the plaintiff. 
Mr. John Devereuz, Jr., (Mr. Jos. B. Batchelor was with 

him,) for the defendant. 

SMITH, C. J., (after stating the facts). It is to  be observed, that 
the alleged agreement, held by the Court to  enter into and vitiate the 
entire transaction, so as to render both deeds inoperative, is not in any 
written form, but rests entirely in parol. &-ot a word is said about the 
separation of the parties, unless it be found in the defendant's stipu- 
lation, that  he will thereafter "not attempt to exercise any control over 
the person or property" of his wife, which may pre-suppose their future 
living apart. Again, i t  would seem that  the separation had already 
taken place, and existed when the arrangement was entered into. T l ~ e  
feme, durmg her husband's abmice, had conmitted adultery, and had 
he kept up their connubial relations, it would have been a condonation 
of her proved faithlessness to her marriage vows, and he would have 
been refused a divorce a vinculo matrimonii. This the law did not 
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require of him, and the absolute separation was afterwards secured by 
the judgment of the Court, in his action against her. 

The ruling of the Court was probably founded on the case of Collins 
v. Collzns, 62 N .  C., 153, in which READE, J., after an examination of 
authorities, announces the conclusion arrived a t  in these words: "We 
do not, however, put the case upon the ground of fraud or imposition 
on the part of the husband, but upon the broad ground that articles of 
separation between husband and wife, voluntarily entered into by 
them, either in conten~plation of, or after separation, are against law 
and public policy, and will not be enforced." 

It may admit of question, in view of subsequent changes in the law 
of marriage, in respect to the property rights of the woman, whether 
the proposition, in its unlimited extent, can now be upheld. A volun- 
tary separation, under some circumstances, is recognized as a legal 
condition, out of which may arise certain powers to  be exercised over 
her estate. 

"Every woman who shall be living separate from her husband, (532) 
either under a judgment of divorce by a competent Court, or 
under a: deed of separation, executed b y  said husband and wife,  and 
registered in the county i n  which she resides," etc., shall have the effect 
of making her a free trader. The Code, Sec. 1831. 

This act of legislation, passed in February, 1872, in furtherance of 
the constitutional provision, by which the property of the woman, on 
her marriage. is secured to  her as separate estate, implies a possible 
legal separation of the parties, by voluntary agreements, and defines 
her condition and rights resulting therefrom. If such a case can exist 
and be upheld by law, the facts of that before us would be one. The 
wife had, during her husband's absence, kept up an adulterous inter- 
course, the fruit and proof of which was found in the birth of a child. 
whose support was to become a burden upon the husband. Their con- 
tinued living together thereafter in the marriage relation, was not re- 
quired by any consideration of law or public policy, and would have 
denied to  him the right to  a judicial final separation, which he after- 
&wards obtained. The decision in the case referred to, is in general 
terms, that  such contracts, merely as such, have no binding obligation 
which will be enforced, because public policy favors the preservation of 
the nuptial tie, and is opposed to any arrangement between the parties 
by which its resultant duties are evaded. 

But the principle is, that  such an agreement will not be enforced, a t  
the instance of either party, not that  what may have been done in 
carrying out its purpose will be undone by the Court. It will not as- 
sist, when its aid is asked, or in the words of the Court, its provisions 
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"will not be enforced in this Courtu-a Court exercising equitable 
functions. The rule that  refuses to compel the execution of such a 
contract, for similar reasons refuses to  relieve from the consequences 
of what the parties have done under it, in giving it  full effect. 

I n  York v. Merritt, 77 N. C., 213, the plaintiff sued to recover a tract 
of land, which under an unlawful and corrupt agreement, had 

(533) been conveyed by the defendant to  the plaintiff. The Court, 
READE, J., speaking for it, said: "When both parties have united 

in a transaction to  defraud another, or others, or the public, or the due 
administration of the law, or which is against public policy, or contra 
bonos mores, the Courts will not enforce it  in favor of either party." 
The same ruling was made when the case came up on a second appeal, 
80 N. C., 285. 

The rule is departed from, when one of the parties acts "under cir- 
cumstances of oppression, imposition, hardship, undue influence or 
great inequality of condition or age, so that  his guilt may be far less 
in degree than that  of his associate in the offence." They must be in 
pari delicto. 1 Story Eq., Sec. 300; Pinckston v. Brown, 56 N. C., 494; 
Wright v. Cain, 93 N. C., 296. 

But the jury negative the plaintiff's averment that she was induced 
to execute her deed to Penland, from force used by the defendant, or 
(as the issue was submitted in this form, and responded to in the 
negative), by the exercise of any undue means on his part. 

And the acknowledgment in the certificate of probate, stands in this 
respect uncontradicted. We do not see, in the deeds themselves, 
whereby the husband surrenders his estate by the curtesy in one tract, 
and acquires the fee in another tract, such inequality and evidence of 
oppression and wrong, as entitles the plaintiff to  the relief she now 
demands. She has herself committed a grievous, if not unpardonable 
wrong to her husband, rendering their separation inevitable, and in 
view of it, they parted, and did what she now seeks to  undo, and that 
separation has been made permanent by a judgment of the Court. 
Under the circumstances, this Court is not called on to  intervene. The 
judgment must be reversed and the action dismissed, and i t  is so 
ordered. 

Error. Reversed. 

Cited: Smith v. King, 107 N.C. 276; Basket v. Moss, 115 N.C. 462; 
Cram v. Cram, 116 N.C. 294; Edwards v. Goldsboro, 141 N.C. 72; 
Ellett v. Ellett, 157 N.C. 164; Archbell v. Archbell, 158 N.C. 413; 
Pierce v. Cobb, 161 N.C. 302; Lancaster v. Lancaster, 178 N.C. 23; 
Morris v. Patterson, 180 N.C. 486; Moore v. Moore, 185 N.C. 333; 
Smith v. Smith, 225 N.C. 194. 
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GEO. W. LAMB v. WM. H. SLOAN. 
(534) 

Burning Woods-Issues-Intent. 

1. I n  a n  action for damages under the statute for wilfully firing the defend- 
ant's woods, by which the plainttiff's woods were burnt, (The Code, Sec. 52 
and Sec. 53) ,  the setting fire to the woods without notice, is the ground 
of the action, and by a waiver of the notice, the plaintiff will lose his 
cause of action under the statute. 

2. If,  in such case, the firing of the woods was necessary, as  for  instance, for 
the protection of the defendant's property, no cause of action for damages 
arises under the statute. 

3. The waiver of notice in such case, does not affect the cause of action for the 
penalty prescribed in the statute, nor is i t  any defence in a n  indictment 
for  the misdemeanor. 

4. In  actions for damages under the statute, the defendant cannot show that  he 
used reasonable care in firing his woods, and reasonable diligence to pre- 
vent the fire from damaging adjoining woodlands. If he fails to give the 
statutory notice, and damage ensues, the cause of action is complete. 

5 .  I t  is no defence to an action for damages under the statute, for  the defend- 
a n t  to  show that  the plaintiff has already recovered the penalty imposed 
by the statute, and that  in addition thereto, that  he had been indicted for 
the misdemeanor. 

6. Where the defendant in such case, admits that  he set fire to his woods with- 
out giving the statutory notice, nothing else appearing, the law presumes 
tha t  he did it wilfully. 

7 .  Where i t  appears from the record that  the issues were not eliminated in 
writing and submitted to the jury, but simply, "that the jury found all  
issues in favor of the plaintiff," a new trial will not be granted, unless 
objection was taken a t  the trial. 

CIVIL ACTION, tried before Gudger, Judge, and a jury, a t  Spring 
Term, 1885, of the Superior Court of BLADEX County. 

The Code, Sec. 52 and Sec. 53, provides that,  "No person shall set 
fire to  any woods, except it be his own property, nor in that  case, with- 
out first giving notice, in writing, to  all persons owning lands adjoining 
to  the wood lands intended to be fired, a t  least two days before 
the time of firing such ~ o o d s ,  and also taking effectual care to (535) 
extinguish such fire, before it  shall reach any vacant or patented 
lands, near t o  or adjoining the lands so fired." 

"Every person wilfully offending against the preceding section, shall 
for every such offence, forfeit and pay, to any person who n-ill sue for 
the same, fifty dollars, and be liable to  any one injured, in an action, 
and shall moreover be guilty of a misdemeanor." 

It is alleged in the complaint, that  the defendant, a t  a time specified, 
was the owner of a tract of land, adjoining the land of the plaintiff- 
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that the former wilfully set fire to the woods on his own land men- 
tioned, without first giving the plaintiff two days notice of his purpose 
in that respect-that the fire extended to, and spread over a large area 
of the plaintiff's land mentioned, burning his woods and destroying 
many valuable pine trees, boxed and the boxes filled, and the faces of 
the trees covered with raw turpentine a large quantity of valuable 
lightwood, and a tar kiln, t o  his great damage, etc. 

The following is the material part of the case settled upon appeal 
for this Court: 

"Defendant admitted that on the 10th February, 1880, he set fire to  
his own woods, adjoining the lands of the plaintiff, and that he had not 
given the plaintiff two days notice in writing of the intended burning 
of his said woods. He further testified that he gave directions to one 
of his agents, (his clerk), to employ hands to  look after the fire, so as 
to prevent its spreading. On cross-examination, defendant offered to 
prove by the plaintiff, who becanie a witness in his own behalf, and by 
the records of this Court, that the plaintiff has sued for and recovered 
the penalty prescribed by the statute, and also that Sloan mas indicted 
for the misdemeanor prescribed in the statute, and that  the plaintiff in 
this case, was in said indictment, the prosecuting witness. This was 
overruled, and defendant excepted. The Court charged the jury, 'that 
the statute requires effectual care to  be taken to extinguish the fire, set 
by one to  his own woods, so that  the party must extinguish it at  all 

events, otherwise his care is ineffectual, and he must pay the 
(536) penalty. His best exertions to extinguish tlie fire will not do, 

and if the jury should be satisfied from the evidence, that the fire 
which burned the plaintiff's land, was conlmunicated from the fire set 
out by defendant in his own woods, the plaintiff would be entitled to  
recover such actual damages as he had sustained. That the defendant 
must show, by a preponderance of evidence, that the means employed 
by him to secure or extinguish tlie fire, were effectual, that is, that the 
fire was extinguished or secured against spreading.' The defendant 
excepted. Verdict for plaintiff. Judgment in favor of plaintiff, and 
defendant appealed." 

N r .  W. R. Allen, for the p l a i h f f .  
Mr. H. R. Kornegay, for the defendant. 

MERRIMON, J. (after stating the facts). The plaintiff does not seek 
by this action, to recover damages from the defendant on the ground 
that  the latter so negligently and carelessly set fire to, and burned the 
woods on his own land, as that the fire communicated with and burned 
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the woods on the adjoining land of the former. I t  is not his purpose to 
obtain redress for the breach of a comn~on laq- right. The action is 
founded upon the statute (The Code, Secs. 52, 53))  set forth above. 

This statute is remedial as well as penal and criminal. I t s  purpose 
is, to prevent any person from setting fire to any woods not his own; 
and not to his own, without first giving a t  least two days' notice of his 
purpose to the owners of adjoining woodlands, so that  they may be 
prepared to encounter and resist successfully, possible danger to their 
woods and property froin such fire. And if such notice shall not be 
given, the statute in that case, gives the party injured specially, a right 
of action, whereby he may recover such actual damage as he shall sus- 
tain from the fire, a t  all events, and without regard to  whether or not 
the defendant was negligent or careless in setting the fire to  his own 
woods and controlling the same. The wilful firing of the woods, 
without notice, in the case provided for, is made the ground of (537) 
this action, in favor of the party injured, and therefore i t  is, tha t  
he may waive the notice, and thus lose this right of action, as mas 
decided in Roberson v. Kirby, 52 X. C., 477. 

Hence also, if the firing were of necessity, as if i t  were necessary 
for the protection of the property of the person setting fire to his own 
~ o o d s ,  such cause of action would not arise, because the firing would 
not be done wilfully in the sense of the statute. Tyson v. Roseberry, 
8 N. C., 60. 

Such waiver of notice could not, however, affect the penalty in- 
curred, or the misdemeanor committed, by a xilful violation of the 
statute. 

These are intended to effectuate the public purpose of the statute, 
and no one has a right to  waive notice as to them. Wright v. Yay -  
borough, 4 N. C., 687; Roberson v. Kirby, supra. 

It was not sufficient that the defendant "gave directions to one of 
his agents, (his clerk), to employ hands to  look after the fire, so as 
to  prevent its spreading." Having set fire to  his woods, without first 
having given the plaintiff a t  least two days' notice thereof, he made 
himself liable for such damages as the latter sustained by the spread 
of the fire to  and upon his adjoining woodland. Reasonable diligence 
on the part  of the defendant in his efforts to  keep the fire under 
control, would not relieve him from this cause of action; he made 
himself responsible a t  all events for the harm his fire did the plaintiff. 

The very purpose of the  statute was to  give the plaintiff a right of 
action, in which the  defendant could not defend himself successfully, 
by showing reasonable care and diligence on his part, in respect to  
the  fire, as he might do, if the  plaintiff had sued for a breach of his 
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common law right. Otherwise, the statutory right of action would 
be nugatory. At  common law, the plaintiff could maintain an action 
for such injury, if the defendant could not show that he exercised 
reasonable care and diligence in setting fire to his woods, and in 

controlling the fire after i t  was set. 
(538) The statute intended to give an additional right of action 

and remedy. 
Accordingly it  was clearly not competent for the defendant to 

prove that the plaintiff had sued him for, and recovered the penalty, 
and that  he had been indicted for the misdemeanor, the plaintiff being 
the prosecutor, under the statute. As we have said, these were in- 
tended to effectuate its public purpose. The plaintiff could only 
recover in this action actual damages. 

There are some cases in which the plaintiff may recover vindictive 
damages, and the defendant may show in mitigation of such damages, 
that  he has been convicted and punished for the offence out of which 
the plaintiff's cause of action arose, but obviously, this is not such a 
case. Smithwick v. Ward, 52 N. C., 64. No question was raised as 
to  the wilful purpose of the defendant. This seems to have been 
conceded. Indeed, as he admitted that he set fire to  his woods, adjoin- 
ing the lands of the plaintiff, and gave no notice in that respect, 
nothing else appearing, the law implied the intent. 

I n  looking through the record, we find that  the issues of fact raised 
by the pleadings, were not reduced to writing and set forth in the 
record, and the verdict of the jury is, that  they "find all issues in 
favor of the plaintiff." This is, as we have repeatedly said, bad 
practice, that the Courts ought not to  tolerate in any case. If the 
defendant had objected a t  the trial, on this account, i t  is clear that 
he would have been entitled to  a new trial. Bowen v. Whitaker, 
92 N.  C., 367. 

No error. Affirmed. 

Cited: lMixzell v. Mfg. Co., 158 N.C. 269. 

LYDIA PATTERSON v. J. W. WADSWORTH, ADMIXISTRATOR. 

Appeal from the Clerk-Removal of Administrator-Amendment. 

1. Where on appeal from an order o r  judgment of the Clerk, the Judge rules 
that  there is error, i t  is the duty of the Clerk to proceed to enter the 
proper judgment without any formal order directing him to do so. 
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2. An amendment will not be allowed, when its effect would be to evade or 
defeat the provisions of a statute. 

3. Where a n  amendment mas allowed, which could only be done upon affidavit, 
but the record is silent as  to whether a n  affidavit was filed or not, the 
affidavit is presumed to have been filed, upon the ground that that  which 
is not shown to be wrong is presumed to be right. 

4. Where an application was filed to remove a n  administrator, and no answer 
having. been filed, the Clerk refused the motion, and on appeal the Judge 
reversed the order and remanded the case, the Clerk has power to allow 
an answer to  be filed. 

APPEAL from a judgment of the Clerk, heard before Mont- (539) 
gomery, Judge, a t  August Term, 1885, of the Superior Court 
of ROWAN County. 

This was a proceeding begun before the Clerk of the Superior Court, 
in the nature of a motion in the cause, by petition for the removal 
of John W. Wadsworth, administrator of Chauncey Bennett, deceased, 

On the 17th day of April, 1885, a notice was duly served upon 
the defendant, citing him to appear before the said Clerk of the 
Superior Court, on the 27th day of April, 1885, and answer the peti- 
tion of the plaintiff, and show cause why he should not be removed 
as such administrator. On the 27th day of April, plaintiff accordingly 
appeared in person and by counsel, and the defendant failed to appear 
either in person or by counsel, and the matter coming on to be heard 
upon the petition of plaintiff, there being no answer to the petition, 
plaintiff's counsel moved for the removal of defendant as adminis- 
trator, and that  his letters of administration be revoked. The motion 
was refused by the Clerk, and plaintiff appealed. At Spring Term, 
1885, of Rowan Superior Court, the matter came up upon said 
appeal before McKoy, Judge, and after a hearing of the matter, 
counsel for both plaintiff and defendant being present, his Honor 
rendered judgment that  the Clerk was in error in his ruling, and 
remanded the matter back to the Clerk, directing him to proceed 
according to law. On the 9th day of June, 1885, the matter 
was again heard by the Clerk, when defendant's counsel came (540) 
in and asked to be allowed to answer the petition, which motion 
was allowed and plaintiff appealed. At August Term of the Superior 
Court, the matter came up for hearing before Montgomery, Judge, 
and being heard, his Honor affirmed the judgment of the Clerk, allow- 
ing defendant to  answer, from which judgment the plaintiff appealed 
t o  the Supreme Court. 

Messrs. Lee X. Overman and E. C. Smith, for the plaintiff. 
Messrs. Chas. Price and J. A.  Williamson, for the defendants. 
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ASHE, J. ,  (after stating the facts). TYhen the petition in this case 
came on to be heard, the Clerk refused to make the order of removal, 
and on the appeal the Judge held there was error, and remanded the 
case, directing the Clerk to proceed according to  la^^. 'That, after 
the judgment of his Honor that there TI-as error, was his duty, without 
any directions from the Judge. But what was the proceeding to be 
pursued according to   la^^? The effect of the ruling of his H o ~ o r ,  
evidently m-as to restrict the Clerk froin any other judgment in the 
case than that  the defendant should be removed from office, if the 
case should remain before him, in the same state it was in when the 
appeal was taken. But when the case was remanded, i t  was then 
before the Clerk, as if no appeal had been taken, except that he was 
concluded from rendering another judgment of like import upon the 
petition standing alone. 

On the 9th of June, 1885, the matter was agaln heard by the Clerk, 
and, upon motion of defendant's counsel, he was permitted to file 
an answer, to which the plaintiff excepted, and appealed. This pre- 
sents the question whether there was a proceeding according to law. 

"As a general rule, every Court has ample power to permit amend- 
ments in the process and pleadings of any suit pending before it. 

The exception in this, is when the amendment proposed would 
(541) evade or defeat the provisions of a statute.'' Cogdel l  v. Ezz~m, 

69 N. C., 464. But  the plaintiff insists that the permission to 
the defendant to answer, was an evasion of Sec. 283 of The Code, by 
which Clerks were allowed to enlarge the time of pleading, upon good 
cause shown by affidavit. 

I n  this case, it is stated, the permission to  answer was allowed upon 
the motion of the defendant, but i t  is not stated tha t  the  motion was 
unsupported by an affidavit, and in the absence of any statement to 
the contrary, the action of the Court is presumed to  be right, upon 
the principle tha t  what is not shown to be wrong, must be presumed 
to be right. 

There is no error. Let this opinion be certified to the Superior 
Court of Rowan County, tha t  the case may be remanded to the Clerk 
of that  Court, to be proceeded with according t o  law. 

No error. Affirmed. 

Cited: Avent v. Arrington, 105 N.C. 388; Jefferson v. B ~ y a n t ,  161 
N.C. 408; Mann v. Mann, 176 N.C. 362. 
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N. R. JONES v. SAMUEL P. ARRINGTON. 

Taxes-Statutory Power-Statute of Limitation. 

1. Where an Act allowed a sheriff to collect unpaid taxes due for preceding 
years, but provided that  the power conferred should be exercised by a day 
certain, fixed in the Act, and the sherid instituted proceedings in ac- 
cordance with the terms of the Act prior to that  day, but  by reason of 
the defences put in  by the taxpayer'. the sheriff is entitled to exercise the 
statutory power, although the time limited by the Act has expired. 

2, In  a n  action by a sheriff, under authority conferred by a statute, against a 
landlord for certain unpaid taxes, which i t  was the duty of a tenant, since 
dead, to pay, i t  is competent to show by the administrator of such tenant, 
that  he had looked over the papers of his intestate and had found no 
receipt for  the taxes. 

3. Where the taxpayer does not pay his taxes, and the sheriff is forced to 
advance the amount due, in  order to settle his tax list, this is not a pay- 
ment of the tax, as  it  is not a n  officious Act of the sheriff, and the statute 
of limitations does not run against the debt, when the sheriff is authorized 
by a n  Act of the Legislature to collect unpaid tares. 

CIVIL ACTIOK, tried before Philips, Judge, and a jury, at  Fall (542) 
Term, 1885, of the Superior Court of KARREN COUKTY. 

There was a verdict and judgment for the plaintiff and the de- 
fendant appealed. 

M r .  R. H .  Batt le,  for the plaintiff. 
M r .  Jos. B. Batchelor, for the defendant. 

SMITH, C. J. When this cause was before the Court on a former 
appeal, 91 N. C., 125, it was decided that the act of February 6, 1883, 
under the authority of which the plaintiff was proceeding in the col- 
lection of the taxes assessed during the several years mentioned, was 
not in violation of the Constitution. The action was begun on No- 
vember 30, 1883, and is again before us upon other assigned errors. 

The concluding clause of section one declares, that "the power and 
authority hereby granted, shall cease on the first day of January, 
Anno Domini, one thousand eight hundred and eighty four." 

The defendant, before entering upon the trial of the issues, moved 
to dismiss the proceeding, upon the ground that the time within which 
it could be maintained had expired. The motion was over-ruled, and 
to this the plaintiff's first exception is taken. 

We concur in the interpretation put upon the act, as requiring action 
during the limited period by personal demand upon the tax-payer, 
and if refused, by resort to  the process pointed out. It does not mean 
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that  the action begun, must be terminated during the year allowed. 
Such a construction might defeat the purpose of the act altogether, 
by delays which could be interposed in the progress of the proceeding, 
through continuous appeals, and in other ways. The case before us 
is an illustration. The suit, commenced in November, 1883, was 
carried by the defendant's appeal t o  the Superior Court of Warren, 

where a decision was rendered adverse to  the plaintiff, and 
(543) reversed on his appeal to this Court. It was again tried a t  

Fall Term, 1885, and is again before us on the defendant's 
appeal. 

If the contention of the defendant be entertained, the action came 
to an end before it  ever reached the Superior Court,' by reason of the 
defendant's own act of removal to  a higher jurisdiction. Such is not 
in our opinion, a fair and reasonable construction of the statute, and 
the plaintiff has not lost the remedy which it provides for his reim- 
bursement of moneys which he has been compelled to pay for a 
delinquent tax-payer. 

The cause was then submitted the jury upon two issues, which, with 
the response to  each, are as follows: 

I .  Have the taxes claimed by the plaintiff been paid, or any part 
of them? 

Answer-No. 
11. I s  the plaintiff's claim, or any part thereof, barred by the statute 

of limitations? 
Answer-No. 
The parties to the suit were examined, each for himself, and gave 

conflicting evidence upon the first issue, the plaintiff testifying that 
one H. J .  Jones, a tenant of the defendant, occupying the assessed 
land, and since deceased, who had agreed with defendant to  pay the 
taxes, had in fact paid only $103.81, while the residue now demanded 
had not been paid. The defendant, on the contrary, testifying that 
the plaintiff himself told witness about the time of the death of his 
tenant, that  the latter had paid the taxes due on the land, as he was 
under covenant obligations bound to do. 

11. EXCEPTION. The plaintiff then proposed to prove by one P. H.  
Allen, who had administered on the estate of the intestate lessee, that 
in examining his effects, no tax receipts for taxes from 1873, to  1881, 
were found. The inquiry, on objection, was allowed, and to this 
ruling defendant's second exception is made. 

The negative evidence sought to be elicited, was in support of the 
plaintiff's testimony that  the said taxes had not in fact been paid, 
and as a circumstance in that  direction. 
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The witness answered, that he found a receipt for one bale (544) 
of cotton, to be applied to  taxes; that  this was the only tax 
receipt he could recollect having found; that he threw aside many 
papers regarded as of no value, and did not know that they were; 
that  he thought that some of them were old receipts, but does not 
remember seeing any tax receipt among them; that he thinks he sent 
the receipt found, to  one MThite, to be delivered to  the defendant. 

The defendant being recalled, stated that  he had never seen such 
paper, but that after the plaintiff demanded the arrears of taxes, he 
had asked Allen to examine his intestate's papers for such receipts. 

The testimony is not very significant, but it was nevertheless compe- 
tent, as i t  might be reasonably presumed, that evidence of other pay- 
ments, had such been made, would have been preserved with that  in 
reference to  the bale of cotton, as well to  protect the estate from a 
further demand for the tax, as for a voucher in settlement with the 
defendant. It was not error to admit the testimony. 

The Court charged the jury, that the first issue, as to  the payment 
of the taxes, was a question of fact for them; that  they must find 
from all the evidence whether the taxes had been paid or not. That  
there being no difference between the parties as to the second issue, 
to-wit: the bar of the statute of limitations, this became in this 
proceeding, a question of law for the Court, and if the jury should 
find that  the taxes had not been paid, then the Court charged them 
that  they mere not barred by the statute of limitations, and they 
would so find. 

The defendant's third exception, is to  the ruling against the defence 
arising under the statute of limitations. 

I n  view of the rulings in The Railroad Co. v. Commissioners of 
Alamance, 82 N. C., 259, the appellant's counsel does not insist upon 
the bar as an obstruction to  the State's enforcement of unpaid taxes 
due to  it, but argues that  the plaintiff's claim is in the nature of 
an  action for the recovery of money paid by him to the de- 
fendant's use, and cannot be prosecuted after three years from (545) 
such payment. This is a misconception of the legal aspect of 
the case. The State still demands the unpaid tax, and its collection 
is made through the same, and such other instrumentalities as would 
be employed, if the money, when received, went into the public 
treasury. The tax has never been paid, and the liability of the land 
therefor discharged, but the plaintiff has been obliged to advance the 
money. It is not an officious and voluntary act, but a coerced official 
duty performed, and none of the consequences of an unauthorized 
and officious payment follow. The authority is given to collect unpaid 
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taxes due the State and county, to reimburse its officer, who has been 
forced to pay them before he could collect. The matter in contro- 
versy in the appeal has been settled in previous adjudications, and 
we do not find it  necessary to reconsider them in the present appeal. 
There is no error. This will be certified for further proceedings in 
the Court belom-. 

No error. Affirmed. 

Cited: Wilmington v. Cronly, 122 N.C. 386, 388; Berry a/ .  Davis, 
158 N.C. 175; Xew Hanover Cozmty v. Whiteman, 190 K.C. 333; Hunt 
v. Cooper, 194 K.C. 267, 268; Guaranty Co. v. iMcGougan, 204 N.C. 
15; Callahan v. Flack, 205 N.C. 106; Charlotte v. Kavanaugh, 221 
N.C. 266; Raleigh v. Bank, 223 N.C. 304; Miller v. McConnell. 226 
N.C. 34. 

STA4TE Ox THE REL.4TION OF THE C,kROLIKA IRON COLlPANT r. W. C. 
ABERKATHY, SHERIFF, ET ALS. 

Corporation-Evidence-Records. 

I. While regularly authenticated copies of records, and entries in the nature of 
records, should be used as  eridence, yet the records themselves are  also 
competent. 

2. The original record of incorporation, made by the Clerk, in  pursuance of the 
provisions of ch. 16 of The Code, in the book kept in  his office for that 
purpose, is admissible in evidence to prove the fact of incorporation. The 
letters of incorporation a re  evidence, but not the only evidence. to prove 
that  fact. 

(546) CIVIL ACTION, tried before Philips, Judge, and a ,jury, at  
Spring Term, 1885, of the Superior Court of GASTON County. 

This action is brought for an alleged breach of the oficial bond 
of the defendant sheriff. It is alleged in the complaint, and denied 
in the answer, that  the relator was and is a corporation, duly created 
and organized under the laws of this State, authorizing the creation 
of corporations for specified purposes. 

On the trial, the relator "offered, in evidence of its incorporation, 
a book kept by the Clerk of the Superior Court of Gaston County, 
entitled 'Record of Incorporations,' and offered to show by the Clerk, 
the record in said book, of the incorporation of the relator of the 
plaintiff, under the general law for forming corporations as set out 
in The Code, ch. 16, Sec. 677, et  seq." 
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C A R ~ L I X A  1x0s Co. u. ABERNATRY. 

This evidence 11-as objected to  by the defendant. as being inad- 
missib?e and incompetent, upon the ground that the letters of incor- 
poration themselves, or a certified copy thereof, was the best evidence 
competent and adniissible to prove incorporation under the general 
law, contained in chapter sixteen of The Code. This objection was 
sustained and the evidence excluded. 

The relator, in deference to  the ruling of the Court, submitted to a 
judgn~ent of non-suit and appealed to  this Court. 

Mr. R. W. Sandifer, for the plaintiff. 
Mr.  W .  P. Bynum, for the defendant. 

MERRI&ION, J., (after stating the facts). The statute, (The Code, 
Sec. 677,) prescribes how certain business and other corporations may 
be created, where three or more persons shall execute articles of agree- 
ment, under their hands and seals, for the purpose prescribed, and Sec. 
678, requires that such articles of agreement shall be recorded by the 
Clerk of the Superior Court, in a book to be kept for that  purpose 
in his ofice, and marked "Record of Incorporations." Section 679 
provides, that after such articles shall have been recorded, "the Clerk, 
under the seal of the Superior Court, shall issue letters, declaring said 
persons and their successors, to be, and thenceforth they shall 
be, a corporation, for the purpose and according to the terms (547) 
prescribed in said articles," etc., and Sec. 682, provides, that 
"all such letters, issued under the authority of this chapter, (The Code, 
ch. 16,) and copies thereof, certified by the Clerk of the Superior 
Court of the county where the same are recorded, shall in all cases 
be admissible in evidence, and the letters aforesaid, shall in all judicial 
proceedings, be deemed prima facie evidence of the complete organiea- 
tion and incorporation of the company purporting thereby to have 
been established." 

The jetters thus made evidence, are in substance and effect, thz 
articles of agreement recorded, accompanied by the appropriate cer- 
tificate of the Clerk, verified by the seal of the Superior Court. There- 
fore, when the letters, or a duly certified copy thereof, are not offered 
on the trial of an action, but the "Record of Incorporations," con- 
taining the record of such formal letters issued, is present, the latter, 
as to  the letters, is competent as evidence, just as the letters issued, 
or a properly certified copy thereof, would be if introduced. The 
execution of the articles of agreement, the recording of the same, and 
the issue of the letters declaring the corporators a body corporate, 
are the things essential to  the creation of the corporation. The statute 
makes these recorded things, embodied in the form of letters, under 
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CAROLINA IROK Co. v. ABERNATHY. 

the seal of the Court, or an authenticated copy thereof, prima facie 
evidence of the complete organization of the corporation. Surely, the 
record or entry itself, is as certain and effective as a copy of it. 
Indeed, the record itself, and the fact that  a copy of i t  issued, consti- 
tute the substance and life of the letters, and when the statute pro- 
vides that  these shall be such prima facie evidence, i t  implies that the 
record itself shall be. When these essential things appear, that is 
sufficient, whether they appear in the book of records duly identified, 
or in a certified form. 

In  a somewhat analogous case, this Court held that "letters of ad- 
ministration do not contain matter distinct from the record. They 
are a mere copy of it, with the addition only of a certificate that they 

are a copy, verified by the seal of the Court." Haskins v. 
(548) Miller, 13 N. C., 360. I n  that  case, the plaintiff insisted that  

the letters of administrations should be produced, but the 
Superior Court decided otherwise, and allowed the minute-record of 
the County Court, showing the appointment of the administrator, to  
be put in evidence to  prove his appointment, qualification and au- 
thority, and this was held to  be sufficient, without producing the formal 
letters issued. 

While generally and regularly, authenticated copies of records, and 
entries in the nature of records, should be used as evidence instead of 
the records themselves. i t  is settled that  the records are competent 
and are the better evidcnce when pertinent. State v. Voight, 90 N. C., 
741; State v. Hunter, post, 829. 

We are therefore of opinion, that  the Court should have received 
the "Record of Incorporation," rejected, and i t  appearing from the 
same, that  the record in question mas sufficient for the purpose con- 
templated by it, and from it, or by other competent evidence, that a 
formal copy of it had been issued, that this constitutes prima facie 
evidence of the complete incorporation and organization of the cor- 
poration. 

There is error. Let this opinion be certified to  the Superior Court, 
to the end that  further steps may be taken in the action according to 
law. I t  is so ordered. 

Error. Reversed. 

Cited: Marshall v. Bank, 108 N.C. 642; Riley v. Carter, 165 N.C. 
336, 338; Blalock v. Whisnant, 216 N.C. 420; Cox v. Wright, 218 N.C. 
348. 
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EMPIRE DRILL COMPANY r. T. J. ALLISON, SHERIFF. 

Conditional Sales-Registration. 

1. It is not sufficient to designate a contract by a certain name, in  order to 
gire it  a particular effect. It must contain constituent elements for the 
purpose intended. 

2. Where i t  appeared from the terms of a contract, that  the intention mas to 
appoint an agent to sell certain goods, although the contract is termed a 
conditional sale, the contract will be interpreted as  making a n  agency, and 
need not be registered. 

CIVIL ACTION, pending in the Superior Court of IREDELL (549) 
County, heard by consent, by MacRae, Judge, on a case agreed, 
at  Chambers in Salisbury, on February 18th, 1886. 

The plaintiffs brought this action to recover thirteen Empire Grain 
Drills, which they allege they had deposited with Baker & Woods, 
merchants in the town of Statesville, as their agents, to be sold for 
and on account of the plaintiffs, under and in pursuance of the agree- 
ment, whereof the following is a copy, which drills, the defendant, as 
sheriff, seized as the property of James B. Woods, successor in business 
to Baker & Woods, and refused upon demand, to  surrender them to 
the plaintiffs: 

"This agreement, made and entered into, this the 23rd day of 
February, 1884, by and between the Empire Drill Company, of Shorts- 
ville, Ontario County, New York, of the first part, and Baker & Woods, 
of Statesville, North Carolina, of the second part, witnesseth: That 
the said Empire Drill Company, for the consideration hereinafter 
mentioned, have this day bargained with the party of the second 
part, for the conditional sale of the following described property, vie.: 
Thirty Empire Drills, eight hoes eight inches, and grass seeder with 
hoes, each $78. To  be shipped from Shortsville, Kesv York, on or 
before August 15th, 1884, to be sold in the following territory, and no 
other, during the season of 1884; Iredell, Alexander and Wilkes coun- 
ties, in North Carolina. 

"1. Said party of the second part, hereby agrees, to settle with the 
Empire Drill Conlpany, for all drills sold by them in Spring sales, on 
the 1st day of June, 1884, so far as is possible, and to make full settle- 
ments of all accounts made under this contract, on the 1st day of 
November, 1884. 

"For all drills paid for in cash, and remitted, with exchange, to 
the party of the first part, on or before June the lst., 1884, on Spring 
sales, and November Ist, 1884, on Fall sales, a discount of five per 
cent. will be given from the above prices. 
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"3. Party of the second part also agrees, to sell all drills for cash. 
or to  purchasers for notes, the notes to be drawn upon banks 

( 550 )  furnished by party of the first part, and payable to their order, 
at  some bank or express office, and endorsed by party of tlie 

second part, as follows: 'For w lue  received, we hereby guarantee tlie 
payment of this note, and wave protest, denland and n o t m  of non- 
payment thereof.' All notes to bear interest, and to mature not later 
than November ls t ,  1885. The said party of the second part, shall 
be liable as guarantor, on all notes taken under this contract, wheth2r 
their names be on such notes or not. 

"4. If there be any drills on hand a t  the time of settlement, not 
exceeding one quarter of the whole number ordered, the party of the 
second part, shall pay for them in cash, or give a good approved note, 
due 188 , with interest from , or shall deliver said unsold 
drills a t  the railroad depot, when notified to do so, in as good condi- 
tion as when received, free from all back charges for freight, storage, 
taxes, insurance, etc., as the party of the first part shall elect. 

"5.  Said party of the second part further agrees to order of the said 
Empire Drill Company, as many drills in addition to  the above, as 
the trade in the territory herein mentioned will demand, and pay for 
them at the same prices and terms as above, and to pay for all extras, 
sold at retail prices, less 25 per cent; said drills and extras to be 
delivered on board cars at Shortsville or Baltimore, and party of tlie 
first part to pay all freight and charges on same to Statesville. 

"6. The party of the second part also agrees, that so far as possible, 
they will make a full and complete settlement with purchasers at the 
time of the delivery of the drills to them, and to leave no drill with 
customers, without properly adjusting it for the work intended, and 
not become interested in the sale of any other drills. 

"7. The party of the second part also agrees, to canvass the terri- 
tory personally or by deputy, and sell said drills to  actual purchasers, 
in good faith, in the territory as mentioned above, and no other, and 

to forfeit conlmission on each and every drill sold in any other 
(551) agents' territory, to  the agent in whose territory said drill is 

sold. 
"8. For full compensation for commissions, and in full payment 

for every duty performed as agent, the party of the second part may 
retain, a t  the settlement, from the proceeds of sales made by them in 
the above territory, all over the amount which the party of the firbt 
part is to  receive by the terms of this contract, the said amount 
retained, to  be in cash and notes, in the ratio proportionally as re- 
ceived from customers. 
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"9. It is hereby understood by and between the parties to this 
contract, that  the title and ownership of all drills furnished by thc 
party of the first part, shall be and remain in said Empire Drill Coin- 
pany, until paid for by the party of the second part, or sold for use 
to  actual purchasers in good faith, and then all proceeds of sale of 
such drills, whether in cash, or notes, or accounts, are the property of 
said Empire Drill Company, to be remitted to  them without delay, 
less the compensation as above mentioned. Said party of the first 
part shall be liable for damages, if, by reason of accident or any cause, 
they should not be able to fill all the orders given by the party of the 
second part. The party of the first part reserves to themselves the 
right to  revoke this contract a t  any time, if the party of the second 
part shall fail to  discharge any of the obligations entered into as 
above, or if the first party have reason to believe the second party 
unable to  perform the same, and upon the revocation of this contract, 
all indebtedness of the second party shall then be due. The said 
Empire Drill Company further agrees to furnish the party of the 
second part, a reasonable amount of printed matter, free of charge, 
except for transportation on the same." 

The following instructions are made a part of this contract. "We 
will not pay for any newspaper advertising unauthorized by us, 
neither will we pay for any printing of any kind whatsoever, except 
that  furnished from our office. We will endeavor to ship by the 
cheapest route, making the freight as low as possible, but will not 
be responsible for any charges, neither will we agree to deliver 
drills a t  any specified rate of freights. We guarantee our goods (552 )  
against defect in workmanship and flaws, and will replace such 
parts as may prove defective from these causes." 

The facts of the case were agreed upon by the parties, and sub- 
mitted to  the Court for its decision upon them, (a jury trial having 
been waived), as follows: 

"1. That  the drills in controversy were the property of plaintiff. 
2. That they mere delivered to  Baker & Woods, under the t~ r i t t en  

agreement set out in the pleadings, and that they came into the hands 
of James B. Woods, as successor to said firm, he having bought out 
the property, and assumed the obligations of said firm, he having been 
a partner in said firm of Baker & Roods, and that said written agree- 
ment was not registered. 

3. That they were seized by the defendant as the property of the 
said James B. Woods, under the executions named in the pleadings. 

4. That  after the seizure, and before the commencement of this 
action, plaintiffs demanded possession of said drills, which was re- 
fused by the defendant." 
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The Court, upon consideration, being of opinion that the agree- 
ment mentioned did not constitute a conditional sale, gave judgment 
for the plaintiffs, and the defendant appealed to  this Court. 

Mr.  Geo. F. Klutz, for the plaintiff. 
Mr.  R. F. Armfield, for the defendant. 

MERRIMON, J., (after stating the facts). The statute, (The Code, 
Sec. 1275), provides, that  "all conditional sales of personal property, 
in which the title is retained by the bargainor, shall be reduced to 
writing, and registered in the same manner, for the same fees, and 

with the same legal effect, as is provided for chattel mortgages." 
(553) Prior to  the time when this statute became operative, "con- 

ditional sales" of personal property, that  is, sales, whether the 
contract of sale was reduced to writing or not, in which i t  was stipu- 
lated, that  although the property agreed to be sold, was placed in the 
possession of the bargainee, and used by him, the title to the same 
should not pass to him, but should remain in, and be retained by, the 
bargainor, until the bargainee should pay the price agreed to be paid 
for it, were upheld in this State, as valid against all persons claiming 
under the bargainee, without registration. Such sales became fre- 
quent, and a public grievance. They were the source of much fraud, 
and many fraudulent practices. The bargainee having possession of 
the property, and being the apparent owner, easily obtained credit 
on the faith of it, and when i t  became necessary t o  resort to it  to 
satisfy his just debts, he would take shelter behind the bargainor, who 
retained the title. To cure this evil, the statute cited was passed. 
The bargainor really retained the title to  the property so sold by 
him, only as a security for the purchase money due him for it. The 
Legislature, therefore, deemed it  just and salutary, that he should be 
required to  reduce the contract of sale to  writing, and register the 
same, just as creditors are required to do, who take the lien created 
by chattel mortgages. Brem v. Lockhart, 93 N. C., 191. 

The defendant insists that the agreement set forth in the complaint 
is, in substance and effect, a contract of conditional sale of the prop- 
erty in question, by the plaintiffs to Baker & Woods, therein named, 
and as i t  was not registered as the law required, the property was 
subject to  be levied upon and sold as the property of J. B. Woods, 
who succeeded to the rights of the firm named. If this construction 
is well founded, the plaintiffs, i t  is conceded, cannot recover. 

The agreement is not skilfully worded, nor does it  set forth clearly 
the precise purpose of the parties to  it, but, in our judgment, it 
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appears with reasonable certainty from its scope, tenor, several parts, 
and terms, that  i t  was their purpose to  constitute the firm of 
Baker & Woods, the agents of the plaintiffs, to  sell their drills (554) 
within the  territory specified. 

The mere recital in the agreement, that  the plaintiffs "bargained 
with the party of the second part, for the conditional sale" of the 
property mentioned, did not ngcessarily imply such sale. Whether 
there was or not, depended upon the nature and legal effect of the 
agreement as a whole. It is not sufficient t o  designate a contract by 
a certain name to give it  a particular effecCit  must contain constitu- 
ent elements for the purpose intended, as well as the name-the for- 
mer are essential, t,he name is not. 

The agreement does not, in terms, purport to convey the drills to  
Baker and Woods. The phrase, "have bargained with the party of 
the second part, for the conditional sale," is awkward, and to ascer- 
tain its meaning, must be taken in connection with other provisions 
bearing upon it, and thus viewed, i t  implies sales made for the plain- 
tiffs in the may prescribed. It is obvious, that the general purpose 
of the plaintiffs, was not to  sell the drills to  the firm, to  be used by 
them for practical purposes, but to  put them on the market within a 
designated territory. Hence, the drills were to  be shipped to the firm 
"to be sold"-not to  be used by them, and the absolute title was to  
pass to  the purchaser, whether he paid cash a t  once, or gave his note 
for the purchase money. The firm were required t o  account to the 
plaintiffs for all proceeds of sales of the property, whether cash, or 
notes taken, and the notes were t o  be taken payable to  the plaintiffs; 
and all the cash, notes and accounts were to be theirs. The firin were 
'to receive commission as agents, in a way specified, and to account 
to other like agents, if they should sell drills outside of the territory 
designated. 

It will be observed that  the firm were not required to pay for the 
drills shipped to them "to be sold," they were only required to be 
guarantors of the notes they might take for the plaintiffs, and they 
might, in the discretion of the plaintiffs, in a contingency specified, 
be required to  pay for a limited number of drills, but these 
stipulations were plainly intended to secure caution and in- (555)  
dustrious effort on the part of the firm, as agents. 

These, and other less important provisions and stipulations, deter- 
mined the character of the agreement, and show that  i t  was intended 
to, and did in legal effect, constitute Baker & Toods  agents of the 
plaintiffs to  sell the drills in controversy. 

The express reservation of title by the plaintiffs, in the ninth clause 
of the agreement, was cautionary, and intended to preclude the pos- 

471 
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sible construction that  a "conditional sale" to  the firm was intended. 
The Court properly interpreted the agreement. There is no error 

in the record, and the judgment must be affirmed. 
No error. Affirmed. 

Cited: iMillhiser v. Erdman, 98 N.C. 298; hornegay v. liornegay, 
109 X.C. 190; X. v. Caldzcell, 127 N.C.526; Lance v. Butler, 135 N.C. 
422; Chemical Co. v. Edwards, 136 N.C. 79; Starr v. Wharton, 177 
N.C. 324; Finance Corp. v. Hodges, 230 N.C. 583; Montaglle Bros. z'. 

Shepherd Co., 231 N.C. 555. 

SUSAN KING v. JOHN R. PHILLIPS. 

Contract-Compromise-ATew Promise-Departure. 

1. It requires the assent of both parties to make a contract. So, when a debtor 
pays a sum supposed by him to be the balance due on his bond, and the 
creditor refuses to  give up the bond, but says that  he will credit the 
amount paid, i t  does not amount to a compromise and satisfaction of the 
bond, although the debtor intends i t  as  such. 

2. An action cannot be maintained on a new promise to pay a debt secured by 
a bond, while the bond is still in force. 

3. Where a n  action is brought to  enforce payment of a bond, and a new promise 
is relied on to rebut an alleged compromise and satisfaction, the eom- 
plaint should declare on the bond, and the new promise be relied on to 
rebut the compromise. 

CIVIL ACTION, tried before Avery, Judge, and a jury, a t  Fall Term, 
1885, of the Superior Court of LENOIR County. 

On the 9th day of September, 1878, the defendant executed his 
note under seal to  R. W. King, and therein covenanted to pay 

(556) him or his order, the sum of one thousand dollars, with interest 
from date a t  the rate of eight per centuln per onnum. It bears 

a credit, endorsed as of January 31st, 1882, and paid in the life time 
of the obligee, who died leaving it  among his effects in this condition, 
and it passed into the hands of Anthony Davis, his executor. The 
defendant also paid t o  the latter, on the 29th day of November, 1883, 
the further sum of nine hundred and seven dollars, which is also en- 
dorsed as a credit, and the note was then assigned and delivered to  
the plaintiff, the widow of the testator, as part of her share in his 
personal estate. The present action was instituted on March 30t11, 
1885, to enforce payment of the residue of the debt. 
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The defendant in his answer, alleges that he paid to the testator 
the annual interest accruing, to-wit, $104.00 during the first three 
years, and paid the last sum credited, $907.00, under an agreement 
that i t  was to  be a full discharge of the obligation. 

The plaintiff in her replication, denies the alleged payment, and 
says that  after the transfer of the note to  her by the executor, the 
defendant promised to pay the note, and asked one B. W. Cannady 
to compute and ascertain the interest due. in order that he might 
do so. 

Issues were thereupon framed and submitted to  the jury, ~ ~ h i c h ,  
with their several responses, are these: 

"1. Did the defendant pay to R. W. King the interest on the note 
sued on, as i t  accrued, for the first three years after said note was 
executed? 

"Answer-no. 
"2. Did the defendant agree with Anthony Davis, executor of R. W. 

King, to  pay all of the principal and interest, except the interest for 
said first three years, and in pursuance of said agreement, actually 
pay to said Davis $907, on the 28th day of Kovember, 1883? 

"Answer-Yes. 
"3. Did the defendant, after said note was assigned to plaintiff as 

one of the next of kin of said R. W. King by said executor, agree 
with plaintiff to  pay said note? 

"Answer-Yes." (557) 
The defendant's counsel contended, that upon the verdict, 

judgment should be entered against the plaintiff for costs; and that 
if the plaintiff be allowed to  have judgment, it should be only for 
$312, the interest accruing during the three years, and interest on 
that  sum from the date of the new promise, if that should be fixed, 
and if not, without such interest. 

The Court rendered judgment for the amount appearing upon the 
face of the note, allowing the two endorsed credits, as payments made 
a t  their respective dates. From this judgment the defendant appealed. 

Messrs. A. J .  Loftin, Geo.  Rountree a n d  M. ,4. Gray, for the plaintiff. 
Mr. W .  R. Allen, f o r  t h e  de fendan t .  

SMITH, C. J. (after stating the facts). I t  will be observed, that  
while the finding upon the second issue, is that the defendant, recog- 
nizing his liability, agreed to pay, and did pay, the indebtedness, 
except the three years interest, it is not found that the executor ac- 
cepted the sum paid in satisfaction of the debt. 
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The verdict establishes the fact that the defendant denied any 
further liability on the bond, and refused to pay more than $800, 
the principal, with interest since the $500 payment, yet it does not 
find that  the executor did more than receive and credit the sum which 
the debtor admitted and was willing to pay, and this he might well 
do, without compromising a right to  the excess, and leaving unad- 
justed these differences, as to its existence and amount. The-testi- 
mony of the parties to  the transaction, is really not in conflict, for 
neither says it  was done under an agreement that  the payment should 
discharge the full obligation. The executor says, "I did not agree 
that  the payment discharged the note, and would not surrender it. I 
refused to surrender the note, because after allowing the indorsed pay- 
ment of $500, the payment of $907 would not discharge what appeared 

to  be due." 
(558) The defendant testifies, "I proposed to Davis that I mould 

pay $800, with interest from the date of the $500 payment, and 
I claimed that only $800, the principal, was due a t  the date of that  
payment, and the interest on $800 from that  time. Davis took the 
$907 and entered it  as a credit on the note. * * * Davis said 
I cannot give you the note, because some back interest appears to be 
due." 

We refer to the evidence, not that i t  may be considered on the 
appeal, but to  ascertain the true meaning of the verdict upon the 
second issue, in the light thus shed upon it, and that i t  mas not in- 
tended t o  go beyond the limits of declaring that the defendant refused 
to  pay or recognize his liability for more, and not the assent of the  
executor to a settlement of the claim. 

I n  this sense, there has been no compromise, no accord and satis- 
faction-for these require concurring minds. It is not "what either 
thought, but what both agreed," that forms contract relations between 
parties. Brunhild v. Freeman, 77 N. C., 128; Pendleton v. Jones, 82 
N. C., 249; Bailey v. Rutjes, 86 N. C., 517. 

The defendant insists, that  to  permit a recovery upon the alleged 
promise to  the plaintiff, which the jury find to  have been made, is an 
unauthorized departure from the case made in the complaint, which 
avers the cause of action to be founded on the note, and its non- 
payment. 

We think there is no departure in this, and that  the evidence is to  
repel the allegation of full payment. The debt is not barred, and 
still subsists to  sustain the action for the recovery of what is still 
due. Indeed, it cannot be maintained upon a par01 promise to pay 
a debt secured by bond, while the bond itself remains in force, and 
not being barred, can be sued on. Wilson v. Murphey. 14 IS, C., 352. 



N. C.] FEBRUARY TERM, 1886. 

The new promise is but a recognition of a continued covenant 
liability, and the evidence of i t  seems to repel the contention that a 
compromise was understood and intended to be brought about, under 
the Act of March 17th, 1875. The Code, Sec. 574. 

There is no error, and the judgment rendered in the Court (559) 
below is affirmed, and the plaintiff will have judgment here for 
her debt and interest, as well as costs, against the defendant, and the 
sureties t o  his undertaking on the appeal. 

No error. Affirmed. 

Cited: Kerr v. Sanders, 122 N.C. 638; Lumber Co. v. Lumber Co., 
137 N.C. 436; Le,fel v. Hall, 168 N.C. 409; Potato Co. v. Jennette, 
172 N.C. 4. 

JAMES NICKELSOX v. WM. H. REVES. 

Contract-Parol Evidence to Vary. 

1. Parol evidence is not competent to engraft on a contract which has been re- 
duced to writing, other terms and conditions, contemporaneously made, 
except where the contract was comprehensive, and a part  of i t  only was 
reduced to writing and i t  was not intended to include the entire contract. 

2. Where the defendant entered into a contract to make title to the plaintiff 
to a tract of land, described by metes and bounds, upon the payment of 
certain notes, and the plaintiff executed his notes to the defendant, re- 
citing that  they were for the purchase money, the defendant cannot show 
by parol evidence that  a t  the time the contract was made, i t  was agreed 
by parol that  the land should be surveyed, and if found to contain a 
larger number of acres than was supposed, that the vendee should pay 
a n  additional sum. 

CIVIL ACTION, tried before Graves, Judge, and a jury, a t  August 
Term, 1885, of the Superior Court of STOKES County. 

The parties to  the action entered into an agreement for the sale of 
a tract of land, owned by the defendant, to the plaintiff, in pursuance 
of which, the latter executed his three several notes under seal, each 
in the sum of sixty-two dollars, and bearing date on November 7th, 
1874; the first with two sureties, becoming due on the 1st day of May 
next ensuing; the second without surety, falling due on November 7th, 
1875; the last maturing a year later, and all bearing interest a t  
the rate of eight per centum per annunz from date. The notes (560) 
all recite as their consideration, that they are parts of the pur- 
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chase money for the land. On the same day, the defendant entered 
into the following covenant with the plaintiff: 

"Know all men by these presents, that I, William H. Revea, of 
Wilkes County, in the State of North Carolina, a111 bound and firmly 
held unto James Nickelson, of Stokes County, State aforesaid, in the 
sum of three hundred and seventy-two dollars, good and lawful money, 
to  the payment of which I bind myself, my heirs and assigns, we11 
and truly to  be made, signed with my hand and seal, and dated this 
7th day of November, 1874. 

"The conditions of the above obligations are such, that whereas, 
the above bounden TV. H. Reves, has this day bargained and sold unto 
the said James Xickelson, a certain tract or parcel of land, in the 
county of Stokes, on the waters of Mountain branch, adjoining the 
lands of Pendleton Lisk and others, and known as the Edinund Smith 
place, and containing by the deed, sixty acres, more or less, for the 
sum of one hundred and eighty-six dollars, and the said James Nckel- 
son has executed his notes for the same, in three equal instaiments, 
bearing even date with these presents, the first note for sixty-two 
dollars, and due the first day of May, 1875, on interest from date at 
eight per cent., the second note, for same amount, and due 7th No- 
vember, 1875, on interest from date a t  eight per cent., and the third 
note, for same amount, and due on 7th Noveniber, 1876, on interest 
from date a t  same interest as above. 

"Now, if the said James Nickelson, his heirs or assigns, shall well 
and truly pay and discharge the first note, and the interest accruing 
thereon, a t  the time of its falling due, or within thirty days there- 
after, then he, the said Nickelson or assigns, to  hold the possession 
and occupation of said land and premises, until the last note falls due, 
and if the said James Nickelson, his heirs or assigns, shall well and 
truly pay and discharge both the last notes and the interest accruing 

thereon, a t  the time of the last note falling due, or within thirty 
(561) days thereafter, then the above bounden W. H. Reres, his heirs 

and assigns, to  make, or cause to be made, unto the said James 
Nickeleon, his heirs or assigns, a good and lawful deed of conveyance 
to the above described tract of land, with all its appurtenances, and 
the above bond to be null and void, otherwise to remain in full force 
and virtue, but in the event of the said Nickelson failing to pay the 
first note a t  the time specified above, or the said Iteves failing t o  
collect said note by process of law, then the said Nickelson to pay 
rent, a t  customary rates, for the year 1875, and surrender the posses- 
sion of said land and premises to  the said Iteves or assigns, on the first 
day of November, 1875. I n  witness whereof the said W. H. Reves 
has hereunto set his hand and seal the day and date above written." 
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The plaintiff alleges that he has paid the several bonds given for 
the purchase money, and demanded of the defendant a conveyance 
of the land in execution of his contract, which being refused, the present 
action is prosecuted to  enforce it. 

The defendant, not denying the allegations contained in the com- 
plaint, resists the demand, and says: That having removed to the 
county of Wilkes, he caused the tract in controversy to  be offered at 
public sale, with other tracts, upon the following terms, in substance, 
announced t o  the bidders: The purchase money to be paid in three 
equal installments, with interest a t  eight per cent. from date, and 
maturing respectively on the 7th day of May next, on the 7th day of 
November, 1885, and on the same day and month in the next year; 
and it  was agreed that the purchasers, including the plaintiff, should 
take a title bond, and give notes for their bids, and that the sale was 
by the acre, and the present tract was bought by the plaintiff, at  the 
price of three dollars per acre, with the privilege of taking his tract 
as containing the sixty-two acres specified in the defendant's deed, 
or of having a survey a t  his expense, and paying a t  that  rate for the 
number of acres ascertained thereby to be in the tract. 

The answer also avers, that  after paying his first two notes, the 
plaintiE refused to pay the last, electing to  have the survey 
made, under the reservation referred to ;  that  the defendant (562) 
thereupon caused the tract to  be surveyed, and it  was found 
that  the tract contained 69 acres, seven in excess of the number stated 
in the deed, whereby the plaintiff became liable to  pay the further 
sum of twenty-one dollars for such excess, and agreed to take a con- 
veyance of the whole land, and pay the additional amount, that 
plaintiff paid the remaining note, and refused to pay more, demanding 
a deed from the defendant therefor, that the defendant then offered 
to  convey sixty-two acres for the money paid, or the whole sixty-nine 
acres, when paid the amount due for seven acres over running the first 
estimate of quantity, and now submits to  comply with his covenant. 

On the trial, (the tnatters set out in the answer, being denied in 
the plaintiff's replication), the following issue was submitted: 

"Did the plaintiff and the defendant, after the execution of the titlp 
bond, and bonds for the purchase money, described in the pleadings, 
make a different contract and agreement as to the payment of the 
tract of land in controversy, as set forth in the answer?" 

The jury, under the rulings of the Court, rendered a verdict in the 
negative. From the judgment rendered on this finding, the defendant 
appealed. 
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No counsel for the plaintiff. 
Mr.  C. B. Watson, for the defendant. 

SMITH, C. J. (after stating the facts). The rulings complained of 
by the appellant, are in refusing to allow the jury to hear oral testi- 
mony to show that:  

I. The plaintiff refused to  pay the last maturing note without a 
survey, and agreed to pay for any surplus over 62 acres, should it be 
found, and demanded such survey, under the original conditions of 
sale. 

11. When defendant tendered the deed, the plaintiff offered to pay 
for any excess over the supposed quantity, at  the rate of three dollars 

for each acre. 
(563) 111. The actual survey showed such excess, and when the 

surveyor announced upor, a rough estimate, that there were 
more than 62 acres in the tract. plaintiff paid his last note. 

Both parties impressed upon the surveyor, the necessity of care 
and accuracy in his calculations. which he used, and drew the deed 
accordingly. The plaintiff then agreed to pay for the increased num- 
ber of acres. The jury were directed to  find the issue in favor of the 
plaintiff, and such was their verdict. 

The exceptions rest upon a single proposition, the right to depart 
from the terms and conditions of the respective written contracts, 
executed by each to the other, and professing to embody their agree- 
ment, and introduce other provisions, upon par01 proof of what trans- 
pired a t  the time; or to substitute and engraft a further and subse- 
quent stipulation upon the bonds. 

There is a class of cases, where the original agreement was com- 
prehensive, and part of it only executed, not intended to include the 
whole, and the omitted part has been allowed to be proved by oral 
testimony. Such are the cases of Twidy 2). Saundeson, 31 N. C., 5 ;  
Manning v. Jones, 44 N. C., 368; Kerchner v. McRae, 80 N. C., 219; 
Braswell v. Pope, 82 K. C., 57. 

Perhaps the recent case of Sherrill v. Hagan, 92 N. C., 345, affords 
as much support to  the contention of the appellant, as any other of 
the adjudications of this Court; but a brief analysis will show that 
i t  does not furnish a precedent. 

There, the vendor made a deed for the land contracted to  be sold, 
and which he represented to contain as much as 350 acres, a t  the same 
time agreeing with the vendee, that in case the land did not contain 
as many acres, he would refund, to the extent of the deficiency, a t  
fhe rate of $5.713/4 per acre. It was held, that this was a separate 
contract, not embraced, nor intended to be embraced, in the deed, 
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nor required to  be in wEiting, and as such, could be enforced. It is 
not essentially different from the case of Manning v. Jones, supra, 
and rests upon the same general principle. It is an inexorable rule 
in the law of evidence, that  the terms of a written contract, can- 
not be changed or modified by any contemporary parol agree- (5641 
ment or understanding, so as to make it different froin what 
i t  professes on its face to  be. 

It is effective upon a just and reasonable interpretation of its om-n 
terms, and this for the reason, that  the writing is presuiiied to em- 
body all the stipulations by which the parties intend to be bound. 

The subject has been considered in Ray v. Blackwell, ante, 10, to 
which we add a few references to  cases of recent date. Etheridge v. 
Palin, 72 N. C., 213; Wilson v. Sandifer, 76 N. C., 347. 

I n  the present case, the plaintiff covenants in his bonds, to  pay a 
definite sum for the land, while the defendant, with equal explicitness, 
binds himself to make the deed, on payment of the plaintiff's notes 
for that specified purchase money. The bo'nds profess to  contain the 
contracts of the parties with each other, as expressed in sealed in- 
struments, and the appellant proposed to engraft upon them other 
terms, and thus modify and change their effect. Testimony of this 
kind was ruled out, as inadmissible for ally such purpose, 

It is not a case m-here the writing, as a deed or note, is in partial 
performance of an antecedent agreement, accepted as a partial exe- 
cution only, and leaving in full force the unexecuted part. 

There is no error in the ruling, and the judgment must be affirmed. 
It is so ordered. 

KO error. Xffirnied. 

Cited: Parker ZJ. Morrill, 98 S .C .  235; Xeekins v. Seuberry, 101 
N.C. 19; Bank v. Moore, 138 N.C. 332; Ehust v. Rohr, 167 N.C. 361. 

JOHN W. WILEY v. GEORGE W. LOGAN. 

Excusable Negligence-Printing Record. 

1. The spirit and equity of Sec. 274 of The Code, apply to  the Supreme Court, 
and same relief will be administered here as  in the Superior Court, upon 
a proper case. 

2. There is a well recognized distinction between the negligence of a party and 
that  of his attorney. The omission of a n  attorney, retained in a cause, to 
perform his duty, makes a case of excusable negligence for his client. 
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3. The rule that the negligence of an attorney will not be visited on his client. 
applies with greater force to  appeals in the Supreme Court than to actions 
in the Courts below, because the client is not required to give his personal 
attention to his appeal in the Supreme Court. 

4. So where an appellant employed counsel to attend to his appeal, who failed 
to have the record printed, and the ease mas dismissed, I t  was  held es- 
cnsable negligence on the part of the appellant, and his appeal would be 
reinstated. 

(565)  MOTIOK by the plaintiff to reinstate an appeal on the docket 
of this Court, heard a t  February Term, 1886, of the SCPREME 

COURT. 
The appeal was dismissed a t  the last Term, because the record had 

not been printed. 
The petitioner represents that  a judgment was rendered against 

hini in faror of defendant, a t  the October Term, 1885, of Alecklen- 
burg Superior Court, from which he took an appeal to this Court, 
and all the necessary steps, under the law and rules of this Court, 
were taken to perfect the same, and it was duly docketed in this 
Court. 

That  he was a plain farmer, and knew nothing about the rules 
requiring the record to be printed. That  he employed a lau-yer r h o  
practiced in this Court to represent his interest on the appeal, and 
was pron~ised by him that he would do so; that he fully supposed if 
anything inore was to  be done, than what had been done, or should 
be required, that his counsel would notify him of the bame; and the 
petitioner further states, that had he been notified of any rule requir- 
ing the record to be printed, he would promptly have caused the 
same to be done. But he never received such notice, and was greatly 
surprised when he learned from reading the certificate sent down to 

the Superior Court, that his appeal had been dismissed on 
1566) account of the failure to have tlle record printed. He  further 

represents, that he is advised and believes, that he has mcri- 
torious grounds of appeal, and he now avers his byillingness and 
ability to  comply with the rule of this Court in this behalf. \T7herc- 
fore he prays that his appeal be reinstated upon the docket of tiLiz 
Court. 

Messrs .  R. H .  B a t t l e  a n d  S a m u e l  F .  Mordeca i ,  for t h e  plaintif f .  
M r .  W .  P. Bynum, for t h e  de fendan t .  

ASHE. J. (after stating tlle facts). It is heid that the spirit and 
equity of the provisions of See. 133 C. C. P., The Code, Sec. 274, 
extend to this Court, and the same relief \ d l  be administered in like 
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cases in this Court, as in the Superior Court. Wade v. City of Neu: 
Bern, 73 N. C., 318; Home v. Horne, 75 K. C., 101. The question 
then is, do the facts set forth in the petition, constitute such a case 
as would entitle the petitioner to relief in the Superior Court. 

This Court, in several cases, has recognized a distinction between 
the negligence of an attorney and that of the party to  the action. 
I n  the former case, i t  has been held that the omission of an attorney, 
retained as counsel in a cause, to  perform his duty as such in the 
conduct of the cause is excusable neglect in the party, and the judg- 
ment rnay be vacated. This interpretation was first given to this 
section of The Code, in the case of Griel v. Vernon, 65 N. C., 75. I n  
that  case, the party retained an attorney to enter a plea for him, 
which the attorney neglected to  do, and it  was held that the omission 
of the attorney to perform an engagement to  do such an act as that,  
was a surprise on the client; and this case was followed by the cases 
of Bradford v. Coit, 77 N. C., 62; Mebane v. Mebane, 80 K. C., 34; 
Wynne v. Prairie, 86 N. C., 73, where the above cited cases are re- 
viewed and approved-and in the more recent case of Ellington v. 
Wicker, 87 N. C., 14, in which the same distinction is recognized, and 
the case of Wynne v. Prairie, referred to  with approrai. 

If the neglect of an attorney in the Superior Court will excuse (567) 
a party, much more should it have that  eflect in the Supreme 
Court, for the parties to an action in the Superior Court, are required 
t o  be present in Court, and give their attention to  their action; but 
the parties to  an appeal in this Court, are not required to be present, 
and, in fact, are rarely ever present. The entire management of the 
case after the appeal is taken, is necessarily entrusted to the counsel 
employed. He is expected to perform all the duties devolving by law 
upon an attorney in the management of the cause, and if in the 
progress of the cause, necessity for the personal attention of his client 
should arise, i t  is his duty to  communicate the fact to  him, and his 
omission in this respect, should not be imputed to his client as in- 
excusable negligence. Here, the petitioner was a plain farmer, living 
a t  a distance from Raleigh. He had taken the pains to have his 
appeaI perfected, and employed a gentleman of the bar, of high stand- 
ing in his profession, who was in the habit of attending this Court, 
and his attorney had promised him that  he would attend to his 
interest in this Court; but his attorney for some reason, failed to 
attend the Court, and his appeal was dismissed for the want of print- 
ing the record, under a rule of this Court which he had never heard 
of before. 
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We think these facts constitute a case of excusable negligence, and 
his appeal ought to be reinstated, and i t  is so ordered. 

&lotion allon-ed. 

Cited: Bowen v. Fox, 99 N.C. 129; Grifjin v. Selson, 106 S . C .  238; 
Gaylord u. Berry, 169 N.C. 736; Schiele v. Ins. Co., 171 N.C. 431. 

RICHMOKD PEARSON, EXTX., ET ALS. v. SAMUEL &.I. CARR. 

,110rtgaqor-Vendor and Vendee-Contract. 

TThere a mortgagor sold a portion of the mortgaged land, and assigned the 
bonds given for the purchase money to the mortgagee, ~ ~ h o  had actual 
notice of the transaction, and who afterwards acquired title to the land, 
i t  was  he ld ,  that  the mortgagee could not collect the bonds, and a t  the same 
time deny the power to  the mortgagor to make the sale. 

(568) CIVIL ACTION, heard upon exceptions to the report of a 
referee, by Graves, Judge, a t  Spring Term, 1884, of thc Su- 

perior Court of BTJNCOMBE County. 
The facts are as follows: 
N. W. Woodfin became indebted to Richmond M. Pearson, in two 

several notes, whereof the principal money, ill the aggregate, was 
three thousand eight hundred and sixty-four dollars and ninety-two 
cents, and to  secure the same, on February 2nd, 1867, conveyed to 
him, by deed of mortgage, a large tract of land In Buncombe County, 
consisting of several hundred acres, ~ ~ i t h  condition of avoidance, if 
the indebtedness should be paid before March 4th, 1868. Woodfin 
retained possession, and on Kovember %th, 1871, entered into per- 
sonal covenant relations with the defendant, whereby he sold to the 
defendant a part  of the tract, supposed to contain fifty acres, for the 
price of eight hundred dollars, of which two hundred were to be paid, 
and were paid, before the twenty-fifth day of the next month, and 
notes in equal sunis given for the residue, to mature a t  onc and two 
years, and stipulated to make title when they TTere paid. These notes 
were assigned to  the said Richmond ill. Pearson by Toodfin, on the 
25th day of January, 1873, and on the same day, the latter received, 
for his assignee, the sum of two hundred dollars, which was entered 
as a credit on the last note. 

Another note of the defendant, for one hundred dollars, executed 
to one Peter Fore, was also endorsed to said Richmond M., and be- 
came his property, before it became due. 
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The land embraced in the mortgage, under a decree of foreclosure, 
made in an action prosecuted in the Superior Court of Buncombe 
County, for tha t  purpose, was sold on July 9th, 1872, and purchased 
by the mortgagee, through an agent, for four thousand four hundred 
and six dollars and seventy-three cents, and the title conveyed accord- 
ingly. 

The present action was commenced on April 6th, 1874, for the 
recovery of the amount due on the two notes transferred by Woodfin, 
as set out in the first conlplaint, and as set out in an amend- 
ment thereto, both filed a t  the return Term of the summons, (569) 
for the recovery of the note assigned by the said Fore. 

The record contains a further amendcd complaint, filed by the 
plaintiff's attorneys, and with their firm signature, ILIcLoud 6: Pul- 
liam, a t  Fall Term, 1875, wherein it is in substance alleged, that the 
plaintiff, previous to  the 25th day of November, 1871, was, and still 
is, the owner of the land described in the contract of that  date, made 
by Woodfin with the defendant; that it was entered into by IToodfin, 
as his agent, and the notes were executed to him, acting in such 
capacity; that the notes, excepting the sun1 of two hundred dollars, 
paid a t  the time of the delivery to plaintiff, remained due for the 
full amount; that  the plaintiff has always been, and still is, "ready, 
able and willing" to perform the agreement on his part  "on payment 
of the remainder of said purchase money, with interest, to  convey to 
the defendant the premises aforesaid." The demand is for judgment: 

I. That  defendant perform said agreement, and pay the residue of 
the purchase money, and 

11. That  if the defendant will not accept the conveyance, and pay 
what he on-es. the premises to be sold, and the proceeds of sale applied 
in discharge of indebtedness, and for costs. 

At  the end of the complaint is the following entry, after stating the 
style of the cause: 

"Amended complaint, filed Fall Term, 1875, Buncombe Sup'r Ct., 
nol. pros.. June 25th) 1883, offered as evidence by C. A. Moore for 
defendant." 

The defendant answered, admitting the execution of the three notes, 
and avering tha t  four hundred dollars had been paid of the purchase 
money, and all of the note given to Fore discharged, and declaring 
his readiness to con~ply with the covenant and contract obligations 
assumed in the purchase of the land. 

At  August Term, 1881, the defendant, with leave of the Court, 
amended his answer, and set up a claim for damages, and for use and 
occupation after the plaintiff's re-entry and resumption of possession, 
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to  which a replication was put in, denying the charges, and 
(570) asserting similar claims against the defendant. The replica- 

tion was withdrawn, pending the reference, in June, 1853, and 
the defendant amended his answer before the referee,  herein, repeat- 
ing the averments of the plaintiff in that  behalf. he demands a specific 
execution of the contract for the sale of the land bought by him 
from Woodfin, declaring his readiness and ability to  comply viitll 
its terms. 

At Spring Term, 1882, the plaintiff's death having occurred more 
than four years before, his executor, Richmond Pearson, was ad- 
mitted a plaintiff in his stead, and the defendant allowed further to  
amend his last answer, by an allegation of the proof and registratio:? 
of the contract. A year later, Peter Fore was allowed to come in 
and interplead. I n  June, 1883, the substituted plaintiff put in a 
replication to the answer, which set up a counter claim. and insisted 
on an enforcement of the contract as made, on behalf of the deceased, 
and controverting other allegations of the defendant. This bears 
the signature of the other attorneys, to-wit: of F. A. Sondly and 
J. H. Merrimon. 

The cause was referred, after a consent order, by which the heirs- 
at-law of the deceased testator, nominatirn, are introduced into the 
cause as associate plaintiffs, and the former referee displaced by the 
appointment of another, who is directed "to take and state the tcsti- 
mony and the facts, as found by him, and his conclusions of law 
thereon," and make report. The reference is of "all tlie issues arising 
upon the pleadings," and the order is signed by counsel of each party, 
and also by the presiding Judge. The referee proceeded, in the exe- 
cution of the order, to take the evidence, which, with his findings both 
of fact and law, was reported to the Court. We reproduce so n~uch  
(and this in a summary may),  as pertain to the controversy, and the 
points presented in the appeal. 

The contract with Woodfin was personal, and lie acted under no 
authority from the testator in making it. The two notes ~i-ere assigned 
in a settlement between them, in January, 1873, the assignee having 

notice, conveyed in tlie indorsement, that they were given for 
(571) the tract of land sold to the defendant, and of Woodfin's 

inability to make title. 
Carr bought in good faith, and in the belief that Woodfin could 

convey the estate, e x c e ~ t  so far as he is affected with constructive 
information of the mortgage, by reason of its registration. There was 
no communication between the testator and the defendant, in reference 
to the transaction with Woodfin. The firm of A. T.  it T. F. David- 
eon, as attorneys, were employed by the deceased, but were not 
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retained by his executor, and the replication to  the answer put in by 
them, was unauthorized and without the sanction of the executor. It 
Tvas withdrawn on the hearing before the referee. This pleading 
asserts an abandonment by the defendant of his contract with Woodfin 
on his ren~oval from the State, and a surrender of the premises, with 
other averments as to damages, use and the like. 

The amended complaint of Fall Term, 1875, demanding specific 
perforniance of tlie contract, as made in the interest of the testator, 
and as to which the nol. pros. was entered, was prepared and put in 
under a misapprehension of facts, "in relation to the contract between 
Woodfin and Carr, as well in respect to the persons between whom 
the contract was made, as in respect to  the amount which Carr was 
to  pay for the land." 

The plaintiffs have failed to tender a conveyance of title, according 
to  the terins of the contract with Woodfin, as has the defendant, to 
pay or offer to pay, what is still due from him therefor. 

The referee rules as conclusions of law: 
I. The plaintiff is not entitled to judgment upon the two notes of 

November 2 3 h ,  1871. 
11. H e  is entitled to judgment upon tlie Fore note, with interest, 

subject to  a counter-claim for permanent improvements. 
111. The plaintiffs should be allowed the sum of $105 and six years' 

interest. $37.80-the value of the rents and profits accruing during 
the defendant's possession, .after the testator acquired title under the 
judicial sale. 

IV. The defendant should be allowed $131 and six years' (572) 
interest, $47.16, for permanent improvements put on the land 
in good faith, and in the expectation that Woodfin could and would 
comply with his stipulation. 

V. The defendant is not entitled to  judgment for specific perform- 
ance against the plaintiffs. 

VI. The plaintiffs should have judgment for $123.39, with interest, 
that  being the difference between the opposing claims of tlie parties, 
with interest computed to  July 25th, 1883, and the cost of the action. 

The defendant files numerous exceptions to  the  report, of which, 
upon his appeal, it is necessary to notice only such as involve matters 
of law or legal inference, since the others are settled by the action of 
the Court. These exceptions were all suptained, except those num- 
bered 9 and 10, which were overruled, and judgment rendered as 
follows : 

I. That  the plaintiff executor recover $330, the residue of the pur- 
chase money due for the land. 
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11. T h a t  the plaintiffs, heirs-at-law of the testator Richmond 31. 
Pearson, execute to the defendant, a good and sufficient deed to pass 
an estate in fee in the land described in the contract and pleadings, 
and after probate, deposit the same with the clerk to be delivered to 
the defendant, upon his payment of what he still owes of the pur- 
chase money, as herein declared. 

It is further adjudged and decreed, that the defendant have ninety 
days from the rising of this Court, to  pay the said purchase money 
into the office of the Clerk of this Court, for said Richmond Pearson, 
executor of R. M. Pearson, deceased, and if a t  the expiration of said 
ninety days, the purchase money be not paid as aforesaid, that then 
the said lands be sold, by and under the direction of IT. R. Young, 
a commissioner hereby appointed for that  purpose, a t  the court house 
door in said county, a t  public auction, for cash, after giving notice 
of the time and place of such sale, as required by law of Sheriff's 
selling land under execution, and that  he forthwith report said sale 

to  this Court for confirmation. 
(573) It is further adjudged, that after said sale has been duly 

confirnied by this Court, the said W. It. Young make a good 
and sufficient deed in fee of said lands to the purchaser or purchasers. 

It is further adjudged, that there be deducted froin the proceeds 
of said sale, the sum remaining due for the purchase money of the 
land, and tha t  the balance be paid to the defendant S. M. Cam, or 
to his attorneys of record in this cause. . 

It is further adjudged, that  the plaintiff, Richmond Pearson, ex- 
ecutor of It. 31. Pearson, have and recover of the defendant the sum 
of one hundred and sixty-four dollars and txventy-five cents, the 
amount of the Carr note, with interest upon one hundred dollars from 
July 25th, 1884, until paid. 

I t  is further adjudged, that the defendant pay the costs of this 
action, to  be taxed by the Clerk. 

From so much of this judgment as refuses to  allow the plaintiff to 
recover upon the amount of the notes to Woodfin; and as denies the 
plaintiff the right to  enter a nol. pros. to  the amended complaint; and 
that seeks a specific execution of the contract, and admits the de- 
fendant's counter-claim for its enforcement, the plaintiffs appeal 

M r .  Jos. B .  Batchelor, for the plaintiffs. 
X r .  C. A. Moore, for the  defendant. 

SMITH, C. J. (after stating the facts). The testator having accepted 
the transfer of the notes, with full knowledge of the purposes for 
which they were given, and having by his acquirement of title to the 
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land, the means of giving the contract full eflect, ought not to be 
allowed to collect the moneys due, as the vendee, as he proposes to 
do. The contract, though in form made with Woodfin, is recognized 
in the complaint, filed in the testator's lifetime, and more than two 
years before his death, as in truth made with himself through Wood- 
fin's agency, and the Court declare, in opposition to the finding of 
the referee, that  i t  "was not filed under a n~isapprehension of 
facts," so that  whether the nol. pros. was rightly allowed by (574) 
the referee or not, i t  remains in the record, as a positive ad- 
mission of the testator's equitable liability to  the defendant, for the 
agent's undertaking. 

Moreover it was a concession to the defendants' counter-claini to 
have title made to him on his payment in full of the ascertained resi- 
due of the purchase money. 

The referee's statement of the accounts between the ~ a r t i e s ,  in 
reference to other matters in controversy, is sustained by the Court, 
and they are embodied in the final judgment. This is conclusive of 
the facts, and we discover no error in law therein. 

The cause from its inception and during its progress, has undergone 
many modifications, until i t  found repose in a general reference. The 
investigations of the referee have been careful, painstaking and 
thorough, and the results conveyed in his report. Under the correct- 
ing hands of the revising court, his errors have been rectified, and in 
our opinion substantial justice is meted out in the final judgment of 
the court, and of this the plaintiffs have no just grounds for com- 
plaint. It must therefore be affirmed. 

No error. Affirmed. 

This was the defendant's appeal in the foregoing case, and the 
facts are the same. 

M r .  Jos. B .  Batchelor, for the  plaintiffs.  
Mr. C. A. Moore, for the defendant. 

SMITH, C. J. What has been said in disposing of the plaintiffs' 
appeal, renders unnecessary any extended consideration of that taken 
by the defendant. His exceptions, except two, are sustained 
by the Court, and these two are untenable. The rights of the (575) 
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parties are in our opinion, properly ascertained and determined 
in the ruling of the Court, and in the final judgment that he have 
the land, on full payment, and that i t  be sold to make such payment, 
if it becomes necessary by his default. 

There is no error, and the judgment is affirmed. 
No error. Affirmed. 

JOHN BURGESS ET ALS. v. E. J. KIRBY ET ALS. 

Judgment-Iwegular-Motion in the Cause. 

1. When an action has been heard upon its merits, and nothing remains to be 
done but to give judgment, unless one of the parties suggests good ground 
for  delay, i t  is the duty of the Court to render a final judgment. 

2. So where, in an action brought to recover land, after the verdict  as 
rendered, the Court refused to sign judgment, and ordered the action to 
be continued, in order that  the plaintiff might more to h a w  a judgment 
affecting the land, rendered by another Court, set aside: I t  was held to be 
error. 

3. I n  such case, the Court has the power, on application of the plaintiff, to con- 
tinue the case for this purpose, but i t  cannot do so, against the ~ ~ i s h e s  of 
both parties, of its own motion. 

4. il judgment cannot be collaterally attacked for irregularity, except for such 
as  renders i t  absolutely void. The proper remedy to correct an irregu- 
larity, when i t  does not render the judgment void, is by a motion in the 
cause. 

6 .  Where i t  is sought to attack a judgment for  fraud, if the action is not de- 
)termined, it  must be done by a petition in the action, but if the action has 
been determined, i t  must be done by a n  independent action. 

6. Where i t  appears in the record that  all rhe defendants were served, and it 
does not appear that any of them Fere infants, the judgment is, on its 
face, regular, and if any of the defendants wish to set up infancy, it  must 
be done by a motion in the cause, to set the judgment aside for irregu- 
larity. 

7. Where land is sold under a decree of Court, all parties to the decree are  
bound by it, and cannot attack i t  collaterally, unless it is void on its face. 

(576) CIVIL ACTIOR', tried before Gilme~, Judge, and a jury, a t  
January Special Term, 1886, of the Superior Court of DURHAXI 

County. 
The substance of this case, as presented by the record, is this: The 

plaintiffs allege, that George W. Trice, now deceased, in his ?ifetime. 
executed and delivered to the plaintiffs Martha Burgess formerly, 
and a t  the time of such delivery, JITilliarne, and Joseph J .  \FTilliams. 
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her son, a deed, whereby he conveyed to them the tract of land 
described in the complaint, which deed not having been registered, 
x-as lost. This action was brought against the heirs-at-law and the 
administrator of the said Trice, to  compel the heirs to execute and 
deliver to  the plaintiffs last mentioned, a proper deed, in place of that 
lost. The defendants mentioned made no defence. 

I n  the course of the action, the other defendants, upon their appli- 
cation to the Court, suggesting that they had an interest in it, were 
made parties, and allowed to plead. I n  their answer, they allege 
that  the said administrator brought his Special Proceeding in the 
Superio~ Court of the county of Wake, to  sell the land in question 
to  make assets to  pay debts of his intestate-that therein a decree 
mas duly entered, directing a sale of the land-that a sale thereof 
TI-as made, and they became the purchasers-that this sale was re- 
ported to, and confirmed by the Court, and title to the land was duly 
made to them. They further allege, that the plaintiffs have no in- 
terest whatever in the land, and that  moreover, they were proper 
parties defendant in the Special Proceeding mentioned, and are bound 
by the orders and decrees therein, and estopped from setting up any 
claim to the land. 

The plaintiffs admit the Special Proceeding mentioned, and the 
sale of the land in pursuance olf a decree therein made, and the pur- 
chase thereof by the defendants last mentioned; but they allege that 
the Court did not, in that behalf, obtain or have jurisdiction of the 
plaintiffs, Martha Burgess,-then Williams, and Joseph J. Williams; 
that  the latter was an infant, under twenty one years of age, 
pending that  proceeding, and had no general guardian; that (577) 
no guardian ad litem was appointed for him, nor was summons 
duly served upon him. They further allege that the Special Pro- 
ceeding and the decrees and orders therein, \yere irregular and in- 
valid, and demand that they be "vacated and set aside," and that the 
purchasers of the land be declared trustees for them, etc. 

On the trial, the jury found in response to issues submitted to them, 
that  the said Trice did execute and deliver to  the plaintiffs, Martha 
and Joseph J .  Williams, a deed for the land in question, as alleged; 
that  this deed, not having been registered, was lost; that the plaintiff 
Joseph J. Williams became twenty one years of age on the 3rd day 
of January, 1884, after the termination of the Special Proceeding 
mentioned; and that at  the sale, the purchasers of the land had notice 
of the claim of the plaintiffs under the lost deed mentioned. 

The plaintiffs put in evidence on the trial, a transcript of the record 
of the Special Proceeding mentioned, from which it  appeared that a 
summons was issued in the proceeding against the plaintiff's, Martha, 
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and Joseph J .  Williams, and the same was served upon them by the 
sheriff and return thereof made. The said Joseph J. was not described 
in the summons, or in any part of the record, as an infant. 

It appears that  the Court, "being of opinion tha t  he could render 
no judgment in the premises, declaring the judgment of the Superior 
Court of Wake County to have been irregularly rcndrred, and that 
the same should be set aside; declined to render any judgment, but 
continued the cause until the plaintiffs should take the proper steps 
in Wake Superior Court to have said judgment declared irregular and 
set aside." T o  which ruling both parties, plaintiffo and defendants, 
excepted, and appealed to  this Court. This is the plaintiffs' appeal. 

X r .  John W .  Graham, for the plaintigs. 
Xessrs. R. H .  Battle and Thos. M.  Argo, for the defendants. 

(578) MERRIMON, J. (after stating the facts). The whole case had 
been heard upon the merits, preparatory to  final judgmenr. 

Nothing remained to  be done to that  end, and both the plaintiffs and 
defendants insisted that  the judgment of the lam should be entered 
by the Court, the former contending that it should be as proposed by 
them, and the latter as by them. The Court, however, declined to  
grant any judgment, but made an order staying further proceedings 
in the action, until the plaintiffs "should take proper steps in K a k e  
Superior Court to have said judgment, ( that in the Special Proceeding 
mentioned), declared irregular and set aside." The plaintiffs did not 
ask for such stay-indeed they did not desire it, and plainly inti- 
mated that  they did not deem it necessary, and would not take steps 
in a different tribunal, as suggested by the Court. If the plaintiffs 
had asked for such stay, i t  may be that the Court, in its discretion, 
could have granted it, but it seems to us very clear, that as neither 
party desired it, but on the contrary, insisted upon judgment, the 
Court ought to have granted it. When the case has been heard upon 
its merits, and nothing remains to be done but to  give judgment, it 
is the duty of the Court to proceed a t  once lo  grant and enter it, 
neither party suggesting good cause for delay, unless the Court should 
desire to take time for further consideration. 

A chief purpose of an action is to  obtain the judgment of the law, 
in respect to  the matter in litigation, and when the parties have 
pleaded, and have been fully heard according to  thc course of the 
Court, the party entitled, has the right to have it granted and it is 
error to refuse it--both parties insisting upon judgment-to enable 
one of the parties to take some action in another judicial tribunal, or 
elsewhere, suggested by the Court, not necessary to the final judgment, 
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and especially is this so when that  party signifies his purpose not to 
take such action. The Court can, in the exercise of its discretion, 
continue the case for a proper cause, of which it is the exclusive 
judge, but it ought not to  do so for one not pertinent to, hut beside, 
the action. 

No doubt the Court might, in the course of the action, a t  the (579i 
instance of the parties, or one of them, or in some cases, ez 
mero motu, direct the proceeding to be stayed, until something shall be 
done by the parties or one of them, or by some one, under the direc- 
tion of the Court, necessary to  a final judgment; but this power 
would be subject to the right of the plaintiff, in a proper case, to  
have a judgment of non-suit, or his action dismissed. 

But  it does not follow from what we have said, that  the plaintiffs 
were entitled to the judgment demanded by them. The Court prop- 
erly suggested that  it could not declare the judgment in the special 
proceeding mentioned irregular, and set it aside. That  judgment 
could not be attacked collaterally for such irregularity in ~ t ,  or in 
the proceeding leading to it, as did not render it absolutely void. If 
i t  was merely voidable for irregularity, the proper remedy was a 
motion in the proceeding itself to set it aside for such cause. It could 
not be done in another proceeding or action in the same or a different 
Court. Keaton v. Banks, 32 K. C., 381; Vick v. Pope, 81 hT. C., 22; 
Williamson v. Hartman, 92 N. C., 236; Fowler v. Poor, 93 N. C., 466. 
It would be otherwise if the judgment should be attacked for fraud. 
I n  tha t  case, if the action were not determined, the judgment night  
be attacked for such cause by a proper petition in the action, but 
otherwise i t  could only be done by another and independent action. 
Peterson v. Van, 83 N. C., 118; England v. Garner, 84 N. C., 212; 
Williamson v. Hart7naq supra. 

It is true, tha t  a judgment absolutely void, may be so treated and 
disregarded whenever and wherever it may come in question; but the 
judgment in the Special Proceeding under consideration was not void; 
upon the face of the record, it mas regular and valid. Xt most, it 
was only voidable for irregularity not apparent. I t  does not appear 
from the record that  the plaintiff Joseph J .  TlTilliarns was an infant. 
On the contrary, lie and his mother, the plaintiff Martha, were made 
parties to  the proceedings by the service of a sunxnons, and if 
he was an infant, that  fact did not render the judgment void. (580) 
It would, for tha t  cause, be only voidable, and might be set 
aside by a proper motion in the proceeding. Turner v. Douglass, 72 
N. C., 127; England v. Garner, 90 N. C., 197, and cases there cited. 

The plaintiffs Martha and Joseph J., were parties, as appears, to 
the special proceeding mentioned, and bound by the decree therein. 
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The land in question was sold in pursuance of that decree, and the 
contending defendants claim title under it. The plaintiffs are, there- 
fore, estopped by the record to deny the title of the defendants to the 
land. They had opportunity in the proceeding to allege and establish 
their right to the land by virtue of the alleged lost deed, or otherwise. 
They were made parties to the end they might do so, and as they 
did not, they are now estopped to claim title, while the record stands 
unimpeached by a proper proceeding. Gay v. Stanczll, 92 N. C., 455. 

I t  is said that, nevertheless the parties plaintiffs last mentioned, have 
the right to  have the alleged lost deed re-executed to them. Where- 
fore? If the lost deed was found. or its place supplied by another, it 
could not enable the plaintiffs to  assert title to the land under it, in 
the face of the record in the Special Proceeding mentioned. So far as 
appears from any allegation in the coniplaint, they have no longer the 
slightest interest in it, and the Court will not do a vain and nugatory 
thing. If the plaintiffs had alleged and proven some right they could 
assert by, or a benefit they could derire from, the deed they seek to  
have re-executed, it might be otherwise. 

The purpose of this action is not to attack the judgment in the 
Special Pqoceeding for fraud. Fraud is neither alleged nor proven. 

So that ,  as the plaintiffs refused to act upon the suggestion of the 
Court, it ought to have given judgment dismissing the plaintiff's 
action, without prejudice to their right to  move to set aside the judg- 
ment in the special proceeding, and if that  shall be done, then to  
take steps to have the lost deed regxecuted, and to assert any right 

they might have by virtue of it. 
(581) There is error. Let this opinion be certified to the Superior 

Court according to law. I t  is so ordered. 
Error. Reversed. 

Cited: Seville v. Pope, 95 N.C. 350; Morris v. White, 96 N.C. 93; 
Brittain v. Xull, 99 N.C. 492; M'cLaurin v. McLaurin, 106 N.C. 334; 
Earp v. Minton, 138 N.C. 204; Hargrove v. Wilson, 148 N.C. 441; 
Pinnell v. Burroughs, 168 N.C. 320; Stnrnes v. Thompson. 173 N.C. 
468; Clark v. Homes, 189 N.C. 707, 708. 
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Fraud and Undue Influence-Confidential Relations. 

1. There is a clear distinction between transactions betn7een persons standing 
in fiduciary relations to  each other, and those between persons bearing no 
such relation. In the first case, the law presumes fraud, and the burden 
is on the party denying it  to rebut it. In  the other case, he who alleges 
fraud must prove it. 

2. The presumption of fraud in dealings between persons standing in fiduciary 
relations arises, not because the Court can see that there is, but because 
there may be fraud. 

3. The fiduciary relations from which the law presumes fraud are, executors 
and administrators, guardian and ward, trustees and ccsfzci qtie trast, 
principal and agent, mortgagor and mortgagee, brokers, factors, etc., 
attorney and client, and husband and wife. 

4. The relations subsisting between parties who have agreed to marry are not 
such as to raise a presumption of fraud in dealings between them. 

CIVIL ACTION, tried before Avery, Judge, and a jury, a t  Spring Term, 
1885, of the  Superior Court of HARKETT County. 

This action was upon a bond for payment of a sum of money, made 
by the feme defendant, then Virginia McSeill, since married to S. T I T .  

Withers, of the following tenor: 

$259.77. 
One day after date, I promise to pay Dr. J. 'IV. Atkins, or order, 

two hundred and fifty-nine 77,400 doilars, for value received for the 
purchase money for a tract of land, known as the West land, for a 
full description, see deed made from said Atkins to me, the above 
amount to bear interest from date of deed. 23d February, 1876. 

This the 22d February, 1878. 
(Signed) VIRGINIA MCNEILL, [Seal]. 

Witness: H. C. MCNEILL. 

The execution of the bond was not denied-the defence relied (5821 
on was, tha t  the execution was procured through fraud and 
undue influence exercised by plaintiff over the feme defendant. 

Issues were framed and passed upon by the jury, which, with tlic 
responses thereto, were as follows: 

1st. I s  the land described in the bond sued on as the "West land," 
the same as the land described in the deed executed by John West to 
Neil1 McNeill on the 8th day of August, 1828? 

Answer-Yes. 
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2d. TTas the execution of the bond sued on procured by fraud or 
undue influence on the part of the plaintiff? 

Answer-No. 
After reading the bond in evidence, with the credit endorsed of 

$20.24 on 9th of June, 1880, the plaintiff next read in evidence, for 
the purpose of establishing the consideration, a deed from himself 
to  the feme defendant, then Virginia McXeill, for 148 acres of land 
in Harnett County, dated 23d February, 1876, the consideration ex- 
pressed being $259.77. And for the purpose of identification of the 
land as the "West land," he read in evidence a deed for 148 acres of 
land in Harnett County (then Cumberland), dated 8th August, 1828, 
made by John West to  Xeill McSeill, the father of A. S. RlcNeill, also 
a deed from A. S. McNeill, father of feme defendant Virginia, to plain- 
tiff Dr.  J. W. htkins,  dated 10th February, 1876, for this same land, 
the wife of A. S. Mcn'eill joining in the conveyance-all proved and 
registered 

It was in evidence, that  this land fell to A. S. 3fcNeill in the divi- 
sion of his deceased father's estate, that  it was known as the "Tl'est 
land,'' and was in his possession when he and his wife made the deed 
to plaintiff, and was then worth $450. 

The plaintiff also read in evidence two judgments in his favor, in 
a justice's court, against A. S. IllcNeill, and docketed in the Superior 
Court of Harnett, as follows: 

(1) One judgment for $88.77, with interest from 1st February, 
1876. 

(583) (21 One judgment for 8171.00, with interest from 1st Feb- 
ruary, 1876. 

Aggregating $259.77. 
To  such judgment was appended a memorandum on the Docket, 

"Satisfied by deed to  West land." 
(Signed) J. TIT. ATICINS. 

Mrs. M. V. l\lcKeill testified: That she was the widow and ad- 
ministratrix of A. S. McNeill, who died in September, 1876, and that 
she found this original bond among his valuable papers after his death. 
That  Dr.  h tkins  inquired if she had found such a note, and asked to 
see it. Tha t  she got it, and handed it to him, and he put it in his 
pocket. She inquired of him what he intended to do with it. He said 
he would arrange the note, so as it would give her no further trouble. 
That  she looked upon plaintiff as her very best friend. That he 
advised her husband about his business during his last illness, and 
advised her about her business after her husband's death, and about 
her business as administratrix. Tha t  she got the note back from Dr. 
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Atkins again afterwards. Did not remember a t  what time. Witness 
had seen the note sued on before. Made the payment credited on the 
note. Defendant Virginia did not direct her to  make the payment. 

Mrs. Virginia M7ithers testified: That she is one of the defendants. 
TITas Virginia 3IcNeill. Tha t  she and her father, A. S. RfcNeill, 
signed the note read in evidence by defendant. That  she did so 
under his instructions, in February, 1876, and had not seen it again 
until today. That  she also signed the note in suit. Her brother, 15. C. 
McXeill, brought it to  her in Johnston County. That she got the 
deed from Dr. htkins  to  herself when she signed the original note, 
and received no consideration for giving the second note. 

H. C. McXeill testified: Tha t  he had seen the note in suit before. 
Tha t  he received it from plaintiff, unsigned, upon occasion of a visit 
to  Johnston County, where his sister was keeping school. Dr .  Atkins 
told him to take i t  down to  her, and get her to  sign it, and i t  
would relieve my father's estate from the note he had signed. (584) 
I did so, and returned the note to  him, signed by her. Dr .  
Atkins stated that  in consequence of some debt father owed him, 
tha t  father had made him a deed. Also, that  he never expected to  
push Virginia for the note. That father's estate was threatened with 
a great many suits. That  she had better make a new note, making 
the land responsible, and leave his name off, and he, Dr .  Atkins, would 
hold the land for her benefit. The plaintiff looked upon us as almost 
one of the family-and was so regarded by the family-was second 
cousin on both sides, and our family physician, and a suitor of Vir- 
ginia. 

Mrs. Virginia Withers, recalled by the defendant, testified: That  
she signed the note in suit, because her brother, H. C. McNeill, told 
her if she signed it, it would relieve her father's estate from liability 
on a note signed by him. Witness was not then married. J17as born 
in August, 1856. Was of age when she signed the last note, but was 
not of age when she signed the first note. Was on kind t e r m  with 
plaintifl-their relations were of the most pleasant and confidential 
kind. She thought he was undertaking as a friend to secure the land 
for her. 

On cross examination, the witness testified: 
"I own the land and rent it out, it has been in the family a long 

time. Dr .  Atkins never took possession. I took possession a t  my 
father's death, in September, 1876. I have never paid any money 
for this land. The deed to  me was made in February, 1876. I did 
not ask my mother to make the payment on the note in suit. I did 
not pay the taxes on the land until the last few years. The plaintiff 
never mentioned the note to  me but once. M y  mother had written 
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to me tliat she had made the payment. The plaintiff wrotc after- 
wards, and I replied that I had heard of the payment. and hare  
promised to  pay. I thought then tha t  I owed the money-I knox I 
had signed the note-I had heard that the plaintiff was insisting that  

the land mas bound for the note, and therefore I agreed to pay. 
(585) Exception 1st. The plaintiff then offered himself as a witness 

in his own behalf, and proposed to show by his own testimony, 
what occurred between A. S. McNeill, father of the ferrze defendant 
Virginia, and dead a t  the time of the trial, and the IT-itness, in 
reference to the original bond, read in evidence by the defendants. To  
the proposed evidence the defendants objected, as incompetent under 
Sec. 590 of The Code. 

The plaintiff urged its reception on the ground that the defendant, 
Virginia, had been allowed to testify, m-ithout objection, as to what 
her father said, wlieii she signed the original bond n-ith him a t  his 
request, and had thus opened the door to plaintiff's evidence, if other- 
wise incompetent by reason of death of A. S. hlcNeil1, under section 
590 of The Code; that said section M'as not applicable, inasnlucli as 
the estate of A. S. McSeill mas not concerned in this litigation, the 
defendant not claiming under him as heir, devisee, administrator or 
assignee. Besides, fraud was imputed to the plaintiff, and he was 
entitled to make explanations, and also, because Mrs. McKeill, the 
administratrix, had been examined and testified, as before qtatcd, for 
defendants. 

Objection of defendants was overruled by the Court. and the de- 
fendants excepted. 

The plaintiff then testified: A. S. hlcNeil1 was in debt to  me for 
borrowed money and medical attention. He  told me tliat he wanted 
to  pay off his debts. That he owed witness and had no money to pay 
him. Wanted to pay him in land. I said I did not want any land. 
He  told me to  take judgment against hiin in Justice's Court. A few 
days afterwards, witness obtained judgments and had them docketed 
in Superior Court. Afterwards, A. S. McNeill told witness tliat he 
would give hiin a conveyance to the "M7est land" to satiify these 
judgments. Witness agreed to take the land, but told AIcNeill tliat 
the land was worth more perhaps than the debt, but that he did not 
want it. 1lcNeill executed a deed to witness, (the deed read in eri- 

dence by the plaintiff), and witness entered "satisfaction" of 
(586) the judgments on record, being the same read in evidence by 

the plaintiff. Witness told McNeill's daughter, Virginia, the 
defendant, tha t  the land might be a home for her. She m-as then living 
with her father. He had previously told MchTeill that any of his 
children might have it. She said she would see her father. They 
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gave witness a bond. Ti tness  had told her if she would give a bond, 
he would not ask for the money till she was married. JTTitness de- 
clined to  take the bond in the forin it was given, remarking that he 
n-anted it to express on its face, that it x a s  giren for this land, other- 
wise he would be in the same condition as before. I never gave up 
any debt. I got tlie original note or bond from Mrs. M .  V. McNeill, 
and returned it by her son. A. S. AlcNeill was in straightened cir- 
cumstances, and I mas willing to release docketed judgments for 
simple note of hand. The note in suit has never been paid, the only 
money received is credited. I never heard of any allegation of fraud 
until this suit. There has never been any offer to return to me the 
land. I never told H. (3. McSeill that I never intended to collect 
this note. 

There was evidence offered by the defendant tending to prove that 
the land was worth considerably more than the amount of the bond; 
that  A. S. McNeill was, a t  the time of the transaction, in straightened 
circuinstances; tha t  the plaintiff was doubly related to the defendant 
Virginia, and was engaged to be married to  her a t  the time of signing 
the bond; that  the plaintiff was the medical attendant upon ,4. S. Mc- 
Neil1 during his last illness, which was protracted, and covered the 
time of tlie transaction; was his intimate friend and companion, and 
was the confidential friend and adviser of himself and family; that  
the defendant Virginia had been in possession of the land, without 
interruption, since her father's death, and that  the plaintiff had never 
been in possession. 

The defendant asked his Honor for the following special in- 
structions : 

1st. T h a t  if the jury shall belie1.e that  the plaintiff was the (587) 
confidential friend and adviser of the family, including the 
femc defendant, that  then any advantage taker, of the defendant in 
any business transaction between the plaintiff and defendant, would 
constitute fraud. 

2nd. That  if the relationship of confidential friend and adviser is 
established to the satisfaction of the jury, then the burden of proof 
is on the plaintiff to show that  the transactions are fair, and that no 
advantage was taken of the f e m e  defendant. 

3rd. That  if the note sued on was obtained by the representation 
on the part of the plaintiff, that the same was for the benefit of the 
feme defendant, and the same was not true, then the transaction would 
be fraudulent. 

These instructions his Honor declined to give. Defendants excepted. 
On the issue of fraud, the Court charged the jury as follows: 
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The execution of the note sued on is admitted, and nothlng more 
appearing, the plaintiff would be entitled to recover. 

The defendants allege, however, tha t  the execution of the note 
under seal, or bond sued on, was procured by fraud, or undue influ- 
ence, on the part  of the plaintiff. The burden is upon the defendants 
to shorn-, to the satisfaction of the jury, that  the execut~on of the 
bond was so procured. 

If the bond executed by A. S. McIYeill and Virginia IlcNeill, was 
found among the papers of A. S. McXeill after his death, the fact that 
it was in his possession, m-ould have raised a presumption that  it mas 
satisfied, but such presumption could be rebutted by evidence showing 
that  it was not in fact paid or releabed. 

If A. S. McNeill had paid and discharged said bond, or if the 
plaintiff had surrendered said bond to him, and agreed with him to 
release the obligors froin payment, and the defendant Virginia, by 
reason of her confidence in the plaintiff as her general adviser, or 
affianced lover, was induced by false representations made by plaintiff, 

(in person or through his agent), to  believe tha t  by execluting 
(588) the bond sued on, she would relieve her father's estate fronl 

embarrassment, then the jury would respond to the secor;d issue 
in the  affirmative. 

The fact tha t  the  plaintiff was the confidential friend of defendant 
Virginia, or sometinles her adviser, or that there was an engagement 
to  marry subsisting between them, were circumstances that the jury 
might consider in determining whether the execution of the bond sued 
on was procured by undue influence or fraud. 

Unless plaintiff has been shown to be her general agmt,  the law 
would not presume that  there was fraud or undue influence. 

If the original bond was not satisfied by payment or surrender, but 
entrusted to  A. S. AlcNeill, with an understanding that it was still 
due, and the bond sued on was given in lieu of it, the lury would 
respond to the second issue in the negative. 

Defendants excepted. 
There was a verdict for the plaintiff upon both issues. rule for 

a new trial was asked for on following grounds: 
1st. Because his Honor allowed the plaintiff to testify, after objec- 

tion, to transactions and communications between himself and A. S. 
McNeill. 

2nd. Because his Honor refused the special ~nstructions asked for 
defendants. 

3rd. Because his Honor failed to charge the jury that the original 
bond, having been signed when the defendant Virginia was under age, 
was voidable, and the defendant was not bound on the same after she 
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attained her majority; that  the possession of the land not having been 
changed, the price for the same being grossly inadequate, the near 
relationship of the parties, were each and all badges of fraud. 

4th. Because his Honor's charge was too general in terms, and did 
not direct the jury with sufficient particularity as to the facts of the 
case. 

There is a judgment on the verdict in favor of the plaintiff, from 
which the defendant appealed. 

Mr. J.  H. Flemming,  for the  plaintiff. 
iMr. Geo. V .  Strong, jor the  defendants .  

ASHE, J. (after stating the facts). The defendant having abondoned 
his first exception, which was assigned as a ground for a new trial, 
we will consider the other grounds assigned in the order in which they 
were taken. 

The first in order was, that his Honor refused the instructions 
asked, the first and second of which were, that if the jury should 
believe that  the plaintiff was the confidential friend and adviser of 
the family, including the Jeme defendant, that  any advantage taken 
of the defendant in any business transaction between the plaintiff and 
defendant, would constitute fraud; and secondly, if any such confi- 
dential relationship should be established, the burden of showing that  
the transaction was fair, and no advantage was taken; is on the 
plaintiff. 

His Honor properly refused to give the instructions as prayed. He 
instructed the jury, that the execution of the note sued on being ad- 
mitted, and the defence relied upon being fraud and undue influence, 
exercised in procuring its execution, the burden was upon the de- 
fendant to  show to the satisfaction of the jury, that its execution n-as 
so procured. The proposition contained in the instructions asked by 
the defendants was, that if such a relationship as that alleged should 
be proved to have existed, and any undue influence mas used by the 
plaintiff to  obtain it, then the bond was void in law, but his Honor 
denies the proposition, and charged that it was a question for the 
jury to determine and the onus was on the defendant. 

There is a well marked distinction in transactions between persons 
standing in fiduciary relations to each other, and those beheen  per- 
sons who do not bear such relations. In  the one case, the Ian- pre- 
sumes the fraud, and the Court pronounces the transaction void, as a 
legal question, unless the presumption is rebutted, and in that case 
the onus is upon him who alleges the fraud of the transaction. I n  
the other case, i t  is a question of facts for the jury, and the 
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(590) onus is upon him who alleges the fraud or undue influence. This 
distinction is clearly recognized in the case of Huguelzin v. 

Basely, 2 White and Tudor L. cases Eq., 406 and notes. 
The cases in which the lam will presume fraud, arising from the 

confidential relations of the parties to  a contract. are, executors and 
administrators, guardian and ward, trustees and cestuz que trust, 
principal and agent, brokers, factors, etc., mortgagor and mortgagee, 
attornevs and clients, and to those who have been added, we think 
very appropriately, husband and wife. The rule is founded on the 
special facilities which, in such relation, the party in the superior 
position has of committing a fraud upon hirn in the inferioi situation, 
and the law looking to  the frailty of human nature, requires the party 
in the superior situation, to show tha t  his action has been fair, honest 
and honorable, not so much because he has committed a fraud, but 
that  he may have done so. Bigelow on Frauds, ch. 5 ;  Baily on Onus 
Probandi, 324. The class of cases here mentioned are the onlv cases 
in which the Courts have assumed t o  declare void, a contract arising 
out of the confidential relations of the parties. 

But the learned counsel for the defendant insists, that there should 
be added to  these classes, the relation subsistine: between a lover and 
his affianced, and has permitted his wonted Feal, in behalf of his 
client, to  lead him to the unchivalrous conclusion that,  in that rela- 
tion, the man holds the superior position, and the affianced is so much 
under his influence, that  the lam looks with suspicion upon any con- 
tract made between them, and will throw the burden of showing its 
fairness upon him. We know of no such principle of law, and the 
counsel has failed to  furnish us with any authority to support his 
position. Fraud in such a contract, like all others not falling within 
one of the above-mentioned clauses, where undue influence is alleged, 
presents a question of fact for the jury, and the onus is on the plain- 
tiff. It is not in the province of the Court to pronounce it fraudulent, 

as insisted by the defendant, in the second and third instruc- 
(591) tions asked. There was, therefore, no error in the Court's 

refusing to  give the instructions, and submitting the question 
of undue influence to the iurv. " " 

The defendant. offered some evidence tending to show the exercise 
of undue influence on the part of the plaintiff, growing out of his 
being the friend and adviser of the family, and the delicate relations 
in which he stood to the feme defendant, but the plaintiff, on the 
other hand, offered his own testimony, which, if believed, the transac- 
tion was shown to be fair and honorable, and the jury gave credence 
to  his testimony, and rendered a verdict in his behalf. That was con- 
clusive upon tha t  point. 
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The third instruction asked, was, that if the note sued on was 
obtained by the plaintiff upon false representation to  the defendant, 
that  the same was for her benefit, it was void. 

Upon the facts of the case, his Honor could not have given this 
instruction, for i t  was a transaction whic1-1 has certainly enured to 
her benefit. The deed for the land, which is the consideration of the 
bond, was executed by the plaintiff to the fenze defendant, on the 
23d of February, 1876, and she has had the possession of it ever since, 
without paying anything for it, except a small sun1 paid by her 
mother, and the land, which was worth a t  the time of the  conveyance 
$450, was sold to her for the sum of $259.77, being the amount of the 
debt due originally from her father to the plaintiff. The defendants 
keep the land, worth twice the amount of the sum agreed to  be paid 
for it, and, without offering to return it to  the  plaintiff, endeavour to 
escape the payment of its price, by charging the plaintiff with falsely 
representing tha t  the transaction was for the feme defendant's bene- 
fit. The exception was not worthy of consideration. 

The third ground assigned for a new trial, was, tha t  the feme 
defendant was under age when she gave the first bond, and she was 
not bound on the same when she attained her majority, and the fact 
tha t  the  possession of the land was not changed, the price inadequate, 
and the relationship of the parties, were each and all badges of fraud. 
There is not the shadow of merit in this exception, and the counsel 
here did not press it. 

The contract made in defendant's infancy was ratified by (592) 
her giving a new bond and keeping the land after she became 
of age, and it is the first time we have heard the position seriously 
urged in a court of justice, tha t  a bargainee could set up the inade- 
quacy of the price paid by her for land as a badge of fraud. 

There is no error. The judgment of the Superior Court is affirmed. 
No error. Affirmed. 

Cited: Cole v. Stokes, 113 N.C. 274; In re Patrick's Will, 162 K.C. 
520 ; Sorrel1 v. SorrelL, 198 S.C. 465. 
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&I. C. MISENHEIMER v. P. A. SIFFORD, QDMR. ET ALS. 

TBill-Charge upon Land. 

1. Where a testator devised land to one of his sons, provided he should main- 
tain his mother comfortably during her life, the support of the mother is 
a charge upon the rents and profits of the land, and not a condition, the 
non-observance of which will defeat the devise. 

2. Where, in such case, upon the death of the de~~isee,  the person who was to 
be supported was taken charge of by the plaintiff, who received all the 
rents and profits of the land for that purpose; I f  w a s  he ld ,  that the 
plaintiff could make no further claim on the land. under the will. 

CIVIL ACTION, tried before Montgomery, Judge, and a jury, a t  
August Term, 1885, of the Superior Court of ROWAX County. 

Michael Bostian died in the year 1850, leaving a will, in the second 
clause of which lie devises certain of his real estate as follows: 

11. "I wish my executor to  pay all my just debts out of my per- 
sonal estate, and funeral expenses; and I give and bequeath to my 
son Audren A. Bostian, my plantation I now live on, with all the 
appurtenances thereunto belonging; provided he maintain his mother 
during life comfortably, and shall give her houseroom and firewood, 

and all necessaries of life, during her life or widowhood; if 
(593) she marries, he shall be free froni the above maintenance." 

The devisee took possession of the land, and supported his 
mother until his death in 1869, when the plaintiff voluntarily removed 
her to  her ova  house, and has cared for and maintained the said 
Christina ever since, and until her death in April, 1884, receiving dur- 
ing the interval, all the rents and profits of the devised land. This 
was done by the plaintiff of her own accord, and not a t  the instance 
of the defendant P. A. Xifford, administrator of the intestate devisee, 
A. A. Bostian, or of any other defendant, nor had the plaintiff made 
demand on them for means of supporting the said Christina, or for 
other compensation than that  derived froni the land. I n  the year 
1882, the defendant Harvey Sloop, who had intermarried with the 
defendant Charlotte, the daughter and only heir-at-law of the intes- 
t a te  A. A. Bostian, to  whom said land had descended, proposed to 
the plaintiff to  take her to his house and support her, which the 
plaintiff refused to accede to, because she was unable t o  be removed. 

The present action, under the amended complaint, is prosecuted to 
establish the plaintiff's claim for conipensation for such maintenance, 
in excess of what has been received, and the amount thereof, to  charge 
the land therewith, and for its sale, if necessary, to the satisfaction 
of her demand. The answer denies the claim against the personal 
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estate of the devisee, or as a charge upon the land, and also sets up 
the bar of the s ta tutdof  limitations to its enforcement, for a longer 
period than three years before the institution of the suit, on M a y  
5th, 1884. 

The Court was of opinion, and so ruled, that  there could be no 
recovery for the plaintiff's services and outlay, for a period beyond 
three years; that  for two of those years she could not sustain her 
claim, because of the refused offer made by defendant Harvey, t o  
maintain and take care of said Christina; and further, that,  upon 
the averments in the complaint and the proofs, the plaintiff's under- 
taking and expenditure being voluntary and officious, no obligatiol~ 
for remuneration had been incurred, for which the defendants 
personally were liable, or the devised land chargeable. I n  sub- (594) 
mission to  this ruling, the plaintiff suffered a non-suit, and 
appealed to this Court. 

Mr.  Lee S .  Overman, for the plaintifj. 
M r .  Thos. F. Klutx (Messrs. Kerr Craig and J .  X .  Clement uere  

wi th  him on the brief), for the defendants. 

SMITH, C. J. (after stating the facts). Very much of the argument 
for the appellant, in this Court, was directed to the construction of 
the  will and the effect of the provision for the support of the testator's 
wife upon the devised estate. We do not deem it necessary to pursue 
this inquiry, since, if i t  were a defeating condition, it is not apparent 
how this would enure to  the benefit of the plaintiff, i f  there n-ere any 
one to enforce i t ;  while deeming i t  to fix a charge upon the land, would 
be more in consonance with the e ~ i d e n t  general purpose of the testator, 
in making provision for the support of his surviving TT-ife. Wellons 
v. Jordan, 83 N. C., 371. The words used in Gray v. W e s t ,  93 N. C., 
442: ('Arey Gray is to  have her support out of land," were held not 
to  constitute a charge on the corpus of the land, but a right to get 
her support "out of the rents of it, or the use or occupation thereof." 

It affirmatively appears, that the devisee during hls life, met the  
requirenlents of the will, in taking care of his mother, and the plain- 
tiff, herself received all the fruits and product of the land accruing 
thereafter, while in her charge and a t  her expense, so that,  unless the  
substance of the land is to be used by conversion into money, to sup- 
ply the inadequacy, the beneficiary has had the use of the land. 

Nor is it suggested that the defendant, Charlotte, who as heir of 
her father, the de~isee ,  succeeded to the inheritance, ever refused or 
neglected to provide for her grandmother, as he had before done. The 
plaintiff, actuated i t  IA-ould seem, by an apprehension that she would 
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not be as well taken care of, and might suffer from inatten- 
(595) tion, took her home, and was content to have the profits of 

the property applied to her maintenance, not demanding fur- 
ther compensation for her services and expenditures in that behalf. 
We see no ground whatever upon which the claim now asserted against 
the land, or against the defendants, can be sustained. There is no 
underlying agreement, expressed or implied, by which the plaintiff 
can, by doing what the owner of the land is required to do, substitute 
herself in place of the beneficiary, and enforce her rights as again& 
it. Moreover all the immediate rents and profits have been thus 
applied, and so far as appears, were sufficient and satisfactory coin- 
pensation to  the plaintiff. But if inadequate, i t  was all that the land 
could yield, and is the full measure of the plaintiff's claim against it. 

We therefore sustain the ruling of the Court and deciare there is 
no error, and the judgment of non-suit must be affirmed. 

No error. Affirmed. 

163; 
480 ; 
749 ; 
N.C. 

Cited: I'illey v. King, 109 N.C. 464; Perdue v. Perdue, 124 K.C. 
Helms v. Helms, 135 N.C. 169; Fhi taker  v. Jenkins, 138 N.C. 
Cuthbertson v. Morgan, 149 N.C. 80; Marsh v. Marsh, 200 N.C. 
Bailey v. Land Bank, 217 N.C. 515; Patterson v. Brandon, 226 
91. 

h R h  BRITTAIN V. S. E. AIULL ET ALS. 

Clerk-Special Proceeding-Appeal. 

1. When a Special Proceeding comes before the Clerk, i t  is his duty to transfer 
the matter, if issues of fact are  joined, to the civil issue docket, in order 
that  the issues may be tried by a jury. 

2. In  such case, when the issues are  tried, i t  is the duty of the Clerk to pro- 
ceed a t  once to act upon the case, without waiting for any order of the 
Judge. 

3. So when certain issues of fact were joined in a special proceeding, which 
were carried to the ciril issue docket and tried, and a t  a subsequent term 
the plaintiff, moved before the Judge in Term for an order affording the 
relief demanded which was refused, and on appeal this order was affirmed, 
on the ground that  i t  was the duty of the Clerk to proceed and  hen the 
certificate went down, the Clerk entered a judgment refusing the relief, 
on the ground that he could only act under an order of the Judge, l ~ h i c h  
on appeal to the Judge. n-as affirmed. I t  was held to be error, as the Clerk 
should h a r e  proceeded to act on the merits of the case, just a s  if there had 
been no appeal. 
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SPECIAL PROCEEDIXG, heard on appeal from an order of the (596) 
Clerk, by MacRae, Judge, a t  Chambers in Morganton on May 
28, 1885. 

This is a Special Proceeding, brought by the plaintiff in the Su- 
perior Court of Burke County, to  obtain dower. The appellant filed 
her petition to  that  end, before the Clerk of the Court. The de- 
fendants answered, raising issues of fact and questions of law, and 
among other things, they allege that the petitioner joined the ad- 
n~inistrator of her deceased husband, and his heirs-at-law, in a special 
proceeding to  sell the  land, in which she claimed dower, to  make 
assets to pay debts, and in that proceeding, she had by exprebs stipu- 
lation, "waived" her right of dower; had received her share of the 
fund raised by a sale of the land, and was estopped to claim dower 
in this proceeding. The petitioner replied, that  a t  the time of the 
alleged "waiver," and the judgment in the proceeding referred to, she 
was insane, and incapable of giving her assent in that  respect; that  
she was entrapped, and the judgment was fraudulent and void as to 
her. 

At the Fall Term, 1881, of that  court, the following issues were 
submitted to  the jury, to  which they responded in the affirmative: 

I. "Did the plaintiff, by her agreement in the clerk's office, in 1877, 
waive her right of dower in the land?" 

11. "Was such waiver void by reason of plaintiff's mental in- 
capacity?" 

The clerk did not then proceed, as he ought &I have done, to take 
further action in the matter. 

But  a t  a subsequent term, the petitioner moved, "1st. To strike 
papers from .the files. 

"2nd. To  remand cause to the probate court. 
"3rd. To  have dower assigned the plaintiff." 
The Court denied these motions, and the petitioner appealed to 

this Court. In  that  appeal, (Brittain v. Mull. 91 N. C., 498), this 
Court affirmed the order appealed from. 

The Superior Court, a t  a subsequent Term, made simply this (597) 
entry: "Judgment according to  certificate of Supreme Court 
filed." 

At  a subsequent day, in vacation, counsel for the petitioner moved 
before the clerk of the caurt, that he make an order directing the 
"assignment of dam-er to  the plaintifi in the above entitled case, in 
accordance with the decision of the Supreme Court herein filed." 

The clerk declined to  take any action, upon the ground tliat he 
could not act in the matter, as the Court, (the Judge,) had made no 
order, other than simply "judgment according to certificate," and 
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overruled the motion for dower. Thereupon, the petitioner excepted 
and appealed to the Judge in Telm, and that  Court, after reciting 
tha t  i t  ~ v a s  of opinion tha t  the clerk had decided the motion sub- 
stantially upon the merits of the whole matter, (notwithstanding the 
clerk had said and decided tha t  he could not act, for the reason 
stated,) affirmed the order appealed from, and the petitioner there- 
upon appealed to this Court. 

M r .  E. C. S m i t h ,  for the  plaintifj. 
1Wr. Armistead Jones, for the  defendants .  

MERRIMON, J .  (after stating the facts). When this case was before 
us by a forn~er appeal, we did not then decide that  the appellant was, 
or was not entitled to dower as she claimed to  be. Tha t  question 
was not then presented. We said in plain terms, that "the issues 
having been passed upon by the jury, and their finding e'ntered of 
record, the clerk seeing this, in the course of procedure in the pro- 
ceeding, ought to have taken further action in that behalf, according 
to law, without any special instruction from the Court. The findings 
of the jury put the issues of fact out of his way, and accepting the 
facts in issue as found by the jury, he should have taken further 
action." Bri t ta in  v. iWzdl, 91 N .  C., 498. 

When, therefore, the certificate of the opinion of this Court went 
down to the Superior Court, it should have been filed, and 

1598) the judgment of affirmance entered, as it appears was done. 
The Clerk, acting as and for the Court, ought then, without 

any order of the Court made by the Judge, in or out of Term, to have 
proceeded in the proceeding to take further action, just as,if no appeal 
to  this Court had been taken. That  is, he ought to have decided 
any question properly presented by the &xlin;and the findings of 
the jury upon the issues tried before the Judge in term. Among 
these, we can see-the jury having found that  the appellant was 
insane a t  the time the alleged "waiver" was given in the proceeding 
collateral to the present one-that he ought to have decided, first, 
whether or not the alleged "waiver" operates as a bar to  the appel- 
lant's right of dower; and secondly, could the "waiver" and judg- 
ment in the proceeding other than this, referred to, be attacked col- 
laterally in this proceeding, and whether or not, as the petitioner was 
insane a t  the time the '(waiver" was given, i t  and the judgment were 
absolutely void as to  her. He  ought to have decided these, and per- 
haps other questions presented, and either party would have had a 
right to  appeal from his decisions to  the Judge a t  Chambers, and 
the decision of the Judge, in that  case, would have prevailed as the 
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judgment of the Court, unless an appeal should have been taken 
from his decision to  this Court, which night  be done. 

The Clerk misapprehended the nature of his duties. He seeins to 
h a ~ e  thought that  he was exercising jurisdictional functions, separate 
and distinct from those of the Superior Court, .whereas he was not 
called upon to do so; he was to act as and for that Court, and so 
acting, his decision would stand as that of the Court, unless there 
should be exception thereto and appeal taken to the Judge, as indi- 
cated above. The statute nlakes it the duty of the Clerk "to hear 
and decide all questions of practice and procedure in this (the Su- 
perior) Court, and all other matters, whereof jurisdiction is given to 
the Superior Court, unless the Judge of said Court, or the Court at  
a regular Term thereof, be expressly referred to." The Code, 
Sec. 251. This provision applies to special proceedings, and 1599) 
how and why it applies is explained in Jones v. Desern, ante, 
32. 

I t  was not the duty of the Judge in Term, after the issues w r e  
tried-there being no question of law to be decided,--to direct the 
Clerk what t o  do, or to  make an order remanding the case to the 
Clerk. The latter ought to have proceeded without an order, and 
heard and determined the case upon its merits, subject to the right 
of appeal to  the Judge. Brittain v. Mull, supra. 

We are not authorized to decide the questions of law presented by 
the pleadings and the issues of faet found by the jury, because they 
have not been decided by the Clerk, acting for the Court, and, upon 
appeal, by the Judge. They are not before us. If the Clerk should 
decide that  the appellant is estopped by the "waiver," and the judg- 
ment in the proceeding in which it  was given, then it would seem that 
he would dismiss the petition, unless she should appeal to the Judge. 
If, on the other hand, he should, for any reason, decide that she 1s 
not barred, the defendants in the proceeding would h a ~ e  the like 
right of appeal. This, however, is merely suggestive. I t  will be the 
duty of the Clerk, acting for the Court, to  decide whatever question 
may be presented, and to make all proper orders. 

We think the Court erred in holding that  the Clerk had virtually 
decided the case upon its merits. I t  is true, he recites a history of 
the proceedings preparatory to  his order denying the motion to  have 
dower assigned, but he expressly declined to  act, and decide the case 
upon its merits, upon the ground, that  he was of opinion, that he 
could not act until the Judge had taken further action and made some 
order. The order overruling the motion is plainly based upon this 
ground. The appellant, obviously, has the right to haye the questions 
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of law raised, decided according to the course of procedure prescribed 
by the statute. 

The order of the Court made in term must be reversed, and the 
Court will direct the Clerk to proceed in the proceeding according to 
law. To that  end, let this opinion be certified to  the Superior Court. 
It is so ordered. 

Error. Reversed. 

Cited: X. c., 99 N.C. 488. 

R. S. CALVERT ET ALS. v. J. S. MILLER ET ALS. 

Partnership-Surviving Partner-Appeal. 

1. After the dissolution of a firm by the death of one of the partners, i t  is the 
duty of the s u r ~ ~ i v i n g  partner to settle up the joint estate in the manner 
most conducive to the interests of all  persons interested. 

2. While a surviving partner cannot enter into contracts, or create liabilities 
which mill bind the estate of his deceased partner, yet he is not bound to 
sacrifice the interests of the Arm, and if he contracts debts, bona f ide, for 
the interest of the common property. he may pay them out of the common 
fund. 

4. So where on the death of a partner, the partnership had a large amount of 
unfinished work and raw material on hand, which could only have been 
disposed of alt a sacrifice: It was held, that creditors advancing means to 
the surrivor, in  good faith, to enable him to finish the work. and use up  
the raw material, are  entitled to payment out of the partnership assets. 

5. Exceptions which do not appear in the record, will not be passed on by this 
Court. 

CIVIL ACTIOX, heard before Ilfontgomery, Judge, upon exceptions to  
the report of a referee, at  Fall Term, 1885, of the Superior Court of 
IREDELL County. 

The plaintiffs, claiming to be creditors of the partnership firm of 
Calvert c! McKee, which, consisting of James Ti. Calvert and Jolin 
F. McKee was formed in January, 1876, and terminated in the same 
month of the next year, by the death of the partner first named, 
prosecute their suit against the defendants S. A. Sharpe and J. S. 
Miller, trustees in several deeds, dated respectively in M a y ,  August 
and November, and the said S. A. Sharpe and C. A. Carlton, trustees 
in a deed dated before that  last mentioned, and in the same month, 
for an account and appropriation of the joint ahsets, to their several 
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demands. These deeds were executed by the surviving partner, the 
defendant McKee, who after the death of his associate, continued for 
several months to carry on the same business, in order, as alleged, to 
complete the unfinished work, by using the material on hand, 
and making a settlement of the comnlon business, to the ad- (601) 
mintage of all interested, during which interval, were contracted 
some of the debts now asserted against the partnership effects. 

I n  pursuance of an order of reference to R. A. McLaughlin, with 
whom, by consent, Harry Bingham was afterwards associated, they 
made their report to  Spring Term, 1885, acconlpanied with the evi- 
dence taken in executing the inquiry. 

The plaintiffs excepted to the failure of the referees to  find and 
state the facts in regard to  several of the claims specified, inasmuch 
as the evidence shows that the debts were incurred by the surviving 
partner, acting as such, in the ~nanagement and settlement of the 
partnership business, devolved upon him. 

The defendants, other than McKee, also filed several exceptions, of 
which the two first, are based upon the proposition that  the debts 
specified in t,hem were made aft'er the dissolut,ion, and were not hind- 
ing upon the firm, but personal to the partner who contracted them. 

The second exception, embodying those numbered 3 and 4, relates 
t'o matters of fact determined in the C,ourt below, with which me are 
not disposed to interfere, and which may be left out of view in the 
appeal. 

At Fall Term, 1885, upon an order of re-committal for further find- 
ings of fact, a supplemental report was returned, and upon con si 'd era- 
tion thereof, this judgment was entered. 

"It is ordered and adjudged, that the exceptions of the defendants 
Sharpe, Miller and Carlton, be overruled, and that the exceptions of 
the plaintiff be sustained, except as to the R. T. Early debt, and as 
to  this debt, the plaintiff's exception is overruled, and that said reports 
be confirmed." 

The Court finds, after a careful investigation, that  the debts of 
R. W. Turbyville, J. E .  Colvert, R. S. Colvert, J. F. Van Pelt, and 
J. W. Paston & Co., amounting to $519.11, and also the debt of Joseph 
H. Thompson, were contracted by John F. McKee, surviving partner 
of the firm of Colvert & McKee, after the dissolution of said firm by 
the death of J. L. Colvert, and that the goods and services for 
which all these debts were contracted, were used in the firm (602) 
business, as then carried on by said McKee, and they were 
absorbed by and entered into the fund  no^ charged in this account, as 
assets of the firm of Colvert & McKee, and the Court finds all the 
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facts in reference to  these debts, the same as found by the referees in 
their report, and that  said debts are, as charged, in the assets of the 
firm. The Court also finds as a fact, that the property of the firm of 
Colvert Rs McKee, and sold by the defendants, to  be the same in 
value as found by the referees, to-1%-it: $2,144.15. It is therefore con- 
sidered and adjudged by the Court, that the plaintiff recover of the 
defendants, S. A. Sharpe, J. S. Miller and C A. Carlton, the value 
of the property of the firm of Colvert R- McKee, as found by said 
referee and as found by this Court, to-wit: two thousand, one hun- 
dred and forty-four dollars and fifteen cents, ($2,144.151, and that  
said sum be distributed among the several creditors of the firm of 
Colvert RT McKee and J. F. McKee, surviving partner of said firm, 
according to their respective amounts, as found by the referees in 
their report. And that the plaintiff recover of the defendants the 
cost of this action, to  be taxed by the Clerk of this Court against 
said defendants, including fifty dollars to  R. A. McLaughlin and 
twenty-five dollars to H. Bingham, referees in this action. 

From the rulings and judgment of the Court, the defendants Miller 
and Sharpe appeal. 

Mr. R. F. Armfield, for the plaintiffs. 
Mr. D. M. Furches, for the defendants. 

SMITH, C. J. (after stating the facts). The record shows that a 
single ruling in law is brought in controversy, and that is, the right 
of those debts incurred by the surviving partner, in prosecuting the 
joint business in order to  an advantageous settlement of the partner- 
ship affairs, to  share with such as were contracted in the life time of 

both, in the distribution of the partnership assets. 
(603) Assuming that the continuance of Ihe business was in good 

faith, and with reasonable grounds for expecting better results 
than could be obtained by a prompt sale of the conimon property, 
with unfinished work and unused material on hand, we do not think 
the defendant mas bound to pursue the iatter course, with its appre- 
hended sacrifices. A surviving partner must proceed to settle up the  
joint estate and business devolving upon him, in the manner deemed 
most conducive to the interest of all. Any further operations he may 
have, must be directed to the primary and controlling object of a 
prompt and early settlement and disposal of the funds. 

"Although as to future dealings," remarks STORY, "the partnership 
is terminated by the death of one partner, yet for some purposes, it 
may be said to subsist, and the rights, duties, powers and authorities 
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of the survivors remain, so far as is necessary to  enable them to wind 
up and settle the affairs of the partnership." Story Part., Sec. 344. 

The author does not pretend to say that  such survivor can enter 
into a contract that  shall personally bind the deceased partner or his 
estate, for the power to  do this, ceases with the dissolution, but that 
expenses incidental to  the settlement, and properly incurred in making 
it, are a charge upon the effects of the firm, and will be paid out of 
them. 

I n  the case of an executor, who, in executing the trusts imposed by 
the will, outside of those that  pertain to the general duties of ad- 
ministration, incurs expense, the payment is recognized as a proper 
credit. and even the creditor is allowed to assert his claim to the fund 
made or argumented by his services, as we have decided in Edu:nrds 
v. Love, ante, 365. 

We have not adverted to  the point made in the appellants' brief, 
not embodied in the exceptions, as to  the efficacy of the deeds made 
by the defendant McKee, of May 20th, and August 31st, to the 
defendants Miller and Sharpe, to  indemnify them, as sureties on his 
individual note, executed to the late Anderson 3Iitchel1, for nloney 
borrowed to put in, and put in the firm, a t  its formation, as 
a means of its discharge, because that  question is not pre- (604) 
sented in the case on appeal. It may be, that  such disposal 
and use of the nloney by the firm, would recognize a liability, sufficient 
to  warrant an appropriation of the partnership effects to  its payment, 
as attempted in the deed. But we forbear all expression of opinion 
upon the point, as well as upon the right of the surviving partner, 
unrestrained by the representative of the deceased, to dispose of the 
funds, in payment of his personal liabilities. This debt is omitted in 
the final judgment directing payment of the specified debts out of 
the funds, more than sufficient for the purpose, but to this no specific 
exception is taken. Judgment will accordingly be entered in favor 
of the several creditors, against the defendant McKee, Miller and 
Sharpe, for the respective sums due them. 

There is no error in the rulings brought up for review, and they 
are  affirmed. 

No error. Affirmed. 

Cited: Barber v. Buffaloe, 122 N.C. 131. 
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RIGLER G. THE RAILROAD Co. 

D. M. RIGLER V. THE CHARLOTTE, COLUMBIA AND AUGUSTA RAIL- 
ROAD COMPANY. 

Contributory Segligence-Railway Crossing. 

1. Where the plaintiff's negligence contributes to the injury of which he com- 
plains, and for which he seeks to be compensated in  damages, he cannot 
recover: and the same rule applies when it  is shown that  both parties a re  
in  fault. 

2. Where highways cross railb~ays, the law requires a reasonable degree of 
care and diligence in both the public and the corporation in the use of the 
crossing, and negligence in the corporation will not excuse a traveller 
approaching the crossing, from using that degree of care and circumspec- 
tion, necessary to secure his safety. 

3. Where a traveller is  approaching a railway crossing, with an unobstructed 
view of the track in both directions, i t  is his duty to look both ways, and 
if he attempts to cross in front of a n  advancing train, and receives injury, 
he cannot recover, and the failure of the engineman to give the pre- 
cautionary signal, when i t  does not contribute to the accident, does not 
impose a liability on the corporation. 

4. Although a person injured by a railroad train, be in fault to some extent, yet 
he can recover, if the injury could not have been avoided by ordinary care 
on his part.  

5 .  Railroad corporations are  not required to stop their trains, when a vehicle 
is  seen by the engineman approaching a crossing in order to  allow it  to 
pass the  track in front of the train. 

6. Segligence can be attributed to a railroad company, only when it  has notice 
of the emergency, in time, by the use of ordinary diligence, the means 
being a t  hand, to avoid the accident. 

(605) CIVIL ACTION, tried before Shipp, Judge, and a jury, at  Fall 
Term, 1885, of MECKLEXBURG Superior Court. 

The plaintiff alleged in his complaint, that  in crossing the railroad 
of the defendant, near the city of Charlotte, in a wagon drawn by 
one horse, and when he had reached, and just passed the road, being 
retarded by an unforseen and unavoidable accident, the defendant 
carelessly and negligently caused one of its locomotives. with one or 
more cars attached, to approach and pass rapidly over the said cross- 
ing, a t  great speed, and by reason of said negligence, the locomoti~e 
and train ran against the plaintiff's wagon, breaking i t  to pieces, and 
dragging and injuring his horse, rendering him useless for a time, and 
permanently impairing his usefulness. 

The defendant, in its answer, denied that i t  carelessly and negli- 
gently caused one of its trains of cars, on the day specified, to  
approach and pass rapidly over said crossing. It also denied that 
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the plaintiff, or his property, was injured or damaged through the 
fault or negligence of the defendant. 

And for a further defence, i t  said, if the plaintiff or his property 
was injured or damaged a t  all, in the manner as set forth in the com- 
plaint, the plaintiff contributed thereto, by causing his horse to back 
his wagon upon said railroad crossing, and thereby came in collision 
with the defendant's train, which train was in full view of plaintiff, 
prior to  said crossing. 

The following evidence was offered before the jury: 
D. M. Bigler, the plaintiff, testified for himself, that on the (606) 

16th day of July, 1881, he was going to his farm, about one 
mile from the city of Charlotte, in a wagon drawn by one horse, and 
was accompanied by a colored boy, and a white child, his nephew. 
The way to the farm was down Tryon street, then turning to the left, 
across the railroad of the defendant, on a private crossing, which had 
been used by himself and the former owners of the farm to which he 
was going, for many years. When near this crossing, witness saw, 
on the tract towards Charlotte, a t  the mouth of the cut, and about 
three hundred and fifty yards distant, an engine with a car attached. 
He  drove across the track, the horse passing over the track, and the 
wagon also. The rear end of the wagon barely passed the track, when 
the horse shied and backed. Witness struck the horse, and the horse 
moved forward, but did not clear the track. The horse backed three 
or four times, while witness was endeavoring to urge him forward 
and off the track. While this was going on, witness looked up the 
track, and noticed that  the engine was then a t  Palme's crossing, some 
three hundred yards distant in the direction of Charlotte. When the 
engine was near, or at the gravel pit, which is from 170 to 180 yards 
from the crossing where plaintiff's horse shied, the engineer sounded 
the danger signal. At that  time the horse was backing, and the 
wagon was on the track. When he saw that  the engine would strike 
tlie wagon, the colored boy jumped from the wagon, and witness 
grasped his nephew to throw him from the 17-agon, a t  tlie same time 
jumping from the wagon himself. Immediately, thc engine struck the 
wagon, breaking it  into pieces, and dragged the horse four or five 
yards. The train, when i t  struck the wagon, was running a t  the rate 
of 20 miles an hour, and the wagon was carried, with his nephew, on 
the pilot of the engine, 124 steps when the engine was stopped. 

The track was straight from the cut where he first s a ~  the train, 
to  the crossing where the accident occurred, and the view on either 
side was unobstructed. 

The grade of the road from the cut to  his crossing, (where (607) 
the accident occurred,) was slightly ascending. He was from 

513 
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twelve t o  twenty yards from his crossing when he first saw the train, 
(a t  the mouth of the cut). He  did not know, and could not tell 
whether i t  was moving or not. When his horse was first crossing, the 
train was three hundred yards distant. The witness then testified to  
the amount of his damages, and the plaintiff rested. 

The defendant introduced as a witness one Syphron, who testified 
that  he was a locomotive engineer, and had beea engaged in the busi- 
ness for ten or twelve years; and was running the engine spoken of 
by the plaintiff a t  the time of the accident. As he came out of the 
cut, he saw Rigler turning out of Tryon street, and noticed that  he 
was looking a t  the train. When the engine got within fifty yards of 
Rigler's crossing, witness saw Rigler stop near the crossing; noticed 
that  he whipped his horse and started to cross. He blew brakes and 
reversed the engine. Rigler got across. Horse backed and the acci- 
dent occurred. He saw Rigler forty yards from the track, near some 
bushes. He  stopped between the bushes and the track, looked a t  the 
train, and then struck his horse. The engineer was then fifty yards 
from the crossing. There were no air brakes on the engine. It was 
from 217 to 310 yards, from this crossing to  the cut from which he 
first saw the plaintiff. When 250 yards from the crossing he blew 
the brakes, and got the engine under tolerably fair control. When 
Rigler stopped, he blew off brakes. When he started again, the engine 
was within fifty yards of the crossing, and was reversed then. The 
gravel pit is 75 or 100 yards from Rigler's crossing. He had worked 
in machine shops, and had served as fireman on an engine four years, 
and considered himself competent to  run an engine. 

Witness further testified, that this was a pay train, consisting of 
an engine, tender and coach. The coach had air brakes on it, but on 
the engine there were no appliances for working the air brakes. This 

was a freight engine. The company has air brakes only on its 
(608) passenger engines. The train started from the yard and stopped 

first a t  the bridge, fifteen or twenty yards from the mouth of 
the cut spoken of on the direct examination; was running ten or twelve 
miles an hour when he first saw Rigler. Ran thirty or forty yards 
from the starting point, when he first blew brakes. Was then run- 
ning fifteen or twenty miles an hour. The speed slackened and was 
running ten or twelve miles an hour when he blew brakes off. Rigler 
was twenty-five or thirty yards from the crossing when he stopped. 
H e  was running fifteen miles an hour when he struck the wagon. He 
could not stop the engine m-ithin 150 yards. He  stopped the engine 
about fifteen yards south of the crossing, when the wagon body fell 
from the pilot. If air brakes had been on the train, and in use, he 
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could have stopped the train in 75 or 80 yards. This train being a 
pay train, was classed in the rules of the company as a passenger 
train, and by those rules, its maximum rate of speed was fixed a t  
thirty-five miles per hour. That he was keeping a good lookout as 
he went down the track. 

One Smith, a witness for the defendant, testified that  he was treas- 
urer of the defendant Company, and was on the train a t  the time of 
accident. When the first signal was given, he was in the front part 
of the coach, and when the second signal was given, witness went to  
the door a t  the other end of the coach, and when he looked out, the 
accident had happened. The train was running a t  fifteen miles an 
hour when he heard the first signal; that  he had known Syphron, the 
engineer, and he had the reputation of being a good locomotive en- 
gineer. 

The defendant then introduced one Isaac Goode, who testified that 
he was brakesman on the train, and was a t  end of coach next to the 
engine, and put on and off brakes when signalled to  do so; that he 
had put  on brakes twice and put off brakes once when the accident 
occurred. This was the evidence for the defendant. 

The plaintiff, introduced in reply, testified that  he did not stop a t  
all when approaching the crossing; that the engine whistled a t  
the cut, and then again a t  e r  near the gravel pit, when it  (609) 
sounded the danger signal; that  he had measured the distance, 
as before testified t o  by him. 

J. M. Kendrick, witness for plaintiff, testified that  he measured the 
distance from Rigler's Crossing to  the point where the wagon dropped 
from the engine, and found the distance t o  be 109 steps. 

Here the testimony closed. 
His Honor intimated that  upon the testimony, plaintiff could not 

recover, and that  he would so instruct the jury. In deference to this 
opinion, the plaintiff submitted to  a non-suit, and there was judg- 
ment accordingly, from which the plaintiff appealed. 

Mr. Plat t  D. Walker, for the plaintiff. 
Mr. Geo. E. Wilson, filed a brief for the defendant. 

ASHE, J., (after stating the facts). The plaintiff contended that i t  
was through the negligence of the defendant Company that  he sus- 
tained the injury complained of, and the defendant, on the other hand, 
insists that  no negligence is to  be imputed to it, and if the plaintiff's 
property was injured, as alleged in his complaint, i t  was caused by his 
contributory negligence, in attempting to  cross the road when he saw 
the car approaching. 

515 
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The question of primary importance in the case is, did the plain- 
tiff's negligence contribute to the injury of which he complains? If it 
did, then the great weight of authority is, that  he cannot recover; 
and i t  is equally so, when both parties are a t  fault. 

It is the duty of each party to  use a reasonable degree of foresight, 
skill, capacity, and actual care and diligence, to  enable each to use 
the privilege of crossing-but still, negligence on the part of the rail- 
road company, will not excuse any one approaching a crossing, from 
using that degree of care and circunlspection, which is necessary to 

secure his safety. 
(610) When a traveller is approaching a railway crossing, with an 

unobstructed view of the track in both directions, it is his duty 
to  look both ways, and if he advances to the point of intersection, and 
attempts to  cross in front of the approaching ears, and receives an 
injury, such conduct will constitute negligence, so as to  preclude him 
from recovering. Thompson on Negligence, 426, and the numerous 
authorities there cited. To the same effect is Pierce on Railroads, 331 
-323. The same rule has been adopted by this Court. In Parker v. 
R. R. Co., 86 K. C., 221, i t  was held that,  one crossing a railroad 
track, must be on the alert to avoid injury from trains that may 
happen to be passing; and the on~ission of the engineer to  give the 
precautionary signals of the approach of a train, when i t  in no may 
contributed to  the alleged injury, does not impose a liability upon 
the company-and in Manly 2,. W .  & W .  R. R. Company, 74 N. C., 
655, the rule is thus laid down by R o n x ~ ~ ,  Judge: "When the injury 
arises neither from malice, design, nor wanton and gross neglect, but 
simply the neglect of ordinary care, and the parties are mutually in 
fault, the negligence of both being the immediate and proxiniate cause 
of the injury, a recovery is denied, upon the ground that  the injured 
party must be taken to have brought the injury upon himself." But 
the rule is subject to the qualification, that the injured party, al- 
though in fault to  son~e extent, a t  the same time. may notwithstand- 
ing this, be entitled to  damages for an injury which could not have 
been avoided by ordinary care on his part. "JTThen the negligence of 
the defendant is the proximate cause of the injury, but that of the 
plaintiff only remote, consisting of some act or omission, not occur- 
ring at the time of injury, the action for damages is maintamable." 
But the evidence in this case, even that of the plaintiff himself, does 
not bring his case within the scope of either of the qualifications. 
According to his testimony, the train was running at the rate of 
twenty miles an hour, and a t  that rate must have reached the crossing 
in two or three minutes from the time it was seen approaching by 
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the plaintiff, and yet, with a train coming in full view, at that 
speed, he attempted to  cross the track with a wagon. It seems (611) 
to  us, that no man of common prudence would have made the 
attempt to  cross under such circumstances, but would have made a 
halt, and waited until the train had passed. But the plaintiff seems 
to have made his calculation as to  the time it would take the train, 
coming a t  the speed he describes, t o  reach the crossing, and without 
taking into his calculation the abatement of the speed by putting on 
the brakes, he made the attempt to  cross, and had succeeded in doing 
so, and would have been safe, if i t  had not been for his horse backing 
the n7agon on the track, just a t  the time the train was passing. The 
attempt to cross the road under the circumstances, not only showed a 
want of due care on the part of the plaintiff, but reckless conduct, 
that amounted to  gross negligence; and although he was in no fault 
in the backing of the horse on the track, if he had not attempted to  
cross, in the face of the impending danger, the accident of the backing 
of the horse on the road would not have happened, so we are of the 
opinion hie contributory negligence was the cause of his injury, and 
that  being so, i t  can make no difference whether negligence is im- 
putable to  the defendant or not. But we think the defendant coni- 
pany did all that  was in their power, and all that  could be expected 
of them to have been done under the circumstances, to prevent the 
catastrophe 

JVhen the engineman saw the plaintiff approaching the track, he 
blew the brakes on a t  the distance of 250 yards, and when in 170 
yards. he sounded the danger signal. When the plaintiff stopped, he 
blew off the brakes, and then, when in fifty yards of the crossing, we 
take it, when he saw the horse backing, he blew on the brakes again, 
and reversed his engine, but i t  was too late to stop the engine in so 
short a distance. 

It was a freight engine, and had no appliances for working the air- 
brakes. With air-brakes, he might have stopped it  within 75 or 80 
yards, but without them, it could not be stopped short of 150. Air- 
brakes were ubed by the company on the passenger engines only. 

The plaintiff insisted that  it was negligence in the company, (612) 
in not having air-brakes on the engine, but even air-brakes 
would have been ineffectual to prevent the collision, for the necessity 
of reversing the engine the second time, did not occur, according to 
the evidence of the engineman, until the train was within fifty yards 
of the crossing. and was not stopped until i t  had run one hundred 
and twenty-four steps below the crossing, as testified by the plaintiff. 
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The defendant, i t  seems to us, did all that was necessary to prevent 
the injury, except to stop the train, or bring i t  to the lowest speed, 
until the plaintiff could pass. That the law did not require him to do. 
The engineman sounded the danger signal in full time for the plaintiff 
to take warning-the brakes were put on twice in the distance of 
two hundred and fifty yards, and the speed of the train, whose 
schedule time was thirty-five miles an hour, and was then running a t  
the rate of fifteen or twenty, was reduced to twelve miles an hour 
when i t  passed the crossing. Negligence can only be attributed to a 
company, when i t  has notice of the peculiar emergency, in time, by 
the use of ordinary diligence, the means being at  hand, to avoid the 
collision. Railroad v. Hunter, 32 Ind., 335, 364. 

And in Wilson v. Railroad, 90 N. C., 69, which was an action against 
the company for killing a mule, the ,Judge in the Superior Court, 
charged the jury: "If the engineer saw the mule that was killed, a 
quarter or half a mile ahead of the train, and the mule left the track 
when the train was a quarter of a mile away, and the engineer had 
reason to believe that the mule was no longer in danger, and after- 
wards the mule ran upon the track, in front of the engine, then the 
defendant was not guilty of negligence, unless the engineer could, by 
using the appliances a t  his command, have stopped the train, after 
the mule had jumped upon the track the second time, so as to prevent 
the killing.'' The instruction was affirmed by this Court. 

We hold that there was no error, and the judgment of the Superior 
Court is affirmed. 

No error. Affirmed. 

Cited: Walker v. Reidsville, 96 N.C. 385; McAdoo v. R. R., 105 N.C. 
150; Doster v. R. R., 117 N.C. 662; Purnell v. R. R., 122 N.C. 848; 
Pinnix v. Durham, 130 N.C. 363; Royster v. R. R., 147 N.C. 351; Horne 
v. R. R., 170N.C.658; Redmonv. R. R., 195N.C. 770; Ellerv. R. R., 
200 N.C. 531; Godwin v. R. R., 220 K.C. 285. 

Husband's Rights in Wife's Property. 

1. Marriage, prior to the adoption of the Constitution of 1868. conferred on the 
husband, the vested right to reduce into possession and converL to his own 
use, the personal property of the wife, belonging to her a t  the time of 
the marriage. 
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2. But  this marital right does not attach to personal property acquired by the 
wife after the Constitution of 1868 went into effect, even in cases when the 
marriage took place before that  time. 

3. By marriage and the birth of issue capable of inheriting, the husband be- 
came tenant by the curtesy of his wife's land, and entitled to the rents 
and profits thereof. 

4. This was not altered by the Act of 1849. The Code, See. 1840-as to mar- 
riages which took place after the Act went into operation. 

5 ,  When payment is not unreasonably delayed or neglected by the administra- 
tor or executor, and he h>s not refused to refer the matter in contro- 
versy, pursuant to The Code, Sec. 1426, no costs will be awarded against 
him. 

CIVIL ACTION, tried before Clark, Judge, at  August Term, 1885, of 
the Superior Court of WAKE County. 

The facts are as follows: 
The plaintiff, the surviving wife of Willianl Morris, with whom she 

had intermarried before the late civil war, on his death, in 1882, 
instituted the present action against the defendants, his administrator 
and heirs-at-law. I n  her complaint, she alleges that her intestate 
husband, in his life-time, used eight hundred dollars of her separate 
estate, in the purchase of, and payment for, a tract of land of about 
two hundred and fifty acres, situated in the county, and known as 
"Tipper's Cross Roads tract," and wrongfully, in disregard of 
her rights, took the title to himself. She demands that the (614) 
heirs-at-law be declared to hold as trustees to secure said 
amount, and that the land, or so much of i t  as may be necessary, be 
sold for its payment. 

The answer, admitting the plaintiff's relation t o  the intestate; his 
ownership of the land; his death and intestacy; and the descent to 
the defendants, other than the administrator, his heirs-at-law, con- 
troverts the allegation on which the asserted equity of the plaintiff 
depends. It further sets up an estoppel, alleging that since the in- 
testate's death, the plaintiff, by due course of law, in a proceeding 
against the said defendants, has caused her dower in said land, and 
in an acre lot belonging to the deceased a t  Oberlin, to be assigned to 
her, the judgment therefor remaining in force and unreversed. 

Upon the coming in of the answer, the plaintiff obtained leave and 
amended her complaint, therein charging that the intestate received 
of her separate estate, and never accounted for the same, the sum of 
eight hundred dollars, and demanded judgment therefor against his 
administrator. To the complaint as amended, the defendants de- 
murred, upon the ground of the improper joinder of two distinct and 
independent causes of action, with no common liability resting upon 
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them. There was a severance ordered, and the administrator, Syme, 
put in an answer to the amendment which sets out a cause of action 
against him only, in his representative capacity, and says he has no 
knowledge, or information as to  the facts therein alleged, sufficient 
to  form a belief of their truth. 

The case was then submitted to  the jury, and upon the trial, the 
plaintiff's evidence was to  the following effect: 

The plaintiff's mother died in 1866, leaving real and personal estate, 
to  which the plaintiff thereby became entitled. There was issue of 
her marriage with the intestate, born alive, but who had afterwards 
died. I n  1874, the intestate received of his wife's distributive share 
in her mother's personal estate, the sum of forty dollars, derived from 

the sale of a cow and her increase, from the plaintiff's brother, 
(615) who paid the money. I n  the same year, the brother gave the 

plaintiff an ox, which her husband sold for twenty dollars. He 
also rented out the inherited land of his sister, for a peiiod of ten 
successive years, from 1870 to 1880, and paid ovcr the annual rent 
money to the deceased. I n  1877, he was paid the further sum of one 
hundred and seventy-one dollars and ninety cents by the adminis- 
trator of the plaintiff's mother, on account of her distributive share 
therein. The intestate, in 1880, received, also, forty-eight dollars, in 
money, derived from the sale of his wife's land. The "Tipper's Cross 
Roads tract," was bought in or about the year 1879. 

The plaintiff introduced three witnesses whose testimony, as pre- 
senting the merits of the controversy, is set out in the record thus: 

Asa N. Blake, a witness for plaintiff, said that he was present when 
an agreement was made, in 1880, between plaintiff and defendant's 
intestate, a t  which time i t  was agreed that plaintiff should sell the 
land she had inherited from her mother, and the proceeds should be 
invested in a lot in Oberlin village, near Raleigh, for plaintiff. Wit- 
ness heard defendant's intestate say, that he bought the lot in Oberlin, 
and took the title in his own name, and that  this was like all the 
land he had; that  all he had was bought with his wife's money, and 
belonged to his wife; that  he did not invest his own money in land, 
and that  he was going to have it fixed so that  she could hold i t ;  that 
if he were to die it  would go to his folks. Witness had heard him, 
in talking, while speaking of the Tipper's tract of land, call i t  his 
land, and immediately correct himself and say, "not my land, Sallie's 
land," referring to the plaintiff. He  had come to Raleigh twice to  
have the matter fixed up, but could not see his lawyer. 

Len. H. Royster, witness for plaintiff, said he had heard defendant's 
intestate say on a dozen different occasions, that  he did not own a 
foot of land himself; that he bought the Tipper's Cross Roads tract 
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with his wife's money, for her; that he did not invest his own money 
in l and  

John McDade. a witness for plaintiff, said that he had heard (616) 
defendant's intestate say, on many occasions, the last time 
only three days before his death, that lie did not own a foot of land 
himself; that  all the land he had, belonged to his wife, and was bought 
with her money. Witness had heard defendant's intestate call the 
Tipper's Cross Roads tract his land, and then correct himself immedi- 
ately, and say "Sallie's land,'' referring to plaintiff. Witness had heard 
defendant's intestate say, three days before his death, that he was 
going to make his will and leave his property to his wife. 

The defendant offered no evidence, and demurred to  the plaintiff's 
evidence, and his Honor withdrew the case from the jury. 

After argument, his Honor decided that  the plaintiff was only en- 
titled to  judgment for the value of the ox, with interest, and for the 
value of the land, with interest thereon from the death of defendant's 
intestate. 

The final judgment was entered in form as follows: 
"This action coming on for trial, before the Court and a jury, and 

the plaintiff having introduced evidence, t o  which the defendant de- 
murred-and there being no proof of any unreasonable delay on the 
part  of the defendant in paying the amount recovered by the plaintiff 
in this action: 

Hereupon, i t  is adjudged, that  the plaintiff recover against the de- 
fendant the suni of sixty-eight dollars, with interest on $20.00 thereof 
from July ls t ,  1874, and on $48.00 thereof from the 1st day of De- 
cember, 1882, until paid, and that  she recover nc costs of defendant. 

From this judgment the plaintiff appealed. 

Mr.  J .  H .  Fleming, for plaintiff. 
Ms. R. H. Rattle, for defendants. 

SMITH, C. J.  (after stating the case). We find no error in the rul- 
ings of the Court. The husband's right to receive and appropriate to  
his own use, his wife's distributive share in her mother's estate, 
was vested, under the law then in force, of which no subsequent (617) 
legislation could deprive him, without his consent. This marital 
right does not, however, attach to  personal property corning to the 
wife, after the Constitution of 1868 went into effect notwithstanding 
the marriage relation was entered into before. Kirlcman v. Bank of 
Greensboro, 77 N. C., 394; Citizens National Bank v. Green, 78 N. C., 
247; Holliday v. McMillan, 79 N. C., 315; O'Connor v. Harris, 81 
N. C., 279. 

521 
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I n  the case last cited, i t  is held, not only that  the husband could 
collect and apply to his own use his wife's choses in action acquired 
before the change introduced in the Constitution, but one claiming as 
assignee under an assignment made by him in 1873, could exercise 
the same right for his own benefit. 

It is equally true, that  the deceased, by the birth of issue, became 
tenant by the curtesy initiate, to a separate estate for his own life, 
in his wife's land, the usufruct or profit of which, during that period, 
was absolutely and exclusively his own property. This has not been 
questioned in this State, since the decision in Williams v. Lanier, 44 
N. C., 30, and others following that  case, Halford v. Tetherow, 47 
N. C., 393; Childers v. Bumqarner, 53 N. C., 297; McGlennery v. 
Miller, 90 N. C., 215; Osborne v. Mull, 91 N. C., 203. 

It is insisted by the counsel for the appellant, however, that the 
act of January 29th, 1849, (The Code, Sec. 1840,) which exempts 
from execution any interest of the husband in his wife's real estate, 
and disables him from selling or leasing the same, without her con- 
sent, when the marriage has taken place since the third Monday of 
November, 1848, has had the effect of destroying all estates by the 
curtesy, and rendering the wife's real estate separate property in her. 

The contrary has been so often and uniformly held, and the estate 
by the curtesy recognized as subsisting in the husband, when the 
statute had become operative, that  .we will be content with a reference 
to  some of the cases most in point. Houston v. Brown, 52 N. C., 161; 

Long v. Grmber, 64 N. C., 431; Jones v. Carter, 73 N. C., 148; 
(618) Wilson v. Arentx, 70 N. C., 670; Jones v. Cohen, $2 N. C., 75; 

State v. Mills, 91 N. C., 581. 
I n  the case last mentioned, ASHE, J., uses this forcible and clear 

language, in stating the true rule: 
"If he was married, and the land acquired by his wife before the 

adoption of the constitution of 1868, and the act called the 'marriage 
act,' he was a tenant by the courtesy initiate, notwithstanding the 
act of 1848. Houston v. Brown, 52 N. C., 161; and if he was the 
tenant by the curtesy initiate, he was necessarily entitled to the pos- 
session, Wilson v. Arentx, 70 N. C., 670; and if entitled to the posses- 
sion, he had a right to the pernancy of the rents and profits," etc. It 
is then manifest, that the money received by the intestate from his 
wife's distributive share in her mother's personal estate, and from 
rents of her land, belonged to him, and whatever he may have intended 
or said in reference to  these funds, they did not thereby become the 
plaintiff's, and his personal representative cannot be held responsible 
to  her demand therefor. It is otherwise as to  the ox given her, and 
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sold by the intestate, and as to  the sun1 received upon the sale of her 
land, to  the interest of which latter sum only, was he entitled during 
life. 

The intestate died in December, 1882, and letters of administration 
issued on his estate in 1883, a t  what time is not stated, but necessarily 
before July 19th, when the suit was commenced. Nor does it appear 
that  the administrator ever contested his intestate's liability for the 
sums adjudged t o  be due plaintiff. The case is very like that  of 
May v. Darden, 83 N. C., 237, and must follow the ruling there made. 

There is no error, and the judgment must be affirmed. 

Cited: Hobson v. Buchanan, 96 N.C. 447; McCaskill v. McCormac, 
99 N.C. 551; Kirkpatrick v. Holmes, 108 N.C. 209; Thompson v. Wiy- 
gins, 109 N.C. 509; Walker v. Long, 109 N.C. 511; Taylor v. Taylor, 
112 N.C. 138; Benbow v. Moore, 114 N.C. 273; Cobb v. Rasberry, 116 
N.C. 139; Fowler v. McLaughlin, 131 N.C. 211; Hallyburion v. Slagle, 
132 N.C. 948; Whitaker v. Whitaker, 138 N.C. 208; Richardson v. 
Richardson, 150 N.C. 551; Perry v. Sfancil, 237 N.C. 445. 

W. G. NANCE AND WIFE v. THE CSROLINA CENTRAL RAILROAD 
COMPANY. 

Carriers of Passengers-Negligence-Contributory Xegligence- 
Demurrer-Co fnplaint. 

1. I t  is not contributory negligence per se, for a passenger to alight from a 
train which has almost come to a full stop, a t  a regular passenger depot. 

2. I t  is negligence in a railroad company, if its engineman suddenly and 
violently moves a passenger train, a t  a time and place where passengers 
may be expected to be getting on and off the train, and this is so, although 
the train has not come to a full stop, but is very slowly moving. 

3. Although the allegations in a complaint a re  indefinite, yet if i t  contains facts 
sufficient to give the defendant such information a s  mill enable him to 
in~telligently make his defence, the complaint is  not demurrable. I f  neces- 
sary, the Court will order the plaintiff to make the allegation more spe- 
cific. 

CIVIL ACTION, heard upon demurrer, by Avery, Judge. a t  Spring 
Term, 1886, of the Superior Court of CLEVELAXD County. 

The complaint was as follows: 
"The plaintiffs complain and allege: 
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"1. That the defendant is a corporation, created, organized and doing 
business, under the laws of the State, under the name aforesaid, and 
a t  the time hereinafter named being such corporation, was a coininon 
carrier of passengers for hire, between the town of Shelby in the 
county of Cleveland and a depot or station in said county on the line 
of said road called Waco. 

"2. That on or about the 14th day of June, 1884, said defendant 
received the Jeme plaintiff, M. M. Nance, into its car for the purpose 
of carrying her therein, as a passenger from Shelby to Waco for the 
sum of twenty-five cents, paid to i t  by the said feme plaintiff; and 
the said f e n ~ e  plaintiff expressly notified the conductor of the de- 
fendant's train, at the time of paying the fare charged, that she wished 

to stop and get off the train at said depot or station, Waco, 
(620) and the said conductor promised and agreed that  the train 

would be stopped and she allowed to get off at  Waco. 
That  the said Waco is a regular station or stopping place for pas- 

sengers to  get on and off of the trains of the defendant. 
"4. That on said day and while the said jeme plaintiff was a pas- 

senger on the defendant's train, having paid the fare as aforesaid, the 
whistle of the defendant's engine sounded the usual signal for stop- 
ping at M'aco, being near thereto, a t  the usual place, and the f e m e  
plaintiff, relying upon the custonl of the defendant and the express 
promise and agreement of the conductor of the train, made to and with 
her as aforesaid, and after the train commenced slacking its speed, 
prepared to  get off of the train at MTaco, and went to  the rear of the 
car, and believing and having sufficient cause for believing, as afore- 
said, that the car would be stopped at the usual place of stopping, the 
car having already slackened its speed to nearly a full stop, and when 
there was no real or apparent danger in her doing so, she went out on 
the rear platform of the car for the purpose of getting off, and per- 
ceiving that the car had reached the usual place of getting off and 
had come to alnlost a full stop and where it was safe and without 
danger for her t o  do so if there had been no default or carelessness 
on the part of the defendant, the female plaintiff attempted to  step 
from the platform of the car to  the said depot platform; but as she 
stepped, or was in the act of stepping the speed of the train, in viola- 
tion of the agreement of the conductor and the reasonable expectation 
of the f e m e  plaintiff, and the usual custom, was negligently, carelessly, 
wilfully and suddenly increased instead of stopping, and in fact not 
stopping at all, by which said sudden, violent, careless and negligent 
and unexpected increase of speed, the f e m e  plaintiff was violently 
thrown from the train to  the ground and was thereby seriously and 

524 
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permanently injured in her person, to-wit: her side, back and breast 
were bruised, her hip joint was dislocated, the pelvis bone broken, her 
womb was badly injured, and she received other internal in- 
juries, by reason of which many wounds and injuries she has (621) 
become a permanent invalid or nearly so. 

"5.  That the male and female plaintiffs at the time of the said in- 
juries and now are husband and wife. 

(Wherefore the plaintiffs denland judgment against the defendant 
for ten thousand dollars. 

"For a second cause of action the plaintiffs complain and allege: 
"1. That  the allegations and facts stated in the first, second, third 

and fifth paragraphs of the first cause of action are true, and are 
thercin made part of the second cause of action as though specifically 
stated. 

"2. That the defendant, in violation of its contract and in disregard 
of its usual custom and duty, refused and failed to stop its train a t  
Waco a sufficient time for the female plaintiff to  get off said train, 
but carelessly, negligently and willfully passed by said depot or sta- 
tion without stopping, to the great damage of the plaintiffs, to-wit: 
five hundred dollars. 

"Wherefore plaintiffs demand judgment for five hundred dollars." 
To this con~plaint the defendant demurred as follows: 
"The defendant demurs to  the complaint on the ground that i t  does 

not state facts sufficient to  constitute a cause of action, in that:  
"1. That  the complaint shows upon its face (article 4 of first cause 

of action) that  feme plaintiff was guilty of contributory negligence a t  
the time of the alleged injury, in that  her jumping from defendant's 
car while the same was in motion, and without the instruction so to  
do of defendant or its agent, was the proximate cause of the alleged 
injury t o  her. 

"2. That  complaint in first cause of action fails to specify and 
describe the nature and character of the injury complained of with 
sufficient particularity. 

"3. Tha t  complaint in second cause of action is too vague and un- 
certain, also in that i t  does not allege or describe the nature or 
character of the injury complained of, nor how the alleged (622) 
damages arose, nor whether because of injury to the person of 
the plaintiff W. G. Nance, or to the person of the feme plaintiff, and 
is generally too vague, indefinite and uncertain. 

('4. That  no part of said complaint described with sufficient par- 
ticularity how or in what manner the alleged injury or damage 
occurred, nor the nature and extent thereof. 

525 
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"5. That there is now another action pending in this court return- 
able to  the same term growing out of the facts set forth in the com- 
plaint in this cause." 

His Honor overruled the demurrer, and gave judgment that the 
defendant answer, from which it  appealed. 

M r .  W .  P. R y n u m ,  for the  plaint i f fs .  
M r .  John Devereuz,  Jr., (Messrs .  A. Burwell  and P. D. W a l k e r  also 

filed a brief.) for  t he  defendant. 

MERRIMON. J. For the purpose of deciding the questions of law 
raised by the demurrer, the facts alleged in the complaint must be 
taken as true, and so accepting them, we are of opinion that the 
demurrer was properly overruled. 

It was the obvious duty of the defendant to  stop its train at the 
station named, and permit the plaintii?' to  get off safely. The usual 
signal for stopping there was given, and the speed of the train mas 
slackened, preparatory to  a stop. It was proper-certainly not negli- 
gent on her part-at the signal, to  prepare to  get off the train promptly, 
and as its speed grew slower and yet slower, until it came nearly- 
almost ,  t o  n full stop, to  go out of the car on its platform, and step 
to  the platform of the depot, if the latter was conveniently near for 
this purpose, as i t  seems, from the pleadings, i t  was. By nearly- 
almost-to a full stop, is meant very slow, a slight, gentle, creeping 
movemen tone  perceptible, and yet not such as would jerk, jostle, 
shake, embarrass, or cause an ordinary person t o  stagger, stumble, or 

fall, in stepping along in a car, or off one to  a conveniently 
(623) near platform, or to the ground, a t  a convenient place. A 

person of ordinary prudence and strength, could easily and 
safely step along in, and off, a car so moving, without encountering 
necessary or probable peril. It might not be very cautious to  do so, 
but surelv it  would not be such lack of caution and care. as to be 
negligence, or contributory negligence, as contended by the appellant. 
Very certainly, i t  would not be negligence per se. 

Moreover, the station named was a regular stopping place, a t  which 
passengers got on and off the passenger trains of the defendant. The 
conductor of the train was expressly informed that  the f eme  plaintiff 
desired to  get off there, and he promised that the train should stop, so 
that  she might do so. She had the right to  expect that  the conductor 
would see tha t  she got off safely. The train stopped only in the way 
described-that is, by coming nearly-almost t o  n full stop. Why 
such stop? The reasonable inference was, that  i t  was intended by 
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such stoppage to  let passengers get on and off the train; a t  least, the 
feme plaintiff might draw such inference. There was, therefore, a t  
least an implied suggestion from the conductor, that  she could do so. 
She might reasonably act upon the faith of such suggestion. She had 
the right to  believe that  she could get off safely and properly, and as 
she had such right, to  attempt to  get off as she did, was not contribu- 
tory negligence on her part. Lambeth v. Railroad Co., 66 7Y. C., 494; 
Turrentine v. Railroad Co., 92 N. C., 638; Manly v. Railroad Co., 
74 N. C., 655; Bircher v. Railroad Co., 98 N. Y., 28. 

The principal allegation of negligence is, not that  the train was not 
completely stopped, but that  while the feme plaintiff stepped, or was 
in the act of stepping, from it  to the depot-platform, as she might 
reasonably do, the speed of the train was negligently, violently and 
unexpectedly increased, whereby she was violently thrown from the 
car to  the ground and injured. This is the substantial ground of 
complaint. Such sudden, violent and unexpected movement of a 
train, while passengers are getting on and off a car, is negligence, 
whether the train be completely stopped, or creeping along. The 
almost uniform and necessary effect of such movement, is to  (624) 
throw passengers off their balance, and frequently to  loose them 
from such supports as they may have, and cast them headlong to 
the ground, or against a wall or post. The defendant was bound to 
guard against such sudden or violent movement of its train, a t  the 
time and place indicated, and as it  did not, i t  must be held respon- 
sible for the consequences. 

The allegation of injury in the complaint, might have been more 
definite and specific, but i t  is such as that  the Court can see the 
nature of the injury-that i t  is serious, and such as would naturally 
much endamage the plaintiff. It gives the defendant such informa- 
tion as will enable it  t o  make any defence it  may have. This is 
sufficient. A material allegation so made is not demurrable. It might 
be that  the Court would, on proper application, if need be, require 
the allegation to be made more specific. 

The second cause of action is very informally alleged, but we think 
tha t  the demurrer as t o  i t  cannot be sustained for the causes assigned. 

Taking the allegations of paragraph two, in connection with the 
allegations of the first cause of action, referred to  in paragraph one, 
a cause of action is informally, in substance, stated. This cause of 
action is not tha t  the feme plaintiff sustained physical injury, but 
that  the defendant failed t o  stop and let her get off the train, as i t  
engaged and was bound to do. This is the allegation embodied, not 
in very apt  words, and surrounded by some redundancy in the allega- 
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tion, in the second paragraph, aided by the other allegations referred 
to. 

That the allegations of the second cause of action are not stated, 
as required by the rule of this Court, (Rule VIII,  Sec. 2 ) ,  is not 
assigned as cause of demurrer. What effect this may have in the 
further progress of the action, unless the defect shall be remedied, 
remains to  be seen. 

Let this opinion be certified to  the Superior Court, that further 
proceedings may be had in the action according to law. It is so 
ordered. 

KO error. Affirnied. 

Cited: Comrs. of Burke v. Conzrs. of Buncombe, 101 N.C. 625; 
Knowles v. R. R., 102 N.C. 63; Cawfield v. R. IZ., 111 K.C. 600; W a t -  
kins v .  R. R., 116 N.C. 967; Hodges v .  R. R., 120 N.C. 556; Skinner 
v. R. R., 128N.C. 437; Denny v. R. R.,  132N.C. 342; Graves v. R. R., 
136 N.C. 4 ;  Whisenant v. R. R. ,  137 N.C. 353; Peterson v. R. R., 143 
N.C. 266; Allen v. Traction Co., 144 N.C. 290; Whitfield v. R. R., 147 
N.C. 241; Roberts v. R. R., 155 N.C. 90; Kearney v. R. R., 158 N.C. 
527; Thorp v. Traction Co., 159 N.C. 37; Bane v. R. R., 176 N.C. 249; 
Stamey v. R. R., 208 N.C. 670. 

L E W I S  J. K I R K  V. T H E  ATLANTA AND CHARLOTTE AIR-LINE RAIL- 
WAY COMPASP.  

1. Where a n  employe is injured by the negligence of a fellow-servant, the corn- 
mon master is  not liable for the injury. 

2. A  foreman^, TT-ho directs the work of the other serv~ants, is as much a servant 
as  those whose work he superintends, and if the common master has  a 
general supervision of the work, he is not liable for  the foreman's negli- 
gence, although the injured servant is  obliged to obey the foreman's 
orders. 

3. The term fellowservant includes all who serve the same master, work under 
the same contracts, derive authority and compensation from the same 
source, and are  engaged in the same general business, although i t  may be 
in different grades and departments of it .  

4. A person cannot be heard to say, that work which he  hias voluntarily agreed 
to do, is not the scope of his employment. R h a n  he agrees to act 
with other employ&, he becomes their fellow-servant, so f a r  a s  to intro- 
duce between them, the same rule of legal responsibility. and this rule 
applies to one who is voluntlarily assisting the servants in their work. 
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5. So whem it appeared that a yard-master had the general management of 
making u p  switching and receiving t rains;  I t  was  held, that  a car- 
repairer was his fellow-ser~ant, and the company not liable for a n  
injury, resulting from his negligence. 

CIVIL ACTIOK, tried before X c K o y ,  Judge, and a jury, a t  August 
Term, 1884, of the Superior Court of MECKLENBURG County. 

There was a verdict and judgment for the plaintiff, and the de- 
fendant appealed. 

The facts appear in the opinion. 

X r .  W .  P. B y m m ,  for the plaintiff. 
ilfessrs. R. D. Johnston, D. Xchenck and F.  H .  Busbee, (Messrs. 

H .  C .  Jones and C. M.  Busbee, were with t hem on the brief), for the 
defendant. 

SMITH, C. J.  The complaint imputes negligence to  the defendant 
company, in the management of a shifting engine, in charge of 
an engineer. whereby it  came in contact with a stationary car, (626) 
and the impulse of which put others in motion, under which 
the plaintiff, then engaged in inspecting, by direction of the foreman 
of the round-house, was run over, and his arm crushed, so as to  require 
amputation; and for this injury, demands compensatory damage. The 
answer denies the imputation of negligence, and avers contributory 
negligence on the part of the plaintiff in producing the result. It also 
sets up the further defence, that if there was a want of due care in 
moving the engine, i t  was the act of a fellow-servant, in the same 
general employment, for the consequences of which, the company, 
the common principal of both, is not responsible. 

The issues prepared and submitted to  the jury were: 
"(1) Whether the plaintiff's injury was caused by the defendant's 

negligence? 
(2) Was the plaintiff's negligence contributory thereto; what dam- 

ages is he entitled to?" 
The Court refused an issue tendered for the defendant: "was the 

injury caused by the negligence of a servant of the company-if so, 
what one?" and the defendant excepted thereto. 

The testimony offered, tended to show the following facts: 
The plaintiff's general employment was that  of a carpenter, and 

he had been often sent out, as he was on the occasion when he was 
hurt, to  inspect cars, and report upon their condition and fitness for 
immediate use. To this service he made no exception that  i t  was not 
within the scope of his employment. The yardmaster, B. T. Thomp- 
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son, a t  the junction, had the general management, making up, switch- 
ing, receiving and delivering trains. He  had ordered Harris, the engi- 
neer in charge of the sv~itch engine, to stop a t  the eating house, seven 
car lengths from the cars under inspection. It was the custom for 
the switch engine to  remain, and not move until the inspection was 
finished, and the engineer informed of the fact. One Todd TTas the 
regular inspector, acting a t  the time, the plaintiff assisting in place 

of one Clark, who was sick. It was the duty of Todd to notify 
(627) the yard-master when the examination was over, and then for 

him to communicate the fact to  the engineer, that he might 
proceed. One John Smith, a colored man, was an assistant of the 
yard-master, and when directed, would convey messages and gix~e 
signals t o  the engineer, when the yard-master was present, that the 
way was clear, and he could proceed. On this occasion, Smith gave 
the unauthorized and premature order, as i t  is termed, to the engineer 
Harris, who thereupon put his engine in motion, and caused the car 
under which the plaintiff was inspecting, to  crush his arm, no notice 
having been given him of what was about to  be done, and he not 
seeing or hearing of the approach of the engine, until the impact took 
place. 

The blame then rests upon Smith, primarily for giving the order, 
and i t  is perhaps shared by Harris, in heeding and acting upon it, as 
coming from that  source, and A. P. Brown the fireman. 

It was admitted by the counsel for plaintiff, that  Harris the engi- 
neer, Brown the fireman, Thompson the yard-master, and Smith, his 
assistant, were fellow servants of the plaintiff, and the Court directed 
the jury, that  "if the injury resulted to the  plaintiff, without fault, 
on his own part, from the negligence of an employ6 or fellow servant, 
occupying the same level with the plaintiff Kirk, when the Air-Line 
Company used due care in the selection of such fellon- servants, then 
the jury could not say from this, that  the injury resulted from the 
carelessness or negligence of the Air-Line Company." 

Then after defining a fellow-servant, as "one upon an equality with 
the injured person, under the same or common control, engaged in 
a common employment, or in the same line of employment," the 
charge proceeds to subjoin a qualification of the general rule of non- 
liability of the common master, in these words: "But if one of the 
employees has the right to  give orders, and the other, by his employ- 
ment is bound to  obey the orders, then the person who has the right 

to  give an order, which the other ought to  obey, under the 
(628) contract of employment which he has taken upon himself, these 

are not fellow-servants, but the man who has the right to give 
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the orders, is a middle man, and whether vice-principal or not, if Kirk 
was injured by the carelessness or negligence of one occupying this 
position, which gave him the right to  order, and which order Kirk, 
by the nature of his employment, ought to  obey (if he has shown his 
right to  recover in other particulars), and he is without fault on his 
own part, he is entitled to your verdict for such damages as you 
think he has shown, and to which he is entitled." 

The first observation suggested by the charge, is the omission of 
the Court to  tell the jury, between which of the parties, and the 
plaintiff servant, the relations of middle-nian and subordinate, which 
exempt the defendant from the protection of Ihe general rule, and 
subject i t  to  direct accountability for the injury sustained. Between 
the plaintiff, and those to  whose immediate precedent action the in- 
jury is attributed, the relations are conceded to be those of fellow- 
servants, and in one view properly so conceded, and the charge, if i t  
has any support in the evidence, must have reference to  the yard- 
master, under whose general superintendence all the movements and 
operations a t  the  station are placed. But i t  was not from any inatten- 
tion or act of his, that the mischief proceeded. He gave no false 
information, nor did he issue any iniprovident order on the occasion, 
so far as the testimony reveais his conduct, but the culpability abides 
upon Smith or Harris, or upon both, and these are co-employees, for 
whose conduct in the discharge of duty, their common superior is not 
answerable. 

But  is the charge correct, in stating the proposition of law, and is 
i t  appropriate t o  any aspect of the testimony? I s  i t  true that  when 
among fellow-workmen, one has authority to direct and control the 
work of others, as in all cases a general superintendence must be 
vested in some one, in order that  the efforts of each may be in har- 
mony, and tend to one practical result, where many are employed, 
this person becomes a middle man representing as an agent, their 
common principal, and imposing on him a personal responsi- (629) 
bility for the agent's individual misconduct, or want of proper 
care and caution, in conducting the business? If this were so, the 
subordination necessary among nun~erous workmen, engaged in the 
same general business, would practically neutralize the rule itself, for 
control and direction must rest in some of them, or confusion and 
conflict would ensue. It is not always easy to determine the dividing 
line, to  be crossed, which takes an enlployk out of his class, and 
changes him into a middle-man, who represents the superior, and 
bears his relation to  the other employees, so that his negligence be- 
comes, in legal effect, the negligence of the superior towards the latter. 

531 
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The true principle is thus stated by ASHE, J., delivering the opinion 
in Dobbin v. Railroad, 81 N. C., 446: 

"To impute the negligence of such an agent to the master, he must 
be more than a mere foreman to oversee a batch of hands, direct 
their work under the supervision of the master, see that they per- 
form their duty, and in case of dereliction, report them. He must 
have entire management of the business, such as the right to employ 
hands and discharge them, and direct their labor, purchase material, 
etc. He must be an agent, clothed in this respect, with the authority 
of the master, to whom the laborers are put in subordination, and to 
whom they owe the-duty of obedience. Such an agent is what is 
known as a "middle man," who, as well as the laborer, is the servant 
of the master, and although he may work with the laborer in further- 
ing the common business of the master, he is yet not a fellow-servant, 
in the sense of that  term as used by the Courts, because he represents 
the master in his authority to direct, control, and manage the business." 

This descriptive language is used by a recent author in defining 
this intermediate employ6 who assumes and exercises the functions 
of the employer: "When, however, the employer leaves everything 
in the hands of a middle-man, reserving to himself no discretion, then 
the middle-man's negligence is the employers negligence, for which 

the latter is liable." Whar. Neg., Sec. 229. 
(630) Appended to the section is a note, numbered 3, in which the 

recognized rule in England, and generally prevailing in this 
country, is declared t o  be, "that the term fellow-servants includes all 
who serve the same master-work under the same control-derive 
authority and compensation from the same source-and are engaged 
in the same general business, though it  may be in different grades 
and departments of it." 

The operation of the principle is not altered by the fact that  the 
servant, chargeable with negligence, is a servant of superior authority, 
whose lawful directions the other is bound to obey. In Feltham v. 
England, L. R. 2, Queen's Bench 33, dccideci in 1866, the defendant 
mas a maker of locomotive engines, and had many hands in his em- 
ployment, among whom was the plaintiff. I n  the course of the work, 
a travelling crane was used to  hoist the engines, and convey them 
to tenders for their carriage. The crane moved on a tram-way, rest- 
ing on beams of timber, and supported by piers of brick work, which 
had been recently repaired, and partly rebuilt, and the brick work 
was fresh. I n  using the work, the piers gave way, and then the beams 
broke from the strain cast upon them. The accident occurred a t  the 
first using of the crane. There was no evidence of any defect in the 
crane, or negligence in the manner of using it, or that  the engine was 

532 
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unreasonably heavy; nor was there of the defendant's personal privity 
or interference, but his manager or foreman was present, and directed 
the hoisting. The traveller was worked by three men at one end, and 
three a t  the other. When moving along, the crane oscillated, and the 
foreman, thinking it not worked properly, directed the men to stop, 
as they did for a brief moment, and then to  move on again, and, just 
before, he had ordered the plaintiff to get on the engine and clean it. 
He  did so, while it  was in motion, and, while thus occupied, some 
mortar fell, the pier gave way, and the engine fell, breaking the plain- 
tiff's arm. The Court said: "We think the foreman, or inanager, was 
not, in the sense contended for, the representative of the master. The 
master still retained control of the establishment, and there 
was nothing to show that the manager or foreman was other (631) 
than a fellow-servant of the plaintiff, although he was a ser- 
vant having greater authority," quoting, with approval, what was said 
by WILLES, J., in Gallagher v .  Peper, 33 L. J .  C. P., 335, "A foreman 
is a servant as much as the other servants whose work he superin- 
tends." 

I n  The 0. & A. R. R. Co. v .  Murphy, 53 Ill., 336, the facts were 
not unlike those in the case before us. The person, for causing whose 
death the company was sought to  be held responsible in that case, 
was one of several workmen in its service, under the immediate charge - 
of a foreman, whose duty consisted in examining trains on their arrival 
a t  the station, and making needed repairs. He and a fellow ~ o r k m a n  
had been engaged in "jacking up" and repairing a car in a freight 
train, and having finished, had started for the shop in which their 
tools were kept, when in passing down the rails of the main track, he 
was struck by a switch engine, with such violence as to  cause his 
death soon afterwards. The engine was used on the station grounds, 
and although under the immediate control of the yard master, was 
used as well for other purposes, as for switching cars to be repaired. 
When a car needed repair, the foreman would advise the yard-master, 
and the latter would have the switch engine move the car to such 
place in the yard, as he thought proper, and the foreman would have 
the needed repairs made. 

Upon these- facts i t  was held, that  the deceased and the engineer 
managing the engine, through whose negligence the injury was re- 
ceived, "were fellow-servants i n  such a sense as to subject them to the 
operation of  the well established rule, which refuses a remedy against 
a common master, i n  favor of  one employe, who receives an injury, 
through the carelessness of another, while i n  the same line of duty." 

The cases are so numerous and uniform that  we refer t o  but one 
other, where the doctrine is carried much farther, perhaps too far for 
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us to  give it  our approval. Wander v. B, & 0. R. R. Co., 32 Md., 
410. 

(632) Nor do we give force to  the argument that  places the plain- 
tiff's service in the duty of the inspector, outside of those which 

he assumed as a carpenter. He made no objection to  the service, had 
a dozen times before, as he himself states, undertaken i t  as incident 
to  his employment, and voluntarily. He therefore stands upon the 
same footing, as if this service was within the scope of his agreement. 
One who volunteers to  act with other employees, becomes one him- 
self, so far as t o  introduce between them, the same rule of legal 
responsibility. 

Thus in Xkipp v. East Co. R. R. Co., 9 Exch., 223, where the force 
employed, was insufficient to perform the service of attaching car- 
riages of the baggage trains to  the locomotive engine, but the plaintiff 
undertook to assist in the work, and while so engaged, was injured, 
i t  was held, that  as he had before, for several months, been employed 
in this particular service, and had not made any complaint on the 
subject, he had no redress on the company. 

So it  was held in Degg v. The filidland R. R. Co.; Hurls' & Norm, 
(Exch.) Reports, 773, tha t  the rule of law, that  the master is not 
responsible to  the servant, for injury, occasioned by the negligence of 
another servant, in the course of their common employment, "applies 
to the case of a person who is injured whilst voluntarily assisting the 
servants in  their work." Accepting this as a correct exposition of the 
law, we find i t  difficult, in the scant and unsatisfactory evidence be- 
fore us, to  fit the instruction to  the proofs; and if not erroneous in 
itself, i t  was certainly calculated to  mislead the jury, in determining 
the real and material issue involved in the controversy. We cannot 
perceive from the testimony, that  Thompson, or any one else, is lifted 
from his position as a co-servant, to that  of a representative of the 
company, in an agency which makes it  responsible for his negligent 
omissions, or careless conduct, under the legal definition of a "middle- 
man;" or, if there was evidence to  warrant the finding of the fact, 
that  i t  was t o  his negligence the accident was owing, so as to  apply 

the rule to  the plaintiff's case. 
(633) The immediate cause of the injury was the premature move- 

ment of the engine by Harris, and preceding and producing the 
movements, was the false direction given by Smith, upon one or both 
of whom, liability for the consequences rests, and between them and 
the plaintiff, the relation of fellow-servants is admitted to  exist. It 
may be that, upon a fuller development, i t  will appear that  the mis- 
hap is directly or indirectly owing to the want of attention and care 
on the part of some one, who may be proved to be a middle-man, but 
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this was not shown, so as to render pertinent the instruction given in 
such general terms; nor was the instruction, that the right to give a11 
order, resting in one employ&, and the duty of obedience to it, imposed 
upon another, of itself, created the relation out of which springs the 
defendants accountability to the latter, for an injury suffered. 

Without considering other exceptions, this fundamental error in the 
ruling, entitles the defendant to have another jury, who shall be 
properly advised as to the law, to pass upon the case. 

The verdict must be set aside, and a venire de novo awarded, in 
order to which, let this be certified to the Court below. 

Error. Reversed. 

Cited: Scott v. R. R., 96 N.C. 437; Kirk v. R. R., 97 N.C. 85; Hobbs 
v. R. R., 107 N.C. 3; Rittenhouse v. R. R., 120 N.C. 547; Pleasants v. 
R. R., 121 N.C. 495; Bryan v. R. R., 128 N.C. 390; Olmstead v. Ra- 
leigh, 130 N.C. 245; Cook v. fiIfg. Co., 182 K.C. 212, 214, 215, 216; 
Cook v. Mfg. Co., 183 N.C. 51; Richardson v. Cotton Mills, 189 N.C. 
654. 

J. L. WILLIAMS AKD WIFE v. J. JOHKSTOK, ET ALS. 

Assignment of Error-Agent-Husband and Wife. 

1. The rule is again stated, that  exceptions must be specific. and directly point 
to the ruling alleged to be erroneous, or they will not be considered, un- 
less they be to the Judge's charge, when he undertakes to explain the 
lam to the jury, and does so erroneouslg. 

2. The mere fact that  a wife has constituted her husband her general agent, 
does not warrant a presumption that  she authorized him to settle a debt 
due her, in  a manner which enures entirely to his own benefit. 

3. When there is no error apparent in the record, this Court mill not interfere 
with the judgment upon speculative reasoning as  to how the jury arrived 
a t  their verdict. 

CIVIL ACTION, tried before Shepherd, Judge, and a jury, a t  (634) 
Ja,nuary Term, 1886, of the Superior Court of HALIFAX County. 

There was a verdict and judgment for the plaintiffs, and the de- 
fendants appealed. 

The facts appear in the opinion. 

Mr. A. 0. Burton, Jr.  (Messrs. Spier Whitaker and R. B. Peebles 
were with him on the brief), for the plainfiffs. 

Messrs. John A. Moore and W. H.  Day, for the defendants. 



I N  T H E  SUPREME COURT. [94 

SMITH, C. J .  When this case was before us on a former appeal, 92 
N. C., 532, upon the single issue of the payment of a debt due the 
feme plaintiff by the sale of trees to her husband for his individual 
use, he being her general business agent, this Court thus declared the 
law 

"An agency, however comprehensive in its scope, nothing else ap- 
pearing, contemplates the exercise of the powers conferred for the 
benefit of the principal. It implies a trust and confidence, that the 
delegated authority will be employed in the honest and faithful dis- 
charge of the duties appertaining to the fiduciary relation thus es- 
tablished." 

Again, "An agency involves integrity and fidelity in the agent, an 
exercise of power not for his own, but in the interest, and for the 
intended benefit of him who confers it." Williams v. Whiting, 92 
N. C.. 691. 

Uuon t,he second trial awarded, these issues were submitted and 
passkd upon by the jury: 

"I. Has the plaintiff's judgment, described in the complaint been 
paid? Answer, No. 

"11. Has any part thereof been paid, if so how much? Answer, 
$14.80." 

I t  was conceded that  $153.75, proceeds of a sale of land to William 
Smith, and $28.37, derived from certain notes, had been thus appropri- 
ated, and these were withdrawn from the consideration of the 

jury. 
(635) The controversy was mainly directed to  an inquiry, as to the 

number of trees cut on the defendants' land by the plaintiff, 
James L., for his om7n use, and to supply his own steam mill, and 
whether the price contracted to be paid, should be applied to his 
wife's judgment debt. The plaintiff James L., fixed the number a t  
476, while the defendant made the number much larger, sufficient 
indeed, to  discharge the whole judgment. There was conflicting testi- 
mony as to  the contract and mode of payment, the defendants' evi- 
dence tending to prove that the application of the money was, by the 
contract, to  be credited on the judgment, and also declarations of the 
feme plaintiff were shown, to the effect that the trees had been paid 
for, and had cost her husband nothing, and further, that "she bought 
the trees of her uncle John W. ,Johnston, with the intention of his 
paying her an old debt." The plaintiffs, on their examination, con- 
tradict these statements-both denying that  any authority to thus 
dispose of the money was given by the feme to  her husband; the said 
James L. denying that  he made any such contract in purchasing the 
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trees, and the wife denying that she made the declaration imputed 
to her by the witness. 

The Court charged the jury, as follows: A husband may be the 
agent of his wife, for the purpose of managing her business, including 
the collecting and settlement of her debts due to her, and she may 
authorize him to take trees, or other property in part or in full satis- 
faction of her indebtedness, but if she merely authorizes him to collect 
her debts, and this is the extent of the agency, he has no right to 
bind her by an agreement to discharge the debt by the delivery of 
trees or other specific property, unless she afterwards received the 
property, or assents to and ratifies the act of her agent. A married 
woman has no right to make a contract to bind her personal or real 
property, unless i t  be in writing, and with the written assent of her 
husband, but she may collect and receive what is due her without such 
written consent, and she may, without such written consent, authorize 
her husband to collect her debts, as her agent, and receive 
payment thereof, either in money, or property. What was the (636) 
agency, if any here? This you must infer from the alleged 
declaration and act of Mrs. Williams, and all the circunlstances in 
evidence; if the defendant has failed to satisfy you by a preponderance 
of evidence that Williams was the agent of his wife to collect this 
judgment, you will find against him. If he was such agent, and it 
was simply to  collect the debts and nothing more, then he could only 
receive money, and you will find the first issue in the negative, but 
if you are satisfied that she afterwards knew of the alleged agree- 
ment to take trees in payment, and having such knowledge, assented 
thereto, and permitted her husband, as her agent, to receive such trees, 
in pursuance of such agreement, then the defendant Is entitled to credit 
for the trees, a t  contract price, and you will so find. 

But, if you find that Williams had authority from his wife to 
receive property, other than money, in payment of the judgment still 
he had no right to apply such property to his own use, and if the 
agreement was that the trees were to be used by Willianis in his  ow:^ 

business, and there is no evidence to the contrary, it m-ould be a 
misapplication of the property, and this being known to the defendant,, 
and there is no evidence to the contrary, i t  would be a fraud upon 
her rights, and i t  would be no payment, unless subsequently, after 
having full knowledge of the transaction, Mrs. Williams assented to, 
and ratified the same. 

If you should find that the trees were paid for by Williams, by the 
account of Williams against J .  W. Johnston, which Williams has ex- 
hibited, then there was no settlement of the judgment sued on, by 
the trees. 
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The plaintiff asked the Court to charge the jury, that  there is noth- 
ing in the evidence of Mrs. Williams, to  show that  she authorized her 
husband t o  make the agreement claimed by the defendant, or that 
she ratified i t  after i t  was made, if made a t  all. The Court charged 

the jury that  there is nothing in the evidence of Mrs. Williams 
(637) to  show that  she expressly authorized her husband to make the 

agreement claimed by the defendant, or that  she ratified it  
after i t  was made, if made a t  all, but the jury may consider the testi- 
mony as to  her husband having full control of her affairs, in connec- 
tion with the other evidence, as to  the extent of the agency, and 
other circumstances deposed by the witnesses." 

At the close of the charge the defendant handed u.p a written re- 
quest for the following instructions: 

"If J.  L. Williams, with the consent of his wife, had full manage- 
ment and control, without restriction, of the debt declared on, he had 
a right to  collect the judgment in timber trecs; and if he so received 
them, the payment of the trees was valid." 

The Judge remarked, that  the request came too late, and declined 
to give it, but on examining it, remarked that  i t  was probably covered 
by the charge. 

Upon the rendition of the verdict, the defendants moved for a new 
trial, upon the ground of the exceptions taken, and for errors in the 
charge. The motion was overruled, and judgment rendered, from 
which the defendants appealed. 

We have too often said t o  need repetition, that  exceptions must 
be specific, and directly point to  the ruling alleged to be erroneous, 
and intended to be reviewed, or they will not be considered. The 
only exception is that  arising under the words of the statute. The 
Code, Sec. 411, par. 3, and interpreted in Fry v. Currie, 91 N. C., 456, 
to  apply only t o  such an instruction as involves "an erroneous state- 
ment of the law," several and distinct, as such. 

In  Bost v. Bost, 87 N. C., 481, the appellant insisting upon his right 
to  enter a general exception to  the charge, i t  was sent up, in extenso, 
and the Court said: "We cannot recognize this method of assigning 
errors, and bringing them up for review. It is neither just to the 
appellee, nor to  the trial Judge, to  remain silent until the final result 
of the trial is reached, and then seek for error, which if brought to  
notice, might have been corrected a t  once; still less can a single 

exception be taken and entertained in the appellate Court, to  
(638) an entire charge, traversing perhaps the whole case, and con- 

sisting of a series of propositions, to  none of which i t  is spe- 
cifically addressed." 



N. (2.11 FEBRUARY TERM, 1886. 

The departure from this wholesome rule, made in The Code, will 
not be allowed, beyond the assigned limits therein established. 

The specific instruction, except so fa r  as i t  is covered in the charge, 
was- properly withheld, since it  is repugnant to the principle laid 
down in the other appeal, unless under the qualifications mentioned 
in the charge. To  be binding upon the wife, she must have conferred 
authority to  do the act, or recognized and sanctioned it, after full 
information of the transaction, and this is not an inference warranted 
by the mere constitution of a general agency in the management of 
her business. 

Exception is taken to the expression in the charge, "and there is no 
evidence t o  the contrary," that  is, in opposition to the testimony that  
the trees were to  be used by the husband in his own business. The 
evidence adverted t o  in the argument for appellant, tending to show 
tha t  the feme consented t o  let the purchase money go in reduction of 
her judgment, is not inconsistent with the proof that  the husband 
bought and used the trees, even if they were to be paid for with her 
means for him. 

It was suggested for the plaintiffs, that the jury, in estimating the 
amount paid, have in fact allowed credit for the trees, according to 
the number stated by the said James L. to  have been cut and used. 
The result is reached by deducting from the price of the 476 trees 
a t  25 cents each, $119.00, the account claimed by him $104.20, the 
excess is the precise sum $14.80 found by the jury to  have been paid 
by the defendants. 

This may be so, but the reasoning is speculative, and forms no 
basis for judicial action. We put our decision upon the ground, that 
there is no error for correction in the appeal, set out in the record. 

The judgment must be affirmed. 
No error. Affirmed. 

Cited. Leak v. Covington, 99 N.C. 569; 8. v. Cross, 101 N.C. 787; 
McKinnon z 9 .  Mor~ison, 104 K.C. 362; Xhober v. Wheeler, 113 N.C. 
377. 
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(639) 
*THO% D. HOLLY v. SALLIE P. HOLLY, ET 9 L S .  

Appeal-Assignment of Error. 

1. Exceptions must be taken, and the alleged errors assigned in the ease, or 
they must appear in  the record proper, specified with reasonable cer- 
tainty. 

2. Where no errors were assigned in the ease, and none appeared in the record 
proper, but i t  appe~ared that  counsel for both sides had agreed that  all 
the papers in  the cause should constitute the case on appeal, the case mas 
remanded, in order that  error might be properly assigned. 

PROCEED~NG to procession land, heard on appeal from the Clerk, 
before Connor, Judge, a t  Fall Term, 1885, of the Superior Court of 
BERTIE County. 

The plaintiff appealed. 
The facts upon which the appeal was disposed of in this Court, 

appear in the opinion. 

Mr. C. M. Busbee, for the plaintiff. 
Mr. John Gatling, for the defendants. 

MERRIMON, J .  The appellant, in the Court below, made applica- 
tion to  have a tract of land, of which he is the alleged owner, proceu- 
sioned, as allowed by the statute. (The Code, Secs. 1926, 1927, 1928). 
The freeholders and processioner appointed in that behalf, made report 
of their proceedings, to  which numerous exceptions were taken by 
the appellee. These exceptions were overruled by the Clerk of the 
Court, and he gave judgment confirming the rtport. On appeal io 
the Judge, he reversed the judgment of the Clerk, sustained the ex- 
ceptions, and gave judgment quashing the report, from which the 

appellant appealed to  this Court. 
(640) No case for this Court on appeal is stated, and no alleged 

errors are specified in the record, in terms or by reasonable 
implication. The record is confused and voluminous. We cannot see 
what the supposed errors cornplained of are. Indeed it seems that 
the appellant was dissatisfied with the judgment, and by his appeal, 
he intended to make one sweeping exception to all the rulings of the 
Judge, in respect to  the exceptions mentioned, and through them to  
the whole proceeding. Such loose and pointless practice cannot be 
allowed. Exceptions must be taken, and the alleged errors assigned, 
as prescribed by the statute, (The Code, Sec. 5501, or they must 

*SMITH, C. J., did not sit on the hearing of this case. 

540 



N. C.] FEBRUARY TERM, 1886. 

appear in the record proper, specified with reasonable certainty. The 
statute plainly so requires, and besides, this is essential to  intelligent 
and just procedure. Baum v. Shooting Club, ante, 217; Gregory v. 
Forbes, ante, 220. 

We would be strongly inclined to  simply affirm the judgment, but 
for the fact that  it appears that  the counsel of both parties "agreed 
that tile summons, and all papers filed in the cause, including the 
notices. the plat, etc., be sent up and constitute the case on appeal." 
It seems t o  have been intended, that  the appellant might find and 
point out in this Court, any error he could, or the Court might search 
for and discover any it  could. The law does not allow this to be 
done. Error must be assigned, either in terms, or by reascnable 
implication. 

,4s the counsel for the appellee consented to  such a method of 
stating "the case on appeal," we think the case should be remanded, 
to the end that  errors may be properly assigned, if the appellant 
shall see fit t o  do so. By consent of parties, this may be done in this 
Court. I t  is so ordered. 

Remanded. 

Cited: S. v. Farrar, 103 N.C. 413; Asbury v. Fair, 111 N.C. 258. 

E~ectitors-Agreements Between-Covenants-Specific Performance. 

1. A contr:act between administrators or executors, that the estate shall be 
managed by one of them alone, is against public policy, and void. 

2. A neceswry allegation which bas been omitted from the complaint, is not 
s l ~ p ~ ~ l i e d  by pleading over to the merits. 

PETITIOX to re-hear, heard a t  February Term, 1886, of the Supreme 
Court. 

The case is reported in the 92 N. C., 547, and the petition was filed 
by the plaintiffs. 

The petition to re-hear was asked on the following grounds: 
"1st. In that the Court erred in deciding that the contract sued on 

contained mutual and dependent covenants, to  be performed by J. H. 
Wilson and E. C. Wilson, his wife, and that the plaintiff's complaint 
did not state a cause of action, because it did not allege that said 
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J. H. Wilson and E. C. Wilson, had performed, or mere ready, willing 
and able to  perform, the covenants on their part in said contract; 
whereas the petitioners allege, that  from the face of the said contract, 
i t  appears that  the covenants to  be performed by said J. H.  and E. C. 
Wilson, are entirely distinct and independent from the covenant of 
the defendant which it  is sought to enforce in the action. 

"2nd. I n  that  the complaint does allege, with sufficient certainty, 
the readiness of the plaintiffs to  perform their covenant. 

"3rd. I n  that  i t  appears from the record in this action, that the 
defence was not raised either by demurrer or answer, but that  the 
defendant answered to the merits, whereby the petitioners respectfully 
suggest, that  the defect in the complaint, if any, was aided by the 
answer, and could not be taken advantage of by the defendant in 

this Court, for the first time. 
(642) "4th. I n  that  the effect of the judgment of this Court, is t o  

prevent the infant plaintiff from enforcing the said contract in 
this action, whereas i t  appears from the record, that  the said contract 
contains no covenant on the part of the said infant of any kind 
whatever, t o  be performed by him; and i t  does appear that the 
covenant in said contract, which this action is instituted to  enforce, 
was made to secure t o  said E. C. Wilson, in her representative ca- 
pacity, as administratrix of J. L. Lineberger, the moneys in the hands 
of the defendant C. J. Lineberger, as co-administrator of said estate, 
and that  said infant is one of the distributees of said estate, and 
entitled to  enforce the said covenant." 

The contract was as follows: 
"This contract, made this the 24th day of August, A. HI). 1874, 

between J. Harvey Wilson, Jr., for himself and as agent for his wife 
E. C. Wilson, parties of the first part, and Caleb J. Lineberger, party 
of the second part, witnesseth: That  the said parties of the first part, 
for the consideration hereinafter mentioned, do hereby covenant, stipu- 
late and agree, t o  sell unto the said party of the second part, his 
heirs and assigns, the interest of the said E. C. Wilson in all that 
tract and parcel of land, lying, situate and being in the county of 
Gaston, State aforesaid, on the waters of the South Pork of the 
Catawba River, adjoining the lands of Lee Smith, Mrs. E.  6. Wilson, 
Wesley Stroup and others, and known as the Woodlawn Mills tract 
of land, containing one thousand (1,000) acres, more or less, includ- 
ing the improvements, machinery and fixtures erected or placed there- 
on, the interest of the said E .  C. Wilson therein, and herein con- 
tracted to  be conveyed, being one undivided fourth part thereof. 
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"And the said party of the second part, for and in consideration of 
the premises, hereby covenants, stipulates and agrees, to and with 
the said parties of the first part, to  pay unto them, the said parties 
of the first part, a t  the time of the execution of the conveyance above 
mentioned, the sum of nine thousand dollars, solvable as fol- 
lows, to-wit: six thousand dollars a t  the time of the execution (643) 
and delivery of the deed of conveyance aforesaid to  him, by 
the said parties of the first part, and the balance, to-wit: the sum 
of three thousand dollars, to  be paid a t  the expiration of two years 
from the date of the execution of said deed, with interest thereon from 
said time, a t  the rate of eight per centunl per annum, interest payable 
annually, which said sum of three thousand dollars is to be evidenced 
by the promissory note of said party of the second part, bearing even 
date with that  of the execution of the deed aforesaid, and for the 
purpose of securing the payment of said indebtedness, the said party 
of the second part, doth hereby covenant, stipulate and agree, to and 
with the said parties of the first part, to execute and deliver to them, 
a mortgage upon all his interest, right and title, in and to the premises 
above described, with power of sale, in case the said party of the 
second part, should fail well and truly to  pay the said indebtedness 
a t  maturity, and the interest thereon as it, yearly accrues. And the 
said parties of the first part, upon the payment of six thousand dollars 
as aforesaid, by the said party of the second part, and also in coni- 
pliance with the other stipulations hereinafter set forth, do hereby 
covenant, stipulate and agree, to  and with the said party of the 
second part, his heirs or assigns, the interest of the said E. C. Wilson 
in the above described premises, (said interest being one undivided 
fourth therein as aforesaid,) to  convey by deed of bargain and sale 
in fee simple, with covenants of general warranty and seizin. And * 
i t  is further the agreement between the parties hereto, that an account 
of the partnership effects of the firm of Lineberger, Rhyne R: Co., be 
taken immediately after the execution of these presents, and that  
one-fourth of the manufactured goods belonging to said firm, be de- 
livered by the said party of the second part to  the said partles of 
the first part. 

"It is the further agreement between the parties hereto, that after 
taking the account aforesaid, one-fourth of the cotton, as per grade, 
found on hand belonging to the said firm, be likewise de- 
livered to the said parties of the first part. And it  is further (644) 
the agreement between the parties hereto, that the residue of 
the personalty belonging to said firm, be divided, and the one-fourth 
part thereof, in value, be paid over to the said parties of the first 
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part, within ninety days after the execution of the deed of conveyance 
by the said parties of the first part as aforesaid, said valuation to be 
ascertained by reference to  an inventory taken between C. J .  Line- 
berger and A. P. Rhyne, upon a settlement had between them in the 
adjustment of their respective interests in the personal property of 
said firm of Lineberger, Rhyne Rs Co. 

"And it is the further agreement between the parties hereto, that 
one-fourth in value of the notes, accounts and moneys belonging to 
the firm of Lineberger, Rhyne & Co., be turned over to J .  Harvey 
Wilson, Jr., one-fourth thereof to  A. P. Rhyne, and one-half thereof 
to C. J. Lineberger for collection, and the parties hereto agree to use 
due diligence in collecting the same, and to meet within ninety days 
from this date, and upon convenient intervals thereafter, and make 
statements as to  the amounts collected thereon, and a division of the 
same among the parties so entitled according to their respective in- 
terests therein. 

"And it is further the agreement of the parties hereto, that C. J .  
Lineberger, administrator of J. L. Lineberger, is to  file his account of 
the administration of the estate of his intestate, with the Judge of 
Probate of Gaston County, immediately after the execution of these 
presents, and a t  the date of the execution of the deed of conveyance 
as aforesaid, to  turn over to  E. C. Wilson, one of the parties of the 
first part, (who is also his co-administrator upon said estate), all the 
assets which may have, or should have come into his hands, as ad- 
ministrator aforesaid, and upon filing said account by the said party 
of the second part, the amount found due the estate of J .  L. Line- 
berger, the said party of the second part, agrees to  deliver to  the said 
parties of the first part, his promissory note therefor, payable two 
years from the date of these presents, secured by a mortgage upon 

+ 

the premises above described, bearing interest a t  the rate of 
(645) eight per centum per annum: Provided, nevertheless, that the 

said parties of the first part, shall execute and deliver to the 
said party of the second part, a good and substantial bond, in the 
penal sum of five thousand dollars, conditioned to save the said party 
of the second part entirely harmless from any and all acts done now 
or hereafter by the said E. C. Wilson, as the administratrix of the 
estate of J .  L. Lineberger, details to be set forth in said bond. 

"It is the agreement of the parties hereto, that the manufactured 
goods, agreed to be delivered to  the said parties of the first part, are 
to  be such only as are manufactured by the firm of Lineberger, 
Rhyne & Co., said goods to  be delivered a t  the date of the execution 
of the deed of conveyance of the premises above described. 
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"In testimony whereof, we hereunto set our hands and seals the day 
and year above written. 

J. HARVEY WILSON, JR., (L. S).  
E. C. WILSON, (L. S) . 

(By J. H. Wilson. Jr., her Atto. in fact.) 
C. J. LINEBERGER, !L. S) ." 

"The terms of the above contract are duplicated and furnished both 
parties. 

"It is further agreed by the party of the second part, that the in- 
demnifying bond referred to in this contract, and to be giren to C. .J. 
Lineberger as administrator, shall be acceptable with the names of 
the parties of the first part signed thereto. 

J. H. WILSON, JR., 
C. J. LINEBERGER." 

The portion of the complaint which the plaintiffs relied on as a 
substantial allegation of performance of the covenant, was as follows: 

"Plaintiff's aver a readiness and willingness to  fulfil said contract 
on their part;  by giving the defendant their penal bond for his 
indemnity, whenever he is ready to perform said contract on (646) 
his part;  and hereby offer to perform any order made by this 
honorable Court, in that  matter." 

The answer, after denying that  the defendant was liable to account 
a t  all, proceeded as follows: 

"That the defendant has not turned over the assets of his adminis- 
tration to plaintiff, or given his note, with mortgage, as stipulated 
for, for the reason that  he has since ascertained that  there are still 
claims of considerable amount outstanding against the estate of the 
intestate. And he has since been sued for more than $5,000.00. That  
since said agreement was entered into, the plaintiffs have mortgaged 
all of their estate for more than it  is worth, as defendant is informed 
and believes, and should defendant be forced to pay over to them 
the amount in his hands, and judgment should be given against him 
for these claims, the defendant would lose said amounts." 

The answer did not contain any allegation that  the plaintiffs had 
not performed their covenants. 

The case has been repeatedly before the Court, and is reported in 
82 N. C., 412; 83 hi. C., 524; 84 N. C., 836; 88 K. C., 416, and 92 
N. C., 547. 
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WILSOX v. LINEBERGER. 

Mr. John Devereux, Jr., (Messrs. Jos. B. Batchelor and Geo. E. 
Wilson, were with him on the brief), for the plaintiffs. 

1Wr. W. P. Bynum, (Mr. R. W. S'a~zdifer, also filed a brief), for the 
defendant. 

SXITH, C. J. The covenant, the specific performance of which, as 
a means of enforcing a lien upon the real estate described in the 
pleadings is demanded, embraces two distinct interests, one wholly 
personal to  the contracting parties, the other the trust estate com- 
mitted to  the joint administration of the feme plaintiff and the de- 
fendant. The payment of the deferred purchase money for her share 
in the land sold, is to be secured by the conveyance of the estate of 

the debtor, thus charged, by a mortgage deed, while the de- 
(647) fendant, left in charge of the trust estate of the deceased 

intestate, J. L. Lineberger, is forthwith to render an account 
of his administration, execute to his associate, the feme plaintiff, his 
note, bearing interest a t  the rate of eight per cent., payable in two 
years, and to be secured in like manner by mortgage of the same 
land. Preliminary to  the ascertainment of the sum for which the 
defendant would be liable, i t  became necessary to  have the partner- 
ship settled, whereof the intestate was a member, in order that his 
portion, as well as what was due under the guardianship cominitted 
to  the defendant, might be entered as credits upon the administration 
account proper. The protracted and complicated controversies which 
had to be, and have been, settled, during the progress of the cause, 
have grown out of the administrations, and have necessarily delayed 
the execution of so much of the contract, as related to the ascertaining 
of the value of the assets of the intestate for distribution to the par- 
ties entitled. During this period, the duties common to both, acting 
as trustees under their joint appointment, have rested upon one, and 
the funds have not had the joint care and supervision intended. As 
understood by the plaintiffs, the obligation of the defendant covers 
the two preliminary, as well as the final accounts to be stated. 

Not only does this arrangement comprehend the retirement of the 
administratrix from the management, with a ~ i e w  to her being ab- 
solved from responsibility in the premises, but the mixing up of per- 
sonal and trust matters in one and the same contract, may possibly 
lead to  antagonism, a result not sanctioned in a Court of equity, and 
we may repeat what is said in N .  C. R. £2. Co. v. E7ilson, 81 N. C., 
223, '(The law frowns upon any act on the part of a fiduciary, which 
places interest in antagonism to duty, or tends to that result." 

It is in this aspect of the case, we used the language repeated in 
the opinion now under review. "We are not prepared to  uphold the 

546 



N. C.] FEBRUARY TERM, 1886. 

contract in this feature, as one entitled to  a specific performance, if 
its validity were now open to question." Such equitable relief 
is not of positive right, to be demanded, but i t  is afforded under (648) 
general rules of equitable action, it is true, in the exercise of 
a sound discretion, by the Court. 

But aside from this, without needless repetition, we adhere to the 
reasoning pursued in the opinion, and now called in question, upon 
which the Court refused to decree a specific execution of the contract 
upon the first hearing of the appeal. Notwithstanding the able and 
exhaustive argument, and copious learning brought to  bear upon the 
point, our convictions remain unchanged of the effect of the absence 
of averments necessary in sustaining the present claim, and which 
are not, because of their essential nature, waived by pleading over, 
as now contended. 

We therefore adhere to  our former ruling, and affirm the judgment. 
Affirmed. 

IV. G. EGERTON, ADMINISTRATOR. V. CHAS. CARR ET US. 

Deed-Construction-Trust-Evidence. 

1. The intestate of plaintiff executed the following instruments: "The follow- 
ing uotes I leave in trust with my son-in-law. Elias Carr, to be equally 
divided between my daughters, Sf. H. H., Y. V. W. and P. D. ii.. after my 
death," etc., which was duly proved and registered; I t  was  held, that  
the instrument was, in form and effect, a deed of conveyance, operating 
a t  once, and that  i t  was irrevocable. 

2.  Such instrument operated to pass a present equitable interest to the de- 
fendant Carr, coupled with a trust, which can be enforced against him 
when the time for division of the fund arrires. 

3. The technical rules relating to land, TI-hich require a legal estate in the 
trustee, to which the trusts may adhere, do not apply to unendorsed notes 
for money, especially since, under our present system, the equitable owner 
must sue on them in his own name. 

4. The near relationship of the parties furnishes a sufficient consideration. if 
one was necessary ; and acceptance of the trust by the trustee furnishes 
a consideration for  its enforcement against him. 

5. The deed creates a n  emecuted, a s  distinguished from a n  emecutory, trust, 
and leaves nothing further to be done, except to distribute the fund among 
the  cestui  que t rus t .  

6. When the character of the instrument, upon inspection, is left doubtful, 
par01 evidence is  admissible to show the intention of the maker. 
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(649) CIVIL ACTION, tried before Phillips, Judge, a t  Fall Term, 
1885, of the Superior Court of WARREN County. 

On the 13Lh day of March, 1880, Maria A. Kearney, the intestate 
of the plaintiff, being the owner of sundry notes for the payment of 
money, which had been before placed in the hands of the defendant, 
as her agent, executed the following instrument in writing, in reference 
thereto: 

"The following notes I leave in trust with my son-in-law, Elias 
Carr, to be equally divided between my daughters Martha H. Harris, 
Valeria Virginia Williams and Polly Dawson Alston, after my death, 
to-wit: 

1st. Against M. K. Willian~s, dated June 7th, 1879, for $60. 
2d. L !  L  L  I I " Oct. 1st) 1875, for $200. 
3d. 1 L  L  1  L l  " Aug. 12th, 1874, for $200. 
4th. L l  1 1  L l  " Oct. 15th, 1874, for $200. 
5th. " L I  ( 1  " June 3d, 1875, for $150. 
6th. L L  L L  ( I  " Dec. 20th, 1877, for 860. 
7th. " Lucy E. Polk, " Oct. 8th, 1877, for $200. 

Witness my hand and seal, this 13th day of March A. D., 1880. 
(Signed) M.~RIA h. KEARNEP, [Seal]. 

Witness: S. D. TWITTY." 

The instrument was proved by the oath of the subscribing witness, 
on August 15th, 1884, and registered soon after. 

At the time of the execution, the maker expressed to the defendant, 
then in possession, her wish that the notes should be kept by 

(650) him until her death, and then delivered to the parties named. 
The notes were payable to her, and remained unendorsed. 

She never applied to the defendant for these papers, but subse- 
quently gave him another bond for about $1,100.00 against Parker, 
Watson & Co., as to which she said she wanted to make a further 
trust. The intestate died in 1883. The defendant has caused new 
notes be executed in renewal, which with that orally delivered to him, 
he still holds, and refuses, on plaintiff's demand, to surrender or 
account for to the administrator. 

This action is for the recovery of the notes specified in the writing, 
or their value, or of those substituted in the place of the original and 
to the issue: "Is the plaintiff the owner of the notes or bonds set 
forth in the pleadings?" The jury under instructions of the Court, 
answered "Yes." 

From the judgment rendered according to the verdict, the defend- 
ants, among whom are the three named daughters, appeal. 
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Mr. L. C. Edwards, for the plaintiff. 
Mr. Jos. B. Batchelor, (iMr. John Devereux, Jr., u!as with him on 

the brief,) for the defendant. 

SMITH, C. J. (after stating the facts). To be effectual, the sealed 
instrument can operate only in one of three ways, either: 

I. As a testamentary disposition of the fund; or, 
11. As a gift inter vivos of i t  to a trustee, for distribution among 

the intended beneficiaries, a t  the donor's death, the interest mean- 
while accumulating; or, 

111. As a donatio causa mortis, revocable during the donor's life, 
which partakes of the nature of both. 

I .  It cannot be upheld as a testamentary disposal of the notes, 
for the single sufficient reason, that  i t  has not the required number 
of attesting witnesses; as a will whether professing t o  pass real or 
personal estate, must be made in the presence of not less than two 
subscribing witnesses, nor has i t  the requisite of a holographic paper. 
The Code, Sec. 2136. 

11. It is not a gift causa mortis, for this must be given in (651) 
prospect of approaching death, and not only was the donor not 
ill a t  the time, but she lived three years afterwards. 

A donatio causa mortis, is said by BATTLE, J., delivering the opinion 
in Overton v. Sawyer, 52 N. C., 6, to  be, "not a legacy, which requires 
the assent of the executor to  vest the legal title in the donee, but it 
is a gift made in contemplation of death, which upon delivery, passes 
the legal title a t  once to  the donee, upon condition to  be void if the 
donor do not die." 

111. If effective in passing an equitable interest in the securities 
then held by the defendant Carr, (and the notes not being endorsed, 
none other could vest,) the instrument must be deemed to be a deed 
of conveyance, operating a t  once, and irrevocable, and creating an 
equity in the daughters, capable of being enforced, when the time 
for division among them arrived. The Court, on the trial, ruled that  
the writing, upon the face and in the light of surrounding circum- 
stances, was, and was intended to be, testamentary, and as i t  was 
legally insufficient to  operate as a will, i t  could not operate a t  all, 
and was void. The jury were accordingly directed to  find the issue 
in favor of the plaintiff, and such was their verdict. 

I n  passing upon the legal character and effect to be given to the 
act of the deceased in making the writing, we must not lose sight of 
the wholesome rule, which, in the language of GASTON, J., "requires 
the Courts to  be benignant in the interpretation of solemn and de- 
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liberate acts, so that  they may avail, if possible, rather than perish 
altogether." 

The execution of the instrument was careful, and with a well defined 
intent, not only conveyed in its terms, but orally made known a t  the 
time, to  make a present provision for conferring a future benefit upon 
the object of the donor's bounty. 

It purports to convert an agent into a trustee, and to attach trusts, 
which the defendant Carr, by his assent, accepts and agrees to dis- 
charge. The trusts involve the retention and management of the 

securities thereafter, not, as before, for the donor's benefit, and 
(652) under her control, but to  account for and pay over their accu- 

mulations, a t  her death, thus vesting a present right in the 
donees, to have the fund secured, but not t o  be put in their posses- 
sion, until the happening of a future specified event, which must 
occur, though a t  an uncertain day. 

The funds which the donor declares, "I leave" in the hands of the 
trustee, becomes his, to  hold and manage, and finally to divide among 
the daughters, for which ends an equitable interest a t  once is vested 
in him. 

The only feature which gives a testamentary aspect to  the paper, 
and upon which its nullity is made to depend, is found in fixing the 
period of enjoyment a t  the donor's death, while most of them point 
to  a present and inter vivos act. 

It is but a partial disposition of the intestate's estate. A person is 
designated to  manage the funds during her life, and whose functions 
cease with their deliverv over when she dies. while the functions of 
an executor begin, just where those of the trustee end. There is no 
reservation of authority or of interest i11 them thereafter, such as are 
implied in a gift causa mortis. These are the qualities of a deed 
rather than of a will, and no attempt is made to put the instrument 
in the form required for the latter. 

"It does not follow," we quote again from the opinion of the same 
learned Judge, delivered in Thompson v. McDowell, 22 N. C., 463, 
"because an instrument is to  produce important reszdts after death, 
that  therefore it  must be testamentary. To render i t  testamentary, i t  
is essentially necessary that  it should be made to depend on the event 
of death, as necessary to its own consurnmation." 

There were many features in the instrument, about whlch this was 
said, which were clearly testamentary, while there were others indi- 
cating action to  be taken during life, and it  was held to be a deed. 

The safest test for determining the character of a written paper, 
must be found in its provisions; whether i t  professes to be one or 
the other in name, is not a t  all conclusive. Henry's Executors v. 
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Rallard, 4 N. C., 397; Will and Test. of Belcher, 66 N. C., 51. (653) 
In  the latter case, the Court, in referring to  the other, in- 

advertently says the decision was that  the instrument was testamen- 
tary, whereas it  was upheld, not to  be a will, but a deed, the Couri; 
not having cognizance of the former. 

When the character of the instrument, upon inspection, is left 
doubtful, the intention of the maker may be ascertained by the aid 
of par01 evidence of surrounding circumstances. Robertson v. Dunn, 
8 N. C., 133; Clayton v. Liverman, 29 N. C., 92. 

Assuming, then, as we think to be manifest, that the instrument is, 
in form and effect, a deed, is there any legal impediment in the way 
of its operating t o  pass an equitable interest, coupled with legal power- 
in the defendant, and a trust which can be asserted against him? We 
do not see any such impediment. The technical rules relating to  
land, which require a legal estate in the trustee, to which declared 
trusts must adhere, are not applicable to  transfers of unendorsed 
notes for the payment of money, and more especially since under our 
present system, the equitable owner not only may, but must sue in 
his own name upon them to recover the rnonevs due. The Code. Sec. 
177; Abrams v.-cureton, 74 N. C., 523; Will& v. Gatling, 70 N. C., 
410. 

The relationship of the beneficiaries to  the donor, their mother, 
furnishes, if one were necessary, a sufficient consideration for the 
conveyance, as does the defendant's acceptance of the trust, an ade- 
quate consideration for its enforcement against him. 

The whole subject is elaborately exanlined in the notes to  EZliso?z 
v. Ellison, 6 Vesey, 656, as found in 1 White and Tudor's Leading 
Cases in Equity, 167, cited in the appellant's brief. 

But  the aid of a court of equity is not asked to enforce a duty 
assumed, and afterwards repudiated by the trustee, for he resists thl: 
plaintiff's demand, in order that he may execute that  duty freely to  
the cestui que trust, and carry out the donor's intent. The deed ib 
an  executed, in distinction from an executory instrument, and accom- 
plishes its purpose by a direct transfer of the notes, and leaves 
nothing further to  be done, except the distribution among the (654) 
objects of the donor's affection and bounty. 

The action is predicated upon the absolute nullity of the deed, or 
a supposed reserved power of revocation in the donor, or upon ths  
idea that  if the instrument cannot prevail as a testamentary dis- 
position, i t  shall fail altogether. We do not concur in either view. 

There is error, and there must be awarded a venire de novo, and in 
order thereto this will be certified. 

Error. Reversed. 
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Cited: Ivey v. Cotton iWills, 143 N.C. 194; Chapman v. McLaw- 
horn, 150 N.C. 167; I n  re Southerland, 188 N.C. 328; Fawcett v. Faw- 
cett, 191 N.C. 681; Bank v. Sternberger, 207 N.C. 819. 

E. J. SELLARS, ADMIKISTRATOR, v. THE RICHMOND & DAST'ILLE RAIL- 
ROAD COMPANY. 

1. The existence of negligence. upon a given state of facts, is generally to be 
ascertained and declared by the Court, but cases may occur, where facts 
are  so inseparably mixed in giving a complexion to the result, a s  to re- 
quire submission to the jury. 

2. Where there is a junction of two roads, one using the track of the de- 
fendant, and the defendant provided a switch a t  the junlcture, which 
always kept its track open and in good condition; I t  was 7~eld ,  that  the 
defendant was not required to keep a watchman or guard a t  the switch. 

3. While the highest degree of care is required of railroads, i n  providing 
against accidents which may be foreseen, they are  not required to  provide 
against such a s  no reasonable degree of foresight would suppose likely 
to happen. 

4. To render the defendant liable, the injury must be the natural and probable 
consequence of the negligence, such as  under the circumstances, ought to 
have been foreseen by the wrong doer, as  the natural consequence of his 
act. 

5. Where one railroad corporation allows another to use its track by run- 
ning its own trains over the consenting companies road, and thus exer- 
cising the franchise of the latter, such consenting company remains liable 
for the negligence of the servant of the other company, as  much a s  i t  
would be for that  of its own. 

6. This principle does not extend to cases where the cars of the other company 
are not rightfully on the defendant's road. 

7. Where the defendant road allowed another to use its track for a short 
distance in  getting to a station, and some cars on the road became de- 
tached from a train, and run on the defendant's road, in consequence of 
which a n  accident occurred, and the plaintiff's intestate was killed; I t  
was he ld ,  that  the defendant --as not negligent, and the action would 
not lie. 

(655) CIVIL ACTION, tried before Shipp, Judge, and a jury, a t  Fall 
Term, 1884, of the Superior Court of MECKLENBURG County. 

The plaintiff's intestate, in the service of the defendant company as 
fireman, on the night of December 5th, 1882, was in that  capacity, 
on one of its trains running towards Spartanburg, in South Carolina, 
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a t  a speed of twenty miles an hour, when, about a mile and a half 
distant from that place, i t  came in contact with two loaded flat cars, 
with such violence, as t o  shatter the engine, and so injure the intestate, 
that he died a week afterwards a t  his home in Charlotte. The track 
from this point to Spartanburg, ascends a grade of sixty or seventy 
feet to the mile, until reaching the depot, i t  finds a level of one 
hundred and fifty feet or more. Some two hundred yards before 
reaching the depot, the defendant's track is intersected by, and con- 
nected with that of the Spartanburg, Union and Columbia Railroad 
Company, which we shall for brevity designate by the word "Co- 
lumbia," and thence to the depot, the road is used by both. At the 
junction, a safety switch was placed and maintained by the latter, 
for its own convenience, of such construction, that i t  never interfered 
with the running of the trains of the defendant, and was temporarily 
displaced by the Columbia company, to admit the passage of its cars 
on the defendant's track, when necessary. No switch tender was 
required for re-adjustment, and the presence of a watchman dispensed 
with, to prevent derailment from its displacement. 

The ascent from the switch on the Colunlbia track towards Main 
street, was still steeper, and for half a mile was a t  a grade of about 
ninety feet to the mile. The switch has long been in use, and 
no inconvenience has resulted to the operations of the defendant (656) 
company. 

The two loaded lumber cars had been brought to Spartanburg by 
the defendant, and there placed in charge of officers and agents of 
the Columbia Company, for transportation over a portion of its road, 
and were removed on it, some distance from the junction, so that 
the defendant's employes had no longer any control over them. The 
engineer and servants of the Columbia company, being in exclusive 
possession of these cars, and two others of its own, found the power 
of the engine insufficient to move the four cars, forming a single train, 
further up the steep acclivity of their road, detached the former tm-o, 
and blocked their wheels to keep them stationary, until the other two 
cars could be drawn up. I n  order to exert the moving force of the 
engine to its fullest capacity, and make a fresh start, the slack had 
to be taken up by backing, in doing which the chocked cars were 
struck, the props behind their wheels displaced, and they commenced 
their downward descent towards the switch, pa,ssing which they as- 
cended the slope of the defendant's road, until the momentum ac- 
quired being exhausted before arriving at  the level of the depot, they 
commenced the retrograde movement which carried them by the 
switch, and to the place where the collision occurred. 
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A brakeman attached to the Columbia moving train, when he ob- 
served the retrograde motion of the blocked cars, ran "with all his 
might," as he expresses it, to  the switch, to  arrest the return of the 
loosed cars, but they had passed it  before he got there, and were 
proceeding on their course. 

The colliding train was due a t  Spartanburg a t  8 p. m., and while 
the precise moment of striking is not stated, it would seem to have 
been just about the time when the lumber cars came to a stand-still. 
The night was so dark that  an object of their size was visible to the 
lookout on the colliding engine, only when about one hundred feet 
distant. These are the material and untraversed facts developed In 

the testimony heard a t  the trial. 
(657) There was a verdict and judgment for the plaintiff, and the 

defendant appealed. 

X r .  Plat t  D. Walker, for the plaintif. 
Messrs. R. D. Johnson. C. 144. Busbee and F. H. Busbee (114essr.s. 

D. Schenck and Chas. Price were with them on the brief), (or the 
def endnnt. 

SMITH, C. J .  (after stating the facts). If the action had been 
brought against the organization to  the misnianagement and inex- 
cusable negligence of whose servants the intestate's injuries, and con- 
sequent loss of life, are directly attributable, there would be no legal 
defence against its successful prosecution, and the recovery of dam- 
ages. But i t  is a different question, when the claim is asserted against 
the defendant. I ts  servants had no control over the cars, which had 
been delivered to the servants of the Columbia company, nearly an 
hour previous, nor could they exercise any authority over the action 
of the latter. The inquiry now is, wherein is found the acts or omis- 
sions of the defendant, or its employ6s, OUT, of which springs its 
responsibility to  the plaintiff's intestate, or to  the plaintiff, and how 
the negligence of the servants of the other company can be legally 
imputed to  the defendant, so as to  subject it to the claim for com- 
pensatory damages. 

The first issue submitted to  the jury was in this form: Was the 
death of the plaintiff's intestate caused by the negligence of the de- 
fendant? The response rendered being in the affirmative. 

The series of instructions asked for by the defendant, present the 
case in its different aspects upon the evidence, underlying all of which, 
is the comprehensive proposition, that  no negligence on the part of 
the defendant's servants is shown, entitling the plaintiff to  the re- 
covery of damages from it. This requires of us to examine the direc- 
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tions of the Court, and the grounds upon which the jurors were 
authorized to act, in imputing negligence to  the defendant's servants, 
for which their principal is liable. 

The Court instructed the jury. that there mas no negligence (658) 
in the defendant, in allowing the other Con~pany to  use their 
switch in making connection between the roads, to facilitate the inter- 
change of freight between them. "But," says the Judge, restating 
the evidence, and assuming the facts to  be as stated, "it was the 
duty of the defendant to have a watchman a t  that  junction, or some 
signal, provision, or appliance, to  prevent such accidents as this, and 
t o  provide for the safety of its employ&, such as the intestate, run- 
ning its trains upon the main track." 

The existence of negligence upon a given state of facts, is generally 
t o  be ascertained and declared by the Court, though cases may occur, 
in which they are so inseparably intermixed, in giving a complexion 
to the result, as to  require a submission to  the jury, and their general 
response, under appropriate instructions for their guidance from the 
Court. When the severance is practicable, as in this case, the Judge 
must declare the presence or absence of negligence in the transaction, 
as found by the jury, and i t  is a reviewable error, when he makes a 
wrongful decision in the premises. Now, was i t  the defendant's duty 
t o  have a watchman, signaI provision, or appliance a t  the junction, to 
guard against such an unforeseen accident as happened on this occa- 
sion? It was not necessary to prevent a derailment of its own trains, 
for i t  was a self-adjusting contrivance, that kept its track always in 
proper position. I t s  trains ran with the same safety over this, as 
over any other portion of its track, and the security to persons on 
them was in no manner jeoparded by the connection. 

Was a signal a t  this point more needed than elsemhere? Was it  
within the compass of reasonable foresight and sagacity, that such 
an  accident from such a cause, might take place, which ought to  have 
been provided for and guarded against? An obstruction night  be 
found upon any part of the road, but are watchmen to be distributed 
throughout its entire length, to  look out for such, and give timeIy 
warning to approaching trains? We do not think these carrier corpora- 
tions are held to such measure of responsibiiity, and their pub- 
lic usefulness mould be greatly impaired if they were, while (659) 
the highest degree of diligence and sagacity is expected in 
providing against accident which may be reasonably foreseen, in se- 
curing not only safe and substantial cars and moving force to propel 
them, but in preserving their road in good order, and free from appre- 
hended dangers over which their trains are to pass. 

555 
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Thus, in Hardy v. Railroad, 74 N. C., 734, when, after an un- 
precedented rainfall, a culvert was insufficient to  let the water pass, 
and in consequence, an embankment ten feet high was washed away, 
into which a passing train plunged, and the plaintiff's intestate suf- 
fered an injury resulting in death, i t  was decided that  there was negli- 
gence in not looking out, during the next ten hours, for injuries to  
the road-bed, that  might have been supposed to have been caused by 
the storm, and repairing the break, or signaling an approaching train, 
and thus averting disaster; and the principle was applied to  an em- 
ploy6 of the defendant. 

I n  Battle v. Railroad, 66 N. C., 343, two cars were left on a grade 
of the road, passing through the enclosed pasture lands of the owner 
of the mule, so insecurely fastened, that i t  would be easily set in 
motion. .A calf had been before killed by a similar escape of blocked 
cars, which was notice t o  the road of the danger. The lower car 
became unfastened, and, running down the slope, met and killed the 
mule, and the company was held to  be liable for the loss. I n  these 
cases, the neglect and want of care proceeded directly from the de- 
fendant's own servants, and consisted in positive acts of carelessness 
on their part. 

The principle is thus stated, as governing the relations between a 
company, and one sustaining injury from the spread of fire, caused 
by sparks igniting a lot of cross-ties on the side of its track: "To 
render the defendant liable, the injury must be the natural and prob- 
able consequences of the negligence; such a consequence as, under 
the surrounding circumstances, might, or ought t o  have been foreseen 
by the wrong doer, as likely to result from his act." Doggett v. Rail- 

road, 78 N, C., 305. 
(660) We have not been referred t o  any case in our own courts, or 

a well-considered adjudication elsewhere, that imposes so strin- 
gent a liability as is required to  sustain the ruling now reviewed. 
Public policy demands the enforcement of every just obiigation upon 
those public agents, who have in charge the property and persons of 
others, and we are not in the least degree disposed to relax them. Buc 
we are utterly unable, on the facts in this case, to  impute pecuniary 
or other culpability to  the defendant or its employ6s, in producing 
the disastrous results that  followed the escape of cars, not in their 
own charge, but wholly under the control of those of another and 
disconnected company. 

Appreciating this difficulty, the argument for the appellee, seeks 
to make the defendant liable for the want of care and vigilance in 
the servants of the other company, upon the ground of their being 
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permitted to use the defendant's track, pursuant to the ruling in 
Aycock v. Rail~oad, 89 N. C., 321, and supporting references, found 
on page 330. 

I t  is there held, upon authority and sound reason, that a company, 
permitting another company to use its track in running its own trains 
over the consenting company's road, and thus exercising the fran- 
chise of the latter, remains liable for the consequences of mismanage- 
ment, to the same extent as i t  would be for such mismanagement of 
its own servants in running its own tlains. 

The principle does not extend to the present case. The obstructing 
cars were not on the defendant's road by their consent, and their 
presence was an invasion of the defendant's proprietary rights. The 
small part of the track used by defendant's consent, from the junctioii 
to the depot, over which the descending cars passed, was not on this 
occasion, and lawfully, used by the defendant's permission, for the 
cars were running a t  random, under no control, and such use was 
never consented to; and besides, the damage was done on a part of 
the road which the Columbia Conipany had no authority or license 
to use, in a lawful manner even. 

-4s we have said, a guard was not needed for any purpose of (661) 
the defendant a t  the switch, for such a mishap could have no 
more been foreseen, than the intervention of a wilful and lawless act 
of aggression from a stranger could have been anticipated. 

Would a light or signal a t  the place have been of any avail in 
averting the catastrophe more than a mile distant? Was there any 
delay in the effort to give information of the danger to the coming 
train? What then, could have been done, which was omitted, after 
the cars started on their mission of ruin and death. to arrest their 
progress, or give warning to the train, so near the depot? We are 
unable to see how blame for the terrible result, certainly falling upon 
others, can attach to the defendant. 

There is error in this part of the charge as applied to the undis- 
puted facts, as understood and declared by the Court. 

We find it unnecessary to solve the interesting question of the 
plaintiff's right to maintain the action in this State, putting our deci- 
sion upon other grounds. The subject is touched on in Warner v. 
Railroad, ante, 250. 

There must be a new trial. Let this be certified to that end. 
Error. Reversed. 

Cited: Grant u. R. R., 108 N.C. 471; Emry v. R. R., 109 N.C. 592, 
613. 
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Printing Record. 

Where there n7as a n  honest misu~lderstandlng between counsel in  regard to 
making up the case on appeal. and the case had not been made up when 
the case was reached in this Court, the record haring been docketed with- 
out a case. and counsel for the appellant supposed that there was no neces- 
sity of printing the record until the case came up, but the appellee mored 
to dismiss. which was allowed. It wus held, a proper case to re-instate and 
allow the record to be printed. 

(662) MOTION by the plaintiff to re-instate an appeal on the docket, 
dismissed a t  the last Term because the record was not printed, 

heard a t  February Term, 1886, of the SUPREME COURT. 
The plaintiff in this case, had taken an appeal from a judgment 

rendered in the Superior Court of Orange County, to the October 
Term, 1885, of this Court, and when the case was called for argu- 
ment, on motion of the defendant's counsel, the appeal was dismissed, 
upon the ground that  the record had not been printed as required by 
rule 2, Sec. 11 (6) and (7 ) .  

At the close of the October Term, 1885, a motion was made by the 
plaintiff's counsel to reinstate the case upon the docket of this Court, 
and for a certiorari to the Clerk of the Superior Court of Orange, to  
send up a full and complete transcript of the cause, and a t  this Term, 
the motion of the plaintiff being called for argument, the plaintiff 
offered the affidavit of his counsel in support of his motion, the ma- 
terial parts of which are in substance: That he, the counsel, after the 
judgment in the Superior Court of Orange, in the spring of 1885, by 
agreement, was to  make out the statement of the case, and it  was his 
understanding, that  an indefinite time was given for making out the 
case on appeal. But the counsel having been engaged in causes in 
the adjoining counties, he postponed the making up the case until 
summer, when owing to long continued and severe illness in his 
family, he was compelled to  postpone it  again until the fall of 1885, 
when he made out the statement, and served it  on the opposing coun- 
sel, who refused to accept i t ,  and endorsed upon it, "that it had not 
been served in the time required by the statute." This was the first 
intimation had by the counsel, that there was a misunderstanding in 
regard to the time to be allowed to make up the case. He  then for- 
warded the statement to  his Honor, Judge Shepherd, who did not 
return it  in time for the call of the 5th district, and he did not con- 
sider, under the rules of the Court, that any part of the record should 
be printed, until the statement of the case was filed. That the plain- 
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tiff is now ready and able to have the record printed, and asks that 
case be reinstated on the docket. 

That a motion was made, supported by the affidavit of his (663) 
couneei, in Sovember, 1885, and again on the 23d of December, 
1885, to  have the case reinstated, and for a certiorari to be issued 
to the Clerk of the Superior Court of Orange, but both affidavits had 
been misplaced. 

The counsel for defendant filed an affidavit, in which he denied that 
there was any agreement as to the extension of time, and further 
stated that  Judge Shepherd, at  the close of the circuit where the case 
was tried, read in the hearing of the counsel or̂  both parties, a state- 
ment of the case as made by him, but the counsel of the plaintiff 
refused to accept i t  as the statement of the case, saying he had no 
right to make up the case, and that rather than accept his statement, 
they would prefer having no statement a t  all. The counsel for plain- 
tiff then presented to the defendant's counsel, the "case" as made up 
by them, which he refused t o  accept, because not made within the 
time prescribed by the statute. 

Messrs. A. W .  Graham,  John Manning and E.  C. Smi th ,  for the  
plaint i f .  

M r .  John  W .  Graham,  for the defendant. 

ASHE. J . ,  (after stating the facts). We do not think the plaintiff 
is entitled to the writ of certiorari. I n  fact, we do not see how it  
could benefit him, if issued under the circumstances, and he seems to 
have come to the same conclusion, for his counsel, in the affidavit 
filed in behalf of his client, does not ask for the writ, but only that 
the case be reinstated. 

There is some ground for this relief. There seems to have been 
an  honest misunderstanding between the counsel of the parties, as 
to an agreement for the extension of time to make up the "case on 
appeal,'' and then there was an untoward miscarriage in making up 
the appeal, in which the plaintiff was in no fault, and m-hen we add 
to this, the conclusion of his counsel, that there mould be no neces- 
sity for printing the record before the statement of the case 
should be put on file, we think the plaintiff has offered a (664) 
sufficient excuse for his apparent laches, and that  his case 
should be reinstated. -4nd i t  i s  so ordered. 

Motion allowed. 
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A. B. WARE AND WIFE r. A. R. XESBIT ET ALS. 

Evidence-Husband.and Wife-Privy Ezamiaation-Judge's Charge. 

1. Formerly, the privy examination of a feme cmer t  was held to give to the 
acknowledgment of her deed the sanctity of a judicial proceeding, but 
this has been changed by statute, and the acknowledgment and privy 
examination a re  now open to be attacked collaterally. 

2. I n  a n  action to impeach the deed of a married woman for duress, declara- 
tions made to her in the absence of the defendants are  competent, when 
they go to show essential facts laid before her, which induced her to 
execute the deed. 

3. Where no exceptions were taken t o  the charge in  the Court below, and li 
does not appear that  the trial Judge has made a n  error in  the law as 
laid down to the jury, exceptions to the charge made for the first time 
in this Court, will not be considered. 

4. Where i t  is found by the jury, that a mortgage executed by husband and 
wife, of the wife's property, was obtained by duress practiced on the 
feme, i t  is error to cancel the instrument entirely, but it  should still be 
left operative a s  to the husband's interest. 

CIVIL ACTION, tried before McKoy, Judge, and a jury, a t  Fall Term, 
1884, of the Superior Court of RUTHERFORD County. 

The plaintiffs, on the 16th day of August, 1877, executed their two 
joint notes under seal, in the aggregate sum of $335, to the partner- 
ship firm of A. R. Nesbit & Bro., which consisted of the defendants 
A. R. Nesbit, W. B. Nesbit, and W. J. Friday, in renewal of an in- 
debtedness, before contracted by the plaintiff A. B. Ware. At the 
same time, the plaintiff made a deed to the defendant Reuben Mc- 

Brayer, conveying an undivided one-ninth interest, belonging 
(665) to the feme plaintiff, in a tract of land descended from her 

mother, in trust to  secure and provide for the payment of said 
notes, and with a power of sale, to  be exercised when required by 
the creditor, in case of default, after November lst ,  of that  year. 
The notes not having been paid, the trustee sold the interest so con- 
veyed, a t  public sale, in March, 1878, and i t  was purchased by the 
defendant A. R. Nesbit, and a deed therefor made to him by the 
trustee. On February 6th, 1882, under certain proceedings instituted 
by the tenants in common for partition, and pursuant to a decretaE 
order in the cause, the entire tract was sold for $5,125.00; the corres- 
ponding fractional part whereof, represents the estate of the feme 
plaintiff in the land. 

The plaintiffs, in their complaint, allege that the execution of tlie 
notes and of the deed in trust, appropriating the feme plaintiff's in- 
terest in the land, was procured by extortion and pressure brought 
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to bear upon her, by the plaintiff's proceedings in an action against 
her husband, to force the result, and by which her own volition was 
paralyzed and overcome. These averments are denied in the answer; 
and from this conflict of statement was elicited the issue submitted 
to the jury, and by them, under instructions of the Court, found in 
the affirmative, to-wit: "Were the notes and mortgage deeds set forth 
in the complaint, executed by Esther Ware and A. B. Ware to Reuben 
McBrayer, under duress?" 

It was in evidence on the trial, that the plaintiff A. B. Ware, in 
the Spring of 1877, formed a mercantile co-partnership with one Dur- 
ham, and in April, purchased of the defendants Nesbit & Bro. five or 
six hundred dollars worth of goods, partly for cash, and partly on 
credit. In this way, his indebtedness originated, and to recover it, 
suit was brought, and the plaintiff A. 13. Ware arrested and held to 
bail, upon aflidavit of the defendant A. R. Nesbit, that the contract 
giving credit was superinduced by false and fraudulent representa- 
tions of the purchasers, as to his resources and means of payment. 
These imputed fraudulent representations were denied by the 
plaintiff. 

On examination of said A. B. Ware, testifying for the plain- (666) 
tiff, he was asked to stale the circumstances under which he 
was arrested. The defendants interposed an objection to the evidence, 
which was overruled, and the witness stated that he was arrested by 
the Sheriff of Cleveland County, on July 31st, 1878, and 011 giving 
bond, with surety, was released. 

Afterwards, the sureties told witness, that unless he compromised 
the debt, they would surrender him and send him back to jail. This 
evidence was also objected to, the defendants not being present, but 
admitted by the Court. His wife knew this fact. This was also 
received after objection overruled. Witness then testified that the 
feme plaintiff was present when the arrest was made, and knew that 
the sureties had threatened to  deliver him up to the sheriff; that she 
was in delicate health, with a babe about one year old a t  her breast. 

There was a judgment on the verdict, directing the bonds and 
mortgage to be cancelled, and the defendants appealed. 

Messrs. Jones and Hardwick filed a brief for the p l a i d f f s .  
Mr .  R. D. Johnston, for the defendants. 

SMITH, C. J. (after stating the facts). We reproduce so much of 
the testimony, as  shows the pertinency and bearing of the evidence 
to which exception was taken. It is quite manifest that what trans- 
pired and was known to the feme plrzintifl, was competent, in proof 
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of the agencies which are alleged to have been instrumental in bring- 
ing about that state of mind, in which her volition and moral freedom 
were lost or impaired. The declarations offered, are not merely such 
in their narrative form, but essential facts before the jenze, which led 
to acts, and which in elucidation of those acts, were ent~rely proper, 
as much so as her feeble condition and susceptibility to influence. The 
statement of the jeme plaintiff herself, in regard to  the circumstances 
under which she signed the notes and executed the deed, in which her 
own real estate was conveyed for their security and payment, are 

similar, but more in detail. It is thus set out in the case: 
(667) "The plaintiff Esther J. Ware, was then introduced as a wit- 

ness on her own behalf, and stated that  she was in delicate 
health a t  the time she executed the deed in question; had a child about 
one year old a t  her breast; that  the sheriff of Cleveland arrested her 
husband a t  his home in Shelby; that she was present when it was 
done, and was greatly excited; that after that  he gave his bond and 
was released. When it was started up again, my husband told me 
about it. Objected to and admitted." Exception by defendants. 

"It was admitted by defendants, that  the land was the land of 
Mrs. Ware; that  she consented to sign the deed under the fear that 
her husband would be sent to  the common jail, or she would not have 
signed i t ;  that  she owned the one-ninth interest in the lands in Ruther- 
ford County; inherited it  from her niother." 

Upon cross-examination, witness stated that  she was examined by 
Mr. T. D. Lattimore, Clerk of the Superior Court of Cleveland County, 
and told him she signed the same freely and voluntarily, and without 
fear or compulsion on the part of her husband, or any one else, as 
stated on the certificate; that  she mas perfectly milling to  convey her 
lands to  keep her husband from going to jail; that  she never saw 
the defendants, or any of them, and never had any conversation with 
them; that  last summer or spring, her husband told her that  a lawyer 
had said that  she could get her land back, and they then instituted 
these proceedings, to  get i t  back. 

There was much conflicting testimony offered for the defendants, 
and it  was sliom-11 that the clerk before whom the probate of the deed 
was taken, fully explained its provisions to  the plaintiff Esther, and 
that,  as is set out in the official certificate, i t  was acknowledged by 
her to  have been voluntarily executed. 

The Court charged the jury as follows: 
"A married woman's land can only be conveyed by deed, executed 

by herself and her husband, and done freely and voluntarily, and 
without any force or fear of her husband or any other person what- 

562 
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soever, and this is perpetuated and conipleted under our laws, 
by her privy examination, before the Clerk of Superior Court, (668) 
as in this case. 

"When a deed signed by both husband and wife is acknowledged 
before the Clerk, and he takes the privy examination, then this is a 
judicial determination, and can only be set aside for duress, force, 
fear, fraud, or false and fraudulent representations on the part of 
those for whose benefit the deed was made. That the deed was made 
to keep her husband from going to jail. is not that duress which 
would avoid a deed, if she preferred to execute this mortgage, rather 
than have her husband go to jail. It can only be avoided from force, 
or fear, or wrong done to bring about the arrest or unlawful act, 
which was calculated to  delude or deceive or mislead her about the 
truth of the transaction. 

If the defendant Kesbit & Bro. had a bonn fide claim against A. B. 
Ware, and upon that,  sued out an arrest and bail, and took A. B. 
Ware into custody, and he gave bail for his appearance a t  Mecklen- 
burg Court, and A. B. Ware interceded with his wife, by fair and 
honest representations, and without force or putting her in fear, she 
made and executed with her husband, a mortgage on her own land 
to secure the debt, with a full knowledge of the facts, and to procure 
the release of her husband, then there would be no duress. Duress 
is some act that  takes away the free will of the wife, or deception by 
false and fraudulent representations, used to attain the execution of 
the mortgage. If the Kesbits resorted to the arrest and bail, when 
not entitled to  that  remedy, and either by false statements or fraudu- 
lent acts, procured the arrest of the husband, or if the arrest was made 
with the unlawful purpose to procure the mortgage, and by that in- 
strumentality operated upon the mind of the wife, so as to  wrong- 
fully put her in the position of choosing between the inlprisonment 
of her husband, or executing a mortgage on her land to secure the 
debt, then the false statements and wrongful arrest of the husband, 
and thereby obtaining the mortgage in order to  secure the debt, would 
be duress." 

Certain written instructions were asked by the appellants (669) 
when the testimony was concluded, but were withdrawn after 
the delivery of the general charge, and are not in the record. 

The directions to  the jury as to the law, are quite as favorable to  
the defendants as they can ask, and the ferne plaintiff is held to  a 
rigid accountability, scarcely less than if she were a feme sole, for 
her acts, and the disability of her condition, affords her as little pro- 
tection from their consequences in the execution of her deed. 
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Formerly, the acknowledgement of execution of a deed by a mar- 
ried woman, with her privy examination, was held to  give to  it  the 
sanctity and conclusiveness of a judicial proceeding, but i t  is other- 
wise now, and her deed, like that  of her husband, is now exposed t o  
impeachment, on the same grounds as his. Jones v. Cohen, 82 N. C., 
75. The present is an impeaching action, having for its object, the 
annullicg of what was done by the plaintiff, and her restoration to  
her former rights. 

There was no instruction asked that  there was no evidence of the 
duress alleged, and this point is not before us. S o r  can we notice the 
defects imputed to  the instructions given, for no correction was sug- 
gested-none pointed out,-and the appellants seem to have been 
content with the entire charge. There is no false proposition of law, 
in itself considered, which will warrant an exception first taken in this 
Court, as said in Fry v. Currie, 91 K. C., 436, and other subsequent 
cases. 

There is no error in the record, and the judgment must be affirmed, 
except in so far as i t  directs the cancelling of the notes and deeds, 
which remain effective, so far as the said ,4. B. Ware is individually 
concerned, and are inoperative only as to the feme plaintiff. 

Modified and affirmed. 

Cited: Ferebee v. Hinton, 102 N.C. 105; Edwards v. Bowden, 107 
N.C. 61; Spivey v. Rose, 120 N.C. 166; Butler v. Butler, 169 X.C. 591; 
Lee v. Rhodes, 230 N.C. 193. 

*THOMAS D. HOLLY AKD D. BELL, EXRS. V. QALLIE D. HOLLY ET ALS. 

Will, Construction of-Negotiable Note, Presumption of Ownership- 
Rents-Reversion. 

1. By his will the testator bequeathed as  follows: "I hereby give, remise and 
leave to my brother W. J. H., al l  claims and demands of whatever kind I 
may have against him a t  my death ;" Held, that this bequest did not em- 
brace two notes which were found among the testator's papers a t  his 
death, executed by G.  W. W., payable to W. J. H., and not endorsed. 

2. The possession of a n  unendorsed negotiable note, raises a presumption of 
fact a s  between the holder and payor, that  the holder is the owner. But  
this presumption does not arise a s  between the holder and the payee, who 
has the legal title. 
- 

*SMITH, C. J., did not sit a t  the hearing of this case. 
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3. Another clause of the will was a s  follows: "I give and devise my Willow 
Branch farm and fishery * * * to my nephew T. D. H., his heirs and 
assigns." The testator before his death leased the fishery by articles 
inter partes to J. W. and J. N., for two years, with a right to the lessees 
to continue the lease for five years, they agreeing to pay a n  annual rent 
of $50@-the payments to be made 1st  of June  of each year. No separate 
bond was taken for the rent of each year;  Held, that  the rent which, be- 
came due after the death of the testator followed the reversion to the 
devisee. 

CIVIL ACTION, tried a t  Fall Term, 1885, of the Superior Court for 
BERTIE County before Connor, Judge. 

The facts were as follows: 
The purpose of this action, is to  have certain clauses of the will of 

Augustus Holly, deceased, construed. It appears that he died on the 
27th day of May, 1882, leaving a last will and testament, which was 
duly proven. 

Sundry bequests are made by the will, and among then1 one in the 
following words: 

8. "I hereby give, devise and leave, to my brother, William J. Holly, 
all claims and demands of whatever kind I may have against him a t  
my death." 

At  the time of the death of the testator, he had in his posses- (671) 
sion two single bonds-one of $500, and the other for $1,000; 
each executed by George W. Womble, and made payable to  William 
J. Holly. The latter clainx these bonds as his property. 

The case upon appeal for this Court, states that  the following issue 
was submitted to  the jury: 

"Were the Womble notes, described in the complaint, the property 
of Wm. J .  Holly a t  the death of Augustus Hol!y?" 

"Upon this issue, the plaintiff introduced the notes themselves, under 
seal, payable to  Wm. J. Holly or order, not endorsed, but which It 
was admitted were found by the executors of Augustus Holly, a t  his 
death, among his papers. The will of the said Augustus Holly was 
also in evidence. No other evidence was before the Court. Upon this 
evidence, the Court instructed the jury to  find the said issue in the 
affirmative." 

To  the instruction thus given, the residuary legatee excepted. 
The fourteenth clause of the will is as follows: 
14. "I give and devise my Willow Branch farm and fishery, and my 

Union Mill and mill site, and my lands known as Piny Woods Lands, 
to  my nephew, Thomas Holly, his heirs and assigns." 

Before his death on the 25th day of October, 1881, the testator, 
by articles of agreement inter-partes, leased to  John Wilson and 
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Josiah Mizell, the "Willow Branch Fishery," mentioned in the devise 
above set forth, for the term of two years, with the right in the lessees 
t o  continue the lease for five years, and the lessees, on their part, 
stipulated to  pay an annual rent of $500, the first payment to  be 
made on the first day of June, 1882, and the subsequent rents to be 
paid in June of each succeeding year during the lease, but no separate 
bond or note was taken for the rent so agreed to be paid. The rent 
for the first year was paid before it was due, to the testator, in his 
lifetime. 

The devisee named, insisted that  the rents mentioned in the lease, 
went with the land, and came to him as part of the reversion, 

(672) by virtue of the devise. The Court so held, and the residuary 
legatee excepted. 

The Court advised and directed, that the bonds mentioned belonged 
t o  William J. Holly, and that  the rent for the Fishery passed to the 
devisee, Thomas D. Holly, and the residuary legatee appealed to 
this Court. 

Mr. John Gatling, for plaintiff. 
No counsel for defendant. 

MERRIMON, J. ,  (after stating the case). The case states, that t h ~  
notes under seal in question, payable to  William J .  Holly or order, 
and unendorsed, were found among the papers of the testator at the 
time of his death, and this and the will, constitute all the evidence in 
respect to  the ownership of them before us, and all that  we are a t  
liberty to consider in passing upon the first exception of the appellants. 

I n  view of the evidence, the terms of the bequest recited above do 
not embrace these bonds. They did not, upon their face, nor in any 
legal or equitable aspect of them, constitute any claim or demand, in 
whole or in part, of any kind, in favor of the testator, and against 
William J .  Holly. So far as appears, they were made payable to 
him or his order, but he did not endorse them, nor did he promise or 
oblige himself to  become responsible for, or to pay them, or any part 
of them. in any contingency, nor is there any presumption that he 
did. Of themselves, they constitute no claim against him. The be- 
quest embraces only "claims and demands" against him. He is not, 
therefore, entitled to  the bonds as part of the bequest to  him. 

Then, did the bonds belong to the estate of the testator? Accepting 
the  evidence as true, this question must be answered in the negative. 
The testator was prima facie the owner of them, except as against 
the payee who held the legal title to  them. Robertson v. Dunn, 87 
IST. C., 191. 
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Unquestionably, the complete equitable title to, and the sub- (673) 
stantial ownership of, a note or bond, negotiable by endorse- 
ment, may, without endorsement, be passed by the payee or obligee, 
to another person, by a sale and delivery thereof, and in this State, 
the purchaser thus becomes so thoroughly the owner, tha t  a n  action 
upon the note or bond so transferred, can only be maintained in the  
name of the real or equitable owner. The Code, Sec. 177. Andrews 
v. McDaniel, 68 N. C., 385; Alexander v. Wriston, 81 N. C., 191. 

As the substantial interest in the note or bond may thus pass t o  
the  purchaser without endorsement, and he may collect i t  without 
action, or sue for the same in his own name, or sell i t  again, and i t  
may thus be sold to  different persons indefinitely, a just .and reason- 
able presun~ption of fact arises, tha t  the person in possession of it, is 
the substantial and equitable owner thereof. Such presumption is not 
conclusive, but i t  is sufficiently strong to put the person claiming i t  
adversely to him in possession thereof, to proof to rebut the presump- 
tion, except tha t  this does not extend to him to  whom i t  was made 
payable, and who, therefore, in the absence of endorsement holds the  
legal title. The possession and claim is evidence of ownership. 

Such a presumption seems necessary and expedient, under the present 
method of civil procedure in this State, which require civil actions 
generally, to  be prosecuted in the name of the real party in interest, 
and tha t  the legal and equitable rights of litigants shall be adminis- 
tered in  the same action, when need be. 

I n  Jackson v. Love, 82 X. C., 405, the Chief Justice, discussing the 
subject now under consideration, said: "This recognition of equitable 
ownership of a negotiable bond or note, as property, seems to  place 
i t  upon the footing of other personal property, and admits the appli- 
cation of the rule, which infers title from possession, until the pre- 
suniption is met and overcome by rebutting eridence." H e  further 
said, tha t  "the Judge in the Court below held, tha t  the denial in 
the answer, of the plaintiff's title, had the effect of requiring from 
him, proof beyond and in addition to  the production of the 
note. I n  this we think he misconceived the legal effect of the (674) 
conflicting pleadings. The denial destroys the force of an allega- 
tion, and puts the controverted facts in issue. It would do the same, in 
case the endorser or bearer brought the action in his own name. But  
in neither case is the denial evidence against, nor the plaintiff's allega- 
tion evidence for, the truth of the disputed fact, to  be considered by 
the jury. The issue is eliminated and presented in the form of a 
simple inquiry as to the plaintiff's ownership of the note in suit. The 
burden of proof rests upon him, and upon the authorities, the pre- 
sumptive evidence is furnished, when the note is produced and read 



I N  T H E  SUPREME COURT. [94 

in support of his title. As there was nothing shown to repel its force, 
the presumption should have prevailed, and the plaintiff was entitled 
to  the verdict." That  case is very much in point here. 

We therefore think the Court properly instructed the jury to find 
the issue submitted to them in the affirmative. Prima facie, the bonds 
belonged to the testator in his lifetime, except as against the payee 
who had the legal title. 

The second exception is untenable. The lease was for years, and 
in the articles of agreement creating it, the lessees expressly covenanted 
to  pay to the lessor an "annual rent" of $500. 

Obviously, i t  was not the intention to  create a debt due from year 
to  year, distinct from and without regard t o  the lease. The latter, 
and the rents agreed t o  be paid, were of each other, and were in- 
tended to go together; the one was not distinct from the other. 

I n  such case, i t  is settled, that  the rents that  come due after the 
death of the testator, follow the reversion to the devisee. Kornegay 

'zxon v. v. Collier, 65 N. C., 69; Rogers v. Mck'enxie, Ibid., 218; A?' 
Cofield, 24 N. C., 301. 

Let this opinion be certified to  the Superior Court. I t  is so ordered. 
No error. Affirmed. 

Cited: Thompson v. Onley, 96 N.C. 13; Ballinger v. Cureton, 104 
N.C. 478; Triplett v. Foster, 115 N.C. 336; Johnson v. Gooch, 116 
N.C. 68; Vann v. Edwards, 130 N.C. 72; Worth v. Wrenn, 144 N.C. 
663; Timber Co. v. Wells, 171 N.C. 265; Pate v. Gaitley, 183 N.C. 263; 
Hayes v. Green, 187 N.C. 777; Mercer v. Bullock, 191 N.C. 217; Per- 
kins u. Langdon, 231 N.C. 390. 

Ferry-Damages-Highway-~Yavigable Stream-Penalty. 

1. The franchise of keeping a public ferry is so incident to riparian ownership, 
that  i t  can be granted to none but those who own the land a t  one of the 
termini, unless such proprietor refuse to exercise it, when i t  may be 
granted to another, upon his making compensation to the owner, and this 
is so, even when the termini are  public roads. 

2. Every subtraction from the profits of a ferry, by conveying its customers 
over the stream, with or without charge, is a n  injury for which a n  action 
will lie. 
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3. I n  such case, it is the diminution in the number of customers who would 
use the ferry, and the consequent reduction of tolls, which is the measure 
of damages recoverable against such wrong-doer. 

4. The essential elements of a ferry franchise, is the exclusive right to trans- 
port persons, with the horses and vehicles and such persoual goods a s  
accompany them, from one shore to the other. 

5. A pubLic ferry is  protected by the statute. The Code, Sec. 2049, from all 
interference with the proper enjoyment and use of the franchise by the 
erection of another ferry. 

6. Navigable waters, constituted a s  highways, a re  not ascertained here a s  in 
England, by bhe extent of the ebb and flow of the tide, but for their 
capacity fo r  floating boats used a s  instrumellits of commerce. 

7. Such waters do not lose their character a s  navigable, because interrupted 
by falls, if they can be used for the purposes of commerce both above and 
below. 

8. The essential idea in a ferry, is the crossing of a stream or  other body of 
water from shore to shore. 

9. The public have the right to the use of navigable streams, oihich are  used 
a s  highways, in passing up land down it, from one point to another. 

10. 9 court of equity will never enforce a penalty, although it  be imposed by 
a statute, and a party who seeks relief in a court of equity in a case for 
which the statute has provided a penalty, must seek only his actual 
damage. 

11. Where the plaintiff granted a ferry franchise from two points, opposite 
each other, on a large stream, it  was held, that  he  could not enjoin and 
recover damages from a party who used the stream a s  a highway i n  
conveying freight from points up the river, although one of these points 
was within the statutory distance of five miles. 

MOTION to continue a restraining order to the hearing, in a (676) 
case pending in the Superior Court of NORTHAMPTON County, 
heard by Phillips, Judge, at  Chambers in Jackson, on October 16t11, 
1885. 

The plaintiffs, W. E. Broadnax and E. W. Wilkins, the other plain- 
tiff being their lessee, are the owners of a ferry, which for more than 
fifty years has been operated by their ancestors and themselves across 
the Roanoke river a t  Gaston, between its opposite banks in Halifax 
and Northampton counties, terminating at  public roads in each. It 
is recognized as such, and the tolls are regulated by the county au- 
thorities. The Roanoke is a large stream, navigable for more than 
forty miles above Gaston by boats of light draught, but obstructed 
below by a rock bottom, projecting towards the surface, over which 
the waters rush and fall in rapid descent, until a t  Weldon 12 miles 
below, they become smooth and quiet, and are again navigable. 

The defendants own batteaux, which are propelled by poles up and 
down the river, and are employed in conveying freight, from a point 
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near the warehouse of the Raleigh and Gaston Railroad Company, a 
short distance below the ferry landing, on the south bank of the river, 
receiving and delivering such freight a t  various landing places above, 
for forty miles in this State, and in Virginia, some fourteen or more, 
for the transportation of which they make charges and receive com- 
pensation. 

All the points on the river, touched by the boats for transportation 
purposes, are more than five miles above the ferry, except one, known 
as Mason's Landing, which is distant about two miles, and the de- 
fendants' business consists mainly in conveying supplies, brought on 
the railroad for farmers and other residents near the river, and farm 
products received for delivering to  the said road, for further transpor- 
tation to  markets on the seaboard. The testimony is abundant, to 
the convenience of the defendants' line by water, and to the burden 
of land transportation by wagons, to  any other accessible point of 
communication with railroads. The boats of defendants make t r im 
up and down the river, from two times a week, to a less number, 

according to the distance they have to  go, and the amount of 
(677) freight to  be carried. These batteaux draw, when loaded, 

eighteen inches of water, and have capacity for twenty bales 
of cotton of four hundred and fifty pounds each. 

Voluminous evidence, in the form of affidavits, mas read before the 
Judge upon the hearing of the plaintiffs' application for a restraining 
order, to  operate until the trial of the cause, as to the effect of the 
defendants' line of transportation, in subtracting from the tolls of the 
ferry, and as to how much of the freight, but for its interference, would 
have found its may to the railroad over the ferry, and was in conse- 
quence lost. There was formerly a railroad, connecting with the 
Raleigh and Gaston Railroad a t  Gaston, and leading thence towards 
Petersburg, a t  its junction with the Petersburg and Roanoke Railroad, 
but i t  has for many years been discontinued. Upon the hearing of 
the plaintiffs' motion, the Court granted an injunction against the 
defendants' operating between the starting point and Mason's Land- 
ing, or any other landing place within five miles of the ferry. 

From this order the defendants appeal to  this Court. 

Mr. C. M.  Rusbee,  for t he  plaintiffs. 
Mr. W .  H .  Day ,  for t he  defendants .  

SMITH, C. J .  (after stating the facts). The franchise of keeping a 
public ferry, and demanding toll for transportation, resides in the 
State, and is so incident to  riparian ownership, that i t  can be granted 
to  none others than those who own the land a t  one or the other of its 
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terminal connections, unless such proprietor or proprietors refuse to  
exercise i t ;  when i t  may be conferred upon another, u-110 can only 
obtain the right to  use the soil for the purpose, by making compen- 
sation, and this even when those termini are public roads. Pipkin v. 
Wynn, 13 N. C., 402. This right to  demand tolls in operating a ferry, 
sanctioned by the county authorities, with whom the power to 
establish it  is deposited, exists a t  the common law, and every (678) 
subtraction froin its profits, by carrying its customers over the 
stream, for or without charge, is an injury for which an action will lie. 
It is the diminution in the number of customers that  would use the 
ferry, but for the interference, and reduction of tolls, which measure 
the damages recoverable against the wrong doer. So, by the common 
law, it  was necessary to show "that the termini of the plaintiff's ferry 
were between the points of such person's departure and destination, as 
were in his route, and would have been passed by him, but for the 
defendant's wrongful interference." PEARSALL, Judge, in Taylor v. 
W . & M . R . R . C o . , 4 9 N . C . , 2 7 7 .  

To  remove difficulties in the way of proofs, the General Assembly 
passed an Act by which it  is provided, that  if any unauthorized 
person shall pretend to keep a ferry, or to  transport for pay any 
person or his effects within ten miles, reduced to five by the amenda- 
tory Act of March 12, 1883, ch. 381, of any ferry (being on the same 
river or water), which is already, or hereafter shall be, appointed, 
such person so pretending to keep a ferry, or transporting any person 
or persons or their effects, shall forfeit and pay the sum of two dollars 
for every such offence, to  the nearest ferryman. Revised Code, ch. 
104, Sec. 31. 

Substantially the same enactment is contained in The Code, Sec. 
2049. 

The essential element involved in a ferry franchise, is the exclusive 
right to transport persons, and horses and vehicles with which they 
travel, as well as such personal goods as accompany them, from one 
shore to the other, over the intervening water, for the toll. 

A public ferry, then, says XBINGER, C. B., in Hussey v. Field, 2 
C. M. and R. (Exch.), 432, is a public highway of a special desc~ip- 
tion, and its termini must be in places where the public have rights, 
as towns or vills, or highways leading to towns or vills." An invasion 
of this exclusive right, is not only restrained by the statutory prohi- 
bition against the erection and operation of another ferry, but the 
transportation for pay, of persons or their effects, that is, as 
we understand the latter word, the accompanying personal (679) 
goods under their direct control, is forbidden within the pre- 
scribed distance above and below. The establishing of a new com- 
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peting ferry, is absolutely disallowed, while other methods of trans- 
portation become penal, only when compensation is charged. 

The defendants, according to the plaintiff's own showing, convey 
no persons for toll, and charge only for freight carried up and down 
the river, between the railroad and the numerous landings above, some 
even in the State of Virginia. They in no proper sense maintain a 
ferry, nor is their business of the same nature, even assuming the 
plaintiff's exclusive franchise to extend to and embrace the carriage 
of freight, as such, and as a separate and independent article of com- 
merce. The defendants exercise the common right to  use a navigable 
water, which unites two States, without the special concession of the 
State or county authorities. 

"It does not follow," me quote again from the opinion of Lord 
Abinger, "from this doctrine," (the right of a ferry proprietor to  be 
protected against an unlawful interference with his franchise by near 
and competing ferries), ''that if there be a river pasbing by several 
towns or places, the existence of a franchise of a ferry over it, from 
a certain point on one side to  a point on the other, precludes the King's 
subjects from the use of the river, as a public highway, from or t a  
all the towns or places upon its banks, and obliges then1 upon all 
occasions, to their own inconvenience, to  pass from one terminus of 
the ferry to  the other." 

Not unlike language is used by the Supreme Court of the United 
States, Swayne, Justice, delivering the opinion, in the elaborately 
argued and well considered case of Conway v. Taylor,  1 Black 603. 
There, a ferry franchise was possessed by a riparian proprietor on the 
Kentucky shore, to  run a ferry across the Ohio river a t  Newport, and 
in that  State, as here, there were statutory prohibitions against the 
establishment of other ferries within one and a half miles over that 

river, and within a mile upon any other stream, nor was any 
(680) new ferry to  be granted within a city or town, unless required 

by an accumulation of business, to  which the afforded facilities 
were inadequate. I n  reference to  the rights acquired under the au- 
thority of Kentucky, to  run the ferry and transport thence to the 
opposite river bank in Ohio, without the correlative right to do this 
from the latter shore, the Court say: 

"Those rights give them no monopoly, under all circumstances, of 
all commercial transportation from the Kentucky shore. They have 
no right to  exclude or restrain those then prosecuting the business of 
commerce, in good faith, without the regularity or purpose of ferry 
trips, and seeking in no wise to  interfere with the enjoyment of their 
franchise." 

572 
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I n  McRee v. W.  & R. R. Co., 47 K. C., 186, the colonial legislature 
authorized the construction of a bridge over the North East branch 
of the Cape Fear river, and forbade the keeping of any ferry, or the 
building of any bridge, or the setting any person or persons, carriages, 
cattle, hogs, or sheep, over the river for fee or reward, within six 
miles of its location. The charter of the defendant company au- 
thorized the construction of a railroad over the tract of country which 
made necessary a pass-way over the river, and within the six miles 
mentioned. The action was for the penalty given for a violation of 
this conferred privilege, and the Court held, that  if a construction 
was to  be put upon the enactment, which would arrest all improved 
future modes of transportation, demanded by increased wealth, popu- 
Pation and business, the monopoly would be in antagonism to funda- 
mental principles, and "contrary to  the genius of a free State." Bill 
of Rights, Secs. 22 and 23; Washington Toll Bridge Go. v. Commis- 
sioners, 81 N.  C., 491. 

But the defendants are in the exercise of a common and undelegated 
right, to  use the waters of a navigable river as a highway, in the 
carriage of goods, not primarily in the crossing, as a ferry is operated, 
from shore to  shore, and between fixed landing places, but up and 
down the stream, there being a single stopping place within the 
prescribed limits. The right to use navigable waters, is superior (681) 
t o  any incident t o  the ownership of the shores, and this, even 
when enlarged by the grant of an exclusive ferry or other franchise 
annexed to them. Lewis v. Keeling, 46 N .  C., 299. 

Navigable waters, constituting highways, are not ascertained here, 
as they are in England, an island accessible to  ocean tides, by the 
extent of their ebb and flow, but by a more practical test of their 
capacity to  float boats used as instruments of commerce, in the inter- 
change of commodities, and large enough for the purpose. Such waters 
iose not their navigibility, because intercepted by falls, when above 
and below them, the waters can be thus used for the purpose of com- 
merce for long distances. Under such circumstances, they remain 
highways for common use. Such is the condition of many of our large 
rivers, and m7as of the Ohio itself, near the city of Louisville, until the 
impediment was overcome by works erected there. 

The defendants' boats, with capacity to  transport twenty bales of 
cotton, or 9.000 pounds of freight each, ascend and descend the river 
for more than forty miles, passing the State boundary, and as a com- 
mon carrier, receiving and delivering goods a t  places along the route, 
and thus transferring the products of the farm to the railroad, and 
meanwhile, bringing supplies to the farmers, touching at a single point 
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in the prescribed distance, and this point two miles further up the 
river. 

Can the maintenance of such a line of transportation, be deemed 
an  exercise of rights, intended to be inhibited by the restraining 
statute? I s  i t  in any proper sense, an invasion of the plaintiffs' fran- 
chise? Does the statute mean t o  deny the facilities possessed by 
those who find Mason's landing a convenient point of shipment, and 
compel them to carry, by wheels, what they may raise, over the 
needless space of two or more miles to  the plaintiffs' ferry, in order 
that  they may have the tolls for ferrying it  over? We do not so 
interpret the prohibitory legislation. The essential element in a 

ferry, is the transportation over interrupting water-a crossing 
(682) from shore to shore, a t  points conveniently opposite, and form- 

ing connection with thoroughfares a t  each terminus. A ferry 
is defined by Mr. TVebster, in words borrowed from legal authorities, 
to  be, "a liberty to  have a boat for passage upon a river, for the car- 
riage of horses and men for a reasonable toll," adding, "It is usually 
to  cross a large river." Tomlin's Law Dict. 

It has now a wider application, and has been sometimes used to 
designate transportation over a wide expanse of water, the essential 
idea of passing from one shore to  a n  opposite shore being retained. 

We are not disposed to hold, upon the evidence, and with the de- 
fendant's denial that  they carry any person in their boats for fee or 
reward, that they are invading the franchise possessed by the plain- 
tiffs, or any just right derived under it. 

The action, moreover, is not alone for remuneration for loss, in 
damages, but for the recovery of penalties for multiplied alleged 
offences, and the aid of the Court is sought as an ancillary remedy. 
But a court of equity leaves one pursuing this course, to his strict 
legal rights, and withholds its aid. One seeking equity, must do 
equity, and be content with full indemnity for actual loss sustained. 
Thus, a debtor charged with usurious interest, will be, as a condition 
of relief, required to pay the debt he owes, with legal interest, or if 
the bill be filed by the creditor, he must forego his demand for the 
penalty, and be satisfied with such compensation as measures his loss, 
or is the just amount of his claim. 

"It is against the general principles of equity," remarks Story, "to 
aid in the enforcement of penalties or forfeitures." 2 Story Eq. Jur., 
Secs. 1319 and 1494. 

This rule of action is not abrogated by the union in one tribunal 
of the functions formerly divided between two, while each exercise 
those peculiar to  itself, but the underlying principles of action are 
the same and unchanged. 

574 
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There is error in the ruling, and this will be certified to  the Court 
below. 

Error. Reversed. 

Cited: Hodges v. Williams, 95 N.C. 335; 8. v. Sawows Island Club, 
100 X.C. 481; Bond v. Wool, 107 N.C. 148; Bridge Co. v. Flozc)ers, 110 
N.C. 385; Gu~altney v. Timber Co., I l l  N.C. 560; S. v. Eason, 114 
N.C. 790; Comrs. v. Lumber Co., 116 N.C. 732; X. v. Baum, 128 N.C. 
605; X. v. Twiford, 136 S.C.  607; I n  re Spease Ferry, 138 N.C. 223. 

THOS. LTTLE v. LITTLETOX LTTLE 

Judgment-Dormant-Execution-Scire Facias. 

1. An execution issued on a dormant judgment is irregular, but not roid, and 
a stranger, without notice, a t  a sale under such execution. gets a good 
title, but if the judgment creditor, or a stranger with notice purchases, 
he gets no title. 

2. Under the former practice. the only defence to a scire fwia r ,  issued to 
revive a dormant judgment, was payment or satisfaction. 

3. Where a n  execution issues on a Judgment which has been docketed more 
than ten years, or when the ten years expires after the issuing, but before 
the sale under the execution, i t  conveys no authority to make a sale of 
the land so a s  to preserl-e the judgment lien which had attached. 

4. If a n  execution issues on a judgment more than ten years after the docket- 
ing, but which is not dormant, or to a county in v~hich the judgment has 
never been docketed, a sale of both real and personal propertr under it  
is valid, but the lien only relates to the lery. 

5. Where a judgment has become dormant, and is more than ten years old, no 
execution can issue on it, unless the creditor gives to the debtor a n  oppor- 
tunity to set up the statutory bar. 

6. So, where a judgment was more than ten years old, and no execution had 
issued within three years, and the creditor issued a notice of a motion 
to issue execution, and the clerk made no order to that  effect. but issued 
the execution; I t  was held that  a sale thereunder was void. 

CIVIL ACTIOX for the recovery of land, tried before Gudger, Judge, 
and a jury, a t  Fall Term, 1885, of the Superior Court of BCSCOMBE 
County. 

The plaintiff, in support of his title to the land described in the 
complaint, and of rh ich  the defendant was in possession, upon the 
trial, introduced evidence to  establish the following facts: 
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Thomas Lytle, as administrator of John Lytle, in an action prose- 
cuted against the defendant Littleton Lytle and others, in the 

(684) Superior Court oi IJlcDowell County, recovered judgment at 
Fall Term, 1869, for the sum of two hundred and fourteen 

dollars and twenty-five cents, which was never docketed in Buncombe 
County, wherein the disputed land lies. The plaintiff administrator, 
in January, 1879, the judgment having become dormant, applied to  
the Clerk of the Court to  issue execution, vhicli he declined t u  do, 
unless upon notice and proof of subsisting indebtedness, he should 
so adjudge, and give leave for its issue. The p l a in t8  thereupon made 
the affidavit, caused the notice to  show cause to  be served on the 
defendant, and on being advised by the Clerk that all that mas neces- 
sary had been done in the premises, proceeded no further, and without 
positive action on the part of the Clerk in making an order for its 
issue, sued out execution on the judgment, which, in the form of the 
former writ of fieri facias, was directed and delivered to  the Sheriff of 
Buncombe County. Under the authority thus conferred, he adver- 
tised, and on March 8th, 1880, sold and conveyed to the present plain- 
tiff, the estate and interest of the said Littleton Lytle in the land in 
controversy. 

Upon the trial of the issues before the jury, whose verdict, under 
the instructions of the Court, was in favor of the plaintiff, the ques- 
tion of the validity of the sale was reserved. Upon consideration, the 
Court being of opinion that by reason of the failure to  docket the 
judgment in Buncombe County, the sale of the land therein was un- 
authorized and void, set aside the verdict and rendered judgment for 
the defendant. from which the plaintiff appealed. 

M r .  J .  H .  Merrimon,  filed a brief for the  plaintiff. 
Messrs. 11.1. E.  Carter and C .  A. Moore, for t he  defendant .  

SMITH, C. J., (after stating the facts). The vitality of the judg- 
ment not having been preserved by a successive issue of executions, at 
intervals prescribed by law for that purpose, it had become dormant, 

and an execution sued out xithout a renewing order made by 
(685) the Clerk, was irregular, while not void, and liable to be set 

aside on application of the debtor. Until this is done, how- 
ever, the execution remains in force, as if no dormancy had super- 
vened; and when set aside, the title to property sold under its au- 
thority, to  a stranger to  the proceeding, who buys in good faith, and 
without knowledge or notice of the irregularity, or other defect in the 
issue of the process, will not be impaired thereby. Burnes v. H y a t f .  
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87 K. C., 315. I t  will be otherwise when the purchaser has full notice. 
Sheppard v. Bland, Id., 163. 

This was the well established rule in the former practice, when no 
statutory bar obstructed the prosecution of a new action on the judg- 
ment, or the scire facias, in more general use to revive its dormancy, 
the defence to which could only be payment or satisfaction, and this 
was presumed after ten years, in the absence of any rebutting evidence. 

The execution in the present case, mas issued not only upon a dor- 
mant judgment, but after more than ten years had elapsed from its 
rendition, when the bar of the statute, prescribed by the existing 
law, would have interposed if set up by the debtor, to defeat a revival 
or the recovery of a new judgment upon the former, as a cause of 
action; and when if i t  had been docketed, the lien thus created upon 
the debtor's land would have become extinct. McDonald v. ~ i c k s o n ,  
85 S. C., 248. 

If the execution issued after the period during which the lien con- 
tinues, or if the time expires before the sale under which it  is made, i t  
being in the nature of a writ of venditioni exponas, as to real estate, 
to enforce an expired lien, it becomes inoperative for such purpose, 
and conveys no authority to make a sale preserving the lien that  had 
attached, while under it, the officer may seize and sell the personal 
estate; and this results from the fact, that  there is then no lien t o  
be enforced and made available. Lyon v. Russ, 84 N. C., 588; Fox v. 
Kline, 85 N. C., 173; Spicer v. Gambill, 93 K. C., 378. 

The failure to acquire a lien for want of a docketing of the judg- 
ment, or when having been acquired, i t  has been lost by the 
efflux of time, the judgment does not thereby become invalid ips0 (686) 
facto, nor is the creditor deprived of his right to resort to such 
remedies as the law provides, irrespective of the lien, and he may 
pursue then?, when by means of successive executions, separated by 
intervals not exceeding three years, the life of the judgment has been 
preserved, and the necessity avoided of making application to the 
Clerk for leave. The Code Sec. 440. The lien is a better and further 
security for the debt than the creditor formerly possessed, but the 
act that  gives it, does not profess nor undertake to displace or recall 
the remedies furnished by the law and practice previously in force. 
This has been declared when personal goods have been seized, after 
the lien on the real estate was gone, in Williams v. Mz~llis, 87 N. C., 
159, and is extended to land in Spicer v. Gumbill, supra. The docket- 
ing of a judgment is not an essential condition of its efficacy, nor a 
precedent requisite to  an enforcement by final process. This is only 
necessary to create and prolong the lien thus acquired, for the benefit 
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05 the creditor against subsequent liens, encumbrances and convey- 
ances of the same property. 

The writ which issued to the sheriff in this case and held a t  the sale 
pursuant to  which the plaintiff bought, is neither in form or effect a 
mere order for the enforcement of a lien by sale under it, which was 
the office of the venditioni ezponas, being but a mode of consummation 
of an  action before begun, but is simply an  alias mandate, addressed 
to  the officer, requiring him "of the goods and chattels, lands and 
tenements of the several defendants named, to make the moneys 
adjudged to the plaintiff," pursuing the form of a fieri faczas, recog- 
nized and in use before the introduction of the new procedure. 

The  former rulings, by which an  execution, issuing upon a dormant 
judgment, was upheld as sufficient to  pass title to an innocent pur- 
chaser, not a party to the proceeding, were 1nad.e when the only 
informality in the  judgment is its dormancy, but i t  would extend the 
principal much further, if the same effect is given to final process, 

issuing upon a judgment not only dormant, but when an attempt 
(687) to  revive or give it legal force, must encounter a t  the de- 

fendant's election, the bar of the statute of limitation. T o  
allow final process to be sued out, and have the assumed efficacy, is 
to  deny to  the debtor the opportunity to set up a full and sufficient 
defence, which the law gives him, and thus would the creditor be 
enabled to  do by his own act, that  which the law would have refused, 
if he had sought a remedy through its forms. The essential distinc- 
tion betveen the former and the present rule, lies in the fact, that in 
the  one case, there is not, while in the other there is, a bar interposed 
by the statute, against any mode of legal action, open to the creditor. 
The law prescribes how the dormancy may be removed, and we do 
not depart from the adjudications, when we allow the same results 
to  an  execution upon a judgment not barred, but with suspended 
activity only. We shall go beyond the authorities in upholding it, 
when all remedy to  revive or renew it is taken away by the statute. 
We do not propose to  do so, and we think, when the judgment cannot 
be enforced by asking leave of the Court, nor by a nem- action founded 
upon the judgment, as itself a cause of action, the defendant ought 
to have a day in Court, to show any legal objection he may have for 
opposing the grant of leave by the Court, or against a second recovery, 
in displacement of the former, as a new statutory point of time. 

For these reasons, .\.ie are of opinion the judgment below is correct, 
and the same is affirmed. 

hTo error. Affirmed. 
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Cited: Lilly v .  West, 97 K.C. 279; Coward v. Chastain, 99 N.C. 
444; Jones v. Britton, 102 N.C. 178; Adams v. Guy, 106 N.C. 277; 
McIlhenny v. Savings Co., 108 N.C. 312; Pipkin v. Adams, 114 N.C. 
202; Cozuen v .  Withrow, 114 N.C. 559, 560; McCaskill v. McKinnon, 
121 K.C. 195; McLeod v. Williams, 122 K.C. 453; Bernhardt v. Brown, 
122 N.C. 594; Heyer v. Rivenbark, 128 N.C. 272; Evans v. Alredge, 
133 K.C. 379; McKeithen v. Blue, 149 K.C. 98; Cox v. Boyden, 153 
N.C. 525; Barnes v. E'orl, 169 K.C. 434; Trust Co. v. Currie, 190 N.C. 
263; Barnes v. Cherry, 190 S .C .  774; Hyman v. Jones, 205 S . C .  267; 
Sansom v. Johnson, 212 N.C. 383. 

ROSA J. BRYAN ET AL. r. EMRIA V. MORING ET ALS. 

Wills-Devisavit vel non-Evidence. 

1. Where. upon a n  issue of devisavit vel % O H ,  the jury found a certain script 
to be the will, and the Judge ordered that  the finding of the jury, together 
with a copy of the judgment, should be certified to the Clerk of the 
Superior Court, in o r d e ~  that  he might proceed, etc.; I t  w a s  held, to be 
informal. I n  such case. the probate is in  the verdict, and the judgment 
so declaring, should direct the remission of the transcript in which the 
script is  contained, with the original script, if among the  papers, to the 
end that  they may be recorded and filed, and other necessary proceedings 
had. 

2. Where, in a n  issue of devisavit vel non. the caveators offered a witness who 
had been examined when the will was offered for probate before the Clerk, 
and to impeach him, and contradict his testimony, the propounders exam- 
ined a witness who had made menzoranda of the evidence taken before 
the Clerk, a t  the request of the Clerk, and who swore that  his memoranda 
were accurate; It w a s  lield. to be error to exclude such nzenzoranda, and 
the propounders had a right to read it  to the jury to contradiot the 
caveator's witness. 

3. I n  such case, it  does not remore the error to allow the caveator's witness to  
testify from memory %-hat his el-idence %-as before the Clerk. The pro- 
pounders had a right to have that e17idence, a s  preserved, read to the 
jury rather than to have the result of the TT-itnesses recollection. 

ISSUE OF devisavit vel non, tried before Gilmer, Judge, and (688) 
a jury, at  Fall Term, 1885, of the Superior Court of CIT-~THAM 
County. 

The propounders, the plaintiffs of record, appealed. 
The facts appear in the opinion. 
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Messrs. F.  H .  Busbee and R. H .  Bat t le ,  (IIIessrs. Samuel  F.  Morde-  
cai and C.  144. Busbee,  were w i t h  t h e m  on  t he  br ie f ) ,  for  t he  plaintiffs.  

Messrs. John  W .  Graham and John  Manning  (Messrs .  T .  C .  Fuller, 
Geo.  H .  Snow and Thos .  R u f i n ,  were w i t h  t h e m  on  the  bl-ief), for 
t he  defendants. 

SMITH, C. J .  A paper writing, purporting to  be the will of IT'illiam 
C. Faucette, who died in June, 1883, was shortly thereafter produced 
before the Clerk of the Superior Court of Chatham County, at  his 
office, by Elias H. Bryan, and Rosa J., his wife, and upon the written 
examination of witnesses, admitted to probate in common form, as his 
holographic will, and letters of administration c u m  testamenlo annezo,  
issued to the propounder. It was in form as follows: 

NORTH CAROLINA, \ 
CHATHAM COUNTY. f 

"I, William C. Faucette, of said county and State, being 
(689) sound in body and mind, do make and declare this my last \rill 

and testament, in manner and form following-that is to say, I 
will that  my executors first pay all necessary funeral expenses, and all 
just debts that  I may owe a t  my death; if I should leave a wife and 
child or children surviving me, then I wish my widow to have one- 
third of all my estate, real and personal, and the other two-thirds to 
such child or children as may s u n '  'ive me. 

"If I should leave a child or children and no wife, then I gire all 
my estate to such child or children. 

"If I should leave a widom- and no child, then I will that ~y estate 
be equally divided between such widow, my sister Sally ,4. Faucette 
and my brother Henry C. Faucette, one-third to  each. If I should 
leave no child or widow surviving, then I give all my estate to my 
sister Sally A. Faucette and my said brother Henry C. Faucette, one- 
half to  each; and if either my sister Sally A., or brother Henry C., 
should die without children, then I wish his or her part t o  go to the 
survivor. 

"Witness my hand and seal thiq 21st July, 1879. 
WILLIAM C. FAGCETTE. (Seal) ." 

To the probate, a caveat was entered by Emma T'. hloring, her 
husband, John M. Moring, uniting with her, early in December there- 
after, and in May of the next year, she, the said Emma, and her 
children, by their said father and next friend, propounded for pro- 
bate, and proposed to establish, a later holographic will of the said 
William C. Faucette, alleged to have been lost. and the substance of 
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~ h i c h  is set out in their complaint. The said John 11. was subse- 
quently appointed guardian to  said infants, to defend their interests 
in the action. To prevent the double controversy, an issue in the 
alternative was framed and submitted to the jury, as follows: 

"Is the paper writing, dated July 21st, 1879, or any part (690) 
thereof, the last will and testament of W. C. F'aucette; or does 
the paper marked A, contain the substance of a holograph wiil, duly 
executed by 77'. C. Faucette and dated July 12th, 1880?" 

Upon the rendition of the verdict, judgment was entered as follows: 
"The jury having found the following paper writing, marked A, 

to-wit : 

"STATE OF NORTH CAROLINA, 
CHATHAM COUNTY. t 

I ,  William C. Faucette, of said county and State, being sound in 
mind and body, do make and declare this my last will and testa- 
ment, in manner and form following: That is to say, first pay all my 
funeral expenses and claims, and other claims. At my death, should 
I leave wife, child or children, then I wish my widow to have one- 
third of my estate, both real and personal, and the other to  my child 
or children; but should I leave no wife, child or children, then I will 
all my estate, both real and personal, to cousin Emma Moring and 
children. 

This the 12th day of July, 1880. 
W. C. FAUCETTE, [Seal.] " 

contained in substance the last will and testament of W. C. Faucette, 
deceased. 

"It is now on motion of, etc., (omitting names of attorneys), 
adjudged, that  the finding of the jury, together with a copy of this 
judgment, be certified to  the Clerk of the Superior Court of Chatham 
County, with instructions that  he proceed as the law directs, and in 
accordance with the finding of the jury and this judgment, to  admit 
to  probate the paper writing, found by the jury and hereinbefore 
set forth, as and for the last will and testament of Mr. C. Faucette, 
deceased, and that  he proceed in other respects as the law directs. 

Ordered, that  the defendants Emma V. Moring and others (691) 
named, E .  H.  Bryan and wife, Rosa J., pay costs of this pro- 
ceeding. 

.JOHN A. GILMER, 
Judge presiding." 

I n  this connection, it may not be amiss to  observe, in order to  
prevent the adoption of the foregoing form of judgment as an approved 
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precedent, that  in such case, the probate i s  in the  verdict,  and the 
judgment so declaring, should direct the remission of the transcript, 
in mhich the last script is contained, (with the original script, if there 
be one among the papers,) to the Probate Court, to the end that  
they be recorded and filed, and other necessary proceedings had 
therein. A precedent is found in Eaton's Forms, 444, 448; McXe i l l  v. 
X c S e i l l ,  13 N.  C., 393. 

During the trial, one James E. Bryan, a witness for the caveators. 
a term used to designate those who, as parties, resist the probate of 
the first, and offer for probate the copy of the later lost script, testified 
to  matters material to  the issue, such as the search for and finding 
the place of deposit of both scripts; their being both in the hand- 
writing of the deceased, and other facts in detail relating thereto, 
mhich will be found in his evidence, but are not necessary to  be spe- 
cifically recited in order to an understanding of the exception of the 
appellants which we propose to consider. 

The propounders, (those who offer the first script being intended 
in using the word), then introduced T. B. Won~ack, of counsel for 
the caveators, to  whom was handed the testimony 'taken for the 
caveators in the ex  parte probate before the Clerk, among which mas 
that  of the said James E .  Bryan, and the witness stated: 

"I was not of counsel for Moring when the effort was made to pro- 
pound the will of 1880, before the Clerk, May 18th, 1885. I was 
requested by the Clerk to  take down the testimony, and did so by 

consent of counsel. I took down the substance of the evidence 
(692) of J .  E .  Bryan, and this paper contains everything of impor- 

tance testified to by him, omitting repetition merely, and i t  is 
in the main correct. It contains the substance of his evidence accu- 
rately. The evidence as taken was not signed by the witness, nor am 
I sure that  i t  mas read to  him." 

The propounders then proposed to read this evidence to the jury, 
to  impeach the testimony now delivered by Bryan, as we lnust under- 
stand the record, and especially as the testimony was a l l o ~ ~ e d  when 
recalled to  the memory of the witness, without opposition, and it  
was only competent for such purpose. The caveators objected to  
the reading, and it  was disallowed by the Court, and to this ruling 
the propounders except. 

The witness having stated that Be could recollect the substance of 
Bryan's testimony as to what occurred a t  the store, proceeded to say 
that  the latter testified that  neither Mrs. Everett Bryan nor TVilkie, 
read or saw the contents of the paper handed to Elias Bryan, (the 
alleged will of 1880). 
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Upon cross-examination the witness said further, that he could give 
a synopsis of the testimony of J. E .  Bryan from his recollection, but 
not the substance of all he said, as there were a good many pages of 
his testimony; that Bryan testified to the search; that he found the 
will of 1880, with the will of 1879, in the lower room, with the bank 
stock; that the handwriting was W. C. Faucette's, and that the sub- 
stance of the contents of the will was the same as testified to upon 
the present trial; and also that the will was upon note paper, on the 
first page, and half of the second; and gave similar testimony as to  
the indictment for counterfeiting. 

It will thus be seen, that while the carefully-written meinorandun1 
of the words as they came from the lips of the examined witness, 
J. E. Bryan, or Everett Bryan, as he was sometimes called, by an 
impartial and intelligent person, who swears that  "it contains the 
substance of his evidence accurately," is excluded, the witness is per- 
mitted to  reproduce it from memory, so that the opposition was not 
to the competency, but the means of obtaining the former evidence; 
in other words, though the correctness of what was committed 
to writing a t  the time is not questioned, i t  is refused, and the (693) 
witness allowed to speak from a refreshed memory. I n  this rul- 
ing we think there is error, and that the writing thus verified was 
impeaching evidence, which ought to have been heard. It is not 
offered as independent and original evidence, but in aid of other proof 
of bad character, and affecting the credibility of the witness. The 
memorandurn thus identified and supported, becomes part of the testi- 
mony of the witness, just as if without it, the witness had orally 
repeated the words from memory. The present case falls within the 
ruling in State v .  Pierce, 91 N .  C., 606, when the Court says: "The 
purpose here is not to  prove any facts sworn to, but what were the 
declarations made by the witness; what did she then say-what mas 
her version of the matter. W h a t  higher poof could be had, than her 
very words, written down as they were uttered, wi th  care, and under 
a sense of oficial obligation?" We shall not reexamine the proposi- 
tion, but simply refer to  the opinion in that case. 

It does not remove the error, to  say, that the witness did, from 
memory, recall and repeat the testimony. The propounders had a 
right to  have that evidence, as preserved, read to  the jury, rather 
than have the result of an awakened, and perhaps imperfect memory, 
in which there might be omissions of importance bearing upon the 
case. The witness himself says, he could from memory give a synop- 
sis, "but not the substance of all he said, as there were a good many 
pages of his testimony." Why, then, was excluded a memoranduix 
which was full and complete, written down at the time, and the exer- 
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cise of an imperfect memory of what was said resorted t o  instead? 
We refer again to what was said in the opinion in Davenport v. 

McKee, ante, 325, upon a similar exception. 
Without noting other exceptions. that  taken to the ruling under 

consideration must be sustained, and this results in the right to  
another trial. 

There is error. Let this be certified. 
Error. Reversed. 

Cited: S. v. Jordan, 110 S .C .  495; Bank 2'. Fidelity Co., 128 N.C. 
370; Trust Co. v. Benbozc, 135 N.C. 307. 

(694) 
ROSA J. BRYAN ET AL. T. E. T. MORING ET ALS. 

Devisavit vel non-Heir-Receiver. 

1. An essential element in  the exercise of the extraordinary jurisdiction of 
appointing a receirer, is the danger of the entire loss of the property. So, 
n receiver will not be appointed to take possession of land and receive 
the rents and profits, unless the plaintiff has established a n  apparent 
right to the property and the insolrencr of the defendant is alleged and 
proved. 

2. d receirer cannot be appointed in a proceeding to establish a mill. 
3. Where. on an issue of deziscicit l;el noti, the jury found that  a certain 

paper writing was the will. and certain persons, parties to the action, 
were in possession of the land of the testator, claiming under a prior 
script. rt w a s  held. error to appoint a receiver of the rents and profits, 
especially when there mas no allegation of insolvency against the party 
in possession. 

This mas a motion to  appoint a receiver of the personal and real 
estate of William C. Faucette, deceased, heard before Gihner, Judge, 
at Fall Term, 1885, of Chatham Superior Court. 

The motion was made in a cause pending in said Court, concerning 
the probate of the last will and testament of TT'illiam C. Faucette, in 
which the plaintiffs were the propounders and the defendants the 
caveators, and also the propounders of a will alleged to have been 
published subsequent to the former. 

The first will bore date the 21st day of July, 1879, under which 
the propounder Rosa J. Bryan claimed the land as sole heir and 
devisee. This will was admitted to probate in common form in thc  
Probate Court for the county of Chatharn, on the 18th day of July, 
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1883, and there being no executor appointed in said will, Elias H. 
Bryan was appointed administrator of William C. Faucette, with the 
will annexed. 

E. V. Mooring and her children, claiming to be the legatees and 
devisees under a r i l l  made by the said TV. C. Faucette, of date the 
12th of July. 1880, entered their caveat to said will of July, 1879, 
and propounded a t  the same time the last alleged will for pro- 
bate. Issues were made up and submitted to  the jury, to  (695) 
determine which of the two paper writings was the last will 
and testament of the deceased William C. Faucette. The jury found 
the paper writing, of date the 12th of July, 1880, to be the last will 
and testament of the said TT. C. Faucette, and thereupon the Court 
adjudged that the paper writing of 12th of July, 1880, was the last 
will and testament of William C. Faucette, deceased, and adjudged 
that the finding of the jury, with a copy of the judgment, be certified 
to  the Clerk of the Superior Court of Chatham County, that he might 
proceed as the law directs. 

From this judgment the propounders of the first will appealed to 
the Supreme Court. See the preceding case. 

Thereupon, John M. Mooring, who was one of the caveators, as 
next friend of the infant children of E .  V. hIoring, moved for the 
appointment of a receiver, based upon the following affidavit filed 
by him: 

"1. That he is one of the caveatom of the will of 1879, and a party 
to  this action, which is an action to  set up an alleged lost will of the 
late Wm. C. Faucette, dated 12th July, 1880, in which all of his 
property, both real and personal, is devised to  the executors, Emma 
V. Moring and her children; a prior will, dated 21st July, 1879, hav- 
ing been offered for probate in common form by the propounders, a t  
which time Elias H. Bryan was appointed administrator of the late 
W. C. Faucette, with the will of 1879 annexed, and entered into bond 
in the sum of six thousand dollars; that as such administrator, as 
affiant is infornied and believes, he has come, or should have come, 
into possession of personal property to  the amount of some twelve 
thousand dollars in value. 

2. That a large portion of the estate of the late Wm. C. Faucette, 
consists of valuable real property in this county, which is now in 
possession of Rosa J .  Bryan, one of the propounders, and the sole 
heir and devisee under said will of 1879, and that  the rents accruing 
upon said land, should be about one thousand dollars per annum. 

3. That  Wm. C. Faucette died on the 26th day of June, 1883. (696) 
4. Tha t  Elias H. Bryan, so this affiant is informed and be- 

lieves, and so Rosa J. Bryan testified on the trial of this cause, is 
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suffering from a disease called softening of the brain, and has been 
for some time beconling more and more weak mentally, until now he 
is unable and incapable of attending to his business affairs, and that 
by reason of said dementia, the caveators are in great danger of loss 
by improper management of said estate. 

5 .  That the jury found that the will of 1880 was the will of the late 
K m .  C. Faucette; judgment was rendered in favor of the caveators, 
from which the propounders appealed. 

6. That by reason of the pendency of the appeal in this cause, and 
the other facts stated, that  i t  is necessary to have a receiver appointed 
to  preserve the said property from loss and waste, until this issue as 
to the will is decided." 

His Honor made the following order: 
"Upon a motion submitted for a receiver in this matter, upon the 

affidavit filed, i t  is ordered that William E. Anderson be appointed 
receiver of all the personal property of William C. Faucette, and 
also of the rents and profits of the lands possessed by said William 
C. Faucette, a t  his death, during the pcndency of the appeal. The 
receiver will give bond in the sum of fifteen thousand dollars, and 
make report to  each Term of the court, of his receipts and disburse- 
ments. 

"R. J. Bryan and E. H. Bryan and their agents, are enjoined from 
receiving or interfering in any way with the property herein described, 
except that the said Receiver may rent, upon proper security, any of 
the said land to the said Rosa J. Bryan." 

From so much of the above order as appoints a receiver for the 
real estate, and enjoins Rosa J. Bryan, and E. H. Bryan and their 
agents from receiving or interfering in any way with the said real 
estate, Rosa J. Bryan and E. H. Bryan appeal to the Supreme Court. 

(697) J f r .  F.  H .  Busbee, for plaintiffs. 
1Messrs. John W. Graham and Thos. R u f i n ,  for the defendants. 

ASHE, J. (after stating the facts). The facts of the case are so 
imperfectly stated, that  we are not certain that  me can come to a 
correct conclusion upon the point presented by the appeal froni the 
ruling of the Judge, in appointing a receiver to take charge of the 
real estate of W. C. Faucette. 

The will of 1879, which was admitted to probate in 1883, gives all 
the property of the testator, to  his sister Sally A. Faucette, and his 
brother Henry C. Faucette, one-half to each; and if either should die 
without children, then his or her part to  go to  the survivor. The case 
shows that  Henry C. Faucette died before the testator, and we take 
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it, unmarried and without children. But whether Sally still lives, does 
not appear, and there is nothing in the case to show horn7 Rosa J. 
Bryan is entitled to the land that belonged to the testator, except in 
the affidavit filed by Jno. M. Nooring, as the basis of his application 
for a receiver, where it is stated that Rosa J. Bryan is sole heir and 
devisee under the will of 1879. We must assume that this statenlent 
~ o u l d  not have been made, if she did not claim title to  the land in 
some way under the will, possibly as heir to Sally A. Faucette, who 
may be dead. But in any way, it seems to be conceded by the pro- 
pounders of the last will, that she claims as heir, and is in possession 
of tlie land, and in receipt of the rents and profits. That being so, 
ought she to  be deprived of the enjoyment of the rents and profits, 
before the caveators shall establish their right to tlie land, which can 
only be done by establishing the will of 1880, as the last mill and 
testament of W. C, Faucette. 

They assert that  by the verdict of the jury, they have a t  least shown 
an apparent right to  the land, and that is sufficient, although there 
has been an appeal in the case, to give them a receiver to  take charge 
of the land, to  secure the rents and profits, and hold them subject 
to  the final determination of the case, leaving open the issue (698) 
of devisavit vel non. But admitting that  the verdict of the 
jury has established an apparent right, that of itself was no sufficient 
ground for the interposition of the Court, to  take tlie land into the 
custody of the law, and deprive the owner of the pernancy of the 
profits. One essential element in the exercise of this extraordinary 
jurisdiction of the Court, is the danger of the property being lost, or 
its value greatly impaired-as in the case of rents and profits of land, 
that  they will be squandered and lost by the insolvency of the party 
in possession. Hence, in such a case, i t  is necessary that  the in- 
solvency of the party in possession should be alleged and shown. This 
rule is expressly laid down in the case of Twi t t y  v .  Logan, 80 N. C., 
69, where it  is held, "an order appointing a receiver will not be made, 
when the party applying for the same has not established an apparent 
right to  the property in litigation, and when it  is neither alleged nor 
shown, that  there is a waste or injury to  the property, or loss o f  the 
rents and profits, by reason of the insolvency of the adverse party 
in possession." 

In  Rollins v. Henry,  77 N.  C., 467, it was held by the Court, that  
"whenever the contest is simply a question of disputed title to prop- 
erty, the plaintiff asserting a legal title in himself, against a defendant 
in possession, receiving the rents, etc., under a claim of legal title, even 
if the defendant is insolvent, a receiver will be appointed, only when 
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plaintiff sets forth an apparently good title, not sufficiently contro- 
verted in the answer, and shows imminent danger of loss by defend- 
ant's insolvency." 

The rule laid down in the first cited case, and the case of Rollins v. 
Henry, supra, is fully and directly supported by Vane v. Woods, 46 
Miss., 120, where it is held "the defendant will not be deprived of 
his possession by a receiver, unless it  is made to appear that there 
is a great risk of ultimate loss of the property, and insolvency on the 
part of the defendant, so that he will be unable to respond to a final 

decision," and High on Receivers, thus lays down the doctrine: 
(699) "There are two conditions, both of which must combine to 

warrant a Court of Equity in granting a receiver as against 
a defendant in possession. These conditions are, first, that  plaintiff . 
must show a strong ground of title, with a reasonable probability that  
he will ultimately prevail; and second, that  there is imminent danger 
to the property or its rents and profits, unless the Court shall inter- 
pose." 

But in this case, there is no allegation of the insolvency of Rosa 
J. Bryan. There is no statement in the affidavit of John M. Moring 
that  she is insolvent, and that  she will be unable to  respond to the 
final judgment in the case, in consequence of her insolvency, and this, 
as show11 from the authorities cited, is an essential condition to be 
alleged and shown, in a ploper case for the appointment of a receiver 
to take into possession lands, or the rents and profits thereof, that  
may be the subject of the litigation. 

But, moreover, we do not think this a proper case for a receiver 
of the lands and rents, etc. It is not an action to  recover land, and 
to secure the rents and profits, as incidental to  the final recovery; 
but a proceeding to establish a paper writing as a last will and testa- 
ment, and we are not aware of any au~hori ty  for the appointnlent of 
a receiver in such a case. 

Our conclusion, therefore, is, that  there mas error in so much of 
the order made in the Court below, as gave to  the receiver authority 
to  take charge of the rents and profits of the land possessed by W. C. 
Faucette a t  his death, and enjoining R. J. Bryan and E. H. Bryan, and 
their agents, from receiving or interfering with the said land and the 
rents and profits thereof, and so much of the said order is reversed. 

Let this be certified to  the Superior Court of Chatham County. 
Error. Reversed. 

Cited: Lovett v. Slocmnb, 109 N.C. 113 
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(700) 
THOMAS J. JONES v. VIRGINIA R. SWEPSON, ESECUTRIX OF GEO. W. 

SWEPSON, ET AL. 

I. A new trial awarded by the Supreme Court, re-opens the controversy for 
the admission of any evidence that  is itself competent, and which, if 
offered a t  the first trial, should have been received, and this equally 
applies to cases when the facts a r e  to be passed on by the Judge instead 
of a jury. 

2. This rule does not apply to those cases, where of several issues, severable 
in their relations to each other, an error enters into one, which in no 
wise affects the others, mhen a nen- trial may be granted on that  issue 
alone, nor does i t  apply where some essential issue in contro~ersy, neces- 
sary to be determined before final judgment, has not been passed upon, 
mhen such issue may be eliminated and sent down for trial. 

3. In  hearing motions to set aside judgments for surprise, etc., there is no rule 
requiring the affidavits to be filed before the hearing of the motion is 
entered on. 

4. In  a n  application to set aside a judgment for surprise, etc.. there was a n  
appeal to this Court. where the judgment  as reversed and further pro- 
ceedings ordered. On the trial in  the Court below, on the hearing, the 
defendant offered a n  additional affidarit, which was rejected by the 
Court;  It was held, to be error, a s  the trial was de novo, and the parties 
had the right in  lam to offer any competent evidence, whether offered on 
the previous trial or not. 

MOTIOK to set aside a judgment for surprise, etc., heard before 
M a c R a e ,  Judge, a t  November Civil Term, 1885, of the Superior Court 
of CUMBERLAND County. 

The plaintiff recovered judgment against the testator of the de- 
fendant Virginia B. Swepson, for want of an answer, a t  May Term, 
1877, of Cumberland Superior Court. The defendant thereafter caused 
t o  be served on the plaintiff, a notice in writing, in form as follows: 

against 
GEORGE TV. SWEPSON and ! Motion to set aside judgment. 

MILTOX S. LITTLEFIELD. 

Thomas J. Jones, the plaintiff in the above entitled action, is hereby 
notified, that  on the 27th day of November, A. D. 1877, or as 
soon thereafter as counsel can be heard, I shall move the Su- (701) 
perior Court of Cumberland County, Judge Seymour  presiding, 
to  vacate and set aside the judgment rendered against me by said 
Court, a t  May Term, 1877, in said case. 

GEORGE W. STVEPSON. 
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The motion was heard and allowed, and the plaintiff appealed. 
Conflicting affidavits were sent up with the transcript, and without an 
ascertainment of the facts by the Judge who rendered the judgment. 
I n  considering the case and reversing the judgment, this language is 
used in the opinion: "It was the duty of the Judge to  find and set 
forth upon the record the facts upon which he grounded his judgment. 
TTThether a given state of facts constitutes excusable neglect, is a 
question of fact." And again, "This is as well settled as any propo- 
sition can be, by many concurring decisions of this Court," citing 
several cases. See the same case, 79 X. C., 510. 

The motion mas again heard, a t  November Civil Term, 1885, upon 
the affidavits filed, when the plaintiff's counsel asked tha t  a supple- 
mental affidavit from the defendant, George TV. Swepson, filed in 
1879, before his death, be stricken from the file, on the ground that 
it "had been filed, without leave of the Court, and since the former 
hearing of the motion." This was denied, because, in the words of the 
Judge, "it appeared tha t  this supplemental affidavit had been on fil2 
since 1879, and no motion had been made to strike i t  out, until the 
present hearing." The defendant's counsel then proposed to  read in 
evidence an additional affidavit of T .  C. Fuller, counsel for the de- 
fendant when the impeached judgment was recovered. made on the 
same day, and of which, and an intention to use it, information mas 
given to the plaintiff's counsel before the trial was entered upon, with 
consent to  a continuance, if denied, for the purpose of answering it. 
It was offered after the reading of the other affidavits, and objected 
to by the plaintiff, for "that he had no notice of it, nor opportunity 

to answer i t  before the hearing.'' 
(702) The objection was sustained and evidence excluded. To  this 

ruling the present defendant excepts. We reproduce the affi- 
davit only to  show its materiality and pertinency to  the inquiry then 
before the Court. 

"Thomas C. Fuller, being duly sworn, says tha t  i t  is not true that 
the plaintiff ever notified hini of the purpose to  repudiate his covenant, 
nor to sue the defendant Swepson, nor to  press his suit as to  him, nor 
does affiant believe, and for the following reasons, tha t  he gave such 
notice to  said Swepson. After the  execution and the delivering of the 
said covenant, affiant continued for several years to act as the plain- 
tiff's counsel in the action, it being their purpose to  prosecute it as to 
the defendant Littlefield. 

"That for this purpose, and for this alone, the case was kept upon 
the docket, and the  only reason why i t  was not dismissed of record 
as to  the said Swepson, was tha t  i t  mas believed by the plaintiff and 

590 
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his attorney, that to  have the cause regularly constituted in Court, 
by actual personal service of the summons upon one of the defendants, 
would more certainly give the Court jurisdiction as to defendant 
Littlefield, whoin it was proposed to make a party by mere publica- 
tion, as he resided out of the State. That during these years while 
affiant was still acting as his attorney, he had divers interviews with 
the plaintiff with reference to the matter, and never did he a t  any 
time, express the least dissatisfaction with his settlement with the 
defendant Swepson. On the contrary, he frequently inquired of this 
affiant, as to  the chances of his getting money from Florida, or from 
Littlefield, in pursuance of said settlement, mentioning the same as 
still subsisting, and a t  all times declaring that  he sought no redress 
against the said Swepson, but regarded this cause, as to him, termi- 
nated. That affiant was present a t  a term of this Court, in the early 
part of the year 1876, when the propriety of proceeding to make Little- 
field a party by publication was again discussed between the plain- 
tiff, and his other attorney, the late B. Fuller, and this affiant. That 
i t  was then deemed best, that  Littlefield should not know of 
the settlement made with Swepson or of the purpose not to  (703) 
sue him further, and in order that  he might not be apprised 
thereof, it mas agreed that  affiant should mark his name as the 
attorney of the defendant Swepson. That this was done at that  term, 
in the absence of said Swepson, and without his knowledge, and only 
for what was supposed t o  be the plaintiff's advantage, he a t  this time 
recognizing his covenant with Swepson as still binding on him. That  
affiant, as attorney of the plaintiff, always assured the said Swepson, 
that  he would see that  no harm should come to him by reason of the 
continuance of the cause on the docket, and told him that i t  was not 
necessary for him to retain counsel in this cause, and that  after affiant 
had marked his name upon the docket as his counsel, whereby he, in 
effect, became the n~utua l  counsel of the parties, he repeated his assur- 
ance to  him, and affiant has no doubt that it was in consequence of 
this repeated assurance, that  the said Swepson failed and neglected to  
retain counsel to represent him in this action. 

T. C. FCLLER." 

Upon the evidence, the Judge found the facts to be as follows: 
"I. This action was brought to Spring Term, 1873 of Cumberland 

Superior Court, the summons being issued a t  the instance of B. 6;i T. C. 
Fuller, as plaintiff's attorneys, upon a draft for $25,000.00, drawn by 
G. W. Swepson on M. S. Littlefield, in favor of -4. J .  Jones, dated 
November 8th) 1869, and payable ninety days after date, accepted 
by 31. S. Littlefield, and endorsed by A. J. Jones. 
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"II. On the 10th of June, 1873, the plaintiff and G. W. Swepson 
compromised the suit, and plaintiff gave to  said G. W. Swepson a 
receipt as follows: 

"Received of G. IT. Swepson, one thousand dollars, in full of cash 
payment of the sum agreed upon, in the compromise of a 

(704) certain draft of said Swepson on &I. S. Littlefield, payable ta  
A. J .  Jones and by him transferred to  me, and on which I have 

commenced a suit. The agreement for compromise is placed in the 
hands of Hon. Thomas C. Fuller, and is now held by him. 

(Signed) THOMAS J .  JONES." 
Raleigh, N. C., this June loth, 1873. 

The agreement for compromise referred to in the above receipt, 
was as follows: 

"Thomas J. Jones and George W, Swepson have this day agrerd 
together as follows: Thomas J .  Jones does hereby agree to  forbear 
and not to prosecute or sue any further, so far as George W. Swepson 
is liable or concerned, on a draft now in the hands of B. R- T. C. 
Fuller, attorneys, in suit in Cumberland Superior Court as follows: 
Draft for $26,000.00, drawn by George W. Swepson on M. S. Little- 
field, and by said Littlefield accepted, payable to the order of A. J. 
Jones, and by him assigned to Thomas J .  Jones. 

"The condition of the above covenant and agreement is, that Georgc 
W. Swepson pay to Thonias J .  Jones, one thousand dollars ~$1,000.00~,  
and George W. Swepson further agrees t o  pay Thomas J. Jones, 
through Thomas C. Fuller as soon as received by said Fuller, two 
thousand dollars, out of any money realized from railroad bonds in 
Florida, or from M. S. Littlefield, and if nothing is collected out of 
railroad bonds or M. S. Littlefield, then the one thousand dollars is 
in full satisfaction and payment for said covenant. 

THOMAS J. JONES, [Seal.] 
G. M-. SWEPSON, [Seal.] " 

TT7itness T. C. FULLER. 

"The $1,000 is all the plaintiff has received on the draft or on the 
compromise. Neither said Swepson nor Thomas C. Fuller have, since 
said agreement, realized any money from railroad bonds in Florida, 
nor from M. S. Littlefield, and said Swepson was diligent in his efforts 

to  collect and realize money from said sources. 
(705) "The complaint was filed a t  Spring Term, 1873, and signed 

'Fuller, attorney for plaintiff,' in the handwriting of B. Fuller, 
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Esq. Thomas C. Fuller, Esq., became the general attorney for G. W. 
Svi-epson. and was released from further professional obligations to 
plaintiff and xt January Term, 1876, of said Court, entered an  appear- 
ance for G. I?-. Swepson, by writing T. C. Fuller for---opposite the 
name of said Swepson in said suit upon the docket, and B. Fuller and 
J ,  W. Hinsdale, Esqs., thereafter represented the plaintiff, and a t  
May  Term. 1877, of .said Court, judgment was rendered against G. ITT. 
Swepson for want of an answer or demurrer, in the absence of said 
Swepson and of his attorney. 

"Kotice of motion to set aside the judgment was served on the 
plaintiff, October 9th, 1877. The appearance being entered for said 
Swepson, a t  January Term, 1876, and not before, and it being alleged 
by plaintiff that  he gave notice to  said Swepson, that  he intended to  
press his said action. Service of said notice being denied by said 
Swepson, it is found as a fact, that notice was given by plaintiff to  
defendant, 61. W. SIT-epson of plaintiff's intention to  press for judg- 
ment, prior to  January Term, 1876, and that  up to the time of said 
notice, the said Swepson, relying upon the compromise and covenant, 
took no steps to  defend the action. No defence to the action is set 
forth in the defendant's notice or affidavits, other than tha t  which 
is based upon the terms of the compromise and covenant. 

"It does not appear that said Swepson ever communicated to his 
attorney any other defence to  the action. 

"Upon the foregoing facts found, it is considered by the Court, 
that the defendant is not entitled to  relief under Sec. 274 of the Code. 

"The plaintiff offering now to  credit said judgment with the one 
thousand dollars, paid to  him by said Swepson, on June 10, 1873, the 
said judgment must be credited with said sum, a t  said date. And the 
motion to  vacate is denied, a t  defendant's cost, and the stay of pro- 
ceedings heretofore granted is dissolved." 

From which order the defendant Swepson, as executrix, ap- (706) 
peals to  the Supreme Court. 

Mr.  John Devereuz Jr., (Mr. Geo. V. Strong was with him), for 
the plaintiff. 

Messrs. Thos. Ruffin, W. P. Bynum and Edward C. Smith, (Messrs. 
T. C. Fuller, Geo. H. Snow and Jno. W. Grahaln were with them on 
the brief), for  the defendants. 

SMITH, C. J. (after stating the facts). We think i t  clear, that  a 
new trial awarded for some vitiating illegal ruling, which may be 
reasonably supposed to have influenced the verdict, re-opens the con- 
troversy for the admission of any evidence that  is itself competent, 
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and ought to have been received, if offered, a t  the first trial. This is 
equally true when the Judge assumes the function of passing upon the 
evidence, and determining the facts upon which the judgment is 
grounded. f e do not of course refer to those exceptional cases, where 
of several issues, severable in their relations, an infecting error enters 
into the finding of one, and the new trial is confined to that  issue, as 
in Burton v. Railroad, 84 N. C., 193; Lindley v. Railroad, 88 N. C., 
547; Roberts v. Railroad, Ibid., 560; nor to cases wherein some of 
the essential matters in controversy, necessary to be determined before 
final judgment, have not been passed on, and the verdict is insufficient, 
as in Allen v. Baker, 86 S. C., 91. 

There were no facts found in the former appeal, upon which the 
order vacating the judgnient could be seen to  have been founded, and 
the appellate Court, could not consequently decide upon the correct- 
ness of that ruling. The motion when re-heard, stood upon the same 
ground as if an entire verdict had been set a.side, and the trial is of 
necessitv de novo. There had been no fact determined, and the issue 
before the Judge included all such facts as were required in deciding 
upon the merits of the application, and was open to any evidence, 

legally admissible, which either party niight be able to adduce, 
(707) in conformity with the practice. I n  jury trials, the litigants 

introduce any proofs they may have, in proper order, until all 
are heard, and may, with leave of the Court, offer further proofs after 
the testimony has been closed. 

Neither is required in advance, to  communicate to the other that 
which he expects to  introduce. Why should a different rule prevail 
when the Court is called on to  perform a similar service? As affidavits 
are ex parte and no opportunity is offered for cross examination, there 
is a propriety in affording counsel an opportunity for examining such 
as may be offered against him, before trial, so that  he may controvert 
the new matter, by adversary evidence, and when this is not done, 
i t  may present a case of surprise, authorizing the arrest of further 
proceedings, until the new evidence can be met. We know of no rule 
regulating the hearing of motions such as the present, which requires 
the filing of affidavits before the trial is entered upon, and their re- 
jection when they are not. There is, of course, a discretion reposed 
in the Judge, which may warrant his rejection of testimony in this 
ex parte form, when inopportunely offered out of the regular course of 
proceeding, just as he may, under such circumstances permit it. We 
do not abridge his exercise of discretion in these cases. The mesent 
case is not ofvthis kind. Notice of the affidavit was given in advance, 
and it  does not appear that  the plaintiff or his counsel were refused 
an opportunity of seeing it, or even that they wished to know what. 
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i t  contained. KO unfair advantage was taken, and the plaintiff 
assented to the hearing, with the knowledge that  the affidavit would 
be offered. 

It is true, the opposition t o  its adnlission is put by the plaintiff's 
counsel, upon the general ground "that he had no notice of it, nor 
opportunity to  answer it before the hearing," and the record says the 
objections were sustained. If by this is meant that sufficient time 
had not been given to prepare the answering evidence, as TYe have 
already said, the objection is untenable in  lax^, and could have been 
removed by a postponen~ent. 

Another portion of the record seems to imply the ruling out (708) 
of the affidavit for a different reason. The plaintiff's counsel 
seemed to have entertained the erroneous idea, that no testimony 
could be heard, but such as was before the Judge when the motion mas 
first heard and allowed. This is indicated in the application for 
striking out the second, or, as i t  is called, supplemental affidavit of 
the deceased, though on file for six years, because the leave of the 
Court was not first obtained, as necessary to  its admission. And the 
ruling seems, in some degree, to  countenance the suggestion, since the 
objection is overruled, not for its intrinsic invalidity, but because the 
affidavit had so long remained on file, and no motion of such nature 
had before been made to this effect. Then immediately appears the 
objection to the reading of the refused affidavit, and the ruling sus- 
taining it. It would seem that the inlplication found in the previous 
ruling, was acted on as a sufficient reason for rejecting the other. If 
this be the interpretation of the record or case, the action of the 
Court proceeds upon an underlying inisconception of the law and 
practice in disallowing the evidence. And in the other view of the 
case, there was error in the ruling, which entitles the appellant to  
another hearing. It is not an authorized act of discretion, but a 
denial to  the defendant of a legal right. 

We are not prepared to  say, even upon the findings, that the case 
is not within the purview of Sec. 274 of The Code, and that the ruling 
of the Judge in this regard is correct. But we express no opinion upon 
the point, as the facts developed upon the evidence, and found a t  the 
next trial, may be entirely different. 

There is error in the ruling out of the affidavit, as a matter of law, 
and there must be another trial. I t  is so adjudged. 

Error. Reversed. 

Cited: Ashby v. Page, 108 N.C. 8 ;  Beville v. Cox, 109 N.C. 267; 
Xtrother v. R. R., 123 N.C. 200; Benton v. Collins, 125 N.C. 90; Hun- 
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ter v .  R. R., 163 N.C. 283; McGehee v. McGehee, 190 N.C. 477; Woody  
v .  Privett, 199 N.C. 379. 

'J. C. PTITT, E L I  PASOLiR a m  OTEIERS V. COMJIISSIONERS O F  
GASTON COUNTY. 

Constit7nfional Law-Local Taxation for School Purposes-Discrimi- 
nation Between Races. 

1. The Constitution requires that all taxes, whether levied for State, county, 
town or township purposes. shall be uniform, and allows no discrimina- 
tion in favor of any class, person or interest, but requires that  all things 
possessing value and subject of ownership, shall be taxed equally, and 
by uniform rule. 

2. Therefore, a law ~ h i c h  allows a tax on the polls of one color and on prop- 
erty owned by persons of the same color, to be applied exclusively to 
the education of children of that  color, is uncoi~stitutiona~l. 

3. This law also discriminates between the races, by allowing the taxes paid 
by one, to be applied exclusively to the education of that color, and is 
therefore in conflict 11-ith the last  clause of Art. 9, Sec. 2 of the Consti- 
tution, which is-"there shall be no discrimination in favor of or to the 
prejudice of either race." 

4. This does not extend, however, to the lam requiring the children of the 
two races to be educated in separate schools when the advantages are  
equal-nor to laws prohibiting marriage benveen the races, nor are such 
laws opposed to recent amendments of the Constitution of the United 
States. 

CIVIL ACTION, heard by MacRae, Judge, a t  Chambers, on April 24th, 
1884. 

The action was instituted to perpetually enjoin the defendants, 
commissioners, from levying certain taxes for the support of schools. 

His Honor refused to continue the restraining order to  the hearing, 
and the plaintiffs appealed. 

The facts fully appear in the opinion. 

(710) Xessrs.  W .  P. B y n u m  and R. W .  Sandifer, for the plaintiffs. 
Messrs. Geo. F.  Bason and John Devereux, Jr., for the de- 

f endants. 

*The decision in this case was rendered a t  the last Term, but the opinion 
was not filed in time for publication in the last volume of the Reports. 
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SMITH, C. J. While in this action for a perpetual injunction against 
the collection of a certain tax, levied by the coinmissioners in further 
support of free education of children of thc white race alone, which, 
under our former system of judicial administratior,, would be exclu- 
sively cognizable in a court of equity, we would be required t o  look 
into the evidence, if properly taken and sent up, and ascertain what 
facts are proved, the parties are content to abide by the findings of 
the Court, as the facts upon which we are to declare the law. They 
are as follows: 

The defendants, the board of commissioners of Gaston County, under 
the provisions of the act of March 8, 1883, The Code, Secs. 2594, 2595, 
caused an election to be held in school district No. 21 for white chil- 
dren, and to be submitted to  the white electors therein for approval 
or rejection, a proposition for an additional tax of twenty cents on 
the one hundred dollars worth of property therein, belonging to white 
owners, and sixty cents upon each taxable white poll, for furnishing 
increased free educational advantages to the white children of the 
district. At  the election held accordingly on December 6, following, 
a t  which, while there were colored electors, none but white electors 
were allowed to  vote, twenty-five votes were cast for, and twenty 
against the proposition, whereupon the commissioners declared it to 
have been carried by a majority of five votes, and directed their 
clerk to make out a tax list, and place the same in the hands of the 
sheriff, which has been done, and the sheriff is proceeding to  collect 
said assessment. 

By  the act to incorporate the town of Dallas, (Private Laws, 1871- 
'72, ch. 46),  i t  is provided that  the tovn  of Dallas shall constitute a 
school district. 

The boundaries of school district No. 21 were established in 1868. 
and embrace a larger territory, including more persons, voters 
and property, than are coniprised in the corporate limits of the  (711) 
town of Dallas, and the boundaries of said school district have 
been retained as in 1868, up to  the present time, and no action has 
ever been taken under the charter of the town of Dallas to  coilform 
the limits of the school district to  the limits of said town. 

If the colored voters had been allowed to vote, twenty-five would 
not have been a majority of the qualified ~ o t e r s  therein, either as the 
district is recognized, or as it would be if confined t o  the limits of 
Dallas. 

Tha t  there were sixty-three qualified white voters residing within 
the limits of school district No. 21 a t  the  time of said election. 

The said tax list contains a tax or assessment of twenty cents on the 
$100 worth of property in said district belonging t'o white persons, and 
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sixty cents on the polls of the white persons residing therein, and none 
on the property or polls of colored persons resident therein, though 
there are several who reside and own property, subject to  taxation 
therein. 

A large amount of said tax or assessnient is upon property and 
polls of persons, situate and resident outside of the corporate limits 
of the town of Dallas. 

That  the collection of said assessment will not have the effect t o  
produce a depreciation in the value of the property subject to such 
assessnlent. A6 a matter of law, that  the levy and collection of said 
assessment, is not in violation of the Constitution or the laws of the 
State. 

It is therefore ordered, that  the restraining order heretofore granted 
be dissolved, and that the plaintiffs pay the costs of this application, 
to be taxed by the clerk. 

From which order the plaintiffs appeal to the Supreme Court. 
The first section of the Act, prescribes the manner, such as was 

pursued in the present case, of ascertaining the will of the white voters 
on the proposed assessment in aid of schools in the district, and upon 
an approval, directs the further action mentioned in the next three 

sections, which are as follows: 
(712) SEC. 2. I n  case a majority of the votes cast a t  said election 

shall be in favor of such assessment, the board of commission- 
ers shall direct their clerk to  make out from the tax list of the town- 
ship in which such district is situate, a list of all the taxable property 
and polls of the white or colored tax-payers, as the case may be, in 
such district, and it shall be the duty of the school committee of such 
district, to aid the clerk in making out said list; and said clerk shall 
deliver said list to the sheriff of the county, with an order signed by 
him, commanding the sheriff to collect said assessment in like manner 
as provided for the collection of State and county taxes; and said 
sheriff shall collect and pay over the same to the county treasurer. 
And said sheriff's bond shall be liable therefor, as provided in case of 
the county school tax. 

SEC. 3. NO election, under the two preceding sections, sllall be held 
more than once in any one year. 

SEC. 4. The assessment thus levied and collected from the taxable 
property and polls of white persons, shall be expended in aiding to 
keep up the public school in said district for white children of both 
sexes, between the ages of six and twenty-one years; and the assesr- 
ment thus levied and collected from the taxable property and polls 
of colored persons, shall be expended in aiding to  keep up the public 

598 
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school in said district for colored children of both sexes, between the 
ages of six and twenty-one years. 

The act granting a charter to the town of Dallas, ratified and taking 
effect on January 23d, 1872, contains the follon-ing section: 

Tha t  the corporate limits of the town of Dallas, shall constitute a 
school district, and tha t  all taxes levied upon the same by the State 
for school purposes, shall be expended in conforn~ity with the State 
regulations in establishing graded schools ~ ~ i t h i n  the town; and for 
the advancement of this purpose, the commissioners may appropriate 
a sufficient sum belonging to the corporation, to supply the deficiency, 
and the board of commissioners shall select a school con1- 
mittee for the purpose of supervising said schools, and to per- (713) 
form the duties now prescribed by law. Private Acts 1871-'72, 
chapter 46, Sec. 45. 

The appellants' claim t o  be relieved of the tax by a restraining 
order, to  be made permanent on the final hearing, rests upon several 
grounds, and these are: 

I. The school district., as comprised within the corporate limits of 
the  town of Dallas, under the Act, is that  wherein the will of the 
electors, regarding the proposed tax, should have been collected by 
a vote; and none of the electors outside, though within the boundaries 
of school district No. 21. should have been permitted to vote. If this 
be the result of the legislation, and the area covered by the town be 
withdrawn from the territory originally formed into a school district, 
the  election was not held in conforn~ity with the law, and is void, 
under the  rulings in McCormac v. Commissioners, 90 N. C., 441, and 
Caldwell v. Commissioners, Ibid.. 453. 

But  we do not dispose of the case upon this point, since the statute 
creates this district to  bring it under the operation of the law in 
reference to  graded schools, removing the disability of a want of 
sufficient population to  come under the general law, and may admit 
of a construction tha t  leaves the former district, undiminished in 
territory, for ordinary purposes. 

11. The appellants' principd objection, and this is the essential 
point decided in the Court below and brought up for review, is based 
upon an alleged repugnancy of this legislation to  the Constitutions of 
both the State and Federal governments. 

They insist tha t  i t  is not uniform in its operation upon taxable 
property and persons, as is required by the State Constitution, Art. 5, 
Secs. 3 and 6, and Art. 7, Sec. 9. 

The counties are directed to be divided into school districts by the 
Constitution, and each becomes, with the consent of the General 
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Assembly, a taxing territory, and, remarks BYNUM, J., delivering the 
opinion in Kyle v. Fayetteville, 75 N. C., 445, "whenever the power (of 
imposing taxes) is exercised, all taxes, whether State, county or town, 

by force of the Constitution, must be imposed upon all the 
(714) real and personal property, money, credits, investments in bonds, 

stocks, joint stock companies, or otherwise, situate in the State, 
county, or town, except property exempted by the Constitution." 

And again: "It is the provision, and was the purpose of the Con- 
stitution. that thereafter there should be no discrimination in taxation 
in favor of any class, person or interest, and that  everything, real and 
personal, possessing value as property and the subject of ownership, 
should he taxed equally and by a uniform rule." 

The principle of uniformity pervades the fundamental law, and 
while not in the Constitution applied in express terms to the tax on 
trades, professions, etc., necessarily underlies the power of imposing 
such tax, and a tax not uniform, says RODMAN, J., "would be so in- 
consistent with natural justice, etc., that  i t  may be admitted that  
the collection of such a tax would be restricted (restrained) as un- 
constitutional." Gatling v. Tarboro, 78 N. C., 119. 

So, Mr. Justice MILLER, defining the term as used in the Constitu- 
tion of Illinois. says that while one tax may be imposed upon inn- 
keepers, another upon ferries, and a still different tax on railroads, 
the taxation must be the same on each class: that  is, the same tax 
upon all inn-keepers, upon all ferries, and upon all railroads, in their 
respective classes as taxable subjects. Railroad Tax Cases, 92 U. S., 
575. 

To the same effect is Worth v. Railroad, 89 N. C., 301, wherein is 
quoted with approval this language, used by the Supreme Court of 
Ohio: "Taxing by a uniform rule, requires uniformity, not only in 
the rules of taxation, but also uniformity in the mode of assessment 
upon the taxable valuation." 

The proceeding conducted under the statute in the present case, 
widely departs from uniformity, the fundamental condition of all just 
authorized taxation under the Constitution. It marks a color line 
among the qualified voters of the same territorial district, admitting 

only of the votes of white men in the white district, and colored 
(715) men in the colored district, in determining in their respective 

districts, the question of an increased assessment for the schools. 
The discrimination rests wholly upon race, in this, as in the other 
provision, which confines the taxation to the property and persons of 
the one or other of the classes thus divided, as the case may be. The 
same difference runs into the application of the funds. Those derived 
from one class, are devoted to the education of the children of that 
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class only, and denied t o  the children of the other, a distinction which 
finds no countenance in the Constitution, but is alike opposed to it 
in its general structure and in its details. 

Suppose the principle was carried out, and made applicable to the 
entire county-and the school districts are but divisional parts of the 
county-is i t  not obvious it  would be subversive of the equality and 
uniformity recognized in the system of public schools, which looks to  
a fair participation of all its citizens in the advantages of free edu- 
cation? 

If the separating line can be thus run, why may it  not be between 
children of different sexes, or between natives and naturalized Iser- 
sons of foreign birth, or evkn between the former and citizens of other 
States, removing and settling in this State? 

These considerations clearly indicate the incompatibility of such 
legislation, partial in its operation, with the equality established in 
the Constitution, and t o  which all legislative axtion must conform, 
in order to its being valid. 

The special race distinction, moreover, is in conflict v i th  the con- 
cluding clause of Article IX,  Sec. 2, which, after directing that in- 
struction shall be given to children of the two races in separate public 
school, declares that  "there shall be no discrimination in favor of or 
to  the prejudice of either race." 

Now it  is obvious there would be no occasion for such a discriminat- 
ing enactment, if the results would be the same as to a tax imposed 
upon all taxable subjects within the district, and fairly distributed, 
so as to  secure similar advantages in obtaining an education to all 
the school children of either race. 

Nor can we shut our eyes to the fact, that the vast bulk of (716) 
property, yielding the fruits of taxation, belongs to the m-hite 
people of the State, and very little is held by the emancipated race; 
and yet the needs of the latter for free tuition, in proportion to its 
numbers, are as great or greater than the needs of the former. The 
act, then, in directing an appropriation of what taxes are collected 
from each class, to  the improved education of the children of that 
class, does necessarily discriminate "in favor of the one and to the 
prejudice" of the other race. 

It can make no difference that  the property of the nhlte people 
raises the means which are expended in the education of white chil- 
dren, since the fund is raised by the exercise of legislative coercion. 
and becomes common to all, and to be used for the general benefit. 
It is in no sense a voluntary contribution, for with such the lam does 
not interfere, but the results are reached by legislative action, con- 
tingent upon an approval by partial voting, but not the less legislative 
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action for that reason, and, therefore this suit is instituted by un- 
willing tax-payers to arrest the collection. 

The general views we have expressed, have not been seriously con- 
troverted in the argument here in support of the ruling below, but it 
is sought to  defend the legislation, as belonging to the class of local 
assessments, such as have been upheld in cases where a large boundary 
fence, dispensing with a necessity for interior individual fences, is 
built and to be maintained a t  the expense of the lands thus enclosed 
and benefited. It is unnecessary to refer to these adjudications, as 
they have been considered and the principle governing them declared 
in Busbee v. Commissionem, 93 K. C., 143. 

These local assessn~ents are not made under the restraints appli- 
cable to  the exercise of the general taxing power for the public good. 
They are put alone upon the property assumed to be benefited by the 
proposed improvement, and not upon other, which derives no special 
advantage from the expenditure. "The principle underlying local 

assessments conferring special advantages upon land," in the 
(717) words used in the opinion in this case, "is but an application 

of the maxim illustrated and applied in Norfleet v. Cromwell, 
64 N. C., 16, qui sentit commodum, debet sentire et onus." 

The doctrine finds legislative recognition and support in The Code, 
Sec. 2824, which imposes upon the lands enclosed by a common fence, 
the expense of its construction and maintenance. 

The statute does not provide for cases of a local assessment, but 
is general in its terms, and applicable to  every school district in the 
State, and thus partaking of the character of general legislation, the 
tax is put upon every species of taxable property therein, except in 
the distinction of race ownership. 

Yor do we question the right of local taxation for special local 
interests, not dependent upon the benefits thence accruing to property. 
The difference in these cases is pointed out in the work of Mr. Bur- 
roughs on taxation, 406, whose words, referring to the establishment 
of a school as a source of advantage to  local residents, we have quoted 
in Busbee v. Commissioners, supra. 

"Whenever a system of public instruction is established by law1' (we 
quote from Judge Cooley's works on Taxation, page 478), "to be 
administered by local boards, who levy taxes, build school-houses and 
employ teachers for the purpose, i t  can hardly be questioned that the 
State, in establishing the system, reserves to  itself the means of giving 
it  complete effect and full efficiency in every township and district of 
the State, e ~ e n  though a majority of the people in such township or 
district, in a want of proper appreciation of its advantages, should 
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refuse to  take upon themselves the expense necessary to give them a 
participation in its benefits." 

"The Legislature may authorize or make local public improrcments 
by local taxation." 2 Desty on Taxation, 1,119. 

"The in~position of taxes for educational purposes, or for maintain- 
ing the conlmon school system, is for a public purpose." Zbid., 
1,118. 

The  principles of equality and uniformity are indispensable 1718) 
to  taxation, whether general or local. Local taxation must be 
uniform upon the same class of subjects within the territorial limits 
of the  authority levying the tax;  and must be assessed upon all the 
property according to  its just valuation. 

"Whatever may be the basis of the taxation," are the words of Judge 
Cooley in his other work on Constitutional Law, 499, 622, "the re- 
quirement that  it shall be uniform is universal. It applies as much 
to  these local assessments as to  any other species of taxes." 

These references suffice to  show, that in authorized local taxation 
for the general good of the residents within the tax district, as dis- 
tinguished from those within the principle which includes large terri- 
torial boundary enclosures, it must be levied in accordance with con- 
stitutional requirements, and the property of a class, cannot be singled 
out to  bear the burden, of which the property of another class is re- 
lieved. These universal conditions are disregarded in the present 
enactment, and the distinction can no more be drawn between dif- 
ferent owners, than i t  can be betu-een different kinds of taxable prop- 
erty of the same owner, alike subject to an ad  valorem tax. 

I n  the  opinion we have expressed of the operation of our own Con- 
stitution upon such discriminating legislation, it is unnecessary to  
inquire into its consistency with the recent amendinents made t o  the 
Constitution of the United States. The essence of these provisions, 
is t a  secure equal civil rights to  all the citizens of a State, and es- 
pecially to protect the newly enfranchised colored people, added to  
the body politic, in their possession and use. But  they did not annul 
the statute long in force, which, from considerations of a public policy, 
forbids a marriage between a white person and a negro, as expressly 
held in State v. Hairston, 63 N. C., 451, and recognized in State v. 
Kennedy, 76 N. C., 251. Kor are they repugnant to the clause in 
the State Constitution, which provides for the instruction of the dif- 
ferent races in separate schools. This is so decided in State v. 
McCann, 21 Ohio, 208; opinion of BAXTER, C. J., in United 1719) 
States v. Buntzn, 7 Fed. Rep., page 730, April 4, 1882, and in 
the concurring opinion of CLIFFORD, J.,  in Hall  v. DeCuir, 95 C. S., 
485-504. 

603 
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I n  the latter opinion is reproduced the ruling in the case in Ohio, 
in these general terms: "That Court held, that  i t  worked no sub- 
stantial inequality of school privileges between the children of the 
two classes, in the locality of the parties; that  equality of right, does 
not involve the necessity of educating white and colored persons in 
the sanie school, any more than it does that  of educating children of 
both sexes in the same school, or that  different grades of scholars must 
be kept in the same school; and that  any classification which preserves 
substantially equal school advantages, is not prohibited by either the 
State or Federal Constitution, nor mould i t  contravene the provisions 
of either." 

To  the same effect are Roberts v. Boston, 5 Cush., 198; State v. 
Dufy, 7 PITev., 342; Clerk v. Board of Directors, 24 Iowa, 266; Dallas 
v. Fosdick, 40 How. Pr.  249; People v. Gaston, 13 Abb. Pr.  N. S., 100. 

It is not, therefore, every distinction dependent upon race or color, 
that  comes in conflict with the Federal Constitution, but only when 
i t  produces inequality in rights or interests; and when this is the 
result, the State legislation from which i t  flows, is rendered inoperative. 
When the same essential privileges are secured to all, such legislation 
is ~ralid, and rests in the sound discretion and views of public policy 
of those who make the law. 

We think there is error in the ruling of the Court, and that  the 
restraining order should have been continued. Let this be certified to  
the Superior Court of Cleveland, tha t  further proceedings be t h e r e i ~  
had according to law. 

MERRIMON, J., concurring. I concur in the judgment of the Cow& 
upon the ground tha t  the defendants failed to o b s e r ~ e  the require- 
ments of the  statute, (Acts 1871-72, ch. 46) ; but I do not concur in 
so much of the opinion of the Court; as declares the statute, (Acts 
1883, ch. 148, Secs. 1, 2;  The Code, Secs. 2594, 2595), imperative and 

void. I an? of opinion, tha t  the latter statute authorizes in 
(720) effect a local assessment, and does not prescribe a public tax, 

in the sense of the  Constitution, and that local assessments are 
not necessarily confined to  particular real property to be affected by 
them favorably, in contemplation of law. 

Error. R e ~ w s e d .  

Cited: Riggsbee v. Durham, 94 N.C. 804; Skinner v. Bateman, 96 
N.C. 7 ;  Duke v. Brown, 96 N.C. 129; Xnrkham v. Manning, 96 N.C. 
133; S. v. Powell, 100 K.C. 527; Redmond v. Comrs., 106 N.C. 129; 
XcMillan v. School Cornnittee, 107 N.C. 614; S. v. Moore, 113 N.C. 
708: Hooker v. Greenville, 130 N.C. 474: Lovery v. School Trustees, 
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140 N.C. 39: Con: v. Comrs., 146 N.C. 585; Bonitx u. Sc72ool Trustees, 
154 N.C. 379; Wil l iams  v. Bradford,  158 N.C. 40; Guano Co.  v. Biddle,  
158 N.C. 214; Dal ton  v. Brown,  159 N.C. 178; Kei th  v. Lockhart ,  171 
N.C. 457; Galloway v. Board of Education,  184 N.C. 247; Story  v 
Comrs. ,  184 N.C. 340; Berry v. Durham,  186 X.C. 426; Corp. C o m .  v. 
Interracial Corn., 198 N.C. 323; Grimes v. Holmes,  207 N.C. 300. 

J. W. GRANT, AD~KISTRATOR,  v. IT7. A. REESE, ET ALS. 

Fmdings  o j  Fact-Jurisdiction o f  the  Supreme Court-Reference- 
Evzdence-Ezecutors and Administmtors-Inventory-Assets in 

Another Stute-A"iegligence-Confederate Money- 
Commissions. 

1. This Court has no power to review the findings of fact made by a referee 
in a n  action a t  lam, but can only reriew errors of law in the admission 
of evidence, and erroneous conclusions of law from the facts as  found. 

2. The inventory returned by a n  executor or administrator into the Clerk's 
office, is prima facie eridence of the solvency of the persons owing debts 
to the estate and described in such inventory, if nothing be said in said 
inventory to the contrary, against the executor or administrator return- 
ing it. and the sureties on his bond, but it seems such inventory is not 
evidence against an administrator de bowis non,  and the sureties to his 
bond. 

3. Such inventory is not conclusive, and the defendants may show that the 
personal representative made errors and mistakes in describing and 
noting the debts in the inventory. 

4. When a n  administrator dies, his administrator holds the funds of the first 
intestate for the administrator cle bonis non, and i t  is his duty to  
account with such administrator de bonis non. When he does so, in  the 
absence of evidence of mistake, or fraud and collusion, the presumption 
is, that  the settlement was in full, and embraced all matters that  ought 
to h a l e  been accounted for, and it  shifts the burden of proof to the 
party attacking it. to show that debts due the estate of the first intestate, 
and returned by the deceased administrator a s  solvent, but which have 
not been collected, were collectible. 

3.  Apart from positive fraud, a n  administrator de boltis not2 is liable, if he 
fails t o  use due care and diligence in collecting from the administrator 
of the deceased administrator, all of the assets of the first estate unad- 
ministered by him, and it  is his duty to do this, without any demand 
or request from the creditors or distributees of the first estate. 

6. Where an administrator receiT7ed into his possession certain slaves belong- 
ing to the estate of his intestate, he, and the sureties on his bond, a r e  
liable for their hire receired by him, in the same manner a s  for the hire 
or prier of other chattels so received. 
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7. I n  such case, where the slaves n7ere hired in  186-3 and 1864, and the ad- 
ministrator used reasonable diligence in hiring them and collecting the 
hire, if the same was paid in  Confederate money, and the administrator 
kept i t  apart and separate as  part of asset of the estate, and i t  was lost 
by the results of the war, the administrator is not liable. 

8. I n  such case, in the absence of evidence of the amount of hire which the 
administrator actually received, he should be charged with the reasonable 
hire of the slaves in Confederate money, and this amount should be 
scaled, in  the same manner as if be had converted the Confederate money 
rece i~ed  from such hiring. 

9. I t  is  a aublic fact. of which the Courts take iuclicial notice, that there 
was no currency in this State during the Fears 1863 and 1864, except 
Coilfeder~ate money, and that ordinary business transactions vvere almost 
uniformly discharged by that currency. 

Where one used Confederate money, not his own, he must account to him 
whose money he used, for its value in gold, with interest thereon. 

Where a n  administrator sold and assigned a judgment due the estate of 
his intestate, for fifty pal- ceiztisnz of its face value. and on the same day, 
the judgment debtor paid the assignee the entire amount due on the 
judgment, and i t  appeared that a t  the time of the assignment, the judg- 
ment debtor was solvent, and the judgment collectible; I t  was held,  gross 
negligence, and the administrator and the sureties on his bond mere 
liable for  the full amount of the judgment. 

I n  such case, i t  is no justification to the administrator that the counsel 
for the next of Bin authorized such sale, unless the counsel has express 
authority from his client to do so. 

An administrator is, in a n  important sense, a trustee for those who will 
take benefits under his intestate. 

Where a person dies domiciled in this State, having personal property in  
other States, the personal estate, wherever situated, must be distributed 
according to the lams of this State, but eacb State has the power to 
administer so much of the estate a s  may be within its jurisdiction, for 
the security of domestic creditors, and  hen they are  provided for, to  
distribute the remainder to the persons entitled, without regard to the 
place of their domicile. 

Where a person dies in North Carolina, having personal property i n  Vir- 
ginia, the Virginia administrator is  not boulid to account to the ad- 
ministrator here, for  the surplus after paying debts, nor is the adminis- 
trator in this State required to collect such surplus from the foreign 
administrator. 

The grant of letters of administration, although general in its terms, is 
limited to the administration of property in this State, and gives no 
authority to the administrator to administer the property in another 
government, and a failure to return such property on his inventory, is 
no breach of his bond. 

In such case, if the administrator receired such foreign assets, he may, in 
equity, be held personally to account, on the ground of a personal trust 
in the administrator, without regard to where it  was assumed. 
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18. An executor stands upon a different footing, as  he derires his authority 
from the will, and not simply from the la\\-. and ~ r h e n  he prows the will 
as  required by the law of the domicile of the testator, jt passes the prop- 
erty to him, whererer i t  may be situated, according to its legal effect. 

19. An administrator de  honk  ?ton, cww~ t e s tnn~en to  a m e x o ,  although required 
to execute the will, does not stand on the same footing in all respects a s  
an executor, a s  his authority is derived from the lam. and not from the 
mill, and he cannot sue in another jurisdiction, to recover the assets of 
the estate. 

20. So, where a testator died domiciled in this State, leadng debts due by 
parties in Virginia, the administrator dc bonis ?&ow, cum testamento 
unnero ,  and the sureties on his bond. are  not liable for a failure to 
return such notes on the inventory in  this State and eol:ect the same, 
1%-hen there is administration on bhe estate in Virginia. 

21. In  such case, if there is no administration in Virginia, the administrator 
would be personally liable, if he had received such notes. and failed to 
make diligent effort to collect them; but whether his bond would be 
liable or not. qum-e. 

22. An administrator or executor is  not entitled to commissions under all 
circumstances. but he must hare earned them by an honest and just 
discharge of his duty, and it  must appear that the receipts and espendi- 
tnres hare been fairly made. in the course of the administration. 

23. Where a n  administrator failed to file any inmntory or annual accounts 
of his administration. and it appeared that he had been guilty of gross 
negligence and want of care in his niamgement of the estate, he is  not 
entitled to commissions. 

CIVIL ACTION, heard on exceptions to the report of a referee, before 
Graves, Judge, a t  January Special Term, 3885, of the Superior Court 
of KORTHAMPTOK County. 

The defendants appealed. 
The facts are fully stated in the opinion. 

Mr. T .  S. Hill, (Mr.  R. B. Peebles ~ c a s  with him on the brief) (723) 
for the plaintiff. 

Messrs. IB. C. Bowen, Willis Ragley, and W .  H .  Day ,  for the  de- 
f endunts. 

~ I E R R I N O N ,  J .  The alleged errors are iinperfectly assigned, and we 
find it difficult to determine the meaning and application of some of 
them. Such as apply to alleged erroneous findings of fact, we cannot, 
correct, if, indeed, they exist, because t h s  is simply an action at  law, 
and we have not jurisdiction to review the findings of fact. MTe can 
only correct errors of law, in the admission of evidence, and in other 
respects, properly assigned. If we fail to reach the whole merits oi 
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the case, such failure must be attributed to  the loose, imperfect and 
confused"1xanner in which the alleged errors are assigned. 

I. The plaintiff, as administrator de bonis non, of Sterling Smith, 
deceased, who vras, in his life-time, the sole devisee and legatee named 
in the will of Martha Parker, deceased, seeks to charge the defendant 
Reese, as administrator de bonis non, cum testamento annexo, of the 
said lJfartha, and the other defendants, sureties to  his bond as such 
administrator, with having failed to collect and account for certain 
notes, and other evidences of debt of his testatrix, as he should have 
done, and was bound to  do. 

The referee, in taking the account in the course of the action, 
charged the defendants with the face value of several of such notes. 
and other evidences of debt, and the interest due thereon, the only 
evidence of the solvency of the persons owing them respectively, being 
the inventory, in which they were named and described, of the prop- 
erty and effects returned into the late Court of Pleas and Quarter 
Sessions of the county of Sorthampton, by the former and first ad- 
ministrator de bonis non, cum testamento annezo, of the said Martha. 
The referee received that  inventory as prima facie evidence of the 
solvency of the persons owing such notes, and other evidences of debt 
named, and, upon exception by the defendants, the Court sustained 

the action of the referee in this respect. 
(724) The defendants insist that  this ruling of the Court is erro- 

neous, and we are of that  opinion. 
The inventory of property, returned by an executor or administrator 

into the proper office as required by the statute, is prima jacie e ~ i -  
dence of the solvency of the persons owing debts mentioned and 
described therein, if nothing there be said to the contrary, as against 
the executor or the administrator and his sureties. The lam requires 
such inventory to be made under oath, and it is the duty of an 
executor or administrator, incident to  his office as such, to  make proper 
inquiry as to the property-its nature and condition-with which he 
ought to be charged, and it is presumed when he notes it in the inven- 
tory, that he describes it correctly, as the property of his testator or 
intestate, as the case may be, and as to debts due the estate, tha t  
the parties owing them are solvent, if nothing explanatory in tha t  
respect be said. And the inventory, as evidence of such facts, is 
admissible against the sureties to the bond of the administrator, 
because they stipulated that  their principal mould make the inven- 
tory, as required by the statute. I n  this respect, they stand upon 
the same footing as the administrator. Armistead v. Harramond, 11 
N. C., 349; Hoover v. ;l.ililler, 51 N. C., 79. The executor or adminis- 
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trator may show, however, that  the debtor was insolvent, and generally, 
that  he had made mistakes in noting the property properly, and its 
condition. The inventory is not conclusive against him or his sureties. 
Yarborough v. Harris, 14 N .  C., 40; Hunt ing ton  v. Spears, 25 N. C., 
450. 

But  i t  may be questioned, whether such inventory of the first ad- 
ministrator, could be p ~ i m a  facie evidence of such solvency of the 
debtor, as against the administrator de bonis non.  The persons owing 
the debts may have become insolvent before they came to the hands 
of the latter, and besides, he had no part in making that  inventory, 
or opportunity to ascertain the condition of the property described in 
it. While for some purposes, there is a privity between the ad-  
ministrator and the administrator de bonis non,  as was decided in 
Thompson  v. Badham,  70 N .  C., 141; i t  is not a t  all clear, that 
this prevails to the extent of making the inventory of the first (725) 
administrator, prima facie evidence against the second and his 
sureties. 

But  we do not find i t  necessary to  decide whether or not this is so. 
It appears that the defendant administrator, and the administrator of 
the first administrator de bonis non,  etc., of the testatrix, had a settle- 
ment long prior to  this action, in which it was ascertained that the 
first administrator de bonis non ,  owed the estate of his testatrix but 
the sum of fifty dollars, and this sum was paid to the defendant 
administrator. The latter had the right to make such settlement. The 
former held the assets of the testatrix, in the hands of his intestate. 
for the defendant administrator, and it was his duty to  account faith- 
fully for the same. As such settlement might be made, and was made, 
the presumption is that  it was a proper one in all respects, and em- 
braced all matters tha t  ought to have been accounted for, as it pur- 
ported to do. I t  was not, however, conclusive. The plaintiff might 
show that  i t  was carelessly and improvidently, or fraudulently made, 
to  his prejudice and injury. The presunlptlon is, tha t  this settlement 
embraced the notes and other evidences of debt in question, and hence 
the burden of showing that they were not, and tha t  the persons owing 
them were solvent, was on the plaintiff. One effect of the settlement., 
mas to  shift the burden of proof to the plaintiff, in the respects men- 
tioned. 

11. It is insisted further by the defendants, that  the settlement just 
mentioned, was conclusive, in the absence of fraud; and moreover, 
tha t  no demand was made by the plaintiff on the defendant adminis- 
trator, that  he compel the former administrator de bonis non  to  
account for the notes in question, and in all other respects. 
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This is a mistaken view of the effect of that  settlement. Thi le ,  as 
we have seen, there was a presumption in favor of its regularity and 
propriety, i t  was clearly not conclusive. It was the duty of the 
defendant administrator, to require-if need be, to compel-the ad- 

ministrator of the former administrator de bonis non, to account 
(726) faithfully to  him for all the property of every description, that 

he was properly chargeable with, of his testatrix. This he ought 
to have done with reasonable promptness, and he ought to have exer- 
cised like reasonable care and caution in making the settlement men- 
tioned. He  would be justly liable, if he negligently failed to exercise 
due care in obtaining all that was properly due, and this is so, apart  
from positive fraud. I t  was competent for the plaintiff, by any proper 
evidence, to show such lack of diligence and care. For example, he 
had the right to show if he could, that the persons indebted to the 
testatrix were negligently treated ir, the settlement, as insolvent, when 
in fact, they were abundantly solvent. And it mas the duty of the 
defendant administrator, to compel an account of the property of the 
testatrix, as indicated above, without a demand that  he do so on the 
part  of the plaintiff. The lam- charged and required hini to be diligent 
and faithful in the discharge of his duties. Ferebee v. Baxter. 34 N. C., 
64; Badger v. Jones, 66 K. C., 305; University v. Hughes, 90 I$. C., 
537, and cases there cited. 

111. The defendants are charged with the hire of four negro slaves 
for the years 1863 and 1864, a t  $80 each, per annum. This charge is 
based upon the evidence of witnesses, who testified before the referee, 
that such hire would be reasonable, if paid in the present currency 
of the country. The  defendants contend that i t  was not the duty of 
the first, administrator de bonis non, to  have charge of and hire out 
the slaves of his testatrix, and if it were, then the value of the hire 
in "confederate currency," should have been ascertained, and thc scale 
of depreciation of tha t  currency should have been applied. 

The last mentioned administrator was charged by the law with the 
slaves, as he was with other personal property of his testatrix, to be 
disposed of as was directed by the mill, and if he realized hire for 
their labor, while he had control of them in the course of the adminis- 
tration of the estate by him, such hires were embraced by the condi- 

tion of his bond as such administrator. 
(727 )  But he ought to have been held to account for such hire as he 

received, if he exercised reasonable diligence and care ir, hiring 
the slaves, and collecting the hire when due. If he received '(Con- 
federate money" in payment for the hire, and kept it set apart as rt 

part  of the assets of the testatrix, then he ought not to be chargeable 
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mith it  at all, as that  currency, without his default, became utterly 
worthless as a result of the late civil war. 

But in the absence of evidence as to what he really received as 
hire, he should be charged with the reasonable hire of the slaves, paid 
in Confederate currency, and the scale of depreciation prescribed by 
the statute, should have been applied, as if he had used the money he 
had received for the hire. It is a public fact, of which the Court takes 
notice, that there was no currency in this State in the years 1863 
and 1864, other than "Confederate currency,'' and that ordinary busi- 
ness transactions, were generally, almost uniformly, discharged by 
that  currency. I t  is just and reasonable to  require the administrator 
de  bonis norr, who received the hires, to  account for the same, as if 
he had received and used them. It would be unconscionable to  re- 
quire him to account for what he did not get! The rule is, that where 
one used Confederate money, not his own, that he must account to  
him whose money he used, for its value in gold or silver, with interest 
thereon 

IV. The defendant administrator received a note of his testatrix, 
for $746.59 due September 24th, 1858, against P. B. Sykes, payable to 
H. W. Ivey. and endorsed by him to the testatrix in her lifetime. The 
said Ivey died in 1860 or 1861, intestate, and administrators of his 
estate were duly appointed, and the defendant administrator obtained 
judgment p a n d o  against them, for $1,313.17, with interest on $746.59, 
thereof. from May 22nd, 1871, and for $10.35 costs. Ivey was solvent 
a t  the time of his death, and his estate mas sufficient to  pay all his 
indebtedness, from that time, untiI the taking of the account. 

On the 19th day of November, 1872, the defendant administrator 
"con~promised," (what this means we cannot tell,) the judgment 
mentioned by selling and assigning i t  to  a third party, for (728) 
$678.14. On the same day, the administrators of Ivey, paid 
the purchaser thereof the whole amount of money due upon it, and 
thus disc~larged it. The Court, sustaining the action of the referee, 
held that the defendants were properly charged mith the whole amount 
of that judgment, and the defendants excepted. 

Accepting the facts as found by the Court, there was no substantial 
reason for selling the judgment at all, much less selling it for fifty 
per centum of its face value. The estate of Ivey was sufficient to pay 
it, and all the debts chargeable upon that estate. And yet the de- 
fendant administrator sold the judgment for fifty per centum of the 
sum of money due upon it!  And the administrator of Ivey, on the 
same day, paid the purchaser the full amount due upon it ,  and dis- 
charged ~t E It seems to us manifest, that  the defendant was grossly 
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negligent in making such disposition of the judgment, and that the 
defendants were properly charged with the face value of it. So far 
as appears, no reasonable cause existed, prompting such sale. 

It seems that  the defendants contended, that the counsel of a fonner 
administrator and of the next-of-kin of the intestate of the piaintiff, 
authorized the sale. But the Court finds as a fact, that the counsel 
did not authorize i t :  that  another counsel, (it is not found as a fact 
that  he was counsel for the administrator or the next-of-kin,) did 
authorize it, "upon condition tha t  the  amount be paid over immedi- 
ately to  his clients," which was not done, and has not been done. 
This questionable permission of counsel, cannot be treated as author- 
izing and justifying the sale in question. Indeed, even if the counsel 
had expressly given his permission to make it, he having no special 
authority from his clients to  do so, this would not be a sufficient justi- 
fication. The administrator was bound lo exercise reasonable dili- 
gence, care, and caution, in collecting the debts of his testatrix. He  
was. in an important sense, a trustee for those who might be entitled 
to  take through the deceased legatee. When he made such a sale. he 

knew, or ought to have known, that  he was making an un- 
(729) necessary and unwarranted sacrifice of half of a large judgment 

which could be collected, to the manifest prejudice of the estate 
of the deceased legatee. The counsel referred to, simply as such, had 
no authority to  authorize such a sacrifice, and if he gave the defendant 
administrator permission to  make it, and he acted upon such permis- 
sion, he did so a t  his peril. The defendants mere properly charged 
with the whole amount of the judgment. 

V. A note belonging to the estate of the testatrix, against a person 
residing in the State of Virginia, not far distant from the courity ~f 
Northampton, in this State, for $286.00, due May 7th, 1860,  as noted 
and described in the inventory mentioned a b o ~ e ,  and it passed into 
the hands of the defendant adniinistrator. Thc latter deemed it neces- 
sary that  he should become administrator C U M  tes tamento  a x n e z o  of 
his testatrix, in the State of Virginia; he did so, and there collected 
the debt above described. I t  does not appear that the testatrix had 
property, other than the note mentioned, nor does it appear that she 
owed any debts there, nor tha t  the administration there has been com- 
pleted. The defendants sureties, insist that  they ought not to b e  
charged with this debt, because it properly belonged to the adminis- 
tration in Virginia. The Court, sustaining the action of the referee, 
held that  they were properly charged ~ i t h  i t ,  and they excepted. 

The administration of the estate of the testatrix in the State of Vir- 
ginia, is distinct from, and has no connection with that in this State. 
This State being the domicile of the testatrix, her estate, wherever 
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situate, must be distributed according to  its law-that is, among. the 
persons, and in the proportions prescribed by that  iaw. But each 
State has the power to  administer so much, and such parts of the 
estate, as may be within its jurisdiction, for the security of domestic 
creditors, and to distribute the surplus, if any, to  the persons so en- 
titled, without regard to  the place of their domicile. The adminis- 
trator in the former State, is not obiiged to  account to the 
administrator here, for such surplus-the latter has no interest (730) 
in it, because the laws of this State have no extra territorial 
operation-they cannot, and do not undertake, to  force the adminis- 
trator here, to demand and collect from the administrator abroad, any 
surplus tha t  may remain in his hands, after the payment of the debts 
and costs there, any more than to sue for, and recover a debt due 
the intestate beyond the limits of this State. And hence it was held 
in Governor v. Williams, 25 N. C., 152, that  administration of an 
estate granted here, although general in its terms, IS necessarily limited 
to  the property in this State, and gives no authority to the aciininis- 
trator to administer the  property in another government-that the 
adminibtrator cannot be required to return an inventory of such prop- 
erty, and that  a failure to do so, would be no breach of his adminis- 
tration bond, although the administrator might, in equity, be required 
to  account personally, wherever he might be found, to those entitled 
to the estate in his hands. This rests on the ground of a personal 
trust in the administrator, without regard to where i t  was assumed. 
The administration in this State, does not authorize the administrator 
to sue abroad, nor is he held responsible for property within a foreign 
jurisdiction, certainly, when there is administration of the property 
of the intestate there. Plumnzer v. Brandon, 40 N. C., 190; Car- 
michael v. Ray, Ibid., 364; Sanders v. Jones, 43 N. C., 246; Medley 
v. Dunlap, 90 N. C., 527, and cases there cited. 

An executor, however, stands upon a different footing, in some 
material respects. When he proves the will as required by the laws of 
the domicile of the testator, it passes the property, wherever it may be 
situate, to  him, according to the legal effect of the will. He  derives 
his authority from the will, and not simply from the act of the  la^. 
Helme v. Sanders, 10 N. C., 563; Governor v. Willianzs, supra. 

The administrator de bonis non, cum testamento annexo, as in this 
case, although clothed with the power, and he is required to execuie 
the will, according to  its legal effect as if he mere executor, does not. 
stand upon the same footing in all respects with an executor. 
He  derives his authority, not from the will simply, but from (731) 
the statute, (The Code, Sec. 2168,) and he would not be treated 
as an executor in another State, nor m-ouid he have power to sue 
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there as administrator, because his authority is conferred by the law, 
and not by the will. 

Inasmuch as there was administration of the estate of the testatrix 
in the State of Virginia, and the person owing the note in question 
lived in that  State, the defendant administrator was not required to 
return an inventory of it in this State, nor was there any breach of 
his administration bond, by reason of his failure to account for it, or 
the proceeds thereof, in this State. H e  was bound to account for it 
in Virginia, and only there, as adniinistrator. His suretieb ought not, 
therefore, to  be charged on tha t  account in this action. Govemor v. 
Williams, supra. 

It might possibly have been otherwise, if there had heen no ad- 
ministration in Virginia. I n  that  case, the defendant administrator, 
having the note in his possession, it would have been his duty to  make 
reasonable and diligent effort to  collect it without suit, and his negli- 
gent failure to  do so, would have made him personally hahie, upon 
the ground tha t  he was a trustee, as was decided in TVzlliams v. TBzl- 
liams, 79 N. C., 417; but whether his failure to do so would have bcell 
a breach of his administration bond, is a question not yet decided, 
nor is i t  entirely free from doubt. 

VI. The Court, sustaining the action of the referee, decided that  
the defendant administrator was not entitled to commissions for '.re- 
ceipts and expenditures," and the defendants excepted. 

This exception cannot be sustained. An executor or administrator 
is not entitled to  commission a t  all events. He  must have earned 
them, by a just and reasoimble discharge of the duty of his ofice. I t  
must appear, tha t  the receipts and expenditures, on account of which 
the same are claimed to be due, "have been fairly made in the course 
of administration." The Code, Sec. 1524; Finclz v. Ragland, 17' K. C., 

137; Burke v. Turner, 85 N. C., 500; Carr v. Askew, ante, 194. 
(732) It appears tha t  the defendant administrator failed to return 

any inventory of property of the testatrix, or any annual 
account of his administration, and to  pay the money in his hands t c  
the persons entitled to  have the sanie, as he was required by law to 
do. Moreover, the principal part of the money in his hands, mas thr  
fruit of the sale of the judgment already mentioned above, which n-as 
sold for half its value. There was, as we have seen, gross negligence. 
The receipts and expenditures were not "fairly made in the course of 
administration," in the sense of the statute, and the  la^^ will not allon- 
cornpensation to hinl who thus disregards its comniands, and neglects 
to observe its requirements. 

We believe that  what we have said, in effect disposes of the errors 
assigned in the record. 

614 
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There ns error. The report of the account stated must be recom- 
mitted t o  the referee, Mr. Mason, with instructions to retake and 
state the account, in accordance with this opinion, and to make report 
thereof to the next term of the Court. 

Let a proper order to this effect be entered. The case will he 
retained for further action. I t  i s  so ordered. 

Error Reversed and retained. 

C i t e d :  Topping  v. W i n d l e y ,  99 N.C. 10; G a y  v. G m n t ,  101 K.C. 
210; Alien v. R o y s t e r ,  107 N.C. 282; Roper  v .  B u r t o n ,  107 S .C .  540; 
T a y i o e  u. T a y l o e ,  108 X.C. 74; Morefield v. Harris ,  126 N.C. 627; 
K e l l y  I,. Odzinz, 139 K.C. 281; Phil l ips  v. Phzllips, 227 N.C. 440; T r u s t  
Co. v. W a d d e l l ,  237 N.C. 345. 

0. G.  TVILLIAMS ET a m .  T-. JNO. WILLIAMS ET ALS. 

Infunts-Guardian ad litem-Possession. 

1. Where the record showed that a guardian ad  litern was appointed in 1866, 
hut no answer was filed for the infants, and no effort made to assert their 
rights, but the infante delayed action until the youngest of them was 24 
pears old; I t  tc0.s he ld ,  that  the cause ~ ~ o u l d  not be opened to allow them 
to assert their rights, when i t  had proceeded to an end, and all that mas  
necessary was a final decree. 

2. Where the plaintiff' mas in possession, and a suit for partition \Tas progress- 
ing. and certain infant defendants. for a number of years after reaching 
majority. raised no objection to the possession, and made no defence to 
the proceeding; It zccls he ld .  that they would not be allowed to come in 
when nothing was wanting but a final decree. and open the case so a s  to 
set up defences attacking the plaintiff's right of possession. 

~ I OTION heard in a cause pending in the Supreme Court, a t  (733) 
February Term, 1886. 

The facts appear in the opinion. 

M r .  D. X .  Furches for t h e  plaintiffs.  
Messrs .  T h e o .  F.  D a v i d s o n  and  J o h n  D e v e r e u z ,  Jr., for t h e  de-  

jendan ts. 

S ~ T H ,  C. J. This suit was begun in the former Court of Equity 
of Iredell County, and the original bill was filed at Spring Term, 1886. 
At the last Term, in pursuance of an order previously made for par- 
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tition, the land was divided, and report made by the con~missioners, 
allotting to the tenants their shares in severalty. To  the confirmation 
of the report, several of the defendants unite in filing objections, in 
support of which they allege that  they were infants, without guardian, 
a t  the institution of the suit, and during its progress have had no one 
to  defend their interests, which are not identical with the other con- 
testing defendants, and which will be sacrificed by a decree of con- 
firn~ation. They therefore ask that  the matter be re-opened, and the 
further progress of the cause arrested, to  enable them to assert their 
rights in the premises. 

It appears from an inspection of the bill, that  it prayed for the 
appointment of a guardian ad Lztem to  the infant defendants. 

The cause mas docketed, and a t  Fall Term, 1866, an entry appears, 
shown to  be in the h a n d ~ ~ r i t i n g  of the clerk and master then acting 
and since deceased, in these words, "In this case, upon motion, the 
clerk and master was appointed guardian, pendente Lite for the minor 
defendants." 

It does not appear that any effort m-as niade on their behalf, to set 
up tlie claim now asserted by them. The affidavits offered in re&- 
ance to  the motion, prove that  the oldest of those then under age, 
is now about thirty-six years of age, and the youngest about b e n t y -  

four, the ages of the others being intermediate between them. 
(734) There is also evidence furnished, tending to  show that the 

intestate father, under whom they claim, knew of tlie posses- 
sion and claim of Theophelus Williams, under a deed from J .  W. 
Williams, made to hiin in 1854, and the occupation of the land for 
several years, and the intestate was heard to say, that  he got a cer- 
tain gray horse from the defendant J .  TV. TTTilliains for tlie land, or 
in the way of it. 

We shall not repeat all the testimony offered in the affidavits to 
sustain the  claiin of right from long possession and general family 
acquiescence in i t ,  and refer to what has been extracted, only to say, 
that  the acquiescence of the present complaining parties, for the 
series of years since they attained their full ages, the youngest for 
three years, in n-hich no resistance was offered to  the prosecution of 
tlie proceeding, when we must infer i t  was k n o ~ ~ n  to them, ~ o u l d  
render it inequitable for them now to intervene and disturb what has 
been done, for any of the reasons suggested. If the guardian ad lztern 
did not assert any claim for the infants, or even put in an answer, mc 
must suppose it was because he thought they had none, for we can- 
not assume tha t  he was wholly heedless of the trust imposed. The 
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application must be denied, and there being no other exception, the 
report must be confirmed. A decree may be drawn accordingly. 

Report confirmed. 

Cited: Cates v. Pickett, 97 N.C. 26; I'arborough v. JIoore, 151 
X.C. 122. 

'THE RALEIGH SATIONAL BANK v. TAX B. MOORE ET ALS. 

1. Three n~ortgages were executed on the same property, and the money 
obtzined from the third, was used to discharge the first pro tnnto. When 
the third mortgage was executed, the first mortgagee covenanted n7ith 
the third mortgagee, that the third mortgage should hare preference 
orer the unpaid balance on the first: I t  tcas h c l d ,  that such covenant did 
not have the effect of subrogating the third mortgagee to the rights and 
priorities of the first, except as  to the amount still due to the  first 
mortgagee. 

2. On a sale of the laud, in such case. the proceeds must be applied-1st. To 
the payment of the amount remaining due on the first mortgage, the third 
mortgagee being subrogated to his rights; 2nd. To  the payment of the  
second mortgage: and 3rd. To the l~ayment of the balance due on the 
third mortgage. 

CIVIL ACTION, tried before Clark, Judge, at  August Civil Term, (735) 
1885, of WAKE Superior Court. 

A jury trial was waived, and it  was agreed between the parties that 
his Honor should find thc facts; and upon the evidence offered and 
the admission of the parties, his Honor found the following facts, viz: 

"I. That the plaintiff is, and a t  the dates hereinafter mentioned was, 
a corporation duly created and existing according to law. 

"2. That the defendant, Manteo Lodge, KO. 8, Independent Order 
of Odd Fellom, is, and a t  the dates hereinafter mentioned mas, a cor- 
poration duly created and existing according to law. 

"3. That on June 5th) 1877, J. N. Bunting and wife, by their deed, 
duly executed, conveyed to the defendant Frances J. Ballard, the lot 
of land described in the pleadings, in fee. 

"4. That on October 1st) 1877, the defendants V. Ballard and wife, 
Frances J., executed to  the defendant John E. Bledsoe, trustee, a 
certain deed of trust, whereby they conveyed to the said trustee. the 
-- 

-MERRIMON, J., having been of counsel, did not sit on the hearing of this 
case. 
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said lot of land, for the purpose of securing six several notes, executed 
by said V. Ballard and wife, to M. A. Bledsoe, each for the sum of 
$204.23, dated October ls t ,  1877, and payable respectively, on the 
1st days of October, 1878, 1879, 1880, 1881, 1882 and 1883, and bear- 
ing interest from date at  eight per cent. per annz~m; that  said deed of 
trust was duly registered, on October 5th, 1877. 

"5. That  under said deed of trust, the said trustee is requlred to sell 
said land, upon default in the payment of said notes, or any 

(736) of them, upon the request of &I. A. Bledsoe or any assignee of 
said notes. 

"6. That  on February 14th, 1878, the said V. Ballard and wife 
executed to  TT'm. Simpson, their mortgage deed, which was duly regis- 
tered on February 26th, 1878, TI-hereby they conveyed to  said Sinip- 
son the said lot of land, for 'the purpose of securing three several 
notes, executed by the said V. Ballard and wife to said Wm. Simpson, 
each for the sum of $100, dated February 14th, 1878, and payable 
respectively, a t  one, two and three years after date, and bearing 
interest from date a t  eight pey cent. per annunz. 

"7. That the consideration of said notes was as follo~vs, s i z . :  The 
said V. Ballard and wife, were indebted to the Mechanics' Building 
and Loan Association, in the sum of three hundred dollars; the said 
Wm. Simpson. a t  their request, discharged the indebtedness, by sur- 
rendering certain stock in said Association, owned by him, and there- 
upon the notes and mortgages were executed; that thereafter the said 
Win. Simpson assigned the said mortgage and notes to John C. Blake, 
in payment of a debt theretofore owing by him to said Blake; that 
thereafter said John C. Blake, for value, assigned said mortgages and 
notes to the plaintiff, in satisfaction of an indebtedness theretofore 
existing. 

"8. That prior to October l l t h ,  1879, said XI. A. Bledsoe, for value, 
transferred and endorsed to J .  J. Litchford, the note secured by said 
deed of trust to John E. Bledsoe, which fell due on October Ist, 1880; 
tha t  on January 6th, 1880, said J .  J .  Litchford, for value, transferred 
and endorsed said note to the defendant Manteo Lodge. 

"9. That  on October 20th, 1879, the said V. Ballard and wife, exe- 
cuted to the defendant Van B. Aloore, agent, their mortgage deed, 
which was duly registered October 22nd, 1879, whereby they con- 
veyed to  said Moore, the said lot of land, for the purpose of securing 
their note executed to said Van B. Moore, agent, for the sum of $800, 

dated October 20th, 1879, and payable October 20th, 1880, 
(737) and bearing interest from date at 8 per cent. per annlm, pay- 

able semi-annually; that  said eight hundred dollars was bor- 
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rowed by said V. Ballard and wife (W. H.  Bledsoe negotiating the 
loan at the instance of M. A. Bledsoe), for the purpose of paying off 
and discharging certain of the notes secured by the deed of trust to 
John E. Bledsoe, as aforesaid, and with said sum the said V. Ballard 
and wife, paid off and discharged the three notes secured by said deed 
of trust, which fell due on the 1st day of October, 1878, 1879, and 1881, 
and also made a payment on the note secured by said deed of trust, 
which fell due on October ls t ,  1882, of $100.86, which was duly credited 
on the same; that  upon payment of said three notes falling due on 
October lst ,  1878, 1879, and 1881, as aforesaid, the same were taken 
up by said Ballard and wife and destroyed. Said Van B. Moore had 
no notice of the mortgage executed to Simpson, as aforesaid, other 
than that  fixed upon him by its registration. 

"10. That on October 20th, 1879, the said John E. Bledsoe and 
RI .  ,4. Bledsoe, executed to  the said Van B. Moore, the instrument 
of writing hereinafter set out. That said V. Ballard and wife had 
no knowledge of its execution. 

"11. That the note falling due October ls t ,  1883, and the note fall- 
ing due October lst ,  1882, with the credit of $100.86 as aforesaid, are 
both in possession of said 11. A. Bledsoe. 

"12. That by agreement of the parties, Van B. Moore TTas to collect 
the rent for said lot of land, and hold the same, subject to the order 
and judgment of this Court. That he has now in his hands, after 
deducting taxes and other expenses paid by him, the sum of 5188.02, 
being rent up to  the day of , 1885. 

"13. That there is due and payable on the note held by Manteo 
Lodge, the sum of $275.65, with interest on $204.23, from August 31st, 
1885, a t  eight per cent. interest, payable annually; on the notes held 
by 31. A. Bledsoe, the sum of $479.64, with interest on $307.60 from 
August 31st, 1885, a t  eight per cent.; on the mortgage notes held 
by the plaintiff, the sum of $481.13, with interest on $300 from (738) 
August 31st, 1885, a t  eight per cent.; on the mortgage note held 
by said Van B. Moore, agent, the sum of $1,000.73, with interest on 
$800 from August 31st, 1885, a t  eight per celzt., interest, payable semi- 
annually on 1st of April and October in each year, with interest a t  
the same rate on instalments of interest." 

The following is a copy of the agreement from Moses A. Bledsoe to  
Van B. Moore, above referred to:  

"Whereas, V. Ballard and F. J. Ballard, his wife, did, on day of 
, 1877, execute to  John E. Bledsoe, their deed, whereby they 

conveyed to him in fee-simple, a tract of land in the city of Raleigh, 
adjoining the lands of H. Mahler, N. S. Harp and others, and more 
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particularly described in their said deed, which is duly recorded in 
the office of the Register of Deeds for the said county of Wake, in 
Book 48, a t  page 329, in trust, however, to secure to  Moses A. Bled- 
soe, the payment of twelve hundred dollars; and whereas, a t  the 
instance of the said Moses A. Bledsoe and John E. Bledsoe, Van R. 
Moore, as agent of Mrs. Lucy W. Moore, has this day lent to the 
said T'. Ballard and wife, the sum of eight hundred dollars, to be paid 
to  the 3loses A. on account of his said debt;  and the said V. Ballard 
and wife, have executed to the said Van B. Moore, their deed of 
mortgage, m-hereby they have conreyed to him the land aforesaid, to  
secure the payment of the sum lent by him as aforesaid: 

'.Now, therefore, in consideration of the premises, and of one dollar 
to  them paid, the said Moses A. Bledsoe and John E. Bledsoe, do 
hereby agree with the said Van B. hIoore, tha t  the mortgage executed 
to him as aforesaid, shall, with respect to  the  deed of trust executed 
to the said John E. as aforesaid, be a first mortgage, and have pri- 
ority of payment out of the proceeds of sale of said land, whenever 
sold, over and before the debt secured in said deed of trust and any 

part  thereof; and further, that  they, and neither of them, will 
(739) not undertake to collect the debt secured in said deed of trust 

by a sale of said land, until the sum secured in the said mort- 
gage, and every part thereof shall be paid. 

In  testimony whereof, the said RIoses A. Bledsoe and John E. Bled- 
soe have hereunto fixed their hands and seals this 20th day of Oc- 
tober, 1879. 

(Signed) JOHN E. BLEDSOE. [Seal.] 
(Signed) M. A. BLEDSOE. [Seal.]" 

Upon the foregoing finding of fact, the Court rendered the follow- 
ing judgment: 

"I. Tha t  the plaintiff, the Raleigh Sational Bank, recover of the 
defendants V. Ballard and Frances J. Ballard, the sum of four hun- 
dred and eighty-one dollars and thirteen cents, with interest on $300 
thereof, a t  eight per cent .  from August 31st, 1885, until paid. 

"2. Tha t  the defendant Manteo Lodge, No. 8, I. 0 .  0 .  F., recover 
of the defendants V. Ballard and Frances J. Ballard and M. A. Bled- 
soe, the sum of two hundred and seventy-five dollars and sixty-five 
cents, ~ ~ i t h  interest on $204.23 thereof, a t  eight per cen t .  from August 
31st, 1885, until paid, interest payable annually. 

"3. Tha t  the defendant M. A. Bledsoe recover of the defendants 
V. Ballard and Frances J .  Ballard, the sum of four hundred and 
seventy-nine dollars and sixty-four cents, with interest on $307.60 
thereof, a t  eight per cen t .  from August, 1885, until paid, payable 
annually. 
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"4. That the defendant Van B. Moore, agent, recover of the de- 
fendants V. Ballard and Frances J. Ballard, the sum of one thousand \ 

dollars and seventy-three cents, with interest on $800 thereof, at eight 
per cent. from August 31st, 1885, until paid, interest payable semi- 
annually on 1st of April and October in each year. 

"5. That  the mortgage note executed by the defendants V. Ballard 
and Frances J. Ballard to the defendant Van B. Moore, agent, be 
subrogated to the prior lien of the notes held by said M. A. 
Bledsoe, as aforesaid, upon the lot of land described in the (740) 
pleadings, to  the extent of the amount due upon the said notes, 
being four hundred and seventy-nine dollars and sixty-four cents, with 
interest on $307.60 thereof, at  eight per cent. from August 31st, 1886, 
until paid, as aforesaid, interest payable annually. 

"6. That the amount in the hands of Van B. bSoore, being one hun- 
dred and eighty-eight dollars and tmo cents, as aforesaid, be applied 
as a credit pro rata upon the notes held by Manteo Lodge and 11. -4. 
Bledsoe, as aforesaid, to-wit: sixty-eight dollars and sixty-two cents 
upon the note held by Manteo Lodge, and one hundred and nineteen 
dollars and forty cents, upon the notes of M. A. Bledsoe, t h c  latter 
sum to be paid upon the mortgage note held by Van B. i\loore, agent, 
by virtue of its subrogated rights and priority, as aforesaid. 

"That the said lot of land described in the pleadings, be sold as 
hereinafter provided, and the proceeds of sale, after payment of the 
expenses of sale, be applied as follows, viz.: First, to  tlie payment 
and satisfaction of the amounts remaining due, (after the aforesaid 
credits), upon the note held by the defendant Manteo Lodge, afore- 
said, and upon the notes held by said M. A. Bledsoe, as aforesaid, 
the latter sum to be paid upon the mortgage note held by Van B. 
Moore, agent, by virtue of its subrogated rights and priority, as afore- 
said; second, to  the payment and satisfaction of the amount due upon 
tlie note held by the plaintiff, as aforesaid; third, to  the payment of 
the balance remaining due upon the note held by Van B. Moore, 
agent, after the credits aforesaid; fourth, to  the payment of the notes 
held by 119. A. Bledsoe, as aforesaid. 

"8. That said sale be made by Charles M. Busbee and Van B. 
i\loore, Esqrs., who are hereby appointed commissioners for that pur- 
pose, a t  the court house door in the city of Raleigh, for cash, after 
thirty days advertisement of the time, place, and terms of sale, in the 
Evening Visitor, a newspaper published in said city, and that they 
report said sale, when and how made, to  the next term of this 
Court. 

"9. That a t  said sale, any party to this action is authorized (741) 
to  become a purchaser. 
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"10. That  the plaintiff, the Raleigh Sational Bank, recover of the  
defendants, its costs and disbursements incurred, up to and including 
the present term of this Court. 

"11. That  the defendants, and all persons claiming under them, or 
any or all of them, be forever barred and foreclosed of all right, title, 
interest and equity of redemption in the said lot of land and premises 
or any part thereof;" 

From this judgment, the defendant Moore appealed. 

Mr.  C. JI. Busbee, for. plaintiff. 
Mr. John Gatling, for defendanf. 

ASHE, J., (after stating the facts). The questions presented by the 
record, are in regard to the priorities of the mortgages, executed a t  
different times, and to different parties, by V. Ballard and wife Fran- 
ces. The facts found by his Honor, among olhers, were, that the 
first mortgage JT-as to John E. Bledsoe, trustee, to  secure six several 
notes, for the sum of $204.23 each, dated October l s t ,  1877, and pay- 
able respecti~ely on the 1st of October, 1878, 1879, 1880, 1881, 1882 
and 1883. with interest a t  8 per cent. 

Prior to October ls t ,  1879, M. A. Bledsoe, for value, endorsed to  
J .  J .  Litchford the note secured by the deed of trust to  John E. 
Bledsoe, ~ h i c h  fell due on October l s t ,  1880, and the same was en- 
dorsed for value by said Litchford, on the 6th of January, 1880, to  
the  defendant blanteo Lodge. 

The second mortgage mas executed to  TTTilliam Simpson, dated Feb- 
ruary 18t11, 1879, to secure three several notes, bearing even date 
with the mortgage, payable respectively in one, two and three years. 
These notes and the mortgage, for a valuable consideration, were 
assigned by Simpson to Jno. C. Blake, and by him, for like con- 

sideration, to the plaintiff. 
(742) The third mortgage mas executed to Van B. Moore, dated 

October 20th, 1879, to secure a note of even date, for the sun1 
of $800, given to  him by the said Ballard and wife, bearing interesc 
from date a t  8 per cent. per annum, payable semi-annually. 

This money was borrowed by V. Ballard and wife, a t  the instance 
of 34. A. Bledsoe, for the express purpose of paying off and dis- 
charging certain notes secured by the deed of trust to John E. Bled- 
soe, and, accordingly, was applied to  the discharge of the notes sever- 
ally due on the 1st of October, 1878, 1879, and 1881, and also in part  
payment, to-wit: $100.86. on the note falling due on the 1st of Oc- 
tober, 1882, which was duly credited thereon, and; contemporaneously 
with the  execution of the last mortgage, the agreement, of which V. 
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Ballard and wife had no knowledge, was entered into between John E. 
and M. A. Bledsoe. on the one part, and Van B. Moore on the other, 
tha t  the mortgage executed to Moore, should have priority over the 
deed of trust. and the debt secured therein should have preference 
to  the debts secured in the trust, and the further stipulation, that 
they ~vould not undertake to collect the debts secured in said deed 
of trust, by a sale of said land, until the sum secured in the mortgage 
should be paid. 

All of the notes, secured in the trust, were paid off with the money 
loaned to  them by Moore, except that  transferred to the Manteo 
Lodge, and that  falling due October ls t ,  1883, and that falling due 
October 1st, 1882, n-ith the credlt of $100.86, which  till remained in 
the hands of 31. A. Bledsoe. 

The defendant contended, that as Bledsoe proposed to Moore to  
loan Ballard and wife the money, n herewith to pay off and discharge 
the  notes secured in the trust, and it was used by them for that pur- 
pose, tha t  he should be subrogated to all the equity of Bledsoe, and 
thereby acquire a lien prior to that of the Simpson mortgage, and 
there was error in the judgment of the Court, because i t  was not 
rendered upon that  principle. 

But,  in our opinion, the main question in the case, does not (743) 
arise so much out of the conflicting equities involved in the - - 
case, as upon the construction and effect of the agreement entered 
into between the two Bledsoes and Moore. The transaction seems to 
have been nothing more or less, than that N. A. Bledsoe, who had a 
large debt secured in the deed of trust. wanted his money, and he 
proposed to Moore, to loan to Ballard and wife the money to pay off 
and discharge the notes, or a part thereof, which he held against then], 
and as an inducement to  Moore t o  make the loan, he agreed tha t  
the mortgage taken by Moore from Ballard and wife, to secure the 
$800 loaned them, should "be a first mortgage, and have priority of 
payment out of the proceeds of the sale of said land, whenever sold, 
over and before the  debt secured in said deed of trust, and any part  
thereof, and further, that  they, and neither of them, will undertake 
to collect the debt secured in said deed of trust, by a sale of said land, 
until the sum secured in the said mortgage, and every part  thereof, 
shall be paid." 

The money was not loaned to Bledsoe, but to  Ballard and wife, 
and a mortgage taken from them to  secure its payment. Moore looked 
to  them alone for payment, and after receiving the money, they had 
a right to  apply i t  or not, as they might see proper, to the  discharge 
of Bledsoe's notes. But  they did so apply it, and it extinguished the 
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debts secured by the deed of trust pro tunto, and put tha t  much of 
those debts out of the way of Moore's mortgage, and left only the 
debt due the Manteo Lodge, to  the payment of which there is no 
objection, and the two notes left in the hands of Bledsoe. 

The entire scope and meaning of the "agreenlent" was, that the 
notes secured in the trust, should not be in the way of, or oppose any 
obstacle to, the payment of the Moore debt, and when the three notes 
were discharged, they were put out of the way, leaving only the two 
notes in the hands of Bledsoe, the one due October l s t ,  1883, and the 

other due October ls t ,  1882, with the credit indorsed; and as 
(744) to these notes, his Honor held that  the n~ortgage note held by 

Moore, should be subrogated-and this we think was the only 
equity acquired by Moore, by the agreement with Bledsoe, and was 
fully satisfied and met by the judgment of the Court in that  respect. 

When Moore secured his niortgage, that in favor of Simpson and 
transferred to  the  plaintiff, was registered. I t s  registration was notice 
to him. Then when he received his mortgage, he took it subject to 
that mortgage. But while he mas willing to take a mortgage, subject 
to a prior mortgage of only three hundred dollars, he was unwilling 
to take it, subject also to  the lien of tlie deed of trust for $1,225.38, 
and therefore i t  was, that  he required the covenant from Bledsoe, 
that his mortgage should have preference to the deed of trust, so that  
instead of there being $1,525.38 ahead of his mortgage, there should 
be only the $300 secured by the mortgage to  Simpson. 

If Ballard and wife had paid the whole debt due to  ILI. A. Bledsoe, 
i t  would have extinguished the lien of the deed of trust, the effect of 
which would have been to  let the Simpson mortgage into the position 
of priority, 1 Jones on Mortgagee, Sec. 605; and the same principle 
must apply, when the first lien is satisfied in  part, so as to  let into 
priority the subsequent incumbrance pro tanto. 

The view we have taken of tlie case, sustains the judgment of the  
Court below, and is supported by authority. The case of Taylor v. 
Wing, 84 New York, is a case almost directly in point. I n  that case, 
there were four mortgages, and, as in this case, the beneficiary in the 
first niortgage, executed an instrument under seal, referring to the first 
mortgage as annexed, in which he covenanted and agreed that the 
fourth mortgage should have priority of lien, before and above the 
first mortgage, as fully and to  the same effect, as if i t  had been previ- 
ously executed. The action mas brought by Ihe plaintiff, who was 
the holder, to  foreclose the two intermediate mortgages, and the Court 
says: "In an action to foreclose two mortgages, it appeared there 
mas a prior mortgage upon the premises, the beneficiaries u-here- 
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of, in pursuance of an agreement, under ~ ~ h i c h  a fourth mort- (745) 
gage was executed and accepted, covenanted that  said mortgage 
should have priority of lien over his first mortgage, as if it had been 
previously executed and recorded. The lien of the firat mortgage was 
subsequently discharged. Held ,  that  the covenant did not give the 
fourth mortgage a priority of lien over plaintiff's two mortgages; that  
the intent of the parties to  the agreement under n-hich the fourth 
mortgage was taken, was not to place that  mortgage ahead of plain- 
tiff's mortgages, or to give to its owner an interest in the first mortgage, 
but simply that  the liens prior to  the fourth mortgage should only be 
t h e  a m o u n f  of t h e  p lazn t~ f f ' s  .mortgages, *and that  the agreement was 
fully satisfied by a discharge of the first mortgage." 

The only difference bctween that case and thls is, that there the 
first mortgage was entirely discharged; here only in part, but by 
substituting the lien of Moore, to that  of M. A. Bledsoe, to the extent 
of the two notes held by him, the agreement was as fully satisfied, 
as if all t h e  debts secured in the deed of trust had been paid off and 
discharged by Ballard and wife. The judgment of the Court below 
was to  tha t  effect, arid we think it Jvas correctly decided. 

Upon a careful examination of his Honor's conclusions of law, upon 
the facts found by him, we find no error. His judgment is affirmed 
in every particular, and the case is remanded to the Superior Court 
of Wake County, that  it may be proceeded ~ i i h  in conformity to this 
opinion. 

Xo error. Affirmed. 

Ci ted:  D a v i s o n  v .  Gregory,  132 X.C. 395. 

THE CAROLINA CEXTRSL IL4II;ROdD COUPSXY Y. JOHN C 
iUcCdSI<ILL. 

E m i n e n t  Donzain-Railyoad Companies-Right of Way-S ta tu te  of 
Limitations-Charters-Estoppel. 

1. A Railroad Conlpan~ has the right to enter upon and take possession of 
land before payment to the om-ner, which is needed in the building of its 
road, when it  is anthorized by its charter to do so. 

2. Where a remedy is given to the land owner in the charter of the company, 
for getting compensation for land taken for the use of the corporation 
under its charter, the lalidowner must pursue this remedy. a s  the statu- 
tor1 remedy, by implication, takes away that a t  common law. 
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3. A stipulation in  the charter of a railroad corporation, that all claims for 
damages for land taken by the corporation, must be made within two 
years, is a positive statute of limitations. and bars all claims not made 
within that time, when the parties a r e  s t i i  jnvis. 

4. Where the charter of a railroad corporation prorided. that if the owner did 
not apply within two years to hare the damage assessed, caused by the 
use and occupancy of land taken by the corporation. they should forever 
be barred from recovering said land;  I t  w a s  Itcld, that  the presumption 
of a conveyance arose from the act of taking l~ossession and building the 
road and the owner's failure within the tn70 Fears to take steps to h a l e  
his damages ascertained. 

5. No prestimption of abandonment or of a grant, and no statute of limita- 
tion, runs against a railroad company by the adrerse occupation of any 
of the land condemned or 'otherwise obtained by then1 for the purposes 
of the road. 

6. Mere silence while a trespasser i s  inlproring real estate as  if i t  was his 
onTn, while it  may sustain a claim for the ralue of such improvements 
when made in good faith, cannot be allon7ecl to transfer the property 
itself to such trespasser. 

7. Where the charter provided that  he title to condemned land should remain 
in the corporation a s  long as  it  was used by such corporation, but x~hen 
it ceased to be so used, i t  should revert;  I t  was held, that under the 
charter, the corporation mm not required to use every part and parcel 
of the condemned land a t  once, and a permissire use of a portion of such 
land, does not depril-e the corporation of the right to take possession of 
the land, when needed for purposes of the corporation. 

8. X railroad corporation, haring the right to use land, or a right of wag over 
land, may maintain a n  action for its possession. 

(747) CIVIL ACTION for the recovery of land, tried before XacRae ,  
Judge,  and a jury, a t  Fall Term, 1885, of the Superior Court 

of ROBESON County. 
The Wilniington and Charlotte Railroad Company, whose corporate 

name was changed by an amendatory enactment, ratified immediately 
thereafter, into that  of the Wilmington, Charlotte and Rutherford 
Railroad Company, was fornied and organized under an  act of the 
General Assembly, passed a t  the session of 1854-'55, ch. 225, for the 
construction of a railroad comniunication between Wilmington and 
Rutherfordton, its terminal points, passing by Charlotte. 

Section 24 provides, that  said company may purchase, have, an3 
hold in fee or for a term of years, any land, tenements, or heredita- 
ments, which may be necessary for said road, or the appurtenances 
thereof, or for the erection of depositories, storehouses, houses for the 
officers, servants or agents of the company, or for workshops or foun- 
daries to  be used for said company, or for procuring stone, or other 
materials, necessary to  the construction of said road, or for effectirg 
transportation thereon, and for no other purpose whatever. 
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Section 26 prescribes the mode of condemning and valuing any 
lands or right of way demanded by the company for the  purpose of 
construction, in the absence of any agreement as to  the value, by the 
appointment of commissioners, from whose action the owner may 
appeal to  the Superior Court. 

Section 27 extends the company's right of condemnation, to one 
hundred feet on each side of the n u i n  track, measuring from the centre 
of the same, unless in case of deep cuts and fillings,  hen more may 
be taken, and for additional land, not exceeding two acres, for the 
construction and building of depots, shops, etc. 

Section 28 is in these words: 
"That in the absence of any contlact or contracts in relation to 

the land through which said road, or any of its branches, may pass, 
signed by the owner thereof, or his agent, or any claimant, or person 
in possession thereof, it shall be presumed that the land over 
which the said road, or any of its branches, may be constructed, (748) 
together with a space of one hundred feet on each side of the 
said road, has been granted to said company by the owner or owners 
thereof; and the said company shall have good right and tltle thereto, 
and shall have, hold and enjoy the same, so long as the same shall be 
used for the purpose of said road, and no longer, unless the person or 
persons owning the land a t  the time that  part of the said road was 
finished, or those claiming under h m ,  her or them, shall apply for an 
assessment of the value of said lands, as hereinbefore directed, within 
two years next after that  part  of said road, which may be on said 
land, was finished; and in case the said owner or owners, or those 
claiming under him, her or them, shall not apply within two years 
next after the said part was finished, he, she, or they, shall forever 
be barred from reco~~ering said land, or having any assessment or 
compensation therefor; provzded, that nothing herein contained, shall 
affect the rights of feme couerts or infants, until two years after the 
removal of their respective disabilities.'' 

Vnder this charter, the work of building the road progressed, and 
in April, 1861, the track of the road was completed a t  the place known 
as Shoe Heel, whereof the present controversy has arisen. There does 
not appear to  have been any contract for the purchase of this par t  
of the  territory traversed by the railway, nor any proceeding insti- 
tuted for its condemnation and assessment of value. 

The road continued to be operated, and being under mortgage, 
proceedings for foreclosure and sale were instituted in the Superior 
Court of Kew Hanover County, resulting in a decree and sale. 

The General Assembly, a t  the session in 1872-'73, incorporated the 
Carolina Central Railway Con~pany, conferring very similar fran- 
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chises and privileges, and in express terms authorized it to purchase 
the franchise and property of the former corporation, a t  the fore- 

closure, or any other sale that might be niade, and that upon 
(749) such foreclosure, it should thenceforth 'Inave, hold, possess, and 

be entitled to, the said railroad, extending from Wilmington 
to Rutherfordton, and all its contracts, franchises, rights. privileges 
and ininiunities; and all the estate of every description, real and per- 
sonal, belonging to the said Wiln~ington, Charlotte and Rutherford 
Railroad, and by such purchase, the company hereby incorporated, 
shall acquire all the rights, privileges and immunities conferred on 
the Wilmington, Charlotte and Rutherford Railroad Con~pany, by its 
charter, and an~endments made thereto." Acts 1872-'73, ch. 75, Sec. 15. 

A t  the same session, a general act mas passed, regulating "mort- 
gages by corporations, and sale under the same," which conferred upon 
purchasers a t  such sales, corporate powers, and when the mortgage 
deed was sufficiently comprehensive, "not only the  works and property 
of the company, as they were a t  the time of making the deed of trust 
or mortgage, but any works which the company may, after that time, 
and before the sale, have constructed, and all other property of which 
it may be possessed a t  the time of the sale, other than debts due it." 
Acts. 1872-'73. ch. 131, Sec. 1. 

It is further provided, that  "the corporation created by, or in conse- 
quence of such sale and conveyance, shall succeed to all such fran- 
chises, rights and privileges, and perform all such duties, as would 
have been, or should have been, performed by the first Company, but 
for such sale and conveyance, except debts due it." Sec. 2. 

On January 18th, 1881, was passed an act, "to perfect the organi- 
zation of the Carolina Central Railway Company,'' the first sectioii 
of which is as follows: "That the Carolina Central Railway Com- 
pany, a corporation created under and by virtue of an act, ratified 
the 1st day of March, 1873, entitled, 'An act to  regulate mortgages 
by corporations and sales under the same, and the grantee in a deed 
executed the 25th day of June, 1880, by Nathan A. Steadman, Jr . ,  

and Junius Davis, commissioners appointed by a decree of the 
(750) Superior Court of New Hanover County, to  sell the property, 

rights and franchises, of the Carolina Central Railway Com- 
pany, and to make title to the same, is hereby declared to be a law- 
fully organized corporation, succeeding to, and legally possessed of, 
all the rights, powers, privileges and franchises, which were owned 
and possessed by the former corporation, the Carolina Central Rail- 
way Company, on and prior to the day of said sale, to-wit, the 31st 
day of May,  1880.' l '  Acts 1881, ch. 5. 
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This brief history- of legislative action, is sufficient to show the 
transmission to  the  plaintiff, the third corporate organization in the  
series, of all the estate, interest, rights, property and franchises, except 
debts due it, bestowed upon, or acquired by, the first, the  Wilmington, 
Charlotte and Rutherford Railroad Company, through the second cor- 
poration, whose name differs froin the present, only by a change of 
the word "Railway," to  "Railroad," in the corporate name. 

It is conceded that  the premises described and claimed in the com- 
plaint, and for the recovery of the possession of which the present 
action is prosecuted, are within 100 feet of the track of the road, and 
that  the defendant occupies the same, or a part  thereof. 

This was part  of a large tract, whereon one Robert Hughes resided 
when the road was located, and up to  1861, or later. It is part  of a 
grant of 90,000 acres issued in 1795, to David Allison. 

Robert Hughes has not been heard from since the close of the civiI 
war. 

The disputed territory was sold under execution against one John 
Patterson, to  Giles Leitch, who, dying intestate, the defendant acquired 
his title from Archy Leitch, and Mary Robinson, his heirs-at-law, by 
deeds executed in M a y  and June, 1883. 

There was a judgment for the plaintiff, and the defendant appealed. 

~Messrs. Platt D. Walker and John D. Shuw, (Mr .  A. Burzueil (751) 
was with them on the b ~ i e f ) ,  for the plazntiff. 

Messrs. Frank N c S e i l ,  William Black a.nd Vv'. P. Rynum,  for the 
defendant. 

SMITH, C. J .  (after stating the facts). It is not material to  inquire 
into the source from which the defendant derives his title, beyond his 
mere occupancy, since the plaintiff must establish its right to the 
possession of the premises, in order to a judgment of ejection. I n  
whomsoever the estate was veded, there being no suggestion that they 
were under disabilities, it n-as, under the statute, as soon as the road 
was constructed and toties quoties as i t  progressed towards conclu- 
sion, transferrcd to the corporation, of the required width of 100 feet 
on either side, to be paid for as directed, when no written contract 
has been entered into for the purchase. I n  such case, the  inaction of 
the owner in enforcing his demand for compensation for land taken 
and appropriated after the finishing of the construction of the  road 
thereon, for the  space of two years thereafter, raises, under the statute, 
a presun~ption of a conveyance and of satisfaction, and hence be- 
comes a bar to  an assertion by legal process, of such claim. 
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These conditions unite in this case, and not only does the title vesG 
in the corporation, but the remedy given the owner, under no dis- 
ability, has been lost by lapse of time. 

The right of a railroad corporation to enter upon and take posses- 
sion of land, needed in the building of the road, before payment to  
the owner, when authorized by the power which exercises the right of 
eminent domain, is sanctioned by the ruling in Raleigh & Gaston 
R.  R. Co. v. Davis, 19 N. C., 451, as necessary to the efficient prose- 
cution of these great x~-orks of internal improvement, and, whatever 
may be the adjudications elsewhere, has been accepted lam in this 
State. And so the remedy of attaining compensation, which the statute 

provides, must alone be pursued for that  purpose. XcIntire 
(752) v. Western S. C. R. R. Co., 67 5. C., 278; Johnson v. Rankin, 

70 K. C., 550; Phifer v. Railroad, 72 N. C., 433; State v. Mc-  
Iver, 88 N. C., 686; Pierce on Railroads, 163. 

"If the actual payment of the coinpensation were required," says 
the author last quoted, "to precede an entry for construction, the 
entry would be delayed until the amount, when not agreed upon, had 
been finally determined by legal proceedings, and such delay ~ o u l c l  
often result in serious detriment to public interests." 

And so Mr. Justice RODMAN indicates the rule, in lMcIntire v. W .  
C. Railroad Co., supra, thus: "If the officers of the corporation 

cannot enter on lands and make survcys wiLhout a trespass, they 
vould never locate the road. And if the road were located, and its 
construction delayed until the damages to ali the land owners on 
the route were ascertained under the act, the delay would be indefi- 
nite, and of no benefit to  any one. * * * The act intended to  
allow the company to  enter and construct its road a t  once, leaving 
the question of damages, if the parties could not agree on them, to  be 
settled afterwards. The company was not obliged to  initiate proceed- 
ings. I t  is not obliged to  know that the owner claznzs damages, until 
he claims them in the mode provided." 

The provision in the charter granted to the predecessor, in Febru- 
ary, 1881, is a transcript of a snnilar section, (29),  contained in the 
act of 1848-'49, ch. 82, incorporating the North Carolina Railroad 
Company, and this latter has been recognized and enforced as valid, 
by express adjudication in 1-inson v. iV. C. R. R. Co., 74 N. C., 510. 
I n  this case, proceedings were instituted by the company against the  
owner in 1865, a year after the road had been finished. It depended 
in the Superior Court of Johnston, until Spring Term, 1875, when the 
counsel for the company entered a dismissal, without prejudice, and 
without the knowledge of the defendant's counsel. A petition was 
filed by the plaintiff Vinson, to  recover damages on account of the 
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construction of the road over his land. The Court held, and so de- 
clared, in reference to  the recited section of the incorporating 
act:  "It is a positive statute of limitations, and it clearly bars (753) 
the plaintiff's action, unless it be saved by the special circum- 
stances relied upon," etc., and, adjudging that they could be allowed 
no such effect, the petition was dismissed a t  petitioner's cost. We 
refer to  the case, only as showing a judicial determination of the 
efficacy and operation of the clause under which the plaintiff claims 
its proprietary right to the land in dispute, without reference to some 
of its other features. 

We proceed now to consider the grounds as contained in the series 
of instructions asked, on which thc recovery is resisted by the de- 
fendant. and these are: 

I .  The presumption is not raised under the Act, when there is an 
adverse holding by another, and if it is, it is rebuttable and has been 
rebutted. 

The presumption of the conveyance arises from the company's act 
in taking possession and building the railway, when in the absence of 
a contract, the owner fails to  take steps, for two years after it has 
been completed, for recovering compensation. It springs out of these 
concurring facts, and is independent of inferences which a jury may 
draw from them. If the grant issued, it would not be more effective 
in passing the owner's title and estate. Thus vesting, it remains In 
the company as long as the road 1s operated, of the specified breadth, 
unaffected by the ordinary rules in reference to  repelling presump- 
tions, by virtue of Sec. 23, chapter 65, of the Revised Code, brought 
forward in The Code, Sec. 150. This declares, that "no railroad, 
plank-road, turnpike or canal company, shall be barred of ,  or pre- 
sumed t o  have  conveyed,  any real estate, right of way, easement, iease- 
hold, or other interest in the soil, svhlch may have been condemned 
or otherwise obtained for i t s  use,  as a right of w a y ,  depot station- 
house, or place of landing, b y  a n y  statute o j  limitation, or b y  occu- 
pation of the  same b y  any  person whatever." 

This is the substance of the first, fourth and sixth instruction de- 
manded, to  which the statute fuinishes a sufficient answer. 

11. The fifth instruction asserts an estoppel upon the com- 1754) 
pany, growing out of the knowledge by its officers, of the erec- 
tion of the house by the defendant, while i t  was being built, and assent 
implied by that  silence and acquiesence. This objection is met by 
the cases of Holmes v .  Crowell, 73 N. C., 613, Exum v .  Cogdell, 7P 
N. C., 139; Mason v .  Wil l iams,  66 K. C., 561; N e l v i n  v .  Bullurd, 82 
N.  C., 33; Big. Est.. 480. Mere silence while a trespasser is improving 
real estate as if it were his own, while it may sustain a claim for the 
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value of such improvements made in good iaith, cannot be allowed 
to  transfer the property itself to  the usurping occupant. 

111. What has already been said, disposes of the matter of the in- 
structions numbered 8 and 9. 

IV. The 7th, 10th and 11th instructions involve the proposition, 
that  the land sued for, is no longer needed by ihe company, and 
reverts under the charter. 

We concur in the answer given in the charge, that the statute does 
not require the occupation and direct use of every foot of the con- 
demned area, for building, embankments and the like, but preserves 
the property in the company, so long as the road runs over the land 
and is operated by the company. A permissive use of part of i t  by 
another, when no present inconvenience results to the company, is 
not a surrender of rights of property, and, indeed, to  expel an occupant 
under such circuinstances, would be a needless and uncalled for injury. 
This may suspend, but does not abridge the right of the company to 
deinand restoration, when the interests of the road may require its use. 

V. The constitutionality of the act has been considered, and it  rests 
upon well considered adjudications that we do not feel a t  liberty to  
disturb. 

We do not find error in the refusal of the Court to give the instrue- 
tions proposed by the defendant, nor in those given to the jury. 

I t  is manifest, that whether the company has the estate in the land, 
or the right of may over the land, to whicll possession is indis- 

(755) pensible, it is entitled to recover the possession, and for this the 
action can be maintained. The right of possession is, and must 

be exclusive. Pierce on Railroads, 159-402, except at lawful crossings. 
There is no error, and the judgment must be nfirnied. 
No error. Affirmed. 

Cited: McAdoo v. R .  R., 105 X.C. 152; Gudger v. R. R., 106 N.C. 
485; Beattie v. R.  R., 108 K.C. 431; Bass v. Savigation Co., 111 N.C. 
455; R.  R. v. Sturgeon, 120 N.C. 227; Shields 21. R. R., 129 N.C. 6; 
Smith v. Ingram, 132 K.C. 965; Spencer v. R. R., 137 N.C. 126; Barker 
v. R. R., 137 N.C. 219, 223; S. v. Jones, 139 N.C. 620, 625; R. R. v. 
OLive, 142 N.C. 271; Parks v. R. R., 143 N.C. 293; R. R. v .  ATew Bern, 
147 K.C. 168; Muse v. R. R., 149 K.C. 446; Jeffress v. Greenvilie, 154 
N.C. 496; Earnhardt v. R.  R., 157 X.C. 363, 365; Abermthy v. R. R., 
159 N.C. 343; R. R .  v. Bunting, 168 K.C. 580; R. R.  v. McGuire, 171 
hT.C. 282; Tighe v. R.  R., 176 N.C. 244; Parks v. Comrs., 186 S.C. 
498, 500; Rome v. Kinston, 188 N.C. 10; Griflith v. R.  R., 191 3 .C.  
87; I n  re Assessment v. R.  R., 196 N.C. 759, 762; Highway Corn. v. 
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Young ,  200 N.C. 608; R. R. v. Lissenbee, 219 S.C.  322; Ranzsey v. 
Xebel ,  226 N.C. 593; R. R. v. Mfq.  Co., 229 S . C .  699, 700. 

J. W. GRAKT, L % ~ l ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ .  T. W. J. ROGERS, ADMIKISTRAT~R. 

Parties-,4?nendnzent-Statute of Limitation-Bona ATotabilia- 
Account. 

1. Where an action on an administration bond was brought in the name of 
the administrator de bonis )ton, and not in that of the State on his rela- 
tion, a n  amendment making the proper plaintiff will be allowed in the 
Supreme Court, without terms, where the objection was not taken below, 
and was not made for the first time in this Court. 

2. Such amendments will not be allowed when they would destroy a just legal 
ground for the appeal. which existed when i t  \%-as taken, such a s  the in- 
troduction of a party plaintiff who could maintain the action, while the 
party to the record when the appeal was taken could not do so, and 
objection was made for that cause. 

3. Where administration Ivas granted in 1859, and the administrator died in  
1877, and suit 011 his bond was brought by the administrator, de bonis 
non,  in 1879 directly after his qualification. I t  was  I~cln', that  the action 
mas not barred by the statnte of limitation. 

4. Quare, whether in such case, the present statute of limitation applies, or 
that  in force prior to 1868. 

5. Bona  notabilia, consists of any obligations due to the intestate's estate, 
which a re  recoverable by action. 

6. Where a party died domiciled in Virginia, but administration was granted 
in this State, and an administration bond given, such administration 
bond is sufficient bona no tab i l ia  to warrant the issue of letters of ad- 
ministration in this State. 

7. Where a defendant is shown to be liable to account, a reference follows 
a s  a matter of course, unless some plea in bar is set up, such as  a re- 
lease, etc. 

8. Where a person dies domiciled in another State, and has property in this 
State, the administrator here, should file his account with the ClerB, and 
hare  it  audited and passed on, before transferrmg the fund to the State 
of the domicile. 

9. Where in bar to an action for a n  account, in a suit upon a n  administration 
bond, it  was alleged that the decedent was domiciled in Virginia a t  the 
time of his death, and that the estate had been fully settled there, but 
the administrator in this State had made no settlement with the Clerk, 

It was  held, that  such plea did not bar the account, although the ad- 
ministrator may show upon taking the account that the assets in this 
State have in fact been properly applied. 
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(756) CIVIL ACTION, tried before Avery, Judge, a t  Spring Term, 
1884, of the Superior Court of NORTHA~\IPTON County. 

The defendant appealed. 
The facts are fully stated in the opinion. 

Mr. T. S. Hill, for the plainii.if. 
Mr. W .  C. Bowen, for the defendant. 

SMITH, C. J. The case made in the coinplaint, and constituting the 
plaintiff's cause of action, is this: 

Edward J. Turner, alleged to be a resident of Northampton County, 
in this State, died intestate in the year 1858, possessing both real and 
personal estate therein, and a t  March Term, 1859, following. the 
County Court of said county, granted administration on his estate to  
Thomas B. Powell, who thereupon entered into bond, in the penal sum 
of thirty thousand dollars, in the form and wlth the conditions pre- 
scribed by law, to  which Joseph M. S. Rogers and J. M. Rogers became 
and were accepted as sureties. By virtue of these letters, the said 
Thomas B. Powell acquired possession of assets of large amount, and 
also received rents of land, and the proceeds of the sale of land, made 
under an order of Court, and paid over to  him, to  be applied by him 
in a due course of administration, for none of which has he ever 
accounted, nor made any return. Thomas B. Powell died in 1877, and 
letters of administration de bonis non, on the estate of the intestate, 
Edward J. Turner, were, on April l s t ,  1879, issued from the Probate 

Court of said county, to  the plaintiff. 
(757) The surety, Joseph M. S. Rogers, having also died intestate, 

administration on his estate was cominilted to the defendant, 
W. J .  Rogers. 

The present action was cominenced on April l s t ,  1879, by the issue 
of a summons against the living, and the administrator of the deceased 
surety to  the bond, for the recovery of the assets of the intestate, 
which were, or ought to have been, in the hands of his deceased repre- 
s e n t a t i ~ e ,  and with wliicli he is chargeable in this State. The Sheriff's 
return on the process, "served April 3rd, 1879, by making known to  
the defendant," (using the singular number,) "the contents of this 
summons," leaves it uncertain whether the service was on both, or if 
on one only, which of the defendants, but as an  answer is filed by 
the administrator of the deceased surety only, and no notice is taken 
of the failure of the other defendant to  answer, in the progress of the 
cause, we must deem the action to be prosecuted only against the 
former. 
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The answer of W. J. Rogers, administrator, while controverting 
most of the material allegations of the complaint, denies that the 
intestate Turner was a resident in this State, and declares tha t  before, 
and a t  his death, his domicile had been, and was, in the adjoining 
county of Southampton, in Virginia, where were his large real and 
personal estate possessions, and soon after his death, letters of ad- 
ministration were granted by the proper court in tha t  county to the 
said Thonias B. Powell; that as a means of perfecting this primary 
administration of domicile. he also took out administration in Korth- 
ampton, but what anlount of assets may have been received under 
the latter grant, is unknon-n to the defendant. As a further defence, 
and in bar of a right to  an account, the defendant alleges. that  in a 
suit in the court of chancery In Southampton county, in which the 
said Thomas B. Powell, and the creditors and next-of-kin of the 
intestate Turner, were made parties, there was a decree for an account 
against the administrator, and an  order of reference executed, ascer- 
taining the value of the assets, as well personal as derived 
,from the sale of land, and the exLent of the intestates indebted- (758) 
ness. 

Tha t  in this proceeding, a final decree was made, directing the 
payment of the debts reported to be due, and the distribution of the 
surplus among the parties entitled thereto, which has been fuily per- 
formed by the said administrator. 

The answer also sets up the bar of the statute of limitations, an3  
insists further, that the grant of administration to  the plaintiff, is 
void, for want of bona notabilia in Northampton County to confer 
jurisdiction upon the Court, to order the Issue of letters. 

Without adverting to the  pleadings, further than to  note the mis- 
description in the answer of the proceeding in equity, drawn from 
memory, in that  the record shows it to have been a creditor's suit, 
prosecuted against the administrator, the widow, and the infant child 
of the deceased, as his next of kin, with the result, however, properly 
~ e t  out in the answer, we proceed to consider the controversies raised. 

At  Spring Term. 1884, issues were prepared, and by agreement, sub- 
mitted to  the Judge in place of a jury, which, with liis findings in 
response, are as follows: 

I. T a s  Edward J. Turner a resident of Xorthampton County, as is 
alleged, or was he a resident of Virginia? 

Answer-He mas a resident of Southampton County, Virginia, where 
he died. 

11. Was Thomas B. Pan-ell duly appointed In the county of South- 
ampton, administrator of Edward J. Turnor? 

Answer-He mas. 
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111. Did Edward J. Turner, a t  his death, leave real and personal 
property in said Southampton County? 

Answer-He did. 
IV. Did said Powell, after his qualification in Virginia, in order to  

administer the personal property of the intestate in Northampton, 
qualify also as such, in this county? 

Answer-He did. 
(759) V. Were there, on April l s t ,  1879, any assets of said intestate 

in Northampton County? 
VI. Were any debts outstanding, a t  the date last mentioned, against 

the intestate's estate? 
VII. Are the heirs and distributees of the intestate, residents of 

Virginia? 
VIII.  Did said Thomas B. Powell, as adimnistrator of the intestate, 

in or about the year 1860, bring suit in the Court of Equity in South- 
ampton County and file a petition against the next of kin and creditors 
of the deceased, for an account and final settlement of his estate, 
wherein said creditors and next of kin were made parties and duly 
served with process; and was said suit conducted to a final hearing, 
according to the laws of Virginia? 

The Court being of opinion tha t  the 5th and 6th issues contained 
no matters, however answered, barring an account, declined to pass 
on them. To  this the defendant excepted. 

In  reference to  the remaining issues, without any rcsponse thereto, 
the Judge directed the following entry to be made: "The counsel for 
the defendant proposed another issue, numbered 8, which was entered 
on the record, and stated that they had no evidence bearing upon that  
issue, except a transcript of the record of the Court of Equity of 
Southampton County." 

The evidence was received, and i t  was adjudged that  the 8th issue 
presented matter for the Court, and the qucstion arising thereon was 
reserved by the Court. 

The foregoing case, prepared by the appellant, ~ v a s  objected to on 
the part of counsel for the appellee, for certain insufficiencies of state- 
ment, which but for the fact, tha t  if supplied as proposed, the result 
would not be changed, in the view we take of the appeal, would com- 
pel us to remand the cause, in order that the differences be considered 
and adjusted by the Court. 

The Court ruled, tha t  as the first administrator died in 1877, and 
the present plaintiff obtained letters de bonis non, on April lst, 1879, 

and a t  once began the action, there was no statutory bar to its 
(760) prosecution, and proceeded a t  the plaintiff's instance, and 

against the defendant's objection, to make an  order of reference 
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for the taking an account of the administration by the s a ~ d  Thomas B. 
Powell, of the assets received, and that  ought to  have been received, 
in this State. 

From these rulings the defendant appeals. 
I .  His counsel here, move to dismiss the action, for that the State 

is not, and should be, a party plaintiff in the action, and in answer 
thereto, the plaintiff asks leave to  amend. 

This objection, assuming its sufficiency, m-as not taken until the 
hearing in this Court, but the cause has proceeded as if no such defect 
in the pleadings existed, and the case is a proper one, under the cir- 
cumstances, for the exercise of the power of amendment, conferred in 
express term by The Code, See. 965, "to amend by making proper 
parties to  any case, when the Court may deem i i  necessary and proper 
for the purposes of justice, and on such terms as the Court may 
prescribe." 

A precedent, if any was needed, may be found in the action of the 
Supreme Court of the United States in the Tre?r,olo Patent, 23 Wall., 
518, n-here Mr. Justice STROKG uses these words: "The amendment, 
(inserting in the bill an  averment of a second re-issue of the patent,) 
deprived the defendant of no rights which they had not enjoyed dur- 
ing all the progress of the trial. It niay well be denominated only 
an  amendment in form, because i t  introduced no other cause of action 
than that  which had been tried." 

We should not allow such a change, if the effect were to destroy 
a just legal ground for the appeal, which existed when i t  was taken, 
as  an application for an amendment introducing a new plaintiff, who 
might, m-hile the displaced plaintiffs appellants could not, maintain 
the  action, as was refused in Jz~stzces v. Simmms, 48 K. C., 187, 
approred in Allen v. Jackson, 86 N. C., 321; nor do we impose any 
terms. 

11. We concur in the opinion that  no impediment is interposed by 
the  lapse of time, as decided in Lazrlrence u. Xorjleet, 90 N. C.. 
533, if the case be governed by the present statute, and if not, (761) 
the remedy on the bond remained In force, until lost under the 
presuniption of satisfac:ion. 

111. The appellant's next exception relates to the validity of the 
issue of letters to  the plaintiff. 

It is a sufficient answer to  this, to  say, that  the official boi~d,  and 
the liability under it to the administrator de bonis non, constitute 
assets, sufficient to confer jurisdiction upon the Probate Court. "Bona 
notabzlzu" embrace this, as well as other obligations to  the intestates 
estate, the fruits whereof are recoverable by action. If it were other- 
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wise, a note for the payment of money, sued on by the personal 
representative, and found a t  the trial to  have been paid, or perhaps, 
if owing, barred by the statute of limitations, would have the effect 
of divesting the plaintiff of his representative right to bring the action, 
and practically annul and avoid the proceeding. 

Besides, the existence of a recoverable demand would have to be 
proved before administration could be granted, so as legally to raise 
and have the question of debt determined. The very purpose of the  
appointment is to  have the debtor's liability tested, and the resuit 
cannot invalidate the appointment, properly made a t  the time. 

Further, the complaint avers a breach of the administration bond, 
in the failure to  make any returns, and these damages are recoverable 
as assets, even if i t  were true that  the funds had been transferred and 
accounted for in the chancery suit in Virginia. 

IV. The remaining ground of complaint is the adjudication that the  
suit in Virginia is not a bar to the action. 

I n  this, too, we think there is no error, and the defence, if well 
founded, is available on the taking of the account, and is not preju- 
diced by the order of reference. Undoubtedly, if all the assets col- 
lected in this State, and such uncollected assets as the administrator 
Powell is responsible for, have been trarisferred to the account taken 

in the Court in Virginia, and the account settled in full with 
(762) those to whom the fund belongs, which is the subject of this 

action, it ought not to be allowed to proceed. But this is not 
an  accepted fact, and that account does not show an item professing 
to  be the balance of an account taken or stated of the assets received 
under the grant of adniinistration in this State. It consists of a series 
of reports, debits and credits, in which, p e r h a p ,  may be included such 
of the former, as should have been accounted for in this State. This 
is, however, an inquiry to be made in executing the present reference. 

The rule is well settled, upon numerous adjudications, that when a 
person sued, is shown to be an accounting party, a reference follows, 
as a matter of course, unless some defence is set up to bar the action, 
such as  a release, settlement or the like. Railroad v. - ~ ~ o T ~ z s o ~ ,  82 
N. C., 141; S e a l  v. Beckne l l ,  85 S. C., 299, and cases cited. 

An administrator is required to  render an inventory of the real and 
personal estate of the deceased, soon after his appointment, The Code, 
Sec. 1396; and within twelve months, as well as annually thereafter 
while any of the estate remains under his control, to file an Inventory 
and account, with his vouchers for payments, to be examined by the 
clerk. Sec. 1399. 
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This ought to  be done, for revision by the clerk, acting as Probate 
Judge, before the transfer of the moneys to  another jurisdiction, and 
hence the propriety of taking the account now. The administrators 
in the different jurisdictions, are independent, and should be under 
the supervision of the proper officers in each, as far as assets are 
acquired by the respective grants of letters. This has not been done 
as to  the assets collected in this State, although, as we have said, if 
the proper distributees have received payment in full of what has 
been collected in both jurisdictions, and there are no creditors, the 
present plaintiff, who is but a trustee, ought to  be restrained from 
collecting from a discharged surety, for an unnecessary purpose. Baker 
v. Railroad, 91 N. C., 308, and cases referred to. 

We assume that  the Court ruled against the record as a bar, (763) 
since otherwise there would have been no order of reference, 
yet the statement leaves it in the form of a reserved and undecided 
question. I t s  insufficiency as a full defence a t  this stage of the pro- 
ceeding, is necessarily determined by the further action in directing 
an account t o  be taken. We have not overlooked the misdescription 
of the suit, shown in the record, to  the issue it  was produced to sup- 
port. The proof does not correspond wit11 the recitals contained in 
the 8th issue, and an affirmative response could not have been given. 
But as the essence of this defence lies in the final decree and its per- 
formance, we do not notice the variance, but consider the matter of 
the defence, as if the case had been correctly represented in the 
answer, and the issue formed upon it. 

There is no error. This will be certified for further proceedings In  
the Court below. 

No error. Aftirmed. 

Cited: Wilson u. Peamon, 102 K.C. 319; Hoclge v. R.  R., 108 N.C. 
26, 34; Allen v. Sallinger, 108 X.C. 160; Forte v. Boone, 114 N.C. 178; 
Monger v. Kelly, 115 N.C. 295; Harcunz v. ilIar.siz, 130 N.C. 154; West 
v. R. R., 140 N.C. 621; Robertson v. R. R., 148 N.C. 326; X. v. Scott, 
182 N.C. 868. 
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LOKO & REID v. G. TT. CLEOG, A n m ~ r s ~ x a ~ r o a .  

Presumption of Payment-How Rebutted. 

1. Under the law as  i t  was urior to 1868, the presumption of payment of a 
bond, raised by the lapse of ten gears after its maturity. xvas an artificial 
l~resumption of fact, raised by the law, to be acted on by the jury. and 
Tvas not created by any statute. 

2. This presumption is not one of l a y ,  but of fact, and may be r e b ~ ~ t t e d  by 
sl~owing that no p a ~ m e n t  was in fact made, or such other circu~nstances 
as  are sufficient in law to remore the presumption. 

3. The presumption is founded on the remissness of the creditor in suing, and 
the inference that his reason for not suing is, that the debt has been paid, 
and where there is a positive inability to sue for  a part of the ten gears. 
such part should not be counted. 

4. So, where a debtor died after the bond was due and the presumption had 
begun to run, and no administration was had on his estate for some 
years ; I t  was held, that the time during which there n a s  no administra- 
tion must be eliminated, and only the time during which there was a 
person i n  esse to sne conld be counted in computing the ten gears. 

ASHE, J., dissented from the judgment of the Court. 

(764) CIVIL ACTION, tried on appeal from a Justice of the Peace, 
before Montgomery, Judge, and a jury, a t  Fall Term, 1885, of 

the Superior Court of IREDELL County. 
This action, begun in a Justice's Court, and upon an adverse judg- 

ment, removed by defendant's appeal to the Superior Court of Iredell 
County, is for the recovery of the money due on a note under seal, 
executed by the defendant's intestate, William hlaxwell, to the plain- 
tiff, on the 30th day of January, 1868, and due one day after date. 

William Maxwell, the debtor, died in December, 1869, and no ad- 
ministration mas granted on his estate until September 6, 1882, when 
letters issued to J. A. Watts, and the present suit was instituted in 
the next month. The latter died pending the action, and letters de 
bonis non, on the intestate estate, were granted to the present de- 
fendant. 

The defence relied on, is the payment presumed from the lapse of 
time since the maturity of the obligation, and this, the plaintiff insists, 
is rebutted by the long interval, more than twelve years, after the 
intestate's death, during which there was no administration, and no 
one to sue for non-payment of the note. The Court on these facts 
was of opinion, that  the statutory presumption had not been repelled, 
and so instructed the jury, who find for the defendant, and from the 
judgment rendered on the verdict the plaintiffs appeal. 
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M r .  144. L. ~ V c C o ~ k l e ,  for the plaintiffs 
X r .  D. 1V. Furches, for the defendant. 

SMITH, C. J., (after stating the facts). Strictly speaking, (765) 
there was, when this cause of action accrued, no statute limiting 
the time in which suit must be brought on a bond, but after the lapse 
of ten years, in the absence of rebutting evidence, an artificial pre- 
sumption of payment, as a fact, was raised, to  be acted on by the 
jury. It n-as not a presumption of law, such as arises from an adverse 
occupancy of land for thirty years, of the issue of a grant from the 
State, which was not allowed to be controverted; but of fact, open 
to disproof, in showing that no payment had been made, or such facts, 
as in law, were held to be sufficient to remove the presumption, as in 
case of tlie debtors continued insolvency during the entire period, 
which explained the inaction of the creditor. His reinissness furnished 
the source of the inference that  the debt had been paid, for why does 
he wait, unless this is so? The inquiry is not whether the time in 
which there was no administration should be counted, or left out in 
computing the ten years, but whether the absolute inability of the 
creditor to bring suit, except for a period less than ten years of the 
entire intervening space, does not fully and adequately account for 
the delay, and repel the presumption resting solely on the creditor's 
inactivity. 

' 'It is clear," remarks GASTON, J., "that a forbearance to require 
payment of the principal or interest of a bond for twenty years," (the 
time a t  common law, reduced to ten by the Act of 1826,) "efter it 
becomes due, raises a presumption that  i t  has been paid. But this 
presumption may be raised by forbearance for less than twenty years, 
combined with other circumstances rendering the inference sf payment 
probable." Matthews v. SwziCh, 19 N. C., 287. 

The same eminent Judge, in a later case, uses this language: '(The 
presumption against a bond, raised froin the lapse of twenty years, 
without demand by the obligee, or acknowledgement of the obligor, is, 
in one sense, a presumption of law. The law attributes to such lapse 
of time. a technical operation, so that  it is the duty of the court, 
if no opposing testimony be offered, to adv~se  the jury to find (766) 
the  fact of payment. But the inference to be raised, is an 
inference of fact, liable to be attacked, repelled or confirmed by other 
testimony. And i t  is the duty of the triers of the fact, allowing to  
this technical presumption its prima facie force, to find the facts as i t  
may appear upon the proofs." McKinder v. Littlegohn, 23 N. C., 66. 

T h e n  the case was again before tlie Court, DANIEL, J., in the 
opinion, thus speaks: "The law makes it the duty of the debtor to  



IS  THE SUPREME COURT. [94 

seek his creditor and pay him. Take the fact to be then, that  for 
the space of eighteen months, during the latter part of seven or eight 
years, in the twenty years from the time the bond became payable, 
Vaughn did have a t  Woodville" (in Mississippi, to which place he had 
removed,) "the means of payment, then the circumstances of distance 
between the debtor and the creditor, might, we think, be left to  the 
jury, with the fact of a continuous insolvency during the residue of the 
twenty years, as some evidence that the debtor did not pay the debt 
during that small space of time." McKinde~ v. Littlejohn, 26 N. C., 
198. With the attention of the Court thus called t o  the kind and 
nature of the rebutting evidence required in neutralizing the statutory 
presumption, the very point now presented came up for consideration, 
and was determined in Buie v. Buie, 24 N.  C., 87. The late Chief 
Justice, then presiding in the Superior Court, thus charged the jury: 
"Upon the plea of payment, under the Act of 1826, (Rev. Stat., ch. 65, 
Sec. 13),  a note, situated as this was, was presumed to have been paid 
after thirteen years," (the period elapsing when the Act of 1826 was 
passed,) "unless that presumption was rebutted. That here, as to 
Neil Buie's estate, i t  was admitted that  the thirteen years had run; 
but there was no administration upon his estate, until the year before 
the suit was brought, and this was sufficient to repel the presumption, 
for during all that  time, there was no person to pay." Reversing the 
ruling on appeal, the Court, GASTON, J., delivcring the opinion of him- 
self and his very able associates on the bench, says: "It cannot be 

doubted, we think, that  the want of a person against whom to 
(767) bring suit, rebuts the presumption of payment, arzsing from 

forbearance to sue." Ingram v. Smith, 41 N. C., 97; Wood- 
house v. Simmons, 73 N. C., 30; Quince v. Ross, 3 N .  C., 180; Grz~bbs 
v. Clayton, 3 IT. C., 378 (575) ; Ridley v. Thorpe, 3 N. C., 343; Glewn 
v. Kimbo~ough, 58 N. C., 173. We are not aware of any adjudicatioii 
since, that calls in question the rule thus sanctioned by these eminent 
jurist, and, as far as we know, accepted and acted on as correct, and 
the reasonableness of which finds its own self-vindication in t'he 
general acquiescence. 

I n  a case decided in Pennsylvania in 1882, Rentley's Appeal, 99 
Penn. St., 500, these modes of repelling the presumption are mentioned: 

The evidence must consist of; 
I. An unconditional and unqualified admission, either expressed or 

implied, on the part of the defendant, within twenty years, of the 
justness of the claim, and that  i t  is still due. 

11. A payment on account of either the principal or interest, either 
of which is an implied recognit,ion of the debt. 



N. C.] FEBRUARY TERM, 1886. 

111. The situation, condition, or circumstances of the parties, such 
as tlie absence of the plaintiff or defendant in a foreign country, the 
insolvency or embarrassment of tlie plaintiff or of the defendant." 

At first view, it  inay not seem to be in harmony with Hall v. Gibbs, 
87 N. C., 5, where it  is held that  tlie death of the obligee, and the 
want of administration for more than four years thereafter, which 
must be counted to make up the statutory period, were insufficient 
to  repel the presuniption. The same remissness in not suing out let- 
ters of administration by those entitled to  the personal estate, may 
stand, as rebutting evidence, upon soniewliat the same ground as the 
reniissness of the creditor in asserting his demand by action, and 
hence the explanatory inference is drawn, that  the debt has been 
discharged. But  the case is different when the debtor remains the 
whole time accessible to  process, and none is sued out t o  enforce 
his liability. The distinction in the cases inay be maintained, (768) 
upon the principle that  there can be no forbearance, the ad- 
mitted foundation of the presuniption, when there is no one to  forbear 
or to  indulge the debtor, and no inference from remissness can be 
drawn. 

We are unwilling, therefore, to  repudiate the ruling in Buie v. Buie, 
supra, so long recognized as law, and unsettling an adjudication not 
only resting upon authority, but commending itself to  our approving 
judgment. There is error, and there must be a venire de novo, to  
which end this will be certified to  the Court below for further pro- 
ceedings therein. 

MERRIMON, J., (concurring). I concur fully in the opinion of the 
Court in this case, as delivered by the Chief Justice, and will say for 
myself, that  i t  seems to me clear, that  the rule as stated and applied 
by him, must, in the nature of the matter, be the true one. 

The purpose of the statute is to  raise the presumption of fact, that  
a bond, not paid within ten years next after the right of action upon 
it accrues, has been paid. But this presuniption is not conclusive- 
on the contrary, i t  may be rebutted by any fact or facts that tend 
reasonably to show that  i t  has not been paid. The statute is, indeed, 
one of repose, but its purpose is not to  conclude the creditor, and 
prevent him from showing the truth-it simply puts upon hiin the 
burden of proving that  the bond has not been paid, and this he may do 
by any proper evidence of facts, that  are in their nature sufficient to  
destroy the presumption raised by the stakute. These facts must be 
such as show that the creditor, or party in interest in the bond, had 
reasonable ground for failing to  sue before the lapse of ten years. He  
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must show that he had substantial reason for failing to sue within that 
time. In  Dunlap v. Ball, 2 Cr., 80, Chief Justice MARSHALL said: 
"The principle upon which the presumption of payment arises froni 
lapse of time, is a reasonable principle, and may be rebutted by any 
facts which destroy the reason of the rule. In  that case it was held. 

in order to create the presumption of payment of a bond, twenty 
(769) years must have elapsed, exclusive of the period of the plain- 

tiffs disability to sue. They mere during the war of the Revo- 
lution alien enemies, and the time during the war, ryas not treated as 
part of the twenty years necessary to raise the presumption. 

I n  this case, the right of action on the bond, accrued on the first 
day of July, 1868. The debtor obligor died in December, 1869. There 
was no administration of his estate until Septepiber Bth, 1882. This 
action was begun in about a nionth after that  time. 

Kow is it not manifest, that  the plaintiff could not sue, or collect 
his bond a t  all during the time there was no administrator of the 
deceased obligor? Did not the reason of the rule of presumption of 
payment cease, when the creditor could not collect his bond? n'as not 
such inability to sue, quite as strong, and as good a cause to  destroy 
the presunlption of payment, as that  of the continued insolvency of a 
debtor, from the tinie the right of action accrued, until the end of 
ten years? The latter cause has always been held to be sufficient to 
repel the presumption. 

I t  is said that the plaintiff might have sued the intestate of the 
defendant before his death, and so he might, but he was not bound 
to  do so-no presumption of payment had arisen then, and as he did 
not sue, surely he ought not to loose his debt, because he coz~ld riot 
for ten years afterwards! Such injustice is not the spirit of the rule 
of presumption in question. 

I t  is said also, that in such cases, when the tinie begins to run, noth- 
ing can interpose to  prevent the continuance of such lapse. 1 cannot 
accept this view as correct. The very nature of the principle of such 
presumption of payment contravenes it. The presumption itself ini- 
plies, that  it may be rebutted by any interposing fact, that destroys 
its reasonableness, and shows that  i t  1s unfounded in truth. 

The presumption of payment arising froin lapse of tinie, ia in the 
respect mentioned, different froni a statute of limitation. The 

(770) latter is inflexible and unyielding-it ceases to operate only in 
the way and for the cause prescribed by the statute. 

Error. Reversed. 

ASHE, J., dissenting. I cannot concur in the opinion of the ma- 
jority of the Court in this case. The note in question was due on the 
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31st day of January, 1868. The obligor died in the month of De- 
cember, 1869, and there was no administration on his estate, until the 
6th day of September, 1882. His Honor's instruction to the jury, on 
the trial below was, that these facts raised a presumption tha t  the 
bond had been paid, and the statute of presumption had not been 
rebutted. 

The plaintiffs contended that  inasmuch as there was no one who 
could have been sued, from December, 1869, until September, 1882, 
when the administration was first granted on the estate of the obligor, 
tha t  fact was sufficient to rebut the presumption of payment, and for 
the position he relied upon the case of Buie v. Buie. 24 N. C., 87. I n  
that  case, the defendant pleaded the act of 1715, and the presumption 
of payment. The note in that  case was given in 1818, and due twelve 
months after date. Keil Buie, one of the obligors, died in 1823, and 
there was no administration on his estate until 1837, and the Court 
below held, that  as there was no person to  be sued, the presumption 
of payment was rebutted, and the decision was sustained by this Court. 
The question of a presumption of payment does not seem to  have 
been discussed in this Court, but thc entire stress of the  argument of 
plaintiff's counsel, was upon the effect of the act of 1715. All of the 
authorities cited by Mr. Strange, who argued that case for the de- 
fendant in this Court, had reference only to  that  statute. 

There can be no doubt that  the action in that  case was barred by 
the act of 1715, for the debt was due when the debtor died, and a t  
the time of his death there was a creditor who might have sued, and 
that  n-as all that was necessary to  put tha t  statute in operation-- 
Jones v. Brodie, 7 K. C., 594-so tha t  there was no necessity 
for deciding the other question of the presumption of payment. (771) 
There is a marked distinction between the act of 1826, the 
statute of presumption, and the act of 1715. The former begins to  
run when the action accrues; the latter from the death of the debtor. 
The Court, in Buie v. Buie, supra, does not seem to  have given par- 
ticular consideration to  the fact that  there were five years intervening 
between the maturity of the note and the death of the debtor, in all 
of which time the debtor might have been sued. I n  fact, the opinion 
of the Court was almost entirely directed to the operation of the act 
of 1715, and only a passing reference was made to the statute of 
presumption. If the debtor had died before the note fell due, and 
ten years had elapsed before administration on his estate, there can 
be no question, upon the authorities and the reason of the thing, tha t  
the statute would not bar, nor would any presumption arise from the 
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forbearance to sue, because there mould have been no one who could 
be sued. This, we think, is the true distinction. 

If Buie v. Buie, supra, be lam, we do not see how it is to  be recon- 
ciled with the subsequent decisions of this Court. I n  the case of 
Powell v. Brinkley, 44 N. C.. 154, Pearson, Judge, who decided tlie 
case of Buie v. Buie, in the Court below, speaking for the Court, used 
this language: '(When one is absent and unheard of for more than 
seven years, there is a presumption of his death; but there is no pre- 
sumption as to the tim.e of his death, for there is nothing to  refer i t  to  
one time more than another. But  when there is a presumption of 
payment, from lapse of time, i t  is otherwise, for there is a day fixed 
mhen the payment ought to  have been made," and in support of the 
position, he cited, Best on Presumption, Secs. 137-140; and in the more 
recent case of Grant v. Burgwylz, 84 N. C., 560, when the question 
under consideration was, whether the presumpiion of payment was 
rebutted by the insolvency of tlie debtor, Judge RUFFIN, in delivering 
tlie opinion of the Court, said: "The only true rule in such a case is, 

to  require such a state of insolvency to be shown to have 
(772) existed during the entire ten years 7lext after the maturity of 

the debt, as will prove that the debtor did not pay, because he 
could not, and nothing short of this will the law permit to  destroy its 
own inference arising from the lapse of time. Besides this, in a case 
like the present, the presumption of payment, unlike that  which is 
raised of the  death of a party, from his being continually absent and 
unheard of for seven years, is by law referred to  a period of time, and 
has relation to the day on which the debt became due." According 
to the rule laid down in this case, supported by the decision in Powell 
v. Brinkley, supra, if the debtor had been solvent for nearly two years 
after the maturity of the debt, his subsequent insolvency for ten years 
would not have been allowed to rebut the presumption of payment. 

Upon what principle then, can a distinction be made between the 
case where insolvency is relied upon to  rebut the presumption of pay- 
nient, and that,  as in this case, wherc the absence of a 'person to be 
sued is relied on for the same purpose? If in the former case, tlie 
entire period of ten years, commencing from the maturity of the debt, 
must be shown to  rebut the presumption, why, by anology, niust i t  
not be requisite to  be shown, in order to rebut the presumption, that 
for ten entire years, beginning froni the maturity of the debt, there 
was no one in existence against whoin an  action could be brought? 
The cases are so analogous, tha t  if the rule will hold good in the one 
case, i t  must in the other. 
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I n  our case, the debtor was alive and could have been sued a t  any 
time before his death, which occurred about twenty months after tlie 
maturity of the note. The presumption of payment arises within ten 
years after the right of action accrues. Rev. Code, c11. 65, Sec. 18. 
The action accrues when the note becomes due, provided there is a 
person to sue and one to be sued. When that  is so, this statute of 
presumption begins to  run, like the statute of limitation, from the 
maturity of the note, and like that statute, no disability subsequently 
arising, will arrest its progress. It was so held i n  this Court in 
Hall v. Gzbbs, 87 N. C., 4. There the creditor had died after (773) 
the maturity of the note sued 011, and it was held, that  as tlie 
statute of presumption had begun to run against him when alive, his 
subsequent death did not obstruct the running of the statute. The 
principle there decided is applicable to this case, nzutatis mutamlis, 
and see also Tucker v. Baker, ante, 162. 

I am not inadvertent to  the fact of the very eminent abilities of 
the distinguished jurists who made the decision in the case of Buie v. 
Buie, and I would confess the imputation of presumption in setting up 
my unsupported individual opinion against that  of a Court so consti- 
tuted, but what I contend is, that subsequent decisions of the Court 
are inconsistent with it, and I rely upon the fact, as heretofore stated, 
that  the case was made to turn mainly upon the act of 1715, and that  
the effect of the act of 1826, was but slightly considered, and upon 
the more recent opinion of PEARSON, C. J. ,  in the case of Powell v. 
Brinkley, supra, and Judge RUFFIN'S opinion in Grant v. Burgwyn, 
supra, and the still more recent decision of this Court in the case of 
Hall v. Gibbs, supra, concurred in by all thc Judges then constituting 
this Court. 

Cited: Baird v. Reynolds, 99 N.C. 473; Coppersmith v. Wilson, 107 
N.C. 35; Brau;ley 7;. Brazcley, 189 N.C. 527; Dickson v. Cmwley, 112 
K.C. 633; Copeland v. Collins, 122 N.C. 626, Menzel v. Hinton, 132 
N.C. 662; Brown v. Irlarding, 171 N.C. 689. 
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"W. T. JOHNSON ET ~ 1 . s  V. JOSEPH P. PRAIRIE. 

Conveyance of Land-Held Adversely-Statute of Limitations. 

1. I t  17-as a rule of the common law, which is in force in this State, that  a 
conveyance of land, held adversely to the grantor, was roid, as to the 
person so holding adrerse possession and those claiming under him, but 
\vab ralid and passes the title as  to all the rest of the world. 

2. This is altered by The Code, Sec. 177. to the extent of allowing the grantee 
to sue in his own name. provided he, or any grantor or any other person 
throuqh ~vhom he may derire title. might nla~ntain such action. notwith- 
standing such conreyance n7as roid, by reason of such actual adverse 
possession, when it  was made. 

3. A person, holding ~ossession of land for himself, in 1858, executed a mort- 
gage. and, in 1859, assigned his equity of redemption to the mortgagee, but 
continued in possession; and the mortgagee sold and conveyed the land, 
in 1872, to a third party, who entered and held possession until 1878, when 
this snit Jms conirne~lcecl: Held ,  l s t ,  That the mortgagor became tenant 
a t  sufferance of the mortgagee, and his possession mas the possession of 
the mortgagor and his grantee : 2nd, That,  the defendant and those under 
whom he claims having had actual a d ~ ~ e r s e  possession, under knon-n and 
~ i s i b l e  metes and bounds of the land in controversy, with color of title, 
the action would ha1 e been barred, if it had been brought by the plaintiff's 
giantor. or his heirs. and therefore this action, n7hich mas brought by the 
heirs of the grantee, n a s  barred 

(774) CIVIL ACTION for the recovery of land, in nature of eject- 
ment, tried before Clark, Judge, and a jury, a t  August Civil 

Term, 1885, of JVAKE Superior Court. 
The plaintiffs alleged that  they were the owners in fee of thc tract 

of land described in the complaint, as the heirs of Sarah Johnson, who 
died seized in fee of the same, and that  the defendant is in possession 
thereof, and wrongfully withholds the same. 

The defendant denied the title of Sarah Jolmson and the plaintiffs, 
and that  he wrongfully withheld the possession from the plaintiff;, 
and as to the plaintiffs being the heirs of Sarah ,Jol~nson, he had not 
sufficient knovledge or inforn~ation upon which to form a belief. 

The follon-ing issues m-ere submitted to the jury: 
"I. Are the plaintiffs the owners in fec of the land mentioiled in 

the complaint? 
"11. What damages have the plaintiffs sustained by reason of the 

defendant's occupation and use of said land?" 
Plaintiffs iiitroduced a d-eed for a large tract 

land in controversy forms a part, from Alfred 

*XERRIMOX. J . ,  haring been of counsel did not sit on 
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decai, of date of March 30th, 1822, and followed this by the n-ill of 
Moses Alordecai, (probated Sovernber, 1824), in which the Lane lands 
were devised to Henry Illordecai. 

Plaintiffs then offered in evidence, a deed from Henry Mordecai to  
Henry IT. Nilier, t r u s t ~ e  for Mrs Sarah A. Johnson, dated 
December 23rd, 1855. Thls deed conveyed the whole of the (775) 
Lane land, including the land in controversy. Said deed is as 
folloms : 

"This indenture, made and entered into this 23d day of December, 
A. D .  1855, by and between Henry Mordecai, of the county of IYake, 
State of Korth Carolina, of the one part, and Henry IT. Miller, as 
trustee of Mrs. Sarah Johnson, wife of T17~ley IT. Johnson, of the same 
county and State, of the other part, witnesseth: That  the said Henry 
Mordecai, for and in consideration of $2,990, to  him In hand paid 
by the said Henry W. Miller, as trustee aforehaid, the receipt whercof 
is hereby acknowledged, hath given, granted, bargained and sold, con- 
veyed and confirmed, unto the said Henry Mr. Miller, trustee as afore- 
said, his heirs and assigns, the followng tract or parcel of land, sltuate 
in the county and State aforesaid, on the south side of Crabtwe 
Creek, adjoining the lands of William Boylan, and others, bounded 
as follows: 

"Beginning a t  a stake, near a hickory, on the Tar l~oro road, J. J. 
Rial's corner, thence North 7 degrees ITest, 111 poles, to polnters on 
a branch, thence down the various courses of said branch to Crabtrec 
Creek, thence down the various course3 of sald cieek, to a hickory 
and ash, '\l-illiam Boylan's corner, thence n-it11 his line, South 66 de- 
grees West, 189Y2 poles to a stake, hls corner, thence South 29 de- 
grees, East 1081/+ poles to the said Tarboro road, thence N o i t h e s t  
along tlie said road to the beginning, said to contain 409y2 acres. To 
have and to hold, the aforesaid tract or parcel of land, ~ i t h  all an3 
singular its appurtenances, to the said Henry TV. Miller, his heirs 
and assigns foreyer, in trust to hold the same, for the solc and s q a r a t e  
use of the said Sarah Johnson, wife of the said lT i ley  Johnson, her 
heirs and assigns, free and clear from the claims, debts or denlands 
of the  said Wiley TT. Johnson, or his heirs, and in further trust to  
convey the same, or any part thereof, to such person or persons, and 
a t  such times as she, the said Sarah A. Johnson, may, by writing, 
under her hand and seal, and attested by t ~ o  w~tnesses, direct, either 
with or without the consent of her said husband. And the said 
Henry LIordecai, doth for himself and his h e m ,  covenant and (776) 
agree to n-arrant and defend the title of the said tract of land 
to  the  said Henry W. n'liller, trustee as aforesaid, his heirs and 



IS  T H E  SUPREME COURT. [94 

assigns, to  and for the trusts, uses and purposes hereinbefore set 
forth. and no other. I n  witness whereof, the said Henry Mordecai 
doth hereto set his hand and seal, the day and year above mit ten.  

HENRY ~IORDECAI, [Seal.] 
Signed, sealed and delivered in presence of William T.  Sham." 
This execution of this deed was duly proved, and it was registered 

on the 3d day of April, 1878. 
The defendant put in evidence: 
1. Request of TTTiley and Sarah A. Johnson, in writing, to  Henry W. 

Miller, trustee, to  convey to George Taylor a portion of the land, 325 
acres, dated December 25th, 1865, duly v-itnessed and registered. 

2. A deed from H .  W. Miller, trustee, to George Taylor, for the 
325 acres, dated December 24, 1855. 

Plaintiff objected to said deed, because i t  was executed without 
Sarah A. Johnson having requested the same to be done. Objection 
overruled, and exception. 

Defendant offered a deed from R. W. hliller, trustee, and Sarah A. 
Johnson, to George Taylor, dated 11th May,  1857, for 73 acres. This 
deed contained the following description, to-wit: 

"To John Taylor's corner, thence along John Taylor's line to the 
Tarboro road." 

This deed was made a t  the written request of Wiley and Sarah A. 
Johnson. I t  did not embrace any part  of the land in controversy, but 
embraced a part  of the land conveyed to H.  W. Miller, trustee, by 
deed dated December 23, 1855. Objection of plaintiff overruled. 
Exception. 

The defendani then proved by H. C. Johnson, the plaintiff, tha t  
"John Taylor's line" called for in said deed, was the line of the tract 

in controversy, which was then held by John R.  Taylor under 
(777) a claim tha t  it had been purchased by him from Wiley Johnson 

by verbal contract. 
Deed of mortgage from John R. Taylor to Henry B. Jordan, dated 

22d of May, 1858, for the land in controversy was then offered. Plain- 
tiff objected. Objection overruled. Exception. 

The defendant then offered an assignment by John R. Taylor, dated 
29th July, 1859, of his equity of redemption in said land, to H.  B. 
Jordan. Plaintiff objected. Objection overruled. Exception. 

The defendant then offered in evidence, a deed from Henry B. Jor- 
dan to Joseph P. Prairie, dated the 19th day of December, 1872. 

H .  C. Johnson, one of the plaintiffs, testified in their behalf as to 
the kinship of the plaintiffs to Sarah Johnson, and further testified, 
that  Sarah Johnson died in 1863, and Wiley Johnson in 1864, and that  
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John R. Taylor had the land in controversy in possession from Oc- 
tober, 1852, to December, 1872; that  he obtained his possession from 
Wiley Johnson, husband of Sarah Johnson; tha t  MTiley and Sarah 
Johnson were living on the land when Taylor went into possession; 
tha t  the defendant went into possession after John R. Taylor left the  
land, and has held i t  ever since. 

The defendant introduced John R. Taylor as a witness, ~ 1 1 0  testified 
tha t  he made an agreement with Wiley Johnson to  buy the land in 
controversy, by a verbal contract; tha t  he was to  give him three 
hundred dollars for i t ;  tha t  he paid him one hundred and fifty dollars 
in cash, and gave him his note for the balance. Tha t  Wiley Johnson 
and his wife were living on the land a t  the time he made the contract 
with him for i t ;  that  Wiley Johnson did not tell hini the land was 
held by his wife under a contract of purchase, and he never heard of 
any such contract with Mrs. Johnson; tha t  his possession was held 
under his contract, and he held the possession for himself; that  hc 
cleared the land, fenced and cultivated it, and built a house on it. 

The Court instructed the jury, tha t  in no view of the evi- (778) 
dence in this case could the plaintiffs or any of them recover 
in this action. 

The jury found the first issue in favor of the defendant. There 
was judgment in his favor, from which plaintiffs appeal to  the Su- 
preme Court. 

N r .  E. C. Smith, for the plaintifis. 
Mr. D. G. Fowle, for the defendanl. 

ASHE, J .  (after stating the facts). There mas no question raised 
in the case, as to  the title being out of the State, and we must there- 
fore consider tha t  as conceded. 

The defendant based his defence m a i d y  upon two grounds: 1st. 
Tha t  neither Sarah Johnson, under whom the plaintiffs claim, nor 
Henry W. Miller, acquired any title to the land purported to be con- 
veyed to  the latter, by the deed of Henry Mordecai, of date December 
23rd1 1855, and the plaintiffs have no right to maintain this action; 
and, 2nd. Tha t  if said deed did pass the title, tile plaintiff's right of 
action is barred by the statute of lin~itations. 

We are of the opinion tha t  the grounds of defendant's defence are 
well taken, and are fatal to  the plaintiff's right to recover. 

The land in controversy was a small portion of a large tract of 
409y2 acres, conveyed by Henry Mordecai to Henry W. Miller, to 
the separate use of Sarah Johnson and her heirs. All that  tract was 
conveyed to  one George Taylor, by said Miller, with the written con- 



IN T H E  SUPREME COURT. [ 94 

sent of Sarah Johnson: 1st. 325 acres on the 25th of December, 185.5, 
and 2nd. 73 acres on the 11th of May, 1857, leaving the residue, con- 
sisting of ten or eleven acres, which is the land in controversy, and 
was claimed by John R. Taylor, by a verbal contract made wt l i  \T711ey 
Johnson, some three years before the date of the deed of 3lordecai to 
Miller. And to show that  Sarah Johnson, after the execution of that 

deed, recognized and acquiesced in the contract made between 
(779) her husband and John R. Taylor, in the deed executed by 

H. TV. Miller to George Taylor, with her written consent for 
the 73 acres, in describing the boundaries of tliat tract, there is a call 
"to John Taylor's corner, thence along John Taylor's line to the Tar- 
boro road." She no doubt k n e ~ ~  that  tlle land had been paid for by 
Taylor, and she had probably received the benefit of the price, and 
therefore did not wish to disturb his possession, and then her heirs, 
the plaintiffs, have acquiesced in liis title for twenty years after her 
death, before bringing this action. The claim is inequitable, and it 
subserves the justice of the case, that the defendant is able to establish 
a defence tliat is sufficient to defeat the plaintiff's action. 

I t  is in evidence, that a t  the time of the execution of the deed from 
Henry Mordecai to Henry IT. Miller, Jolin R. Taylor mas, and had 
been for more than two years, in the actual adverse possessioc of the 
land, claiming i t  as his own. 

The common law is in force in this Slate, and it is a general rule 
of tliat law, tha t  a conveyance of land by a person against whom :t 
was adversely held a t  the time of making it ,  is void, and the reason 
of the rule, according to Lord Coke, is for avoiding maintenance, 
suppression of right and stirring up of suits. Coke on Littleton, 214, 
and Tyler on Ejectment, 925. 

The general rule of the conimon labv, however, is to be takcn with 
the qualification, tliat a deed taken for land, nhile another is in the 
adverbe possession, is void only in relation to the person so in posses- 
sion and those claiming under him. As to all the rest of the world, 
the deed is valid and passes the title. Tyler oil E j e c h e n t ,  937. But 
this qualification does not affect the title of the defendant, for he 
clainis under Taylor, the person in the adverse possession when the 
deed was executed. 

I t  m-as to avoid this consequence of a deed executed while anotller 
was in adverse possession, that in the practice under the old system, 
it was common for the plaintiff to lay two demises in his declaration, 

the one in his own name, and another in that of the grantor. 
(780) But the plaintiffs contend that  the rigid rule of the conlinon 

law has been relaxed by the act of 1875, ch. 256. The Cod-, 
Sec. 177, which provides, "that an action may be maintained by a 
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grantee of real estate in his o~vn name, whenever lie, or any grantor, 
or other person through whom he may claim title, notwithstanding 
the grant of such grantor or other conveyance be void by reason of 
the actual possession of a person clainiing under a title adverse to 
that of such grantor or other person, at  the time of the delivery of 
such grant or other conveyance." 

But i t  is a general rule, in reference to statutes, that  they are to be 
so construed as to have a prospective effect, and will not be permitted 
to affect past transactions, unless the Legislature has clearly and 
unequivocally expressed its intention to the contrary. Wood on Limi- 
tations, 29, and note 1. Whether this inLention is so unequivocally 
expressed by the wording of this statute, it is uiinecesary to decide. 
For conceding that  the act does have a retrospective operation, i t  only 
gives the right to the grantee to sue 'in his onm name, if the original 
grantor might have done so, and this raises the question, could the 
grantor, Henry Mordecai, or his hcirs, have maintained this action? 

They certainly could not, for prior to the corninencement of the 
action, Prairie had been in the actual possesion of the land for more 
than seven years with color of title. On the 22nd day of AIay, 1858, 
John R. Taylor, who had been for several years in the actual adverse 
possession of the land, executed a deed of mortgage to Henry B. 
Jordan. Taylor then, as  mortgagor, was concluded by his deed, and 
after its execution, his possession is by consent of the mortgagee, and 
in law, the possession of the mortgagee; Williams v. Bennett, 26 N. C., 
122; Adams' Equity, p. 114. He  is the tenant a t  sufferance of the 
mortgagee, and when in 1859 Taylor assigned his equity of redemption 
to H. B. Jordan, who entered thereafter in possession, his conveyance 
of the equity of redemption could not havc the effect of changing their 
nature. And so when Jordan conveyed to Prairie the same land, by 
deed bearing date 19th of December, 1872, the same relation 
between him and Prairie still subsisted. His possession having (781) 
been once the possession of Jordan, it must continue, so long 
as he remains in possession, to be the possession of his alienee. 

The defendant Prairie, then, and Jordan, under whoni he claimed, 
had color of title and possession, more than seveh years, prior to the 
cornmencement of the action, claiming it up to  known and visible 
boundaries; for all the  other portions of the land had been conveyed 
to George Taylor by two deeds, one of which called for a corner and 
line of the John Taylor tract, the land in controversy, and i t  would 
seem to follow as matter of course, that its boundaries must be cir- 
cumscribed by the lines of one or both of those tracts, and the outside 
line of the whole tract conveyed by Henry Mordecai to Henry JV. 
Miller. 
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The possession, under the color of title held by the defendant  odd 
have barred the action if brought by the heirs of Henry Mordecai, 
and if they could not have maintained the action, i t  follows that 
neither Henry Miller's heirs, nor the heirs of Sarah Johnson could 
have maintained it, for the statute only gives them the action in their 
own names, provided the grantor could have brought it. 

Our opinion is, the plaintiff had no right to  recover, and there is 
no error in the judgment of the Superior Court, which is therefore 
affirmed. 

No error. Affirmed. 

Cited: Brewer v. Chnppell, 101 N.C. 263; Killebrew v. Hines, 104 
W.C. 196; Bland v. Beasley, 145 N.C. 169. 

GEO. W. BRITTAIN v. JOHN DBNIELS. 

Pleadings and Proof 

1. The eridence introduced by the plaintiff must conform to his proofs. So 
where in his complaint, the plaintiff alleged that he was seized of certain 
lands in fee, and the evidence showed that he was only entitled to a life 
estate. he is not entitled to recover, in this state of the pleadings. 

2. Where one is in possession of land by virtue of a deed conveying a life 
estate, he is not estopped by such deed from setting up a title in fee by 
reason of twenty years possession, against one who is a stranger, and 
neither party nor privy to the grantor in the deed conveying the life 
estate. 

3. Where i t  appeared that  the l ocus  in Q U O  had been in the actual possession of 
parties under whom the plaintiff claimed, for sixty years prior to  1870, 
but i t  did not appear that  the possession was continued after that  time up 
to the time when the action was brought, I t  w a s  he ld  to be erroneous for 
his Honor to charge the jury that  the law presumed a grant from twenty 
years adrerse possession, and that  they would be a t  liberty to presume 
the necessary conveyances to the plaintiff. 

4. Where the defendant used a spring on the Zoczcs in. quo, and built a spring 
house thereon, which he used as  his own, I t  was h e l d ,  a sufficient pos- 
session to satisfy the allegation of ~-irongful possession by the defendant. 

5. Where the plaintiff's deed was for a life estate only in the l ocus  in quo, 
with his brothers and sisters, some of whom died without issue, I t  w a s  
h e l d ,  that  he could recover the entire tract, under an allegation in the 
complaint that he was seized in fee; the interest which descended to him 
from his deceased brothers and sisters being sufficient to support the 
action. 
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CIVIL ACTION, for the recovery of land, tried before Gudger, (782) 
Judge,  and a jury, at  August Term, 1885, of the Superior Court 
of BUNCOMBE County. 

The facts appear in the opinion. 
There was a verdict and judgment for the plaintiff, and the defendant, 

appealed. 

Messrs. M .  E .  Carter and C. A. Moore,  (Nes s r s .  F.  A. Xondley and 
C .  M. McLeod were wi th  t h e m  on  the  brief,) for the  plaintiff. 

J f r .  J .  H .  i l f err in~on,  filed a brief for t he  defendant .  

ASHE, J. This action mas constiluted by the consolidation of two 
actions into one. The first was begun on the 21st Clay of October, 
1881, and clain~ed the land represented on the plat, by the lines A, B, 
P, C, D, 6, 5,  1, 0, A, in the first paragraph of the complaint, and 
b y t h e l i n e s A , B , C , D , E , F , G , I I , I , J , K , L , M , N , I , 5 , 1 , 0 , , 4 ,  

in the second 

A !  

The second action, commenced on the 27th of February, ( 
1883, was brought to  recover the land embraced within the 
lines, 1, 5, 7, 1. 

655 
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It was adni t ted by both parties, tliat tlie title to the land in con- 
troversy was out of the State. The following plat will show thc sev- 
eral tracts of land that were respectively ciaimed by the parties: 

The plaintiff, in his complaint, alleged that  he was the owner in 
fee simple of the lands described therein, and that  the defendam 
~vrongfully withheld from him the possession of said land The de- 
fendant denied that the plaintiff m-as the owner in fee simple, and also 

that  he wrongfully held the possession of the same. 
(784) The plaintiff' introduced a deed from Joseph Eller to himself, 

dated the 10th of I larch,  1838, for all the land described in the 
first complaint, represented on tlie plat as "G. W. Brittain's, Joseph 
Eller deed." But  this deed conveyed the plaintiff only a life estate, and 
as his Honor correctly held, under the pleadings in the case, the 
plaintiff was not entitled to recover any less estate than an estate in 
fee simple. The plaintiff must inake out his case secundurrz allegata. 
Harkey v. Houston, 65 S. C., 137; Falls v. Gamble, 66 X. C., 455, 
and Malone on Real Property Trials, p. 54. We are of opinion, there- 
fore, that  he is not entitled to recover the land claimed under the 
Joseph Eller deed, by virtue of that dzed, in this action. But his 
Honor charged the jury, that if the plaintiff had claimed tlie land up 
to known and visible boundaries, and had actual, adverse, and con- 
tinuous possession of the same, for twenty years, excluding the time 
elapsing between the 20th of May, 1866, and the 1st of January, 1870, 
title having been admitted to be out of the State, such possession as 
mas consistent with the uses of agriculture, the jury \\-auld be a t  lib- 
erty to presume the necessary conveyances for the sanie to  the plain- 
tiff. and if the plaintiff had such possession, he mould be entitled to 
recover. Tha t  such possession must be by actual occupation, and 
continuous, and accompanied by all such acts of o ~ n e r s h i p ,  as per- 
,ions usually exercise over their own lands. To  this instruction the 
defendant excepted. 

We find no error in this instruction as an abstract proposition, as 
against the defendant who is a stranger; and as he is neither a party 
or privy to  the deed from Joseph Eller to plaintiff, there is no estoppel 
upon the plaintiff. There is then, no reason why the plaintiff, not- 
withstanding the deed from ,Joseph Eiler conveyed to him only a life- 
estate, may not, as against the defendant in this case, show that he 
has, independent of the Eller deed, a good fee simple title to  the land. 
This principle was decided in Hurley v. Morgan, 18 N. C., 425. 

RUFFIN, C. J . ,  there laid down the proposition a$ follows: "We 
(785) deem it entirely incorrect to  hold that  a party, who, upon the 

trial of a cause in which he asserts a title to the thing in dis- 
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pute, offers an a ~ g u m e n t ,  that a particular deed vested the title in 
him, is precluded, either by way of estoppel or presumption, fro111 
insisting that another deed shown in evidence or presumed,  did vest it. 
It is indeed a presuniption of fact, to be decided by tlie jury, but it 
is deduced upon legal principles, and may properly be found, and in 
many cases ought to  be found, although the Court and jury may be 
satisfied tliat it never n-as in fact made." Bearing on the same point 
is the case of Osborne  v. Andemon, 89 N. C., 261. 

But his Honor, we think, failed to niakc a proper application of 
the principle, to the facts of the case. For there was evidence here, 
on the part of the plaintiff, that hr had been in possession of that 
part  of the land in controversy, near the angle a t  A, for forty years 
or more, and the defendant offered evidence that  Adam Eller, under 
1~1iom he claimed, had been in possession of tlie same land, near the 
same point, since sixty years ago, and he d ~ e d  in the year 1868, 1869 
or 1870, clainling the land, representcd in the plat by the lines 9 ,  B, 
C, D, 5, 0, A, under a grant to  John Dillion, and from him to JT7illiam 
Pickens, and from Pickens to -&darn Eller. But the case does not state 
wlietller the possession of thls field was continued after the death of 
Adam Eller. by any one claiming under him, and in this respect, the 
statement of the case is imperfect, and that makes tlie difficulty as 
to this tract of land. If tlie possession was continuous, it might prob- 
ably present tlie question of the oidest title, and if it was not, then 
the plaintiff might have asserted a title against the heirs of ,4dam 
Eller, if he labored under no disability, by an adverse possession of 
seven years ~ ~ i t l i  color of title. But the plamtiff sets up no claim of  
adverse possession nit11 color of title, and his Honor, while laying 
down a correct proposition of law to the jury, omittcd to call their 
attention to these facts, ~ ~ h i c h  Jyere important in settling tlie rights 
of the parties, and \ye are therefore of the opinion, there should be 
another trial in respect to so much of the land described in the (786) 
con~plaint, as is embraced ~ ~ i t h i n  the lines A, B, C, D, 6, 5, 0, A. 

Our opinion is, tha t  the plaintiff, from all that appears, is entitled 
to recover all the residue of the land conveyed to him by the deed of 
Joseph Eller, represented by the lines 6, D, E, F, G,  H, I, J,  K, L, IZI, 
N, 0, to which the defendant sets up no title. 

The next inquiry is, mhether the plaintiff is entitled to  recover th;. 
fifty acre tract. H e  introduced evidence to  s h o ~  tliat the defendant, 
a t  and before the time of commencing this action, used a spring in 
the fifty acre tract,  and had a spring-house, a t  or near the spring, 
which he used as his own. This, me think, was sufficient proof of 
possession, as held by the Court below. 
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The plaintiff then offered in evidence a grant from the State to his 
father, William Brittain, dated 2d Deceniber, 1792, for the fifty acre 
tract. Then a deed from Williani Brittain to plaintiff and Jane Swain, 
a daughter of the said William Brittain, for the same land, but this 
deed contained no words of inheritance, and conveyed only a life 
estate, and then a deed from Jane Smain to plaintiff for the said land. 

The defendant offered evidence tending to locate tlie fifty acre tract, 
as described in the plat by the lines 1, 5 ,  6, 7, as the land granted to  
Williani Brittain, and that plaintiff had been in the actual possession 
of the same, and in cultivation of a part thereof for a great number 
of years. 

H e  also offered evidence to  show that  William Brittain left four 
sons and three daughters. Two of the daughters are still living, and 
one dead, leaving no children. The sons are all dead, except the 
plaintiff; the sons who died left children, unless William, one of them, 
died without issue. 

The defendant set up no title to  the fifty acre tract, but contended 
that  as the deed from William Brittain to the plaintiff and Jane 
Swain, conveyed to them only a life estate, the plaintiff could not 
recover under pleadings in the case, because he alleged in the com- 

plaint, that he was tlie o.\vner in fee simple of the land described 
(787) therein. But the doctrine laid down in Hurley v. Morgan, 

supra, applies equally to this branch of the case. But even if 
i t  did not, although the deed from William Brittain to the plaintiff 
and Jane Swain, conveyed only a life estate, yet when William 
Brittain died, the reversion in the land descended to his seven children, 
who then became seized of the land in fee simpie, as tenants in com- 
mon of the reversion, after the plaintiff's life estate, and the plaintiff 
is entitled to a life estate in the land and an undivided mterest in 
the reversion of two-sevenths by his purchase of the interest of his 
sister Jane Swain, and a t  least of an additionai one-sixth of a seventh, 
by the death of one of his sisters, and is the owner in fee to this 
extent, and as the defendant claims no title to this tract, the plaintiff 
has the right to  recover the entire tract for his life, and for his co- 
tenants. Overcash v. Kztchie, 89 n'. C., 384; Yancey v. Greenlee, 90 
N. C., 317. 

Our opinion is, the plaintiff' has shown title to the fifty acre tract, 
and all the land conveyed in the deed from Joseph Eller to the 
plaintiff, except so much as is embraced within the lines A, B, C, Dl 
6, 5, 0, A, and therefore there must be new trial, and a t  the same 
time, the jury should be directed to  inquire into and determine what 
damages the plaintiff may have sustained by trespasses upon eacn 
tract, as claimed by him. 

658 
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Error. Reversed and venire de  novo. 

Cited: XcAlpine v. Daniel, 101 N.C. 550, 558; Allen v. Sallinger, 
105 N.C. 342; Paul12 v. Thornton, 108 N.C. 320; Hunt v. Va~aderbilt, 
115 N.C. 563; Brown v. House, 118 N.C. 881; Allred v. Smith, 135 
N.C. 450; Talley v. Granite Quarries Co., 174 N.C. 447; Alexander v. 
Cedar Works, 177 N.C. 145; Whichurd v. Lipc, 221 N.C. 54. 

EMMA J. EMERY ET AL. V. G.  V. HARDEE. 

Removal of Action. 

1. When there is an order for the removal of an action which is sufficient on its 
face, it  ~v i l l  be conclusively presumed that  the Court making the order, had 
before i t  in a legal may, facts sufficient to warrant the order. 

2. The Court to which the action is remored, can consider only the sufficiency 
of the order, and not of the facts on which it is based. 

3. When i t  is stated in the order, that the motion is heard "as a% affidavit," the 
implication is, nothing else appearing, that  all the parties consented to 
accept the facts as if stated under oath. 

4. I t  is within the power of counsel to consent that  the Court might hear and 
consider the facts as  if stated in  a n  affidavit. 

5. The leading purpose of The Code, Secs. 196-197, is to secure a fair and im- 
partial t r i a l ;  the a e d a r i t  is required to make the facts appear to the 
Court. B u t  if they a re  admitted, or agreed on by the parties, this is suffi- 
cient, and it  is not necessary that  they should appear in the record or order 
of removal. 

CIVIL ACTIOK, heard on motion before Avery, Judge, a t  Spring (788) 
Term, 1884, of the Superior Court of NORTHAMPTON County. 

This action was brought to the Spring Term, 1881, of the Superior 
Court of Halifax County. At the Fall Tern1 thereof of the samc year, 
the Court made an order ren~oving the action to the Superior Court 
of Korthampton County for trial, whereof the following is a copy: 

"This cause coming on to be heard, on motion and as on affidavit of 
plaintiffs, it is ordered that it be removed to Northampton County for 
trial." 

This order is subscribed by the Judge granting it, on the right hand 
side, and by the counsel for the plaintiffs and {or the defendant, on 
the left hand side thereof. 
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Afterwards, a t  the Spring Term, 1884, of the latter Court, "the 
defendant moved to remand this case for trial to the Superior Court 
of Halifax County, upon the following grounds: 

I. Tha t  the defendant had never assented to the removal to the 
county of Northampton. 

11. That  the order of removal was made by the Judge without hear- 
ing affidavits or other evidence as required in Sections 196 and 197 
of The Code of Civil Procedure. Acts of 1879, ch. 45." 

The Court denied the motion, and the defendant having excepted, 
appealed to  this Court. 

(789) Messrs .  J o h n  A. M o o r e  and  R. B. f eebles,  for t h e  plaintif fs.  
1J4essrs. T .  X. Hz11 and  W .  C .  B o w e n ,  for t h e  de fendan t .  

~ I E R R I M ~ N ,  J., (after stating the facts). It is very clear, that jf 
the order of the Court directing the removal of the action had omitted 
the words "as on afidavit," ~t w.vould have been sufficient. In  that 
case, the conclusive presuniption would have been, that  the Court 
had before it, and considered. facts duly appearing, that  warranted 
the order. The Court to which the action is removed, ought only to 
see tha t  there is an order of removal, sufficient on its face. 'This is 
sufficient to give it jurisdiction-indeed, i t  gives the jurisdiction It 
is not the province of the latter Court to consider and detern~ine the 
sufficiency of the facts upon which the order is founded--that is the 
province of the Court making i ~ .  If this m r c  not so, the Court to 
m-hich the action is removed, might always review, and in its discre- 
tion, reverse the action of the Court making the order, and thus put 
and keep in question in  hat Court the action is really pending. The 
law does not tolerate, much less authorize, such unseerningly practical 
absurdity. S t a t e  v .  Seaborn ,  26 K.C., 305; S t a t e  v .  Barf ie ld ,  30 N. C., 
344; B o y d e n  v. Wil l zams ,  84 N. C., 608. 

But it is insisted, that it appears upon the face of the order of 
removal in this case, that  it mas not founded upon proper facts appear- 
ing b y  af l idavzt ,  and therefore it is null and \-oid. 

The fair inference from the order, as it appears in the record, is, 
that the parties plaintiffs and defendant, agreed upon the facts, to  ba 
taken as if they had been embodied in an afidavit, upon which the 
motion to  remove the action was based, and that the Court should 
determine their sufficiency to entitle the plaintiffs to the order. The 
latter recites that,  "This cause coming on to be heard, on motion, and 
as on affidavit of plaintiffs," etc. Obviously, according to the course 
of practice, familiar io  every intelligent practicing lawyer, this mean5 
that  the cause came on in order for the hearmg of the motion, and 
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the facts stated to support it, not appearing by affidavit, but 
taken as if so appearing. It is the comnion practice to do this (790) 
in plain cases, when the facts are not disputed, with a view 
to convenience and to save time, And nhen the Court decla~es  that  
the case is heard "as on affidavit," the iniplication is, nothing to  the 
contrary appearing, tha t  all the parties consented LO accept the facts 
as if stated under oath. This is so, generally. In  this case, that  im- 
plication is strengthened by the fact, that the counsel lor the plaintiffs 
and defendant subscribed their names inmedialely under the order, 
a t  the left side of it, thus signifying directly their actual knowledge 
of and assent to the manner of hearing the niotion, if not to the order 
itself. 

It is true, the defendant swears that  he did not authorize his counsel 
to assent to  the removal. It does not appear tha t  his counsel did bo 
assent; he only consented that the Court might hear and consider the 
facts as if they m-ere embodied in an aflidavit, and i t  was within the 
scope of his authority as counsel to  so consent. Counsel are not re- 
quired to have special inqtructions from llieir clients as to the conduct 
of the action by them, after they are retamed. It would be practically 
in~possible for them to  do so. The law contemplates that  they- shall 
be capable and honest men, and they are presumed to be so, nothing 
to the contrary appearing, and the nature of their duties in conducting 
actions before courts, requires that they shall be entrusted ~ i t h  im- 
portant powers. Necessarily, they must be treated as representing 
and acting by and under the instructions of their clients. 

The complaint of the defendant of one of his counsel, seems to  be 
ungracious, to say the least, and, indeed, an after-thought, because, 
after the removal of the action, he ratified c hat had been done, by 
allowing the action to  remain and proceed in the court to whic11 it 
was removed, for several years before making any coinplaint, having 
in the meantime had subpcenas issued by the clerk for witnesses, 
offered an affidavit for a continuance of the action a t  one term, and 
consented to  set it for trial a t  a term and on a day designated a t  
another. 

It is only essential, that  facts sufficient shall exist and appear (791) 
to  the Court to justify the removal of an action in a case like 
the present one. If they are admitted or if the parties agree upon 
them as if stated in an affidavit, this is sufficient, because it is the 
sufficiency of the facts appearing, that  entitles the party applying to 
the order of removal. 

The statute, (The Code, Sees. 196, 1971, authorizes the removal of 
civil and criminal actions in the Superior and Criminal Courts to 
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adjacent counties for trial, when facts sufficient for such purpose 
appear by a.fidavit. But this statute must receive a reasonable inter- 
pretation, in the light of its purpose as well as of its terms. The 
leading purpose is, that  there shall be a fair and impartial trial. The 
parties t o  the action are the parties in interest and to be affected. The 
statute, as to  the affidavit required, refers to cases where the facts are 
not admitted by the opposing party, or are not agreed upon by the 
parties to the action. The essential purpose of the affidavit required, 
is t o  make the facts appear in a way designated by law, notwithstand- 
ing the contention and opposition of the opposing party. If, however, 
the latter party admits thei--.agrees that  they do exist, then where- 
fore an affidavit also? Can it, in the nature of the matter, impart to  
them an essential legal quality they could not have, if admitted by 
the party interested to  deny them. We do not think so. ,4n admis- 
sion of the facts is sufficient, and i t  is not necessary that they should 
be recited in the record or order of removal. 

It is said the affidavit gives the jurisdiction -lo the Court to which 
the action is removed. This is a misapprehension of the law applicable. 
It is the order of ren~oval that gives the jurisdiction to  that court, 
and as we have seen, that order appearing upon its face to  be suffi- 
cient, is conclusive. Any contest as to the facts upon which the 
order is based, must be had in the court where i t  is made. 

We are therefore of opinion, that  the Court properly refused to 
grant the order prayed for by the defendant. 

(792) Speaking for myself and not for the Court, I am of opinion 
that  this appeal ought to be disinlssed, upon the ground that  

i t  does not lie a t  the present stage of the action. 
It is obvious that the order appealed from, is not final in its nature 

and effect-it is only interlocutory, and i t  does not have the effect 
to  destroy or seriously impair a substantial right of the defendant, ~f 
the ground of error assigned shall not be reviewed a t  once and before 
final judgment. He  can have the benefit of his exception specified in 
the record, upon appeal from the final judgment, as well as at the 
present stage of the action. H e  may be able to  defend the action 
successfully in the Court where it  is now. If so, he will be content; 
if otherwise, and his exception be well founded, he can have the error 
corrected after final judgment, when an appeal would bring up all 
errors assigned by the appellant in the course of the action for cor- 
rection. This is the settled rule in criminal actions, and I can see no 
good reason why i t  should not prevail as well in civil actions. 

It has often been decided that an appeal does not lie from an inter- 
locutory order or judgment, except in cases where a substantial right 
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of the appellant might be lost or seriously impaired, if the appeal 
shall be delayed until final judgment. I am wholly unable to  see why 
this wholesome and necessary rule shall not apply to  such orders and 
judgments entered at any stage of the action. Of course, appeals lie 
from all judgments and orders that put ail end t o  the action, no matter 
when made. Lu t z  v. Cline, 89 h'. C., 186; Jones v. Call, Ibid.,  188; 
Arrington v. Arrington, 91 N. C., 301; Torrence v .  Davidson,  90 N. C., 
2 ;  Grant  v. Reese, Ibid., 3 ;  Hicks  v. Gooch, 93 N. C., 111; Welch  v. 
Kinsland,  Ibid.,  281. 

There is no error. To the end that  further proceedings may be had 
in the action according to law, let this opinion be certified to  the 
Superior Court. I t  i s  so ordered. 

No error. Affirmed. 

Cited:  Clement v. Foster, 99 N.C. 258; Ladd v. Teague,  126 N.C. 
547. 

W. T. JUSTICE v. R. S. LUTHER. 
(793 

Evidence-Estoppel. 

1. An e z  parte survey of the line in dispute, in the absence of the parties, and 
not ordered by the Court, is admissible in  evidence, as  tending to show 
where the line is. 

2. When a line from "the Alder Springs to a post oak" has been fixed by the 
verdict of a jury, rendered in 1874, as the true line between the parties, 
and the location of the post oak being known, the only question on this 
trial was the location of the Alder Spring, as  fixed by the verdict of 1874 : 
Held, that  the location of a R-hite oak called for  in a grant, issued in 1803, 
was inadmissible, the Alder Spring not being called for in this grant nor 
in any other grant or deed which mas used in the trial in 1874, when the 
verdict was rendered. 

3. The defendant offered to prore, by his own testimony, the contents of a paper 
writing executed in 1859, whereby plaintiff and one Logan (whose estate 
defendant owned) agreed to submit the controversy, in reference to this 
line, to arbitration, and to show the loss of this paper, proved that i t  mas 
deposited with one Penly for safe keeping, who, upon being applied to for 

,it, said i t  was lost ;  that  said Penly was summoned a s  a witness, but had 
changed his residence to another State: Held, that  this evidence mas 
incompetent, because ; l s t ,  the submission to referees was prior to the 
verdict of 1874, and, if i t  had any effect, i t  would be to control or affect 
the verdict a s  a n  estoppel : 2nd, before secondary eridence is admissible to 
prove the contents of a writing, its absence must be legally accounted for, 
and this is not done by showing the declaration of the party with whom 
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it m s  deposited, that it mts  lost, or that he had removed his residence 
from this into another State. 

4. The report of the action of such referees is also inadmissible. 

CIVIL ACTION, for the recovery of land, tried a t  Spring Term, 1883, 
of the  Superior Court of BUNCOMBE County, before Avery, Judge, and 
a jury. 

There was a verdict and judgment for the plaintiff, from which the 
defendant appealed. 

The case is sufficiently stated in the  opinion of the Court. 

Mr. Chas. A. Moore, for the plainti,fl. 
Messrs. T. F.  Davidson and S. F.  Mordecai, for the defendant 

(794) SMITH, C. J. This action, begun on August 26th, 1874, is 
prosecuted for the recovery of the possession of a small portion 

of land, alleged to be wrongfully withheld by the defendant, parcel of 
a tract specifically described in the complaint, and consisting of one 
hundred and ninety-one acres. No answer seems to have been made, or 
if made, i t  is lost, and not found in the record. After numerous con- 
tinuances, the cause came on for trial before a jury, a t  Spring Tern:, 
1883, of Buncombe Superior Court, when a verdict was rendered, in 
which they "find all the issues in favor of the plaintiff, and assess his 
damages at," etc. 

The plaintiff, in support of his title, introduced in evidence:- 
I .  A grant issued November 24th, 1803, to  Samuel Harris. 
11. A second grant issued December 4, 1804, to  the same. 
111. A deed made July 20th, 1805, by Samuel Harris to James Pat- 

ton and Andrew Erwin, for 120 acres, calling for the first grant, and 
purporting to convey part of the land contained in it. 

IV. A deed dated December 14th, 1838, from James Patton tc? 
T17ilson Green, for the land described in that  next preceding deed. 
Y. A deed from Daniel Green, shown to be the heir-at-law of Wilson 

Green, who had died intestate, to the plaintiff, bearing date August 
25th, 1870. Upon this state of the proofs it was admitted that the 
plaintiff showed a prima facie title to the land described in the last 
mentioned deed to himself. 

To  rebut this, the defendant relied on an estoppel, and in ?t,s sup- 
port produced the record of a former action between the  plaintiff and 
himself, with reversed relations, wherein he, the defendant, was plain- 
tiff, and the present plaintiff was defendant, in a controversy about 
the title and boundary of the same land, and which action terminated 
in a verdict of the jury in these words: "That they find the issues in 
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favor of the plaintiff, and find the true line of Harris's tract, S o .  1, to  
be from the Alder spring to the post oak, the beginning corner of 
x o .  2." 

Upon this verdict, judgment was rendered, and the plaintiff, (the 
present defendant,) put &I possession under a writ issued for 
tha t  purpose. I n  executing the writ, the deputy sheriff, one (795) 
Jones, caused the line to be run by one S. B. Gudger, a sur- 
veyor, from the post oak to the  Alder spring, as understood to have 
been intended in the verdict, a t  which running the present plaintiff, 
being there part of the time, made no protest. There mas no dispute 
as to the position of the post oak, as fixing the northeast corner of 
the second grant issued to Harris, but the controversy was as to the 
location of the Alder spring, between which terminal objects, a direct 
line formed the divisional boundary between the parties. The Court 
ruled, tha t  the only inquiry for the jury to make, was as to the loca- 
tion of this line, and whether the defendant's possession extended over 
and south of it. 

The testimony and exceptions taken to  the rulings of the Court 
during the progress of the trial, which are before us on the appeal, 
are in substance as follows: 

I .  B. F. Patton, a witness for the plaintiff, testified, that  he ran 
the line from the post oak to the spring known as the Adler spring, 
and tha t  i t  passed through the defendant's enclosure, leaving about 
two acres south of it. The line so run s ~ n c e  this action was brought, 
is north of tha t  located by Gudger. 

11. W. G. Candler, examined by the plaintiff, also stated that he 
went on the premises with one Culberson, in the absence of both par- 
ties, and after the suit was instituted, and ran the line from tile post 
oak, to  what is known as the Alder spring, the only spring whose 
water was used, and the locality of which is known as the Alder 
spring, and a part of the defendant's possession south of the line. 

This testimony was received, after objection that the witnL, -CS was 
not appointed by the Court to make the survey. It was competent 
to be heard, as is any other pertinent testimony tending to ascertain 
where the line is, while surveys made under an order of the Court, 
have of course greater weight, and as showing the precise contentions 
of parties, calculated and intended more to  elucidate, than can be a 
mere ex-parte survey. But the latter is not for this reason to  be 
excluded. 

Andrew McAfee, for the plaintiff, testified that he was present (796) 
a t  the surveys of both the preceding witnesses, and that  the 
defendant had about four acres south of the lines run, enclosed and 
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in cultivation in wheat; that  he "uses water out of the spring that 
Patton and Candler ran to," and has done so "for thirty yearb;" that  
there is no other spring in that  vicinity, and it  "is known as the Alder 
Spring," and that  he, the witness, conveys the water a short distance 
from the spring to a spout. 

One Meredith Williams, and the plaintiff, gave similar evidence 
about the line run, and the defendant's possession South of it. 

For the defendant, several witnesses were examined, the material 
import of whose testimony is this: 

I. Jones, the deputy who executed the writ of possession, caused 
the line to  be surveyed by Gudger, who was assisted by two cliain- 
bearers, and put the plaintiff in that  action in possession up to it. 
Justice was present some of the time and objected. Defendant's fence 
is on or near the line. 

11. Samuel Gudger, in making his survey for the deputy, ('began a t  
the spout, and ran half-way towards the end, then he began a t  the 
post-oak, and ran west t o  about the centre, or half-distance of the 
entire line. The two lines were about thirty-five feet apart. He then 
ran from the post-oak, allowing one degree first, and struck the spout. 
The spout was selected. "because the waters from two sources con- 
verge there." Defendant's fence, run sometime afterwards, was north 
of the line. When mitness first knew the place, no one used the water. 
There were then two springs or sources of branches. McAfee had not 
then moved to the locality. The spring, bearing his name, is about 
four rods north of the other, and between them, about equally distant 
from each, is the spout. There formerly was more marshy ground 
about McAfee's spring-there was no spring cleaned out. Alders grew 
around the other spring. 

Upon cross-examination, witness stated ihat  he ran neither to nor 
from any spring-has never known water used from any other 

(797) spring but McAfee's, and these during late years have been 
known as the Alder Springs. 

Culberson, seventy years of age and owning land in two miles of 
the place, has known the Alder Springs since he was a boy-it went 
by that  name. When first known, there was no certain spot to get 
water-a marsh extending twenty or twenty-five steps. There are 
two streams. The spout is north of the centre of the marsh. The 
defendant then proposed to show where a white-oak tree was called 
for in the grant of 1803, and that  i t  was 74 poles east of the Alder 
Springs, with a view of thus fixing the location of the latter. Neither 
this grant, nor any other grant or deed exhibited in evidence on the 
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trial of the first suit, called for the Alder Springs, nor did the grant 
of 1803 call for the post-oak, or, as alleged, reach it. 

The plaintiff objected, on the ground that i t  was an effort to use 
the same testimony as that  before the jury that rendered the former 
verdict, and to re-open matters there settled, and of which that  ver- 
dict was conclusive. The evidence was ruled out, and for reasons 
entirely satisfactory. The sole question was, 11-here was the Alder 
Springs, as intended in the verdict when delivered a t  Spring Term, 
1874. To this issue the minds of the jury had been directed, by an 
early ruling in the cause. The verdict and corresponding judgment, 
spoke words applicable to the state of things then existing, and to the 
names which natural objects then bore. Where was the point desig- 
nated as the "Alder Springs," from which the line was to run to  the 
post oak, intended by the jury by their finding, was the sole question 
now to be determined in giving effect to  the verdict. 

The defendant then offered to prove by his own testimony, that  a 
paper writing, nmde in 1869, by the plaintiff and Charles Logan, to 
whose estate he claims to have since succeeded, was entered into, to 
submit the matter now in controversy to R. L. Jones, J. T. Morgan 
and J. R. Jones; that i t  had been placed in the hands of one Penley 
for safe keeping, to  whom defendant had applied for it, and who 
in answer said i t  was lost. That Penley had been summoned (798) 
as a witness, but he had removed from the State to Virginia 
afterwards; and that  Logan had also removed, and his place of resi- 
dence was not known. Kotice had also been served on the plaintiff 
to  produce the paper, but i t  had not been done. 

Upon this preliminary showing, the defendant proposed to prove 
the contents of the writing from memory. The proposed evidence was 
rejected on objection, for the two-fold reason, that  the paper was not 
shown to be lost, SO as to  let in secondary proof of its contents, and 
it  would be irrelevant if the original were present. This ruling also 
meets our approval. 

I. It will be observed that  this suggested agreement for subn~ission 
to referees, was before the institution of the first action, and its in- 
troduction would be to  go behind the former verdict, and, if not to  
control, to affect i t  as an estoppel. 

11. The loss of a paper, traced to the hands of a depositary, can- 
not be proved by his unsworn declaration of the fact. The evidence 
addressed to  the Court, must be reasonably sufficient to  account for 
the absence of the original, and this must be on oath, not mere hearsay. 

111. Proof of the residence of the person in whose custody the 
writing is, or ought to  be, in another State, does not warrant a relaxa- 

667 



IN THE SUPREME COURT. [ 94 

tion of the rule, which requires the production of the original as the 
best evidence of its own contents. Harper v. Hancock, 28 N. C., 124; 
Threadqzll v. White, 33 N. C., 591; McCracken v. McCrary, 50 9. C., 
399. 

Proof had been received from one of the referees, Joshua R. Jones, 
without objection, that himself and two other associates, did run a 
line between the plaintiff and Logan, when both of theni and Penley 
mere present. The defendants then offered their report, which, on 
objection, xvas ruled out. 

The result is thus expressed. 

"After t ~ o  days' labor surveying and running lines, we agreed as 
follows: Beginning on a black oak sapl~ng. in Peebles' line, and 

(799) runs due East, passing thence between the said Charles Logan 
and said Justice's fields and premises, in a few rods of Logan's 

fence, to the terminus of said Logan's land, the line well marked by 
one of the referees, this to  the best of our recollection. 

J .  R. JONES. 
RUSSELL L. JONES. 
J .  T. Mos~an.." 

March 22, 1872. 

"I certify, that  on or about the time specified, I n-as engaged and 
did survey for the above referees, and did run the said division line 
between Dr.  C. Logan and W. T .  Justice. 

DAVID M. GUDGER." 

Tlie evidence of the fact tha t  this sun-ey and running of lines was 
made, was received, and as far as the plaintiff's assent may be in- 
ferred from his presence, and the value of the evidence upon the point 
in controversy was before the jury for tliem to cons~der and weigh. 
But  as the carrying into effect of a previous agreement to refer, the 
report was properly ruled out, and for reasons already suggested. 

But we do not perceive what harm could come from the refusal to 
admit the award, or what relevancy it lias to the question of the 
proper position of the springs. The jury locate them, and as no 
exceptions are taken to the want of cvidence to determine their posi- 
tion, nor to  any instructions from the Judge, there is no ground for 
disturbing the verdict, and the judgment must be affirmed. 

No error. Afiirmed. 

Cited: Hampton v. R. R., 120 N.C. 539; Antlrews v. Jones, 122 N.C. 
667; Peebles v. Graham, 130 N.C. 262; Avery v. Stewart, 134 N.C. 
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297; Green v. Grocery Co., 159 N.C. 121; Mahoney v. Osborne, 189 
N.C. 450; Teague v. Wilson, 220 N.C. 242. 

A. 31. RIGGSEEE T. THE TOWN O F  DURHAhI. 
(800) 

Constiti~tional Law-Public Schools--Taxation-Discrimination 
Between the Races. 

1. h law which directs the tax raised from the polls and property of white per- 
sons to be devoted to sustaining schools for white persons, and that raised 
from the polls and property of negroes to be used for the support of their 
schools, is unconstitutional and 7-oid. 

2. The collection of a tax will be restrained, when the purpose for which it is 
to be expended is unconstitutional. 

3. While some provisions in a statute may be unconstitutional and mid,  others 
may remain and be enforced, but the rule does not apply, when the consti- 
tutional and unconstitutional parts of the statute a re  conducive to the 
same object, and the dislocation of the unconstitutional part would so 
affect its operation, that the act would fail in an essential part. 

Momon. t o  continue a restraining order to the hearing, in a case 
pending in the Superior Court of D U R H ~ M  County, heard before Clark, 
Judge, a t  Chambers in Greensboro, on February 19, 1886. 

A t  the session of 1881, the General Assembly passed an act "to 
establish a graded school in the town of Durham," chapter 231, the 
provisions of which, so far as they relate to  the present controversy, 
are in substance these: 

The first section directs the submission to  the voters of the tom-n, 
of the question whether an annual tax shall be levied for the jupport 
of a graded school in the town, and prescribes the mode in which the 
popular will shall be ascertained. 

The second section, in case of an affirmative vote, authorizes the 
imposition and collection by the town authorities, of a tax upon prop- 
erty and polls, not exceeding one-fifth of one per cent. upon the value 
of the former, and seventy-five cents upon the latter, within the town 
and subject to taxation, the proceeds of which, i t  is declared, "shall 
be applied exclusively for the support of a 'graded public school' 
and shall not be expended for any other purpose." (801 

Section three is in these words: "The special taxes thus 
levied and collected from the taxable property and polls of white per- 
sons, shall be expended in keeping up a graded public school for 
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persons of both sexes, between the ages of six and twenty-one years; 
and the special taxes thus levied and collected from the taxable prop- 
erty and polls of colored persons, shall be expended for the benefit 
of the colored schooIs for the colored children between the ages of 
six and twenty-one years." 

The other sections of the Act, regulate the management of the school 
and the administration of the funds, a,nd are not important in the 
present exigency. Nor is the principle involved, affected by the sub- 
sequent amendments. Acts 1883, chapter 377; Acts 1883, Private, 
chapter 106; Acts 1885, chapter 87, Private. An election was held, 
and a favorable vote taken, pursuant to which a graded school was 
set up for the  education of white children only, to  support which the 
taxes derived from white tax-payers were appropriated, while those 
from colored persons were distributed among the colored districts, 
which entered within the corporate limits of the town, in the general 
division of the  county into separate school districts for the education 
of both classes of children. The county authorities accordingly fixed 
upon the maximum tax allowed by the enactment upon property, and 
upon sixty cents on the poll, preserving the constitutional equation 
between the two, which the act disregarded in imposing the liniitations, 
and a tax list was made out and delivered to the town tax-collector, 
who was proceeding to  levy and collect, when the present action was 
instituted by the issue of a summons against him and the other 
defendants, on the 13th day of February of the present year. Tlic 
purpose of the  suit, is to  have a perpetual injunction against the en- 
forcement of the tax, preliminary to  the final hearing of which, the 
plaintiffs, upon notice, applied to  Clark, Judge, on the 18th day of 
the same month, for an intermediate restraining order to prevent the 

collection. 
(802) It was in evidence, in support of the plaintiff's motion, that 

there had been no graded school established in the town for 
colored children; tha t  the town contains over two thousand inhabi- 
tants ;  tha t  the  territory embraced in the corporate limits of Durham, 
constitutes parts of three colored districts, into which the county is 
divided, and the school-houses in each are outside the town limits; 
tha t  there are no school-houses therein for educating colored children, 
or into which they are allowed to  enter; and tha t  the taxes collected 
from tha t  race, are distributed among the county colored districts, 
enuring as well to  the benefit of colored children therein, who reside 
without, a s  to  those who reside within the town. It was insisted for 
the plaintiff, tha t  the Act, in its essential provisions and purposes, is 
in violation of the Constitutions of the United States and of this State, 
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in making unwarranted distinctions between the white and colored 
races, and that i t  is inoperative and void. 

The Court rendered judgment as follows: 
"This cause coming on to be heard, upon a motion by the plaintiff 

for an injunction, notice of motion having been duly served upon the 
defendants, and both parties being present, the complaint, (which is 
read as an affidavit,) and affidavit of plaintiff, and also affidavit of 
defendant being read, and i t  being agreed by both parties, that  the 
statements in said complaint and affidavits shall be taken as facts 
admitted, (and they are found as facts by this Court,) and upon argu- 
ment of counsel, the Court being of opinion: 

1. That there is no irregularity or illegality in the mode of levying 
or collecting the tax complained of. 

2. That clause 3 of the Act, (chapter 321, Acts of 1881), is un- 
constitutional and void, so far as i t  directs a discrimination between 
the races in the apportionment or appropriation of the fund raised by 
said tax. 

3. That  nothing in said Act, permiis or authorizes the appropria- 
tion of the money raised by said tax, to  the benefit of the public 
schools, or to any other purpose than for graded schools for the town 
of Durham. 

It was ordered by the Court: (803) 
1. That upon the plaintiff's executing a bond in the sum of 

$100, conditioned as required by law, a notice shall be issued to the 
defendant, by the Clerk of the Superior Court of Durham, that  they, 
their agents and attorneys, are enjoined and forbidden, till the further 
order of the Court, from appropriating any of the proceeds of said 
tax, for the use and benefit of any object, other than the graded school 
of the town of Durham. And they are further enjoined and forbidden 
in apportioning said fund, to  make any discrimination on account of 
race, or to  apportion it  in any other manner than as provided by Sec. 
2655 of The Code. 

2. The motion for injunction against the levying and collecting of 
said tax is denied." 

Messrs. W .  W .  Fuller, John W .  Graham and Thos. Ru.#in, for the 
plaintiff. 

Messrs. John Manning, James 8 .  Manning, J.  A. Long and R. C. 
Xtrudwick, for the defendant. 

SMITH, C. J. (after stating the facts). We do not lay any stress 
upon the omission to  designate the schools to which the money col- 
lected from colored tax-payers as "graded," as is done in directing the 
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application of the money derived from white tax-payers, but it is quite 
manifest that the statute means to  furnish the increased educational 
facilities, resulting from the local assessment to the children of both 
classes resident in that  town, and to  confine the benefits to  them. The 
departure from this requirement in the distribution of the taxes drawn 
from colored persons, is, in our opinion, a t  variance with the language 
and intent of the enactment. Moreover, the sanction of the voters, 
on which its efficacy depended, was given to the Act in the form in 
which it came from the hands of the lam-making pom7er, and not as it 
was interpreted and acted on by those who are charged with the dis- 

bursement of the fund. 
(804) The Judge ruled that the third section of the Act, so far as it 

discriminates between the races in the apportionment of the  
fund, was repugnant to the constitution, and that  i t  was not allowabk 
to  use it for any other than graded schools in Durham. But he de- 
clared tha t  there was no irregularity or illegality in the mode of levy- 
ing and collecting the tax, and refused to  issue a restraining order to 
this effect. The ruling as to  the discriminative features of the Act, is 
fully sustained by the decision of this Court in Puett  u. Commission- 
ers, ante, 709, and we do not propose to  re-enter upon the discussion 
of the same matter in the present opinion. If the only purposes for 
which the taxes are to be levied and used, are condemned by the 
paramount law of the Constitution, and they cannot, when collected, 
be expended as the statute directs, why should they be raised a t  all? 
The moneys thus obtained, are but the means by which some supposed 
or real useful end is to be obtained; and if the proposed expenditure 
is forbidden, so must be the provision for raising the money to be thus 
used. The one is an inseparable incident of the other, and an essential 
and controlling element in the enactment. It matters not however 
regular and free from objection may be the prescribed method of levy- 
ing the taxes, if, when collected, those paid by one race are to  be 
separated and applied exclusively to  the schools in which the children 
of that  race are taught, the same discrimination in the disposition of 
the fund is made, as if the taxes had been raised by separate and dis- 
tinct assessments upon the races. It is true, as was ruled by the Judge, 
the present assessment is uniform, and not obnoxious to one of the 
objections considered in the case referred to, but the essential objection 
remains, that  there is "a discrimination in favor of, or to the prejudice 
of" one of the races. Const. Art. 9, Sec. 2, which renders the enforce- 
ment of the tax for such purposes illegal. 

The ,Judge held, that  while the moneys could not be used in the 
manner pointed out and commanded in the statute, they could never- 
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theless be collected, acting upon the proposition, tha t  while 
some provisions of an enactment might be void, others might (805) 
remain and be enforced. The proposition is correct to a limited 
extent, as decided in numerous cases: Berry v. Haines, 4 N. C., 311; 
~McCubbins v. Barringer, 61 N. C., 554; Johnson v. Winslow, 63 hi. C., 
552. 

But  i t  is otherwise when the parts of the statute are so interlaced 
and dependent one on the other, as uniting and constituting the whole, 
necessarily conducive to one and the same object, so that  the disloca- 
tion of the illegal part  would so affect its operation, as that  the act 
would fail of its essential object, and could not be supposed, in its 
mutilated form, to  effect the end intended by the enacting power. 
When such relations exist among the parts, a s  that  they make one 
consistent whole, and each material to the efficacy of the statute in 
subserving its general object, i t  must stand as a unity, or fail al- 
together. 

Judge Cooley states the proposition to be, tha t  the unconstitutional 
do not affect the constitutional parts of a statute, "unless all the pro- 
visions are connected in the subject matter, depending on each other, 
operating together for the same purpose, or otherwise so connected 
together in meaning, that  it cannot be presumed that  the Legislature 
would have passed the one without the other." Const. Lim., 178, 215, 
with cases cited in notes 2 and 3. 

Such is clearly the relation to each other of the several sections 
which constitute this enactment. The money ib raised for a specific 
object-the maintenance of one or more graded schools within the 
limits of the town-and i t  comes, in addition to other public burdens, 
from the resident tax-payers and taxable property therein. The great 
bulk of i t  is appropriated to a graded school for white children, the 
residue to  such a school for colored children. The fund is divided by 
race distinctions, depending on the source froin whlch the moneys are 
derived. This, as the Judge decides, is forbidden by the constitution, 
and as the object in view cannot be acconlplished by using the funds 
as directed, or for any other purpose under the statutory re- 
quirements, it clearly ought not to be taken from the tax- (806) 
payers a t  all, because this is but a means of effecting an illegal 
end. We do not advert to the actual misappropriation of the tax from 
the colored persons to county school districts, since this is the wrongful 
act of agents employcd in disbursing it, and may be corrected without 
impairing the force of the enactment. But the statute itself directs 
an illegal and unauthorized disposition of the fund, and this the popu- 
lar vote approves, and therefore the restraining order ought to have 
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issued upon the facts shown. I11 this refusal there is error. Let this 
be certified to the Court below. 

Error. Reversed. 

Cited: Duke v .  Brown. 96 N.C. 128; Markham v .  J!lanning, 96 
N.C. 133; Greene v. Owen, 125 N.C. 222; Glenn v .  W r a y ,  126 N.C. 
734; Hooker v. Greenville, 130 N.C. 474; Lowery v .  School Trustees, 
140 N.C. 39; Bonitz v .  School Trustees, 154 N.C. 379; Williams v .  
Bradford, 158 N.C. 40; Smith v .  TVilkins, 164 N.C. 145; Keith v. Locli- 
hart, 171 N.C. 458; Claywell v. Colnrs., 173 N.C. 660; Comrs. v .  Bor- 
ing, 175 N.C. 111; Minton v. Early, 183 N.C. 202; Galloway v. Board 
of Education, 184 N.C. 247; Story v. Comrs., 184 N.C. 340; Leonard 
v .  Maxwell, Comr. of Revenue, 216 N.C. 98; Lance v .  Cogdill, 238 
N.C. 504. 

STATE v. WILLIAM SNEED. 

Convicts-Power to  Farm Out-Escape. 

1. The provisions of The Code. Sec. 3448, forbidding the hiring out of convicts. 
unless the Court before which such prisoner was convicted shall so author- 
ize in its judgment, only applies to farming out convict labor to individuals 
and corporations, and does not extend to cases of convicts employed on 
public works, and under the supervision and control of public agents. 

2. So where a prisoner confined in the public jail was used by the county au- 
thorities to worli on the public roads, the person in charge of him was 
guilty of a n  escape for negligently allowing such person to make his 
escape. 

I?~TDICTMENT for an escape, tried before Meares, Judge, and a jury, 
at  August Term, 1885, of the Criminal Court of ~IECKLEXBVRG County. 

The defendant is charged with negligently permitting the escape of 
a prisoner, sentenced to imprisonment in the county jail, and under 
his care and control as guard. The jury rendered a special verdict, 

and find as follows: 
(807) At August Term, 1883, of the Inferior Court of AIecklenburg 

County, Samuel Hutcheson was tried and convicted of larceny, 
and was sentenced to be imprisoned in the county jail, for the term 
of three years, a t  hard labor. He was thereupon comnlitted by the 
sheriff to the jail, and before his sentence was terminated, he was 
removed by the county commissioners to  a stockade, for the security 
of prisoners employed in working the public roads, provided for that 
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purpose by the commissioners. The convict was placed in custody of 
the superintendent of the stockade, who was hired to  oversee prison- 
ers there confined, and to supervise the work on the public roads, as 
directed by the commissioners, but was not under bond, nor a deputy 
of the sheriff, or a constable. The defendant m-as employed by the 
superintendent, with the commissioners' consent, as one of the guards 
a t  the stockade, to guard prisoners placed in charge of the superin- 
tendent, a t  a monthly salary. The convict had become what is known 
as a "trusty," and had been allowed to pass in and out of the stockade 
at all times, without hinderance. 

In June, 1885, the then acting superintendent, who had succeeded 
the former appointee, on leaving the stockade in the evening, wit!i 
defendant in charge, specially directed the defendant, to let no one 
pass in or out of the enclosure, without his own permission. On the 
defendant's saying such a course would be hard on the prisoners, the 
superintendent replied, that he must obey the order. During the night, 
the convict was allowed by the defendant to pass out a t  his request, 
and on his saying he would be back in a minute, but did not return, 
and thus made his escape. 

Upon the foregoing, the substantial facts found by the jury, the 
Court was of opinion that  the defendant was guilty, and so adjudged, 
imposing a fine of fifty dollars. From this ruling the defendant 
appealed. 

Attorney General, for the State. 
Mr. W. P. Bynum, for the defendant. 

SMITH, C. J., (after stating the facts). The Act of March (808) 
6th, 1867, ch. 196, without the concluding proviso as found in 
The Code, Sec. 3448, was in force when the case of the State v. Shaft, 
78 N. C., 464, was decided, a t  February Term, 1878, and in which i t  
is held, that  a prisoner, undergoing a sentence of imprisonment in the 
county jail for six months, for the offence of fornication and adultery, 
could be lawfully farmed out, and hired to  his wife. I n  the opinion, 
Rodman, J., makes the suggestion, in view of the possible mischief of 
a provision, unrestrained in its terms, and which authorized the em- 
ployment of convict labor "for individuals or corporations;" that the 
Legislature might see fit to amend the law, by leaving it to  the Judge 
to say, in his sentence, whether the prisoner may be hired out or not;  
or by allowing the hiring, only when the prisoner shall be in prison for 
non-payment of a fine. 

The suggestion seems to have attracted the attention of the General 
Assembly, and in the amendatory Act of March 13, 1879, ch. 218, this 
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clause was added, as a third proviso: "It shall not be lawful to farm 
out any such convicted person, who may be i~nprisoned for the non- 
payment of a fine, or as punishment imposed for the offense of which 
he may have been convicted, unless the Court before whom the trial is 
had, shall in its judgment so authorize." The Code, Sec. 2448. 

This proviso must therefore, have been intended, as argued by the 
Attorney General, to apply and be confined to  the farming out of con- 
vict labor to  "individuals or corporations," the danger of abuse of 
which power, conferred without restraint, was made manifest in the 
case referred to. It does not extend to  labor employed upon public 
works, and under the supervision and control of public agents. 

The next two sections look to a similar employment of convicts in 
the penitentiary, under a written contract with the county and mu- 
nicipal authorities, and while they are to  "be fed, clothed and quar- 
tered while in such service," by the board of directors or managers of 

the penitentiary, as in the case of the hiring of convicts to rail- 
(809) road companies, it is expressly provided, that; if any person, 

charged in any way with the control or management of such 
convicts. shall negligently permit to  escape, or shall maltreat them, 
every person so offending shall be guilty of a misdemeanor," etc., 
Sec. 3450. 

While this provision primarily applies to escapes of convicts com- 
mitted to the penitentiary, and employed by the county or municipal 
authorities in public works, i t  is in our opinion, but declaratory of 3, 

principle equally pertinent to convicts taken from the county prison, 
and placed in charge of guards or other superintending county or 
municipal officers. It is in each, a breach of public duty, and as much 
so in reference to  the one as to  the other class of convicts, allowed 
negligently to  make their escape. The prisoner was in the lawful and 
i~ninediate custody of the defendant, whose duty was to  maintain tha t  
custody, and he is amenable to a criminal prosecution for wilfully 
allowing his escape. 2 Whar. Cr. Law, Sec. 2609. 

We shall not repeat what has been said in S t a t e  v. Garrett Johnson, 
post, 924, in considering a similar accusation against a guard for per- 
mitting an escape of a prisoner, whose good conduct had raised him 
to the dignity of being a "trusty," as in the present case, and who 
had in like manner betrayed the confidence reposed in him, and for- 
feited his newly-acquired good nanie. The escape here, was the result 
of the direct voluntary act of the defendant, and in disregard of the 
command of his superior. 

There is no error. Let this be certified. 
No error. Affirmed. 
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C i t e d :  S. v. Y a n d l e ,  119 N.C. 880. 

STATE v. SAJIUEL BLACK. 

Indictment-Keeping Gaming-hozise-Appeal.  

The statute allows the defendant to appeal from any final judgment that 
may be rendered against him. This right is not forfeited by failing to 
appear a t  the trial term after verdict was rendered against him. 

A gaming-7~ouse is a house or room, kept by the owner or occupier for the 
purpose of inducing, or permitting persons to resort thither, and play 
therein a t  games of cards or other games for money or thing of value. 

I t  is not necessary to charge in express terms or to prove that  the games 
played mere games of chance. 

Xor is it  any defence that  i t  is the defendant's dwelling-house or sleeping 
chamber, if the facts are  proved which constitute a gaming-house. 

INDICTMENT for keeping a gaming-house, tried before Meares ,  (810) 
Judge ,  a t  June Term, 1885, of the Criminal Court of MECKLEN- 
BURG County. 

The proof was, that  the defendant leased, occupied and controlled 
two adjoining rooms in the second story of a building, situated in the 
city of Charlotte, for some months. That one of the rooms contained 
two beds, and the other, bed-room furniture. While these rooms were 
occupied and controlled by defendant, many persons, numbering from 
five or six up to  as many as forty, frequently assembled therein, both 
by night and by day, for the purpose of betting money on games of 
cards played therein. The defendant was usually, but not always, 
present when these games were played, and, when present, controlled 
the games and the rooms. Money was staked and bet on several kinds 
of games of cards on frequent occasions by the persons so assembled, 
but the game most frequently played was called poker .  The defendant, 
when present, acted as banker in these games of poker, selling chips 
a t  a certain price, which the purchasers would bet a t  the games of 
poker, and after the game was finished, the holders of these chips 
would have them cashed (in money) by defendant. 

The counsel for defendant asked the Court to  instruct the jury as 
follows : 

1. That  there is no evidence that  the games played were games of 
chance, and that  therefore the jury cannot convict under this bill of 
indictment. 
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2. That  if the jury were satisfied that  the rooms were rented and 
used for a sleeping apartment and dwelling, then, notwithstanding 
nioney was allowed to  be bet a t  cards therein frequently, the de- 

fendant would not be guilty. 
(811) The Court refused the instructions prayed, and counsel for 

defendant excepted. 
The Court charged the jury, tha t  a gaming house was a public 

nuisance a t  common law, and that  a gaming house was a house in 
which persons are induced or allowed by the owner, or occupant there- 
of, to assemble frequently in large or small numbers, and to bet money 
on the result of games played therein. Tha t  is was a question of fact 
to be decided by the jury, whether the defendant kept such a house. 
Tha t  if the jury were satisfied, beyond a reasonable doubt, tha t  the 
defendant hired and-controlled the rooms mentioned, and did induce 
or allow persons to  assemble in numbers from five or six to forty, and 
to  bet money on games of cards in these rooms, or to buy chips from 
him, and to  bet these chips frequently on games of cards, and to cash 
the chips with money after the games were finished, in the manner 
described by the witnesses, tha t  these facts mould constitute a gaming 
house, although one of the rooms was also used for the purpose of a 
bed-room, and the defendant would be guilty. 

The jury returned a verdict of guilty. The defendant was after- 
wards called, in order that  the Solicitor might pray judgmeni of the 
Court against him, but did not appear, and the case was continued 
until the August Term of the Court, and no motion was made in it. 
A t  the August Term, 1885, of the Court, the defendant appeared, and 
his counsel moved for a new trial, on the ground tha t  the Court had 
refused to give the instructions asked for by defendant. Motion re- 
fused, and defendant's counsel excepted. 

The Court pronounced judgment oii the verdict, from which the 
defendant appealed. 

Attorney-General, for the State. 
S o  counsel for the defendalzt. 

NERRIMON, J. The objection, taken in this Court for the State, 
tha t  the appealed did not lie, is groundless. The statute, giving 

(812) the right to appeal, is broad and comprehensive, and gave the 
defendant the right to appeal from any final judgment, given 

against him, whenever the same was entered in the course of the 
prosecution. He did not forfeit his riglit of appeal by failing to  appear 
a t  the trial Term, after the verdict of guilty. There is no statute, nor 
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is there any principle of law, under which such supposed forfeiture 
could be incurred. Indeed, the right of appeal did not arise until the 
judgment was entered. The law permits the errors assigned by the 
defendant, if well founded, to be corrected by this Court, notwith- 
standing his default. 

The defendant is indicted for the common law offence of keeping a 
common gaming house. A house so kept, is a public nuisance. The 
natural tendency of i t  is to corrupt and debauch those who frequenh 
it. It gives rise to  cheating, and other corrupt practices; it incites to  
idleness, encourages dishonest ways of gaining property, and brings 
together, for unlawful and vicious purposes, numbers, greater or smaller, 
of idle and evil disposed persons, who corrupt others, especially younger 
persons, who might otherwise be honest, industrious, and useful people. 
The essential effect of a house kept for such a purpose, is detrimental 
to sound morality, and contravenes the well being of society. 

Such a house is one kept for the purpose of permitting persons to  
resort to  it, and gamble therein, for money or other valuable thing. 
Hence, if a person shall keep a house, a room, or other like place, for 
the purpose of inducing or allowing other persons to frequent the same, 
in small or large numbers, to bet on the result of games played and 
engaged in, a t  cards or other like devices, for money or other thing of 
value, such person will be guilty of keeping a gaining house. It is the 
keeping-using-the house, or like place, for gaming purposes, that  
determines its character. The manner of fittyng it up, does not con- 
stitute a house such a house; but this might be evidence of the purpose 
and use to which i t  is devoted. The fact that  the keeper has his bed, 
or takes his meals in the room where the gaming is done, does not 
necessarily change the character of the house. One might turn 
his dwelling house, his sleeping chamber, his office building, or (813) 
business house, into a gaming house, by inducing or allowing 
persons to  resort thither, from time to  time, for gaming purposes. It 
is not gambling, per se, that  constitutes the offence; it is the keeping 
of the house, or other like place, for the purpose of gaming, and 
inciting or allowing persons, few or many, to  resort there, from time 
to  time, for tha t  purpose; this makes i t  such a house. and constitutes 
i t  a public nuisance. 

It is not necessary to  charge in terms in the indictment, that  the 
games played were games of chance. This is sufficiently implied, in 
charging tha t  the defendant kept "a certain common gaming house," 
etc., "and then and there, unlawfully and injuriously, did cause and 
procure, divers idle and ill-disposed persons, to  frequent and come 
together, to  game, and play a t  cards for divers large and excessive 
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sums of money, etc., etc. Nor is i t  essential that the games should be 
played by using ordinary gaming cards. This may be done by other 
means and devices as well. 

The instructions given by the Court to the jury, were fully warranted 
by the evidence. Manifestly, there was evidence going to show that  
games of chance were played in the house as charged. 

As to the second instruction prayed for, there mas no positive evi- 
dence that  the chambers were used as sleeping apartments, or a dwell- 
ing place. The facts, tending to show this by implication, were the 
presence of beds and chamber furniture. But this did not, as we have 
seen, change the character of the rooms, if they were kept for gaming 
purposes. The Court plainly told the jury, that in order to find the 
defendant guilty, they must find that the chambers were kept for such 
purposes. 1 Russ. on Crimes 326; 1 Bish. Cr. L., Secs. 1070, 1072; 
Whar. Cr. Prec, 736, et seq. 

There is no error. To the end that the judgment may be affirmed, 
let this opinion be certified to the Criminal Court, according t o  law. 
It is so ordered. 

No error. Affirmed. 

Cited: X. v. Morgan,  133 N.C. 745; 8. v .  Everhardt ,  203 N.C. 615, 
616. 

(814) 
STATE r. LAFAYETTE GAY. 

Evidence-Handwriting-Witness-Degrading Questions. 

1. Where a witness to prove that a certain letter was in the handwriting of the 
defendant, testified that  he had often seen the defendant write, and knew 
his handwriting, he is competent to express an opinion as  to whether the 
letter in  controversy was written by the defendant. 

2. In  all  cases, questions tending to disparage or disgrace a witness may be 
asked, provided they are  limited to particular acts, but even then, when i t  
is apparent to the Court, that they are  put merely for the purpose of 
annoying or harassing the witness, the trial Judge may in his discretion, 
refuse to compel him to answer, but such refusal is a legitimate subject of 
comment before the jury. 

3. Where a witness was asked, with a view to discredit him, whether he had 
ever had sexual intercourse with any except his wife, since his 
marriage; I t  was held, that the question was too general and was not 
allowable in this form, and that it  was not error to refuse to compel the 
witness to answer. 
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4. Where the Judge admits evidence to which exception is made, and after- 
wards excludes it, and instructs the jury not to consider it, the exception 
to such evidence will not be considered in this Court. 

5. Where his Honor charged the jury, that  evidence had been offered to show 
that a witness had been for many years a man of unblemished life, (as  
had been oEered as  to a witness in the case), those years, if the jury be- 
lieved the evidence, in which he had trod the paths of truth and probity, 
should speak for him, but he further charged, that the jury were the sole 
judges of the facts, and they could believe or disbelieve any or all of the 
testimony : I t  wau held, not to be any expression of opinion, and free from 
error. 

6. I t  is not error for the Judge to state to the jury a proposition which is uni- 
versally admitted, and so i t  is not error for him to say to  them, that  the 
testimony of a witness who proved a good character, is entitled to more 
weight than the testimony of one who has been shown to be of bad char- 
acter. 

IKDICTMENT, tried before Clark, Judge, and a jury, a t  November 
Special Criminal Term, 1885, of WAKE Superior Court. 

The defendant Lafayette Gay, and one Mary Patterson, were jointly 
indicted and tried for the offence of fornication and adultery. 

One Strickland, a State's witness, testified tha t  he had on several 
occasions seen the two defendants lying together on the same bed. 

Other witnesses for the State, testified to circumstances tend- (815) 
ing to show adulterous intercourse between the two defendants. 

For the defence, the female defendant was introduced as a witness, 
and swore that the State's witness (Strickland) was the father of her 
child, then aged about twelve months; that  he, (Strickland,) was the 
only person that  had ever had sexual intercourse with her;  tha t  she 
had allowed his sexual embrace five times, and tha t  she refused to 
permit them any further, although no yuarrel or unkind feeling had 
arisen between her and him. 

The State introduced as a witness, one Hunter, who testified that 
said female defendant had admitted to him, that the defendant Gay 
was the father of her said child. The State then proposed to  produce 
in evidence, a certain letter addressed to the witness Hunter, and 
received by him from the post office, which letter was dated a t  At,- 
lanta, Georgia, and signed "Lassiter." I n  this letter, the writer ex- 
pressed a desire to  see the said female defendant and her baby, and a 
request to Hunter to  have them sent to him a t  Atlanta. Preliminary 
to putting the letter in evidence, the witness was asked if he had often 
seen Gay write, and if he was therefore acyuainted with his hand- 
writing. To  this, the witness answered, that  he had often seen the 
defendant Gay writing a t  the counter in Gay's store-Gay standing 
on one side of the counter, and witness on the other-and tha t  he 
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thought from his having seen hiin writing on such occasions, tha t  he 
knew his handwriting; that  he could see the writing plainly, although 
lie had not given the writing on such occasions a very close examina- 
tion. The evidence was objected to by the defendant Gay, but the 
objection was overruled, and the evidence mas admitted. The witness 
then testified that he knew no such person as the Lassiter named, and 
tha t  the handwriting of the letter, and the signature, were in his 
opinion, the defendant Gay's, and the letter was allowed to be read, 
and the defendant Gay excepted. 

Preliminary to the admission of said letter, J. G. Brown testified, 
as an expert, without objection, on compari~on of the writing 

(816) with the writing of said Gay, admitted to be genuine, that  in 
his opinion tlie letter was in tlie same handwriting. 

George H. Snow, a witness for the State, testified tha t  the character 
of the witness Strickland was excellent. On cross-examination, he 
n-as asked by the defendant's counsel, if he had seen an article in a 
Charlotte newspaper, stating tha t  the witness Strickland had gone to  
Atlanta, Georgia, with a requisition for the arrest of the defendant 
Gay, and that  having arrested Gay, he allowed hin: to  escape a t  
Charlotte; and that he, the witness Strickland, was the seducer of a 
young girl named Hicks, whom he brought back home from Atlanta 
with him. To  this, the witness answered, that  he had seen the article, 
but did not believe a word of it. 

Then the witness Strickland was recalled, and testified that  he was 
not the father of the child, and never had had any sexual intercourse 
with the female defendant. He  was asked, on cross-examination, if 
he had never had sexual connection with any woman, except his wife, 
since he was married, which he declined to answer, upon the ground 
tha t  i t  tended to criminate and degrade him; and the Solicitor for 
the State objected to the question. The couiisel for the defendant, 
asked the Court to compel the witness to  answer, stating that  the 
question was asked to discredit the witness. This was refused by the 
Court, and the defendant excepted. The m-itness Striclsland, was then 
asked by the counsel for the defendant, if he had not seduced the 
young girl Hicks, and run her off to Georgia. To this he answered he 
had not, but tha t  she had been abducted from his house and carried 
there. On further cross-examination, he was asked if he had not gone 
to Atlanta, with a requisition for defendant Gay, from the Governor 
of this State, and after capturing Gay, allowed him to  escape a t  
Charlotte, and to this he answered, that  he had arrested Gay on the 
requisition, and that Gay had escaped from him a t  Charlotte, but 
without his knowledge or consent. On the re-direct examination, he 
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mas asked to explain all about the capture of Gay, and the 
manner of his arrest and escape, which was objected to by the (817) 
defendant, objection overruled and defendant excepted. The 
witness then testified, that he proceeded to  Atlanta with the requisi- 
tion for the defendant Gay;  tha t  he captured him there, and also 
found the girl Hicks there; tha t  the defendant Gay en~ployed counsel 
on his being arrested, and that  the girl Hicks informed him, (witness), 
in Gay's presence, that  he, Gay, had influenced her to say to Gay's 
lawyer, and agree to  testify, that the witness had seduced her, and to 
say further, tha t  the witness had nmde a conspiracy with her to have 
Gay arrested under a false charge; that as soon as the girl made this 

- confession to  witness, the defendant Gay demanded of her certain 
money, which she then said to witness, in Gay's presence, that  Gad 
had given her to swear falsely against witness. Exception by de- 
fendant. 

The Court ruled out all the evidence elicited by the defendant 
regarding the newspaper report, and all the testimony of Strickland 
called out by the State in reply, rcgarding the arrest and escape of 
Gay and the declarations of the girl Hicks, and instructed the jury 
not to consider the testimony so ruled out. 

Among other things in regard to the character of a witness, the 
Court charged the jury, that  i t  was a rule of law, based upon ordinary 
observation in life, tha t  in passing upon contradictory statements, 
men could take into consideration the character of the parties making 
such statements; tha t  when testimony had bcen offered to  show tha t  
a witness had been for many years a man of unblemished life, as had 
been offered as to  the witness Strickland, those years, (if the jury 
believed the evidence), in which he had trod the paths of truth and 
probity, should speak for him; and if the jury believed that the 
character of the witness was bad, they were entitled also, to consider 
tha t ;  but notwithstanding that,  the jury are the sole judges of the 
facts, and could believe the whole, or a part of any witness' evidence, 
or reject i t  altogether, according to the convictions made upon their 
minds of the truth of his statements. The defendant excepted to this 
part of the charge, upon the ground that  it was an intimation by 
the Court upon the weight of the evidence of the witness Strick- (818) 
land. 

There was a verdict of guilty, and judgment, from which the de- 
fendant Gay alone appealed. 

Attorney-General  for the  State .  
M r .  T h o s .  iM. Argo for t h e  de fendant .  
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ASHE, J., (after stating the facts). The first exception taken by 
the defendant, was to  the admission by the Court of the testimony of 
Hunter, as to  the genuineness of the handwriting of the defendant Gay. 

We think the testimony of the witness Hunter, came up to the re- 
quirements of the law in such cases. He  testified that  he had fre- 
quently seen him writing, and tha t  he knew his handwriting, and it 
was his opinion that  the letter offered in evidence was in the hand- 
writing of the defendant Gay. 

The next exception, was to  the refusal of the Court to  compel the 
witness Strickland to  answer the question propounded to  him on cross- 
examination by the defendant, "if he had never had sexual intercourse 
with any woman, except his wife, since he was married." The charac- 
ter of the witness had been proved t o  be excellent, and when this ques- 
tion was propounded, he refused to  answer, on the ground that it, 
tended to  criminate and disgrace him. The question was put, as stated 
by defendant's counsel, to discredit the witness. The Court refused 
to conlpel the witness to answer. 

On this question, there has been a very great diversity of opinion, 
both in the Courts and among text writers. I n  this State, while it 
has been held that  a question may be asked a witness which tends t o  
degrade him or bring him into disgrace, it has not been directly de- 
cided that  he shall be compelled to answer such questions. The case 
of State 21. Patterson, 24 N. C., 346, and State v. Garrett, 44 N. C., 

357, were cited by the defendant's counsel, as sustaining the 
(819) doctrine. In  the former case, the question was referred to as 

doubtful, and was not directly presented, and the Court on that  
point only say, that  "questions to a witness, tending to  disparage or 
disgrace him, may be asked, and cannot be objected to  by the oppo- 
site party. Whether the witness is bound to answer them, is doubtful." 
In  the latter case, the Court, referring to  the case of State v. Patter- 
son, s u p a ,  says, "it is settled by tha t  case, tha t  such a question may 
be asked, and the Court in tha t  case were inclined to the opinion, 
though they did not so expressly decide, tha t  when the  question tended 
only to  the disparagement or disgrace of the  witness, but not to expose 
him to a criminal prosecution, he was bound to  answer," and in 
Garrett's case, the  Court goes no further than to say: "We are in- 
clincd to  think with the very eminent Judges who decided the case of 
State v. Patterson, that  i t  follows as a necessary consequence, that the 
witness is bound to answer. But if that  be not so, and i t  is admitted 
that the witness may refuse to answer, yet we hold tha t  such refusal 
is the  proper subject of coinnient t o  the  jury." Yet, notwithstanding 
these observations by the Court in that case, the witness was not 
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compelled to answer in the Court below, and its ruling was sustained 
by this Court. So that,  without any decision on the question, we have 
only the intimations of the Court, and with tha t  exception, i t  is an  
open question in this State. 

Mr. Wharton, in his work on Criminal Law, says: "The weight of 
authority seems to  tend to the opinion, that  when the transaction to  
which the witness is interrogated, forms any part  of the issue to  be 
tried, the witness will be obliged to  give evidence, however strongly 
it may reflect on his character." On the other hand, it has been held, 
that  "when a witness is asked a question, the answer to whidh would 
disgrace him, but could have no bearing on the issue, except so far as 
it might impeach his credibility, he is privileged from answering," and 
he is supported in this view of the law by Mr.  Greenleaf and Mr.  
Taylor, see 1 Greenleaf on Evidencs, Sec. 1313, and in See. 1314, the  
author gives expression to  his own opinion as follows: "No 
doubt, cases may arise, when the Judge may, in the exercise (820) 
of his discretion, very properly interpose to protect the witness 
from unnecessary and unbecoming annoyance. For instance, all in- 
quiries into discredible transactions of a remote date, might, in gen- 
eral, be rightly suppressed, for the interests of justice can seldom 
require tha t  the errors of a man's life, long since repented of and 
forgiven by the community, should be recalled to remembrance a t  
the pleasure of any future litigant. So, questions of alleged im- 
proprieties of conduct, which furnish no real ground for assuming tha t  
a witness who could be guilty of them, would not be a man of veracity, 
might very fairly be checked." 

This we think is a reasonable solution of the difficulty in coming 
to a correct conclusion from the conflicting opinions on this question, 
and the rule to be deduced is, that  in all cases, questions tending only 
to disparage or disgrace a witness, may be propounded, provided they 
are limited to particular acts, but even then, when it is apparent to  
the Court that they are put for the purpose merely of annoying or 
harassing the witness, the Court may, in its discretion, refuse t o  
compel him to  answer theni-though should the witness decline to 
answer, his refusal may be a legitimate subject of comment before 
the jury. But  in no case do we think i t  is allowable lo put such s 
question in the general form in which i t  was propounded in this case. 

The third and fourth exceptions are not to be considered, as the 
Court ruled out all the  evidence upon which they are founded. 

The last exception of the defendant, was to  that  part  of his Honor's 
cllarge, in which he alluded to the testimony of Strickland, upon the 
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ground as alleged, that  it was in violation of the Act of 1796. We do 
not think the charge is obnoxious to  the objection. 

The witness Mary Patterson, had sworn tha t  Strickland had had 
connection with her, and was the father of her child. The witness 
Strickland swore tha t  he was not the father of her child, and had 

never had sexual intercourse with her, and his general character 
(821) was proved to be excellent, and after the witness Mary Patter- 

son had sworn that  Strickland was the father of her child, i t  
was testified by the witness Hunter, tha t  she had admitted to him 
tha t  Gay  was the father. 

I n  charging the jury, his Honor, in substance, told them in the out- 
set, that  he had no right to express an  opinion upon the weight of the 
testimony. That  when a witness had proved a good character, as 
Strickland had done, it was a matter for the jury to take into con- 
sideration, and so when a witness' character was shown to  be bad, 
tha t  was a matter also to be taken into consideration, but, notwith- 
standing that,  they were the sole judges of the facts, and could believe 
the whole or a part  of the evidence of any witness, or reject i t  al- 
together, according to  the conviction made upon their minds of the 
truth of the witnesses. 

He  refrained from expressing an opinion upon the weight of the 
testimony. But even if his charge could be held to mean, that  the 
testimony of a witness who had proved a good character, was entitled 
to  more consideration than that of a witness who is shown to be of 
bad character, i t  is a proposition in accordancc with the experience 
of all men. 

It cannot be error to state a proposition to the jury, which is uni- 
versally admitted. 

There is no error. Let this be certified to  the Superior Court of 
Wake County, that  further proceedings may be had according to lam. 

No error. Affirmed. 

Cited: S. v. Sidden, 104 S.C.  846; R y ~ d  v. Hudson, 113 N.C. 212; 
Davis v. Blevins, 125 N.C. 435; Meadows v. Telegraph Co., 131 N.C. 
77; S.  v. Little, 174 N.C. 802. 
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STATE v. LAFAYETTE GAY. 

Certiorari. 

1. When it  is suggested that the case on appeal is inaccurately made out. the 
most that  the Supreme Court will do, is to remand the case, or award a 
certiorari, in order that the Judge, if he sees proper, may make the cor- 
rection. 

2. The case on appeal must be accepted as  conclusively true, when made out by 
the Judge upon disagreement of counsel, and the Supreme Court will not 
grant a certiorari to force the Judge to make up a new case and insert 
matters therein, alleged by counsel to have been omitted. 

PETITIOX for a certiorari, heard a t  February Term, 1886, of the (822) 
Supreme Court. 

The cause was tried before Clark, Judge, and a jury, a t  November 
Special Criminal Term, 1885, of the Superior Court of WAKE County. 

To sustain his application, the petitioner states, that  on his appeal, 
his counsel prepared the case containing his exceptions to  the rulings 
of the Court, and submitted it to  the Solicitor, upon whose objections 
it was laid before, and settled by the presiding Judge. That  among 
his exceptions, taken a t  the trial, was an exception to  certain evidence 
offered for the State, and received as competent; that  i t  became the 
subject of comment by counsel before the jury, and was considered 
by them in making up their verdict; that  the case prepared by the 
Judge, and filed with the record, erroneously represents that  the ob- 
jectionable evidence was withdrawn, and the jury instructed not to  
consider it, whereas, i t  was not so withdrawn, and the Judge is mis- 
taken as to his own action in the prcmises: that  while he did intimate 
to  the counsel an opinion that i t  was incompetent, and ought to be 
stricken out, yet i t  was not done. 

Attorney-General, for the State. 
Mr. T. 111. Argo, for the defendant. 

SMITH, C. J .  (after stating the facts). We do not propose to con- 
sider the manner in which the case on appeal was made up, as the 
subject matter has been examined in another similar application pre- 
sented a t  this Term. 

Divested of this feature, the case made in support of the applica- 
tion for the writ of certiorari is simply this: The Judge says that the 
testimony objected to  when admitted, not alleged t o  be ma- 
terial, not set out so that  we can see that  i t  is so in the petition, (823) 
was recalled, and the jury directed not to  consider it. The 
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defendant says it was not recalled, but passed on. This issue of fact 
as to  what transpired a t  the trial, we are asked to determine adversely 
to the Judge, and to award a mandate to the Judge, the Solicitor and 
the Clerk, requiring them "to prepare and transmit to  this Court, a 
true and perfect copy of the record," and also with it  "a full state- 
ment of the case on appeal, setting forth what was said and done in 
the premises." 

The absurdity of such a demand, and the inevitable consequences 
of yielding to it, in subverting the relations of this, as an Appellate 
Court to  review and correct errors of law, to  the Court below, is the 
only answer required to  it. Facts are finally and conclusively de- 
termined in the Court, whose rulings of law are to be revised, not more 
when found by the Judge acting within the sphere of his jurisdiction, 
than when ascertained by a jury, upon an issue submitted to them. 
Especially is and must this be so, in reference to incidents attending 
the trial and the action of the Court. The case when made up by the 
Judge, when the counsel of parties cannot agree and the duty of set- 
tling it devolves upon him, must be accepted as conclusively true, and 
the utmost which this Court can do, upon a suggestion that  an unin- 
tentional omission or mistake has occurred, is to  remand the cause, 
or award the certiorari to  give the Judge an opportunity, if he thinks 
proper, to make a correction, as was suggested and pursued in Mc- 
Daniel v. King, 89 N. C., 29. 

The application is denied, and the petition dismissed. 
Motion denied. 

Cited: Mayo v. Leggett, 96 N.C. 241; S. v. Sloan, 97 N.C. 501; 
Boyer v. Teague, 106 N.C. 574; S. v. Harris, 181 N.C. 608; S. v. 
Thomas, 184 N.C. 667. 

(824) 
STATE V. E. K. CUR'NINGHAM 

Assault and Battery-Pleading-Practice-Jurisdiction. 

1. When the defendant files no plea, no issue is joined, and the verdict of the 
jury is a nullity, and no judgment can be pronounced on it. 

2. The Superior Court has original jurisdiction of assaults and batteries: ls t ,  
when a deadly weapon is used; 2nd, when serious damage is done; 3rd, 
when the offence committed six months before the indictment was 
found, and no justice of the peace has taken cognizance of the offence. 

3. When the indictment is found in the Superior Court within less than six 
months after the offence is committed, and verdict is rendered for a simple 
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assault, the Court will proceed to judgment; but to give jurisdiction in 
suc l~  cases, the indictment must charge the offence to have been committed 
with a deadly weapon, and must also set forth the character of the weapon, 
or must charge that serious damage was done, and set forth the nature and 
extent of the injury sustained. 

1. If these averments are not made, and defendant pleads not guilty, and the 
jury find that the offence n-as committed less than six months before the 
indictment was found, the indictment should be quashed; but if this fact 
is not so found, the Court would have jurisdiction of the simple assault 
and could pronounce judgment. 

INDICTMENT for an assault and battery, tried before Gilmer, Judge, 
a t  Spring Term, 1885, of MACON Superior Court. 

The indictment was as follows, to-wit: 
"The jurors for the State, upon their oath present, that  E .  K. Cun- 

ningham, in Macon County, on the 22ci day of September, 1884, in 
and upon one J. M. Davis, then and there with a certain deadly 
weapon, to-wit: a-, unlawfully and wilfully did make an assault, 
and him, the said J. M. Davis, there and then, unlawfully and wil- 
fully, did beat, wound and seriously injure, contrary to the form of the 
statute in such case made and provided, and against the peace and 
dignity of the State." 

The jury returned the following verdict: 
"The jury empaneled in this case, find that in the month of Sep- 

tember, 1884, the defendant, by reason of insulting words used 
to  him by the prosecutor, struck him with his fist; that a t  the (825) 
Superior Court held afterwards, in the same month, September, 
1884, this indictment was found. Gpon this state of facts, if the 
Court is of opinion that the defendant is guilty, the jury find him 
guilty; but if the Court isJof the opinion that the defendant is not 
guilty, the jury find the defendant not guilty." 

Upon this finding of the jury, the Court held that the defendant was 
not guilty, and the Solicitor for the State appealed from this ruling to  
the Supreme Court. 

Attorney General for the State. 
N o  counsel for the defendant. 

ASFIE, J., (after stating the facts). There is manifest error in the 
judgment of the Superior Court. First, for the reason that  there was 
no plea filed by the defendant, and therefore no issue to  be submitted 
to the jury, and consequently the verdict returned by them was a 
nullity; and it  must follow as a necessary consequence, that no judg- 
ment could be pronounced upon such a verdict; and, secondly, because 
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the Superior Court had no jurisdiction of the case, unless the assault 
was committed more than six months prior to  the finding of the bill 
of indictment, and no Justice of the Peace had, in the meantime, taken 
cognizance of the case. By Sec. 892 of The Code, exclusive original 
jurisdiction is given to the Justiccs of the Peace, of "all assaults, 
assaults and batteries, and affrays, where no deadly weapon is used, 
and no  serious damage is done," but it is further provided, "that 
nothing in this section shall be construed to prevent the Superior Court 
from assuming jurisdiction of all offences, whereof exclusive original 
jurisdiction is given to Justices of the Peace, if some Justice of the 
Peace, within six months after the con~n~ission of the offence, shall 
not have proceeded to take official cognizance of the same." This 
section sl~ould be considered in connection with Sec. 922, which defines 
the jurisdiction of the Superior Court in crinlinal matters. The con- 

struction given to these sections is, tha t  where an indictment 
(826) in the Superior Court, charges an asbault with a deadly weapon, 

and a verdict is rendered for a simple assault, the Court will 
proceed to judgment, although six months have not elapsed since thc 
commission of the offence. State v. Ray, 89 N. C., 587; State v. 
Reaves, 85 N. C., 553. But to give jurisdiction in such a case to  the 
Superior Court, the indictment should contain the proper averments, 
not merely that the assault was committed with a deadly weapon, or 
that  serious damage was done, but it must set forth the character of 
the weapon used, or the nature and extent of the injury sustained. 
State v. Moore, 82 N. C., 659; State v. Russell, 91 N. C., 624. 

The indictment in the case before us, is radically defective, in the 
absence of these essential averments. It charges that  an assault was 
committed with a deadly weapon, and that serious damage was done, 
but it fails to  state the character of the useupon used, or the nature 
and extent of the injury alleged to have been inflicted, and by reason 
of the omission of these averments in the indictment, which were neces- 
sary to  give the Superior Court jurisdiction, we are of the opinion 
that i t  was error in that  Court to render a judgment in the case, with- 
out submitting to the jury an issue raised by the plea of the dc- 
fendant, so that  the defendant might show, as matter of defence, that  
the offence was committed within six months before the indictment 
was found. 

The Court should have required the defendant to plead "guilty" or 
"not guilty." I n  the former case, the Court might have rendered 
judgment a t  once, and in the latter, the issue raised by the plea should 
have been submitted to  the jury, when the defendant might show that 
the offence was committed within six n~onths before the finding of the 
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bill; and if the fact had been so found, the indictment should have 
been quashed; but if the fact should not have been so found, then thc 
Court would have had jurisdiction of the siinple assault, and might 
proceed to judgment. 

We are of the opinion there was error, and the judgment of the 
Superior Court is reversed, and the case remanded, that  i t  may 
be proceeded with according to the regular and orderly practice (827) 
of the Court. 

Error. Reversed and remanded. 

Cited: S.  v. Shelly, 98 N.C. 679; X. v. Earnzest, 98 N.C. 742; S. v. 
Povter, 101 N.C. 715; S. v. Fesperman, 108 N.C. 770; S. v. Kerby, 110 
N.C. 5.59; S. v. W y n n e ,  116 N.C. 985; S. v. McLamb,  188 N.C. 804; 
S. v. Beal, 199 N.C. 304; S. v. Rice, 202 K.C. 413; S. v. Myrick ,  202 
N.C. 690; S. v. McKinnon, 223 X.C. 166; S. v. Farrell, 223 N.C. 806; 
S. v. Jenkins, 234 N.C. 114. 

STATE v. BYTHA WALLBCE. 

Public Local Statutes-Sale of Liquor-Indictment. 

1. An Act prohibiting the sale of liquor within a certain distance of a locality 
named in the Act, is a public local statute, and need not be specially 
averred in an indictment under the Sct.  

2. On the trial of an indictment for selling liquor under this Act (Laws of 
1885, ch. 175, see. 34), evidence is immaterial which goes to show that  the 
defendant was the employ6 and general agent of the owner of the premises, 
and that the defendant distilled the liquor sold by him a s  such employ6 
and agent, a t  a distillerg on the premises, and from fruit grown thereon. 

3. One part of a statute may be private, while another part may be public and 
general, or local, and %ice vcl-sa. 

INDICTMENT, tried before Boykin,  Judge, a t  March Term, 1886, of the 
Superior Court of CCJIBERLAKD County. 

The State introduced one McBryde, who swore that  he purchased 
from the defendant, in the year 1885, one quart of apple brandy, a t  a 
distillery one and a half miles from Little River Academy. 

The defendant then offered to prove that  the distillery was owned by 
one Adams; t,hat the brandy sold was made by himself, as employ6 of 
said Adams, from fruit grown on the premises, and that  said distillery 
was situate therein. 
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Upon objection, the Court excluded this evidence as immaterial. 
The defendant then offered to  prove further, that  he was the general 

agent of said Adams, in controlling the farm and distillery, and 
(828) in selling the brandy so manufactured, being employed by the 

year by said A d a m  for that purpose. 
Upon objection, the Court excluded this evidence as immaterial, to  

which ruling of the Court the defendant excepted. 
The jury returned a verdict of guilty. 
The defendant then moved an arrest of judgment, because the Act 

prohibiting the sale of spirituous liquor, within three and one half miles 
of Little River Academy, is a private statute, and should be specially 
pleaded in the indictment. 

Motion overruled, and judgment pronounced, from which the defend- 
ant appealed to  the Supreme Court. 

Attorney-General, for the State. 
S o  coupsel for the defendant. 

MERRIRIOX, J. The motion in arrest of judgment was properly dis- 
allowed. The statute upon which the indictment is founded, although 
found in, and making a section of a private statute, is a local public 
statute, of which the Court takes notice, and it was not therefore, neces- 
sary to set it forth, or refer to  it by averment in the indictment. I t  does 
not apply to, operate upon, and affect only individuals, or particular 
classes of individuals, in a way peculiar to  themselves, but it has general 
application, and operates upon all classes of people alike, who may 
reside, be, or go, within the area of territory designated. I t  is local, 
but public. State v. Chambers, 93 S. C., 600; State v. Cobb, 18 N. C., 
116. 

The mere fact that the statute appears in, and as a section of, a 
private one, does not make it private. It is well settled, that one part 
of a statute may be private, while another part may be public and gen- 
eral, or local. I t  not infrequently happens that public statutes contain 
provisions of a private nature, and vice versa. Humphries v. Baxter, 

28 X. C., 437; Pot. Dwar. on Stats., 53. 
(829) Manifestly, the evidence offered by the defendant and excluded 

by the Court, was immaterial. The fact that  the defendant was 
in the service of another person, and sold the spirituous liquor for his 
employer; and the further fact that the liquor was manufactured from 
his own products on his own farm, by the employ6, could not alter the 
case. If ,  indeed, the employer had instructed him to sell it, though so 
manufactured, then both would be guilty of the like criminal offence 
under the statute. The employ6 had no right to sell it. 
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The statute (Acts of 1885, ch. 175, sec. 34))  does not, as i t  seems was 
contended, authorize the owner of land, on which the spirituous liquor 
was manufactured, to sell it a t  the place of manufacture, or sell it, if 
of the products of his own farm, within the area of territory, within 
which the sale of spirituous liquor is prohibited by a local statute. That 
section sin~ply regulates the subject of license to sell liquors, and in 
certain cases, allows sale of the same without license. It does not pur- 
port, nor was it intended to, nor does it, in effect, repeal or affect stat- 
utes prohibiting the sale of spirituous liquors in certain designated 
localities. 

There is no error, and the judgment must be affirmed. To that end, 
let this opinion be certified to the Superior Court. I t  is so ordered. 

No error. Affirmed. 

Cited: S. v. Witter, 107 X.C. 795; Durham v. R.  R., 108 N.C. 401; 
S. v. Best, 108 N.C. 749; S. v. Barringer, 110 N.C. 529; S. v. Kittelle, 
110 N.C. 565, 592; S. v. Downs, 116 N.C. 1066; S. v. Snow, 117 N.C. 
779; S. v. Jones, 121 N.C. 619; S. v. Patterson, 134 N.C. 615; S. v. Piner, 
141 N.C. 764; Hatsfield v. New Bern, 186 N.C. 141. 

STATE r. R. S. HUNTER. 

1. When the original record is offered in evidence in the Court to which it  
belongs, it should be received. While in any other court, the proper mode 
of proving it, is by a duly authenticated copy, under the seal of the Court, 
yet the original, when present, is admissible, if competent. 

2. While not entirely orderly to take a submission during a trial of another 
action, yet the Court may do so, taking care that no injustice or prejudice 
is caused thereby to the party on trial. 

3. The Court is not required to give special instructions, unless there is evidence 
on which to base them. 

4. The Court charged the jury that it  was the duty of the officer to use all legal 
means to safely keep the prisoner; that  failure to put hand-cuffs on him, 
mas not per se negligence, but the jury must decide whether in this case 
the failure to do so contributed to his escape, and whether the defendant 
had used due diligence in guarding the prisoner without them ; Held to be 
no error. 

5. The Court further charged, that ordinarily, the burden of proof is on the 
State to the end of the case, but that  in an indictment for an escape, this 
was changed, and when the escape was proved or admitted, the burden is 
shifted to the defendant, to prove that  there was no negligence on his part, 
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and that  he had used all legal means for his safe keeping: Held, to be 
no error. 

(830) INDICTMENT for an escape, tried before Clark, Judge, and a 
jury, at  November Special Criminal Term, 1885, of the Superior 

Court of WAKE County. 
It was admitted that the defendant was the deputy sheriff of Ala- 

mance County. The State then offered in evidence the original bound 
volume of the records of Wayne Superior Court, produced in Court and 
proved by the Clerk of the Superior Court of Wayne County, for the 
purpose of showing that the escaped prisoner had been indicted in 
Wayne County for larceny, and also proved by the same officer, the 
original capias issued by the Clerk of said Court to  the sheriff of Ala- 
mance County, with the original return thereon, signed "R. S. Hunter, 
deputy sheriff." This evidence being objected to, the objection was 
overruled and evidence admitted. 

The State then offered the original bill of indictment, and the en- 
dorsement thereon, brought from the records of Wayne Superior Court. 
To this defendant objected; objection overruled, and evidence admit- 
ted. 

After all the evidence was in, and one counsel had addressed the 
jury, there being a pause for a few minutes, a member of the bar, 

(831) who appeared for one Evans, who was indicted in a separate bill 
for the same offence, rose and said, that  he wished to enter a sub- 

mission, without stating in what case. Defendant's counsel objected. 
The Court remarked that if he wished to enter a submission, he could 
do so while the Court was waiting. The counsel then said he wished 
to submit for Henderson Evans; that  he had examined the evidence; 
that Henderson was certainly guilty, but Hunter was more guilty than 
he. The Court promptly interfered and stopped the counsel, and also 
told the jury to disregard and put out of their minds this statement; 
that it was not evidence, and they should not consider it, and that the 
Court would not have allowed the remark, if it could have prevented it. 
The counsel for defendant excepted. 

The State introduced Evans, who was indicted in another bill for the 
same escape, who testified that the defendant was deputy sheriff of 
Alamance County; that,  being summoned by defendant, he aided him 
in the arrest of the prisoner upon papers from Wayne County; that 
prisoner offered to  pay expenses of defendant and witness to  Goldsboro, 
if defendant ~ o u l d  take him direct, instead of carrying him to Ala- 
mance jail; and further testified among other things, that after they 
left Raleigh, prisoner said he wanted to see a friend in the second class 
car; that defendant told him that he might go; that  prisoner went, under 



N. C.] FEBRUARY TERM, 1886. 

that permission, into said car, unaccompanied by any guard; that  
defendant did not go with prisoner, nor did he tell witness to  go; that  
afterwards he, witness, went of his own accord, and prisoner was in the 
second class car, but defendant did not know that witness had gone 
into that car;  that prisoner got up and started back, and must have 
stepped off the platform; that witness went back into the first class 
car, and found that prisoner was missing, and told the defendant, who 
was sitting in that car, with his head hung down, by the side of pris- 
oner's wife; that defendant made no inquiries, and a t  Gamer's station, 
they both took the back train to  Raleigh; that before they reached 
Raleigh, going down, one Andrems told defendant that  he knew prisoner, 
and that defendant had better hand-cuff him, but defendant refused 
to  do so. 

Captain Waitt, the conductor, testified that the prisoner paid (832) 
for tickets for the whole party; that  defendant and wife of pris- 
oner were in the first class car; that he heard Evans tell defendant that 
the prisoner had got away; that  defendant expressed no surprise, and 
took back train a t  Garner's station; that  he saw Evans in the second 
class car, who told him that he had an eye on the prisoner, and as far 
as he knew, the defendant was sober, and that he had some conversa- 
tion with him. 

One Andrews testified, that  he told the defendant that he had better 
handcuff the prisoner, but he did not do i t ;  that the prisoner said he 
would pay the way of the guard, rather than be handcuffed. 

There was other evidence to  the same effect; also, that prisoner and 
defendant were drinking together before they reached Raleigh, and 
while a t  Raleigh; of conversations between Evans and defendant while 
a t  Raleigh on their return, and that  defendant was drunk when he 
returned. 

Defendant asked the Court to  instruct the jury, that if they believed 
that the defendant let the prisoner go into the forward car to  speak to 
his friend, and ordered Evans to go with him as a guard, and that  Evans 
was a sufficient guard, then the defendant is not guilty. The Court 
refused to  give this instruction, on the ground, that  there was no evi- 
dence that the defendant had ordered Evans to follow the prisoner into 
the other car. Defendant excepted. 

The defendant further asked the Court to instruct the jury, that  it 
was not the duty of the defendant to  put handcuffs on the prisoner. 
On this point the Court charged the jury, that under the statute, i t  was 
the duty of the defendant to  use "all legal means to keep the prisoner, 
and carry him to Goldsboro; that the failure to  place handcuffs on him 
was not 'per se.' negligence; that the jury were to  judge from the evi- 
dence, whether or not the failure to do so in this case contributed to the 
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escape, and whether or not the defendant had used due diligence in 
guarding the prisoner without them. Defendant excepted. 

(833) The Court further charged, that  ordinarily the burden of proof 
is on the State, to the end of the case, but in indictments for 

escape, and this was an indictment for negligent escape, when the escape 
was proved or admitted, the burden is shifted to  the defendant, to prove 
there was no negligence on his part, and that he had used, in the lan- 
guage of the statute, "all legal means" for his safe keeping; to which 
defendant excepted. 

The jury returned a verdict of guilty, and the Court pronounced 
judgment accordingly, from which defendant appealed to the Supreme 
Court. 

Attorney General, for the State. 
Mr.  John Devereuz, Jr., for the defendant. 

E R R I O  J. Generally and regularly, the record itself of an action, 
ought not to be produced in evidence, except when it is offered in the 
same Court to which it belongs. That Court has the lawful possession 
and control of it, and can promptly give litigants such benefit of i t  as 
they may be entitled to have, without removing it  from the immediate 
custody of the Court, and to a place more or less remote from the office 
where it is regularly kept. There is no reason, however, why the record 
should not itself be evidence, in a proper case, in any Court, and the 
best evidence. I t  is not generally so used, because it  ought not t o  be 
removed from its proper depository, and from the Court to  which it  
belongs. The law contemplates that i t  shall continuously remain there, 
under the keeping and strict care of the proper officer of the Court, to  
the end that it may be safely kept, and always be present there, to  be 
secn and examined by those who may have the right to  see and examine 
it. There are exceptional occasions on which it  may be necessary to 
remove it for a short while to  another Court, to be used as evidence, 
but such occasions are infrequent and extraordinary, and the power to  
rcmove it should be exercised sparingly and with care. But this by no 

means implies that  the record is not evidence, whenever it  is 
(834) present, in a proper case, in any Court. Indeed, i t  is the best 

evidence of itself and what i t  contains. 
Regularly, however, a duly authenticated copy of the record, under 

the seal of the Court, is the proper evidence of i t  and its contents. 
On the argument, the defendant's counsel relied upon Ward v. Saun- 

ders, 28 X. C., 382, to  support his objection to  the record, itself offered 
is proper evidence. In  that case, Chief Justice RUFFIK said: "When 
the proceedings are in one Court, and they are offered as evidence in 
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another, regularly the original documents, which may need evidence to 
identify them, are not evidence, but only the record made up, or a copy 
from it, authenticated by the Court." This is not inconsistent with 
what we have here said. Regularly the law is as he thus states it, but 
he did not say, nor mean to say, as we understand him, that  the record 
itself is not evidence when present. State v. Collins, 14 N. C., 117; 
Ward v. Saunders, supra; State v. Voight, 90 N. C., 741. So, the first 
exception cannot be sustained. 

For the like reason, the second exception cannot be sustained. The 
indictment was a part of the record-it was a formal presentation of 
the charge by the grand jury, and in contemplation of law, passed into, 
and became a part of the record, and the best evidence. The Court so 
recognized and accepted it. The original indictment in writing, was 
part of the minutes and documents that  made up the record when drawn 
out in form, and such minutes and documents are treated, ordinarily, 
as the record itself. 

During a pause in the trial, the Court received the submission of a 
defendant other than the present defendant, in an indictment for the 
same escape, and this is made the ground of a third exception. 

It was not very orderly perhaps, to  receive the submission, pending 
the trial. But there is no substantial legal reason why it  might not be 
done. We are unable to  see how the mere fact of the submission could 
prejudice the defendant-it did not in contemplation of law, and 
it  does not appear that  i t  did so in fact. The defendant simply (835) 
had the exception entered, seemingly for what i t  might be worth, 
without assigning any special ground for i t ;  he did not ask for a mistrial 
a t  the time, nor did he afterwards move for a new trial, upon that or 
any other ground. 

I n  practice, it is not uncommon to receive submissions from defend- 
ants, or to allow them to plead guilty, a t  any time while the Court is in 
session, with a view to convenience, and to expedite the business of the 
Court. And not infrequently, a party on trial with another, for the 
gravest offence, is allowed to change his plea to  guilty, or to  consent to  
a verdict of guilty for some grade of the offence of which he is charged. 
The Court, however, should be careful, to see that  such practice works 
no undue prejudice to  another party on trial. State v. Martin, 70 N. C., 
628; State v. Pratt ,  88 N. C., 639. 

The Court properly declined to  grant the first special instruction to  
the jury, asked for by the defendant, because, as the Court said, there 
was no evidence that  warranted it. The mere fact that  a witness testi- 
fied that  another witness said in his presence, that  he had his eye on the 
prisoner who escaped, is too unimportant of itself and in the face of the 
other testimony, t o  make evidence to  go to  the jury, to  establish a lead- 
ing and important fact. 
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Kor was the defendant entitled to the second special instruction he 
asked the Court to give. Whether i t  was proper or not to  put hand- 
cuffs on the prisoner whom he had in custody, depended upon his char- 
acter and the attending circumstances. The instructions given by the 
Court in that respect, were unobjectionable. 

Obviously, the sixth exception is without foundation. The Court 
substantially told the jury, that the burden of proof was upon the State, 
to show that the prisoner who escaped, mas committed t o  the custody 
of the defendant, and escaped then the burden of proof shifted to the 

defendant, and he must prove tha t  "such escape was not by his 
(836) consent or negligence, but tha t  he used all legal means to  prevent 

the same, and acted with proper care and diligence." The charge 
xvas substantially in accordance with the statute. (The Code, Sec. 
1022.) 

We find no error in the record, and the judgment must be affirmed. 
To  that  end, let this opinion be certified to  the Superior Court according 
to law. It is so ordered. 

No error. Affirmed. 

Cited: Seay v. Yarborough, 94 N.C. 293; Iron Co. v. Abernathy, 94 
N.C. 549; S. 1) .  McLean, 104 X.C. 897; S. v. DeGraflenreid, 223 N.C. 
462; S. v. Bryant, 236 N.C. 747. 

STATE v. JOHN WEAVER. 

1. To constitute the offense of forgery a t  common law, the instrument forged 
must be executed with the fraudulent intent to injure or defraud another ; 
and must be such as  tends to injure or defraud another. 

2. If this appears on the face of the instrument, i t  is sufficient to set it  out in 
the indictment, with an allegation of the false and fraudulent intent. But 
if this does not appear on the face of the instrument, the extraneous facts 
which show the tendency to injure and defraud, must be averred. 

3. An indictment which charged that  J. W. did wilfully and falsely make, forge 
and counterfeit, and assent to the falsely making, forging and counter- 
feiting, a certain paper writing, commonly called a railroad pass (setting 
i t  out) ,  with intent to defraud, does not charge the offense of forgery 
either under the statute of this State or a t  common law. 

4. A railroad ticket or pass may be the subject of the offense of forgery a t  com- 
mon law. 
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ITU'DICTMENT, for forgery, tried before Gilmer, Judge, and a jury, at  
Fall Terni, 1885, of the Superior Court of ORANGE County. 

The jury found the defendant guilty, and from an order of the 
Court arresting the judgment, the Solicitor, in behalf of the State, 
appealed. 

The defendant was indicted for the alleged forgery of a paper (837) 
writing, commonly called a "railroad pass." The following is a 
copy of the material parts of the indictment: "The jurors for the State, 
upon their oath present, that  John Weaver, late of the county of Orange, 
on the first day of January, 1885, with force and arms, a t  and in the 
county of Orange, aforesaid, of his own head and imagination, did m-it- 
tingly and falsely, make, forge, and counterfeit, and did then and there 
wittingly assent to the falsely making, forging, and counterfeiting, a 
certain paper writing, conmonly called a railroad pass, which forged 
writing is as follows, that is to  say: 'Hillsboro, N. C., Oct. 17th, 1885- 
Conductor will please pass this man to Graham and return, J .  B. Rose- 
mond,' with intent to defraud, against the form of the statute, in such 
case made and provided, and against the peace and dignity of the 
State." 

The defendant pleaded not guilty. Upon the trial, the jury rendered 
a verdict of guilty, and the Court arrested the judgment, upon the 
grounds that, "1st. The indictment did not charge an indictable offense; 
2nd. The failure of the indictment to  aver that J. B. Rosemond had 
authority from the railroad company to sign papers like the one set out 
in the indictment; and that  the railroad company was under obligation 
to  honor the same thus given." The Solicitor for the State excepted, 
and from the order arresting judgment, appealed to  this Court. 

Attorney-General, for the State. 
IVO counsel for the defendant. 

MERRIMON, J. ,  (after stating the facts). It is very obvious that the 
indictment charges no offence created by any statute of this State in 
respect to forgery, and we are of opinion that it cannot be sustained 
a t  common law. 

The order, request, or ('railroad pass," as it is called, is very indefinite 
and uncertain in every aspect of it. It does not purport, upon its face, 
to  be given by a person who had any authority to grant it, or to 
create any possible obligation on his part, to make it good or (838) 
effective in any contingency, nor does it  create, or express any 
purpose to  create, any-the slightest-obligation upon the "conductor," 
whoever he was, or whatever his business, to  accept it, and comply with 
the request contained in it, or to  create any liability in any way, upon 
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any person. Nor does it appear to whom it was given, or that it was 
given for any consideration of value. So far as appears from the order 
itself, or any averment in the indictment, it had no binding effect, and 
could not operate so as to injure or defraud any person. It was a 
simp1e;naked request, in favor of any person who might hold it. 

To  constitute the offence of forgery a t  common law, the paper writing, 
or instrument forged, must be executed with a fraudulent intent, and 
be such as may prejudice, or as mould, or might, if genuine, operate t o  
create a liability of another person. The false instrument must be such 
as does, or may, tend to prejudice the right of another, and such ten- 
dency must he apparent to  the Court, eith'er from the face of the writing 
itself, or from it, accompanied by the averment of extraneous facts, 
that  show the tendency to injure. If the forged writing itself shows 
such tendency, then it will be sufficient to set it forth in the indictment, 
alleging the false and fraudulent intent; but where such tendency does 
not so appear, the extraneous facts, necessary to make it apparent, must 
be averred. This is essential, so as to enable the Court to see in the 
record, that  the indictment charges a complete offence. State v. Green- 
lee, 12 N. C., 523; State v. Thorn, 66 N. C.. 644; State v. Lamb, 65 
N. C., 419; People v. Sholl, 9 Cowen, 778; People v. Harrison, 8 Barb., 
560. 

As we have seen, the alleged forged writing in this case, did not, of 
itself and upon its face, tend to  prejudice any person. It may be, how- 
ever, that the person whose name is subscribed to  it, was the agent of 
a railroad company, and had authority to issue such a "pass" for a 
consideration-that the paper was given to  some particular person- 

that  the conductor was agent of the railroad company, and 
(839) authorized and required to receive and act upon such a paper- 

it may be that  there mere facts and circumstances that  would 
have shown tha t  the paper did constitute the offence of forgery. If so, 
such inaterial facts should have been properly averred, in connection 
with the writing, in the indictment. It is not sufficient to simply desig- 
nate the paper as a "railroad passn-it must appear and purport in 
some way, and with reasonable certainty, to be such pass, to constitute 
forgery. ,4 railroad ticket, or pass, may be the subject of the offence a t  
common law. Commonu~ealth v. Ray. 3 Gray (Mass.) ,  441; Regina u. 
Boult, 3 Car. R: Kir., 604, (61 Eng. C. L., 603). The Court properly 
arrested the judgment. 

Let this opinion be certified to the Superior Court, to  the end that  
further proceedings may be had according to  law. I t  is so ordered. 

No error. Affirmed. 
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STA4TE v. THOMAS J. WILSON. 

Forcible Entry. 

Although the entry be peaceable, yet if after getting on his premises, the defend- 
ant  uses violent and abusive language, and threatens to strike, and does 
other acts, calculated to, and which do, intimidate the owner, i t  makes a 
case of forcible trespass. 

INDICTMENT, tried before Meares, Judge, and a jury, a t  April Term, 
1885, of the Criminal Court of MECKLENBURG County. 

The defendant, along with another, ~ v a s  indicted for forcible entry 
on the lands of one J. C. Baker. 

Said Baker, introduced as witness for the State, testified that  he lived 
one mile and a half from Charlotte, and that  he had a store in the 
corner of his yard, and that  his residence was a few feet from the store; 
that on the evening of September 6th, 1884, about dark, while in 
his store, he was informed that some persons wished to  see him. (840) 
Upon going to  the door of his store, he found the prisoner, Wilson, 
and another person. Prisoner asked witness if he did not have a stray 
hog? Witness replied, "Yes," and told prisoner tha t  he would show it 
to him, whereupon witness and prisoner left the store and went into the 
back lot of witness to  his hog-p&, where he'had impounded a stray hog, 
the pen being within a few feet of the residence of witness, and within 
his enclosure. When the parties reached the pen, the prisoner claimed 
the hog as his property, and asked witness his charges for impounding 
it, and paid him therefor. The prisoner then commenced to  curse the 
witness, and was very abusive, threatening, and outrageous in his oaths. 
Witness then observed that  the man who was with the prisoner, named 
Leedham, came near where the prisoner was standing, and joined in 
with him in cursing the witness. The witness ordered them to leave his 
premises, which they refused t o  do, but remained, and continued to  use 
vile and abusive language to him, for fifteen minutes. T h a t  while pris- 
oner and Leedham were cursing him and using abusive language to- 
wards him, prisoner drew back his right arm as if to strike him, but did 
not strike. After this, the prisoner put his hand in his pocket as if to  
draw a weapon, but witness saw no weapon, whereupon witness called 
and asked if there was any help in the store. The wife of the witness 
was standing in the porch, while prisoner and Leedham mere cursing 
and abusing witness, and was badly frightened, and witness was intimi- 
dated by the conduct and language of prisoner and Leedham towards 
him. That  after witness called for help, and was answered by a man 
in the store, when prisoner and Leedham took the hog and left the 
prcinises, cursing the witness. 
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On cross-examination witness stated, that during the cursing of wit- 
ness by the prisoner, and before the witness had observed that  Leed- 
ham was present, he began to  let down the hog-pen, and the prisoner 
the fence. That  during the quarrel, and after witness had ordered the 
prisoner and Leedhani to leave, witness had used offensive language to  

them. 
(841) The wife of the witness Baker, was also introduced as a wit- 

ness, by the State, and confirmed the statement of the first wit- 
ness. She also stated that she was greatly alarmed and intimidated 
by the conduct and language of the prisoner and Lcedhain. 

The prisoner introduced no evidence, but asked the Court to  charge 
the jury, that  the prisoner having gone upon the premises of Baker 
peaceably and a t  his invitation, even though a quarrel and fight should 
afterwards ensue, the prisoner would not be guilty of a forcible trespass, 
and upon the whole testimony the State had failed to make out a case 
of forcible trespass. 

The Court refused to instruct the jury as prayed by the prisoner, 
and instructed them, that  the offence of forcible trespass occurred, when 
there was an  invasion of a person's possession, he being present, accom- 
panied with such violence as was necessary to  intimidate him, or as 
was calculated to produce a breach of the peace; but that mere words, 
however abusive or threatening, unless accompanied by a display of 
overpowering numbers, or some outward acts, would not constitute the 
offence. 

The Court, after stating the facts relied on by the State, as tending 
to intimidate or bring on a breach of the peace, and calling attention to 
two orert  acts, proved by the witness, to-wit: the drawing back the 
right hand in the attitude of striking, and the act of running his hand 
in his pocket, as if to  draw a weapon, continued: "Although the pris- 
oner entered the premises peaceably in the first instance, yet if in a 
little while, he and Leedham used violent and abusive language towards 
Baker, and Baker then ordered them off his premises, and they refused 
to go, and remained and continued to  use violent and abusive language 
to him for more than fifteen minutes, and Baker was intimidated by 
their language and display of numbers and overt acts, as he has stated, 
the defendant would be guilty, notwithstanding the peaceable manner 
of the entry in the first instance." 

The jury returned a verdict of guilty, and judgment was pronounced 
by the Court, from which the defendant appealed. 

Attorney-General, for the State. 
Mr.  W .  W. Flemming filed a brief for  defendant. 
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(842) ~ \ / I E R R I ~ ~ o N ,  J. If the evidence be accepted as true, i t  is obvi- 
ous what the defendant and the other party indicted with him, 

did on the premises of the prosecutor, in his presence and against his 
expressed m-ill, amounted to  more than a simple trespass. The evidence 
tended strongly to prove, that,  without provocation and with concert be- 
tween them, their manner and language directed towards and against the 
prosecutor grossly insulting and threatening, and accompanied by some 
demonstrations of violence, they intended to provoke a breach of the 
peace and to  intimidate him. He testified that  he was intimidated, and 
his wife, who was near by, witnessing what was done and said, was 
greatly alarmed. Such action and conduct constituted a forcible tres- 
pass. 

The defendant cannot escape criminal responsibility upon the ground 
suggested on the argument here, that  he went upon the premises of the 
prosecutor by his permission, for a peaceful and proper purpose. There 
was evidence to  show that he intended insult, and perhaps violence, 
when he went there; but be that  as i t  may, the prosecutor was there in 
the peaceful possession of his own premises. As soon, then, as the 
defendant and his companion began such display of force and threat- 
ened violence, and the prosecutor commanded them to get off his 
grounds, and they refused to do so, they then a t  once put themselves in 
violent opposition to him, and made forcible entry upon his premises, 
against his right, in such way as tended directly to produce a breach of 
the peace, or intimidate the prosecutor, and force him to desist from 
the just exercise of his rightful authority there. ,4t first, the defendant 
did not get possession of the premises a t  all ;  he went upon them under 
thc prosecutor, and by his express or in~plied permission-he got tempo- 
rary violent possession, made forcible entry, and thus committed a 
forcible trespass. I t  may he, he was not a t  first a trespasser, but he 
became such as soon as he put himself in forcible opposition to the 
prosecutor. 

The instructions given the jury by the Court, were warranied (843) 
by the facts. 

There is no error. To the end tha t  the judgment may be affirmed, 
lct this opinion be certified to the Criminal Court. I t  is so ordered. 

No error. Affirmed. 

Cited: S. 21. Lau~son, 98 N.C. 762; S.  v. Gray, 109 N.C. 792; S.  v. 
Woodward, 119 X.C. 838; S. c.  Wehster, 121 N.C. 588; S. v. Tgndall, 
192 N.C. 561 ; S.  v. Flcmzng, 194 3 .C.  43; Freeman v. ,4ccepfance Corp., 
205 N.C. 258; 8. v. Goodson, 235 K.C. 179. 
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STATE T. &I. V. MIKLE. 

Variance-False Pretences-Indictment. 

1. Where the testimony of two witnesses for the State, tends to show a state of 
facts, in accordance with the charge in the bill of indictment, i t  is no 
variance because a witness for the defendant testifies to facts, which. if 
beliered, would make a variance. 

2. Where a bill of indictment for false pretences, charges that  the defendant 
unlawfully, knowingly, and designedly, with intent to defraud and cheat 
certain persons (naming them), falsely represented that he had an order 
for the delivery of soods, and that by means of such false representations, 
the defendant obtained goods; I t  zcas held.  that  the bill sufficiently 
charged the offence, and was good. 

3. In such case, it  is immaterial whether the order which the defendant pre- 
tended to have, is rerbal or m-itten. 

This was an r ~ ~ ~ c ~ n m n - T  for obtaining goods by false pretence, tried 
before Gmves, Judge, a t  Spring Term, 1886, of ASHE Superior Court. 

The indictment was as follows, to-wit: "The jurors for the State, 
upon their oath present, that Martin V. Mikle, late of the county of 
Ashe, a t  and in the county of Ashe, unlawfully and knowingly, devising 
and intending to cheat and defraud ,J. F. Motny and M. L. Motny, 
(trading under the name and style of Motny Bros.,) of their goods, 
money, chattels and property, did then and there, unlawfully, know- 

ingly and designedly, falsely pretend to J. F. Rilotny and M. L. 
(844) Notny,  that  Bob. B. Wilson had given to  him, the said Martin 

V. Mikle, an order to get goods from J. F. MoBny and &I. L. 
Alotny, trading under the name and style of Motny Bros., on the credit 
of him, the said Robert B. Wilson; by reason of said false pretence, J .  F. 
Motny and M. L. Motny, trading under the name and style of Motny 
Bros., did deliver to him, the said Martin V. Mikle, a lot of goods, 
to-wit: a pair of boots and other merchandise, to  the value of four 
dollars. lTThereas, in truth and in fact, the said Robert B. Wilson had 
not given the said Martin V. Mikle any order, either written or verbal, 
for said goods, as he, the said Martin V, Mikle, then and there falsely 
pretended, which said false pretence, he, the said Martin V. Mikle, 
then and there well knew to be false, by color and means of which said 
false pretence and pretences, he, the said Martin V. blikle, did then 
and there unlawfully, knowingly, and designedly, obtain from the said 
J. F. Motny and M. L. Motny, trading under the name and style of 
Motny Bros., being then and there the property of the said Motny 
Bros., the boots and other inerchandise as aforesaid, with intent to  
cheat and defraud the said LIotny Bros. to the great damage of the said 
Motny Bros., contrary to form of the statute, etc." 
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On the trial, " " " Motny, a witness for the State, testified that  the 
defendant came to  his store, and represented to him that  he, defendant, 
had obtained an order from one Wilson, to get goods on his-Wilson's 
credit; that  Wilson had told him--the defendant-to tell him-Motny 
-to let hinl-defendant-have some goods, and he-Wilson-would 
pay for thein. Tha t  he did let him have the goods on said representa- 
tion, and charged the goods to JTTilson. 

Wilson, examined by the State, testified that he did not give to de- 
fendant any order upon Motny Bros. for goods, as testified to by 
hfotny. That he had entered into a contract with defendant, to  have 
him make some shingles for him, and he had promised him to pay in 
goods, a t  the store of Motny Bros., when the shingles should have 
been made; that  a t  the time the defendant obtained the goods, (845) 
the shingles had not been made, and he had not authorized the 
defendant to get the goods on his credit. That  he understood that  the 
defendant had begun to  make the shingles, about three days after the 
goods were obtained, and made shingles enough to amount to  seven 
dollars and fifty cents. 

The defendant was examined in his own behalf, and admitted that  
he did not have an order, but said he told Motny Bros. that  he had a 
contract with Wilson, to make shingles, and that  he had an  understand- 
ing with T17ilson, that  he was to  be paid for the shingles in goods a t  
Motny's store; that he obtained the goods from Motny Bros., but sup- 
posed he was getting them on his own credit, and that  he afterwards 
made the shingles according to the contract. 

The jury found the defendant guilty, and he moved for a new trial 
upon two grounds: 

1st. That the facts set forth in the bill of indictment, does not con- 
stitute an offence under the statute. 

2nd. That  there was a variance between the allegations in the bill, 
and the proof. 

The motion for a new trial was overruled, and the defendant then 
moved in arrest of judgment, which was overruled by the Court, and 
the sentence of the law was pronounced against the defendant, from 
which he appealed. 

Attorney-General ,  for the  S ta te .  
S o  Counsel for the  defendant .  

ASHE, J. (after stating the facts). The first ground assigned for a 
new trial, is more properly to be considered under the motion for the 
arrest of judgment. 
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The second ground is untenable, for the testimony of Motny and 
Wilson, considered together, fully sustains the averments in the bill. 

There was no variance, unless the jury should have discarded the 
(846) testimony of both of those witnesses, and accepted that of the 

defendant, as the correct staterncnt of the transaction. If they 
had done so, then there was a variance, but the jury believed the testi- 
mony of the first t ~ o  witnesses, as is shown by their rerdict. The new 
trial was therefore properly denied on that ground. 

The first ground is the same as that urged in arrest of the judgment, 
that  the bill of indictment does not set forth such a state of facts, as 
constitutes the crime of "false pretence." 

The bill, we think, is well drawn, and contains all the averments 
necessary to constitute the offence of "false pretence." I t  charges tha t  
the defendant unlawfully, knowingly, and designedly, with intent to  
cheat and defraud Motny Bros., did falsely represent to them that  he 
had an ordcr from Robert JL7ilson to  obtain goods from them on the 
credit of eaid Tilson, and that by means of the false representation, 
he did obtain goods from them, and they were charged to Wilson. 

I t  could make no difference, whether the order which the indictment 
charges the defendant falsely pretended to have from Wilson, was 
verbal or written. If ,4 says to  B ,  "tell C to  let you hare  a pair of boots 
and charge to  me," it is as much an  order, as if A had written to  B to 
let C have the boots and charge them to  him. An order, according to  
Webster, is a "mandate;" "an authoritative direction." JjThen then, the 
indictment charges that  the defendant falsely represented that  he had 
an  order from Wilson to  obtain goods from Motny Bros., it was a false 
representation of a "subsisting fact," and when it was made to obtain 
goods from Motny Bros., and goods were thereby obtained, with intent 
to cheat and defraud Motny Bros., the criminal offence is properly 
made out. 

The rule is thus laid down by READE, Judge, in the case of State v. 
Phifer, 65 K. C., 321, "that a false representation of a subsisting fact, 
calculated to deceive, and which does deceive, and is intended t o  de- 
ceive, whether the representation be in writing or in words, by which 

one man obtains value from another, without compensation, is a 
(847) false pretence, indictable under our statute." State v. Eason, 86 

N. C., 674; State v. Mathews, 91 N. C., 635, and the decision in 
these cases is fully sustained by Mr. Bishop, in his work on criminal 
law. 

There is no error. Let this be certified to  the Superior Court of Ashe 
County, that  the case may be proceeded with, according to  this opinion 
and the law. 

KO error. Affirmed. 
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Cited: S .  v. Burke, 108 N.C. 751; S. v. Whedbee, 152 N.C. 780, 782. 

STATE T. DUNCAN C. HAPWOOD. 

Juror-Disqualification-Jfotion to Quash-Apt Time-Insanity 
a t  the Time of the Trial-Issues. 

1. The non-payment of taxes for the year preceding the first Xonday in Septem- 
ber. constitutes a disqualification to act as a juror. 

2. The objection to a grand juror, who acted in passing upon the indictment, 
based on such incapacity, taken in apt time and in proper manner, is fatal 
to the bill. 

3. The regular v a p  of making the objection, when the facts do not appear in 
the record, is by plea in abatement, and if i t  appears on the face of the 
record, by a motion to quash, but in this State the distinction has not been 
held to be important, and a motion to quash in either case is permitted. 

4. This objection inust be taken in apt tjme, or it  will be waired, and apt time 
is before the prisoner has pleaded. So, where on his arraignment, i t  was 
suggested that the prisoner was then insane, and an issue as  to his sanity 
a t  the time was submitted to a jury, who found the defendant insane and 
incapable of making his defence, which verdict was set aside, and the 
cause continued, and, a t  the next Term, motions to remove the cause to 
another county, and for a continuance, were made and refused, and then 
the motion to quash mas made. I t  xas  he ld ,  to be in apt  time. 

5. .A motion to remove a cause to another county, cannot be made until the 
party has pleaded, and the case is a t  issue. 

6. In such case, it  is not necessary for the prisoner to offer evidence of the 
disqualification, if the Judge holds that the motion is too late, and refuses 
it  on that  ground alone. 

7. Where, upon his arraignment, i t  is suggested that a prisoner is insane, and 
not capable of conducting his defence, the proper manner of procedure is 
to submit an issue to the jury, in order to ascertain this fact, and while 
there are  precedents for submitting the issue as to guilt a t  the samc 
the practice is disapprored. 

IKDICTMENT for forgery, tried before Clark, Judge, and a jury, 
at  September Criminal Term, 1885, of the Superior Court of 
WAKE County. 

The indictment on which the defendant was tried and convicted 

time, 

848) 

con- 
sists of one count, charging forgery, contained in a bill passed on by 
the grand jury, a t  June Term, 1884, of Wake Superior Court, and of 
two others, the first charging forgery, and the second the uttering of a 
forged order, passed on a t  July Term, 1885. These bills were consoli- 

707 
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dated by order of the Court, as authorized by the rulings in State v. 
Johnson, 50 N. C., 221, and State v. Watts, 82 N. C., 656. 

The trial came on a t  September Term, following, when the defendant 
being arraigned, and called on to answer the charge, the counsel appear- 
ing on his behalf, suggested to the Court his present insanity and in- 
ability to plead or make defence, and asked that a preliminary inquiry 
as to his mental condition be made before a jury. At a subsequent day 
during the Term, an issue was prepared and submitted to a jury, in this 
form: "Is the defendant, Duncan C. Haywood, sane, and capable of 
conducting his defence in the indictment?" The jury returned a verdict 
in the negative, and thereupon the defendant was ordered to be re- 
moved, and was conveyed, to the asylum for the insane near Raleigh, 
and committed to  the custody and control of the authorities thereof. 
On the next day, and on motion of the Solicitor for the State, the ver- 
dict was set aside, as being against the weight of the evidence-the order 
of commitment to the asylum recalled-and the defendant brought 

back. The cause was then continued to the next terln "without 
(849) prejudice," and a day certain fixed for the trial, the Judge giving 

notice to counsel, that  the two issues, as to  the defendant's men- 
tal  capacity to  manage his defence, and of his guilt, would be submitted 
to one and the same jury a t  the same time. 

At the designated day of the next Term, the cause was again called, 
and the same counsel acting for the defendant, asked for an order for 
its removal to  another county, upon an affidavit offered in its support, 
to which the Solicitor opposed a counter affidavit, upon the hearing of 
which, the Court found as a fact, that "the ends of justice did not 
require, and would not be promoted, by the removal," and denied the 
application. To  this ruling counsel excepted. A motion was then made 
for a continuance, which was also refused, and exception entered. 

Counsel then moved that  the bill found a t  July Term, 1885, be 
quashed, on the alleged ground that  a juror of the  grand jury which 
passed upon it ,  mas disqualified from acting as such, by reason of his 
not having paid his taxes for the preceding year-no affidavit accom- 
panying the motion to sustain it. The Court ruled tha t  the motion 
came too late, inasmuch as the defendant had been called on to answer 
the indictment a t  July Term, preceding-the preliminary issue of his 
present legal capacity tried-a verdict rendered and set aside-cause 
continued-and motions for removal and continuance made and refused 
a t  this Term. Counsel also excepted to this ruling. 

The Court thereupon directed the trial to  proceed, and the clerk to 
propound the usual inquiry t o  the defendant, who, in proper person, 
pleaded not guilty of the charge, and the jury were empanelled to  t ry  
the two issues: 
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"Is the defendant guilty or not guilty? 
"Is he now insane?" 
Passing by the many rulings to  which exceptions were taken during 

the progress of the trial, as not necessary to be considered in determin- 
ing the appeal, it is sufficient to  add that  both issues Rere found 
against the defendant, and the sentence of the Court having been (850) 
pronounced, the defendant appealed. 

dttorney-General, for the State. 
Messrs. Jos. B. Batchelor, T. C. Fuller and John Devereuz, Jr., for 

the defendant. 

SMITH, C. J. (after stating the facts). The authorities in this State 
fully settle these two propositions of law: 

1. The non-payment of taxes for the year preceding the first Monday 
in September, when the list is made of competent jurors, constitutes a 
disqualification to  act. The Code, Secs. 1722 and 1723; State v. Griffin, 
74 N. C., 316; State v. Watson, 86 N. C., 624. 

2. The objection to a grand juror who acted in passing upon the 
indictment, based on such incapacity, taken in apt time and in a proper 
manner, is fatal to  the prosecution. 

The regular and appropriate method of making the objection under 
the general practice, when the fact upon which it depends does not 
appear in the record, but is outside, and to be established by proof, is 
by plea in abatement, and if i t  does so appear, by a motion to  quash. 

I n  our practice, the distinction has not been recognized as important, 
and the motion to  quash has been held proper in either case. It has the 
sanction of the Court, in State v. Liles, 77 N. C., 496, where a grand 
juror was disqualified by reason of his having a suit pending and a t  
issue in the same Court, and for this personal defect, the indictment, 
on motion, was quashed. State v. Hayu'ood, 73 N. C., 437; State v. 
Griffin, 74 N. C., 316; State v. Barbee, 93 N. C., 498. 

And a plea in abatement for the same incapacity in one of the grand 
jurors, was sustained in State v. Smith, 80 N. C., 410, and it  was held 
not necrwary to  show that he participated in the action of the body in 
finding the bill. 

The objection, to be available, must be made in apt time, and (851) 
if not made in apt time, is deemed to have been waived, and can- 
not be taken a t  a later stage in the progress of the cause. I n  the present 
case, it was interposed upon the arraignment, and before pleading to 
the charge, which the Court held, for the reasons stated in the ruling, 
too late to  be entertained, and disallowed the motion. I n  this we think 
there is error. 
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The regular way of raising the question of the competency of the 
grand jury, in the words of BYNUM, J . ,  ('is not by a motion to quash, but 
by plea on the arraig~zment for trial." State v. Haywood, 73 N. C., 437. 

"The defendant is a t  liberty," says DILLARD, J., "to avail himself of 
any want of qualification in the grand jury, in whole or part, when 
called on to  plead." State v. Smith, 80 N. C., 410. 

'+If there be a defect in the accusing body," is the language of the 
same learned Judge in another case, decided a t  the same Term, "it is 
the right of the party indicted, by plea in abatement, or by motion to  
quash, to  avail himself of such defect; but it is required to be exercised 
a t  the earliest opportunity after bill found, which must be upon the 
arraignment, when the party is just called upon to answer." State v. 
Balrlulin, Ibid., 390. 

The prisoner moved to quash the indictment, after he had pleaded 
not guilty, for an alleged defect in the organization of the grand jury, 
and it was declared by the Court, ASHE, J., delivering the opinion, tha t  
"the objection came too late. It was not taken in apt time." State v. 
Blackburn, Ibid., 474. 

"The non-payment of taxes, is held to disqualify a grand juror, and 
a defendant may avail himself of such disqualification, by a plea in 
abatement, if filed in apt time. What is meant by apt  time is the 
arraignment of the defendant." State v. Watson, 86 X. C., 624. 

But whatever difference may be supposed to exist as to the two 
inetliods of raising the objection, they arc removed and the practice 
settled by statute, which provides, that  "all exceptions to grand juries, 

for and on account of their disqualification, shall be taken before 
(852) the jury is sworn and impanelled to  t ry  the issue, by motion to 

p u s h  the indictment, and if not so taken, the same shall be 
deemed to have been waived." The Code, Sec. 1741. 

This lam a t  once determines when the exception to a grand juror must 
be taken, and in what mode i t  must be done, or may be done. 

The defendant, when first called upon, did not plead to the charge, 
but on the suggestion of counsel appearing on his behalf, an inquiry 
was instituted before a jury, as to the defendant's mental condition, 
and legal capacity to conduct his defence and protect his own rights, 
and this preceded the entering of any plea to the indictment. The 
rendition of the verdict, in answer to this inquiry, and the subsequent 
order setting it aside, left the cause in the same plight and condition as  
before, and it was then continued, "ulithout prepdzce," that is, without 
impairing any of the legal rights of the accused as they then existed, 
and anlong them, must be included the right to  make the motion to 
quash. State v. Watson, supra. 
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The motion to remove was prematurely made, since no issue had then 
been made as required by law. State v. Reid, 18 N. C., 377; State v. 
Swepson, 81 N. C., 571. 

The overruled motion to continue, did not change the status of the 
prosecution, and hence, when again arraigned, the defendant had the 
manifest right to  raise the objection to the grand juror, and he should 
have been afforded an  opportunity to adduce proof of the alleged dis- 
qualifications, if such there was among the grand jury that  found the 
last bill. 

I t  was argued for the State, that no evidence was offered upon the 
point, and consequently none excluded to  the defendant's injury. But 
when the Judge decided that the motion came too late, he necessarily 
decided that  he would hear no evidence in its support, nor entertain the 
motion itself. The error consists in not giving an  opportunity for the 
introduction of any proof on the subject, when the motion was made 
in proper time. 

Again, it may be suggested, that as the two indictments were (853) 
found a t  different times, and by different grand juries, and the 
conlpetency of one only is called in question, the only effect of sustain- 
ing the motion, mould be to  quash the two counts constituting the last 
indictment, leaving the first undisturbed, and as the ~ e r d i c t  was gen- 
eral, the Court may proceed to judgment upon the unaffected count, 
not obnoxious to  complaint, the others being regarded as stricken out, 
as if they had been quashed. 

But this cannot be allowed. Evidence was introduced of another 
act of forgery, committed upon a different person by the defendant, 
and received as applicable to the charge of uttering, and tending to 
show a guilty knowledge of the false making of that uttered, and was 
confined to that  part  of the charge. I t  would have been incompetent 
to prove one forgery, by showing that  the accused had committed an- 
other, and this would have vitiated the trial of the single count con- 
tained in the original bill. The trial was not such as i t  would have 
been, had the last indictment been quashed and eliminated from the 
record, and the proofs would hare  been restricted, when confined to the 
single interpretation of an act of forgery. How far the jury may have 
been influenced by the admission of evidence, that  would not have been 
heard in the latter case, it is not our province nor in our power, to as- 
certain. It is sufficient to  say, that  evidence, incompetent to sustain 
the first charge, heard, and should not have been heard, if the 
motion to quash had prevailed. It is of the highest importance, that  
the rules of law should be observed in the adnlinistration of penal jus- 
tice, and tha t  every person accused of crime has all the safeguards pro- 
vided for the purpose of securing a fair and legal trial, to which those 

'ill 
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whose sanction is found in the experience of ages, so largely contribute. 
A right to  have a grand jury, competent under the law, to  pass upon 
the accusation preferred, is guaranteed to  all, and must be upheld. 

While we do not mean to decide that there was error in law, whic!l 
enters into and vitiates the verdict in submitting the double issue, as 
was done in this case, of present insanity and guilt, to  the same jury, 

for this course has been pursued in other trials, Rex v. Little, 
(854) Russ. and R., 430; Regina v. Soutlzey, 4 Foster & Fin., 864, cited 

in Buswell on Insanity, See. 461, and these furnish a precedent, 
it is most obviously fitting and proper that  the inquiries should have 
been separated, and that  the defendant's capacity to  enter upon a 
trial, should be determined before he is put upon the trial;  for the 
trial would amount to  nothing if the defendant has not the required 
capacity to defend himself against the charge. The very requirement 
to  answer, prejudges the case adversely to  the prisoner, and must have 
an unfavorable influence upon the jury, in passing upon the issue. Be- 
sides, the blending of the inquiries, by allowing evidence pertinent to  
one, and incompetent to  the other, notwithstanding the caution the 
Judge may give as to its consideration, may tend to confuse the minds 
of the jury, and to do injustice to the defendant. In  Stute v. Harris, 
30 N. C., 136, the preliminary inquisition was made by the jury as to  
the capacity of the prisoner, who from infancy had been a deaf mute, 
to understand and malie defence to the charge, and this course was ap- 
proved by the Court. In  commenting on cases cited in the opinion, 
BATTLE, J., says: ((We have stated these cases with more than usual 
particularity, because they set forth clearly, the true grounds upon 
which a deaf and dumb prisoner, whose faculties have not been im- 
proved by the arts of education, and who, in consequence thereof, can- 
not be made to understand the nature and incidents of a trial, ought 
not to be compelled to  go through, what must be to him, the senseless 
forms of such a trial. Whether arising from physical defect or mental 
disorder, he must, under such circumstances, be deemed not sane, and 
of course, according to  the great authority of Lord Hale, he ought 
not  to be tried." 

There must be a nen- trial of the criminal charge conta~ned in the 
indictment, while we see no sufficient reason for interfering ~ i t h  the 
finding upon the other, properly precedent in the regular order of pro- 
ceeding. The verdict simply cletermines the defendant's sanity a t  the 
time of the trial, but does not preclude a similar inquiry hereafter, if 

any sufficient basis for it is laid before the Judge, to warrant 
(855) its being submitted to a jury, of an insanity since supervening, 

and still existing. People v. Farrell, 31 Cal., 576. 

712 
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This will be certified, to the end that the verdict of guilty be set 
aside, with whatever was done since the erroneous ruling upon the 
motion to quash, and the cause proceed as upon the arraignment, in 
accordance I\-ith this opinion. 

Error. Reversed. 

Cited: Sellers v .  Sellers, 98 K.C. 17; S. v .  Hapgrave, 100 N.C. 485; 
S .  v .  Gardner, 104 N.C. 740; S. v.  Davis, 109 N.C. 781; S. v .  Flowers, 
109 K.C. 845; 8. v .  Fertilizer Co., 111 N.C. 659; S. v .  Ellsworth, 131 
N.C. 776; S. v.  Peoples, 131 N.C. 790; S. v .  Spivey, 132 N.C. 994; 
Shepard v. Telegraph Co., 143 X.C. 246; S. v. Khovry,  149 N.C. 455; 
S. v .  Sandlin, 156 N.C. 626; S .  v .  C'ruig, 176 N.C. 743; S. v .  Falkner, 
182 N.C. 797; S. v .  Levy ,  187 N.C. 585; Speas v .  Bank,  188 N.C. 527; 
S .  v .  Barkley, 198 N.C. 351; S. V .  Bracy, 215 N.C. 258; S. 0. Sullivan, 
229 9 . C .  253, 255, 256, 257; Miller v. State, 237 N.C. 49. 

STATE r. CATHERINE WOOD. 

City  Ordinances-Justice's Jurisdiction. 

A justice of the peace has jurisdiction to try misdemeanors, arising from ~ i o l a -  
tions of the ordinances of cities and towns. 

R l o ~ ~ o n -  to quash a warrant issued by a justice of the peace, heard 
on appeal by Clark, Judge, at the November Special Criminal Term, 
1885, of the Superior Court of WAKE County. 

The charge against the defendant, as set out in the warrant, was, 
that on the 29th day of September, 1885, within the corporate limits 
of the city of Raleigh, she unlawfully and wilfully violated sec. 3, ch. 
5, of the ordinance of the city of Raleigh, by saying to the prosecutrix 
in loud and boisterous language, '(You are a n ~ s t y  stinking scar-faced 
bitch." 

When the case was called for trial before the justice, the defendant, 
through her counsel, moved to quash the warrant, because the justice 
had no jurisdiction to issue it, and try the defendant for the offence 
charged in the warrant; the jurisdiction being exclusively in the Mayor 
of the city of Raleigh, as was held in the case of State v. Threadgill, 
and State 1;. Whi te ,  reported in 76 N. C. Reports. 

The motion was sustained, and the State appealed to  the (856) 
Superior Court, by the counsel representing the prosecution. 
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At the November Special Criminal Term, 1885, of the Superior 
Court for the county of Wake, before Clark, Judge, the defendant 
again moved to quash the warrant, upon the same ground as taken be- 
low, and the motion was sustained by the Court, from which judgment 
the State appealed to  this Court. 

Attorney General for the State. 
Mr. Daniel G. Fowle, for the defendant. 

ASHE, J. (after stating the facts). The case of State v. Threadgill, 
76 N. C., 17, and State v. White, 76 S. C., 15, were decided by the 
Court under the Act of 1871, ch. 195, which is the same as the pro- 
vision in Battle's Revisal, Ch. 111, secs. 30 and 31. 

By the Act of 1871, Sec. 1, the chief officers of all cities and towns, 
were endowed with the same jurisdiction and powers as had therefore 
been given to  justices of the peace, in criminal matters, except that  
such officer shall not take jurisdiction of any offence committed be- 
yond the limits of the  city or town, of which he was such chief of- 
ficer. 

And the second section provided, that "any person or persons violat- 
ing any ordinance of any city or town of the State, shall be deemed 
guilty of a misdemeanor, and be subject to the provisions of this chap- 
ter." 

TT'hat were the provisions of this chapter? They are none other 
than tha t  the mayor or other chief officer of the city or town, should 
have jurisdiction to  t ry  all criminal matters of which justices of the 
peace had jurisdiction, which might occur in the corporate limits of 
his city or town, and it was to this jurisdiction, that  any person vio- 
lating an ordinance of such city or town, was subjected by the sec- 
ond section of the act ;  and it was this provision in the second section 
of the act-"shall be subjected to the provisions of this Act"-that 

led this Court to decide in Threadgill's and White's cases, supra, 
(857) that  the mayor or chief officer of a city or town had exclusive 

jurisdiction of violations of the ordinances of cities or towns, of 
which they were chief officers. 

But when the act  of 1871 was carried forward into the Code, the 
words, '(and shall be subjected to the provisions of thls chapter," were 
omitted, so that the section read: "Any person violating an ordinance 
of a city or town, shall be guilty of a misdemeanor, and shall be fined 
not exceeding fifty dollars, or iniprisoned, not exceeding thirty days." 
There are no restrictive words. The very terms of the enactment, arz 
such as to confer jurisdiction upon justices of the peace, and our opin- 
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ion is, under this section of the Code, the justice of the peace had juris- 
diction, and it was error to  quash the warrant on that  ground. 

Let this opinion be certified to the Superior Court of Wake County, 
to  the end tha t  a procedendo may be issued to the justice before whom 
the case was pending when the warrant was quashed, tha t  the case 
may be proceeded with according to law. 

Error. Reversed. 

Cited: S. v. Smith, 103 N.C. 405; Board of Education v. Hendersun, 
126 K.C. 692; S. v. Joyner. 127 N.C. 542; S. v. Baskerville, 141 N.C. 
816; S. v. Wilkes, 233 N.C. 647. 

STATE v. POWELL WALKER. 

Appeal-Peace Warrant. 

1. No appeal lies from the order of a justice of the peace, requiring the defend- 
ant in a peace n-arrant to enter into a recognizance to keep the peace. 

2. In such case, upon appeal to the Superior Court, that Court has no power to 
discharge the defendant, but should dismiss the appeal. 

;\/lo~ron- to dismiss an appeal from a justice, ordering the defendant 
to enter in recognizances to keep the peace, heard before Graves, Judge, 
a t  Spring Tern?, 1884, of the Superior Court of BUNCOMBE County. 

Tn a peace warrant proceeding before a justice of the peace, 
the latter made an order requiring the defendant, with sureties, (858) 
to  enter into a recognizance in the sum of $200, conditioned tha t  
he would keep the peace, be of good behavior, etc. From this order 
he appealed to the Superior Court. In  that Court, the Solicitor for 
the State moved to  dismiss the appeal, which motion was over-ruled. 
The solicitor then suggested that  the prosecutor did not desire that  
the recognizance should be renewed or continued. Thereupon, thc 
Court gave judgment, that  the defendant be discharged upon the pay- 
ment of costs, from which judgment he appealed to this Court. 

Mr.  John Deverezcz, Jr., for the Stale." 
S o  counsel for the defendant. 

*The Attorney General, before his election, having been of counsel for the 
defendant, the Court called on Mr. Devereux to argue the case for the Rtate. 
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MERRIMON, J. (after stating the facts). This case is substantially 
like that  of State v. Lyon, 93 N. C., 575. KO appeal lay from the order 
of the justice of the peace, requiring the defendant with sureties to 
enter into recognizance to keep the peace. The Court ought, therefore, 
to have granted the motion to dismiss the supposed appeal. It ought 
not to  have made the order discharging the defendant, because the 
proceeding was not in the Superior Court. I t  remained before the 
justice of the peace to be proceeded in accordance to law. 

-The order discharging the defendant must be reversed, and an order 
entered dismissing the supposed appeal. 

To  tha t  end let this opinion be certified to  the Superior Court. I t  
is so ordered. 

Error. - .  Reversed. 

Cited: 8. v. Gregory, 118 K.C. 1199. 

STATE v. MARCUS ROPER. 

Undertaking on Appeal. 

An appeal will be dismissed, when the surety on the undertaking only justifies 
in the amount, and not double the amount, thereof. 

(859) INDICTMENT for retailing liquor, tried before Gudger, Judge, 
a t  Fall Term, 1885, of the Superior Court of MACON County. 

The defendant was convicted, and there was judgment against him, 
from which he appealed to this Court. He  was required to give a bond 
of fifty dollars on the appeal. He  gave a bond in the sum of fifty 
dollars, with one John Ingram as surety, who made oath that  he "was 
worth the sum of fifty dollars over and above all exemptions allowed 
by law, personal and real, and over all his debts and liabilities." 

When the case was called for argument in this Court, the Attorney 
General moved to dismiss the appeal, upon the ground that the bond 
or undertaking was not justified by the surety in double the amount 
specified therein. 

Attomey General for the State. 
X r .  C. M. Busbee, for the dejendant. 

ASHE, J. This has been so repeatedly decided by this Court to be 
an essential requisite in every undertaking on appeal to this Court, tha t  
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it is hardly necessary to  cite any authority. We therefore refer only 
to  the cases of Turner v. Quinrz, 92 X. C., 501, and Anthony v. Carter., 
91 N. C., 229. 

The appeal must be dismissed, and this certified to the Superior 
Court of Macon County, that  the case may be proceeded with according 
to this opinion and the law. 

Dismissed. 

STATE v. JACOB ROGERS. 

Abuse of Privilege-Evidence-Juror-Indictment-Setting 
Fire to MilLs-New Trial. 

1. I t  is the duty of the trial Judge to watch the course of the argument to the 
jury, and to see that no injustice arising from i t  is done to either the pris- 
oner or the State, and nothing appearing to the contrary, he is presumed 
to haTe done so. 

2 .dbuse of pririlege in the argument to the jury, is nerer ground for a new 
trial, except when it  is gross, and probably injured the complaining party, 
and mas not properly checked by the trial Judge. 

3. Where a new trial was asked on the gronnd that  one of the jurors who sa t  
on the trial of the case became insane very shortly after the verdict was 
rendered, and so might be supposed to hare  been insane mhile acting as  a 
juror. the matter is entirely in the discretion of the trial Judge, in the 
absence of any finding of fact that  the juror was insane mhile on the jury. 

4. An indictment for burning a mill, under The Code, sec. 983, as amended by 
the Laws of 1883, ch. 66, need not allege that  the prisoner set fire to the 

mill with the intent to injure some particular person. 

IK-DICTMEXT for burning a mill, tried before Gilrner, Judge, (860) 
and a jury, a t  Fall Term, 1885, of the Superior Court of CHAT- 
HAM County. 

On the cross-examination of one C. G. Howard, a material witness 
for the State, he IT-as asked, in order to  impeach him, if on one occasion, 
one Wiley Ellis' pocket book was not found in his boot leg. The wit- 
ness answered that it was, and on being asked how it came there, 
said, "ask X r .  Ellis," and refused to answer further. 

I n  the closing argument for the State, counsel asked, why did not 
the defendant produce Wiley Ellis, and show that the witness had 
stolen his pocket book, if such was the fact. Counsel for the prisoner 
interrupted the counsel addressing the jury, and asked him to state 
to the jury, that  the defendant had no right to introduce this evidence, 
because it was incompetent. The counsel for the State refused to  do 
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so, but proceeded to argue that  the defendant had the right to 
(861) introduce this evidence. 

The counsel for the defendant then handed uu to  his Honor a 
written prayer for an instruction to the jury, tha t  the defendant could 
not have introduced this evidence, to  which his Honor said that he did 
not think it necessary to  take notice of it, and that  the prayer for in- 
struction came too late, and did not notice it in his charge. After 
verdict, the defendant moved for a new trial, among other grounds, 
because one of the jurors who sat upon the trial, had become insanc, 
and that from the development of the msanity so soon after the ren- 
dition of the verdict, the defendant believed that  the juror was insane 
during the trial. When this juror was called into the box, he had 
been challenged for cause, and after examination, had been accepted 
by the defendant, but mental unsoundness was not then suggested. 

His Honor refused the motion, and from the judgment on the verdict 
of guilty, the defendant appealed. 

Attorney-General and Mr. John Manning, for the State. 
S o  counsel for the defendant. 

A~ERRIMON, J. The witness for the State sought to be impeached 
by cross-examination, might have declined to answer the questions 
asked in respect to  the pocliitt-book, because they tended to  expose 
him to a criminal prosecution. He, however, chose to  answer them, 
and his admissions tended very strongly to prove that  he had stolen 
the pocket-book, as implied by the qucstions put to him, and the pris- 
oner got the benefit of that  discrediting fact. 

The question suggested to the jury, aryuendo, by the counsel for 
the State in the course of his argument, of which complaint is made, 
was not strictly a proper one, but any possible undue weight it may 
have had upon the minds of the jury, was sufficiently counteracted 
by the interruption a t  the time, made by the prisoner's counsel. I t  
seems the Court thought so, and hence it declined to  comment to the 
jury on a matter, a t  most, of slight importance. It was the duty of 

the presiding Judge to watch the course of the argument to the 
(862) jury, and see that no injustice arising from it was done to  the 

prisoner or the State, and it must be presumed, nothing to  the 
contrary appearing, that  he did so. The abuse of privilege of counsel 
in the argument to the  jury, is never ground for a new trial, except 
when such abuse was gross, and probably injured the party complain- 
ing, and was not properly checked and corrected by the Court. The 
supervision of the trial, including the argument to  the jury, rnust be 
left largely to the sound discretion of the presiding Judge. State u. 
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Suggs, 89 N. C., 527; State v. Bryan, Ibid., 531; State v. L>avis, 92 
N. C., 764. 

The juror supposed to  have been insane, was duly chosen and sworn. 
It ia not found as a fact, nor does it appear in evidence before the 
Court, on the motion for a new trial, that he was insane while he sat 
as a juror on the trial. The prisoner simply inferred that  he was, be- 
cause he became so very shortly afterwards. If he became insane, as 
suggested, this was a matter properly addressed to  the Court, upon a 
motion for a new trial, to  be granted or refused in its sound discretion. 
It was not an error to  refuse to grant it that  can be corrected in this 
Court;  certainly not, in the absence of the fact to be found by the 
Court, that the juror was insane while sitting on the trial. 

On examination of the record, we a t  first thought the indictment de- 
fective, in that  it fails to charge that  the prisoner set fire to the mill, 
with intent "to injure or defraud" some person. But we find tha t  
the statute, (Acts 1885, ch. 66) ,  repeals so much of the statute, (The 
Code, Sec. 985. sub-section 6 ) ,  as made such allegation necessary. 

There is no error. To  the end that  further proceeding may be taken 
in the action in the Superior Court according to  law, let this opinion 
be certified to  that Court. It is so ordered. 

No error. Affirmed. 

Cited: Goodman v. Sapp, 102 N.C. 483; X. v. Massey, 103 K.C. 361 ; 
S. v. May,  118 N.C. 1205; Mnney v. Greenwood, 182 S . C .  584. 

STATE T. CHARLES JOHNSON. 

Jurisdiction-Punishment. 

1. h simple assault, in which no deadly vTeapon is used, and Lo serious bodily 
harm done to the prosecutor, is within the jurisdiction of a justice of the 
peace. 

2.  Where an indictment charges an offence of which the Superior Court has 
jurisdiction, but the conviction is for a less offence, the Snperior Court, 
haring once obtained jurisdiction, can proceed to judgment for such less 
offence. 

3. In conrictions for simple assaults, where there is no intent to commit rape, 
and no deadly weapon used, and no serious bodily harm done, the pnnish- 
ment is limited to a fine of $50, or imprisonment for thirty days. 

4. The Court has no power by its judgment, to direct that  the defendant shall 
be hired out by the county authorities, but it  can only authorize this to be 
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done, under such rules and regulations as may be prescribed by the com- 
missioners. 

5.  So, where a defenclant was indicted for a n  assault with an intent to commit 
rape. and agreed to a rerdict for simple assault;  I t  %as he ld ,  that the 
Superior Court had jurisdiction to pass sentence, but that  it  could not 
imprison for twelve months, and order the county commissioners to hire 
the prisoner out. 

6 .  In  such case, the prisoner is not entitled to a new trial, but only that the case 
be remanded. in order that a proper judgment may be passed. 

(863) INDICTMENT for an assault with intent to  commit rape, tried 
before Meares, Judge, and a jury, a t  December Term, 1885, of 

the Criminal Court of MECKLENBURG County. 
After the evidence for the State had closed, the defendant offered to 

submit to a verdict for a simple assault, which was agreed to by the 
State. Thereupon, the verdict was so entered, and the Court sentenced 
the defendant to imprisonment in the county jail for twelve months, 
and that he hired out by the county commissioners. 

From this judgment the defendant appealed. 

Attorney General, for the State. 
Mr. TV. P. Bynum, for the defendant. 

(864) MERRIMON, J. The charge in the indictment, is that of as- 
sault with the intent to commit ram.  The defendant. how- 

ever, was only convicted of a simple assault. No deadly weapon was 
used, nor was any serious damage done to the prosecutrix. So that  
the offence committed, was one within the jurisdiction of a justice of 
the peace, and the offender might have been prosecuted in that juris- 
diction. 

As, however, the indictment charged an offence in its nature em- 
bracing an assault, within the jurisdiction of the Criminal Court, that, 
Court obtained jurisdiction, and although the conviction was for the 
less offence, the Court being one having general jurisdiction of crim- 
inal offences, retained jurisdiction over the less offence, and had 
authority to  proceed to judgment in that respect. The verdict of guilty 
of the less offence, did not have the effect to  oust jurisdiction of the 
Court. State v. Reaues, 85 X. C., 553; State v. Ray, 89 N. C., 581; 
State v. Speller, 97 N. C., 526. The Court therefore had jurisdiction. 

But we think there is error in the judgment, because, as the jury 
in effect found that there mas no intent to commit rape, the offence 
was not aggravated by the existence of such fact, and because it ap- 
peared that  no deadly weapon was used, and no serious damage was 
done, and further, that the defendant was a boy under fourteen years 
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of age. The statute, (The Code, Sec. 987,) expressly provides that in 
such cases the punishment should not exceed a fine of fifty dollars, or 
imprisonment for thirty days. I t  should be observed, that the de- 
fendant was only convicted of a simple assault, unattended by the dis- 
tinguishing cause of aggravation mentioned. The statute just cited, 
is general, and applies in such cases, in all jurisdictions. This case 
is different in respect to the manner of punishment, from that of 
State v. Watts, 85 N. C., 517. 

The judgment is, that the defendant shall be imprisoned for twelve 
months, "and that he be hired out by the county commissioners." This 
order seems to have been made inadvertently. I t  1s not the province 
of the Court, to  direct that the defendant be "hired out," but to  author- 
ize the commissioners to  do so, under rules and regulations to 
be prescribed by them. The Code, Sec. 3484. State v. iVorwood, (865) 
93 N. C.. 578. 

There is therefore error. The defendant is not entitled to a new 
trial, but to have such judgment as the law allows, entered against 
him. To that end let this opinion be certified to  the Criminal Court, 
according to law. It is so ordered. 

Modified. 

Cited: S. v. Sneed, 94 S .C .  809; S. v. Pearson, 100 N.C. 415; S. v. 
Albertson, 113 N.C. 634; S. v. Stafford; 113 K.C. 637; S. v. Taylor, 
124 K.C. 803; S. v. Hight, 124 N.C. 846; S. v. Battle, 130 N.C. 656; 
S. v. Young, 138 K.C. 572; S. v. Williarrzs, 185 N.C. 689; S. v. 
Palmer, 212 N.C. 13. 

STATE v. ALLISON SPEAKS. 

Jury-Challenge to the Array-Expert-Deadly Weapon- 
Judge's Charge-Abuse of Privilege. 

1. h challenge to the array can only be taken, when there is partiality or mis- 
conduct in the sheriff, or some irregularity in making out the list. 

2. Where the sheriff returned to a writ for a special venire that  he had not 
suinmoned one of the jurors because he mas dead, and that he had not 
snnnnoned three others, because they could not be found: I t  was held, no 
ground for a challenge to the array. 

3. A physician who qualifies himself in other respects, is not precluded from 
testifying as  an expert, because he has not been examined by the State 
Board of Medical Examiners. 
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1. Where a nitness is aslied with a view to corroborate, whether he has not 
made the same statement before being examined, he may testify that  he 
has made the same statement before going on the stand, but he cannot tell 
other things said in the same conversation, which were not brought out 
on the Erst esa~nination. 

J. What was the instrument used to occasion the death, is a question for the 
jury : whether or not it is a deadly weapon, is to be decided by the Court. 

6. I t  is not error in the trial Judge, to refuse an instruction not warranted by 
any view of the case, nor should he give a charge which involves a mere 
abstract proposition of law, not raised by anx evidence in the case on trial. 

7. Where the bill charged that the killing was done with a rock, and the Judge 
charged the jury that if the Billing was done with a rock, o r  other missile, 
etc.; I f  was held,  not to be error, as i t  is immaterial whether the killing 
was done with the weapon charged in the bill, or with some other instru- 
ment of the same nature and character. 

8. An exception that the prosecuting attorney used improper language and 
arguments in his address to the j u q ,  will not be considered, when it  is 
not made until after the rerdict was rendered. 

(866) INDICTMENT FOR MCRDER, tried before Montgomery, Judge, a t  
Fall Term, 1885, of IREDELL Superior Court. 

The prisoner was charged with the murder of Noah Mason, in the 
county of Iredell, on the first day of February, 1885. 

At the request of prisoner's counsel, one hundred names of jurors 
were drawn from the jury box of said county, in accordance with the 
provisions of Section 1739 of The Code. A writ of venire was issued 
to the sheriff of said county, who made due return thereof, tha t  he had 
summoned all the persons named therein, except four, and as to  them, 
he returned tha t  one was dead, and the others were not to  be found. 
All the jurors answered to  the  call except these four, and on the fail- 
ure of these four to answer, the prisoner challenged the array, and as- 
signed for cause, the failure of these four to answer, and the sheriff's 
return. The challenge was overruled, and the prisoner excepted. The 
jury mas obtained before the prisoner exhausted his peremptory chal- 
lenges. 

On the trial, the following is the substance of the material parts of 
the testimony : 

Thomas Rednian, a witness for the State, testified tha t  he knew de- 
ceased-lived a mile from him-he was dead-saw him when he was 
knocked down; it was between his, witness's house, and Allison 
Speak's; he and the prisoner had had a quarrel about seven and a half 
cents, which the m-itness owed him-prisoner cursed him-witness told 
him if he would go off, he would pay him; prisoner continued to  
curse him; he saw the prisoner no more until up in the road, he com- 
menced cursing witness-they quarrelled am-hile, and prisoner went up 
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the  road. Lee Shoemaker came up, and he, witness, Jim Prat t ,  
and the deceased, were standing together, not three steps apart, (867) 
when the rock was tlirown; i t  was not more than half an hour 
after he had last seen the prisoner, before the rock was thrown; the 
rock knocked the deceased down; it hit him over the  eye, and he got 
up and said, "Oh Lord!"-and as he was getting up more rocks were 
thrown; prisoner had said when he was cursing witness, that  he mould 
whip him or die. Witness had been threatening to whip Speaks; he 
went next morning to where the deceased had been knocked down, and 
got the deceased's hat, and found a rock beside it. "It was a sorter 
long flint rock, weighing one and a half or two pounds-it was burst 
in three pieces, and on putting the pieces together, they fitted. There 
were no more rocks there, except where he threw them." 

James Pratt ,  a witness for the State, testified that the prisoner and 
Thos. Redman had had a fuss a t  the election ground tha t  day, and he, 
the deceased, Thomas Redman, and Lee Shoemaker, were returning 
together from the election ground; the prisoner came up behind them 
cursing-said he could whip any man in the crowd. He swore "he 
would whip Redman tha t  night or die." Redman said he wouldn't. 
About that time, Jasper Smith camc up, and said, "Is there anybody 
tha t  wants to  fight?" Witness said, "No, or there would have been a 
fight before now." Smith jumped off his mule and made a t  prisoner, 
who ran, and i t  was only a few minutes after prisoner ran off, before 
the rock was thrown. There were four rocks tlirown altogether, and 
he could have touched all the parties when the rock was thrown. He 
heard a noise, and went out in that  direction, and saw the bulk of a 
man, about twenty steps off, running, but could not tell who it was. 
H e  saw the rock next morning; it was broken into two pieces, and 
would weigh two or three pounds. Mason died in five days after he 
was struck. He  also testified that  the prisoner was five feet five 
inches high, and Thomas Rednlan much higher and stouter. Thai, 
he heard a pistol fire in the direction of the lane, before the difficulty, 
and heard the rock strike Mason. 

Lee Shoemaker, examined by the State, testified tha t  a little (868) 
after sun-doxn, he left the election ground; that  he, Redman, 
Prat t ,  and deceased being together, saw a man sitting on a log; lie 
went up to him, and found it Tvas the prisoner. He said the crowd was 
against him. A quarrel conimenced between him and Redman, and he 
saw the prisoner pick up a piece of rock. Witness and deceased went 
on, and mere soon joined by Redman and Prat t ,  and Mason was 
knocked down by something, and said, "Oh, Lord." About that  time 
he heard the second rock, or something, hit a limb over his head, and 
tha t  neither he, Redman nor Pra t t  threw the rock. 

723 
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Jasper Smith testified, that he did not throw the rock a t  deceased; 
that  he heard the parties quarreling-went to them, saw deceased, J im 
Prat t ,  and Thomas Redman. Redman had off his coat, was talking 
loud and abusing the prisoner. Witness said, "Boys, if you are going 
to  fight, why don't you do it?" Prisoner was eight or ten steps up 
the road. Witness said, "Are three of you afraid of one man?" Red- 
man said, "he won't fight, every time we go to  him he runs." Wit- 
ness went towards prisoner, and he ran, and witness left in a few min- 
utes. 

G. W. Holler, witness for the State, testified that  he saw the pris- 
oner the next morning after the difficulty, and he said if Mason was 
knocked down, he reckoned i t  was a mistake in throwing the rock. 
A day or two afterwards, he was a t  the house of witness, and said that  
he was accused of throwing the rock, but was innocent. Witness said 
to him, "If I was guilty, I would take one of those horses and leave," 
but he made light of it, and said, "he mould come out of it for twenty 
dollars." 

One Nlayberry, another witness for the State, testified that he had 
prisoner in his custody, and he slipped off, and he never saw him again 
until here in Court. I t  was thick dusk when he got honie from the 
election ground; saw the prisoner in the road; he appeared to  be drink- 
ing, and was staggering about; that  he heard the quarreling up the 
road, but heard a pistol fire as he was leaving the election ground. 

When he put up his horse, he could distinguish the bulk of a 
(869) horse twenty-five yards, but could not have told a man twenty- 

five yards. He went to the place where deceased was knocked 
down next day, and saw sonie scattering rocks. 

Dr .  JJThite was then examined for the State, and testified that  he 
was a practicing physician; had been practicing for twenty months; 
had attended one course of lectures, and had practiced in surgery, and 
had sufficient learning to form an opinion upon the branches of his 
profession, but tha t  he had not been examined by the State Board of 
Medical Examiners. The prisoner objected to his testimony, on the 
ground he had never been examined by the Board. The objection 
was overruled, and the prisoner excepted. The witness then testified 
that  he had been called to see the deceased on the Thursday after he 
was knocked down on the Tuesday previous. He  examined the wound, 
which was over the left eye. I t  was a compound fracture of the frontal 
bone, and the wound caused the death of the deceased. The de- 
ceased mas not rational from the time he saw him. 

Mason, the father of the deceased, mas next examined in behalf of 
the State, who stated that  he saw the deceased the next morning afte:. 
he was hurt, lying by the roadside on the mountain, about 11 o'clock. 
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H e  was unable to  get up, but was in his right mind. He  said he was 
going to die; tha t  Allison Speaks had thrown a rock a t  Thomas Red- 
man, and hit him; he saw Allison when he threw. Allison and he had 
never had a word; that  he, Thomas Redn~an,  J im Prat t ,  and Lee 
Shoemaker, were standing together; he saw a man squatting in the 
fence corner; that  he stooped down, and was looking a t  him through 
the "element" light when he was knocked down, and i t  was Allison 
Speaks. 

Elihu Speaks testified, on the part  of the State, that  he heard the 
prisoner say, after the difficulty, that he had to leave the road, he 
could not fight the crowd. Witness asked him who threw the rock, and 
he said he did not know, but i t  did not hit the man it was 
thrown at.  (870) 

Adly Hardin was examined for the defense, and testified that  
the deceased came to his house after dark, on the night he was hurt. 
Witness asked him who did it, and he said he didn't know. 

Several witnesses for the defence, testified tha t  they saw the de- 
ceased two or three times after he was hurt, and thy  didn't think he 
had any sense. 

The prisoner was then examined in his own behalf; gave a long 
account of the quarreling between himself and Redman-said he had 
been drinking off and on all day, but recollected what occurred; he did 
not know anything about deceased being knocked down, and made a 
general denial of those parts of the conversation with him, as testified 
to by the State's witnesses, which mere prejudicial to him. 

Mrs. Mayberry, a witness for the prisoner, testified tha i  after her 
husband came from the election, she heard the fuss, and went up to  
the stable where he was-heard the quarreling-"heard some one ac- 
cuse another of stealing-reply-damned lie-some one said that  
won't do-heard two licks-went to the house-there was a crowd a', 
the house, counting the votes." On cross-examination, she said she was 
not certain she heard any licks, but they sounded like licks. On re- 
direct-examination, she was aslied if she had made the same state- 
ment to anybody else, that  she had testified to here? The Solicitor ob- 
jected, and stated he had not, and did not intend to  impeach her. 
The Court overruled the objection, and permitted the witness to 
answer the question, and she replied that  immediately after the oc- 
currence, she had told her husband the same thing, and she went on to 
state, tha t  she had told her husband that  she thought some one was 
killed. but this latter part  of her statement was held to  be unimportant 
and was excluded, but the Court admitted the rest. The prisoner's 
counsel excepted to this ruling. 
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The prisoner's counsel asked the following written instructions: 
1st. The killing of the deceased not being admitted in thi5 

(871) case, it is necessary for the  jury to be satisfied from the 
evidence, beyond a reasonable doubt, that  the deceased was 

killed by the prisoner, before they can convict him of any offence. 
2nd. That  from the size and shape of the rock, alleged by the State 

to have been thrown by the prisoner a t  the deceased, and the manner 
and distance from which i t  was thrown, the Court cannot say as a mat- 
ter of law, that  it was a deadly weapon, but must leave that  with the 
jury as a matter of fact. 

3rd. That  if the jury believe tha t  the deceased was slain in a sud- 
den quarrel and hot blood, without previous malice, the prisoner would 
only be guilty of manslaughter, though they should believe that he 
killed the deceased. 

4th. That  if the jury believe that the prisoner killed the deceased, 
and that he intended to strike Redman, and not the deceased; if 
the assault upon Redman had been only manslaughter had he killed 
Redman, then it would be manslaughter as to  the killing of the de- 
ceased. 

5th. That  if the jury believe tha t  the  prisoner threw the rock tha t  
killed the deceased, and only intended to  frighten or punish Redman, 
and did not intend to kill him, or do him great bodily harm, and 
the missile thrown was not a deadly weapon, then the prisoner would 
only be guilty of manslaughter. 

6th. That  a weapon might be a deadly weapon, when used on a 
small or feeble man, that would not be a deadly weapon when used on 
a large or powerful man. 

The Court declined to give these special instructions, except so far 
as they are contained in his charge to  the jury. The charge of the 
Court was given a t  considerable length. 

The first instruction asked by the prisoner, was substantially given 
by the Court as follows: "Has the State satisfied you beyond a rea- 
sonable doubt, that  the deceased's death was caused by a wound re- 
ceived on the night of the 4th of Xovember, 1884, as charged in the  
indictment, and that the prisoner a t  the bar threw a rock or other 
missile m-hich inflicted the wound? I f  the State has failed to  satisfy 

you of either of these facts, then it is your duty to  acquit the 
(872) prisoner. 

The Court declined to give the second instruction asked, and 
charged the jury upon that  point, "that a rock weighing one and a 
half pounds, if thrown by the prisoner, is a deadly weapon." 

The Court gave the third instruction asked, almost in the very lan- 
guage of the instruction as prayed for. 
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I n  lieu of the fourth instruction asked, the Court charged the jury: 
"If the State has fully satisfied you, that  the prisoner got a rock weigh- 
ing one pound, or a pound and a half, with the  intention of throwing 
it a t  Thomas Redman, with the intent to kill him, or do him some great 
bodily harm; concealed himself and threw the rock a t  Rednian, with 
the intent to  kill him or do him some great bodily harm, and missed 
R e d n ~ a n  and hit the deceased, and thereby kilied him, it would be 
murder, and i t  would be your duty to convict." 

The fifth instruction asked, was given by the Court in the very lan- 
guage of the instruction as prayed. 

The sixth instruction was refused, and instead thereof the Court 
charged: "If the State has fully satisfied you, tha t  the prisoner threw 
a flint rock, weighing a pound and a half, or two pounds, (which the 
Court charged you was a deadly weapon,) a t  'I'homas Kedman, or a t  
deceased, or a t  any one standing in the crowd with the deceased, or a t  
the crowd, a t  a distance of twenty steps or less, and thereby killed the 
deceased, it would be murder, unless there were circumstances of miti- 
gation, extenuation or excuse, and if there were such circumstances, the 
burden would be on the defendant to  establish them to  the satisfactioq 
of the jury. 

The Court concluded its charge as follows: "The jury can render one 
of three verdicts in this case. If the State has failed to satisfy you be- 
yond a reasonable doubt, either that  the deceased died from the wound 
inflicted on the night of November 4th, 1884; or, if the State has failed 
to  satisfy you beyond a reasonable doubt, that the prisoner threw the 
rock, or other missile, which inflicted the wound, it is your duty 
to acquit the prisoner; and if the State has satisfied you beyond (873) 
a reasonable doubt that  the prisoner threw the rock, or other 
missile, which inflicted the wound of which the deceased died, it is your 
duty to convict him, either of murder or manslaughter, as you may find 
under the instructions already given." 

The prisoner excepled to the refusal of the Court to  give the special 
instructions asked, and to the charge as given. The jury rendered a 
verdict of guilty. There was a motion for a new trial, upon the ground 
of the exceptions heretofore talien, and upon the further ground, that  
the Solicitor had abused the privilege of an attorney, in his address to  
the jury-the objectionable portions of which are set out at  great 
length in the statement of the case. 

Attorney-General, for the Atate. 
Mr.  R. F .  Armfield, for the defendant. 
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ASHE, J., (after stating the facts). The first exception taken by 
the prisoner, was to the ruling of the Court in disallowing his chal- 
lenge to the array. But there was no error in that-for a challenge to 
the array can only be taken when there is partiality or n~isconduct in 
the Sheriff, or some irregularity in making out the list. Wharton's Am. 
Cr. L., Sec. 2946. There was here no default in the Sheriff. One of 
the persons named as jurors could not be summoned, because he was 
dead, and the other three could not be summoned, because they could 
not be found. The Sheriff returned these facts. What more could he 
do? 

The second exception was to the Court's overruling the prisoner's 
exception to  the admission of the testimony of Dr.  White, as an ex- 
pert, and this cxception is put wholly on the ground tha t  he had 
not been examined by the State Board of Examiners. This is a vir- 
tual admission of his competency, except for that.  

On his preliminary examination, he clearly qualified himself 
(874) to  testify as an expert, under the rules laid down by this Court 

I n  several cases, notably in State v. Sheets, 89 N .  C., 543; State 
v. Cole, a t  this Term: and we know of no rule of evidence or of law, 
that would exclude his testimony, because he had not been examined by 
the Examining Board, when he has shown himself to be otherwise 
qualified. 

The third exception was to the ruling out of what Mrs. Mayberry 
said to her husband, about some one being killed. There was no 
error in that. I n  her examination in chief, she stated that she 
heard some quarreling, and something that  sounded like two licks, 
but said nothing about any one being killed, and on re-direct exam- 
ination, she was asked, after objection by the Solicitor, if she had 
made the same statement to  anybody else, and she said she had 
told it to her husband, and told him that  she thought some one had 
been killed. This was properly ruled out, because she had made no 
such statement on her examination in chief. It did not amount to 
anything in any view of the case. What she thought, could not pos- 
sibly have affected the minds of the jury in the least, and i t  is always 
better to  rule such immaterial questions in favor of the defendant in 
criminal actions. To do otherwise, only gives the defendant grounds 
of appeal, and often has no other effect than to delay and obstruct 
the course of justice. 

The fourth exception was to the refusal of the Court to  give the 
special instructions asked. We are unable to discover any error in 
the rulings of the Court upon the instructions prayed by the prisoner. 

The first instruction was given. The second instruction was properly 
refused. What  was the instrument used in inflicting the mortal 
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wound, m-as a question for the jury, and if they should find it was 
such a stone as that described by the witnesses, then it  was a question 
of law to be decided by the Court, whether it is a deadly weapon or 
not. State v. West, 51 N. C., 505; State v. Collzm, 30 N. C., 407. 

The Court gave the third instruction as prayed for. 
There mas no error in refusing the fourth instruction. The ex- (875) 

ception is predicated upon the assumption, that if the prisoner 
in throwing the rock, had killed Redman instead of Mason, it ~vould 
have been only manslaughter, and consequently, if in throwing it a t  
Redman, he struck and killed the deceased, it mould still be only man- 
slaughter. But according to the evidence, if he had struck and killed 
Redman, under the circumstances of the case, i t  would have been mur- 
der; for there was no fact proved, that tended to excuse or mitigate 
the act, even if Redman had been the victim instead of the deceased. 
The instruction given by the Court in reference to that exception, was 
without error, and well warranted by the facts of the case. 

The sixth instruction asked was, "That a weapon might be a deadly 
weapon, when used on a small or feeble man, that would not be a 
deadly weapon when used on a large and powerful man." 

This instruction ought not to  have been given, and was properly re- 
fused, for there was no evidence to  which it applied. There was n s  
evidence that  the deceased was a small or feeble man; for aught that  
appears, he may have been a very stout and powerful one. The in- 
struction involves a mere abstract proposition, which the Court is not 
bound to give, and in fact should not give. State v. Martin, 24 N. C., 
101; Walker v. Baxter, 23 N. C., 203. 

It was further contended by the prisoner's counsel, that  there was 
error in that part of the charge of the Court, in which it was said: "If 
the State has fully satisfied you, that the prisoner a t  the bar threw a 
rock, weighing one pound, or one pound and a half, or other missile, 
intending to do great bodily harm to Thomas Redman or to  the de- 
ceased, and the deceased was stricken with the rock or other missile, 
and thereby killed, he would be guilty of murder, though he did not 
intend to kill either." I t  was insisted that it should have been left 
to the jury to determine whether the wound given the deceased was 
inflicted with a rock or other missile, and if with some other 
missile, whether it was clearly calculated to do great bodily (876) 
harm, for the counsel contended, that if inflicted with a missile 
not calculated to  kill, or do great bodily harm, it could not, upon the 
authorities cited by him, be murder, although there mas no provo- 
cation. But we are of the opinion, that the facts of this case, do not 
warrant the application of the principal. Upon the authority of State 
v. Gould, 90 9. C., 658, and the authorities there cited, it could make 
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no difference whether the mortal wound was inflicted with a rock, as 
charged in the indictment, or with "some other instrument of the 
same nature and character, when the method of the operation is the 
same." Thatever  was the instrument used in this case, it was one 
thrown a t  the deceased, and was of such a deadly character as to  
break his skull and cause his death. I t  must necessarily have been of 
such a nature as to  be a deadly weapon, or one calculated to  do great 
bodily harnl. But there was no evidence i11 the case, tending to show 
that  the missile thrown was one of a nature not calculated to  produce 
death or great bodily harm. All the evidence in the case pointed directly 
to the rock, weighing from one pound, to a pound and a half, with 
which the deceased was stricken, and the jury were well warranted by 
the evidence, in finding that the deceased was stricken with the rock, 
which caused his death, and that  being so, the Court committed no 
error in charging them, that  under such circunlstances, the prisoner 
was guilty of murder. 

The last exception taken by the prisoner, to the abuse of privilege 
by the Solicitor in his argument to the jury, was only taken after ver- 
dict, and it has been repeatedly decided by this Court, that  such an 
exception, taken after verdict, is too late, and cannot be sustained. 
State v. Suggs, 89 N. C., 531 ; Horah v. Knox, 87 N. C., 483. 

There is no error. Let this be certified to the Superior Court of Ire- 
dell County, that  the case may be proceeded with in conformity to 
this opinion, and the law of the land. 

No error. Affirmed. 

Cited: S. v. Hensley, 94 N.C. 1028; S. 2). McMahan, 103 N.C. 382; 
Moore v. Guano Co., 130 X.C. 231; S. v. Parker, 132 N.C. 1016; S. 11. 

Tyson, 133 N.C. 696; S. v. Mincher, 172 N.C. 898; S. v. Lewis, 177 K.C. 
558; S. v. Levy, 187 S . C .  584; S. v. Stewart, 189 N.C. 348; S. v. Steele, 
190 K.C. 509; Butler v. Ins. Co., 196 N.C. 205; S. v. Dixon, 215 N.C. 
440. 

STATE r. ALICE CRENSHAW. 

Town Ordinance-Penalty. 

1 An ordinance of a town, which provides, that for certain offences, the 
ndender shall pay not more than fifty dollars, or suffer imprisonment not 
to exceed one month, is void for vagueness and uncertainty. 

2. The charter of the town of Durham (Private Acts 1874, chap. 110), does not 
authorize the commissioners to prescribe imprisonment as  a punishment 
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for a riolation of a town ordinance. I t  only authorizes imprisonment, if 
the party offending fails to pap the penalty incurred, when judgment 
therefor is obtained against him. 

3. Nor does the general statute in relation to "Torns and Cities," authorize 
imprisonment for violation of such ordinance. I t  provides that the com- 
missioners of towns map enforce their by-laws and regulations, and compel 
the performance of duties imposed, by suitable penalties, by vhich is meant 
pecuniary penalties, to be paid because of some default or violation of law. 

4. While it is made a misdemeanor to violate an ordinance of a town, these 
statutes imply a valid ordinance. I t  is no offence to violate or disregard a 
~ o i d  ordinance. 

This was a WARRAXT issued by the mayor of the town of Dur- (877) 
ham, for violation of a town ordinance, and was carried by ap- 
peal to the Superior Court of DCRHAM County, when it was tried 
a t  the Fall Term. 1885, before Gilmer, Judge, and a jury. 

The defendant was found guilty, and from the judgment pronounced 
by the Court, appealed to the Supreme Court. 

The case is sufficiently stated in the opinion of the Court. 

Attorney General, for the State. 
Mr.  W. W. Fuller, for the defendant. 

MERRIMON. J. The defendant was arrested by virtue of a warrant, 
granted by the mayor of the town of Durham, charging her criminally 
for an alleged violation of an ordinance of tha t  town, whereof the fol- 
lowing is a copy: 

"Any person who shall assault, oppose, or resist, or in any 
manner abuse, or insult any officer of the town, or member of (878) 
the police, while in the discharge of any duty, shall forfeit and 
pay not more than fifty dollars, or suffer imprisonm,ent not to exceed 
one month." 

Before the mayor, the defendant pleaded not guilty; upon the trial 
she was found guilty, and there was judgment against her, from which 
she appealed to  the Superior Court, where she was again found guilty, 
and there was judgment there against her, from which she appealed to  
this Court. 

The charge in the warrant cannot be sustained as a criminal offence. 
The ordinance, for an alleged violation of which i t  is preferred, is void 
for uncertainty. It prescribes a penalty for a violation of its pro- 
visions, of "not more than fifty dollars," tha t  is, it may, in the dis- 
cretion of the mayor, be any sum less than that  designated. It is 
settled, that  penalties such as those prescribed in town ordinances, 
must be for a definite, fixed sum of money. An ordinance in substance 
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like that before us, was expressly held to be void, in Co?nmissio?zers v. 
Harris, 52 N. C., 281; State v. Zigler, 32 S. J. L., 269; 1 Dill on Mun. 
Corps., Sec. 337, et seq. 

The ordinance further provides, that  whoever violates its provisions, 
shall pay such penalty as that mentioned, "or suffer imprisonment, 
not to exceed one month." This provision is also void. The charter 
of the town, (Pr .  Acts 1874-'75, ch. 110), does not authorize the com- 
missioners thereof to prescribe imprisonment for a violation of an ordi- 
nance made by them. I t  only authorizes the imprisonment of a per- 
son so offending, if he fails to pay the penalty incurred, when judg- 
ment therefor shall be obtained against him. 

Kor does the general statute law of the State, in relation to  "towns 
and cities," (The Code, Vol. 2, ch. 62) ,  authorize imprisonment for a 
violation of town ordinances. The Code, Sec. 1804, provides, that,  
"They, (the commissioners of towns), may enforce their by-laws and 
regulations, by imposing penalties on such as violate them, and compel 

the performance of the duties they impose upon others, by suit- 
(879) able penalties." 

By the term penalty, as here used, is meant a pecuniary pun- 
ishment. Generally, that  term implies a sum of money, specified to  bc 
paid, because of some default, or violation of law by the party to  be 
charged. 

Besides, other sections of the statute cited, show clearly that  pecun- 
iary penalties are intended. These provide for their collection. 

So that,  although the con~n~issioners of the town of Durham, might 
exercise the powers conferred by the general statute cited above, in 
respects not effected by the provisions of the charter of that  town, they 
would still not have authority to prescribe imprisonment for the viola- 
tion of an ordinance they might make. They cannot exercise a power 
not conferred. 

As the ordinance in question is void, the defendant conmitted no 
criminal offense as charged. 

The effect of the Code, Sec. 3820, and as yell See. 78 of its charter, 
makes i t  a misdemeanor to violate an ordinance of the  town of Dur- 
ham, but these statutes imply a valid ordinance-one tha t  is operative 
and effective. 

The penalty is an essential part of the supposed ordinancc in ques- 
tion; without the latter, which we have seen is void, it is unmean- 
ing and pointless. It may be, that the violation of a valid ordinance, 
without a penalty attached, would be indictable, but here there is 
none in law. 

This Court held in State v. Bean, 91 N. C., 554, that  it was not a 
criminal offence t o  violate or disregard a void ordinance of the town 
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of Salisbury. That case is directly in point, and must control this case. 
1 Dill. Mun. Cor., Sec. 336. 

There is error. The defendant was improperly convicted. To the 
end that further proceedings may be had in the action according to 
law, let this opinion be certified to the Superior Court. It is so ordered. 

Error. Reversed. 

Cited: S. v. Cninan, 94 S .C .  884; S.  v. Worth, 95 N. C. 616; S. v. 
Rice, 97 N.C. 422; S. v. Irvin, 126 N.C. 995; S. v. Jfaultsby, 139 N.C. 
585; S. v. Addington, 143 K.C. 686; S ,  v. Abernethy, 190 N.C. 771. 

STATE v. JOHN C.4INAN. 

Suisance-Jz~risdiction-IndictmentLCit Ordinance. 

I. To make an act a nuisance, it  must be done in the presence and hearing, and 
to the annoyance of divers persons about the place where the act was done. 

2.  As Justice of the Peace has concurrent jurisdiction with the mayor of a city 
or town, of violations of town ordinances, which a re  made misdemeanors, 
and the punishment of which cannot exceed a fine of fifty dollars, or im- 
prisonment for thirty days. 

3. I t  is not necessary, in indictments for violations of city ordinances, to set out 
the ordinance in the warrant. I t  is sufficient to refer to i t  by such indicia, 
as point i t  out with sufficient certainty. 

4. h city ordinance punishing by a fine, loud and boisterous cursing and swear- 
ing in any street, house, or elsewhere in the city, is valid, and one which it  
is in the power of the municipal corporation to make. 

3. In  an indictment under this ordinance, it  is not necessary to set out the 
words wed  by the defendant. 

I N D I C T ~ ~ X T ,  tried before Clark, Judge, and a jury, a t  Jan- (880) 
uary Criminal Term, 1886, of the Superior Court of WAKE 
County. 

The defendant mas arrested by virtue of a warrant, issued by the 
mayor of the city of Raleigh, in which it is alleged that he "engaged 
in disorderly conduct, by the use of loud and boisterous cursing and 
swearing in said city, and did violate the rules of decency by the 
use of obscene language in said city, in violation of the ordinance of 
the city of Raleigh, chapter 5, section 3, contrary to," etc. 

The ordinance referred to  is as follows: "Every person found guilty 
of loud and boisterous cursing and swearing in any street, house, or 
elsewhere in the city, and every person found drunk on the streets, 
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alleys. or any public place of the city, dislurbing the peace of the city, 
or violating the rules of decency, shall be fined five dollars for every of- 
fence." On the trial, the mayor found the defendant guilty, and gav.: 
judgment against him, from which he appealed to  the Superior Court. 

I n  that  Court, the jury found a special verdict. from which it 
(881) appeared that the defendant, on and about the premises of wit- 

ness, engaged in disorderly conduct, "by cursing and swearing in 
a loud and boisterous manner, using profane and indecent words, that  
the defendant's language was loud enough to  be heard by the neigh- 
bors on adjoining lots, and that he, the defendant, was upon the lot 
and engaged in such disorderly conduct about twenty minutes.'' 

The Court being of opinion, as matter of lau-, that  the defendant 
was guilty, directed that verdict be entered, gave judgment against the 
defendant, and he appeaIed to this Court. 

Attorney General, for the State. 
Mr.  J. C. L. Harris, for the defendant. 

MERRIMON, J. (after stating the facts.) The ordinance mentioned 
in the warrant, has refcrcnce to and forbids such acts and conduct of 
persons, as are offensive and deleterious to society, particularly in 
dense populations, as in cities or towns, but do not per se constitute 
criminal offences, under the general lam- of the  State. The sug- 
gestion that  the acts and things forbidden constitute nuisances, is not 
well founded. They lack the element of having been done in the pres- 
ence and hearing, and to the annoyance of divers persons, in, near 
to, and about the place where the offensive acts were done. The 
purpose of the ordinance is to promote good morals, the decencies 
and proprieties of society, and prerent nuisances and other criminal 
offences, tha t  might result from the acts and conduct prohibited. 

Obviously, the ordinance is adapted to  the purpose foi which it is 
intended. It bends reasonably to pron~ote the peace, good order, and 
well-being of the city, and it was clearly within the power of the Alder- 
men to  make i t ;  certainly in so far as it does not prohibit a criminal 
offence under the general lan- of the State. They have such power 
conferred by the city charter, as well as by the general lam of the 

State in respect to towns and cities. 
(882) The action is not a civd one, brought to  recover the penalty 

prescribed, but it is a criniinal action, for the alleged violation 
of the ordinance referred to, which violation is made indictable by The 
Code, Sec. 3820, and of which, plainly, the mayor had jurisdiction. 
The Code, Sec. 3818, constitutes him an inferior Court within the 
municipality, makes him a conservator of the peace, and confers on 

734 
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him the "jurisdiction of a justice of the peace, in all criminal matters 
arising under the laus  of fhe State; or under the ordinance of said 
city or town." A justice of the peace, and iis well the mayor, has juris- 
diction of a violation of a town ordinance, because it is a misdemeanor, 
and the punishment therefor cannot exceed a fine of fifty dollars, or 
imprisonn~ent for thirty days. The Code, Secs. 3820, 892. 

I t  has been expressly decided, that  it is not necessary to  set forth in 
the warrant, the ordinance alleged to have been violated. It is 
sufficient to  refer to i t  by such indicia as points i t  out with reason- 
able certainty. State v. Merritt, 83 N. C., 679. 

The warrant does not charge inore than one offence. The acts charged 
to  have been done, constitute a single violation of the ordinance re- 
ferred to, as thev were all done on the same occasion and were of the 
same nature. s o r  does the warrant charge, nor do the facts found 
in the special verdict constitute a nuisance, as insisted by the defend- 
ant's counsel. It is not alleged, nor does it appear, tha t  the boister- 
ous cursing and swearing were in a public place, in the presence and 
hearing, and to  the annoyance of divers persons thereabout. 

S o r  was it necessary to  set forth in the warrant, the exact words 
used by the defendant. If he boisterously cursed and swore, no mat- 
ter what were the precise words used, he was guilty. The words 
"boisterous cursing and swearing", have such distinctive signification, 
as necessarily implied a violation of the ordinance, and gave the 
defendant to  understand with sufficient certainty, how he had violated 
it. The charge was simple and easily understood, without nice preci- 
sion in making it. The Court could see that an  offence was 
charged, and the defendant had sufficient notice and information (883) 
to  enable him to  make his defence. 

There is no error. To  the end that the judgment may be affirmed, 
and further proceedings in the action had according to  law, let this 
opinion be certified to  the Superior Court. I t  is so ordered. 

No error. Affirmed. 

Cited: S. v. Debnam, 98 N.C. 717; S. v. Smith, 103 N.C. 405; 8. v. 
Warren, 113 N.C. 684, 685; S. v. Stevens, 114 N.C. 879; X. v. Horne, 
115 K.C. 740; S .  v. Sheward, 117 N.C. 719; S. v. Taylor, 133 N.C. 
758; Pau l  v. ~'aslzi?zqton, 134 K.C. 386; S. v. Faulk, 154 N.C. 640; 
S. v. Moore, 166 K.C. 372; S. v. Abernethy, 190 N.C. 771. 
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STATE r. JOHN CAINAN. 

Town Ordinances. 

1. Where a town ordinance provided that  for certain disorderly conduct, the 
offender might be fined by the mayor not more than five dollars; I t  was 
h e l d ,  that the ordinance was void, because the amount of the fine was not 
fixed and definite. 

2.  In such case, if the ordinance had imposed a fine of a certain amount, with 
power in the mayor or other police justice, to remit a portion thereof in  
his discretion, i t  mould have been valid. 

INDICTMENT, tried before Clark, Judge, and a jury, a t  the January 
Criminal Term, 1885, of the Superior Court of WAKE County. 

The defendant was convicted and appealed. 
The facts appear in the opinion. 

Attorney General, for the Xtate, 
Mr. J. C. L. Harris, for the defendant. 

MERRIMOK, J. The defendant is charged with a violation of an Or- 
dinance of the City of Raleigh, whereof the following is a copy: "Any 

person attending the market intoxicated, or v h o  shall behave 
(884) in a rude and improper manner, or use profane, indecent, or 

boisterous language, shall be subject to  arrest, and to  a fine not 
exceeding five dollars." 

It will be observed, that  the fine to  be imposed, may be any sum 
less than five dollars. I t  is thus uncertain, and renders the ordinance 
void. I n  this respect, i t  is substantially like those held t o  be void in 
Commzssioners v. Harris, 52 X. C., 281, and State v. Crenshaw, ante, 
877. 

On the argument, the Attorney General dirccted our attention to  
several authorities from other States, upholding such ordinances as 
valid, and commended to us the force of the reasoning upon which 
they rest. It must be conceded tha t  there is a diversity of decisions 
on this subject, but we are unable to  conceive of any reason sufficiently 
urgent to  warrant us in overruling our own decisions. Tha t  first cited 
was made by a very able court, and has stood unchallenged in any re- 
spect, for more than a quarter of a century. The reasoning in Com- 
rnzssioners v. Harris, supm, if not conclusive, has great force, and har- 
monizes with the methods of enforcing town ordinances in this State 
by civil action. Besides, there are high authorities both in England 
and America, in exact harmony with our view. Xtate v. Zeigler, 3 
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Vroom (32 N. J. L.), 262; 1 Dill. Mun. Corp., Secs. 337, 341, 410, 
and notes. 

I t  was insisted on the argument, that  if the penalty were omitted-. 
treated as void-this did not render the whole ordinance void-it sim- 
ply left i t  without a penalty, and therefore to  violate it, would be 
indictable under the statute. We cannot accept this view. It con- 
travenes what we have decided. And besides, the ordinance would be 
meaningless, without supplying material words, which we certainly 
have no authority to add. Mogeover, without the penalty, i t  is not 
what its authors intended it should be. We cannot suppose or infer 
that they would have made it  without the penalty. 

It might be well, and sometimes better, in order to  meet the 
ends of jnstice, to  give the mayor or other chief executive officer (885) 
of the town, discretion as to the measure of the penalty to  be 
imposed for the violation of an ordinance. This may be easily done 
by making the penalty prescribed certain, and providing that the 
mayor, or other like officer, shall have power to  remit such part of 
the judgment for the penalty incurred, as he may deem just. 

There is error. The judgment must be reversed, and judgment en- 
tered tha t  the defendant go without day. To that end, let this opinion 
be certified to the Superior Court. I t  is so ordered. 

Error. Reversed. 

Cited: S. u. Worth, 95 N.C. 616; S. v. Rice, 97 N.C. 422; S. v. 
Earnhardt, 107 X.C. 790; S. v. Stevens, 114 K.C. 879; 8. v. Irvin, 126 
N.C. 995; S. v. Addington, 143 N.C. 686; S. v. ~ b e i n e t h ~ ,  190 N.C. 
771. 

STATE r. P H I L 0  HARBISON. 

Indictment-Affray-Evidence-Competency of Wife. 
1. By The Code, See. 1353, the husband or wife of the defendant, is a competent 

witness fo r  the defendant, in all criminal actioiis or proceedings. 
2. By See. 1354, neither husband nor wife is competent or compellable to give 

eridence against the other in any criminal proceeding. 
3. When two a re  indicted in the same bill for an affray and mutual assaults on 

each other, the wife of neither is a competent witness for the State or for 
the other defendant. 

This u7as an indictment for an affray and mutual assaults and bat- 
teries, tried before Graves, Judge, a t  Spring Term, 1886, of BURKE 
Superior Court. 

737 
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There was evidence offered on the part of the State, that  Gaston 
Scott, who was also charged in the bill of indictment, and the defend- 
ant Harbison, were seen to come from behind the house where they 
both lived, the defendant Harbison running, with a pistol in his hand, 

and the defendant Scott pursuing him and firing a t  him. No 
(886) other evidence as to  how the difficulty began, was offered by 

the State. 
The defendant Scott testified in his own behalf, tha t  he was first as- 

saulted by the defendant Harbison, wi6h a pistol. 
The defendant Harbison testified in his own behalf, that  he did not 

assault the defendant Scott in any manner. The defendant Harbison 
then called Hennie Scott, and offered her as a witness in his behalf. 
The defendant Scott objected to the competency of the witness to 
testify against him, and it being made to appear to  the Court, that the 
offered witness, Hennie Scott, was the wife of the  defendant Gaston 
Scott, he insisted that  she, being his wife, was not competent to testify 
against him. 

Harbison, on the other hand, insisted that  she was competent to  tes- 
tify for him, and he expected to prove by her, the whole transaction, 
and especially tha t  he did not assault the defendant Scott. 

The Court, being of opinion tha t  the witness Hennie was not com- 
petent to testify against her husband, refused t o  allow her t o  testify, 
and the defendant excepted. 

There was a verdict of guilty against both defendants; a motion 
for a new trial;  motion overruled, and judgment against both defend- 
ants, from which Harbison alone appealed. 

Attorney-General, for the State. 
Mr. S. J. Erwin, filed u brief for the defendunt. 

ASHE, J. (after stating the facts). The sole question presented for 
our consideration is, was the wife of the defendant Scott a competent 
witness in this case? 

The indictment charged that the defendants committed an affray, 
and mutually assaulted and beat each other. 

Although the indictment charges an affray, it a t  the same time charges 
mutual assaults and batteries, and although the indictment might 
not be good for the affray, because, for instance, the fight did not take 
place in a public place, etc., the defendants still may be convicted of 

thc assault and battery upon each other, or one may be con- 
(887) victed. and the other acquitted. State v. Wzlson, 61 N. C., 337. 

Each of the defendants introduced himself as a witness in his 
own behalf. Scott testified that Harbison first made an  assault upon 
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him with a pistol, and Harbison swore that  he did not assault Scott in 
any manner, and proposed to examine Hennie, the wife of Scott, to  
prove by her the whole transaction, and especially that  he did not 
assault the defendant Scott. 

By Sec. 1353 of The Code, the wife is made a competent witness for 
her husband, when charged with a criminal offence, and by Sec. 1354, i t  
is provided, that  the wife shall not be competent or compellable to  give 
evidence against her husband. 

The defendant proposed to prove by her, the whole transaction, and 
especially that  he did not commit an assault upon her husband, Scott. 
She could not testify to the  whole transaction, without giving testi- 
mony against her husband, for he was seen running after the defend- 
a n t  Harbison, firing at him as  he ran. This would make him guilty, 
no matter if the assault was first made upon him by Harbison, and 
then, if she were to testify tha t  Harbison did not commit the first as- 
sault upon her husband, i t  would necessarily prove tha t  her husband 
committed the first assault, for unquestionably, there was an  assault 
committed by one or the other, and if not by Harbison, it must follow, 
as a self evident truth, that  i t  was conmitted by her husband. So, 
whichever way it may be taken, her testimony would have been against 
her husband, and was therefore incompetent. It could make no differ- 
ence, whether the testimony of the wife tended directly or indirectly to 
convict the husband, i t  was equally incompetent. 

We are of the opinion tha t  she was an incompetent witness, and the 
judgment of the Superior Court is therefore affirmed. This opinion must 
therefore be certified to the Superior Court of Burke County, tha t  fur- 
ther proceedings may be had there according to  law. 

No error. Affirmed. 

Cited: S .  v. Adams, 193 N.C. 582 ; S. v. Briaman, 201 N.C. 794: S. v. 
Kluttx, 206 hT.C. 728; S. v. Cotton, 218 X.C. 5j9. 

STATE v. THOMAS BRIGMAN. 

Indictment-Injury to Stock-Stock 

1. An illegal act is wanton, when i t  is needless for any rightful purpose, with- 
out any adequate legal provocation, and manifests a reckless indifference 
to the rights and interests of another. 

2. To constitute the offence of wantonly and wilfully injuring the personal 
property of another. the act done must be  anto on and wilful. 
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3. When an unlaxi~ful act is the result of a preconceired purpose, and not the 
mere impulse of anger, i t  is wilful. 

4. The fact that the stock law prevails in a territory, is no escuse for inflicting 
wilful and wanton injury on stock running a t  large. 

3. Where the defence, in an indictment for injury to stock, was that the stock 
law prevailed where the offence was committed, and the prosecutor did 
not keep his stock up, which trespassed on the crops of the defendant; 
It was held, no defence, and on the defendant's own evidence he was guilty. 

1888) INDICTMENT, tried before iIfacRae, Judge, and a jury, a t  Fall 
Term, 1885, of the Superior Court of RICHMOND County. 

The defendant is charged with the wanton and wilful killing of 
a cow, belonging to  one Seth Andrews, made an offence under the Act 
of December, 13, 1876, (The Code, Sec. 1082), as amended by the Act 
of February, 10, 1885, ch. 53. I n  its amended form, the statute de- 
clares, tha t  "If any person shall, wantonly and wilfully, injure the 
personal property of another, he shall be guilty of a misdemeanor, 
whether the property be destroyed or not, and shall be punished by 
fine or imprisonment, or both, in the discretion of the Court." 

The defendant was put on trial before the jury, upon his plea of 
not guilty, and being examined, as a witness on his own behalf, testified 
to the following facts: The stock l a v  prevails in the territory wherein 
the offence is alleged to  have been committed, and Andrews, mentioned 
in the indictment, undertook to confine the cow in a pasture, surrounded 
by a very low and insufficient fence, from which she had repeat- 
edly broken out for a week previous, and entered his cultivated land, 
and greatly damaged the crop growing thereon, which the defendant 

had sold to one Diggs. Andrews had been notified of the depre- 
1889) dations committed by his stock, and requested to  keep his cattle 

out. Diggs had employed witness to take care of the crop, and 
directed him "to shoot them, if they could not otherwise be kept out of 
the field." 

On Saturday morning, witness found a con- there, and shot her, as 
soon as he came up to her, and again a second time, i~ the field. The 
witness did so, because he was unable to  keep her out, either in the 
day time or a t  night, and as a means of protecting the crop. It is 
unnecessary to set out other evidence, since the Court instructed the 
jury, tha t  upon the defendant's on-n statements, if accepted as cor- 
rect, he was guilty. The jury convicted the defendant, and judgment 
being pronounced, he appealed to this Court. 

Attorney General and Mr .  Platt  D. Walker ,  for the State.  
M r .  John D. Shaw, for the defendant. 
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SMITH, C. J. ,  (after stating the facts). The sole question then is, 
zhether the shooting and killing the cow under thc circunlstances de- 
;ailed, and for the purposes mentioned, is "wanton and zdful" within 
,he contemplation of the statute, and more especially, was i t  "wanton?" 
To be criminal, the act inust possess both qualities. It was certainly 
qilful, for i t  was the development of a preconceived purpose, not an 
lmpulse of anger, excited by unexpectedly seeing a repetition of the 
znnoying trespasses. But more is required to  constitute the indictable 
3ffence. The act must not only be of purpose, but i t  must also be 
wanton. What does this qualifying adjective mean, when applied tc  
the killing? 

Wantonness is defined by Bonvier, to be "a licentious act of one 
man, towards the person of another, without regard to  his rights," and 
licentiousness, to be "the doing what one pleases, without regard to 
the rights of others." 

I n  Welch v. Durand, 36 Conn., 182; Butler, Judge, speaking 
for the Court, says, "wantonness is action without regard to the (890) 
rights of others." 

Mr. Justice Willes declares that  "wantonly, means not having a 
reasonable cause." Clark v. Haggins, 103, E. C. L., Rep., 543. 

I n  Cobb v. Bennett, 75 Penn. St., 326; when the action was for an 
injury done to  a fishing net, in the waters of the Delaware, in use by 
the plaintiff, Chief-Justice Agnew uses this language: "It is wantonness 
when a mariner, warned of the net, seeing the lights marking its posi- 
tion, and requested to  avoid it, yet indifferent to  the interests of the 
fisherman, keeps on his course, when a reasonable pursuit of his voyage 
mould not be prejudiced by avoiding the net. Wantonness is reckIess 
sport;-wilfully unrestrained action, running immoderately into ex- 
cess. If a man will do an injury, when he may reasonably avoid do- 
ing so without inconvenience to himself, can lie be said to  be blame- 
less?" 

This is, in our opinion, a fair exposition of the sense in which the 
word is used in the statute. The illegal act is wanton, when it  is need- 
less for any rightful purpose,-without adequate legal provocation,- 
and manifests a reckless indifference to  the interests and rights of 
others. It is such a wrong, which the law subjects to a criminal prose- 
cution. 

To obviate the necessity of a resort to violence as a means of per- 
sonal redress, or to  avenge an injury done by straying stock, the law 
has made ample provisions, and this is open to the injured party. 

It is made a misdemeanor for the owner to  allow his stock to  go 
a t  large in territory covered by the stock law, and he may be punished. 
The Code, Sec. 2811. 
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Stock found a t  large, may be taken up and impounded, and if dam 
age has been done to  another, a summary mode of assessing its amounl 
is giren, and both the costs incurred and the damages ascertained, musi 
be paid, before the owner can have possession of his property. Ibid. 
Sec. 2816. 

With these means of remuneration for losses sustained fron 
(891) the incursions of stock upon land in cultivation, there can be nc 

legal excuse for the defendant to  destroy the unoffending anc 
irresponsible animal, and it  must be characterized as wanton as well a: 
wilful The instruction of the Court was correct in law, and there is nc 
error. 

Let this be certified, to  the end that the Court proceed to judgmeni 
upon the verdict. 

No error. Affirmed. 

Cited: S. v. A140rgan, 98 S .C .  643; Hansley v. R. R.. 117 K.C. 572 
S. v, Seal,  120 X.C. 619; Everett v. Receivers, 121 N.C. 522; S. v 
Battle, 126 N.C. 1044; S. v. Martin, 141 N.C. 839; Bailey v. R. R. 
149 N.C. 174; Turner v. Lipe, 210 N.C. 629; Kelly v. TVillis, 238 N.C 
639. 

STATE v. ISAAC WILLIABIS. 

Practice and Pleading-Former Acquittal-Estoppel 
Against the State. 

1. When the defendant relies on the plea of former acquittal, the jury must find 
that there was a judgment w-hich remains in force, and not reversed. 

2. To support the plea, i t  must appear that  the offences a re  precisely the same 
in the two indictments, both in law and in fact, and that  the former indict- 
ment and the acquittal were sufficient in law. An acquittal in an indict- 
ment charging a sale to A, will not sustain this plea to an indictment 
charging the selling to B. 

3. The doctrine of estoppel does not apply to the State: therefore, ~ h e n  in one 
indictment for selling liquor within five miles of a church, it was found 
that the place where the liquor was sold, was more than five miles from 
the church, this does not estop the State from proving in another indict- 
ment, that  the same place was less than f i ~ e  miles from the church. 

IXDICTMEKT for selling spirituous liquors to one Calvin Bethune, 
within five miles of Bethel church, in Richmond County, contrary to 
the provisions of the Act of 1881, ch. 234, tried before MacRae, Judge, 
a t  Fall Term, 1885, of RICHMOKD Superior Court. 
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The defendant pleaded "not guilty," and "former acquittal," 
:,nd the jury, on the trial of the plea of former acquittal, ren- (892) 
iered the following special verdict: "The jury find, that on or 
:,bout the fifth day of December, 1884, the defendant, a t  a certain place 
n the county of Richmond, known as the Jim Green place, did sell to  
2alvin Bethune, one quart of spirituous liquor, to-wit, "corn whiskey." 

They further find, that a t  the present Term of this Court, the de- 
endant was tried upon an indictment for selling spirituous liquor to  
me William Wade, within five miles of Bethel Church, Richnlond 
:ounty; that on said trial, it was admitted by the State and defend- 
,nt, that  the selling of whiskey by defendant to William Wade, was at 
he "Jim Green place," in said county, but defendant denied that the 
dace of sale of said liquor was within five miles; that the presiding 
udge instructed the jury on the trial of said bill of indictment, that  
he controlling question in the case was, whether the "Jim Green 
)lacen was within five miles of Bethel Church, in Richmond County, or 
tot. If the jury find that the "Jim Green place" was within five miles 
~f said Bethel Church, then the defendant, upon the testimony and 
,dmission, was guilty. If the State failed to  prove this fact to  the sab- 
sfaction of the jury, they must find a verdict of not guilty, and that 
hereupon the jury found the defendant not guilty. If, upon the fore- 
;oing facts, the Court is of the opinion that  the defendant has been 
ormerly acquitted, the jury find a verdict to  that effect. If the Court 
s of opinion, upon these facts, that the defendant has not been form- 
rly acquitted of the charge in this bill of indictment, they so find." 

The Court, upon the foregoing special verdict, directed that  judg- 
nent be entered sustaining the plea of former acquittal. From this 
udgment the Solicitor for the State appealed. 

Attorney-General, for the State. 
Messrs. Platt  D. Walker and Frank McLVeill, for the defendant. 

ASHE, J., (after stating the facts). This is certainly a case of 
he first impression. We have been unable to  find any case like (893) 
t in the books on criminal law, and the learned and undefatiga- 
de counsel for the defendant, admitted in the argument of the case, 
hat they had been unable, in their researches, to find any case whxe  
uch a practice had been adopted. 

The mischief intended t o  be remedied by the Act of 1881, under 
~ h i c h  the defendant was indicted, was evidently to  prevent the sale 
~f intoxicating liquors, with their usual concomitants of drunkenness, 
,roils and boisterous and riotous conduct, within five miles of Bethel 
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Church, by which the religious worship in said church might be dis- 
turbed. 

If the position contended for by the defendant's counsel be correct, 
then if one person should he indicted for selling liquor a t  a particular 
place, mentioned in the indictment, and the place so designated is not 
more than three niiles, or less, from the church, and the State, by the 
introduction of ignorant witnesses, fails to pro\-e that the place is 
vithin five miles, or by the introduction of corrupt witnesses, i t  should 
be proved and found by the jury, tha t  the place was beyond the dis- 
tance of five niiles, the person so indicted and acquitted, would be a t  
liberty to sell liquor a t  the same place, "ad libitum", though the State 
might be able to prove beyond all question, tha t  the place was within 
the prohibited district. 

Such is undoubtedly the effect of the adjudication in this case, if 
his Honor rendered his judgment upon the special verdict, upon the 
ground, as was argued before us, tha t  the State was precluded in the 
latter indictment, from showing that  the offence  as committed within 
the distance of five miles, when on the former indictment, it had been 
found by the jury, tha t  the place was not within five miles. 

His Honor committed no error in not rendering judgment against 
the defendant upon the finding of the  jury, but his error consisted in 
not ordering a venzre de novo, for a defect in the special verdict. For 
the jury failed to find tha t  there mas any judgment in the former in- 

dictment, which, from all the precedents we have seen, is an es- 
(894) sential ingredient in such verdicts. See Archbold's Criminal 

Pleading, 89; Bishop on Criminal Proceedings, Sec. 576, where 
the forms of indictment, in such cases, contain the allegation, "as by 
the record more fully and a t  large appears, which judgment still re- 
mains in full force and effect, and not in the least reversed or made 
void." See Hale's Pleas of the Crown, vol. 2, page 243; where i t  is laid 
down, tha t  a judgment in the foriner indictment must be averred. 

But conceding that the special verdict may be a proper mode of 
taking advantage of a "former acquittal", it certainly must find the 
same facts as would be necessary to be averred and proved, when tha t  
plea is pleaded, and i t  is well established, tha t  to entitle the defendant 
to  that  plea, it is necessary that  the crime charged be precisely the 
same, and tha t  the fornier indictnient, as well as the acquittal, Was suf- 
ficient, Chit. Cr. L., 451, 452. On the latter page, he proceeds to say: 
"As to  the first of these requisites, the identity of the offence, if the 
crime charged in the former, and present prosecution, are so distinct, 
that  evidence of the one mill not support the other, it is inconsistent with 
reason, as it is repugnant to the rules of law, to say that  the offences 
are so far the same, that  an acquittal of the one, will be a bar to  the 



N. C.] FEBRUARY TERM,  1886. 

prosecution of the other," and in Arch. Cr. Plea, pp. 87, 88, i t  is said: 
"When a man is indicted for an offence, and acquitted, he cannot 
afterwards be indicted for the same offence, provided the first indict- 
ment were such, that  he could have been lawfully convicted on it." 
The true test, says he, by which the question may be tried, whether 
such a plea is a sufficient bar in any particular case, is, whether the 
evidence necessary to  support the second indictment, would have been 
sufficient to  procure a legal conviction upon the first, and to  illustrate, 
he says: "If one of the indictments appear to be for larceny of the 
goods of a person unknown, and the other for the larceny of the 
goods of I. K., the plea should also aver, that  the person, so described 
as the person unknown, and I. N., were the same person, and not dif- 
ferent; and so if the one indictment be for the larceny of the 
goods of I. F., and the other for the goods of I. G., the two of- (895) 
fences may be identified, by an averment that  the said I. G. was 
as well known by the nanic of I. N. as I. G." Why aver tha t  the said 
I. G. was well known by the name of I. IV. as I. C.? Because otherwise 
the indictment would not be precisely the same, and the defendant 
could not have been convicted under the former indictment, upon the 
evidence adduced in the latter. So in our case, the indictments are 
not precisely the same, and the defendant could not possibly have 
been convicted on the indictment for selling liquor to Bethune, by 
proving that he had sold liquor to Vade.  Kharton's Precedents, Secs. 
1151 and 1152. 

The counsel for the  defence, relied on the case of State v. ~Yash,, 86 
N. C., 650; but the decision in that  case, is in direct accordance with 
the authorities above cited. Judge RCFFIN, speaking for the majority 
of the Court, heid tha t  the indictment must be for the same offence, 
both in law and in fact. 

The defendant, if we understand his position, contended tha t  inas- 
much as in the former indictment against him, the jury found that the 
"Jim Green Place" n-as not within five miles of Bethel Church, the 
State was estopped thereby from insisting in this indictment, against 
the same person, for selling liquor a t  the same place, although the 
charge in this indictment n-as for selling to a different person. There 
might possibly be some force in the position, if the State was subject to  
the law of estoppel. But unfortunately for the contention of the coun- 
sel, i t  has been held in this State, that the  doctrine of estoppel does not 
apply to the sovereign. Wallace v. Maxz~tell, 32 N. C., 110; Taylor v. 
Shuford, 11 N. C., 132; Candler v. Lunsford, 20 N. C., 542. 

We are of the opinion tha t  there was error. Let this opinion be cer- 
tified to  the Superior Court of Richmond County, that  a venire de novo 
may be awarded. 

746 
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Error. Reversed. 

Cited: S, v. Xarsh, 134 N.C. 206; S. v. Hankins, 136 N.C. 623; S. v. 
White, 146 K.C. 609; S. v. Freeman, 162 N.C. 597; S. v. Malpass, 189 
S .C.  355; Sharpe v. Carson, 204 N.C. 516; S. v. Barefoot, 241 K.C. 655. 

STATE v. A. M. LONG. 

Indictment-Obstructing Highway-Presumption-Easement- 
Statute of Limitations. 

1. A public square, for the general public's use, and as  a means of access to the 
courthouse and other public buildings. is substantially a public highway, 
and is usually so described in an indictment charging its obstruction. 

2. If not sufficiently described, in this indictment, as  a highway, the objection 
is removed by the averment, that  thereafter the citizens of the State 
"could not, nor can now, go, return, pass and repass as  they ought and 
were accustonzed to do, to the great damage and common nuisance." 

3. An easement in land may be presumed from long, continuous. and uninter- 
rupted enjoyment, and its abandonment and discontinuance may be pre- 
sumed from won-user and obstructions acquiesced in and submitted to 
without resistance, for a period sufficient to raise such presumption. This 
applies to public, as  well as private easements. 

4. I t  was, therefore, error to refuse to charge the .jury, that if the defendant 
and those under whom he claimed, had possession of the land covered by 
his store, adversely, continuously, and openly. for twenty years next prior 
to the finding of this bill, excluding the time between 21st May, 1861, and 
J a n u a r ~  1870, the defendant is not guilty. 

5 .  I t  was not error to charge the jury, that the two years' statute, barring 
prosecutions for misdemeanors, has no application to this case, because, if 
the putting up of the house was an offence, it was a continuous nuisance 
and a violation of law. 

IXDICTMEXT, tried before MacRae, Judge, and a jury, a t  September 
Term, 1885, of the Superior Court of RICHMOXD County. 

(896) The indictment charges, that the defendant erected and main- 
tained a house, for a long space of time, "upon a certain public 

square, in the town of Rockingham, in said (Richmond) County, known 
in the plan of said town as Washington square, and upon which the 
court house of said county is situated; so that  the citizens of this 
State. in, upon and through said square, all that time, could not, nor 
can now, go, return, pass, and repass, as they ought and were accus- 
tomed to do, to the great damage and common nuisance," etc. 
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rpon his trial in the Superior Court of Richmond County, a t  
Fall  Term, 1885, he was found guilty, and from the judgment (897) 
rendered upon the verdict of the jury, he appealed. 

Attorney General, for the State. 
Messrs. John D. Shau: and Plat t  D. Walker, for the defendant. 

SMITH, C. J . ,  (after stating the facts). Three grounds are assigned 
in support of the application for a new trial, as follows: 

I. The admission of incompetent evidence of boundary. 
11. The refusal to give instructions asked; and 
111. Error in those given to  the jury. 
Numerous witnesses were introduced by the State and by the de- 

fendant, whose testimony was conflicting as to the true location of the 
boundaries of the square, and whether the defendant's house was upon 
any part  of it. It was in evidence, however, tha t  those under whom 
the defendant claimed, had enclosed under fence, and for many years 
had cultivated, the land upon which the house alleged to be an en- 
croachment was built, some few years before the trial, by the defend- 
ant.  I n  reference to the effect of this evidence, if accepted by the jury 
as  true, the Court was asked to charge: 

"If the defendant and those under whom he claims, had possession of 
the land covered by the  defendant's store, adversely, continuously, and 
openly, for twenty years, next prior to  the finding of the bill, exclud- 
ing the time of the suspension of the statute of limitations, (May 20th, 
1861, to  January l s t ,  1870)) the defendant is not guilty." 

"If the public, a t  one time had the right to  use and enjoy the square, 
as a public square, yet if the part alleged to  be covered" (an evident 
oniission in the transcript, requiring to be inserted to complete the sen- 
tence, "was in possession of the defendant", or words of equivalent 
force), "and those under whoni he claims, adversely, openly, and con- 
tinuously, for twenty years, under a fence, next before the finding of 
the bill, excluding the time as aforesaid, the defendant cannot 
be convicted." (898) 

The Court, in the instructions delivered, does not notice this 
part  of the defendant's prayer, but in answer to  others asked, told the 
jury, if the defendant's building did, in fact, encroach upon the square, 
whether the defendant believed, in putting i t  up, tha t  he was so en- 
croaching or not, he would be guilty of the offence imputed, and the 
two years statute, barring prosecution for such misdemeanors, had no 
application to  this case. 

X public square, such as this is described and shown to  he, for the 
general public use, and as a means of access to the  courthouse and other 
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public buildings, is substantially a highway, and is usually so charged 
to  be in the bill. I n  the present case, such an averment is not directly 
made in connection with that  description of the place, and if a publio 
square, used for public purposes, in connection with the court-house 
and public county buildings, does not, ex vi termini, sufficiently desig- 
nate it as possessing the character and incidents of a highway, so 
as to subject one who obstructs and prevents its use as such, to indict- 
ment, the defect is removed by a subsequent averment, that  thereafter 
tlie citizens of the State "could not, nor can now, go, return, pass and 
repass, as they ought and were accustomed to do", that  is, as they be- 
fore had a right to use the square as a highway, "to the great damage 
and coninlon nuisance," etc. 

Assuming then, that  a criminal act has been sufficiently set out in 
tlie indictment, showing that the defendant, in erecting the house upon 
the square, exposed himself to prosecution for the offence, the question 
is presented, contained in the refused instructions, as to the effect of 
the alleged long previous and continuous possession of those under 
whom he claims, upon his, and the rights of the public, in reference to 
tha t  portion of the square. Has  it divested the estate of the county 
in the land, and put it in the occupant, or has it only extinguished the 
public easement or may over the land, or has i t  been ineffectual for 
either purpose? 

In  determining this appeal, it is only necessary to consider the 
(899) consequences of the long adverse occupation upon the public 

easement or right of way over the withheld premises, since if 
this has ceased to exist, the prosecution must fail. I n  obstructing the 
exercise of this public right, not in wrongfully 1%-ithholding property 
from the owner, the offense, if any, has been committed by the de- 
fendant. 

The earlier decisions, as to the effect of long user in raising a pre- 
sumption of the original legal creation of highways by the action of 
the public authorities, or an accepted dedication by the owner of the 
soil, Woolard v. McCullough, 23 N. C., 432; and State v. Marble, 26 
N. C., 318; are not in harmony with the ruling, as  to  their formation 
and existence, in Kennedy v. Williams, 87 K. C., 6; which must be 
deemed the settled law on the subject. It is there held, that  the as- 
sent of the public authorities, or a recognition and assumption of con- 
trol by them over a road, as well as long adversary uninterrupted use 
of it, are necessary to its becoming a public highway, and this because 
without the consent of the proper authorities, manifested in some form, 
the burden of its reparation and maintenance cannot be imposed upon 
the public. 
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These considerations do not enter into the present controversy, for 
all essential conditions unite in establishing the present easement, and 
the only question is, as to its loss from non-user, by reason of defend- 
ant's occupation and exclusion of the public. 

We are of opinion, that  there was error in refusing to  charge the 
jury, that  if upon the evidence, they found the predecessors of the 
defendant, and himself, to have held continuous adversary possession 
of the place whereon his house now stands, for the prescribed period of 
time, thus forcibly depriving the public of all use of it, the public ease- 
ment was lost, and the verdict should be for the defendant. I n  Crump 
v. Mims, 64 N. C., 767, RODMAN, J., on behalf of the Court, in reference 
to the effect of a long continuous obstruction, such as that  before us, 
says, "The burden is on the plaintiff to make good his claim, in dero- 
gation of the public right. No doubt, on a non-user of a public 
road for twenty years, an abandonment by the lawful authority (900) 
would be presumed; and so, after a n  acquiesce?~e in an  ob- 
struction for that time, of a right to continue it." 

Perhaps, the mere non-user of a sn~a l l  portion of a public square, 
which people had no occasion to pass over, there being sufficient space 
left for that purpose, would not have the effect, and, in our opinion, 
does not have the effect, of impairing the public rights; hut i t  is other- 
wise, when it is appropriated to one's sole use by surrounding fences, 
and this is acquiesced in and submitted to  without resistance in any 
form, for a sufficient space to warrant the inference of an abandonment 
and surrender to  the aggressor. 

Thus says Mr. Washburn, in his treatise on Easements, 670: "And 
even a public easement in a high-way, may be lost by non-user. The 
law in such cases, presumes an extinguishment, by abandonment for a 
long time." 

Nearly the same language is used by BIRCHARD, J., delivering the 
opinion in Fox v. Hart ,  11 Ohio, 416. So, says BIGELOW, J., in Holt v. 
Sargent, 15 Gray, 102; assuming the Iegal existence of a high-way, 
which the plaintiff alleged to have been discontinued: "It was com- 
petent for the plaintiff to show in proof of this issue, tha t  the alleged 
way had been shut up ;  the land enclosed by a permanent fence or wall 
and occupied or improved for purposes inconsistent with its use as 
a high-way, for a long series of years, and any other facts, sufficient 
to found a legal presumption upon, that  the way had been discontinued 
by competent authority." The rule, and the reasoning in support of 
it, has application to  an easement, as a servitude imposed upon land, 
the estate in ~vhich is vested in another, and as long use can establish, 
SO may long continued disuse, forced upon the public by interposed ob- 
structions, destroy the encountering easement, under the rule of pre- 
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sumption. In Commonwealth v .  Albright, 1 Whar. (Penn.) Rep., 468, 
the use of the square for public purposes, was a trust, created in the 
original deed, and an incident inseparable from the legal estate, and 

could not be detached, so that  the adverse occupation must 
(901) defeat the title to  the land, t o  defeat the uses for which it  is 

held, and this the Court declared it  could not do. It is true, the 
Court seems to confine an adverse possession, as effecting the right to 
a way, to  private, and not public ways, but this is at  variance with 
the cases referred to  to sustain our own ruling. 

Returning to the facts of the present case, can there be a more dis- 
tinct and defiant assertion of a right, and of an adversary occupation 
to sustain it, to the premises, than is shown by this appropriation of 
the premises to the use of the successive occupants? Could there be 
stronger inferential proof of an abandonment of the public claim to 
the easement, than is found in the silent acquiescence of the public 
authorities in this assumption and exercise of ownership? This view 
of the case ought to  hare been presented to  the jury, and there is error 
in the refusal to do so. 

The Judge correctly charged, that  there was no statutory bar to  the 
prosecution, because the house mas put up more than two years be- 
fore the finding of the indictment, for its maintenance was itself an 
offence, as the nuisance was continuous as a violation of law. 

There must be a venire de novo, and this will be certified, to the 
end that  the verdict be set aside, and a trial had before another jury. 

Error. Reversed. 

Cited: S. v. Eastman, 109 N.C. 788; S. v.  Wolfe, 112 N.C. 894; 
Wolfe v. Pearson, 114 K.C. 634; S. v .  Godwin, 145 N.C. 464, 465; 
Threadgill v. Wadesboro, 170 N.C. 642, 643; Haggard v. Mitchell, 
180 N.C. 261,262; Lee v.  Walker, 234 S .C .  695; Rowe v .  Durham, 235 
N.C. 161. 

STATE r. JAMES H. MILLER. 

Certiorari. 

1. The statement of facts. found b~ the Judge and sent up, must be accepted 
as  true. 

2. The measure of punishment for a n  offence is within the discretion of the 
Judge, i ~ ~ i t h i n  the limits of the law; and it  must also be matter of discre- 
tion whether he mill hear a petition and evidence for change or modifica- 
tion thereof. 

750 
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Petition for a CERTIORARI, filed by the defendant a t  the Feb- (902) 
ruary Tern], 1886, of the Supreme Court. 

The petitioner, charged in the indictment, which consists of five 
counts, d l 1  keeping a gambling house in the city of Raleigh, on his 
arraignment, entered his plea of guilty to  the fourth count, and the 
solicitor entered a nolle prosequi to the others. 

Thereupon i t  was adjudged, that he be imprisoned in the conlmon 
jail for thirty days, commencing on the 10th day of January, 1886, 
and pay a fine of two thousand dollars, and stand committed after the  
expiration of said term of imprisonment, until the fine and costs of 
the prosecution were paid. From this sentence he appealed to this 
Court. The present application is for a writ of certiorari, to correct 
certain statements of fact, alleged to be erroneous, contained in the 
case on appeal, tha t  transpired after the rendition of the judgment, 
in an effort on the part  of his counsel to  obtain a modification of the 
sentence, which was unsuccessful. 

The averments in the application for the interference of this Court 
are sumnlarily these : 

The admission of guilt was made on Monday; two witnesses were 
then exainined by the Solicitor, and judgment deferred until Friday, 
when it was pronounced. On Saturday, the next day, and last day 
of the  Term, the defendant's counsel made known their wish and in- 
tention to apply to  the Court for a reduction of the fine, and show 
that  i t  mas imposed under a misapprehension of the defendant's finan- 
cial condition and resources, and they requested the Court to 
designate an hour, not earlier than 3 p. m. for its presentation (903) 
and disposal. Thereupon, tha t  hour was designated for the 
hearing, before the arrival of which, thc Judge left the court, and did 
not return during the day, though counsel were there present with the 
petition to  be offered. 

Counsel then prepared the case on appeal, and under an agreement 
with the Solicitor, sent i t  to  the Judge. H e  refused to  approve and 
sign it ,  and made out one himself, which is on file among the papers in 
the cause. 

All the matters contained in the application are not set out but so 
much only, as shows the grounds upon which the agency of this Court is 
invoked, for the correction of alleged error in the action of the Court 
below. 

Attorney General, for the State.  
Messrs. John Gatling and E.  C.  Smith! for the defendant. 
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SMITH, C. J .  (after stating the facts). The sole grievance made 
the subject of complaint, is in the imposition of so heavy a fine, and 
the refusal or omission of tlie Judge t o  hear the evidence offered in 
support of the application for its reduction. As the measure of punish- 
ment, within the limits of the law, for the offence, is, and must be, 
within the discretion of the Judge, as he may estimate its criminality, so 
must be his hearing or refusing to  hear a petition for its change or 
modification, and testimony in relation thereto. It might obstruct or 
paralyze the administration of criminal justice, if this Court were to  
undertake to revise that discretion, or listen to suggestions tha t  i t  has 
been unwisely exercised in a particular case. The Judge who tried the 
cause and heard the testimony, is the best, as he is in law the sole 
Judge, of the merits, and if he acts within the boundaries prescribed 
by law, his decision is final and unreviewable in the appellate Court. 

We have already said in a similar application, tha t  the state- 
(904) ment of facts sent up in the case, must be accepted as absolute 

verity, when so found by tlie Judge, and the subject does not 
require further comment. 

The application must be refused and the petition dismissed. 
Dismissed. 

Cited: X a y o  v. Leggett, 96 S . C .  241; S. v. Sloan, 97 N.C. 501; S. v. 
Debnam, 98 N.C. 719; S. v. Roseman, 108 N.C. 767; S. v. Harris, 181 
N.C. 608; S. v. Calcutt, 219 K.C. 566. 

STATE r. JAMES H. MILLER. 

Excessive Fine-Power of Judge Discretionary. 

1. When the limit of punishment is not fixed by the Legislature, i t  is left as  a 
matter of discretion with the presiding Judge. This court cannot control 
such discretion, nor fix such limits. 

2.  Where the defendant kept a retail liquor shop, in which he suffered games 
of cards to be played for money and articles of ~ ~ a l u e ;  Held, that  a fine of 
two thousand dollars and imprisonment for thirty days, and thereafter 
until the fine and costs were paid, was not excessive punishment. 

This was an IKDICTMEKT, tried before Clark, Judge, a t  January 
Criminal Term, 1886, of the Superior Court of WAKE County. 

The indictment against the  defendant consists of five counts, setting 
out the offence in different forms, to  the fourth of which, when arraigned, 
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lie pleaded guilty, and a nol. pros. was entered as to  the others. Tha t  
count is drawn under Sec. 1043 of The Code, which is as f o l l o ~ s :  "If any 
keeper of an ordinary, or house of entertainment, or of a house wherein 
liquors are retailed, shall knowingly suffer any game a t  which money, 
or property, or any thing of value is bet, whether the  same be in stakes 
or not, to be played in any such house, or on any part of the prem- 
ises occupied therewith; or shall furnish persons playing or betting 
with drink, or other thing, for their comfort and subsistence during 
the time of play, he shall be guilty of a misdemeanor, and fined not 
less than ten dollars, and be imprisoned not more than thirty days." 

The specific charge in the fourth count is, tha t  the defendant 
being the keeper of a house wherein spirituous liquors were re- (905) 
tailed by measure less than a quart, did knowingly suffer per- 
sons to  play therein, games of cards, a t  which money and other things 
of value were bet. 

When the Solicitor prayed judgment, he introduced and examined 
t ~ o  witnesses, for the information of the Court, whose testimony was 
in substance as follows: 

The house of the defendant, wherein the criminal act was com- 
mitted, is situated on Fayetteville street, in the city of Raleigh, and 
next to the Yarboro House, and the defendant kept a bar and retailed 
spirituous liquors. I n  rooms above, a t  various times, persons were 
seen playing a t  games of cards, and betting for money, and chips re- 
presenting money. The house belonged to him, and the iower story 
was painted red in front. The witnesses were not examined by the 
defendant. 

Judgment was deferred until Friday, the triai having taken place 
earlier in the week, when, on being asked what he had to  say, before 
passing of sentence, the defendant's counsel stated, that  he was a 
person of character and means, and expressed a hope tha t  the Court 
would not deal severely with him on tha t  account. No expression of 
an intention to  discontinue his illegal business came from him or his 
counsel. Thereupon, the  Court inquired if the house of the defendant, 
opposite the court house, and in which the witnesses stated gambling 
was carried on, was his property, as well as the furniture and fix- 
tures belonging t o  it, and if he had not paid $13,000 for the real estatc 
alone. His counsel answered in the affirmative, adding that there was 
now a mortgage upon it. 

The Court then read a paper, before prepared, and giving the rea- 
sons for the severity of the sentence about to  be pronounced, and a t  its 
conclusion, adjudged tha t  the defendant "be confined in the com- 
mon jail of R a k e  County, for the term of thirty days, beginning on 
January loth,  1886, and tha t  he pay a fine of $2,000, and the costs 
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herein, and if he fails to pay said fine and costs as aforesaid, a t  
(906) the expiration of his sentence of thirty days, that he remain in 

said jail until the same are paid. And it mas further ordered, 
that  this judgment be docketed, and that  on failure to pay the fine and 
costs, execution issue thereon. 

From this judgment the defendant appeals, and assigns as error, the 
imposition of an excessive and unreasonable fine, not authorized by law. 

Attorney-General, for the  State.  
Messrs. John Gatling and E. C .  Smi th ,  for defendant .  

SMITH, C. J., (after stating the facts). We reproduce, as due to  the 
presiding Judge, so much of what he said, as gives his reasons for fixing 
the fine a t  the sum mentioned. "It appears," he says, "that the defend- 
ant  keeps, and has kept for years, a gambling-house in the city of 
Raleigh. I n  defiance, and with a profound contempt of the law, he has 
kept it open, next door to the principal hotel in the capital of the 
State, and immediately opposite to the United States Court House and 
Post Office, and under the very shadow of this Court House. That  his 
contempt and defiance of law might be lacking in nothing, he has caused 
the front of his building to  be painted a glaring red, to  advertise his 
business by day, and an electric light is suspended to  point the way by 
night. His illegal traffic has been profitable, for i t  seems that,  in a 
short time, he has been able to accumulate enough to pay $13,000 for 
the building, besides the fixtures and his other property. 

"In view of the open and notorious defiance of the law displayed by 
the defendant, and the profit he has made by it, the Court cannot do 
less for a law-abiding and law-respecting community, than to sentence 
him to  pay a fine of $2,000 and be imprisoned thirty days." 

We cite these remarks, not assuming a right to supervise the exer- 
cise of tha t  discretion which the law reposes in the Judge who tries the 

cause, and who best understands all the surrounding circum- 
(907) stances, but to  set forth the consideration of public and official 

duty, under a sense of which he acted. There is no limit fixed as 
a maximum, in the statute, to  the amount of the fine, and while we do 
not say, nor is it necessary, that  it may not be so enormous and dis- 
proportionate to the crime proved by the evidence, indicating a disposi- 
tion to oppress, rather than subserve the common good, as that  this 
Appellate Court would be called on to interpose for the protection of 
the convict, against gross injustice and manifest wrong and oppres- 
sion, and we certainly shall not undertake to  assign limits to the ex- 
ercise of judicial discretion, in anticipation of the possible occurrence 
of such cases. It is sufficient to  say, the discretion reposed in the 
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Judge, under the statute, has not been abused in the present case, 
and there is no pretext for the revision of its exercise. The remedy 
may be only sought in impeachment and removal from office, when the 
conferred power has been oppressively or corruptly exerted, for selfish, 
and not public ends. 

I n  Sec. 1047 of The Code, which punishes the carrying on of lotter- 
ies, the fine is limited to a maximum of $2,000, for an offence some- 
what similar in its nature, and not exceeding in turpitude and inju- 
rious consequences to society, the conduct of the defendant as  stated 
by the Judge, and why, when there has been no such restriction, should 
the imposition of a fine, authorized for that offence, be treated as ex- 
cessive and unauthorized in the present, when then there is no such 
restraint? I n  our opinion, if the General Assembly had intended to 
limit the fine, tha t  intention would have been expressed in the one 
Act, as is done in the other, and the absence of such restriction, shows 
that it was the purpose to leave this part of the penalty to be ad- 
ministered according to the demerit of the criminal act done and proved. 
What the Legislature refuses to  do, in fixing limits to the pecuniary 
punishnient allowed, this Court will not attempt to  do, and still less 
in declaring a fine of $2,000, admeasured to the defendant accord- 
ing to the Judge's estimate of' his guilt, as illegal and unwarranted. 

We hare  passed only on the question of judicial power, but 
as the appeal vacates the judgment, and the accused must be (908) 
again sentenced, the alleged error, if i t  existed, would be cor- 
rected by the appeal, and prove harmless. We simply decide upon the 
possession of judicial power, leaving its exercise where the law places 
it, in the sound discretion of the Judge upon whom that  duty devolves. 

There is no error, and this will be certified tha t  the Court may pro- 
ceed to  judgment. 

No error. Affirmed. 

Cited: 8. v. Roseman, 108 S.C.  767, S.  v. Apple, 121 N.C. 586; S. v. 
Hamby, 126 N.C. 1067; S. v. Capps, 134 K.C. 632; S. v. Farrington, 
141 N.C. 845; S. v. Dowdy, 145 N.C. 439; S.  v. Woodlief, 172 N.C. 
890; 8. v. Spencer, 185 K.C. 767; S. v. Griffn, 190 N.C. 138 ; S. v. Par-  
ker, 220 N.C. 419. 



IN T H E  SUPREME COURT. [94 

STATE v. JAMES H. MILLER. 

Appeal-Judgment Vacated B y .  

The appeal by a defendant, in a criminal case from the judgment of the Supe- 
rior Court, to the Supreme Court, vacates the judgment of the former, 
whether it  be imprisonment or a pecuniary fine. 

This was an appeal by the State in the foregoing case. 
After the defendant's appeal from the judgment of the Court had 

been taken and perfected, the clerk after docketing it as directed, is- 
sued an execution to the sheriff, to  enforce payment of the fine and 
costs adjudged against him. 

Upon application to the succeeding Judge having jurisdiction in the 
District, it was ordered that  the writ be recalled, and the sheriff pro- 
ceed no further thereunder. From this order the State appeals. 

Attorney General, for the State. 
Messrs. John Gatling and E.  C. Smith ,  for the defendant. 

(909) SMITH, C. J. (after stating the facts). Upon the hearing, 
the counsel representing the State, admitted that there was 

no error in the ruling, and that the appeal could not be sustained. 
I n  this we concur, since the effect of the appeal was to vacate the en- 
tire judgment, which could not be docketed, nor authorize the issue of 
process for its enforcement. It is otherwise in civil cases, for then 
unless a supersedeas undertaking has been given, the judgment, for 
some purposes, remains, as was determined in Bledsoe v. iVixon, 69 
h-. C., 81; The Code, Sec. 435. 

In  State v. Applewhite, 75 N.  C., 229, PEARSOK, C. J., says, that  "the 
effect of his, (the prisoner's,) appeal, was to vacate the sentence pro- 
nounced upon him in 1870. The effect of the decision of the Supreme 
Court, was not a judgment or sentence, but simply an order to  the 
Court below, to proceed to judgment and sentence, agreeable to  this 
decision, and the laws of the State." 

This is the law informally recognized and acted on by the Court, 
for as is said by READE, J., in State v. Jones, 69 N .  C., 16: "in criminal 
cases, we do not pass judgment. Such cases are sent up for our opin- 
ion only, which we certify to  the Court below, and there our juris- 
diction ends." When there is no error, the Court below is required t o  
proceed to judgment again. 
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No authority can be needed to  show that  the fine is a part  of the 
punishment, and, like the order of imprisonn~ent, is annulled by an 
appeal, taken and perfected according to  law. 

There is no error and the judgment must be affirmed. 
No error. Affirmed. 

STATE v. C. X. BOWERS. 

Jzaisdiction-Affray-Former Acquittal. 

1. The jurisdiction conferred upon the Superior and Criminal Courts to hear 
and determine indictments for affrays committed within one mile of the 
place where, and during the time, such Courts are  being held (The Code, 
Sec. S92), is not exclusive, but concurrent with that of the Justices of 
the Peace. 

2. Where a party is put on trial for a n  alleged offence, but the record does not 
disclose the result, i t  will be presumed that  he mas acquitted. 

3. Where two Courts have concurrent jurisdiction of a n  offence, the judgment 
of that  one which first passes judgment is a good defence against a prose- 
cution in the other Court for the same offence. 

This was an IKDICTMENT for an affray, tried before Mont- (910) 
gomery, Judge, a t  Fall Term, 1885, of the Superior Court of 
IREDELL County. 

The defendant being convicted, appealed from the judgment there- 
upon pronounced. 

The facts appear in the opinion. 

Attorney General, for the State. 
S o  counsel for the defendant. 

MERRIMON, J. The defendant and another, were indicted in the 
Superior Court of the county of Iredell, for a simple affray, "commit- 
ted within one mile of the place where, and during the time such 
Court was being held." He  pleaded autrefois acquit. 

On trial, it appeared tha t  the mayor of the town of Statesville, in 
which the court-house of that  county was situated, issued his warrant 
charging the defendant and some other persons, with a simple affray 
committed in tha t  town, and within a niile of the court-house where 
the Superior Court was being held. The defendant produced in evi- 
dence, the docket of the mayor of the day in which the affray was com- 
mitted, and from it, "it appeared tha t  the parties had been put 
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(911) upon their trial before the mayor, and the defendant Stockton 
was convicted and fined five dollars, and required to pay costs 

and the defendant Bowers was released." There was evidence going 
to  show that  the offence charged in the indictment, and tha t  for which 
the parties were tried before the mayor, were the same. 

The Court being of opinion that the Mayor, acting as a Justice of 
the Peace, had no jurisdiction of such offence committed within a mile 
of the place where, and during the time the Superior Court was being 
held, so instructed the jury, and the defendant was convicted. 

We think the Court placed an erroneous construction upon the  stat-  
ute, (The Code, Sec. 892). So much of it as is material t o  be here 
considered, provides tha t  "Justices of the  Peace shall have exclusive 
original jurisdiction of all assaults, assaults and batteries, and affrays, 
where no deadly weapon is used and no serious damage is done, and of 
all criminal matters arising within their counties, where the punish- 
ment prescribed by law shall not exceed a fine of fifty dollars, or im- 
prisonment for thirty days: Provided, that  Justices of the Peace shall 
have no jurisdiction over assaults with intent to  kill, or assaults with 
intent to commit rape, except as committing magistrates: Provided 
further, tha t  nothing in this section shall prevent the Superior, Infe- 
rior, or Criminal Courts, from finally hearing and determining such af- 
frays as shall be committed within one mile of the place where, and 
during the time such Court is being held," etc. 

It will be observed that  this section, in tha t  part  of i t  that precedes 
the  first proviso, confers upon Justices of the Peace "exclusive orig- 
inal jurisdiction" of affrays such as tha t  charged in the indictment. 
The first proviso, exclz~des absolutely their jurisdiction of the offences 
mentioned in it. The second proviso does not in terms or effect excludj 
their jurisdiction of the class of affrays mentioned in it. If it had 
been the Legislative intent to do so, then the first proviso would have 
included this offense, as well as those specified in it, and there would 

have been no occasion for the second. The purpose was, as to 
(912) such affrays, to  limit the exclusive original jurisdiction con- 

fered upon Justices of the Peace in the first clause of the sec- 
tion, so as to give concurrent jurisdiction thereof to the Superior, In- 
ferior and Criminal Courts. The words "finally hearing" employed in 
the second proviso, are not apt  words to express the purpose intended, 
they are loose-indefinite--and seem to  imply-to completely hear- 
that  is, to  hear and determine the affray from the beginning of it, in 
the way prescribed by law, but not to  the exclusion of the jurisdiction 
of a Justice of the Peace to  do the same thing. 

We are unable to  see any particular or controlling motive leading 
the Legislature to  confer exclusive jurisdiction of such affrays upon the 
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Superior, Inferior, and Criminal Courts. Tlie interpretation we have 
given the statute, it seems to us, is reasonable, consistent with its 
terms, phraseology and several parts, and gives it intelligent and ef- 
fectual operation. I t  ought, therefore, to prevail. 

The Court held that the Mayor, acting as a Justice of the Peace, 
had no jurisdiction. In  this, as we have seen, there is error. 

No question was made in the court below, so far as appears, as to 
the competency of the evidence introduced to prove the plea. It mas 
insisted on the argument before us, that i t  did not appear from it, that 
the defendant had been acquitted by the Mayor; that i t  only appeared 
that he was "released'). 

It was in evidence that  he was put upon his trial, with the other de- 
fendant, before the Mayor. I t  did not appear that there mas any final 
judgment as to him, but it did appear that  he was "released". This 
must be taken as implying, nothing appearing to  the contrary, that 
he was acquitted. When a party is put on trial, in the absence of any 
verdict or judgment, the inference and legal effect is that  he was ac- 
quitted. State v. Taylor, 84 N. C., 773; State v. McNeil, 93 N. C., 
553. 

It was likewise insisted, that the indictment must have pre- 
ceded, in point of time, the warrant of the Mayor, and, therefore, (913) 
the jurisdiction of the Superior Court became exclusive. It 
certainly does not appear that the indictment preceded in time the 
warrant, nor is i t  material, because, if the Mayor had jurisdiction, as 
he had, and the case was tried before him and the defendant was ac- 
quitted, he might plead such acquittal in the Superior Court. State v. 
Tisdale, 19 N. C., 159; State v. Williford, 91 S. C., 529. 

The defendant is entitled to  a new trial. To that end, let this be 
certified to the Superior Court. 

Error. Reversed. 

Cited: S. v. Roberts, 98 N.C. 757; S. v. Cross, 101 N.C. 789; S. v. 
Battle, 130 N.C. 656; S. v. Palmer, 212 N.C. 13; S. v. Gregory, 223 
N.C. 419; S. v. Melton, 232 N.C. 735; S. v. Parker, 234 N.C. 241. 
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STATE v. GEORGE COVINGTON. 

Forgery-Indictment. 

1. Where the instrument alleged to be forged, upon its face, has a tendency to 
deceive or prejudice the rights of persons, i t  is only necessary to set it  
forth in the indictment and aver its false and fraudulent character. 

2. If the tendency and capacity to deceive, depend upon extrinsic facts, they 
must be set forth in the bill in connection with the instrument alleged to 
be forged, and the averments of its fraudulent character. 

3. The forged instrument must resemble a genuine one, and be such as will 
ordinarily deceive, yet, if from its nature and the course of business it  
does deceive, or mislead, to the prejudice of another, the crime of forger5 
will be complete, no matter hoT informal i t  may be, or if by careful ex- 
amination the forgery might have been detected. 

This was an INDICTMENT for forgery, tried before McRae, Judge, a t  
September Term, 1885, of the Superior Court of RICHMOND County. 

The defendant was indicted for forgery of an order, of which the 
following is a copy: 

Oct. 27th, 1884. 
(914) Mr.  R .  T.  Long, Please let Henry Carmone have 500 dollars 

and I will be in Monday and pay you oblige 
yours J. M .  HAWOOD. 

The State introduced J .  M. Haywood, who testified that  he did not 
sign or authorize any one to sign the order for him; that  he wrote his 
name "J. M. Haywood," and not LLHawoodl'; tha t  he knew R.  T.  Long, 
but did not know whether Long knew him; that  he never had any 
transactions with Long; that he was the son of James Haywood. 

James Haymood, a witness for the State, testified tha t  he signed his 
name James Haywood; that he did not sign the order, and that  he 
spelled his name as J. M. Haywood did; that  he did not think there 
was any other James M. Haywood in Richmond county. 

R .  T .  Long, a witness for the State, testified tha t  the order was pre- 
sented to  him by the defendant; tha t  he told defendant he did not have 
the money, when defendant said he wanted goods; that  he went and got 
another party to let him have the goods, among them a pair of boots; 
that  he told defendant he was disposed to accommodate Mr. Hay- 
wood; tha t  there had been some writings passed between him and 
James Haywood, father of J .  M. Haywood; their names were spelled 
"Haywood"; that  he did not notice the order particularly; he thought 
it was spelled "Haywood", but could not say;  J. NI. Haywood had 
never given any order on him before for goods or money, and he did 
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not know his given nanie; knew his father, but not the prosecutor; 
did not pay any attention to the spelling; the order was brought to 
him sometime last year, on or about its date-think a day or two 
afterwards; that  he took it for five dollars; thought i t  was for that  
amount;  there is nothing in the order tha t  separates the 5 from the 00, 
but i t  is written 500; that  he had never cashed any order for the de- 
fendant before; defendant said he wanted five dollars, and he took it 
for that.  

Here the evidence closed. 
The defendant asked for the following instructions: (915) 
I .  Tha t  in order to convict the defendant, there must be such 

a resemblance of the forged to the genuine order, as might deceive a 
person of ordinary caution or prudence, or of ordinary business capac- 
ity, and tha t  if by exercise of ordinary care and caution, R. T .  Long 
could not have been deceived or misled by the order, the defendant 
would not be guilty. 

11. That  if R. T .  Long cashed the order, or delivered goods or other 
articles thereon, without having inquired as to  its genuineness, and 
there was anything upon the face of the order to  excite a reasonable 
suspicion or doubt as to its genuineness, then the defendant would not 
be guilty. 

111. Tha t  if there was anything upon the face of the order to ex- 
cite suspicion or inquiry as to its genuineness, and R. T .  Long failed to 
exercise care, or to  make inquiry as to its genuineness, defendant is 
not guilty. 

IV. Tha t  if the name signed to the order, did not resemble the 
signature of the alleged drawer, and this was known to  R. T.  Long, or 
would have appeared to him by a careful inspection, i t  was enough to 
have put him on inquiry, and the law will presume that  he knew 
what tha t  inquiry would have disclosed. 

V. Tha t  if by exercise of ordinary care, R. T.  Long could have dis- 
covered that  the order was not genuine, and he failed to exercise suc'i 
care, the defendant is not guilty. 

These instructions his Honor refused, and charged the jury: That  
if the defendant presented the paper offered in evidence to  R. T. Long, 
for the purpose of obtaining money from him, and the paper was in- 
tended by the defendant to defraud; if it mas intended to represent 
the nanie of J. M. Haywood, even though it was not spelled properly, 
and ~f it were not signed by Mr. Haywood or by his directions, and 
defendant knew it, he is guilty. If the State had not satisfied the jury 
of these facts, defendant would not be guilty. 
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The defendant excepted because of the refusal t o  give the 
(916) instructions asked by him, and to the instructions given. Rule 

for a new trial discharged, judgment and appeal by defendant. 

Attorney-General, for the State. 
Mr. Plat t  D. Walker, for the defendant. 

MERRIMON, J. The constituent elements of the crime of forgery a t  
common law, are the false making or alteration of the writing or in- 
strument forged, the fraudulent purpose, and the tendency and capac- 
i ty of it to prejudice the right of another person. 

If such tendency and sufficiency of the instrument appear upon its 
face, it will only be necessary to  aver its false and fraudulent nature, 
setting forth an exact copy of it in the indictment. If ,  however, these 
do not appear, but there are extraneous facts that  make the instrument 
have such tendency, and therefore, the subject of forgery, those facts 
must be averred in connection with i t  in such apt way, as will make 
the tendency appear. This is necessary, because the Court must see 
that the complete offence is charged. 

In  this case, the tendency of the writing forged t o  prejudice the 
right of another person plainly appears. Obviously, if the  order had 
been genuine, the maker of i t  would certainly have been liable, if the 
person to whom i t  was addressed, has in compliance with it, supplied 
the money, or goods in lieu of it, notwithstanding the informality, and 
the misspelling of the name of the maker. It is true, as contended 
by the appellant's counsel, tha t  the order must have resembled a gen- 
uine one, and been such as might have deceived or misled a reason- 
able person; but this does not imply that it must have been perfect 
and orderly in form, and correctly spelled the names of the  persons 
mentioned in it. A genuine order might be informal, or slightly in- 
complete-some of the ~ ~ o r d s  misspelled--a firm addressed not pre- 
cisely by its name-the maker might, in his haste, or by inadvertence, 

omit a letter from his name-some or all these imperfections 
(917) might appear upon careful examination, and yet a reasonably 

cautious business man might-would-frequently accept such 
order, attributing the irregularities to  haste and inadvertence, in some 
respects perhaps, to  lack of accurate information. Orders for goods 
and the like, are often drawn hastily-carelessly. Many business men 
pay little attention to  spelling or forms, and moreover, haste in the 
course of business will not allow of strict scrutiny of orders presented 
to be acted upon promptly. If ,  therefore, the false and fraudulent 
paper writing be such as that  it might, from its nature, and the course 
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of business, deceive or mislead to the prejudice of another person, the 
offence of forgery would be complete. 

The order in question was such a one. If genuine, a reasonably 
cautious man might, probably mould, take and act upon it, if he knew 
the person making it, and had, or would like to have, business relations 
with him. I t  might be incautious, but not unreasonable to accept and 
act upon it. in the course of business. Indeed, the person to  whom lt 
was addressed did so. State v .  Thorn, 66 K. C., 644; State v. Leak, 
80 N.  C., 403; State v .  Lane, Ibid., 407; State v. Keeter, Ibid., 472; 
Archbold's Cr. Pl., 345; State v. Weaver, ante, 836. 

The indictment does not charge an offence under the statute, but 
a t  common law. I t  was therefore unnecessary, indeed, not proper, to  
conclude against the statute. This, however, may be treated as sur- 
plusage. State v. Lamb, 65 N. C., 419; State v. Leak, supra. 

There is no error. The judgment must be affirmed, and to tha t  end, 
let this opinion be certified to the Superior Court. 

No error. Affirmed. 

Cited: S.  v .  Cross, 101 N.C. 785; S. v. Hull, 108 K.C. 779; S. u. 
Utley, 223 N.C. 48. 

STATE v. BLOODWORTH. 

Special Verdict-Statute-Punishment-Fences-Indictment, 

1. An exception contained in the enacting clause of a statute creating an 
offence, constitutes a part of the description of the offence, and in every 
indictment thereunder i t  is necessary that  i t  should be negatived. 

2. I n  a special verdict, all the facts necessary to constitute the offence charged. 
mnst be especially ascertained, otherwise no judgment can be pronounced 
upon it, and it  should be set aside and a new trial granted. 

3. An indictment and a special verdict thereon for a violation of Sec. 2799 of 
Tlie Code (requiring planters to keep fences around their fields during 
crop time), should contain an arerment and finding that there r a s  no 
"navigable stream or deep water course, that shall be sufficient instead of 
such fence," and that  "the lands a re  not situate within the limits of a 
county, township, or district, where the stock law may be in force." 

4. If a statnte prohibits a matter of public grievance, or commands a matter of 
public convenience, all acts or omissions contrary to the prohibition or 
command, a re  misdemeanors, punishable by indictment-(if the statute 
prescribe no other method of proceeding)-notwithstanding no punishment 
is prescribed in the statute. 
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(918) This was an INDICTMEKT against the defendant, for not keep- 
ing a fence five feet high around his cultivated field during 

crop season in the year 1885, tried before Meares, Judge, in the Crimi- 
nal Court of XEW HAXOVER County, a t  the  September Term, 1885, of 
said court. 

The jury returned the following special verdict, to-wit: "The jury 
find, that  the defendant R-as the occupier and cultivator of a farm, and 
that  he did not have and keep a fence five feet high around the same 
during the crop season of the year 1886. But whether the defendant 
is guilty or not guilty under this bill of indictment, the jury are not in- 
structed, and pray the instruction of the Court. If the Court shall be 
of the opinion that  the defendant, under this finding of fact, is guilty, 
then the jury find that he is guilty, but if not, then he is not guilty." 

Whereupon, the Court being of opinion tha t  the defendant is 
(919) not guilty, gave judgment for the defendant, and he was dis- 

charged. 
From this judgment of the Court, the Solicitor appealed to the Su- 

preme Court. 

Attorney-General, for the State. 
S o  counsel for the defendant. 

ASHE, J., (after stating the facts). The indictment was preferred 
under Sec. 2799 of The Code, which is as follows: "Every planter shall 
make sufficient fence about his cleared ground under cultiration, a t  
least five feet high, unless there shall be some navigable stream or 
deep water course, that shall be sufficient instead of such fence, and un- 
less his land shall be situated within the limits of a county, township or 
district, where the stock law may be in force." 

The statute, it will be seen, contains two exceptions, the one that  
there is a navigable stream or deep water course that slzall be sufficient 
instead of the fence, and the other that the land is situated within the 
limits of a county, township, or district, where the stock law may be 
in force. 

The exceptions are contained in the enacting clause, and therefore 
constitute a part  of the description of the offence, and in every in- 
dictment under the statute, it is necessary that  they should be negotia- 
tived, in order that  the description of the crime may in all respect cor- 
respond with the statute. 1 Bishop Cr. Pro., Xec. 376; State v. Heaton, 
81 N. C., 542; State v. Lanier, 88 S. C., 658. 

It is equally essential in a special verdict, that  all the facts neces- 
sary to constitute the offence charged, should be fully and explicitly 
stated, to  warrant the Court in pronouncing a judgment upon the 
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verdict. State v. Blue, 84 N. C., 807; State v. Bragg, 89 N. C., 480. 
Thus, in this case, it was necessary that  the jury should have found 
the facts, whether the defendant came within the exceptions in the 
statute, and their having failed to do so, their verdict imperfect, and 
when that is the case, no judgment can be pronounced upon it, 
and the verdict should be set aside and a new trial ordered. (920) 
State v. Lowry, 74 hT. C., 121; State v. Moore, 29 N. C.. 228. 

I t  TTas contended, that in as much as the Legislature had not de- 
clared a violation of Sec. 2799 to be an indictable offence, i t  is not a 
criminal offence to violate its provisions. But this is a mistake. I n  
Slate v. Parker. 91 K. C., 650, the Court held, "if a statute prohibited ,z 

matter of public grievance, or commanded a matter of public con- 
venience, all acts or omissions contrary to the prohibition or com- 
mand of the statute, being misdemeanors at common law, are pun- 
ishable by indictment, if the statute specifies no other mode of pro- 
ceeding," citing for the doctrine Arch. Cr. Law, 2; 2 Hawk., ch. 25, 
See. 4. But when the Statute mentions a particular mode of proceed- 
ing, as when it imposes a penalty for its violation, and says nothing 
more, that proceeding excludes that by indictment. Stale v. Snuggs, 
85 S. C., 541. 

There is error. Let this opinion be certified to  the Criminal Court 
of New Hanover County, that a venire de novo may be awarded to 
the State. 

Error. Reversed. 

Cited: S. v. Addington, 121 N.C. 540; S. v. Pierce, 123 N.C. 747; 
S. v. Rippy, 127 N.C. 517; S. v. Bradley, 132 N.C. 1061; S. 2). Hollo- 
man, 139 N.C. 648; S. v. R.R., 145 N.C. 540; S. v. Fisher, 162 N.C. 
565; S. v. Brown, 221 N.C. 304; S. v. Bishop, 228 N.C. 374; S. v. 
Surles, 230 N.C. 279. 

STA4TE T. SLADE POWELL. 

Case on Appeal-Judgment-Punishment-Removal of Crops- 
Sotice-Indictment. 

1. I t  is incumbent upon the appellant in all appeals, to send up a statement of 
the case, in which the errors of which he complains are  set forth, and in 
the absence of such statement, the judgment below mill be affirmed, as  a 
matter of course, unless there be some error found in the record, which it  
is the duty of this Court to correct. 
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2. An averment in an indictment for removing a crop, 'Without having given 
a r ~ y  notice of such intended removal," is equivalent to the averment that 
the removal was made without giving "five days' notice." 

3. Only felonies where no specific punishment is prescribed, and offences that 
are  infamous. or done in secrecy and malice, or with deceit and intent to 
defraud, can be punished by imprisonment in the Penitentiary. 

4. The offence of removing crops, without payment, or giving notice of such 
remox-al, although it  may hare been committed secretly, or a t  night, is a 
simple misdemeanor, and cannot be punished by imprisonment in the Peni- 
tentiary. The Code, Sec. 1096, 1097. 

(921) This was a CRIMINAL ACTION, conmenced in the lnferior 
Court of BERTIE County, a t  August Term, 1885, of said Court, 

wherein the defendant was indicted for removing a crop, in violation of 
the provisions of See. 1759 of The Code. 

The indictment is as follows, to-wit: .'The jurors for the State, upon 
their oath present, that  on the first day of January, in the year of our 
Lord, one thousand eight hundred and eighty-four, a t  and in the county 
of Bertie, by contract between them, one Solomon Pugh rented to Slade 
Powell, for agricultural purposes, a certain parcel of land there sit- 
uated, to have and to  hold the same, to the said Slade Powell, for and 
during the year 1884, yielding and paying therefor to the said Solo- 
mon Pugh, seven hundred and fifty pounds of lint cotton; and in and 
by said contract of lease, i t  was not agreed between the said parties 
thereto, that  the crop which might be raised, grown and made on said 
parcel of land, during said term, by the said Slade Powell, should not 
be deemed and held to  be vested in ~ossessjon in the said Solomon 
Pugh, before and until said rent was sitisfied and paid to  him, and by 
virtue of said demise, the said Slade Powell, then and there entered 
into said parcel of land, and was possesbed thereof, from then until 
January the ls t ,  1885, in said county, and during the period of time 
last aforesaid, in the county aforesaid, raised, grew, and made on said 
parcel of land, a certain crop of cotton and corn, and held the same in 
his possession: and afterwards, and before satisfying the lien for his 

aforesaid rent, which the said Solomon Pugh had on the said 
(922) crop of cotton and corn, on the 1st day of December, 1884, a t  

and in said county, the said Slade P o ~ e l l ,  did unlawfully and 
wilfully, reniow from and off, and outside of said parcel of land, three 
hundred and fifty pounds of cotton, then and there being found, the 
same being then and there part of the crop aforesaid, which the said 
Slade Powell had raised, grown and made on said parcel of land dur- 
ing the aforesaid term, TT-liich said parcel of land was in his possession 
as aforesaid, without first having obtained the consent of the said 
Solomon Pugh to said removal, and without having given the said Solo- 
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mon Pugh, or any agent of his, notice of such intended removal of 
said cotton, contrary to the form of the statute," etc. 

The defendant was convicted, and from the judgment of the Infe- 
rior Court that he be imprisoned in the penitentiary for two years, he 
appealed to  the Superior Court. 

It was charged in the bill of indictment, that  the rent was due 
to Solomon Pugh, and there was evidence to tha t  effect. There was 
also evidence that  the crop had been removed in the  night time. In  
the Superior Court, there was a motion by defendant's counsel to ar- 
rest the judgment, on account of defects in the bill of indictment, 
which motion was sustained by the Court. 

The Attorney General, (Xr .  18. L. Williams, also filed a brief,) for 
Ihe State. 

X r .  R. B. Peebles, for the defendant. 

ASHE, J., (after stating the facts). This is the only question prop- 
erly presented by the record for our consideration, but we think i t  
proper to notice in this opinion, the judgment pronounced against the 
defendant in the Inferior Court. 

The errors assigned by the Solicitor were: 1. The granting the mo- 
tion in arrest. 2. For error or errors appearing on the record: "and 
it is agreed by counsel, that the record shall constitute the statement 
of the case, together with this assignment of error." This kind 
of practice cannot have the sanction of this Court. It is in- (923) 
cumbent upon the appellant, in all appeals, to  send up a state- 
ment of the case, in which the errors to his prejudice complained of, 
are set forth. It is in effect the bill of exceptions, and when there is 
no bill of exceptions, nor statement in nature thereof, accon~panying 
the record sent to  this Court, the judgment below is affirmed as matter 
of course, unless there be found some error in the record, n-hich it is 
the duty of the Court to  look into. State v. Orrell, 44 N. C., 217; State 
v. Ray,  32 N. C., 29; State v. Gallimore, 52 PIT. C., 147. 

Notmitl~standing there is no statement of the case, m-e have looked 
into the record, and our opinion is, there m7as error committed by both 
the Superior and Inferior Courts. I n  the former by arresting the 
judgment, and in the latter by the sentence pronounced upon the de- 
fendant. 

The indictment was well drawn, and in accordance with precedents 
a p p r o ~ e d  by this Court-and it is now too late to inquire whether 
they were correct. 

The indictment in this case is drau-n in strict conformity to the for111 
of the indictment in the case of State v. Walker, 87 N. C., 541, which 
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was approved and sustained by this Court, and also with that  in the 
case of State v. Pender, 83 h'. C., 651. The only difference between 
that  case and this is, that there the crop was charged to have been re- 
moved, without giving five days notice, and in this without giving any 
notice, a distinction without a difference, for if the defendant gave no 
notice, of course he did not give five days notice. 

In  our opinion, there was error in arresting the judgment, and in 
the judgment of the Inferior Court in sentenc~ng the defendant to 
two years imprisonment in the State's prison. Neither that, nor 
any other Court, had the poKer to  impose such punishment in a case 
like this. It is a simple n~isdemeanor, and no specific punishment 
having been prescribed by the Legislature, i t  is punishable as misde- 
meanors a t  common law, tha t  is by fine or imprisonment in the com- 

mon jail, or both. It is only felonies-The Code, Secs. 1096 
(924) and 1097-where no specific punishment is prescribed, and of- 

fenses that  are infamous, or done in secrecy and malice, or with 
deceit and intent to defraud, that  may be punished with imprison- 
ment in the penitentiary. But this is not one of those offenses, and 
because it may have been done secretly or a t  night, does not bring it 
within cither class of those offenses. 

There is error. Let this be certified to  the Superior Court of Bertie, 
that the case may be remanded to  the Inferior Court of that  County, 
that  that  Court may proceed to judgment in conformity to this opin- 
ion, and the law of the land. 

Error. Reversed. 

Cited: S. v. Smith, 106 9 .C.  655, 658; S. v. Surles, 230 N.C. 280, 284. 

STATE r. GARRETT JOHNSON. 

1 .  h person employed as a guard, in  the management of con~ic t s ,  is criminally 
responsible for the escape of prisoners confided to his care. 

2. Oficers and public agents will not be held to the rigorous common-law rule 
of responsibility for the custody of convicts enlployecl in labors outside of 
the Penitentiary, acticnl negligence being the test of guilt. 

3.  As a general rule, it is not necessary to prove negligence when one has lawful 
cnstody of prisoners, for it is implied, unless occasioned by the act of 
God, or from irresistible adrerse force. 
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This was an INDICTMENT for an escape, tried before Clark, Judge ,  at 
January Criminal Term, 1886, of WAKE Superior Court. 

The defendant, having the custody and control of a convict com- 
mitted to  the penitentiary for a felony, is charged in the indictment, 
with having unlawfully and negligently permitting him to escape anrl 
go a t  large. On a plea of not guilty, he was tried before a jury, who 
rendered a special verdict, in which they find as follows: 

I. That one Peter Birdsong, a colored boy of the age of 
twelve or fourteen years, was sentenced by the Superior Court (925) 
of Warren County, a t  September Term, 1883, to  the State's 
prison, for a term of three years, for larceny. 

11. That the said Birdsong was a delicate boy, and in feeble health, 
and his behavior in the Penitentiary was good, and for this reason he 
was allowed, by and under the authority of the Directors and Wardens 
of the Penitentiary, privileges of a "trusty." 

111. That a "trusty" is a convict, who, for reasons sufficient in the 
judgment of those in authority over the Penitentiary, when a t  work 
on railroads or farms worked by convicts, or when on other work out- 
side of the Penitentiary grounds, is not required to  be under the eye 
of the overseers or guards at all times, but is permitted to go on er- 
rands, or other special service in the furtherance of the work in which 
he and the other convicts are engaged, away froni the presence of 
such overseer and guards. 

IV. That the regulations under which this is done by the authorities 
of the Penitentiary, was made in the interest of economy, to  save the 
expense of additional guards and overseers. 

V. That at the time of the alleged escape of said Birdsong, the de- 
fendant was an overseer and guard, in charge of some of the convicts, 
engaged in work on a farm in Wake county, cultivated by convicts, 
and Birdsong was sent to him with other convicts, as a "trusty" as 
aforesaid. 

VI. That he was sent without a guard, by the defendant, after a lot 
of bags which were necessary for use in picking cotton, and while on 
the errand, absented himself and did not return; and defendant mas 
the only guard in charge of a squad of thirteen convicts, and the said 
bags were several hundred yards away fro111 the place where the con- 
victs were a t  work. 

VII. That the "trusties", while authorized by the Directors, were 
not designated by them, and in this case, Birdsong was inade a "trusty" 
by the Warden of the Penitentiary. 

If upon these facts, the Court is of opinion that the defendant 
is guilty, the  jury find him guilty; if otherwise, they find him (926) 
not guilty. 

769 
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STATE~ G. JOHNSOS. 

The Court being of opinion that  the facts found by the jury do 
constitute the offence charged in the indictment, directed an entry 
to  this effect and pronounced judgment, from which the defendant ap- 
pealed. 

Attorney General, for the State. 
Mr.  R. H .  Battle, for the defendant. 

SMITH, C. J. (after stating the case). An escape has been effected, 
in the criminal sense of the law, in the language of an eminent author 
in a work on criminal law, "when one who is arrested, gains his liberty 
before he is delivered in due course of law." 1 Russell on Crimes, 467. 

It is defined in brief words by another writer, as "the departure of a 
prisoner from custody." 2 Whar. Cr. Law, Sec. 2606. 

I t  is not necessary to prove negligence in one who has the lawful 
custody of the prisoner, for it is implied, and is excusable only, when 
"occasioned by the act of God, or from irresistable adverse force,'' or, 
in the language of this Court, when it results "from the act of God or 
the public enemy." Rainey v. Dunaminy, 6 N. C., 386. This rigorous 
rule of the ancient common law, must, we think, find some relaxation in 
its application to those officers and agents, in whose custody, convicts 
sentenced to the State's prison, are placed when sent out from its walls 
to do public work, and when greater freedom in their movements is un- 
avoidable, and increased facilities for making an escape are offered. 
I n  such case, to  make such custodian criminally answerable, the 
means a t  his disposal to secure prisoners, and the service to which they 
are put, must be considered, in determining whether there has been ac- 
tual negligence, or a failure to  use the  pourers conferred, in preventing 
an escape. The defendant in the present case, had a squad of thirteen 
in charge, whose field labor he was to  supervise, see that  the convicts 

worked-and that they did not get away from any inattention 
(927) of his. Their safe keeping was necessarily thus rendered more 

difficult, and the measure of official responsibility should be cor- 
respondingly reduced. The policy of our penal system, looks to  the 
labor of its convicts, not only within the prison walls, but outside, on 
public works and in the service of the State, as alike securing their 
health, and diminishing the costs of their support, by making their 
own labor contribute to it. These considerations require a modification 
of the common law, and when an offence, such as is here charged 
against the defendant, is imputed to him as an overseer or guard, the 
guilt should be determined by an inquiry into the existence of actual 
negligence and inattention to duty, on the part  of the accused. 

770 
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STATE G. Fox. 

Here the escape was caused by the direct act of the defendant, not 
only indicating a want of care, but in affording the convict an oppor- 
tunity to  escape. He was sent alone after bags for the picked cotton, 
to  a place several hundred yards distant, and never returned. It was 
not alone a case of misplaced confidence in a "trusty", but the errand 
enabled him to make his departure, and finds no extenuation in the 
fact that  the bags were needed in prosecuting the farm work. 

If such management of convicts employed in out-door work were 
tolerated in those who have them in keeping, their imprisonment and 
punishment would be rendered very precarious, and escapes frequent 
and unavoidable. They should a t  such times, remain in view and un- 
der control of the guard, so that any insubordination might be readily 
repressed, and any attempt a t  escape frustrated a t  once, or at least 
such means as were at hand, could be used for that  purpose. 

No objection is made to the form of the indictment, nor do we dis- 
cover any. 

There is no error, and the Court below will proceed to judgment. 
Let this be certified. 

No error. Affirmed. 

Cited: S. v. Ritchie, 107 N.C. 858; S. v. Lezuis, 113 N.C. 624; Brady 
v. Hughes, 181 N.C. 235; 8. v. Carivey, 190 N.C. 321; Sutton v. 
Williams, 199 N.C. 548, 549. 

STATE r. WILLIAM POX. 

Larceny-Accessories-Variance. 

1. There a re  no accessories before the fact in larceny, for not only those who 
aid and abet, but all who advise, counsel or procure the act  to be done, 
a re  principals. 

2. I f  a n  indictment charges that A committed the theft, and B was present 
aiding and abetting, and the proof should be that B committed the theft, 
and A was present aiding and abetting, it  would be no rariance, and a 
conviction would be sustained. 

INDICTMENT for larceny and receiving stolen goods, knowing (928) 
them to have been stolen, tried before Shipp, Judge, and a jury, 
a t  July Term, 1885, of ALEXANDER Superior Court. 

The indictment was preferred against the defendant Fox, and one 
Miller, and the defendant Fox was alone put on trial. 
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The indictment contained two counts, the one for the larceny of a 
quart of whiskey, the  property of one Hedrick and the other receiving 
it, knowing i t  to  have been stolen. 

The evidence in the case showed, that Fox, on the day the larceny 
was committed, told Hedrick, the prosecutor, that  he had no whiskey, 
but he knew where he could get some. The prosecutor gave him two 
bottles of a red color, and the money to buy the whiskey. The defend- 
an t  brought the whiskey to the mill of the prosecutor, who, after giving 
the defendant a drink, put the bottles in a box of wheat in the mill, 
and the defendant saw him do it, there being no other person present a t  
the time. The prosecutor then locked the door of the  mill and went 
to supper, and when he returned after dark, he found the n d i  broken 
open and the whiskey gone. I t  was also in evidence, tha t  shortly after 
dark, the defendant and Miller were seen sitting on a pile of saw dust 
and soon thereafter were seen returning from the place where the mill 
was broken open. 

It was also in evidence, that  on the night of the day when the mill 
was broken open, the defendant Fox rode up to the house of one Pope, 

called him out of bed, and gave him a drink of whiskey out of 
(929) a bottle; that  he then had two bottles like those described by 

the prosecutor Hedrick. 
His Honor charged the jury, that if they believed from the evidence 

tha t  Miller stole the whiskey, and tha t  the defendant received the 
whiskey, knowing it to  have been stolen, they would find him guilty 
on the second count in the bill of indictment. 

He  also charged, tha t  if the jury believed from the evidence, that  
Miller stole the whiskey and the defendant aided and abetted, or ad- 
vised and procured him to commit the theft, he would be guilty of 
larceny. There was a general verdict of guilty, and the defendant 
appealed. 

Attorney General, for the State. 
S o  counsel for the defendunt. 

ASHE, J. (after stating the facts). J1-e do not understand why his 
Honor should have instructed the jury, that if Miller stole the whiskey, 
and that  if they should believe that  the defendant was an aider and 
abettor, or the receiver of the whiskey knowing it to have been stolen, 
he was guilty in the one aspect or the other, when ail the evidencc 
pointed directly to  Fox, as the person who committed the theft, and 
that  Miller was the aider and abettor. But there was no error in 
the charge, for the jury were satisfied, and we think there was evidence 

772 
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sufficient to  lead them to  the conclusion, that  Miller was present, aiding 
and abetting, or advising and counselling Fox in the commission of the 
theft, and it would be iniirmterial which took the whiskey. For in 
this offence there are no accessories before the fact-all are guilty, 
not only those who aid and abet, but all who advise, counsel or pro- 
cure the act to  be done, are principals. So tha t  if it be alleged in the 
bill of indictment, that A committed the act, and B was present aid- 
ing and abetting him, and the proof shouid be, that  B actually com- 
mitted the act, and A was the abettor, the indictment would be sus- 
tained. Arch. Cr. Law, 6. 

There is no error. Let this be certified to the Superior Court 
of Alexander County, that  the case may be proceeded with ac- (930) 
cording to  law. 

No error. Affrmed. 

Cited: S. v. Xtroud, 95 N.C. 630; S. v. Skeen, 182 N.C. 846; S. v. 
Overcash, 182 N.C. 891; $5. v. Dail, 191 N.C. 235; S. v. Whitehurst, 
202 N.C. 633; S. v. Johnson, 226 K.C. 675; S. v. Bennett, 237 N.C. 
752. 

STATE v. FRED. ALSTON. 

Case Stated on Appeal-Evidence. 

1. The rule that only such parts of the evidence should be set forth, as r i l l  
enable the Court to pass upon the exceptions made, reiterated by the 
Court. 

2. As a general rule, i t  is not admissible. on a prosecution for one offense, to 
prove that the defendant had before committed another offense. To this 
there are  exceptions, but the offense must be brought home to the de- 
fendant. 

3. When two offenses are committed in two different years. i t  is erroneous for 
the Judge to permit the State, in a prosecution for the second offense, in 
orcler to show the arrimus of the defendant, to prore irrelevant facts which 
only tend to cast a suspicion on the defendant as to the first offence. 

IXDICTMENT, tried before Phillips, Judge, and a jury, a t  Fall Term, 
1885, of Halifax Superior Court. 

The defendant n-as indicted for burning a tobacco barn, the property 
of one T. R. Bowers, in September, 1885. There was a verdict of 
guilty, and judgment thereon, from which the defendant appealed. 
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ilttorney General, for the State. 
Xo counsel for the defendant. 

ASHE, J. The statement of the case, in disregard of the repeated 
suggestions of this Court, that  only such parts of the evidence should 
be set forth as will enable this Court to pass upon the rulings to  which 
exception is taken below, contains a mass of superfluous and trivial 

facts, which should have been omitted, as not pertinent to  the 
(931) exceptions taken. Strickland v. Draughun, 88 N. C., 315; Craw- 

ford v. Orr, 84 N. C., 246. 
But while the material facts disclosed by the evidence, raised, to  

say the least, a very strong suspicion tha t  the defendant was guilty of 
the crime with which he was charged, we are of the opinion that there 
was such error in the admission of evidence, as entitles the defendant 
to  a new trial. 

The facts necessary to our decision, under the view of the case we 
have taken, are, that the barn of T. R. Bowers, was burned, about 
twilight on the of September, 1885. H e  had two barns, one 
old, the other new. The old barn was burned, and they stood about 
fifty yards apart. The old barn contained the tobacco of the pros- 
ecutor Bowers, and the other that  of one Windsor, who was the father- 
in-law of the defendant. Some eight or ten minutes before the dis- 
covery of the fire, the defendant, with Bowers, Lee and Keinp Alston, 
was a t  the stables, about seventy yards distant from the old barn, 
where the defendant was feeding the steers. They left him there, and 
about the time they reached the dwelling, some hundred yards from 
the stables, the fire was seen to blaze up in the barn. About this time, 
some one, about the size of the defendant, was seen going from the 
burning barn to the new barn, and as the  neighbors were hastening t o  
the fire, Georgiana Alston, a witness for tile State, saw the defendant 
standing by the new barn. He  said, "you see three men have been 
watching the barn all day, and i t  is now burning. You see how good 
God is; last year it was brother Windsor's barn; this year it is the 
Boss', and Windsor ain't got a bit in it"-he told her this three times. 

In  the course of the trial, the witness Bowers was recalled by the 
State, and the Solicitor asked him this question: "Did you ever have 
a tobacco barn burned before, and what time was i t  burned." The 
State offered this evidence, to show thc animus of the defendant, and 
to show whose tobacco was in the barn tha t  was burned the year be- 
fore, the witness, Georgiana, having stated tha t  the defendant said, 

"last year it was Windsor's, this year it was the boss'," etc. 
(932) The defendant objected to the question, but the Court admitted 

it, and he excepted. 
774 



N. C.] FEBRUARY TERM, 1886. 

The witness then said, that  he had a barn burned last year, an3  
Windsor's tobacco was in it, except a few ground leaves tha t  he had in 
it. Last year Windsor's tobacco was burned, and Fred, (the defend- 
ant,)  was living on the pIace then, in forty yards of tha t  house. 

We are of the opinion that  there was error in the admission of this 
part  of the testimony of the witness Bowers, not so much to  that part 
of his testimony which stated that he had a barn burned the year be- 
fore, and that  Windsor's tobacco was in it, for, if the testimony had 
stopped there, it would have been harx~less, as tending only to show 
that  the defendant knew that  Windsor's tobacco was in that  barn; but 
when taken in connection with the further facts, tha t  the defendant 
was living within forty yards of the barn when burned, and the dec- 
laration of the Solicitor, that he offered the evidence to  show the 
animus of the defendant, it was an insinuation that the defendant had 
burned the barn the year before, and was calculated to produce the 
impression upon the minds of the jury, that the Court, by admitting 
this evidence to  establish the animus, intended that  they should take 
that  circunistance into their consideration, in determining whether the 
defendant had burned the barn of which he was accused. 

As a general rule, it is not admissible to adduce evidence that  a de- 
fenciantYconmitted an offence, in order to prove tha t  he committed 
another. 1st Wharton Cr. Lam, Secs. 631-670. To  this, however, there 
are exceptions, but the extraneous crime must be brought home to 
the defendant. Ibid. But  there was no evidence fixing upon the de- 
fendant the crime of burning the barn in the previous year. It was 
nothing more than an intimation of the Solicitor, that  the defendant 
had burned the barn, and the Court added to it the weight of its author- 
i ty,  by admitting the evidence, and thereby suffering the jury to  
be misled by such irrelevant testimony. His Honor, after admitting 
the evidence inadvertentlv, should have withdrawn it from the 
attention of the jury, and his failure to  do so, was error. State (933) 
v. Freeman, 49 N. C., 5. 

This opinion must be certified to the Superior Court of Halifax 
County, that  a venire de novo may be awarded. 

Error. Reversed. 

Cited: S. 21.  Graham, 121 N.C. 627; S. v. McCall, 131 N.C. 800; 
8. v. Plyler, 153 N.C. 633; S. v. Grifith, 185 N.C. 760; S. v. Colson, 
194 N.C. 207; S. v. Brady, 238 N.C. 407. 
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STATE v. SAMUEL KEITH. 

Jurisdictio~z-Town Ordinance-Resisting Town Oficer. 

An ordinance of a city or town, which makes an act which is punishable as  a 
criminal offence under the general law of the State, an offence against the 
town, punishable by fine or imprisonment, is roid. 

I~XDICTMENT, commenced by a warrant returnable before the mayor 
of Raleigh, and carried by appeal to the Superior Court of WAKE 
County, where it JTas tried before Clark, Judge. and a jury, a t  Novem- 
ber Criminal Term, 1885. 

The defendant m-as arrested and held to answer criminally, under s 
warrant issued by the Mayor of the city of Raleigh, wherein it is al- 
leged, that  he did "unlawfully and wilfully assault, oppose, and re- 
sist, officer J V .  E. Hogue, a meniber of tlie police force of said city, 
while in the discharge of his duty, in v'lolation of the Ordinance of the 
City of Raleigh, Sec. 9 chapter 11, contrary to", etc. 

The following is a copy of the ordinance referred to: 
"Any person ~ l i o  shall assault, oppose, or resist, or in any manner 

abuse or insult any officer of the city of Raleigh, or member of the po- 
lice force, while in tlie discharge of any duty, shall be fined fifty 
dollars, or suffer imprisoninent not to exceed thirty days." 

On the trial, the Mayor found the defendant guilty, and gav: 
(934) judgment against him, from which he appealed to the Superior 

Court. In  the latter Court, the jury rendered a special verdict, 
by which it appeared, that  the defendant did resist and strike the of- 
ficer mentioned in the warrant, l ~ h i l e  he was lawfully endeavoring t o  
arrest him. 

The Court being of opinion that  the Mayor had no jurisdiction to 
t ry  the defendant for the supposed offence, and that the ordinance was 
void, directed a verdirt of not guilty to be entered, gave judgment for 
the defendant, and the Solicitor for the State appealed to this Court. 

Attorney General, for the State. 
Mr. J .  C. L. Harris, for the defendant. 

R ~ E R R I M O X ,  J. (after stating the facts). The defendant is charged 
with a violation of the ordinance referred to in the warrant, and not 
for an assault. So much of tha t  ordinance as is material here, under- 
takes to make an assault upon a public officer of the city of Raleigh, 
while in the  discharge of his official duty, an offence against the city, 
punishable by fine or imprisonment. 
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It is indictable under the general law of the State, to so assault such 
officer, and it is settled that  a town ordinance, that  undertakes to make 
that  which constitutes a criminal offence under the general law of the 
State, an offence against the town, punishable by fine or otherwise, is 
inoperative and void. So that  so much of the  ordinance in question, 
as declares an  assault upon the officer of the city named, while in the 
discharge of his official duty, punishable by fine or imprisonment, IS 

void. Town of Washington v. Hammond, 76 N. C., 33; State v. Lung- 
ston, 88 Ic'. C., 692; State v. Brittain, 89 N. C., 574. 

There is no error, and to the end that  the judgment may be affirmed, 
let this opinion be certified to  the Superior Court. It is so ordered. 

h'o error. Affirmed. 

Cited: S.  v. McCoy, 116 N.C. 1060; S. v. Freshwater, 183 N.C. 763. 

STATE v. TOBE R'ORWOOD, E L I  JONES a m  GREEN POWELL. 

Indictment-Gaming-Motion to Quash. 

1. Playing and betting a t  cards, is not indictable, unless done in a house or on 
some part of the premises where spirituous liquors are  retailed, or in some 
ordinary, tarern, or house of entertainment, or a t  a faro-table, or faro- 
bank, or a t  some other gaming table, used for playing games of chance. 

2. A bill of indictment which does not charge that  the game played was one of 
chance, and that  it mas played a t  a place or table where games of chance 
are  played, will be quashed. 

INDICTMEST for playing and betting a t  cards, heard before (935) 
Graves, Judge, on a motion to quash, a t  Spring Term, 1886, of 
CALDWELL Superior Court. 

The indictment was as follows, to-wit: "The jurors for the State, 
upon their oath present, that Tobe Xorwood. Eli Jones and Green 
Powell, late of the county of Caldwell, on Sunday, the 7th day of 
March. 1886, with force and arms, a t  and in the county aforesaid, un- 
lawfully did play a t  a certain game of cards, and then and there un- 
lawfully and wilfully did bet money on said game, contrary to the 
form of the Statute in such case made and provided, and against the 
peace and dignity of the State." 

On hearing the indictment, the defendants' counsel, aclinitting the 
facts to be, tha t  on one occasion they played cards for money and bet 
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on the game, in the woods some distance from any house or road, 
nioved to quash the indictment. 

His Honor quashed the indictment, from which judgment the Solici- 
tor prosecuting for the State appealed. 

Attorney General, for the State.  
1Vo counsel for the de f endaks .  

ASHE, J. (after stating the facts). The indictment does not bring 
the offence charged within the prohibition of any statute in this State. 
I t  was evidently drawn under See. 1045 of The Code, but fails to  make 

out a criminal offence under that  section. I t  fails to charge that  
(936) the game played was one of chance, and that i t  was played a t  

a place or table where games of chance are played. I n  this 
State, persons playing or betting a t  cards or games of chance, are 
only amenable to the criminal law, when they play or bet a'c a faro 
bank, or far0 table, under Sec. 1044 of The Code; or a t  some other 
gaming table, established, used, and kept as such, a t  which games 
of cliance are played, under Sec. 1045; or in some ordinary, tavern, 
or house of entertainment; or in a house where spirituous liquors arc 
retailed; or in some part of the premises occupied with such house, 
under Sec. 1042. 

The bill of indictment in this case, fails to state facts that bring the 
offence charged within the inhibition of either of these sections of The 
Code, and we are not aware of any other law that  makes the playing 
and betting a t  cards a violation of the criminal law. 

There is no error. Let this be certified to  clle Superior Court of 
Caldm-ell County, to the end that  the defendants may be discharged. 

S o  error. Affirmed. 

STATE v. ROBERT B. HARPER. 

Indictment-Sending Tlzreateniny Letter-Xotion to  Quash. 

1. The power to qnash an indictment before defendant pleads, is not usually 
exercised unless the defect is gross and apparent. nor when the offence is 
of a heinous nature. 

2. C e r t a i n t ~  to a certain intent in general, is all that is required in indictments; 
bnt everything should be charged, or made to appear by necessary impli- 
cation, which is necessary to constitute the offence charged. 

3. Where the offence charged the sending a letter under Sec. 989 of The 
Code, and the letter was set out in the indictment, from which i t  is deduci- 
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ble by necessary implication, that  the defendant threatened to indict the 
prosecutor for an offence punishable by imprisonment in the penitentiary, 
n ~ i t h  a view and intent to extort money ; I Ie ld ,  that  a criminal offence is 
sufficiently charged, and the indictment should not be quashed. 

ISDICTMENT, heard before Clark, Judge,  on a motion to quash (937) 
a t  Spring Term, 1886, of DURHAM Superior Court. 

The indictment was for sending a threatening letter, and was 
as  follows: "The jurors for the State, upon their oath present, that  
Robert B. Harper, late of the county of Durham, in the State afore- 
said, on the first day of January, in the year of Our Lord, one thou- 
sand eight hundred and eighty-five, in said county and State, did 
knowingly and wilfully, send to one C. M. Van Nappen, in which 
said letter, he, the said Robert B. Harper, threatened to  accuse the 
said C. RI. Van Sappen of a crime, punishable by the laws of said 
State r i t h  imprisonment in the penitentiary, to-wit: the crime of em- 
bezzlement, with a view and intent to extort and gain money, to-wit: 
the sum of ten dollars in money, from him, the said C. R4. Sappen, 
which said letter is as follon,s, that is to say: 

L i D ~ ~ ~ . 4 s ~ ,  K. C., September 14, '85. 
"C. $1. VAN NAPPEN: I want to say to you in regard to  that case I 

had against you before Mr. C. B. Green, wherein I charged you with 
$10.00 received for house rent, I mill make you thls proposition: If you 
will pay me the $10.00 inside of ten days, I will drop it. If not, I 
am going to put the case before tlie Superior Court, in October, and 
I am going to have the postmaster and the express agent as witnesses, 
to  shom the amount of money you sent me through them, and I am 
also going to  have Mr. C. A. W. Barham and Peter Green, and Robert 
Crabtree and E. H .  Lyon and ITT. T. Speed, as witnesses, to show the 
amount of money paid you by them. I will also have my wife as a 
witness, to  prove that  the money was never paid to her, so if you like, 
you can look these things up, and you mill not find, anywhere, where 
you paid or sent me the ten dollars. You map become clear in tlle 
Superior Court, but it seems to me, that  tlie evidence will be 
very strong against you, when my wife and lilyself will both (938) 
swear that  you have never paid it, and the postmaster's books, 
and the express agent's books, mill shom and correspond with all the 
money collected and sent to  me by you, with exception of the $10.00. 
You can use your own pleasure about paying the nioney inside of ten 
days; but if you don't pay it, I am sure going i o  bring the suit in the 
next tern1 of the Superior Court. R. B. H ~ R P E R .  

"Contrary to the form of the statute, in such case made and provided, 
and against the peace and dignity of the State." 
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On motion of defendant, the court rendered judgment quashing the 
bill of indictment, from which judgment, the Solicitor, on behalf of 
the State, appealed. 

Attorney General, for the State. 
11/11., T .  M .  Argo, for the defendant. 

ASHE, J. (after stating the facts). I n  every indictment, certainty 
to  a certain extent, in general, is all that  is required, and everything 
should be stated which is necessary to  constitute the offence charged, 
or which, by necessary in~plication, is included in what is alleged, 
Arch. Cr. PI., 44. 

We infer froin the statement in this indictment, that  the prosecutor 
had been the agent of the defendant Harper, in collecting certain rents, 
and there had been an action before a Justice of the Peace by the de- 
fendant, to recover these rents from the prosecutor, and the defendant 
had failed to recover ten dollars which he alleges the prosecutor had 
received and refused to pay over. 

The threatening letter set out in the indictment, was to force the 
prosecutor to  pay this money. Whether the ten dollars was really due 
to  the defendant, or whether the refusal to  pay over the amount, was 
such an appropriation of the same as to constitute the offence of embez- 
zlement, we are not called upon to decide. The only question for us to 

consider is, did the defendant, by the letter set out in the indict- 
(939) ment, threaten to indict the prosecutor, if he did not pay over 

the ten dollars in ten days. 
The defendant's counsel contended, that the letter did not make a 

threat of indictment, but had reference to a civil suit, and most prob- 
ably an appeal from the Justice's judgment. If that  was so, most 
clearly this indictment could not be sustained. The first part of the 
letter might lead to that  conclusion, when he says: "If you do not pay, 
I am going to put the case before the Superior Court in October." But 
he subsequently says: "If you don't pay, I a m  sure going to bring the 
suit in the next T e r m  of  the Superior Court." This evidently had 
reference to  a suit to  be originated in the Superior Court. He  must 
have known, or a t  least he must be presumed to  have known, that  he 
could not bring a civil action in the Superior Court for a claim of 
such an amount. The only suit, then, he could have brought in the 
Superior Court, was a criminal action, and we Lhink it is deducible, by 
a necessary implication from the whole tenor of the letter, that that 
was the action with which the prosecutor was threatened, and the 
action intended must have been a criminal action for embezzlement, 
under Sec. 1014 of The Code; for that is the only statute we have, 
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making it indictable for an agent fraudulently to convert to  his oWi1 
use, any money, etc., and is made punishable as larceny, which is a 
penitentiary offence. 

Besides this, the Courts do not favor motions to quash. "It is not 
usually exercised, unless when the defect is gross and apparent, nor 
when the offence is of a heinous nature." State v. Baldwin, 18 N. C., 
195. 

Our conclusion is, there was error, and the judgment of the Superior 
Court is reversed. Let this be certified to the Superior Court of Dur- 
ham, that further proceedings may be had according to law. 

Error. Reversed. 

Cited: S. v. Flowers, 109 N.C. 844. 

STATE v. .J. A. FANNING. 

Affray-Evidence. 

1. If  a person, by such abusire language, or offensive conduct towards another, 
as is calculated and intended to bring on a fight, induces that other to 
strike him, he is guilty, although he did not return the blow. 

2. Although the eridence be slight, xet if i t  is sufficient to reasonably warrant 
the finding of the jury, the Supreme Court cannot reriem their finding. 

IKDICTMENT for an affray, tried before Avery, Judge, and a (940) 
jury, a t  Fall Term, 1885, of the Superior Court of HEXDERSON 
County. 

The defendant and two others, Samuel P. Brittain and J. W. Brit- 
tain, of whonl the latter died before trial, and a no1 pros was entered 
as to  the former, are charged with committing an affray, and mutually 
assaulting and heating each other. 

The defendant, upon his plea of not guilty, was tried and convicted 
before the jury, a t  Fall Term, 1885, of Henderson Superior Court. 

I t  was in evidence that  one Few, the owner, had leased a store 
house in the town of Hendersonville to the said Samuel P., consisting 
of a front and rear room, and that  himself and the defendant were in- 
terested as partners in a billiard table and bar, kept in the latter rooin. 

A witness introduced for the State, TI7. D. hliller, testified as follows: 
"I saw Samuel P. Brittain cross the street, and with his son J .  W. 

Brittain, enter an adjacent drug store, come out, and go to  the door 
of the store room, which he made an effort to break open. The de- 



IS  THE SUPREME COURT. [94 

fendant, standing in front of the drug store, said to him, "Don't break 
the door open," to which Brittain replied with an oath, "I will do so." 
The defendant then passed into the drug store, and came out with his 
gun in his hand. Brittain forced the door open, and with his son, 

entered the room, the defendant closely following with his gun. 
(941) I heard words, apparently angry, within the room where the 

parties were. In  a few moments the defendant came out, walk- 
ing backwards, closely followed by the two Brittains, the son behind 
the father. and the father mith an uulifted board over the defendant's 
person, and the latter with his gun in both hands, and as they reached 
the sidewalk, the said Samuel P. struck the defendant with the board, 
and a t  the same moment the gun fired. A second blow was given the 
defendant with the same instrument, and again the gun exploded. 

"The gun was in the defendant's hands, pointing upwards. I can- 
not say if it was pointed towards Brittain, or any one else. The latter 
advanced out into the street, the defendant giving way before him, and 
while the fight was going on, the said J.  TT. Brittain discharged his pis- 
tol several times a t  the defendant. I then interposed and nlade them 
desist." 

The defendant, examined on his own behalf, testified thus: 
"The store-house had been rented bv Samuel P. Brittain, and he 

and myself had an arrangement, that  in case the prohibition law should 
cease to be operative, XTC ~ o u l d  together open a bar in the front or 
store room, and meanwhile he consented to  my keeping and selling 
corn and flour in that  room. We both had keys to  the room. 

"In the morning of the day when the dificulty took place, Brittain 
had the corn and flour removed to the back room, and I had it re- 
placed in the store-room, and fastened the entrance in front, by nail- 
ing strips across the doorway. On returnmg from a bird hunt, with a 
double-barrel shot-gun, I deposited i t  in the drug-store, where i t  was 
usually kept. though sometinies it was left in the billiard-room, wheri. 
I slept. Brittain, the father, said he would go into the store-room in 
three minutes, and thereupon passed over the street, and talked 1%-ith 
his son, who came mith him to the front door-passing by the drug- 
store, and taking a hatchet therefrom, which was used in forcing the 

door open. I went into the drug-store about the time that B r i ~ -  
(942) tain crossed the street, and got my gun and came out. I forbade 

the breaking open the door, but it was done, and as Brittain en- 
tered, I followed him, but was immediatelv ordered out. I started 
to  back out through the door, when Britt$in drew over my head a 
piece of plank or scantling about 6 feet long and 1% by 2% inches 
thick, while his son drew a pistol, and both pursued me out of tllr 
door. I then turned round, hearing foot-steps hurrying behind, and 
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as I did so, received a blow on the head from the scantling, a t  the 
same time throwing up the gun to  ward it off, but with no intention 
of firing it. The blow caused both barrels to explode, and the gun 
x a s  broken. The son fired several times a t  me while this was going 
on. I went out of the drug-store mith the gun, before Brittain entered 
it, and my sole purpose was to carry it to my room, and not to use it 
in any difficulty between us." 

There was other evidence, but the foregoing versions of what tran- 
spired, are sufficient for a proper understanding of the instructions 
asked and given, in their application to the different aspects of the 
evidence, and to these the exceptions are confined. 

The defendant's counsel requested the Court to  charge the jury: 
I. If the jury believe that the defendant, after being ordered out, 

did leave the store, and was followed by S. P. Brittain, then armed 
mith a large piece of scantling held in a striking position, and the de- 
fendant attempted to ward off the blows given by Brittain, and in the 
attempt his gun went off, he mould not be guilty. 

11. That  the fact that  the defendant when ordered out, left the store 
and never fired his gun until stricken, when he had every opportunity 
to shoot before, should be conclusive to the minds of the jury, that lie 
was acting with forbearance, and did not intend to use his gun, and 
that  he would not be guilty. 

The Court charged the jury substantially: 
I .  Tha t  if the testimony fully satisfied them that the defendant en- 

tered willingly into the fight, or wilfully provoked it, by lan- 
guage addressed to, or conduct towards Brittain, before being (943) 
followed out of the store, they would find him guilty, and pro- 
ceed no further in their inquiry. 

11. Tha t  in determining the precedent conduct and language of the 
defendant, in this view, they rnight consider the language and conduct 
of the defcndant towards Brittain, \Then he forced open and entered 
the store door-his going after and getting his gun, and what then 
transpired, as the jury shall find the facts to  be upon the evidence; 
and that  if he did what is testified to, with no intention to  engage in 
a fight when he followed Brittain into the store, he would not be 
guilty, if he used no more force afterwards, than mas necessary in the 
progress of the difficulty. 

111. If the defendant did not willingly engage in the fight, nor pro- 
voke it in the use of angry words in the store room, or by following 
Brittain as he entered, with his gun, after what he testified to as to 
his having forbidden the violent breaking into the door, he would not 
be guilty, although he fired his gun, voluntarily or otherwise, when his 
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assailant was pursuing him with the up-raised scantling, if he fired it 

under a reasonable apprehension of great bodily harm. 
The statement of the evidence is protracted to an unusual extent, 

in order that the application of the propositions of law, on the basis of 
the appellant's exceptions, may be properly understood, in their appli- 
cation to the different aspects of the proofs. 

There m-as a verdict of guilty, and the defendant appealed. 

Attorney General, for the State. 
;Yo counsel for the defendant. 

SMITH, C. J. (after stating the facts). I t  will be observed, that the 
instructions asked, differ from those delivered, in the very material 
fact, that  1%-hile the latter are full, and embrace the whole case as 
developed by the witnesses, the former are partial, presenting only 
such facts as occurred after the parties emerged from the store-room, 
ignoring what preceded, and may have been the cause of the difficulty, 

culminating in the fight afterwards. Most obviously, the case 
(944) was properly presented to the jury in the charge, and in as 

favorable a light for the defendant, as he could reasonably ask. 
The jury were directed to consider all the evidence, and ascertain from 
it, whether the defendant willingly entered into, or by his words and 
acts, provoked and brought about the violation of the public peace that 
ensued. If he did, he is criniinally responsible for the consequences, 
notwithstanding his forbearing conduct when stricken and shot at .  
The test of guilt in such cases, is thus stated by BATTLE, J.: "If one 
person, by such abusive language towards another, as is calculated and 
intended to bring on a fight, induces that other to strike him, he is 
guilty, though he may be unable to return the blow." State v. Perry, 
50 K. C., 9. 

And this tendency and intention may be indicated by conduct as 
well as by words. 

While the later conduct of the Brittains flagrante bello, was extremely 
violent, and out of all apparent proportion to the provocation of- 
fered, and that of the defendant was forbearing and defensive, after 
the parties came out of the store, there was evidence, in the beginning, 
of an aggressive purpose in the defendant, when, with gun in hand, 
he followed the Brittains as they entered the store of the father, the 
sequel of which was seen soon after, in the retreating of one, with face 
towards the others, his pursuing antagonists. The inference from this, 
it was for the jury to  infer, and they find in accordance with the 
charge, that the defendant was a wilful participant in the act of vio- 
lence from which he ~ 7 a s  the sufferer. 

784 
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The evidence may be slight, but it was such as authorized the jury, 
in passing upon it, to  arrive at their own conclusion as to  the defend- 
ant's guilt. This is their province, and when there is any reasonable 
evidence to warrant the verdict, it must be allowed to stand, so far 
as this question is involved. 

There is no error, and this will be certified, to  the end that the Court 
below proceed to judgment. 

No error. Affirmed. 

Cited: S. v. Lancaster, 169 N.C. 284; S. v. Crisp, 170 N.C. 791; 
Supply Co. v. Windley, 176 N.C. 22; 8. v. Baldwin, 184 N.C. 792; S. 
v. Robinson, 213 N.C. 280. 

STATE v. JOHK McMILLAN. 

Escape-Motion to Dismiss Appeal. 

1. Where a defendant, indicted for crime, escapes, this Court will suspend fur- 
ther proceedings until he is re-arrested and brought within its jurisdiction. 

2. The prisoner, haring escaped, after his conviction in the Superior Court and 
appeal to the Supreme Court, this Court will not dismiss the appeal, but 
will allow the case to remain on the docket until the prisoner is re-ar- 
rested: when it  will be called for further action a t  the instance of the 
Attorney-General or of the prisoner. 

Motion to dismiss the prisoner's appeal, made and heard at (945) 
the February Term, 1886, of the Supreme Court. 

The case is sufficiently stated in the opinion of the Court. 

Attorney-General, for the State. 
Mr. John D .  Shaw, for the defendant. 

MERRIMON, J. The appellant was convicted in the Superior Court 
of the County of Moore, of the crime of murder. 

There was judgment of death against him, and he appealed to this 
Court. His appeal was docketed here at October Term, 1884. 

I t  appears to the satisfaction of the Court, that pending the appeal, 
the appellant escaped, and still continues a t  large, and fails to prose- 
cute his appeal. 

At the present Term, the Attorney-General moved to dismiss the 
appeal, "for that the same has been pending in this Court for more 
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than two Terms, and the appellant has failed to prosecute it as re- 
quired by the Rule ( 5 )  of said Court." 

It is the practice of this Court, to suspend proceedings in a crinlinal 
action, when it appears that the appellant has escaped, until he shall 
be re-arrested, brought within the jurisdiction of the Court, and held 
to answer according to law. So far as we know and can learn, this 
practice has been uniform in the past. 

The Court xi11 not proceed a t  the instance of a party charged 
(946) with crime, after he has escaped, and thus defied the law and its 

Courts. He has no right to fly, and, a t  the same time, insist 
upon such relief and deliverance as the law might afford. His flight 
is itself a crirninal offence, and by it he puts himself in opposition to 
the law, abandons his defence and his right to  relief, while he persists 
in his flight. The lam will not help or encourage an offender to resist 
and subvert its authority. It does not seek or tolerate revenge, but 
it denlands and requires of every one, due submission to its organized 
authority, before it will grant relief. It would be false to itself, and 
absurd, to hear and determine the appellant's appeal, upon its merits, 
while he escapes-repudiates and resists its authority, Moreover, the 
Court will not do a vain and nugatory thing. The appellant may never 
be re-arrested. Then, why hear and determine the appeal? If i t  be 
said this should be done, to the end that  the Court below may be 
ready to proceed further in the action there, when and if the appellant 
shall be re-arrested, it must be said in reply, tha t  while the law does 
not encourage delay, it is never in a hurry-it contenlplates orderly 
and proper proceeding a t  the right tiinc, and when its jurisdiction is 
effectual. If this Court should decide the questions presented by the 
appeal, and certify its opinion to  the Superior Court, tha t  Court would 
not have actual jurisdiction of the appellant's person, so that i t  
could proceed to  judgment and enforce it. The decision would be 
empty and fruitless. The Court will not ordinarily hear and deter- 
mine an appeal, when it sees that  its orders and judgments cannot be 
enforced by itself, or through the Superior Court, as the law directs. 
I n  the course of just procedure, in a case like this, judicial action 
should be suspended, when and as soon as the appellant escapes, and 
so continue, until he shall be again personally brought within the juris- 
diction of the Court, and be subject to its orders and judgments. Lez 
ntl facit frustra, nil jubit frustra. 

Besides, to dismiss the appeal, might raise embarrassing questions in 
the Superior Court, if the appellant should be re-arrested. Would the 

dismissal reinstate the judgment of death, vacated by the ap- 
(947) peal, or operate to  leave that  judginent in force, as if no appeal 
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had been taken? Could such a result supervene in the  absence 
of the prisoner, whether such absence be occasioned by his escape or 
otherwise? 

These and like questions, more or less practical, might be raised. 
It is not a t  all necessary to raise them, and ~t is better to  avoid them. 

We have not found any decision of this Court bearing upon the 
subject before us, but we find nunierous cases decided by other Courts, 
tha t  substantially support what we have said. An anonymous case, 
31 RIaine, 592; Comnaonwealth v. Andrew, 97 Rlass., 643; People v. 
Genet, 59 N. Y., 80; X a t t e r  of Genet, 3 Tholnpson & Cook, (N. Y.,) 
734; Shurking v. People, Id.  739; Regzna v. C'ardxell, 79 Eng. Corn. 
Law, 503; Regzna v. Chichester, Id.  503. 

We are, therefore, of opinion that  the motion to dismiss the appeal 
should not be allowed. I t  is not, however, necessary t o  continue it on 
the current docket of the present Term. It may remain on the docket 
where it is now entered, to be brought forx~ard to be heard and de- 
termined a t  the suggestion of the Attorney-General ,or the appellant's 
counsel, when the appellant shall be re-arrested. The motion must 
be denied. 

Motion denied. 

Cited: S. v. Pickett, 94 N.C. 972; S. v. Jucobs, 107 N.C. 776. 

STATE r. ROSE BURTON 

1. The rule that  an admission of the truth of a statement, made by another in 
the presence of a party to an action, will be inferred from his silence, 
applies to the prosecutor in a criminal action. 

2.  To authorize such inference it must clearly appear. not only that  the state- 
ment was fully understood, but also that  it  was of such a character, or 
made under such circnmstances as  would naturally call for some reply. 

THIS was an indictment for an assault and battery with a (948) 
deadly weapon, and with intent to kill, tried before Gilmer, 
Judge, a t  Fall Term, 188.5, of GRANVILLE Superior Court. 

There were several exceptions taken on the trial, to the ruling of the 
Court upon the admission of evidence. 

The main question inoolved, was as to  the identity of the defendant. 
The prosecutrix, introduced as a witness for the State, testified, that in 
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August, 1884, the defendant, a t  night, came to her house disguised as 
a man, in men's clothing, with her face partially concealed with n 
white cloth, and beat her with a heavy stick, severely on her head 
and body, and ran her away from her house. On cross-examination, 
the witness was asked what was the state of feeling between her and 
the defendant, proposing to  show that it was unfriendly. The defend- 
an t  objected to  the evidence, but it was allowed, and the defendant 
excepted. The witness answered, the defendant was very angry with 
her. 

As bearing on the means of identification, the State was allowed, 
after objection by the defendant, to prove by this witness, that  about a 
week before the assault, the defendant was a t  the  witness' house, dis- 
guised as a man, and the witness then recognized her. 

The defendant, testifying in her own behalf, denied being a t  the 
house of the prosecutrix a t  the time of the alleged assault, and also in- 
troduced evidence tending to  prove an alibi. 

One Home was introduced by the defendant, who proposed to show 
by him, that  he met the prosecutrix and another the night of, 
or the night after, the alleged assault, and tha t  the other woman nar- 
rated to the witness, in the presence and hearing of the prosecutrix, 
what had happened, stating tha t  the person who committed the as- 
sault mas unknown. This was offered as tending to contradict the 
prosecutrix. The State objected to  the evidence, and it was not al- 
lowed, and the defendant excepted. 

The jury returned a verdict of guilty. There was judgment against 
the defendant, from which she appealed to  this Court. 

At torney  General, for the  S ta te .  
M r .  Robert  W .  Wins ton ,  for t he  defendant .  

(949) ASHE, J. (after stating the facts). We think there was error 
in excluding the testimony of the witness, Home, by whom it 

was proposed by the defendant to  prove what was said by an- 
other woman, in the presence and hearing of the prosecutrix, in regard 
to the identity of the person who had committed the assault. The 
conversation occurred either on the night, or the night after, the as- 
sault. when the circun~stances of the transaction were fresh in the 
memory of the prosecutrix, and before she had made a statement to 
any one, so far as appears, as to the person who committed the act, 
and while there was an inquiry as to  the perpetrator. 

The doctrine is thus laid down by Taylor on Evidence, Sec. 733: 
"Admissions may also be implied from the acquiescence of the party. 
But  acquiescence of the party, to have the effect of an admission, must 
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exhibit some act of the mind, and amount to  voluntary deniearior or 
conduct of the party, and whether it be acquiescence in the conduct 
or language of others, it must plainly appear, tha t  such conduct was 
fully known, or such language fully understood by the party, before 
any inference can be dra~vn from his passiveness or silence. The cir- 
cumstances too, must not only be such as afford him an opportunity to 
act or to speak, but such also as would properly and naturally call for 
some action or reply, from men similarly situated." 

I n  Guy v. Manuel, 89 N. C., 83, this Court held, that  "to make the 
statement of others evidence against a party, on the ground of his 
imulied admission of its truth, it must be made on an occasion when a 
reply from him might properly he expected. State v. Bowman, 80 
N. C., 432; State v. Crockett, 82 N. C., 599. Wharton on Evidence, 1136. 

It is true, the principles announced by the authorities cited, are ap- 
plied either to parties to an action, or to defendants charged with 
crime, but we can see no reason why, by analogy, they should not 
apply to  the prosecutrix in a criminai action, as here, when a violent 
assault had just been committed, and the inquiry is made as to 
the person who had committed the act, and it mas said in the (950) 
presence and hearing of the prosecutrix, who had been so re- 
cently assaulted, that  the person was u?~known, it was most natural, 
and therefore to be expected, that  she would, a t  once say, "I k n o ~  
who did the act." But she was silent, and it is to be presumed that  she 
did not know, or she would have spoken. I t  must be admitted, that 
is a very slight presumption, for she may have had some motive for 
being passive. But still, it was some evidcnce tending to impugn the 
credibility of the prosecutrix, and should have been submitted to the 
jury. to be weighed by them for what it was worth, and in the refusal 
to submit it to  the jury, we think there was error. 

There were some other excepiions taken in the course of the trial, 
which we think i t  unnecessary to consider, as the error on this point, 
secures to the defendant n new trial. 

We hare  not overlooked an error in the judgment rendered below, 
which was in the alternative, but as a new trial is to be awarded, that 
is immaterial, as a proper judgment may be rendered, should the de- 
fendant be again convicted. 

There is error. Let tllis be certified to the Superior Court of Gran- 
ville County, that  a venire de novo may be awarded. 

Error. Reversed. 

Cited: S. v. Morton, 107 K.C. 894; S. v. Record, 151 N.C. 697; 
S. v. Randall, 170 N.C. 762; S. v. McKinney, 175 N.C. 786; S. v. 
Martin, 182 N.C. 851 ; S. ZJ. Evans, 189 N.C. 235; 8. 21. Portee, 200 
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X.C. 142; 8. v. Wilson, 205 K.C. 379; S. v. Hawkins, 214 N.C. 330; 8. 
v. Rich, 231 X.C. 699; S. v. Hendrick, 232 N.C. 455; S. v. Temple, 
240 N.C. 744. 

- -  

STATE r. JERRY JACOBS. 

Forcible Entry-Forcible Trespass. 

1. The offences of forcible entry and forcible trespass a re  not the same a t  com- 
mon law. although nearly allied, for strictly speaking, a forcible trespass 
applies to personal property, and a forcible entry to land. 

2. To constitute either, there must be something more than a mere trespass, 
and the act must amount to a breach of the peace, although it  need not 
amount to one of great public violence or terror. 

(951) INDICTMEKT, tried before ;IIacRae, Judge, and a jury, a t  
December Term, 1885, of RICHMOKD Superior Court.. 

The charge in the indictment was, that the defendant, on the 
30th day of November, A. D., 1885, with force and arms and with a 
strong hand, did enter the dwelling house of one Margaret Ives, against 
the will of the  said Margaret Ives, she being then and there present 
and forbidding him to do so, against the peace and dignity of the State. 

On trial, the prosecutrix was introduced as a witness on the part of 
the State, and she testified, tha t  on the night of the 30th of Kovernber, 
1885, about ten o'clock a t  night, the defendant came to  her house 
in the county of Richmond, where she resided, "rearing and charging," 
cursing and swearing, and threatening to kill her. She did not forbid 
him, because she was afraid to stay. He  came to the house calling foi 
the witness, broke down the door, entered the house, and made a great 
noise, knocking over the furniture, etc. 

At  the time of his approaching the house, there were in it, Mr. Floyd 
and his wife, Mr. DeBerry, her two daughters and herself, but they 
all fled upon his approach. 

Floyd, examined by the State, corroborated the testimony of Mar- 
garet Ives. H e  testified, that  he and DeBerry, upon discovering thal 
the defendant was coming to  the house, put out the fire, fastened the 
door, and went out and sat behind the garden, about twenty-five yards 
from the house; that defendant went to the house, swearing, and de- 
claring "that he was not afraid of no d-d man or woman; just as leave 
die to-night as not"; kicked the door down, went in, and fell over 
something and broke his leg. 
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There was some further testimony offered by the State, but it is 
not material. The defendant was found guilty: There was judgment 
against him, from which he appealed. 

Attorney General, for the State. 
Messrs. Pla t t  D. Walker and Jolzn D. Shaw, for the defendant. 

ASHE, J., (after stating the facts). On the night of the  30th (952) 
of November, 1885, a number of people, men and women, were 
quietly assembled a t  the house of a Mrs. Ives, and  a t  the late 
hour of 10 o'clock, the peace and quiet of the household was disturbed, 
by the approach of this formidable defendant, with curses and 
threats of vengeance and death against the occupant of the house. 
Such was the terrible order of his coming, that  all the inmates of the 
house fled panic-stricken therefrom, and betook themselves to places 
of concealment and safety. The door had been barred, but tha t  formed 
no impediment to the furious onslaught of the redoubtable knight- 
errant. He  kicked down the door, entered the house, and fell over 
something, by which his leg was unfortunately broken, instead of 
his neck, and yet it is seriously contended before us, tha t  he is guilty 
of no offence. 

I n  the Court below, his Honor treated the case as an indictment for 
a forcible trespass, and although forcible trespass and forcible entry, 
a t  common law, are distinct offences, yet nearly allied, and although 
we are not prepared to  say that  the indictment in this case may not 
be upheld as one for a forcible trespass, it is certainly a good indict- 
ment a t  common  la^^ for a forcible entry. A forcible trespass, strictly 
speaking, applies to  personal property, and a forcible entry to lands 
and tenements. To constitute either an indictable offence, there niust 
be something more than a mere trespass; there must be some act that  
amounts to a breach of the peace. But it is not necessary that  the 
act should be one of great public violence or terror, for it is established, 
tha t  an entry into a house or garden, though no one be therein, with 
such actual violence as amounts to a public breach of the peace, ex- 
pressed in law to  be "m-ith force and arms and a strong hand;" for 
example, threatening violence, or breaking open a door, or bringing 3 

multitude of attendants, with unusual n-capons, is an offence indict- 
able a t  common lam-, as a forcible entry. 1 Hawk. Pleas of the Crown, 
Sec. 26; Langdon v .  Potter, 3 Mass., 215; Harding case, 1 Grcen, 22; 
Burnett v .  State, 4 Rich, 340, and State 2;. Pollock, 26 N. C., 305, 
which, without relying upon any other authority, is decisive of Chis 
case. I t  was there held, where a party entering on land in possession 
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of another, either by his behavior or speech, gives those who are in pos- 
session, just cause to fear tha t  he will do them some bodily harm, if 
they do not give way to him, his entry is esteemed forcible, whether he 
cause the terror by carrying with him such an unusual number of a t -  
tendants, or by arming himself in such a manner as plainly to intimate 
his design to back his pretensions by force, or by actually threatening 
to kill, mazm, or beat those who continue in possession, or by making 
use of expression plainly implying a purpose of using force against 
those who make resibtance. 

Our opinion is.there was no error. Let this be certified to  the Supe- 
rior Court of Richmond County, that  the case may be proceeded with 
in confornity to this opinion and the law. 

No error. Affirmed. 

Cited: X. v. Bryant, 103 N.C. 438; S. v. Davis, 109 N.C. 810; X. v. 
Leary, 136 N.C. 578; S. v. Gibson, 226 N.C. 200. 

STATE r. STEPHEX L. GARDNER. 

Appeal-Assignment of Error-Judge's Charge. 

1. I t  is the duty of the appellant to make up the case for the Supreme Court, 
so that the errors are  distinctly pointed out, and if this is not done, they 
will not be considered. 

2. So, where the defendant assigned as error, that the trial Judge laid down 
an abstract principle of law, which had no connection with the case, in a 
way to prejudice the prisoner, hut the case on appeal did show to what the 
exception related, the Court refused to consider it. 

3. The trial Judge has the right in his charge to the jury, to explain to them 
the difference between positive and negative evidence, and an illustration 
which he gives to explain the difference, is not prejudicial to the prisoner, 
when he tells the jury that it is merely giren as  an explanation, and that 
they must determine the fact, according to the weight they see fit to give 
to the evidence. 

(954) I~YDICTMEKT for an assault and battery, tried before Jhillips, 
Judge, and a jury, a t  Spring Term, 1885, of the Superior Court 

of U ~ o r ;  County. 
The prosecutrix, Sarah R. Smith, being examined on the part of the 

State, testified in substance as follom-s: The difficulty occurred at  her 
liouse, about a stolen cow, belonging to her, tha t  the defendant said 
some person had told him that she said he had stolen. He began to  
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curse her, and jerked her up by the left  hand out of the rocking-chair 
in which she was sitting, and beat her with a seasoned stick, about 
three feet long, and one and a half inches thick, giving her three licks 
on the head, and leaving a scar. That she did not strike him with the 
chair, nor did she rise from the chair before he put his hands upon her. 
Tha t  her husband is dead; he left her some six or seven years before 
his death; and she had two children, and her husband was the father 
of one of them. 

Dr.  Caldwell, a witness for the State, testified that  he was called 
to  examine the wounds. One was on the top of the head, which cut 
through the skin, and was one or one and a half inches in length; he 
trimmed the hair and put a plaster on the wound. There were besides, 
some knots on her head, and she was in bed when he got there, about 
10 o'clock a t  night. 

The  prosecutrix was further corroborated by the testinlony of Rosa 
Baker, who swore she mas present and heard the conversation about 
the cow. The defendant accused her sister of saying he had stolen 
her cow. She denied saying so, and the defendant caught hold of her 
arm, and lifting her up, struck her three licks with a stick. Her father 
went to the door about the time he stopped hitting her, and she was 
then carrying her sister, the prosecutrix, out of the room. She was 
married, and had one child. 

James Baker, the father of the prosecutrix, testified, that  he heard 
the defendant say to  his daughter, "God d-n you, you are in your 
own room, but get up;" he heard three licks; he ran to  the door, and 
the defendant was standing in front of her, and she was covered with 
blood from head to foot; he fired off his pistol, when he was 
caught hold of. He  saw the stick; it was one and a half inches (955) 
thick a t  the big end, but was splintered a t  the small end, and 
he therefore thought he must have struck her with the  little end. Tay- 
lor McCall and his daughter Rosa were there. 

One Taylor was examined for the defence, who testified, that he was 
present when the difficulty occurred. There were present in the room, 
the  defendant, McCall, and the prosecutrix. Rosa Baker had been in 
there, but had gone out. The defendant and the prosecutrix com- 
menced grumbling about a cow, which she said defendant had stolen it, 
or had it done. She rose and struck him with a chair; he caught the 
chair and held i t ;  he did not see the defendant strike with a stick; he 
had a small stick that  could bend about any way. While they were 
scuffling, James Baker came to the door and fired a pistol; they had 
been drinking beer, James Baker included. Rosa Baker was not in 
the room a t  the time of the difficulty. 

793 
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The character of the witness Taylor was proved to  be good by sevA 
era1 witnesses. 

The prosecutrix being recalled by the State, testified tha t  her sister, 
Rosa Baker, came into the room before Gardner slruck her, and car- 
ried her out. 

His Honor charged: "It  is the duty of the jury to  reconcile the 
evidence, if they can, and if there is a reasonable doubt in their minds 
as to  his guilt, i t  is their duty to acquit the prisoner. There are 
two kinds of evidence for your consideration in this case-positivz 
evidence and negative evidence. For instance, Sarah R. Smith testified, 
that  the defendant struck her three licks. Rosa Baker testified that  
the defendant struck her sister three licks; tha t  she was in the room 
and saw the defendant strike her. Sow,  this is what is called posi- 
tive evidence. 

"Taylor says that  he saw the witness Sarah R.  Smith strike Gard- 
ner, the defendant, but did not see the defendant strike her. This is 
both positive and negative evidence. 

"MThat McCall says about not seeing Rosa Baker a t  the time 
(956) of the difficulty, is negative evidence, and what Taylor says 

about not seeing Gardner strike Mrs. Smith, is negative evi- 
dence. To  illustrate; if six men were to swear that they did not hear 
this court house bell ring this morning a t  the usual hour for the sum- 
moning of the Court, that  would be negative evidence. If six other men 
were to swear that they hcard the court house bell ring, and were pres- 
ent and saw the sheriff ring it a t  that time, this would be positive evi- 
dence. I use this comparison for the purpose of illustration merely. 
As triers of the fact, it is the province of the jury to  determine the 
weight of the evidence. They see the witnesses, and the manner in 
which they give in their evidence, and hear the testimony as to  their 
character. I t  is for the jury to  say what they believe, and how much 
they believe. If they have a reasonable doubt as to  the guilt of the 
defendant, as I said before, it is their duty to  acquit. 

"If the defendant sought a fight, or provoked the prosecutrix to  strike 
a t  him with a chair, the defendant cannot justify a blow, on the ground 
of self-defence. If the defendant struck the prosecutrix t o  prevent her 
from striking him with a chair, he is justified in doing so, provided he 
used no more force than was necessary to  prevent her from doing it. 

"No mere words will justify a blow. If the defendant and prosecu- 
trix got into a quarrel, and he struck her in consequence of words used 
by her, he would be guilty." 

To  this charge, the defendant excepted. There was no exception on 
the trial, to the admission or rejection of testimony. There was a 
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verdict of guilty, and judgment against the defendant, from which 
he appealed. 

Attorney General, for the State. 
Mr.  D. A. Covington, for the defendant. 

ASHE, .J. (after stating the facts). The only exceptions to  the 
charge of the Court mere, that  there was error in the instructions as to 
the distinction between positive and negative testimony, and 
tha t  the instructions as t o  the difference between these kinds of (957) 
evidence, was calculated t o  make an impression upon the minds 
of the jury, prejudicial to the defendant, and that the  Judge laid down 
an abstract proposition of law. without any specific reference to the 
case. T o  that part of the charge in which the abstract proposition was 
laid down by his Honor, we are unable to see from the record, to  what 
the exception relates. The exception is too indefinite. It is the duty 
of an appellant to the Supreme Court, to see that  the  case is so made 
out, as distinctly to present the points upon which the judgment be- 
low is sought to  be reviewed. Flaniken v. Lee, 23 N. C., 293; State 
21. Cowan, 29 X. C., 239. 

As to  the other exception, we do not concur with the counsel for the 
defendant, that  the instructions given by his Honor, wibh regard to 
the  distinction between positive and negative testimony, and the case 
pu t  by him in illustration of the difference, was calculated to have a 
prejudicial effect upon the jury . For his Honor, after stating the dis- 
tinction between the different sorts of evidence, refrained from telling 
the jury tha t  more credit was to  be given to positive than to negative 
testimony, which is the general rule applicable to  such a case. Hender- 
son v. Crouse, 52 N. C., 623. But he was careful to tell the jury, that  
the case put by him of the testimony in regard to  the ringing of the 
bell, was an illustration merely, and he proceeded to  qualify the illus- 
tration, by telling them that  they were the triers of the fact, and it 
was their province to determine the weight of the evidence,-that they 
saw the witnesses, and the manner in which they gave in their evi- 
dence, and heard the testimony as to their character, and it was for 
them to  say what they believed, and how much they believed. Eve11 
if the illustration in the abstract, had been calculated to have the prej- 
udice ascribed to it by the defendant's counsel, this explanation would 
certainly have had the effect to  remove from the minds of a jury of 
ordinary intelligence, any erroneous impression. 

We do not think the defendant had any reason to complain of 
the charge. It was more favorable to  him than he had any right (958) 
to  expect. 



IK T H E  SUPREME COURT. 

His Honor might have told them, that  there was but one witness, 
and he the defendant, who testified that  he did not strike the prosecu- 
trix, while there were three witnesbes who contradicted him-the one 
who saw and felt the blows-a second who saw the blows-and a third 
who heard them, and although the defendant proved a good character, 
and the two female witnesses mere of a sullied character, they were 
corroborated by their father, whose character was not impeached, 
and by the physician, who testified to the fact, that  there was a gash 
and knots upon the head of the prosecutrix, which i t  is hardly prob- 
able to believe were inflicted otherwise than in the manner described 
by the State's witnesses; and then the witness McCall, who was ex- 
amined by the defendant, and was present and saw i t  all, does not 
corroborate the testimony of Taylor. If he could have done so, he 
certainly would have been examined by the defendant with regard to  
the fight; but he was only examined as to the presence of Rosa Baker. 
The State was not called upon to examine him upon that point. The 
jury were well warranted in finding the defendant guilty. 

There is no error. Let this be certified to  the Superior Court of 
Union County, that  the case may be proceeded with according to law. 

No error. Affirmed. 

Cited: S. v. Murray, 139 N.C. 542. 

STATE v. BENJAMIN G. COLE. 

Evidence-Witness-Expert-Opinion. 

1. Where a prisoner was tried for murder by poisoning, and a t  the time of the 
death, stated that  the deceased had had a similar attack some years before, 
for which a certain physician attended her ;  I t  ~ r a s  h e l d ,  that such attend- 
ing physician could be allowed to give an account of such prerious illness. 

2. Whether or not a witness is an expert, is a question of fact to be decided by 
the Court, and its finding is conclusive, and not subject to review. 

3. Where a prisoner is accused of murder by poisoning with strychnia, it is 
competent to show that he bought some of this drug the pre'iious year. 

4. An expert may be asked his opinion, based upon evidence already offered, if 
the jury shall believe such evidence. Such opinion must not be the positive 
opinion of the expert, founded upon his own observation and the testi- 
mony of others, but must be wholly contingent upon the facts, as the jury 
shall find them to be. 
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INDICTMEST for murder, tried before MacRae, Judge, and a (959) 
jury, a t  August Term, 1885, of the Superior Court of MOORE 
County. 

The prisoner is charged with the crime of murder, committed on the 
body of hfahala Cole, his wife, in administering, and inducing her to  
take, a deadly poison known as strychnia, in quantity sufficient to  
cause, and which did cause, her immediate death. Upon his trial be- 
fore the jury, he was found guilty, and from the judgment thereon he 
appealed to  this Court. 

The testimony offered on the part of the State, (for none was of- 
fered by the prisoner,) so far as is necessary to  an intelligent appre- 
hension and disposition of the exceptions appearing in the record, is 
to this effect: 

The deceased dined ar the house of one Evander McGilvary, about 
a half mile distant from her own, in her apparent usual health and 
cheerful spirits, on Friday, December 5th, 1884, and died soon after 
returning home, between the hours of 3 and 4 o'clock p. m., no one but 
her husband being present. Several of the neighbors, hearing of her 
sudden death, went over, one of whom, Evander iUcGilvary, found the 
deceased covered up in the bed, her body drawn up, and her jaw fallen. 
The prisoner stated to  him, that his wife's sister brought to  the 
house, the night before, a bottle of Liver Regulator, and advised him 
to  administer to  her a double dose; that he gave it to  her, and went 
out to the wood-pile, when hearing a noise, he went back to  the house, 
found the deceased down, lifted her up in his arms, and with her 
aid, carried her to  the bed; that her symptoms were very severe, (960) 
and that  when he left the room, after her death, he noticed the 
time told by the clock, and it lacked fifteen minutes to four. The wit- 
ness further testified, tha t  a month or two before, he had a conversa- 
tion with the prisoner, in which he mentioned getting strichnine for a 
dog that  had broken a nest of eggs, and related the result, when the 
prisoner remarked, that he could have gotten some from him, as he 
had a plenty of it. 

Another witness, A. 31. Wicker, who had nlarried a sister of the 
deceased, and arrived a t  the house about sunset of the same day, with 
his wife and son, remaining during the night, testified to the prisoner's 
making a similar narration of the circumstances attending his wife's 
death; that  he said: "It  seemed to come on her in spells-in nervous 
jerkings", reminding him of a siniilar attack some years before, and 
which he attempted to  illustrate by jerking his own arms. This occurred 
in or about the year 1873, and witness told the prisoner that  he remem- 
bered it. Dr .  Arnold, his wife, and Mrs. Sylvia Cole, were also pres- 
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ent on that  occasion. Prisoner said, she-the deceased-had just such 
a spell this evening. The body was buried some two days after death, 
and was disinterred, for exhibition before the coroner's jury, in March 
following, and it was identified, although the face was beyond recogni- 
tion. Dr .  William Arnold, after a preliminary statement, in which he 
said he had practiced medicine since 1857; had attended medical lec- 
tures for one course, but did not graduate, testified, that he was pres- 
ent when the deceased had the attack, about 1873, and had heard the 
previous witness' evidence in relation to it. 

The witness was then asked, on behalf of the State, to give a de- 
scription of what then occurred. This was objected to  for the prisoner, 
but the question was allowed, and the witness testified thus: 

"The prisoner came over in a great hurry for me. and I went. 
(961) She was recovering from a hard spasm-twitching. I gave her 

an emetic, corded her arm for bleeding, and, while bleeding, she 
had another general cramping of the muscles-tetanic convulsions. I 
saw two of them. I can't say what causes these tetanic symptoms." 

To  the question and answer, counsel for the prisoner excepted, and 
this is his first exception. 

The further question was then asked, objected to, and the objection 
overruled, as follows: 

' W h a t ,  in your professional opinion, was the cause of these convul- 
sions". To which thc answer allowed was, "hly opinion mas, that she 
had got some strychnia in some bittcrs she got that morning." To this 
ruling the Court, the prisoner's counsel also excepted, this being his 
second exception. The witness, also, after objection, mas allowed to 
testify as follows: "I had let the prisoner have some strychnia the 
Spring of the year before that ,  to bait some crom-s." 

To  this ruling the third exception is taken. 
The witness was not present a t  the last and fatal attack, and did 

not hear of it until the hour of eleven a t  night. But he testified illat on 
Monday, after the funeral, the pribonei asked the amount of his bill 
for previous medical services; said he was going to sell out, and there 
might be something the witness would like to have. At another time, 
he said to  witness, that he expected to leave, as soon as he could get 
clear of v h a t  plunder he had;  that  he had a bottle of strychnia he 
would give witness, as he did not care to give it to everybody. A 
few days later, the bottle was sent over to witness, and he had not 
opened it. It was subsequently examined by an expert, and found to 
contain strychnia. 

The witness and Dr.  Snipes saw the  exhumation made before the 
jury of inquest, and took the stomach, with what it contained. from 
the body, and placed it in a clean glass jar, sealed it up, and, in the 
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same condition, afterwards placed the jar in the hands of S. J .  Hins- 
dale, of Fayetteville, for examination, and said there was not much 
decomposition, though the features were sunken and changed. 

D r .  E. B. Snipes, a graduate of Vanderbilt University, and a 
physician of six years practice, was also a t  the autopsy, and gave (962) 
the same substantial narrative of what there took place, as the 
preceding witness. 

Samuel J. Hinsdale, a druggist, residing in Fayetteville, a graduate 
in pharmacy in 1838, and who had made chemistry a study and prac- 
tice for over forty years, and toxicology a study to a greater or less 
extent, testified to  receiving the glass jar and its contents, hermetically 
sealed, and, upon an analysis and the application of tests, ascertained 
the existence of strychnia in the stomach. He detailed his mode of pro- 
ceeding, by which the result ITas arrived at ,  and the presence of the 
poison detected. No controversy seems to have been raised to his 
testimony. 

Upon being recalled, the following question, reduced to writing, was 
put  to  the witness, Dr .  Snipes: 

"If the jury find the sy~nptorns n-ere as testified to by Dr.  Arnold 
and A. M. Wicker, and the condition of the body after death. as de- 
scribed by Mrs. Annie McGilvary and Mr. Evander JlcGilvary", (both 
of whom had given evidence on the point,) "and if the jury should also 
find tha t  strychnia was found in the  stomach of deceased after death 
as testified to  by the chemist, Dr.  Hinsdale, can you say what pro- 
duced the death?" 

The response x a s ,  "I give it as lily opinion, that strychnia produced 
death. Nothing would resemble i t  very niuch except traumatic tetanus, 
colninonly called "lockjaw1', caused by some wound. If it was loclijaw, 
caused by a wound, the jaw ~vould remain rigid, and never drop. A 
body is warm, and very n ~ u c h  relaxed, im:iiedia-tely after death from 
strychnia, afterwards becoming rigid." 

This inquiry, and the answer, were objected to by prisoner's coun- 
sel, but admitted by the Court, and exception entered thereto. 

There was a verdict of guilty, and from the judgment of death pro- 
nounced by the Court, the prisoner appealed. 

Attorney General, for the State. 
Mr.  R .  P. Buston, for the defendant. 

SMITH, C.  J., (after stating the facts).  Except a motion in (963) 
arrest of judgment, not pressed in this Court, and in our opinion 
not warranted by the forni of the indictment, which pursues an 
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approved precedent, Arch. Cr. PI. 186, these are the only errors pointed 
out and complained of, as having been committed on the trial of 
the prisoner, and these only are we required to consider in his ap- 
plication for a new trial. 

1st Exception. Dr .  Arnold was permitted to give an account of 
the illness of the deceased in the year 1873. 

No ground is assigned, upon which the objection to the competency 
of the evidence rests, but, in the argument here, its remoteness in 
time, and tendency to mislead, are urged against its reception. It \ d l  
be noticed, that the matter had come out in a conversation with the 
prisoner, in which he described the syniptoins of the fatal attack, as 
similar to those on a former occasion, remarking that  she had "just 
exactly such a spell", describing it. The witness to whom he said 
this, savi one of those spells, and Dr.  Arnold was also called in and 
treated her a t  tha t  time. K O  exception was taken to this evidence 
when delivered by the witness, Wicker, but was taken to it when Dr. 
Arnold testified to the same facts. I t  was referred to by the prisoner, 
as an expressive and clear way of making known to  one, who had 
been present a t  the former attack, the physical manifestations that 
attended her death. The evidence was properly received. 

2nd Ex. The second exception is to  the  allowing of the expression 
of his opinion by Dr .  Arnold, as to  the cause of this attack. 

The argument here, is directed against the competency of the wit- 
ness, as an expert, not ascertained to be such, to give a professional 
opinion in the case. 

I n  State v. Seerest, 80 K. C., 450, objection was made to  the 
(964) competency of a witness to  express an opinion, of whose oppor- 

tunities, and the use made of them, for acquiring skill and ex- 
perience in his profession, no proof was shown to  have been offered 
and acted on by the Court, and it was sustained. The nature of the 
objection did not appear, but it was held that any just grounds could 
be assigned in this Court, mhen none had been assigned in the Court 
be lo\^, upon the authority of State v. Parish, 44 N. C., 239. 

But in Flynt v. Bodenhamer, 80 N. C., 205, decided a t  the same 
term, in answer to  a similar objection, the Court used this language: 

"The Court must decide whether the witness has had the necessary 
experience to enable bin1 to testify as an expert. But the value of his 
opinion, mhen admissible, must be determined by the jury alone, and 
it depends upon the opportunities he has had for acquiring skill and 
knowledge, and the use he has made of those opportunities. If a reg- 
ular and continuous practice in his profession for thirty years, does 
not entitle the witness to be regarded as an expert, or experienced 
physician, it is difficult to  conceive what would do so." Whether a 
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witness, offered as an expert, is such, is an enquiry to be decided by 
the Judge, as a fact, and like many other preliminary facts, such as 
the operation of hope or fear inducing a eonfession, is conclusively 
determined by the Judge. State v. Sanders, 84 N. C., 728; State v. 
Efier, 85 N. C., 585; State v. Burgwyn, 87 N. C., 572. 

3rd Ex. We see no ground of exception to the proof, that the 
year previous to the illness of the deceased, the prisoner procured 
strychnia, for the alleged purpose of killing crows. I t  is in confirma- 
tion of the physician's expressed opinion, that its use was indicated in 
the effect produced upon her physical condition, so closely resem- 
bling those developed a t  her last illness. 

4th Ex. Dr .  Snipes, being recalled, proceeded to explain in detail, 
the effects upon the human system, which this poisonous article, taken 
in larger or smaller quantities, produces, the time in whlcli death en- 
sues, and its resistant force against decomposition, and was 
then asked the question, and allowed to give the answer already (965) 
recited, over the prisoner's objection. 

I n  this, also, we find no error. Both question and answer rest upon 
a hypothetical state of facts, of which there was evidence, should the  
jury so find the facts so to  be. This mode of examination is warranted 
by the ruling in State v .  Bowman, 78 K. C., 509, and thc authorities 
there referred to. Thc opinion asked, was not a positive opinion, 
founded by the expert upon his own observation and the testimony of 
others, which would be an invasion of the province of the jury, but is 
m.11olly contingent u p m  the facts, as the j ~ ~ r y  may ascertain them. I n  
this form, and to aid the jury in their deliberations, such scientific in-  
formation is a l l o ~ ~ e d  to  be given. 

After a calm revie~v of the case, we find no error in the record, and 
as the verdict declares that  the unnatural crime of wife murder has 
been perpetrated by the prisoner, though tlie result is arrived a t  up011 
circumstantial evidence, tlie law must be vindicated, and the prisonor 
suffer the consequences of violating it. 

This will be certified, to the end that  the Court may proceed to  
judgment upon the verdict, and it is so ordered. 

KO error. hffirnied. 

Cited: S. v .  Speaks, 94 N.C. 874; S .  v. Potts, 100 N.C. 461; S. v. 
Keene, 100 N.C. 511; S. v. Hinson, 103 N.C. 377; 8. v. Urady, 107 N.C. 
828; Geer v. Water Co., 127 N.C. 3.55; S. v. Wilcox, 132 N.C. 
1132; Summerlin v. R.R., 133 N.C. 554; Home v. Power Co., 144 K.C. 
377; Pigford v. R.R., 160 N.C. 103; Brewer v. Ring, 177 N.C. 485; 
White v. Nines, 182 N.C. 281; Hill v. R.R., 186 N.C. 477; Martin v. 
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Hanes Co., 189 N.C. 646; Godfrey v. Power Co., 190 N.C. 32; Hardy 
v. Dahl,  210 N.C. 535. 

STATE v. J. R. POWELL. 
a 

Burglary-Special Venire-Evidence-Abuse of Privilege. 

1. A juror snmmoned on a special celzire is qualified to serve, if he be a free- 
holder. 

2. If a juror summoned on a special vexire fails to answer, but his name is put 
in the ha t  and drawn therefrom, and being again called, he fails to answer 
a second time, this does not entitle the defendant to an additional chal- 
lenge. 

3 What is eridence, and whether there is any evidence, are questions of law 
for the Court; what ~veight the evidence is entitled to, is a question of 
fact for the jury. 

4. If the evidence, considered as a whole, will not, in any just and reasonable 
view of it ,  warrant the verdict, then there is no eridence sufficient to be 
left to the jury, and the Court should so declare. 

5 .  I f  the evidence only raises a conjecture or suspicion of a fact, such fact 
should not be left to the jury. 

6. Counsel hare  a right to argue the law as well as  the facts to the jury, and in 
doinq so, they may read adjudged cases, but the facts contained in such 
cases cannot be commented on as  the facts of the case on trial. 

'7. An exception that counsel abused his privilege in his address to the jury, will 
not be noticed in this Court, when not made in apt time. 

(966) INDICTMENT for burglary, tried before Philips, Judge, and a 
jury, a t  November Term, 1885, of the Superior Court of EDGE- 

COMBE County. 
On calling the special venire, one Henry Weeks, who had been sum- 

moned, failed to answer. His name was, by consent, put into the hat 
with the names of the jurors who had answered, from which the jury 
was to  be drawn. Before the jury was completed, the name of this 
juror was drawn, and upon being called again, failed to answer. 
Whereupon the prisoner claimed that  this entitled him to an additional 
challenge. The Court ruled against the prisoner on this point, and 
he excepted. 

After the prisoner had exhausted twenty-three peremptory chal- 
lenges, a juror was drawn and tendered prisoner, who claimed the 
right to challenge him peremptorily, because Weeks, the defaulting 
juror, had not been presented for his acceptance. This was denied by 
the Court, and prisoner excepted. 
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One Howard being drawn, was challenged by the prisoner for cause; 
and on examination, testified that he was a free-holder, and had paid 
his taxes for the year 1883, but had not paid them for 1884. The 
Court held that  this juror was competent to  serve, and prisoner ex- 
cepted. 

The prisoner's counsel, in his argument to the jury, insisted tha t  
taking the evidence of the State as true, there was no evidence to go 
to the jury of the felonious intent charged in the bill of indict- 
ment, and requested the Court so to charge, and excepted to  the (967) 
refusal of the Court to give this charge, and to  the charge as 
given on this point. 

I n  reply to  the argument of counsel for the prisoner on this point, 
the counsel for the State argued the sufiiciency of the evidence for this 
purpose, and by way of illustration, read and commented on the case 
of State 2). Il!itchell. This was excepted to  by prisoner's counsel after 
the reading of the case was concluded. 

The other facts necessary to an understanding of the decision, are 
sufficiently stated in the  opinion of the Court. 

There was a verdict of guilty, and judgment pronounced in pur- 
suance thereof, from which prisoner appealed. 

Attorney-General, for the State. 
~\'o counsel for prisoner. 

MERRIMON, J. The first, second and third exceptions, in respect 
to  the challenge of jurors, are manifestly untenable. State v. Carland, 
90 h'. C., 668. 

The principle question presented by the record is, did the declara- 
tions of the prisoner, the circumstances, and all the facts in evidence 
on the trial, in their direct tendency, their natural relations to, and 
bearings upon each other, and the just inference to  be drawn from 
them, constitute evidence to go to the jury, of the alleged intent of 
the prisoner to  ravish the prosecutrix. 

If there was such evidence, it was the province of the jury to de- 
termine its weight and sufficiency to  warrant them in rendering a ver- 
dict of guilty. But  if the evidence, so considered as a whole, could 
not, in any just and reasonable view of it, warrant such a verdict, 
then there was not legal evidence to go to the jury a t  all for the pur- 
pose mentioned, and the Court ought to have so decided. Because, 
what is evidence, and whether there be any, are questions of law to  
be decided by the Court, and there can be no conviction without legal 
evidence to  support the charge in the indictment. Legal evidence is 
not such as merely raises suspicion, and leaves the matter in ques- 
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(968) tion to conjecture-as said above, it is such as in some just 
and reasonable view of it-taking all the facts, whether they be 

many or few, as will warrant a verdict of guilt,y. Cobb v. Fogleman, 
23 K. C., 440; State v. White, 98 N. C., 462, and cases there cited; 
State v. James, 90 K. C., 702; 1 Greenleaf on Ev., Sec. 49; State v. 
Aikinson, 93 S. C., 519. 

This being the well settled rule of law applicable here, we cannot 
doubt that there was evidence to go to the jury, to prove the intent of 
tlie prisoner to racish the prosecutrix as charged. That  she, her in- 
fant, and an old colored servant woman made up her family; tha t  
the prisoner went into her house a t  the dead of night, when people 
were generally asleep, and so far as appears, without any lawful 
purpose, and a t  the back door, demanded admittance, and when 
questioned as to his identity, falsely gave the name of a white cltizen 
of the neighborhood; that  he went from that  to another door, pushed 
a t  it, demanding admittance, threatening to force i t  open if not ad- 
mitted; that  he did violently force it open, was evidence, very strong 
evidence, that he was a desperate, devllish and dangerous man, ca- 
pable of perpetrating the most heinous crimes. If these facts existed, 
they were leading and striking, and of themselves pointed to some 
criminal intent. Men do not, certainly in civilized life, prosecute 
their civil purposes, whatever they may be, under such circumstances, 
in such a may, and a t  such an hour. But uniform observation, in and 
out of criminal tribunals, serves to show, tha t  desperate men do thus 
frequently prosecute their criminal purposes of the most serious nature. 

There was then, evidence of a criminal purpose. What was it? 
There was no particular fact tending to show that he broke Into the 
house to steal anything, or that he did so. Indeed, lie declared the 
contrary. ?;or was there any evidence that any one there sustained 
any relationship to him, or owed him any debt or obligation of any 
kind; nor was there tlie slightest evidence that he had a grudge at, 

or quarrel with any one there, and hence his purpose might be 
(969) revenge. The prisoner broke open the door, and entered ex- 

claiming: "There is a woman in here; where is she; after I get 
her, I have got no use for the house, nor anything in it." So far as 
appears, he had no right, or pretence of right, to see, have, or have 
anything to do, with any woman there. It seeins the fact was just the 
contrary, as both the women fled the house to  escape from him. On the 
trial, the prisoner offered no explanation of this important declaration; 
he left it unexplained-to speak for itself, in tlie light of the surround- 
ing facts. He  wanted a there! What  did such a man, at  such 
a place, at  such an hour, in the absence of claim or right, or lawful 
purpose of any kind, want with a woman there? It is not a most 
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reasonable and just inference, in the absence of all explanation, tha t  
he wanted her for the purpose of sexual intercourse, and that he in- 
tended to have it by force? His alarming and violent persistency, in- 
dicated such a purpose. Asking for the woman, he a t  once ordered the 
infirm old man, who, it seems, without his knowledge, had gone there 
to  aid the prosecutrix, to leave the house. Wherefore? Most probably 
tha t  he might the more easily and privately acconlplish his criminal 
purpose with the woman. 

There was, then, evidence of the intent to  ravish the woman. But  
which woman? In  the absence of explanation, it is reasonable to 
infer, that  he wanted the woman most likely-best suited-to gratify 
his lustful desires-the younger and possibly the more desirable woman 
in every respect. It is not probable, but on the contrary, very 
improbable, that  he would have the.purpose to ravish an old colored 
woman, when he could, just as easily, and with no greater hazard, 
force a much younger and a white woman. I t  is seldom that  the most 
debased criminals ravish old women, and yet more seldom, when 
they can just as easily ravish young ones. 

When the prisoner said, seeing the infirm old man unexpectedly, 
"There is a woman here; where is she?" the reasonable implication 
was, tha t  he asked for the principal one-the younger one- 
the mistress-the one who was most certainly there in her own (970) 
house. If lie had wanted the old woman-the servant-he 
would probably have designated her as such; he would have shown 
some hesitation to disturb the mistress. But  he showed no hesitation 
-no deference to  any one; his manner and his course of conduct mere 
desperate, violent, and right on towards the woman whom he sought. 
As we have said, every reasonable inference excluded the probability 
that  he had any other purpose, than to gratify his lustful desire by 
force. 

There are four counts in the indictment for burglary-one charging 
an  intent to steal the goods of the prosecutrix; one the goods of the 
servant woman; one to ravish the prosecutrix, and one to  ravish the 
servant woman. The jury rendered a verdict of guilty on the third 
count. We do not doubt, that  the evidence was such as might reason- 
ably warrant such a verdict. It mas not unreasonable. The evidence 
was much stronger than in the case of State v. Seely, 74 N. C., 425, or 
tha t  in State v. Massey, 86 N. C., 658, and quite strong as that  in 
State v. Mitchell, 89 N. C., 521. 

The objection to  the comments of the State's counsel in the argu- 
ment to the jury, came too late. Resides, they were not in theniselves 
unreasonable, and it was the province of the presiding Judge to  in- 
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terfere, if he saw that injustice was likely to  be done the prisoner. 
State v. Suggs, 89 N. C., 527; State v. B r ~ a n ,  Ibid, 531. 

If there was ground of objection to the reading of the case of State 
v. Mitchell, supra, and the comments of counsel on the same, it ought 
to  have been interposed before it was read, or m-hile counsel was read- 
ing it. It does not appear that it was read with a view to have the 
jury apply the facts of that case to this, or that it had any improper 
weight or application. The counsel had the right to apply the prin- 
ciple of that case to this, in his argument. It was the duty of the 
Court, to  prevent any improper application of it, and we do not doubt 
that  he did. Indeed, in the charge lo the jury, he recited the evidence, 

and expressly cautioned them that  they were not to take 
(971) evidence from the counsel, nor from the Court, but from the wit- 

nesses themselves. The subject of the right of counsel to  cite 
and comment on reported cases, is discussed in Horah v. Rnoz, 87 N. C., 
483; and the decision in that case, harmonizes with what we have 
here said. 

M7e have given the case the earnest and cautious consideration its 
gravity merits, and we have found no error in the record. 

Let this opinion be certified to the Superior Court, to  the end that 
further action may be taken there according to law. It is so ordered. 

No error. Affirmed. 

Cited: S. v. Mitchener, 98 N.C. 693; Covington v. ,Yewberger, 99 
N.C. 531; S. v. Goings, 101 N.C. 709; S. v. Christmas, 101 N.C. 757; 
S. v. Brackville, 106 N.C. 708; S. v. Teljair, 109 N.C. 882; S. 2,. 

Chancy, 110 N.C. 508; S. v. Rhodes, 111 N.C. 651; Spruill v. Ins. Co., 
120 N.C. 147, 149; Sash  v. Southwick, 120 N.C. 460; Hodges v. R.R., 
120 N.C. 556; Epps v. Smith, 121 N.C. 165; S. v. Gragg, 122 N.C. 
1091; 8. v. Shines, 125 N.C. 732; Lewis v. Steamship Co., 132 K.C. 
912; S.  v. Wilcox, 132 9 . C .  1139; S. v. Staton, 133 N.C. 644; Cren- 
shazu v. R. R., 144 N.C. 321; S. v. Prince, 182 N.C. 791; S. v. Levy, 187 
X.C. 587; Godfrey v. Power Co., 190 N.C. 29; S. v. Steele, 190 N.C. 
509; S. v. Harvey, 228 S .C .  65; Freeman v. Ponder, 234 S .C.  302. 
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STATE v. OSCAR PICKETT. 

Where a defendant, convicted of larceny, escaped pending the appeal. the 
appeal will not be dismissed, but vi l l  be continued, to be called up for 
argument either by the prisoner or the State, when he shall he re-taken. 

MOTIOX by the Attorney General to dimiss the appeal, heard a t  
February Term, 1886, of the Supreme Court. 

The defendant was convicted at January Term, 1884, of f h ~  Supc 

rior Court of RORESDN County, b ~ f o r e  ~WucRae, Judge, of the crime 
of larceny, a.nd pending his appeal, escaped from custody. 

The appeal was continued from Tern1 to Term in this Court, until 
Ferbruary Term, 1886, when the State moved to dismiss it. 

Attorney General, for the State. 
ilirr. John D. Shaw, for the defendant. 

MERRIMON, J. For the purpose of the motion to dismiss this (972) 
appeal, this case is in all material respects like that of Stale v. 
McMilliun, ante, 945, except that the appellant here was con- 
victed of the crime of larceny. JYe think what we said in that case, 
applies to, and embraces one like this. The motion to  dismiss the 
appeal must therefore be denied. 

Motion denied. 

Cited: S. v. Jacobs, 107 K.C. 777. 

STATE I-. BROCKSTTILLE. 

See syllabns to the preceding case. 

MOTION by the Attorney General to  dismiss the appeal under the 
same circumstances as the foregoing case. 

The defendant was convicted of murder, before Shepherd, Judge, a t  
Fall Term, 1884, of the Superior Court of RICHMOND County, and es- 
caped pending the appeal. 

Attorney General, for the Stute. 
Mr. W. H. -Yeal, for the defendant. 
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MERRIMOK, J. This case is in all respects Iike that of State V .  

McMillan, decided a t  this term, and must be governed by it. The 
motion to dismiss the appeal must be denied. 

Motion denied. 

Cited: S .  v. Jacobs, 107 N.C. 77. 

STATE r. ALBERT STARNES. 

Jurors-Evidence-Judge? Charge-Witness-Alibi-Assignment 
of Error. 

1. I t  is no came of challenge to a juror summoned on a special venire, that  he 
has serred as a juror within two years, and that he has a suit pending and 
a t  issue in the Court. 

2. Where, in an indictnlent for rape, the prisoner prored that the prosecutrix 
had accused two other persons of the oEence, and then proposed to show 
that lie had caused s ~ ~ b p w z n s  to be issued for these persons, but that  the 
SheriE had returned on the process that the parties were not to be found; 
I t  was lzrld. that such evidence was incompetent. 

3. d question is improper and shonld not be allowed to be asked, which calls for 
matter of opinion and argument, rather than of fact. 

4. So, TT-here a witness was impeached, and the impeaching witness testified 
that the impeached witness had been accused of larceny, and had run 
anay ,  it is incompetent to ask ~vhether it  was not impossible for one in the 
station in life of the impeached witness, to give bail. with a view of show- 
ing that the ~ ~ i t n e s s  ran au-ay only to escape imprisonment. 

5. Where the Judge's charge fully responds to all the prayers for instruction, 
so t a r  xs warranted by the evidence, it  is free from error. 

6. I t  is not error for the Conrt to charge the jury, that an alibi is-.a good de- 
fense, if prored to the satisfaction of the jury, and such a charge does not 
convej- an intimation that the bnrden of proving it rests upon the prisoner. 

7. Exception ~vi l l  not be heard in this Court, as to the manner in which the case 
on appeal was made up. 

8. The Supreme Court has no jurisdiction to grant new trials in criminal cases 
for newlg discovered evidence. 

(973) INDICTMEKT for rape, tried before Phillips, Judge, and a jury 
at Spring Term, 1885, of the Superior Court of UKION County. 

The defendant was convicted, and from the judgment of death 
pronounced, appealed. 
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Attorney-General for the State. 
Messrs. J. T. Strayhorn and D. A. Covington, for the defendant. 

SMITH, C.  J. The prisoner is charged with having conimitted (974) 
a felonious assault and rape, upon the body of Rosa Ann Hyat t ,  
in an indictment which the record, after setting out the names 
of the grand jurors and the appointment of their foreman, says, was 
by them "returned Into upell Court, by the  Ilands of .T M. Terrell, 
foreninn," on Tuesday of the first week of Spring Term, of Union 
Superior Court, with endorsed thereon over the foreman's signature, 
"a true bill." Upon its being made to appear to the Court tha t  the 
prisoner was i ~ i t h o u t  counsel and unable to employ any, the Court as- 
signed, as such, four members of the bar, to  conduct his defense, one 
of whom, on account of illness, was afterwards excused from serving. 

Upon arraignment, he entered his plea of not guilty, and a day was 
fixed for hie trial, and an order made for the issue of a special venire, 
returnable a t  that  time. The trial after it began, continued for several 
days, and terminated in a verdict declaring the prisoner "gu~l ty  of the 
felony and rape ~vherewith he is charged." The prisoner's counsel 
moved for a new trial, and in its support assigns the following alleged 
errors : 

I .  I n  the admission of incompetent evidence; 
11. I n  rejecting competent evidence offered for the defendant; 
111. I n  declining to give instructions asked for him; 
IV. I n  instructions given; 
V. I n  other irregularities occurring during the progress of the trial. 
The meaning of these vague and general terms, nlust be sought in 

the specific exceptions contained in the record of the proceedings a t  
the trial before the jury. The motion for a venire de novo was denied, 
and sentence of death having been pronounced, the prisoner appeaIed 
to this Court, and was allowed to do so, without giving security for 
costs, as authorized under The Code, Secs. 1234 and 1235. 

I n  getting a jury, five were taken from the original panel, and the 
others from those summoned upon the special venire. Of the latter, 
two were challenged by the prisoner, and cause assigned, in that they 
had within tivo years preceding, served as jurors in the Court, 
and had suits then pending and a t  issue. The challenges were (975) 
overruled, and to this ruling the prisoner excepted. 

1. TTe deem i t  needful only to say, tha t  a similar objection to such 
jurors was raised in State v. Carland, 90 N.C., 668, and decided to  
be untenable. 

2. The prosecutrix was examined a t  great length as to the transac- 
tibn, and her means of identifying the accused as the author of the 
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outrage, which was perpetrated a t  her house during the night of NO- 
velnber 28th, 1884. Her testimony was expiicit as to  the coinmission 
of the crime and its attending circumstances, in many of which there 
was corroborating evidence from the others, and the cross-exaininatioa 
Lvas mainly directed to the question of her ability to  recognize and 
identify the person of the accused. 

The prisoner, examined in his own behalf, testified that  he did not 
conlnm 1110 ao t  nf . irioI~noo 77-ith which he is charged; was not at the 
house of the prosecutrix when it is said to have occurred; and was a t  
another place; in which he was sustained by other witnesses produced. 

It was in proof, that the prosecutrix had, on a previous occasion, sued 
out a warrant against two otller persons, Bob Belk and Jim Belk, for 
the same offense, and the prisoner now proposed to show, that he 
had caused a subpena to issue for them as ~ i t n e s s e s ,  to which the 
sheriff had made return, that they were not to be found. This evidence, 
on objection from the solicitor, was ruled out, and to  this the prisoner 
makes his second exception. 

The proposition is to receive in evidence the prisoner's own act, or 
that of his counsel, in an unsuccessful effort to procure the attendance 
of certain witnesses in his own behalf, from IT-11om favorable testimony 
was expected. How does this fact tend to disprove the charge, or to 
discredit the witness? It may be, that  their testimony, if obtained, 
would be of service to the prisoner, but we cannot assume what they 
mould swear, and the mere fact that  they are not present, because they 

could not be sunlinoned, authorizes no inference for the jury to 
(976) make, as to what they would testify. l y e  are unable to see the 

relevancy of the proposed evidence, and as impertinent to any 
issue, i t  was properly rejected. 

111. The third exception is also to  the rejection of evidence, and 
grows out of these facts: 

A witness for the State testified, that  the character of one Lila Mc- 
Millan, who was examined for the  prisoner to prove an alibi, was bad; 
and on his cross-examination, tha t  he had heard some things about her 
honesty; that  she had been charged with larceny-had given bail and 
"went to South Carolina; that  on her return, she had not been prose- 
cuted, so far as he knew." Thereupon the prisoner's counsel proposed 
to ask this further question: "It is not difficult for an  insolvent colored 
person to  give bond when charged with larceny?" The question, 03 

objection, was not allowed to be put to the witness. 
This exception must be summarily disposed of. The inquiry, as we 

understand its object, is to explain the act of the impeached witness 
in leaving the State, and avoiding an arrest and imprisonment, and 
her voluntary return, as indicating her conscious innocence. , 
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STATE D. STARXES. 

The question mas rightfully excluded, for the reasons assigned by the 
Solicitor. I t  was immaterial and irrelevant-a matter of opinion and 
argument, rather than of fact-and all the material facts for the in- 
ference were already before the jury. 

The instructions asked for the prisoner. are drawn out a t  consider- 
able length, and as those given are not responsive seriatzn~, as a whole, 
it becomes necessary, in passing upon the exceptions relating to  them, 
to  set out both in full. Those asked are as follows: 

I .  It devolves upon the State, before the defendant can be convicted, 
to prove beyond any reasonable doubt, that the crime charged in the 
indictment has been committed. 

11. It devolves upon the State also, to prove beyond a rea- 
sonable doubt, that  the prisoner is the guilty perpetrator of the (977) 
deed. 

111. The State relies upon circumstances, and before the prisoner 
can be convicted upon evidence of this kind, the circunistances must 
all concur, in showing tha t  the prisoner coninlitled the crime, and ex- 
clude every reasonable hypothesis of his innocence. 

IV. It is a rule of law to be acted on hy the jury, that  no conviction 
can be had upon circun~stantial evidence, unless they are as thoroughly 
satisfied of his guilt, as if a reputable person of good character, and 
an eye witness, had sworn to the f a d .  

V. If the jury believe that  the prosecutrix had an opportunity to dis- 
close and make known the outrage alleged to  have been committed on 
her person, the fact tha t  she did not make such disclosure, and of the 
name of the party. until a considerable time thereafter, raises a strong 
presumption against the truth of her statements. 

VI. I n  passing upon the question of guilt, the jury should consider 
the fact, that rape is a crime easy to be alleged, and hardest of all 
others to  be disproved by one charged, though he be innocent. 

VII. In  all criminal prosecution, the defendant is entitled to  a ver- 
dict, if there remain in the minds of the jury, a reasonable doubt of 
the prisoner's guilt; and while this is true in all trials for crime, i t  is 
much more so in cases of capital felony, where stronger and more 
cogent proof is required, than would he in simple misdemeanors. 

VIII.  Every person accused of crime, is presumed to be innocent, 
and while the evidence may not make the same impression on the 
mind of every juror, it is yet probable that consultation will lead all 
t o  the  same conclusion; if not, tha t  the whole jury upon the fair and 
honest doubt of part of them, will adopt a conclusion favorable to the 
prisoner, since in case of doubt, the law leans to  the presumption of 
innocence. 

811 
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Upon the prisoner's request through his counsel, the Court, in 
(978) place of the foregoing, submitted the following instruction in 

writing to the jury: 
After explaining the nature of the crime imputed to the prisoner, 

and what is necessary to be proved lo  sustain the charge, the Judge 
proceeds : 

"An eminent legal writer, many years ago, said: 'It is true, rape 
is a most detestable crime, and therefore ought severely and impar- 
tially to  be punished with death, but i t  nlust be reniembered, that  i t  
is an accusation easy to be made, hard to be proved, but harder to  
be disproved by the party accused, though innocent.' 

"Was a rape coniniitted? If you are not fully satisfied that a rape 
was conin~itted, then the State fails, and a verd~ct  of acquittal will 
be entered. If the evidence should satisfy you beyond a reasonable 
doubt, that  a rape was committed upon the person of Rosa Ann Hyat t ,  
your next inquiry will be, did the prisoner do i t?  Every person is pre- 
sumed to be innocent until the contrary is proved, and if there be 
reasonable doubt of the prisoner's guilt, the jury must give him the 
benefit of it. If the jury, from the evidence, believe that  the prose- 
cutrix did not disclose the fact that she was ravished, until some time 
afterwards, then the Court charges you. that  the inference against the 
truth of the charge, arising from her long sileiice, is not an inference 
amounting to a rule of law, but is a matter of fact to be passed on 
by the jury. Consider the testimony on this point. The outcry on the 
night-the noise-the statement to i\Ioser that some one was trying 
to kill her-that she told tlie men folks that way that night-that she 
told ;\loser the next morning that  she had been outraged-the length 
of time before the warrant was taken out-the reason why it was 
not taken out earlier-the condition of the woman-and all the evi- 
dence brought out on tlie trial, in passing upon the truth of the charge. 

"The evidence is mainly circumstantial. The proposition that before 
a conviction could be had on circunistantial evidence, the jury must 

be as n-ell satisfied of the guilt of the accused, as if one credible 
(979) eye-witness had sworn to the fact, mas not a rule of Law, but an 

illustration, and all intended by i t  is, that the jury must be 
satisfied beyond a reasonable doubt. The rule is, that the circum- 
stances must be such as to produce a moral certainty of guilt, and ex- 
clude any other reasonable hypothesis. But the Court cannot charge 
you, as requested, that  the evidence in the case is wholly circum- 
stantial. There is direct testimony, if believed, froni the prosecutrix, 
who swears, that  when he, the prisoner, 'got three or four steps from 
the door, lie turned and answered me, and said if I told, he would kill 
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me. B y  his favor in the moonshine, and his voice, I knew it was Albert 
Starnes.' This is evidence tending to show recognition, for you to  
pass on and consider, with all the other evidence in the case. You 
pass on the weight of the evidence and the credibility of the witnesses. 
You hear their testimony-you see their manner on the stand-their 
bearing when they make their statements under oath; and you, as 
triers of fact, are to  say how much and what you believe. To justify 
a jury in convicting, there should not be a rational doubt of guilt. 

"In defence against the charge, the prisoner sets up an alibi, that is, 
that  he was not a t  the place a t  the time the alleged crime is said to  
have been committed, and so he could not have committed it. Yoil 
will consider the evidence of Nathaniel Gay, bcaring upon the point, 
of Lila McMillan, and of the prisoner himself. I n  passing upon pris- 
oner's testimony, and determining what credit should be given to it, 
it is proper to  consider his interest in the result. An alibi is a good 
defence, if proved to the satisfaction of the jury. Whether it is so 
proved, is a fact for the jury. It is the duty of the jury to  weigh the 
whole evidence, and if there be a reasonable doubt as to the prisoner's 
guilt, to  acquit him. If upon the whole testimony, you have no reason- 
able doubt of his guilt, you will find him guilty as charged in the 
indictment." 

It will thus be seen, tha t  the charge fully responds to every 
just demand contained in the series of requested instructions, (980) 
and is as favorable to him as the evidence in its different aspects 
will admit. Xo specific portions of the charge are pointed out as fall- 
ing short of the demands of the prisoner's counsel, and we observe none 
ourselves which are obnoxious to legal objection on the part of the 
prisoner. 

In  the argument here, objection is made to  the language used in the 
charge, "An alibi is a good defence, if proved to the satisfaction of the 
jury," as conveying an intimation that the burden of proving it rested 
upon the prisoner, in opposition to what is said in State v. Jaynes, 78 
N. C., 504. 

We do not understand the Court to  intimate that  the failure of an 
effort to  prove an alibi, was to be taken as affirmative evidence, tending 
to show guilt, or to relieve the State a t  all of its duty to fully prove 
the prisoner's guilt. On the contrary, the instruction in this form, is 
sanctioned by the ruling in State v. Reitx, 83 N. C., 634, where a 
charge was held to be unexceptionable, given in these words: ",4u 
alibi, if proved and established by testimony, was the most complete 
and satisfactory defence that could be made; when not complete, it 
could not avail the defendant. Whether an alibi is proved, is a 
question for the jury." This was followed by an instruction, that the 
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jury should weigh the whole testimony, and if there remained a rea- 
sonable doubt as to the prisoner's guilt, hc should be acquitted. Re- 
v i e ~ i n g  the exception based upon this portion of the charge, ASHE, J . ,  
for the Court, says: ''We see no error in this, for the evidence offered 
against the defendant, was circumstantial, and must have raised a 
strong presumption of his guilt, or he would not have been driven to  
the defence of an alibi. If the proof was of such a character as to 
amount to a violent presumption, it would behoove the defendant to 
make proof of his alibi, to  the full saiisfaction of the jury; and that  is 
what we understand is meant by making complete proof the fact, and 
so, .ive think the jury must have undcrstood it, in connection with 
what followed." 

I n  the present case. with direct and positive testimony to  the 
(981) crime and the identity of the accused, if credited, the remark of 

the Judge was the more clearly appropriate, if not necessary, in 
guiding the jury in their deliberation upon the cvidence. 

During the argument, and while the prisoner's counsel was discus- 
sing the matter embraced in his fifth special instruction asked, the 
Judge, interrupting and addressing the speaker, said: "Have you not 
missed the law? Have you not got it wrong? Consult the case of 
State v. Peter, 53 K. C., 19, and see if the Court has not decided 
exactly the contrary?" No exception was then taken to  the remarks 
of the Court, though it has since been pressed. 

The subject of the exception alluded to, was the inference to be de- 
duced froni the failure of the injured woman, to make a prompt dis- 
closure of the outrage, as raising a presumption of her testimony be- 
ing false or feigned. We are not informed of the tenor of the remarks 
of counsel thus interrupted, but we must assume them to be a t  variance 
with the ruling in that  case, to which the charge to  the jury conforms. 
There is no error apparent in the action of Judge in what occurred, nor 
in his charge upon the point. 

!.Ire cannot entertain suggestions as to the manner in which the case 
on appeal was made up by the Judge. That  prepared for the appel- 
lants was met by exceptions, embodied in one prepared by the Solicitor, 
and the Judge, giving notice to the counsel of thc time and place when 
they could be heard, and none appearing, settled the case which conies 
up with the record. State v. Gooch and Smith, post, 982. 

There was also a preliminary application made to the Court, for 
the awarding of a new trial, upon the ground of newly discovered 
evidence. 

The jurisdiction conferred upon this Court, is under the  Constitution, 
Art. 4, Sec. 8, "to review upon appeal any decision of the Courts below, 
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upon any matter of law or legal inference." In  civil suits, rehearing 
may be had, and new trials granted upon evidence coming to light since 
the appellat? jurisdiction of this Court attached, and that of 
the Court below upon the subject matter of the appeal is lost, (982) 
under the principles governing such applications, and pursuant 
to Rule 12 of this Court. Bledsoe v .  Sizon, 69 N. C., 81; Henry V .  

Snzzth, 78 N. C., 27. 
No such proposition in reference to cri~ninal prosecutions has ever 

been made or entertained, so far as our investigations have gone, in 
this Court. The absence of a precedent, (for we cannot but suppose 
such applications would have been made on behalf of convicted 
offenders, if it had been supposed tha,t a power to  grant them resided 
in this appellate Court),  is strong confirniatory evidence of what the 
law was understood to be by the profession. 

JTe are clearly of the opinion, that no such discretionary power as 
that invoked, is conferred upon this Court. I n  appeals from judg- 
ments rendered in indictments, our jurisdiction is exercised in review- 
ing and correcting errors in  la^^ committed in the trial of the cause, 
and to this alone. State v. Jones, 69 hT. C., 16. 

I t  must be declared that there is no error in the record. This will 
be certified to the Court below, that i t  may proceed to judgment on 
the verdict. 

YO error. Affirmed. 

Cited: S.  v. Gooclz, 94 N.C. 1006 ; S. v. Stanzes, 97 N.C. 423 ; Dav- 
enport v. McKee, 98 K.C. 505; X. v. Rowe, 98 N.C. 630; X. v. Edwards, 
126 N.C. 1055; S. v. Council, 129 N.C. 512; S. v. Begister, 133 N.C. 
754; S. 2). Lilliston, 141 N.C. 864; S. v. Arthur, 151 N.C. 657; S. v. 
Ice Co., 166 N.C. 404; S. v. Bryant, 178 N.C. 707; S. v. Williams, 185 
N.C. 665; S. v. Steen, 185 N.C. 774, 781; S. v. Levy, 187 N.C. 587; 
S. v. Griffin, 190 N.C. 135; S. v. Casey, 201 N.C. 625, 626; S. v. 
Shefield, 206 N.C. 386; S. v. Bhdgers, 233 N.C. 580. 

STATE r. W31. GOOCH AKD J d S .  A. SMITH. 

Case on Appeal-Certiorari. 

1. The action of the Judge in setting the case on appeal, when the parties can- 
not agree, is final, and cannot be reviewed by the Supreme Court. 

2. When counsel can agree upon a statement of the case on appeal, both in 
criminal and civil actions, the Judge takes no part in its preparation, but 
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when they cannot agree, the Judge settles the case on appeal, and does not 
merely adjust the differences between the appellants' case and the specific 
objections filed by the appellee. 

3. Where it  is made to appear to this Court, by proper evidence, that the Judge 
has made an omission or mistake in the settlement of the case on appeal, 
this Court TT-ill give him an opportunity to correct it, or to modify an in- 
accurate statement; but where it appears that a full hearing has been 
accorded, and the action of the Court has been careful and considerate, no 
occasion for interference is presented. 

4. I t  is no objection to the objections filed by the appellee to the appellants' 
case, that it  is in the form of a counter-case, and not of specific objections. 

(983) Petition for a writ of Certiorari, heard a t  February Term, 
1886, of the Supreme Court. The facts appear in the opinion. 

Attorney-General, for the State. 
Messers. John Gatling, W .  N. Jones, J .  A. Williamson, T. 111. Argo 

and Octavius Coke, for the defendants. 

SMITH, C. J. The facts averred and set out in the petition, with 
the several accompanying affidavits to sustain the application for the 
reniedial writ of certiorari, to be issued with a view to  the reconsider- 
ation and correction of the case, embodying the prisoners exceptions, 
and transmitted with the transcript of the record of appeal, relate to 
the manner in which it was made up, and are substantially these: 
The prisoners counsel prepared their case on appeal, and caused a copy 
to  be delivered to the Solicitor, who drew up and filed in the Clerk's 
office, a substitute, to cover his exceptions. Thereupon, the former re- 
quested the Judge to fix a time and place to  settle the case before 
him, which was done, and counsel notified thereof. The prisoners 
counsel and the Solicitor, with whom had been associated in the prose- 
cution another attorney, and the latter, were both present a t  the time 
and place appointed. When the subject was called up, prisoners coun- 
sel "objected to the Court's considering the paper writing drawn up 
by the Solicitor, upon the ground that i t  did not propose 'specific 
amendments', as the statute requires, The Code, Sec. 550, but a new 
case, ignoring that  of the appellants." Thereupon, the cases, by 

direction of the Judge, were read, and the correspondent sections 
(984) in each compared, and as they were proceeded with, the respec- 

tive sections of the appellants case were accepted by the Solici- 
tor, modified by consent, or settled by the Judge, and so marked on 
the margin. When the exaniination had progressed to the point a t  
which the evidence is set out, prisoners counsel again objected t o  the 
manner and form in which the Solicitor had made his exceptions, 
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when the Judge remarked, that he regarded the insertion, in sucli 
manner, of tlie testimony, as not contemplated by law, and with 
consent of all parties, directed the associate attorney, employed in 
the prosecution, to  take and examine the petitioners case, and report, 
with a specific statement of the State's objections, to  hini on the 
evening of the next day. The said attorney did not act under this 
direction, but from some disagreement with the prosecutor employing 
hini, withdrew from the case, and took no further part  in the proceed- 
ings. 

The counsel, both of the prisoners and for tlie State, met again a t  the 
time designated, and proceeded with the settlement, by reading the 
prisoners' case, and marking such parts as the Solicitor made objec- 
tion to, while other differences, as on the otlier sitting, were adjusted 
or settled by the Judge, and so marked on the margin. 

The evening being far advanced, the Judge directed the prisoner's 
counsel to re-write the residue of the statement, having in view such 
objections as had been urged by the Solicitor, and then submit i t  to 
him for settlement. This was accordingly done, and the Judge there- 
after returned to the Clerk's office the Solicitor's case, with his own 
approving signature, directing a copy to be transmitted to  the hppel- 
late Court, as part  of the record. 

We reproduce these allegations in a condensed form, t o  enable u i  
to dispose of the subject matter of the complaint, and the manner in 
which redress is sought. The yery recital of the various incidents con- 
nected with the effort to reconcile differences, and to prepare a satis- 
factory statement of the exceptions to be reviewed, is a vindication 
of the rule, m-hich, when parties cannot agree, commits them for 
settlement to the Judge, whose action must be accepted as final. 

V'hen the respective counsel can conie to an understanding as 
to the form of the case on appeal, now alike in criminal as in (985) 
civil actions, (The Code, Sec. 1234), the Judge takes no part 
in its preparation. When they cannot agree, the appellee annexes his 
specific proposed amendents, and the Judge, calling the disagreeing 
counsel before him, proceeds himself, not only to adjust their differ- 
ences, but to  "settle" the case, and authenticate it by his signatura, 
as an entirety. When the niatter thus passes under his jurisdiction, it 
is not to be exercised, as counsel seem to suppose, solely in deter- 
mining the validity of the suggestea amendments, but in correcting any 
errors in the statement, and making it truthful in all of its parts. 
This is just what the Judge undertook to  do, as shown in his earnest 
effort to  make i t  satisfactory to ail, and giving counsel opportunity 
to be heard, when it was considered seriatim a t  the two hearings. The 
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final result is embodied in the case which comes up with the trans- 
cript of the record. 

"An exception, or the case stated for an appeal to this Court," in 
the words of REFFIX, C. J., "is here taken to  be absolutely true as to  
all matters which occur on the trial, or purport to have been acted 
in the Court from the appeal comes." Stute v. Reid, 18 N. C., 
377. 

Again he says: "A record imports absolute verity as to  all matters 
which are stated in it as occurrences on the trial, because the law 
reposes entire confidence in the integrity of tlie Court." State v. 
Ephrazm, 19 N. C., 162. 

We must then assume, and especially after the careful and delib- 
erate manner in which the case on this appeal was prepared, tha t  its 
statements are correct and truthful, and the law entrusts this respon- 
sible discretion to the Judge who tries the case, and personally knows 
all that transpired on the occasion. Where an inadvertent onlission 
may be, upon proper evidence, suggested to have been made, i t  would 
not be improper to give the Judge an opportunity to  supply it, or even 
to modify an inaccurate statement. McDaniel v. King, 89 N. C., 29; 
Currie v. Clark, 90 K. C., 17; Ware v. Avisbet, 92 N. C., 202. 

But where, as here, it appears that  a full hearing has been 
(986) accorded, and the action of the Court careful and considerate, 

no occasion for an interference is presented, and we cannot 
listen to averments that  contradict the Judge's own statement of what 
occurred. "It would lead to  endless contradiction and confusion," 
remarks the same Judge whose words have been quoted above, "if 
the parties or counsel could, independently of the  Judge, form cases 
to suit themselves." State v. Hart ,  28 hT. C., 389. 

This, of course, was said before the recent change in the law, which 
commits to  the appellant the right and duty to prepare his exceptions, 
but it is not less applicable to  the action of the Judge, when by reason 
of disagreement, that  duty is transferred to  him, and the accuracy 
of his statement is attempted to be impeached. 

Nor do we concur in the argument, that  tlie substituted case, not 
being strictly in the form of separate amendments, may be disregarded 
as a nullity. If this were so, there would be no need of going before 
the Judge, for there would be nothing to  settle. 

He might, and it seems he did, require the Solicitor to make his 
specific objections to  the appellant's case, as i t  was read over, and such 
was the object of the reference to the retiring associate attorney. The 
defect v a s  removed, if non-compliance with the strict directions of the 
act were a serious obstacle in the way of correction. While i t  is always 
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but to  observe literally provisions of the statute, we do not regard 
then1 as mandatory, in the sense that any-the least-departure from 
them, prevents any consideration of the objections filed by the ap- 
pellee. Indeed, the discrepances in the cases, show the specific amend- 
ments asked, and may be eliminated by their comparison. 

The case was considered to the fullest extent, as if the terms of 
the law had been strictly observed, and every just right accorded 
to the prisoners. 

I t  is sufficient to  say, however, that  there was a disagreement 
brought before the Judge by the prisoners' own counsel, and his (987) 
jurisdiction inroked, for an adjustment or correction. 

It comes to  us from his hands, and as the authority to  decide the 
conflicting views of counsel must reside somewhere, i t  is wisely de- 
posited with the Judge, who is personally cognizant of all that took 
place, and whose impartiality and integrity, are the surest guaranty 
that it will be justly exercised. His determination is, and must be, 
final. The course pursued here is, we believe, in accord with the 
general practice, when cases are made up by the Judge, and it is in 
substance a practical interpretation of The Code, and warranted by 
its terms. 

The application must be denied, and the petition dismissed. 
Denied. 

Cited: S. v. Starnes, 94 N.C. 981; Porter v. R.R., 97 K.C. 65; 
8. v. Sloan, 97 K.C. 501; S. v. Debnam, 98 N.C. 719; S. v. Ellis, 101 
X.C. 769; Roclman v. Harvey, 102 N.C. 4;  Home v. Smi111, 105 N.C. 
327; Lowe v. Elliott, 107 N.C. 719; X. v. Howard, 112 N.C. 861; 
Harris v. Carrington, 115 N.C. 189; Cameron v. Power Co., 137 N.C. 
100; Slocumb v. Constrz~ction Co., 142 N.C. 353; Holloman v. Hollu- 
man, 172 S.C. 837; S. v. Harris, 181 K.C. 608; S. v. Pannil, 182 N.C. 
840; S. v. Thomas, 184 N.C. 667; Lindsay v. Brawley, 226 N.C. 471; 
Hoke v. Greyhound Corp., 227 N.C. 376; S. v. Johnson, 230 N.C. 746. 

STATE v. WM. GOOCH AND JAMES A. SMITH. 

Yewly Discovered Evidence-Severance-Jury-Xpecial Venire- 
Evidence-Judge's Charge-Conspiracy-Manslaughter. 

1. The Supreme Court has  no power to grant  a new tr ia l  in a criminal case, 
fo r  newly discovered evidence. 
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2. Whether or not a severance TI% be allowed, and the prisoners allowed sepa- 
rate trials, is a matter of discretion in the trial Judge, and its refusal 
cannot be assigned as error. 

3. The right to challenge jurors, is not a right to select such as the prisoner 
may desire, but it is only the right to take off objectionable jurors, and 
to hare a fair jury to try the cause. 

4. The rule is, that although the Court improperly refuse to allow a challenge 
for cause, yet if the jury is completed before the prisoner has exhausted 
his peremptory challenges. such refusal cannot be assigned as error. 

.5. Where an assault xvas made a t  the same time upon two persons, one of 
whom was Billed, it is competent for the survivor to testify to the char- 
acter and nature of the wounds inflicted on him. 

6. When the defence offered evidence to show that one of the prisoners did 
not hare a lmife on the day of the homicide, it is competent for the State 
to show that both prisoners mere seen together shortly before the homi- 
cicle, and that one of them did have a lmife; the homicide having been 
committed with such a weapon. 

7 .  Eridence is competent to show that  the prisoners had bad feeling against 
the deceased, on account of some disputed accounts. 

8. Evidence is not competent on the part of the prisoners, to show that the 
deceased kept false accounts with other persons. 

9. In  cases of homicide, the question is, did the prisoner bear malice towards 
the deceased, and evidence is incompetent to show that the deceased bore 
malice towards the prisoner. 

10. Evidence of the moral character of the deceased is irreleTant, unless it  is 
to show that he Tvas a violent man, and it  is only competent then, when 
the eridence of the homicide is wholly circumstantial, and the character 
of the transaction is in doubt; or when there is evidence tending to show 
that  the killing Ivas done in self-defence. 

11. Permission to recall and re-examine a witness, is entirely a matter of dis- 
cretion, and cannot be assigned as  error. 

12. I t  is not error for the Court to refuse a prayer for instructions, not war- 
ranted by any vielT of the evidence. 

13. I t  is not error for the Court to refuse to charge the jury, that when a pris- 
oner, relies upon extenuating circumstances to reduce the grade of the 
offence from murder to manslaughter or excusable homicide, and circum- 
stances come out from the State's witnesses v-hich tend to establish the 
defence, then it is the duty of the jury to consider all the evidence, and 
if they are  not satisfied of the guilt of the prisoner beyond a reasonable 
doubt, they should acquit. 

14. Where two or more conspire to do an unlawful act, although the act be done 
by one, yet they are all equally principals. So when two persons were 
engaged in pursuit of an unlawful act, the two having the same objects 
in 1-iew, and in pursuit of that  common purpose, one of them takes life, 
under such circumstances as  makes it  murder in him, i t  amounts to 
murder in the other, also. 
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15. If  two persons seek another, and under the pretense of a fight, conspire to 
stab him, and in the fight he Billed, it  is murder, no matter what the 
prorocation may be, after the fight has commenced. 

16. If in a fight, one party uses an excess of ~~iolence, out of all proportion to 
the provocation, and Bills the other, it is murder, although he had no 
intentiox1 to take life when the fight began. 

17. If one enters into a contest, dangerously armed, and fights under an unfair 
advantage, although mutual b lom pass, and he kills his antagonist, i t  is 
murder, and not manslaughter. 

INDICTMENT for murder, tried before Clark, Judge, and a (989) 
jury, a t  September Criminal Term, 1885, of the Superior Court 
of WAKE County. 

After the arraignment, the prisoners severally nioved for a severance 
of the trial, upon the ground that  the evidence to be offered by the 
State, which might be competent against the one, would not be against 
the other, and that  the defence of the one, would be antagonistic to 
tha t  of the other; and tha t  each mould insist that  the other did the 
killing. 

The motion was denied by the Court, and both the defendants ex- 
cepted. 

By  consent, a special venire of two hundred nien had been drawn 
from the jury box, under Xec. 1739 of The Code, in open Court, in the 
presence of the defendants and their counsel, and duly summoned 
to attend as jurors. The regular panel was duly perused, and one 
juror chosen therefrom. 

Then the jurors of the special venire were called, and when the 
first special venireman, so drawn from the box, was passed by the 
State, he was challenged by the defendants, and on his voir dire, he 
was asked the following questions by the defendants: "Have you a 
suit pending and a t  issue in the Superior Court of Wake County?" 
Objection by the State, and the question was ruled out by the Court, 
his Honor holding the only qualification of a juror of the special 
venire was, that  he should be a freeholder. Defendants excepted. 

The same juror was then asked this question by the defendants: 
"Have you paid your taxes for the last preceding year?" Objected to 
by the State, question ruled out by the Court, and the defendants 
excepted. 

Several other jurors, upon being tendered -60 the defendants, were 
asked the same questions on their voir dire, and each question on 
objection, was ruled out by the Court, and each ruling was excepted 
to  bv the defendants. 

 kith her of the defendants, when the jury was completed and em- 
paneled, had availed himself of the twenty-three peremptory chal- 
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lenges; the defendant Gooch having challenged only thirteen jurors 
peremptorily, and the defendant Smith only six. 

The deceased was one John A. Cheatham, and i t  was admitted 
(990) that the homicide occurred on the 10th day of June, 1885, about 

half past eight o'clock, p. m., in a store building in the city of 
Raleigh, which he occupied, and in which he did business a t  that time. 

The store house was proved to be about seventy-five or eighty feet 
long, and forty or forty-five feet from the door to the stove. The front 
part of the house was used for groceries, and tlie back part for the 
sale of spirits. and was separated by a screen. The defendants were 
employ& of the city government a t  the time of the homicide, and had 
been for some time. 

James Cheatham, a witness for the State, testified tha t  his brother, 
John A. Cheatham, was killed on the 10th of June, 1885; witness was 
his clerk; his brother was thirty-five years of age; and was killed a t  
8y2 o'clock a t  night. John Hawkins and his brother were a t  the 
counter, just below the stove, and witness was near the front door, 
sitting in a tall arm chair. Smith came in smoking, and passing him, 
met Hawkins going out, and went into where his brother John was, 
and asked for his account, and while he was showing him his account, 
Gooch came in, in his shirt sleeves, and walked down below Sniith and 
John, and stopped. Smith, after examining the account, said i t  was not 
correct, that  he had paid i t  two or three times. The deceased told 
him he could not say tha t ;  tha t  he had got every thing on there; that  
he, Smith, did like he had come there for a row, any way, and he had 
better go out. Deceased moved over to  the opposite counter, and 
Smith repeated his remark, and made a t  him for a fight. Deceased 
got out of a chair he was sitting in, and pushed Smith against the 
counter, near the stove. Witness ran down to  part  them, and pulled 
deceased off. Gooch rushed on deceased while he, the witness, mas 
holding Smith. Deceased called out, "he is cutting me," two or three 
times. He  turned Smith loose, and made for Gooch to part  them; and 
when he got to  them, deceased was on the top of Gooch, who was flat of 

his back. Deceased had his hands on Gooch, with his head 
(991) turned off; as he stooped to pull deceased off, he felt a cut, 

Smith cut him on the shoulder, and he turned round on Smith, 
and Smith cut him in the side. He  shoved Sinith over some barrels, 
and made for the bar counter. The deceased had Gooch down, just 
inside the screen. Witness went to  the front door to call some one to 
telephone for a doctor. The last he saw of Gooch, was when he stooped 
down and pulled deceased off of him. I n  returning into the store, he 
met deceased going towards the door, with his arms up, as if he wanted 
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to  catch him, but he fell on some tubs and churns; he asked him if he 
was hurt bad, but he did not speak, and died in about ten minutes. 

The witness also stated, that the deceased had his hands on Gooch, 
but was doing nothing else. He saw his hands plainly; saw no knife 
in his hands; saw Gooch's hand cutting up, about the heart of the 
deceased. The wounds were on the left side of the face, and two others 
on his breast, near his heart. The defendants were both working on 
the streets, and were generally paid by orders on the city. 'The de- 
ceased kept the accounts. Smith had overtraded $23.00, and Gooch 
had overtraded $32.00, and the deceased had stopped them from trad- 
ing-Gooch about the last of February, and Smith about the last of 
March. Gooch said there were soine articles in his account which he 
did get, and he would not pay it. Gooch mas an athletic man; the 
deceased was not as strong a man as Gooch, but about the same size. 
Smith was not as strong as deceased, and was not quite as strong and 
heavy as Gooch. Something might have passed between Smith and 
his brother, which he did not hear. H e  did not hurt Smith, and was 
merely holding him. He  pulled Smith down on the floor, but did not 
know whether his head struck the floor or not. H e  might have been 
hurt ;  did not see anything in his hand; did not know whether Gooch 
had a knife or not. 

Scott Brown, a witness for the State, testified, tha t  he examined the 
wounds of the deceased; one was a little bclow the left nipple; the 
other on the right of the nipple; pushed a pencil three inches 
into the wounds. The one to the right of the nipple went straight (992) 
in;  the other ranged a t  an angle of forty-five degrees down. The 
wound on the face was three inches long, extending from the cheek- 
bone to  the jaw-bone, and a great deal of blood was on his clothes. 

Robert Saunders, a witness for the State, testified, ~ ~ i t h o u t  objection, 
tha t  in the summer of 1884, he heard Smith and Gooch talking, near 
the railroad crossing, and overheard Gooch say to Smith, that  if John 
Cheatham "messed" with him, like he did with soine of the rest, he 
would kill "the G-d d-ned long, string-necked scoundrel;" that  he 
had not thought of this since. He was waiking along slowly when 
he heard the remark, and he was fourteen ycars of age August 5th, 
1885. 

Laura Lambert testified, that  while in the field a t  work, last June, 
(1885), one Medlin hallowed that Goocli had killed Cheatham, but 
tha t  he did not mention Smith, and thereupon Robert Saunders stated 
the remark, as testified to  by him, which he had heard made by 
Gooch to  Smith. 

Abe Crabtree testified, after objection, that he saw the defendants 
together, about sunset, in front of Monie's store, about thirty-five steps 
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from Cheatham's store; Gooch had a knife, cutting a t  Smith, as if 
trying to cut him, and Smith was knocking a t  him with his fist; they 
seemed to be fooling. The knife was open, and the blade seemed to  
be about one and a half inches long. 

Turner Evans testified, that defendants came to his restaurant for 
supper; could not get it, and left together; that  Gooch was sober, and 
Smith a "little drinky". This was about one hour before the killing. 

Wesley Hammil testified, that about a month or two before the 
honiicide, he heard Gooch say that the account Cheatham had him 
charged with, was not right, and if Lanibeth (city clerk) paid out any 
more of his money to Cheatham, he would know how much he mas 
owing him. That  he heard Smith say repeatedly, a night or two before 
the homicide, tha t  Cheathanl had not treated him right about his 
account. This evidence was objected to, and the objection overruled. 

On cross-examination, this witness was asked, if there was not 
(993) a good deal of grumbling anlong the city hands about the man- 

ner of the Cheathams in dealing with them. The Solicitor a t  
first objected to  this evidence, but withdrew his objection, and it was 
admitted. Witness said that he had heard some four or five of the 
hands complaining about their accounts with Cheatham. 

L. P. Sorrel1 proved the wounds of the deceased, about as described 
by the witness Scott Brown. 

Dr.  P. E. Hines testified, that the wounds described would be mortal, 
and go directly into the heart. They would take a very few minutes 
to kill. He examined James Cheatham's wounds tha t  night. One was 
on the left shoulder, penetrated to the hollow, and was a dangerous 
wound. I t  was a stab, and there was another wound on the left side. 

John Wallier, a blacksmith in Raleigh, testified tha t  Gooch came to 
his shop between eleven and twelve o'clock, to have a horse-shod; saw 
him a t  the grindstone, grinding, and then whetting something; thinks 
Gooch cut a string for a boy who came to  the shop. 

Ed. Jackson testified, that  he saw the prisoner a t  Ellis' Store in 
Raleigh, just before the deceased was killed, about 8:30 o'clock, some 
75 or 100 yards from Cheatham's store. He  heard Gooch say to 
Smith, "Let us go where we are going," but he did not say where he 
was going. Had  heard of Smith's having a little fight, but never 
heard of Gooch having a fuss. 

John H. Alston testified, that  he knew Gooch and Smith, and saw 
them together the night of the killing. They first went to  Sorrell's bar 
room, and then went to  Cheatham's store, one after the other. Heard 
some kind of noise a t  his store; saw a hand go up ;  and a coat tail also 
went u p ;  and then Gooch and Smith came out, side by side. When 
they reached the middle of the street, the one said to  the other, "We 
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have about finished the d-n scoundrel." Gooch went into the house 
first, Smith next, and they came out together. 

C. IT. Bevers, a police officer of the  city, helped to arrest 
Sniith a t  nine or ten o'clock on the night of the homicide. Wit- (994) 
ness found him in the street, and he went very stubbornly-they 
pulled him along. 

C. D. Heartt ,  chief of police, testified that on the eleventh of June, 
he had a warrant for the arrest of Gooch, and searched for him, and 
directed all of the police force to  search for him, but lie could not be 
found. Gooch's time was not up when he left. He  had always taken 
Gooch to be a quiet, peaceable man. Sniith had been in several fusses. 

F. D. Markham, Sheriff of Durhani County, testified that  he ar- 
rested Gooch on the 12th of June, on the plantation of one Jones, 
about three and a half miles from Durham. That  'he found him lying 
by a wagon belonging to one Huddleston, who worked on the planta- 
tion, between two public roads. He  tied him and brought him to  
Raleigh. 

The prisoner Gooch testified in his own behalf. He  said tha t  he 
and Smith were together a t  Ellis', and Smith went out, and told him 
to wait, he would be back in a few minutes. He  came back, and they 
went to Cheatham's; Smith was sitting on the counter near the stove; 
Cheatham was sitting in a tall arm chair. Witness told deceased he 
wanted a half pint of whiskey, and went on down to the bar. He  
heard deceased say, "if YOU say that again, I will knock you out of my 
house with a chair." Deceased then rushed a t  Smith, and struck him 
in the face with his fist, and they clinched, just above the stove, to -  
wards the front door, about six inches from the stove. James Cheat- 
ham pulled them apart, and the deceased's foot caught against the 
tin or stove leg, and he fell against him and the screen. He  fell back- 
wards and tore his pants on a faucet, and the deceased fell on him, 
and as he tried to get up, Janies Smith ran up and grabbed deceased 
and stabbed him. James Cheathani came by their feet, going to  the 
back door. Smith then stepped over them, and cut the deceased in 
the face. Deceased called out, "he has cut me." Sniith then cut 
a t  Janies Cheatham, who ran, while Smith was cutting a t  him. (995) 
When he got up, the deceased was sitting on a box, and said to  
him, "Billy, I am cut." Witness said, "I see you are cut in the face," 
and the deceased asked him to  get a doctor. He went out, and down 
the street, and he received information that  John Cheatham was d e a d  
Witness does not know whether he went there again or not. 

W. H.  Ellis, introduced by the prisoner Gooch, testified tha t  Gooch 
and Smith were a t  his store, five doors north of Cheatham's, about 
seven or eight o'clock on the night of the homicide. They left about 
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8:30 o'clock. Smith paid $26.50 on his account, and he loaned each of 
then1 $1.00. Gooch had no account there. Smith got an order from 
him for five dollars to pay the deceased. He had a conversation that  
day with deceased about Smith's account. Deceased seemed to  be 
angry, and said he would have his money, and '(Smith had been 
'monkeying' with hini long enough." He  con~municated what deceased 
had said to  Smith. The prisoners came into his store nearly every day. 
This evening while a t  his store, they were talking about some women; 
neither Smith nor Goocll seemed angry when they left his store; and 
when he comn~unicated what the deceased said, to Smith, it did not 
seem to make him angry. After they left his store, Smith came back 
in about ten minutes, and his nose and mouth were bleeding freely, 
almost a stream. Blood was coming from both, and not from a scratch. 
He  had a bloody handkerchief to his nose, and witness gave him a pan 
of water, and then ice water, to  bathe his head. Just before Goocn 
left his store, he borrowed a knife, and returned it before he left the 
store, to cut a string. 

John Morgan, a witness on behalf of Gooch, testified that  he was 
passing the jail on the 12th of June, when Smith called to him, and 
asked him if they had caught Gooch, and said if they caught Gooch, 
it would ruin him; told him if he saw Gooch, to get him out of the way. 
Witness was afterwards put in jail for stealing, and had been in jail 
four times. 

Caswell Smith testified, tha t  he heard Smith tell John Mor- 
(996) gan, if he salT Gooch, to get him out of the way, for if they 

caught Gooch, it ~ o u l d  ruin him. He  did not hear Smith say 
lie did all cutting, but thinks he did say he would pay Morgan if he 
would tell Gooch. He  had been in jail three months, and was con- 
~ i c t e d  of having whipped his mother. 

Another witness, one M-illiams, testified, tha t  he heard Smith t( 11 
Morgan, that  if he would go and tell Gooch to  get out of the way, lie 
would pay him well; that  if they caught Gooch, he would be gone up. 
Smith, told him, witness, that  he did all the cutting. Witness had 
been in jail since April 1st) for stealing about $1.00 worth of rations. 

Lucius Grifith, a witness for Smith, testified that he was in jail, 
in the adjoining cell to Smith, and he never heard Smith have any talk 
about Gooch, and neither about having done the cutting; he has he& 
in the penitentiary, and was then in the workhouse for larcmy, Lut 
some nights he would sleep in jail. 

York Lane, a witness for Smith, stated that  Ellis told hirn to tnkc 
Smith home, on the night of the homicide; he seemed to be drunk; 
said he wanted to  go by Lou Box's and see Billy, (Goocli). They 
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stopped a t  Lou Box's, and Smith and Gooch talked about five minutes: 
they then went on to  Askew's corner; heard nothing till after they got 
back, about Cheatham being killed, saw no blood about Smith's face, 
and he said nothing about having cut Cheatham. 

Dr. I-Iines was introduced, and testified that  he washed 2nd d r e w 6  
the wounds of James Cheatham, and tliat he gave substantially tliz 
same account of the transaction to  him, tliat he gave in his testimony, 
only he did not say that  he saw Gooch's hand moving up aiid clown. 

T. R. Purnell proved John Morgan's character to  be bad. $ e ~ r r a l  
witnesses proved tha t  Smith was very drunk the night of the  homioic!~. 

James Smith testified in his own behalf, in substance, that there 
was no agreement to  go to  Cheatham's tha t  night; tha t  he did not makr 
the threats, as the boy Saunders had testified; that  he went 
to Cheatham's to pay a $5.00 order. He  was told tha t  Cheat- (997) 
ham was mad with him; that  Cheatham said if he could not get 
all, he would not have any ;  they disputed the correctness of the ac- 
count; John Cheatham got him by the throat, and shoved him against 
the counter; James Cheatham ran up, and threw him on the floor, 
striking him in the mouth with a piece of plank, and pushed John 
Cheatham over to  the right; he got out his knife, and cut J a m s  
Cheatharn, but did not cut John Cheatham; Gooch came out right 
behind him, and said, "he is cut, and cut bad"; he went to Ellis's to  
wash his face; he got a lick on the back of his head; his mouth and 
nose were bleeding; does not remember whether he told Ellis about the 
affair, he might have told him; went to the depot and saw Gooch; 
Gooch said, "I am gone, look out for yourself." He  came back to ths  
guard house and saw Blake, and told l1im he did not cut John Cheat- 
ham, but tha t  he cut James Cheatham; he did not tell Gooch, as 
Alston testified, "we have finished the d-d scoundrel;" he had a 
conversation with Morgan, he asked him if they had caught Gooc:~, 
and he said, "I hope they won't catch him;" he never told Robert 
Williams that he had done the cutting; that James Cheatham testified 
before Meyor Dodd, that  he, Smith, did not cut John Cheathani, but 
cut him, James; had a talk about going to see a girl; that  he did not 
attempt to  escape. 

On cross-examination by Gooch's counsel, he stated tha t  he got 
pernlission from Ellis to  give Cheatharn a $5.00 order, but he did not 
know whether or not he took the $5.00 order over. Ellis had told 
him that Cheatham Kas mad with him, and advised him not to go, 
and he replied, there was no more danger of a fuss, than between him- 
self and Ellis. That he never knew of Jolm Cheatham using a knife 
or weapon on any man. 
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Gooch then had Ellis recalled, and give an account of what Smith 
stated to him about the affair. R e  said, that  the deceased threw a 
weight a t  him, and struck him in tlie back, and if it had not been for 
Gooch, he would have been killed. That  Smith insisted he was cut, and 

witness examined him and found he was not. That  he told 
(998) Smith it was a lie about John Ckeatham hitting him with a 

slab, for his face was only scratched. Smith said he "snagged 
Jim Cheatham twice, and he bleated and ran behind the counter." 
that Smith said he would go back to Cheatham's, and whip out the 
whole house. Smith said he mas struck with a slab by John Cheat- 
ham, but that he saw no bruise on his nose or face, except a scratch. 
When Smith left his house, he said there was no more danger of a 
fight with Cheatham, than with him. -4 number of witnesses, intro- 
duced by tlie State, testified as to the good character of Robert Saun- 
ders and James Cheatham, and to the peaceable character of ,John 
Cheatham. 

Lee King, a witness for Gooch, testified that lie saw Gooch the 
night of the homicide, a t  Sid Solomon's. Witness told him he under- 
stood he had killed Cheatham. Gooch replied, "he had never struck 
him a lick-never touched him." He  advised Gooch to give himself 
up, if he did not cut Cheatham, and that he heard no talk that night 
of lynching Gooch. 

Ford Taylor was examined as a witness for the State, and testified 
that James Cheatham's character was good, and that John Cheathan~ 
was a quiet and peaceable man. On cross-examination, the witness, 
who mas a former partner of John Cheatham, was asked some ques- 
tions tending to in~pute  a want of integrity and fair-dealing on the part 
of the deceased in their mercantile transactions. The Court ruled 
them out, on the ground that  the character of the deceased for violence 
only, could be put in evidence. The witness further stated, that  he 
nevcr had any personal difficulty with deceabed. 

G. UT. Taylor stated, that he saw Smith a t  Ellis' store, and he had a 
handkerchief to his face. Smith said John Cheatham had struck him 
with a slab, and threw a weight a t  him. That he was not sober, and 
there was no blood pouring out his nose and mouth, but he saw blood 
on his face and handkerchief. His nose and mouth TTere not dripping 
with blood. 

To  prove that the deceased was a dangerous character, the 
(999) prisoner Gooch introduced W. N. Pace, rt-110 stated he once got 

into a fight with Cheatham. That  he first struck Cheatham 
while sitting down, and no weapons were used, and not much damage 
done. James Cheatham jumped up and said "kill him", and struck 
him with a chair. 
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The defendants next offered B. F. Cheatham, who said he saw Pell 
come in one day, and get a drink. Pell stuck a knife in John Cheat- 
ham. John pushed him off, and Pell fell, and John told him he did 
not want to  hurt him, but took the knife away from him. 

James Cheatham described the affair between Pace and the deceased, 
the same as given by Pace, but stated he did not say "kill him". 

The prisoners asked for a number of instructions, all of which were 
given, except the following, which were refused: 

"If Smith was a friend to Gooch, and Gooch meant to assault John 
Cheatham, who was then engaged in a fight with his friend Smith. 
when he went towards John Clieatham with his hands raised and 
open, as testified by James Cheatham, and Gooch a t  that  time had no 
knife in his hand, and was suddenly thrown upon the floor, as stated 
by James Cheatham, and was in danger of his life, or of serious bodily 
injury, or reasonably supposed that he was, and cut John Cheatham to  
relieve himself from that danger, he was excusable, and is therefore 
not guilty. 

"If James Smith killed John Cheatham through malice, and went 
to Cheatham's store for that  purpose, and Gooch did not know tha t  
Smith had such purpose, though Gooch may have joined in the fight to 
aid his friend Smith, he would not then be a participant in the mali- 
cious intent of Smith, and therefore would not be guilty. 

"If Gooch went in a t  Cheatham's store, simply to get a half pint of 
m-hiskey, and became suddenly or unwillingly involved in a fight, in 
no view mould he be guilty of murder. 

"If Gooch willingly entered into a fight with John Cheat- 
ham, upon equal terms, and was suddenly and ~ io len t ly  thrown (1000) 
upon the floor, and John Cheathain got upon him, and the sur- 
roundings  ere such as to justify William Gooch in apprehending 
serious injury to life, or limb, or body, he had the right to slay his 
assailant, and would not be guilty. 

"In this case, there is no evidence of conspiracy or agreement 
between Gooch and Smith, the prisoners, to go to Cheatham's store for 
an unlawful purpose, or to attack the Cheathams, or either of them, 
or in anywise to injure them, or either of them. 

"In trials for homicide, the killing by the prisoner being found or 
admitted, the law implies n~alice, and the burden lies upon the prisoner 
to  show, to the satisfaction of the jury, that the killing was done under 
circumstances reducing the offence to manslaughter, or excusable or 
justifiable homicide, but when circumstances which come out from 
the examination of the State's witnesses, tend to establish such defence, 
then it is the duty of the jury to consider all the evidence, and if they 
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are not satisfied of the guilt of the accused beyond a reasonable 
doubt, they should acquit." 

The defendant Smith asked the following instructions: 
"If the jury shall believe, that  there was no conspiracy between 

Gooch and Smith to  kill John Cheatliam, or to  do him great bodily 
harm; that  the meeting that night a t  said Chegtham's store ~ v a s  not in 
pursuance of any preconceived unlawful purpose; that said Smith did 
not kill John Cheatham, and did cut James F. Cheatham, not with a 
purpose of aiding Gooch in an unlawful act, but under the impulse 
of sudden passion, because of violent blows received, they mould find 
Smith not guilty." 

The Court, a t  the request of the Solicitor, gave the following in- 
structions : 

"Where two persons agree to do an unlawful act, each is responsible 
for the act of the other, provided it be done in pursuance of the original 
understanding, or in furtherance of the common purpose. State v. 
Simmons, 51 K. C., 21; State v. Xathezcs, 80 N. C., a t  p. 424. 

"Therefore, whether it was the original intention and under- 
(1001) standing of the prisoners to kill the deceased or not, if they 

agreed together to beat him, or to attack him, and in further- 
ance of this common design to do such unlawful act, they went to the 
store of the deceased and made the attack, and in doing so, one of 
them gave him a mortal stab, the other defendant is just as responsible 
for the killing, as  if he had held in h ~ s  own hand the knife which in- 
flicted the fatal wound. ,4nd he would be equally guilty, lf  he had not 
raised a hand to  strike, provided he was there present in pursuance 
of such comnion purpose, while the other gave the wound. 

"It  is a general principle of law, that  if one man coniniit a felony, 
and another be present, aiding or encouraging him to commit it, they 
are both equally guilty, and the person so aiding and abetting, would 
be guilty, though his purpose to do so was not formed until the very 
moment when the act began; that is, if before the completion of the 
felony. 

"It is true, as a general rule, that  when tiv0 men meet and fight upon 
a sudden quarrel, on equal terms, no advantage being taken, and one 
kills the other with a deadly weapon, it mill he but manslaughter, and 
in such case, it matters not 1~1iicli struck the first blow. State v. 
Chavis, 80 K. C., 358. 

"The law presumes malice in eyery wilful killing of a human being. 
And where such killing was done on a sudden quarrel, in a mutual 
combat, the grade of the crime depends upon the character of the 
provocation. If the provocation be great, i t  will be but manslaughter; 
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but if the provocation was slight, and the killing be done out of all 
proportion to the provocation, it will be murder. 

"Abus i~e  words never amount to sufficient provocation to render a 
hornicide manslaughter. If committed on any p r o ~ ~ o c a t ~ o n  less than an 
assaulting of the person, it is inurder. State v. Tackett, 8 PIIT. C., 210. 

"He that first assaults, has done the first wrong, and if from his 30 

assaulting another, he b r~ngs  upon himself the necessity of slaying, 
to  prevent being himself slain. he cannot be excused for the 
homicide, but would be guilty of murder or manslaughter, (1002) 
according to the circumstances of the case. State v. Brzttain, 
89 K. C., 481. 

"If a man assault another with malice prepense, or a preconceived 
purpose to  kill, or do great bodily harm, even though he should be 
driven to the wall, and kill the other there to save his own life, he is 
guilty of murder, for the malice of that  assault co~nmunicates its 
character to  all the subsequent acts. State v. Hill, 20 N. C., 629. 

"Where there is a mutual combat without previous malice, but on a 
sudden provocation, if one of the parties takes an undue advantage, as 
by the use of a knife, on an unarined antagonist, and thereby kills him, 
it is murder. State u. Scott, 26 K. C., 409. But where they fight on 
equal terms, it is manslaughter. 

"The fact of killing with a deadly weapon having been proved, the 
burden of showing any matter of mitigation, excuse or justification. 
is thrown upon the prisoner. I t  is incumbent upon the prisoner to  
establish such matter, neither beyond a reasonable doubt, nor accord- 
ing to the preponderance of testimony, but to the satisfaction of the 
jury. State v. Ellick. 60 N. C., 450; State v. Hayuood, 61 hT. C., 376; 
s t a t e  v. TVzLlis, 63 N. C., 26. A bare preponderance of proof will not 
do. State v. Carland, 90 N. C., 668; Sttrte v. Xaxon, Ibid., 683. If 
the jury are left in doubt as to tlie extenuating circumstance, it is 
murder. State u. Snzzth, 77 N. C , 488. 

"The evidence of defendants in trials for crimes, must be taken with 
some degree of allowance, and tlie jury should not give it the same 
m-eight as that  of disinterested witnesses; but the rule which regards 
it with suspicion, does not reject it, or necessarily impeach it, and j f  

from that testimony, or from it and other circumstances in the case, 
the jury believe that  the defendants have sn-orn the truth,  then they 
are entitled to as full credit as any other witness. Slate v. Boon. 82 
N. C., 637. While the law regards such testimony with suspicion, it 
makes it the right and duty of the jury, to consider and declde on the 
weight which is due to it. State v. -\-ash, 30 N. C., 35. 

"Bare fear. (however well grounded,) that anotlier intends (1003 ; 
to  kill one, when it is not accompanied by an overt act indica- 



IX T H E  SUPREME COURT. [94 

tive of such intention, will not warrant the latter in killing the 
other by way of prevention. There must be an actual danger a t  
the time. State v. Scott, supra." 

The above "requests to charge" having been given, the Court re- 
sumed its charge and said: 

"There are but three living witnesses of the killing, and each has 
given you his account of the homicide. You will yemember their testi- 
mony, in what particulars they agreed, and wherein they differed. It 
is for you to  consider all the testimony, and after weighing it ,  you are 
to  say what really transpired. As the Court has told you, you can 
believe the whole, or a part of the testimony of any witness, or reject 
it entirely, according to the impression of its truth which is made upon 
your minds. 

"If you should believe from the evidence, that  Smith and John 
Cheatham were fighting, and tha t  Gooch intervened and assaulted 
John Cheatham, without provocation; that  John Cheatham got h i n ~  
down, but without having or using on Gooch any weapon, or putting 
him in reasonable apprehension of danger to his life, or serious bodily 
harm, (of the reasonableness of which apprehension you are to  
judge,) and Gooch then killed him with his knife; if you believe those 
to be the facts, you should find Gooch guilty of murder. There is no 
other evidence before you that  Gooch acted in self-defence, beyond 
what may be deduced from the evidence tending to  show that he and 
Cheatham were fighting, and Cheatham was upon him. Gooch's testi- 
mony is, that he did not cut Cheatham a t  all. Smith testified that  he 
did not see how it was done. James Cheathain said that  John Cheat- 
ham had his hands on Gooch, but he saw him have no weapon, and he 
was not striking Gooch, and there is no evidence before you, tha t  
John Cheatham had any knife, or any weapon, on that occasion. If 
you believe that Gooch made the first assault, and afterwards that  

Cheatham had him down, when he cut and killed Cheatham, 
(1004) the law presumes malice, and the burden is on Gooch to satisfy 

you, that  the killing was done to protect his own life, or to 
save himself from serious bodily harm. If you sliould be satisfied that  
he had reasonable apprehension of such, and cut in consequence thereof, 
you mould find him guilty of n~anslaugllter; if not so satisfied, or you 
are in doubt as to  the mitigating circumstances, and you believe the 
facts to be as recited, you will find him guilty of murder. If under 
the circumstances named, you are fully satisfied that  Gooch was there, 
under a preconcerted arrangement with Smith, to  assault Cheatham, 
and in pursuance of such plan, a fight ensued in which Gooch killed 
Cheatham, lie would be guilty of murder, even though he struck the 
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fatal  blow under reasonable apprehension of danger to  his person or 
life. 

"If you are satisfied beyond a reasonabk doubt, that  Smith was 
there by a preconcert with Gooch to assualt John Cheatham, or to  
dram him into a fight, though they may not ha re  intended to kill 
Cheatham, and Gooch did kill Cheathain in carrying out such pre- 
conceived unla~vful purpose, both are guilty of murder. If you believe 
there was no such pieconceived purpose, but are satisfied beyond a 
reasonable doubt, that Sniith was there aiding and abetting Gooch 
before the fatal blow was giren, and Gooch did the liilling ~ n d e r  the 
circuinstances just mentioned, then Sniith is guilty of the same grade 
of offence as Gooch, unless he shows on his own behalf, circuinstances 
of mitigation or excuse. If Gooch is guilty of murder, so ~ o u l d  Smith 
be guilty of murder, in the absence of such mitigating circumstances. 
If Gooch is guilty of manslaughter, so is Sniith guilty of manslaughter, 
if present aiding and abetting Gooch before the fatal blow mas given. 

"If you are satisfied beyond a reasonable doubt, that  Sniith struck 
the fatal blow, he is guilty of murder, unless you are satisfied that he 
struck wliile still in the heat of passion raised by the fight between 
hiin and the deceased, in m-hich event you should find him guilty of 
manslaughter, unless lie used an excess of violence out of all 
proportion to the provocation, or in consequenc of a pre- (1005) 
conceived arrangement with Gooch to assault Cheatham, in 
either of which cases, Smith would be guilty of murder. If Smith did 
the killing, you should find Gooch not guilty, unless you are satisfied 
beyond a reasonable doubt, that  he was there by a preconcert with 
Sniitli to  assault Cheatbani, or if there mas no preconcert, that he 
mas there, aiding and abetting Smith, a t  some time, however short, 
before the fatal blow struck, in which case you should apply the 
principle above laid down, as to aiding and abetting. 

"You are slvorn men. You are to  find your verdict by the lam- and 
the evidence alone. You are to allow neither synipathy nor prejudice 
to sway you, for you are to find the truth of the facts, and the facts 
cannot be changed by any feelings which may be entertained by 
you, if any, towards the prisoners. If mercy ought to be extended to 
either or both of the defendants, you have no right to exercise it. The 
prerogative of mercy, is, by our laws, vested elsewhere. K i t h  the 
effect of your verdict, you have nothing mhatever to  do. you impose 
no sentence and inflict no punishment. Your duty is a plain and 
straightforward one. You are to weigh the evidence and find the facts 
-and to apply to the facts as you find thein to be, the laws as laid 
down by the Court, and respond as to each defendant, whether he is 
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guilty of murder, or guilty of manslaughter, or not guilty. There 
your duty and responsibility will end." 

The defendants did n& except to any parlicular charge, or part  
thereof, g i ~ e n  by the Court, but generally to the charge as a whole. 

There was a verdict of guilty. Judgment prayed and pronounced, 
the Court sentencing the defendants to be hanged on the 17th day of 
Noven~ber, 1885. 

Both defendants appealed. 

A t t o r n e y  General,  for the  State .  
Messrs. T .  M .  Argo, 1.17. X. Jo~zes,  J o h n  Gatl ing.  J .  A. T'C7illiamson an? 

Octavius C o k e ,  for  the  defendants .  

(1006) ASHE, J. ,  (after stating the facts). Prior to  the  argument in 
the case, the counsel of the prisoners moved the Court for n 

new trial, upon the ground of newly-discovered testimony. The motion 
is disallowed, for the reabon this Court does not entertain such n 
niotion. I t  was so expressly held a t  this term of the Court, in the case 
of Sta te  v .  Starnes,  upon a similar motion. 

The prisoners are charged with the murder of John A. Cheatham, in 
the city of Raleigh, on the night of the 10th of June, 1885. After 
arraignn~ent, each of the prisoners moved for a severance of the trial. 
The motion was denied by the Court, and the prisoners both excepted 
to the ruling. The exception cannot be sustained, for the severance of 
the trial was a matter of sound discretion, to be exercised by the 
Court. S t a t e  v. Smith, 24 N. C., 402; and 1 Whar. Cr. Law, See. 433. 

By consent, a special venire of two hundred men 5Tere drawn from 
the jury-box, under Sec. 1739 of The Code. When the first person's 
name was drawn from the box, he was challenged by the defendants, 
and on his voir  dire LTas asked the following questions: "Have you a 
cause pending and a t  issue in the Superlor Court of Wake county? 
Have you paid your taxes for the last preceding year? Ha-re you 
served on a jury within the last two years?" To  each of these ques- 
tions, the Solicitor for the State objected, and the questions were ruled 
out by the Court, and the juror tendered. T o  this ruling the prisoners 
excepted. There xere  several others called on the list, who mere 
passed by the Solicitor to the prisoners, and the same questions asked, 
with like results. Xeither of the prisoners, when the jury m-as com- 
pleted, had availed themselves of the twenty-three challenges to 
wh~ch,  by lam, they are entitled, the prisoner Gooch having challenged 
peremptorily only thirteen, and Smith only six. 

The question of practice here raised by the exceptions of the pris- 
oners, was decided a t  this term of the Court, in the  case of Sta te  u. 
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Hensley, post, 1021. There the Court held, "that the right of challenge 
is intended to  secure a fair and impartial trial, and to  that  end, to  
exclude f r o n ~  the jury, persons objectionable for one or another cause. 
It is no part of the purpose of the right of challenge, to afford 
the prisoner opportunity to  select particular jurors, most likely 11007) 
t o  acquit, or give hini undue advantage. He  has no right to 
select and have his own choice of jurors, he has only the right to object 
to  twenty-three, without assigning any cause, and indefinitely, for 
cause allowed by  la^^ to  be good. He only had the right to except to 
objectionable jurors, and to have an unobjectionable jury. The con- 
clusive presumption is, that such a jury was obtained, because the  
prisoner accepted jurors of the panel tendered, until the jury was coni- 
pleted, while he yet had the right to challenge four peremptorily." 
The rule to be deduced from this decision is, that  although the proper 
challenges by the prisoner of the same panel may be denied hiin by 
the Court, it is no ground for a venire de nouo, unless he has exhausted 
his peremptory challenges, for unless that contingency occurs, lie is 
not prejudiced, for he is presumed, by not exhausting his peremptory 
challenges, to have what he considers an unobjectionable jury. There 
was, therefore, no error in the ruling of the Court in this particular. 

We come now to consider the exceptions taken by the prisoner, upon 
the omission or rejection of evidence by the Court, and there were 
such a \last number of exceptions taken on the trial, inany of which 
were too trivial for consideration, and many others, after being first 
taken, were afterwards avoided in the progress of the trial, by adinit- 
ting the e~~idence to which they were taken, that we feel some distrust, 
lest in the confusion of the evidence and exceptions, we may overlook 
something that may be of importance. 

I n  reviewing the evidence and the exceptions thereto, we shall only 
notice those that were taken to  evidence that  was not subsequentlv 
admitted. and consider only such of the instructions asked, as were 
refused by the Court. 

On the examination of James F. Cheatham, the State proposed to  
prove by him, the nature and character of the wounds he had before 
stated he had received. The evidence was objected to by the prisoners, 
but recelved by the Court, as part of the res gestce, and to 
show the violence of the transaction. The evidence, we think, (1008) 
TTas properly admitted upon both grounds. 

Chamblee, a witness for the State, testified, that  on the evening of 
the homicide, about sunset, he saw the prisoners together, about 35 
yards from Cheatharn's store, and upon the witness being asked what 
they were doing, the prisoners objected; but the Court admitted the 
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evidence, and tlie witness stated that  Gooch had a knife, about two 
and one-half inches long, cutting a t  Smith, as if he were trying to  
cut him, and Smith m-as knocking a t  him with his fist; "they seemed 
to be fooling". He saw Gooch and Smith together nearly every 
evening about that  time. The evidence was adniissible. It n-as com- 
petent to  sho~v when and what the prisoners were doing that evening, 
and it was adniissible to show tha t  Gooch had a knife that evening, 
as evidence was offered by the defence, tending to show that he had 
none. 

Wesley Hamilton, testimony on the part  of the State, as to  tlie 
declarations of the two prisoners regarding the deceased, and their 
accounts a t  his store, was objected to by both the prisoners. The testi- 
mony was competent, to show the dissatisfaction of the prisoners with 
their accounts, and as tending to support the contention of the State, 
that  they bore a grudge against the deceased on that account. 

They then asked tlie same witness the question: "Have not you 
known it to be frequently to be the  case, tha t  the Cheathams' have 
presented to the city hands, accounts double what was really due?" 
This question was objected to  by the State, and ruled out by the 
Court. The defence insisted that the question was admissible, to rebut 
the testimony of Robert Sanders, who had testified that he heard 
Gooch, the  summer before, say t o  Smith, that  if Cheathain "n~essed" 
with him as he did with other hands, he would kill him. It was insisted 
that  i t  was offered to explain what was meant by "messing", to rebut 
the disputing the account, by which the State claims to  sliow malice, 
and to show that the condition named in the threat testified to  by 
Sanders, never existed. 

We do not see liom- the refusal to admit the answer to the 
(1009) question could prejudice the prisoners, for evidence was offered 

by the prisoners tending to show deceased kept false accounts, 
and was a man who dealt hardly m-ith his customers, and i t  could only 
have the effect of showing that tlie prisoners may have had just ground 
of complaining of their accounts, and was calculated to engender the 
ill feeling which the State alleged they entertained towards the de- 
ceased on that  account. Such evidence, it seems to us, only tended 
to strengthen the allegation of the State in that  particular, and m-as 
in fact prejudicial to the defence. The answer to the cluestion, so 
far  from showing that the condition contended for on the trial never 
existed, mould tend to show that  i t  did there exist. I t  was, if the 
deceased, "messed" with him, as he did with others, that is, make out a 
false account against him, he would kill him, for both the prisoners 
complained of their accounts, and alleged them to  be unjust. 
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N. C.] FEBRUARY TERM,  1886. 

Questions were put by the prisoners to  the witness Lambeth, the 
City Clerk, as to  the temper of the deceased towards the prisoners, 
and whether he seemed to be mad with Smith, the day of the homicide, 
and did he know from anything he said that  day, tha t  he was mad 
with Smith. These questions were ruled out by the Court, and the 
prisoners excepted. 

We are unable to  see how the temper or anger of the deceased to- 
wards the prisoners, can be relevant to  the question of their guilt or in- 
nocence. I n  a case of homicide, the question is, was the  act of killing 
done bv the prisoners with malice, and tha t  question can in no way 
be affected by the fact that  the deceased bore malice towards the pris- 
oners. Besides, if the questions were material, they were fully answered 
by the witness Ellis, who stated that the deceased was angry with 
Smith, and he communicated what the deceased said on the same day 
to  Smith, and that  night advised him not to go to  the Cheathams'. 

Ford Taylor, a witness for the State, was asked several questions by 
the defence, for the purpose of attacking the character of the deceased, 
in relation to  his mercantile transactions. They were ruled out, on 
objection by the Solicitor, and properly so, for the moral character 
of the deceased was in no way involved in the  question of the guilt 
of the  prisoners. The only inquiry tha t  could be made about 
his chararter, was whether he was a violent and dangerous (1010) 
man, and only then, "when the evidence is wholly circum- 
stantial, and the character of the transaction is in doubt," or when 
"there is evidence tending to  show that  the killing may have been 
done on the principle of self-preservation." State v. Turpin, 77 N. C., 
473. But the facts of this case do not bring it within either exception. 

The last exception taken by the prisoners, was by Gooch, to the 
ruling of the Court in permitting the Solicitor to  re-call and re-exam- 
ine a witness. This, as it has often been decided, is a matter entirely 
in the discretion of the Court. 

The three first instructions asked by the prisoners, which were re- 
fused by the Court, are all predicated upon an assumed state of facts, 
not warranted by the record. They are based upon the idea that  
Gooch was driven by the necessity of the emergency in which he was 
placed, to  take the life of the deceased, and therefore he was excusable, 
or a t  most not guilty of murder. But in no view of the case, are the 
prisoners excusable. This offence is either murder or manslaughter. 

The prisoners then asked the Court to instruct the jury, ('that when 
a prisoner, relying upon extenuating circumstances to  reduce the 
offence from murder to manslaughter or excusable homicide, and the 
circumstances come out from the State's witnesses which tend to estab- 
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lish such defence, then it is the duty of the jury to consider all the 
evidence, and if they are not satisfied of the guilt of the accused beyond 
a reasonable doubt, they should acquit." ??Thatever apparent reason- 
ableness there may be in the proposition here contended for, the rule 
in that  respect has too often been recognized by this Court, to allow 
a departure from i t  a t  this tinie. See the cases of the State v. Mazon, 
90 N. C., 676; State v. Carland, Ibzd., 668; State v. Wzllis, 63 N. C., 
26; State v. Ellzck, 60 N. C., 450; State v. Brzttaztz, 89 K. C., 481. 

The Court was next asked to  instruct the jury, '(that there 
(1011) was no evidence of any conspiracy or agreement between 

Gooch and Smith, the prisoners, t o  go to  Cheatham's store for 
an unlawful purpose, or to attack the Cheathams, or in anywise to 
injure them or either of them." The Court declined to give the in- 
structions, and left tha t  question to  the jury. 

The Court, in view of the facts of the case, could not give this in- 
struction, and instead thereof charged, "If you are satisfied beyond I 
reasonable doubt, that Smith was there by preconcert with Gooch, to 
assault John Cheatham, or draw him into a figlit, thoagh they may 
not have intended to kill Cheatham, and Gooch did kill Cheatham 
in carrying out such preconcerted unlawful purpose, both are guilty 
of murder." This presents the niain point in the case, upon which the 
question of murder depends, and raises the question, was there any 
evidence of a preconcert between the prisoners to assault the deceased, 
or draw him into a fight. If there was such evidence, it is unnecessary 
to consider the case in any other aspect. What then, is the evidence 
tending to show a preconcert between the prisoners for such an unlaw- 
ful purpose? The prisoners were boon companions; they were co- 
laborers in the same employment; they mere generally seen together, 
late in the evening, in that part  of the city near the store of Cheathani; 
they both had accounts with Cheatham; twelve months before the 
honncide, while together, Gooch said to Smith, referring to  the false 
accounts made by Cheatham against some of the street hands. "If 
Cheatham ever 'messes' with me as he docs with some others, I'll kill 
him." They both had accounts in 1885, with Cheatham, and each 
con~plained that the account against him was unjust; and credit had 
been refused to both of them by Cheatham, in the spring preceding the 
homicide. Some short time before the homicide, they were together a t  
Ellis' store; left together, and as they were leaving, the one said to 
the other, "let's go where we are going," and they went to  Cheathani's 
store. Smith went down in the store, if James Cheatham is to be 
believed, to where the deceased was, and asked for his account, and 
while deceased was showing him his account, Gooch went into the 
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store in his shirt sleeves, and walked down and stopped be- (1012) 
tween deceased and Smith. Smith, after examining the ac- 
count, said it Jvas not correct, that  he had paid it two or three times. 
Deceased replied, he could not say that ,  that he had got every thing on 
there; that  he did like he had come in there for a row any way, and he 
had better go out. The deceased then moved over to  the opposite coun- 
ter,  and sat in a chair. Smith repeated the remark, and made a t  him for 
a fight; the deceased got out of the chair, and pushed Smith against the 
counter. James Cheatham parted them by pulling deceased away, and 
holding Smith, and while holding Smith, Gooch rushed on deceased, 
who cried out two or three times, "he is cutting me." James Cheatham 
then turned Smith loose, and hastened to  part  them. Gooch was flat 
on his back, and deceased was on top of him, with his head turned off, 
and as James Cheatham stooped to pull deceased off, Smith cut him 
on the shoulder, and as he turned, he cut him again in the side. 

The deceased  as stabbed in three places, one wound on the left side 
of the face, from the cheek to the jaw-bone-one a little below the left 
nipple, and the other on the right of the nipple. The last went straight 
in, and the other ranged down, a t  an angle of 45 degrees. The prisoners 
left this scene of blood together, and when they reached the street, the 
one said to the other, "We have about finished the d--n scoundrel." 
Sniith went to Ellis' bleeding from a scratch on his face, and telling 
with exultation, "that he had 'snagged' Jim Cheatham twice, who 
'bleated' and ran behind the counter," and said "he would go back to 
Cheatham's and whip out the whole house." These facts, if believed 
by the jury, and they were testified to  by James Cheatham, whose 
character was proved to be good, were surely some evidence of a pre- 
concert between the prisoners to attack the deceased. Their conduct 
during the fight, offers some evidence of a connnon purpose, if not 
an  express agreement, to stand by and assist each other, if e i t h x  
should get into a fight n-ith the deceased. Gooch, armed with a deadly 
weapon, f o l l o ~ s  Smith into the store, and takes his stand near 
by, as if ready to join in the bloody drama, as soon as the (1013) 
play is opened. Smith uses offensive language, calculated to  
provoke the deceased to an assault, and failing in this, makes the 
assault himself; and as soon as he and the deceased are separated, 
Goocli rushes, without the slightest provocation, upon the deceased, 
and during their short contest, when the deceased is unarmed and 
using no violence upon his person, except that  of being on him, which 
Gooch himself says was by accident, he gives him two or three stabs, 
one or two of which are mortal; and then when James Cheatham inter- 
feres, as a peacemaker, to  separate the combatants, Smith inflicts two 
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severe stabs upon him, and then to s h o ~  the mala  m e n s  by wbich they 
were act;ated, on leaving the house, Gooch uses the language testified 
to by Alston, which indicated a remorseless and vindictive spirit, 
which had accomplished its purpose. Gooch test~fied that Smith did 
the cutting, and Smith adniitted in his testimony that  he had cut 
Janies Cheathain, but denied that lie had cut John Cheatham. I t  is 
certain tha t  he was cut by the one or the other, and we think from 
the nature of the wounds as described, they must have been inflicted 
by Gooch, as testified by Janies Cheatham. But be that  as it may, 
there being some evidence produced before the jury that  there was a 
common purpose on the part of the prisoners to assault or beat John 
Cheatham, and in pursuance of that common design he was as,aulted 
and killed, both the prisoners would be guilty of murdcr, and the 
jury were warranted in so finding. 

Lord Hale, in vol. I ,  p. 440 of the Pleas of the Crown, thus lays down 
the doctrine on the subject: "If divers persons concur in an intent to  
do mischief, as to  kill, rob, or beat another, and one did it, they are 
all principals, and if many be present, and only one gives the stroke 
m-hereof the party dies, they are all principals, if they came for tha t  
purpose." 

And in S t a t e  v. Simmons, 6 Jones, 21, this Court held: "When on a 
trial for inurder, it appeared that two persons had formed the purpose 
of wrongfully assaulting the deceased, and one of them, in further- 

ance of such purpose, with a deadly weapon and without pro- 
(1014) vocation, slew him, it was held both merc guilty of murder." 

I n  Regzna v. Cox, 4 C. & P., 338, the rule is thus laid down: 
"If two persons are engaged in pursuit of an  unlawful object, the two 
having the same object in view, and In pursuit of that  conimon object, 
one of them does an act which js the cause of death, under such ci1.- 
cumstances that  it amounts to inurder in him, it amounts to inurder in 
the  other also." 

There is another view of the case, in which the jury might have 
been warranted in finding the prisoners guilty of murder, and i t  is 
this. If the jury believed froin the evidence, tha t  the prisoners went 
to the store of Cheathain, with the purpose, under the pretense of 
fighting, to  stab Cheatham, and either the one or the other stabbed 
and killed the deceased, i t  was inurder in the assailants, no matter 
what provocation lvas given, or how high the assailants passion was 
aroused during the fight, for the motive in such a case is express, S t a t e  
v. Lane ,  26 N. C., 113; or if they belieye from the evidence, that Gooch 
had prepared himself with n knife, with the  intention of using it in case 
he or Smith got into a fight with the deceased, and m-ent to Cheatham's 
store with the intention of having a conflict with him, and did kill him 
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with the knife, and Smith, having a knowledge of the purpose, went 
with him, and was present assisting in the conflict, the jury were well 
warranted in finding them both guilty of murder. State v. Hogue, 
51 N. C., 381. 

There is still another view of the case which sustains the verdict 
of the jury. Although they might believe there was no previous pur- . 
pose on the part of the prisoners to assail the deceased, and they 
went to his store for a lawful purpose, and got into a sudden combat 
vi th the deceased, and they believed that the provocation given by the 
deceased was but slight, and in the progress of the fight, the prisoners 
used an excess of violence, out of all proportion to the provocation, the 
killing was murder. State v. Chazk, 80 S. C., 353; Stute v. Curry, 
46 N. C., 280; State v. Hildreth, 31 N. C., 440. In  this last case it was 
held, "if a party enters into a contest, dangerously armed, and 
fights under an unfair advantage, though mutual blows pass, (1015) 
i t  is not manslaughter, but murder." 

Our conclusion is that there is no error. This opinion must there- 
fore be certified to the Superior Court of Kake  County, that the sen- 
tence of the law may be pronounced. 

A-o error. Affirmed. 

Cited: S. v. Jones, 97 N.C. 472; S. v. Potts, 100 K.C. 462; S. v. 
Ellis, 101 S .C.  767; S. v. Pankey, 104 N.C. 844; 3'. v. Oxendine, 107 
S .C.  784; Jenkins v. R.R., 110 N.C. 441; S. v. Whitson, 111 N.C. 700; 
S. v. Rollins, 113 N.C. 733, 734; S. v. Finley, 118 K.C. 1164, 1171; 
S. v. Jivzmerson, 118 X.C. 1175; Humpton v. R.R., 120 N.C. 539; S. v. 
Moore, 120 N.C. 571; S. v. Perry, 121 N.C. 535; S. v. Edwnrds, 126 
N.C. 1055; S. v. Council, 129 N.C. 513; S. v. Rzshop, 131 S.C. 760; S. v. 
Register, 133 S .C.  754; S. v. Ezurn, 138 9 . 6 .  607; S. v. Worley, 141 
X.C. 768; Ives v. R.R.,  142 N.C. 137; Medl~n v. Simpson, 144 N.C. 
399; S. v. Banner, 149 N.C. 523: S. v. Peterson, 149 N.C. 534; Blevins 
v. Cotton Mzlls, 150 N.C. 497; 8. v. Holder, 153 N.C. 607; S. v. Cox, 
153 N.C. 642; S. v. Blackudl,  162 N.C. 682; S. c. Robertson, 166 N.C. 
362; S. 21. Ice C'o., 166 N.C. 404; Lony v. Byrd, 169 K.C. 660; S. v. 
Johnson, 172 N.C. 924; S. v. Lattle, 174 N.C. 802; 8. v. Jones, 175 S .C.  
714; S. v. Carroll, 176 K.C. 731; S. v. Southerland, 178 K.C. 677, 678; 
8. v. Rideout, 189 K.C. 163 ; S. v. McClcrin, 240 X.C. 174. 
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STATE v. ADDISOS E. WILSON. 

1. I11 indictments for statutory misdemeanors, i t  is generally sufficient. if the 
indictnleiit follom the words of the statute. 

2 .  I11 an  indictment under the statute (The Code. Sec. 1088), for defacing or 
destroying a tomb-stone, i t  is not necessary to designate the name of tlie 
person whose tomb has been defaced. nor is it necessary to charge in  the 
indictment, in terms, that  the dead body was that of a human being 

3. Where i t  aplresirs that there was a burying ground, on land belonging to the 
defendant, and thxt  he caused his emlsloy& to plough i t  up, and displace 
the gra~~e-stones, I t  w a s  l ic ld ,  some evidence to go to the jury that  the 
defendant ~ ~ i i b   guilt^ under the Act. 

4. Where the ovner of land consents. either expressly or by implicatioil to the 
internlent of dead bodies on his land, he has no right to after\rards remove 
the bodies, or to deface or pull down the grare-stones and monnments 
erected to perpetuate their ineillory. 

INDICTXENT, tried before Gzlmer. Judge, and a jury, a t  Fall Term, 
1885, of the Superior Court of ORAKGE County. 

The defendant m-as indicted for a violation of the statute, (The Code, 
See. 1088), n-hich provides as follows: "If any person shall, unlawfully 
and on purpose, remove from its place, any monument of marble, stone 
brass, wood, or other material, erected for the purpose of designating 
the spot where any dead body is interred, or for the purpose of pre- 

serving and perpetuating the memory, name, fame, birth, age, 
(1016) or death, of any person, whether situated in or out of the corn- 

mon burying ground, or shall unlawfully or on purpose, break 
or deface such monument, or alter tlie letters, marks, or inscriptions 
thereof, he shall bc guilty of a misdemeanor." 

The indictment alleges, that  the defendant, "at and in the county of 
Orange aforesaid, unlawfully, wilfully, and on purpose, did remove 
from its place, a certain monument of stone, erected for the purpose of 
designating the spot where a certain dead body was buried, contrary 
to the statute," etc. 

The following is a copy of the material parts of the case settled 
upon appeal for this Court: 

"George W. Tate, a witness for the State, testified, that he had 
known Willowdale Burial Ground all his life, and lived in a mile of it. 
He  was proceeding to testify further as to the existence of monuments 
in said burial ground, when defendant, through his counsel, objected 
to  any evidence of the existence or removal of any monuments, as 
there was no allegation in the bill of indictment, of any spot where 
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a dead body was buried, or place whcre a monument was erected, or 
the name of any person over whom a monument had been placed, 
or anything to inform the defendant, what charge he had to meet. The 
objection was overruled, and defendant excepted. 

The witness then answered, that  defendant owned land on which 
said burial place is located, in which a large number of stones were . 
erected, to  indicate the place of burial of dead bodies. Defendant 
cleared this place, and ploughed it up, the last of April or first of May,  
1883. Witness' parents and grandparents were buried there, and hence 
witness went there, and noticed that  stones had been thrown down, 
by felling trees and ploughing. The tombstones were torn off or 
scattered. Afterwards, witness obtained leave from defendant to in- 
close the graves of witness' parents and grandparents. This n-as in 
the Spring of 1883. Ploughing was going on when witness mas building 
the pailing, and that  a t  his last visit to  the burial ground, the 
last of April or the first of May, he saw defendant's hands (1017) 
ploughing up and removing the stones or monuments. 

On cross-examination, witness said that  he could not say, x~ithout 
knowing when the presentment was nlacle, whether any stonc had been 
removed in two years prior thereto. TTitness never saw defendant 
move any a t  any time-saw his hands and employBs remove them; saw 
the stones crushed down by timber, the last of March or first of 
April, 1883. 

Upon this testimony, the State closed, and there was no evidence 
offered by the defendant. 

The Solicitor asked the following instructions, TI-hich mere given: 
1st. If the jury believe that  the defendant, either by himself, or by 

others under his orders, removed any stone used to designate the rest- 
ing place of a dead body, he would be guilty. 

2nd. If the jury find such removal took place the latter part of 
April, or the first part of May, 1883, then this action is not barred by 
the statute of limitations, the presentment having been made a t  Spring 
Term, 1885, (the first week in April, 1885.) 

The following instructions asked by the defendant, were refused: 
1. Tha t  upon the evidence in this case, the defendant cannot be 

convicted, as there is no proof that the defendant removed or ordered 
the ren~oval of any monument. 

2. That  there is no evidence that  any monument was removed 
within two years prior to the presentment in this case. 

3. Tha t  there is no proof that  the monument of any person was 
removed. 

At the request of the defendant, the following were given: 
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1. Tha t  the jury must be satisfied beyond a reasonable doubt, that 
the defendant removed a monument within two years prior t o  the pre- 
sentment in this case. 

2. Tha t  the jury must be satisfied that the monument of some per- 
son was actually removed, within two years prior to  the presentment 
in this action. 

There was a verdict of guilty, and defendant moved for a 
(1018) new trial, upon the ground that  there mas no evidence sufficient 

to sustain the finding of the jury, that  the defendant, through 
himself or others, removed any monument within t ~ o  years prior to 
the presentment. This motion was denied. 

The defendant then moved in arrest of judgment, on the ground that 
the indictment failed to allege any place where a monument was 
erected, whose monument i t  was, whosc dead body was interred, or 
whose memory was preserved. 

The defendant assigns as error, the admission of the testimony 
objected to, the refusal to give the instructions asked, and the giving 
of those asked on the part of the State, the denial of the motion for a 
new trial, and the refusal of the motion in arrest of judgment. 

The Court gave judgment, and the defendant appealed to this Court. 

Attorney General, for the State. 
Mr. John TT7. Graham, jor the defendant. 

MERRIMON, J.  (after stating the facts). It is true, that  Lhe offence 
is charged in the indictment in very general terms. But  i t  must be 
conceded, that  the offence is plain and simple in its nature, and that 
the constituent facts are few, and unattended by the slightest com- 
plication. 

The charge is made substantially, indeed, almost in the very words 
of the statute, creating and defining the offence, and completely 
describes it. The Court could see, and the defendant could see and 
understand, exactly what was charged against him, and learn what 
was necessary for his defence, if he had any. I n  indictments for 
such plain statutory misdemeanors, it is sufficient to charge the of- 
fence in the words of the statute. State v. Credle, 91 K. C., 640, and 
the authorities there cited; Conamonwealth 2,. McMillan, 101 Rlass., 
34; State v. Brocken, 32 Texas, 611; Bishop on Stat. Cr., Secs. 1098, 
1099. 

I t  was not necessary, as was insisted on the argument, to 
(1019) charge that  the nlonunlent was intended to  designate the spot 

where the dead body of a particular person named, or a person 
unknown, was interred. The statute is general and comprehensive in 
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its terms, and makes it indictable to remove the monument intended to 
designate the spot where any dead body, no matter whose it may have 
been, is interred. 

S o r  was it necessary to  charge in terms, that the dead body was 
that  of a dead person. This appears sufficiently from the purpose and 
language of the statute. Monuments such as are indicated, are usually 
erected to mark the spot where dead human bodies are interred, and to  
perpetuate "the memory, name, fame, birth, age or death of persons," 
and therefore, when tlie statute nlen~ions dead bodies in such con- 
nection, it must be understood to apply to such dead bodies, unless 
it expressly, or by clear iniplication, intends a different sort of dead 
body. 

I t  was contended on the argument, that  if the defendant should be 
again indicted for the  same offence, he could not successfully plead 
former conviction. This is a mistaken view. He could not do it so 
readily perhaps, as he could if the charge had been more specific, but 
lie certainly could easily prove that  he had been convicted in this case, 
and insist that  his plea should be sustained, unless the State should 
prove that he had committed more than one such offence. The offence 
is so simple in its nature, the constituent facts are so few, that there 
could not be serious difficulty in making such defence. 

It is clear, that there was er-idence to go to the jury tending to prove 
the charge in the indictment. A wltness testified, that  there was in the 
county of Orange, a particular burying ground--that he lived near i-c 
-had known i t  a long while-that his father and grandfather were 
buried there-that he erected an enclosure around their graves, with 
the express perinission of the defendant-that tombstones, erected to 
mark the place where dead bodies were buried, mere torn off from 
their places, and scattered-that the defendant owned the land, and 
ploughed it within two years next before the presentment-that this 
was done by the defendant's employ&, with his knowledge, and 
there were circun~stances in evidence. that  went directly to  (1020) 
show, by reasonable inference, that  it was done by his com- 
mand. There was strong direct and circumstantial evidence, and 
such as warranted the jury in finding a verdict of guilty. The in- 
dictment haring been held to be sufficient, the evidence was relevant 
and pertinent. 

It was suggested on the argument, that  the defendant, being the 
owner of the land, had tlie legal right to remove tlie monumentb, how- 
ever indecent, improper, and censurable it might be in a moral point 
of view, to do so. This view, it seems to us, is wholly untenable. It 
does not appear that  the defendant was the owner of the land, but 
granting that he was, it was decent, orderly and proper to  bury the 

845 
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dead, they were buried, and the defendant, or those under whoin he 
claiii~ed title to the land, if he had title, niust be presumed to have 
assented to  and sanctioned the use of it for burial purposes, and hav- 
ing done so, he had not the right to remove the dead bodies interred 
there, or the memorial stones erected by the hand of affection and 
respect, and n~ucl: less had he the right to desecrate the place, by 
felling the trees, ploughing the ground, and throwing down and scat- 
tering the grave stones. Such desecration shocks the moral sense of 
mankind, while it brings shameful reproach upon its authors. The 
law does not tolerate, but on the contrary forbids such acts, as criini- 
nal offences of serious moment. 

Causes might arise that would require and justify the removal of 
dead bodies from one place of interment to another, but such renloval 
should be made, with the sanction of kindred, in a proper may, or by 
legislative sanction. 

It is not questioned that the Legislature has the authority to pro- 
tect burial grounds, and monuments to the dead, froin desecration and 
outrage of every kind, by declaring such acts criminal, and the impo- 
sition of adequate punishnlent by fine and imprisonment, one or both. 
The Court properly refused to arrest the judgment. 

We discover no error in the record. Let this opinion be certi- 
(1021) fied to the Superior Court according to law. I t  is so ordered. 

S o  error. Afirmed. 

Cited: S. v. Foy, 98 N.C. 746; S.  v. Watkins, 101 N.C. 705; S. v. 
Bryant,  111 N.C. 694; Cabe v. Parkw-Grahal?~-Sercton, Inc., 202 N.C. 
186; King v. Smith, 236 N.C. 171. 

STATE r. J .  P. HESSLEP. 

Jurors-Chullenge to the Array-Evidence-Honzicide-Mzader. 

1. Where it  appeared that the county commissioners had not revised the jury 
box a t  the last September meeting, and it  also appeared that the jury 
boxes were not kept locked, and nTere kept in a place easily accessible to 
unauthorized persons: I t  w a s  held, no ground of challenge to the array. 
it  not appearing that they had been tampered with. 

2. The fact that one person d r a w l  on the special venire was dead, and that 
another had remored from the county. before the time when the commis- 
sioners should hare rerised the jury list, is no ground for a challenge to 
the array. 
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3. A challenge to the arrag, must be for some cause which affects the integrity 
and fairness of the entire panel, as partiality or unfairness to the person 
whose dntg it  mts  to select the panel. 

4. Q U B I  c, whether a juror ~ v h o  has a bond to make title to him for a tract of 
land, oil which he has made a payment, but a portion of the purchase 
nioiley is still due, is a free-holder. so as  to be competent to serve on the 
jury as  a special w n i r e  man. 

5. A reasonable number of jurors of any particular panel, may, in a capital 
felony, a t  the instance of the State, be required to stand aside, until all 
the other jurors of that panel shall have been called; but when all of the 
others have been called, the prisoner has the right to have the jurors so 
stood aside, tendered to him, or challenged by the State, before another 
.L;eil~? c is summoned. 

6. The riqht to challenge jurors is for the purpose of obtaining a fair and im- 
partinl jury, and it  was never intended bg it  to give either the prisoner 
or the State, the right to select certain men whom the party wishes to 
hare as a juror. 

7 .  So, where the Court allo~ved a challenge for cause to the State, to which 
the prisoner excepted, but a jnrg was obtained from the same panel, 
before the prisoner had exhausted his peremptory challenges: I t  tons 
h e l d ,  that the esception as to the cause of challenge, would not be passed 
on in this Court, as it  would be presumed that  a fair  and impartial jury 
m7as obtained, for if it had not have been, the prisoner would have exer- 
cised his right to peremptorily challenge the objectionable juror. 

8. If, in such case, the original panel had been exhausted, and the jury com- 
pleted from another, the prisoner would have been entitled to hare the 
jnror challenged by the State, tendered, and if the cause of challenge by 
the State had been insufficient, i t  would have been error, entitling him to 
a new trial. 

9. The prisoner, hov-ever, is not entitled at  all events to hare every juror on 
the panel, not challenged by the State, tendered, as  this right is subject 
to proper esception, such as that a jnror of the panel has died, or failed 
to appear, or has, for proper cause, been excused by the Court. 

10. As a general rule, evidence is not adnlissible to show that the deceased was 
a nlan of violent temper, and a dangerous man, because the law protects 
the lives of violent men, as  much so as those of a peaceable disposition, 
and eridence is also generally incompetent to show that  the deceased had 
threatened the life of the prisoner. 

11. The exceptions to these rules, are, 1st. When it  appears that the lrilling was 
done in self-defence. 2nd. If the evidence of the killing be wholly cir- 
cumstantial, and the character of the slaying is in doubt, and to make 
such eridence admissible in either case, it  must appear that the prisoner 
lmew of the riolent character of the deceased, and of the fact that the 
threats had been made. 

12. If the prisoner seek the deceased for the purpose of fighting with him, 
intending to kill him if he resists, and a fight ensues, and the prisoner 
slays the deceased, i t  is murder, although deceased puts the prisoner in 
danger of his life, during the fight. 
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13. So, if A assaults B first, and upon that assault, B assaulted A so fiercely as  
to pnt A, the aggressor, in great peril of his life, and A kills B, this is 
murder, and A cannot set up that he slew B i11 self-defence. 

(1022) INDICTMEKT for murder, tried before Gudger, Judge, and a 
jury, a t  the December Term, 1885, of the Superior Court of 

BUKCOMBE County. 
The prisoner was indicted for the murder of one Wm. G. Haney. 
On the calling of the special venire, which was drawn from the jury 

box in accordance ~ v i t h  the provisions of Sec. 1739 of The Code, the 
prisoner challenged the array, and for cause of challenge showed, and 

the Court found the fact to be, that  there was no revision of 
(10231 the jury list a t  the September meeting, 1885, of the Board of 

Commissioners of Buncombe County. That  the last revision 
was in September, 1884, and that the jury box was not locked when it 
was brought into Court; that the jury boxes 1~~e1-e kept in the office of 
the comn~issioners, and that  other persons had access to this office; that  
the jury boxes were sometimes kept locked, and sometimes unlocked, 
and that when the Clerk of the Board went after them, for the pur- 
poses of this trial, they were unlocked. It was not suggested that 
any names were taken from, or added to, the names in the boxes. 

The office where the boxes were kept, had been used a t  the November 
Term, 1885, of the United States District Court, by the  Marshall of 
such Court, as a place to assemble the ~ i t n e s s e s  in attendance, in 
order to pay then1 off. 

The challenge to  the array was not allowed, and the prisoner ex- 
cepted. 

As a further challenge to  the array, the prisoner alleged, and the 
Court found as a fact, that  one Peter Redmond, who was drawn on the 
venire, was dead, and had died before the first day of September, 1885, 
and also, that  one 11. W. Reeves, who Tvas also drawn, had removed 
from the county before the said last mentioned date. The Court fur- 
ther found, that  when these names were drawn from the box, the sheriff 
stated that  the one was dead, and the other a non-resident, and the 
Court asked the prisoner's counsel, if they had any suggestion to make, 
the Solicitor asking the Court to determine upon the facts of the mat- 
ter a t  once. Counsel for the prisoner said tha t  they had nothing to 
suggest, and the names were then put on the list. 

This cause of challenge to the array wah likewise overruled, and 
the prisoner excepted. 

One J. B. Whitesides, being drawn from the venire, was challenged 
by the State for cause, and stated on his voir dire, tha t  he owned no 
land, nor did his wife. Tha t  he had a bond to  make title to  him, for a 
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lot of land, and had paid a portion of the  purchase money, and mas to 
h a ~ e  a title made to him when he paid the residue. That  he 
lived on the land, and paid the taxes on it. The Court held the (1024) 
cause of challenge good, and the prisoner excepted. 

The special venire being exhausted, the Court ordered the sheriff Lo 
summon a venire of flfteen from the by-standers, to which the prisoner 
excepted. 

While the Sheriff was summoning this additional venire, it was as- 
certained that  four names drawn on the first venire, had accidentally 
dropped from the box. By consent, they were put back into the box, 
and the jury Tvas completed from them. 

When the jury mas completed, the prisoner had not exhausted his 
peremptory challenges. 

The evidence was in substance as follows: 
John Lamson, a m-itness for the State, testified tha t  he knew both 

the deceased and the prisoner. That  on Monday, the 3d day of No- 
vember, 1885, between 6 and 7 o'clock a. m., he went to  Lawson's 
store, and found Haney, the deceased, E. Recton, Tom Harkins, and 
Charles Harrison, standing in front of the store. That  after he had 
been there for three or four minutes, lie saw the prisoner come out of 
a store on the opposite side of the street. Tha t  lie locked the store 
door, and put the key in his pocket, and then started down the street 
towards where the witness and the deceased were standing. That  t h r  
prisoner walked nearly opposite to where the deceased and the witness 
were standing, and then turned suddenly and crossed the street. When 
he stepped on the sidewalk, a few feet from the deceased, he said, 
"Good-morning, gentlemen," to which the deceased replied, "Good- 
morning, Jim." That the prisoner then said to the deceased, "Gray, 
what did you hit me for with that  stick?" The deceased answered, 
"What did you follow me, and catch me, and jerk me around the way 
you did for?" The prisoner then said: "You called me a d-ned 
rascal." The deceased answered, "You called me that  first." The 
prisoner then said, "Gray, you ought not to  have hit me." To  this the 
deceased replied: "I know I ought not, Jim, and I am sorry that  I did 
it, and I would not have done i t  for anything in the world;" 
and then added, "I haven't anything against you, Jim, and I (1025) 
don't want any fuss with you." Tha t  a t  this time, the de- 
ceased was standing on the sidewalk t,o the witness's right, and the 
prisoner to  his left, and they were about six feel apart. After the 
deceased said, "I don't want any fuss with you, Jim," the prisoner 
stood about one minute, with both hands in his pockets, and then drew 
his right hand from his pocket and struck a t  the deceased, and said, 
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"Take that ,  d-n you." That  the prisoner could not reach the deceased 
with his fist, and witness did not see anything in his hand, but as the 
prisoner made the stroke, he heard some missile pass him, in the direc- 
tion of the deceased. That  the prisoner ininiediately put his hand into 
his hip pocket, and drew a pistol. Tha t  the witness caught the 
prisoner to  prevent him from shooting, and in the struggle they both 
fell to their knees, and about that time the prisoner began shooting. 
Tha t  he fired two shots while the witness held him, and then got loose 
from the witness, and jumped about three steps from him, and fired the 
third shot, which inflicted the mortal wound. That as soon as this 
shot was fired, the prisoner ran, but was soon arrested. 

The witness further testified, that  during the conversation between 
the prisoner and the deceased, the deceased, who was a cripple, seemed 
frightened, and his voice trembled, but that  the prisoner seemed cool, 
and shorn-ed no sign of agitation. 

Charles Harrison, a witness for the Siate, testified to substantially 
the same facts as the witness Lawson, except that  he saw the rock, or 
other missile, which the prisoner threw a t  the deceased when he first 
struck a t  him. That when he threw the rock, he said: "D-n you, 
take that," and when he put his hand to  his pocket to dram his pistol, 
he said: "D-n you, draw," 01 "D-n you, draw if you dare." That  
after the rock was thrown, the deceased took out his knife and at- 
tempted to open it, but it dropped to the ground, when he drew his 
pistol, m-hich he helcl in both hands, and pointed a t  the ground. Wit- 
ness noticed the prisoner while Lawson u-as attempting to hold him, 

and saw him trying to present the pistol a t  the deceased, 
(1026) around Lawson's body. 

There was evidence introduced, tending to show that the 
deceased and the prisoner had had a fight on the Saturday evening pre- 
vious to the homicide on Monday, and that  the deceased had stickell 
the prisoner, and drawn blood. There was also evidence that the pris- 
oner said, just after this difficulty, that  no man could draw his blood 
and live, and that  he would kill the deceased, and the fight was not 
over yet. 

There was conflicting evidence as to whether the deceased fired or 
not a t  the prisoner, some of the witnesses saying that  he did, and others 
that  he did not. There was also evidence tendmg to show, that  the 
pistol found in the hands of the deceased, after his death, was not dis- 
charged, every chamber being loaded. 

The other material facts are set out in the opinion. 
There was a verdict of guilty of manslaughter, and from the judg- 

ment thereon, the defendant appealed. 
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Attorney-General, for the State. 
Mr.  M .  E.  Carter, for the defendant. 

BIERRIMON, J. The causes of challenge to the array assigned, were 
not such as entitled the prisoner to have the whole panel of the special 
veniFe quashed. I t  is true that the county cominissioners were very 
negligent in failing to revise and correct the jury lists, and to  place 
the names of all persons in the county, eligible to  be jurors, in the 
jury box; and the chairman of the Board of Commissioners, the Clerk, 
and the Sheriff, were equally negligent in respect to  their respective 
duties as to  the locking, custody, and safe-keeping of that box. Such 
neglect was highly culpable, and ought not to pass unnoticed by the 
proper authorities. 

I t  is very important that  the statutory regulations in respect to the 
selection of jurors, shall be faithfuliy observed. A due observance of 
them, greatly promotes the fair and intelligent administration of 
publlc justice, and besides, the plain conmands of a statute 
should never be neglected or disregarded by those charged with (1027) 
special duties. But important as such regulations are, they 
are regarded as only directory- they have never been treated as 
mandatory-and i t  is only strictly necessary tha t  the persons suni- 
n~oned to  be jurors, shall be eligible as such in other material respects. 
It is only essential to obtain a fair and impartial jury, composed of 
eligible men. 

It was not suggested, nor did it appear, that  any name of a person 
found in the jury box, was improperly placed in it, or that  any name 
was inlproperly taken from it, nor did it appear a t  the time the chal- 
lenges were made, t h a t  the prisoner might probably be prejudiced, nor 
does it appear that  he was in fact, in any material respect or degree, 
prejudiced by reason of the irregularities complained of. 

S o r  was the fact tha t  one of the persons named in the venire, had 
died before his name m-as drawn, and that another had left the county 
before his name mas drawn, and before the jury lists should have 
been revised and corrected, good cause for such challenge. That the 
names of these persons were in the jury box, was probably owing to 
the failure of the county commissioners to correct the jury lists, and 
they were inadvertently placed in the writ of venzre facins. That  the 
names of two persons had been improperly placed in the special venzre, 
was surely no just reason ~ h y  the whole panel should be quashed. 
These names ought simply to have been struck from it ,  as having been 
improvidently placed there, and if it turred out, tha t  a jury could not 
be obtained from the panel, the Court ought then to  have ordered a 
second special venire, or the necessary additional jurors might have 
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been obtained as allowed by law. The mere fact that the nanies of in- 
eligible jurors, persons outside of the county, or persons dead, are 
named in the special venire, cannot destroy or impair the integrity of 
the whole panel, or in any way render it unlawful, and subject on that  
account, to  challenge. Good cause of challenge to  the array, must be 
such, as in contemplation of law, affects adversely, and renders in- 

eligible the whole panel, as where the panel had been selected 
(1028) and arrayed by one or more persons, charged to  select the 

jury, who were moved, or probably were moved, by partiality 
in selecting them, and the like causes. State v. Murphy, 60 N. C., 129; 
State v. Haywood, 73 N. C., 437; State v. Murtin. 82 N. C., 672; State 
v. Speaks, ante, 865. 

The State challenged a juror for cause, and the latter, on his voir 
dire, stated that he owned no land-that, however, he lived on a lot of 
land and paid taxes for it-that he had a bond for title thereto, the 
title to be made to him upon the payment of the purchase money, and 
he had paid only a portion of it. It was insisted by the Solicitor for 
the State, that this juror was not a freeholder in contemplation of 
the statute, and he was not, therefore, eligible. The Court sustained 
the challenge, and the prisoner excepted. 

Whether or not the cause of challenge thus assigned was good, may 
be questioned, but we need not decide that  i t  was or was not, because 
the prisoner, having the right to challenge twenty-three jurors peremp- 
torily, so challenged only nineteen, and the jury was obtained froni the 
panel of the speclal venire. This case is in this respect, materially 
different froni that of Statc v. Shaw, 25 N. C., 532. I n  that  case, the 
juror challenged mas of the original panel, and when this panel m-as 
exhausted, and before calling any of the jurors of the special venire, 
the prisoner did not have opportunity to accept or reject the juror 
challenged, or discharged. No such question arises here. 

It was in effect held, in State v. Arthur, 13 N. C., 217, and it has been 
uniformly so held in many subsequent cases, tliai a reasonable number 
of jurors of a particular panel may, a t  the instance of the State, be 
required to stand aside, until all the otlitr jurors of that  panel shall be 
called and accepted or rejected, and then the State must challenge for 
cause, or challenge peremptorily, if i t  shall not before that  time have 
exhausted its right in this respect, the jurors so required to  stand aside. 

State v. Benton, 19 n'. C., 208; Stnle v. Lytle, 27 N. C., 58; 
(1029) State v. Craton, 28 N. C., 164; State v. Cockman, 60 N. C., 481; 

State v. Jones, 88 N. C., 671. These, and other like cases, rest 
upon the ground, that  the right of challenge is intended to secure a fair 
and impartial trial, and to  tha t  end, to exclude from the jury, persons 
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objectionable for one or another just cause. It is no part of the pur- 
pose of the right of challenge, to afford the prisoner opportunity to  
select a particular juror or jurors, most likely to ac'quit, or to  glve 
him undue advantage. He has no right to  select, and have his own 
choice of jurors; he has only the right to  object to tm-enty-three, with- 
out assigning any cause, and indefinitely. for cause allowed by law to 
be good. His right is to have a jury, fair, impartial, and free from 
just exception, and when the jury is selected without objection, the 
prisoner having the right to object further, it must be presumed con- 
clusively, that  such a jury has been obtained. His failure to object 
further, when he could, is an implied admission-declaration-on his 
part ,  that  the jury is a fair and unexceptionable one, though perhaps 
not his choice. This is such a jury as the lam contemplates and re- 
quires. 

We are not to be understood as saying, that  the right of the prisoner 
to have the jury taken from a particular panel, if i t  shall not be prop - 
erly exhausted before passing to a second, or another one, can be 
abridged. TTTe do not so decide, but the contrary, and hence, if a juror 
of a particular panel were improperly rejected or made to stand aside 
a t  the instance of the State, and the prisoner did not have opportunity 
afforded him to accept, or challenge such juror for cause, or peremp- 
torily, if his right in this respect had not been exhausted, this would 
be error, and upon exception properly taken, ground for a venzre de 
novo. The reason for this rule seems to  be, that  the prisoner has ha3 
opportunity allowed by the law to make proper inquiry, and consider 
the fitness, or want of fitness of the jurors con~posing the panel, and 
this may be of just advantage to him in obtaining an unobjectionable 
jury. State v. Xhaw, supra; State v. 'CVashington, 90 N. C., 664. 

The prisoner is not, however, entitled a t  all events, to accept 
or challenge every juror named in the particular panel, not (1030) 
challenged peremptorily, or successfully for cause by the State. 
This right is subject to proper exception, such as that  a juror had died, 
or had failed to  appear, or where the Court, for any reasonable cause, 
had discharged one or more. 

I n  this case, the prisoner was not entitled to  have the particular 
juror, who was successfully challenged by tlie State, nor to  select a 
jury of his own choice-he only had the right, as we have seen, to 
except to objectionable jurors, and to have an unobjectionable jury. 
The conclusive presumption is, tha t  such a jury was obtained, because, 
the prisoner accepted jurors of tlie panel tendered, until the jury was 
completed, while he yet had the right to  challenge four peremptorily. 
If one or more were not acceptable to him, i t  was his fault that he did 
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not exercise his right to object. Obviously he might have done so. So 
that ,  whether the challenge of the Slate complained of was properly o; 
improperly allowed, an unexceptionable and lawful jury was obtained. 
Tha t  the challenge wab allowed presently when made, instead of di- 
recting the juror to  stand aside until all the other jurors of the panel 
had been called and accepted or rejected, cannot alter the case, be- 
cause an  unobjectionable jury was obtained, and the contingency in 
which the prisoner had the right to have him tendered, did not arise. 
The exception cannot, therefore, be sustained. 

Evidence was offered by the prisoner and received, tending to prove 
that  the deceased was a violent, quick-tempered man;  tha t  he fre- 
quently engaged in brawls, and resorted to deadly weapons, but this 
evidence was quite conflicting, and the meight of it tended mainly to 
show, tha t  he was quarrelsome when excited by spiritous liquors. The 
prisoner also offered to show by the witness, that  the deceased, on the 
day before the homicide, said to the witness, that  he-Haney-or Hen- 
sley "had to  die before tlie election was over." This was not com- 
municated to  the prisoner. The Court declined to receive such evi- 
dence, and the prisoner assigns this as error. 

Generally, evidence to prove that tlie deceased was a person 
(1031) of bad temper, quarrelsome, violent and savage in his nature 

and habits, is inadmissible, upon the ground tha t  the law no 
more allows the life of such person to be taken unlawfully, than that  
of the best of men. I t s  protecting arm extends to, and embraces all 
classes and conditions of men, without regard to their imperfections 
and infirmities, except in possible cases of outlawry. Such evidence 
ordinarily is irrelevant-does not tend to prove the issue, and niight- 
generally would-mislead the jury to the prejudice of the prosecution. 
And evidence of threats of the deceased, are for like reasons, generally 
inadmissible. The mere fact that  he made threats against the prisoner, 
could not justify the latter in taking his life. And especially, such 
evidence would not be admissible, when the prisoner is guilty of man- 
slaughter or murder, for in no case can the prisoner be excused for 
committing the latter crime, nor can he be justified in voluntarily en- 
gaging in mutual combat with the deceased, and slaying him, al- 
though the law, in the latter case, pays such rcgard to  the frailty of 
his nature, as to mitigate the killing to the offence denominated vol- 
untary manslaughter. When the slaying is done with a felonious in- 
tent, evidence of the character of the deceased, and threats made by 
him, is not material, and is therefore inadmissible. State v. LilLy, 25 
N. C., 424; State v. Scott, 26 N. C., 409; State v. Bayfield, 30 N. C., 344; 
Bottow~s v. Kent, 48 N. C., 154; State v. Hogue, 51 N. C., 381; State v. 
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Chavis, 80 N. C., 353; State v. McSeiLl, 92 N. C., 812; Wh. Am. Cr. L., 
296; Wh. Am. Law. of Horn., Sec. 217 et seq., to Sec. 249. 

But there are exceptions to the general rule of law just stated, ap- 
plicable to  cases peculiar in the facts and circumstances attending 
them: First, if it appears from the ev~dence, that the prisoner may 
have slain the deceased in order to save his own life, or himself from 
enormous bodily harm or peril, and it is doubtful whether the killing 
was excusable homicide or manslaughter, it is then competent to give 
evidence of the violent and dangerous character of the deceased, and 
that  he made threats against the prisoner, if the latter had knowledge 
of such character and threats. Second, if the evidence, in 
respect to the homicide, tending to prove the guilt of the pris- (1032) 
oner, is wholly circumstantial, and the character of the slay- 
ing is in doubt, such evidence will be competent. 

I n  cases embraced by these exceptions, evidence of the riolent and 
dangerous character of the deceased, and his threats. tends to  remove 
the doubt. Such facts are some evidence, to be taken in connection 
x ~ i t h  other evidence, tending to  prove that the prisoner fought in de- 
fence of his life, or to save himself from enornious bodily harm, and 
that  he did no more than the law allowed him t o  do, in view of the 
peril he encountered. I n  the absence of positive evidence, it is not an 
ynreasonable inference, that  the prisoner did not seek, attack, and slay 
the deceased, a violent and dangerous man, who had made threats 
against him, without just and adequate cause. The object of such 
evidence, is to let the jury see, as nearly as may be, all the facts at-  
tending the homicide, and the considerations that  most likely a t  first 
deterred the prisoner from attacking, and a t  last drove him, when 
himself was attacked by the deceased, to slay him. But if the prisoner 
did not have knowledge of such character of the deceased, then such 
evidence would not be competent, because it could not be inferred, 
tha t  he acted upon facts of which he was ignorant. 

And so also, if the evidence as to  the facts and circuinstances of 
the homicide, are altogether circumstantial, and leave the character 
of the offence in doubt, then such evidence is admissible, and for the 
reasons already stated. The Court niust determine when such evidence 
is admissible. State v. Tr~rpzn, 77 N. C., 473; State v. Mathews, 78 
N. C., 523: State v. XcSei l ,  supra; Pritchet v. l'he State, 22 Ala,, 
39; Monroe v. The State, 5 Ga., 85; Hor. & Thomp., Self Defence Cases, 
under the heads, "Character of the deceased for violence," 949, and 
"Threats," 987. 

The evidence in this case, does not bring it within either 
of the exceptions stated above. The deceased did not seek (1033) 
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and attack the prisoner, or offer to  do so, and thus render i t  neces- 
sary for the latter to kill him, in order to  save his own life, or t o  pre- 
vent enormous bodily harm to  himself; nor was the  evidence as to the 
homicide circumstantial, nor was tne character of the offence left in 
doubt. On the contrary, the whole of the evidence as  to  the slaying, 
was positive, and the prisoner himself sought the deceased, insulted 
and assaulted him, in a fierce and violent manner, in the presence of 
several reputable persons. 

I t  is our duty to examine and consider the evidence, sent up as part  
of the case stated on appeal, in order to deterininc the merits of th? 
alleged errors assigned, and we have done so, with tha t  earnest care, 
the gravity of the case requires. Viewing the whole of it in the most 
favorable light for the prisoner, we cannot hesitate to  conclude, tha t  
he was a t  least guilty of manslaughter. 

Several witnesses, who were immediately present a t ,  and saw the 
homicide, and all that  was then done by the prisoner and the deceased 
and heard what each of them said to  the other in that connection, gave 
substantially the same account of what was said acd done. These 
witnesses were not contradicted in any material respect; they were 
unimpeached, and there was evidence of their reputable character. 

It appears, that  on a Saturday night, the deceased and the prisoner 
quarreled and fought, and as a result, the latter bled freely from a 
slight wound. That  night, he sought and failed to obtain revenge, but 
made threats then and the next day, that  he would have it. On the 
next Monday morning, about the hour of six or seven o'clock, the 
deceased and some other persons, were standing on the sidewalk of a 
public street, in front of a store. The prisoner was seen to  come to tho 
door of a store, thirty-five or forty yards distant from them, and look 
towards them. He immediately retired from the door out of sight-hc 
soon reappeared, came out of the store, and closed the door. Then, with 

one hand in his pocket, he walked down the street, to a point 
(1034) nearly opposite to the place where the deceased and the other 

persons with him were standing-he then turned suddenly and 
crossed the street, and as he stemed on the sidewalk, a few feet from 

A A 

the deceased, he said, "good morning gentlemen." This salutation was 
returned by several of the party, the deceased saying ('good morning 
Jim." The prisoner then said, i t  seems at once, to  the deceased, "Gray, 
what did you hit me for with that  stick?" The deceased replied, 
"what did you follow me, and catch me and jerk me around, the way 
you did, for?" The prisoner said, "you called me a d-d rascaln- 
deceased said, "you called me that  first." Prisoner said in reply, 
"Gray, you ought not to have struck me." Deceased said, "I knox  
I ought not, Jim, and I am sorry I did, and I would not have done it 



N. C.] FEBRUARY TERM,  1886. 

for anything in the world, I haven't anything against you Jim, and 
don't want any fuss with you." Another version of this colloquy is, 
that  the prisoner said, "Gray, what did you hit me with that stick for 
Saturday night?" Deceased said he was sorry he had done ~ t ,  and hated 
he had done so, and would not do it again for the world. Prisoner and 
deceased were about six feet apart, a person standing between them. 
Deceased was lame in one leg, and his voice trembled, as if he were ex- 
cited by fear-he seemed frightened. The prisoner said, "Yes, by 
G-d, I guess you are sorry," jerked his hand out of his pocket, and 
threw a stone or some other missile, violently a t  deceased, missing 
him, saying, "take that  damn you,') or, "damn you, take that." The 
deceased was seen, just a t  that  time, to put his hand to his pocket. The 
prisoner a t  once put his hand to his hip pocket, and drew a pistol, say- 
ing to  deceased, "damn you, draw it," or, "draw if you dare." De- 
ceased a t  first drew a small knife from his pocket; tried to open it, 
but i t  fell from his hands to the ground. He  also drew a pistol. and 
endeavored to use it, holding it in both hands. I t  is not certain tha t  
he fired i t  a t  all. It may be tha t  he fired i t  once. As to this, the 
evidence is conflicting. A witness, seeing the prisoner about 
to fire his pistol, seized him, trying to prevent him from doing (1035) 
so, and the two, in the struggle, came to  their knees, the pris- 
oner endeayoring all the while to shoot the deceased, and firing two 
shots. At last, w-renching himself loose from the witness, he stepped 
off the sidewalk into the street, and fired the fatal shot, the deceased 
falling to the ground. As the prisoner turned to  get away, another of 
his shots went into the ground. 

Kow, if the prisoner sought the deceased for the purpose of reveng:, 
and brought on the combat, intending to kill him if he resisted, and he 
did kill him, then he was guilty of murder, notwithstanding he may 
have encountered great peril from the deceased, because, in that case, 
the slaying was attributable to the preconceived malice. State v. Hill, 
20 N. C., 629; State v. Martin, 24 N. C., 101; State v. Lane, 26 N. C., 
113; State v. Hogue, 51 N. C., 381. 

Manifestly, there was evidence of such purpose. The prisoner was 
sorely dissatisfied with the result of the fight of the Saturday night 
previous-the loss of blood galled him-he repeatedly declared his 
purpose to have blood and revenge for the insult and injury done him. 
Armed with a pistol and a missile of some sort, he sought the deceased, 
cursed and insulted him grossly, and threw a t  him violently the missile 
he had concealed in his pocket, notwithstanding the ample and sub- 
missive apology of the deceased. Seeing the latter about to put him- 
self on the defensive, or resent the insult offered him, he drew his pis- 
tol, and challenged the deceased defiantly to  draw his weapon. The 
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meaning of this conduct on his part ,  in the light of other surrounding 
facts, could scarcely be mistaken. It is plain tha t  the jury might not 
unreasonably have rendered a verdict of guilty of murder; but they 
mercifully rendered that of manslaughter. 

I n  no possible, just, and reasonable view of the evidence, can it be 
contended, that  the prisoner fought se defendendo. Armed, he delib- 
erately went to  where the deceased was, brought on and began the en- 
counter, under circunistances that  plainly indicated his unlawful and 

criminal, if not as well, his bloody purpose. The fact that a 
(1036) bystander seized and endeavored unsuccessfully to prevent 

him from using his pistol, could not excuse him from the guilt 
of manslaughter, even if such interference increased his peril, and thur 
rendered it necessary for him to kill the deceased, in order to  save 
himself, because he unlawfully and criminally provoked and began the 
comba,t, and he cannot be allowed to take advantage of his own wrong, 
and take shelter behind his omm lawless conduct. It is said by Lord 
Hale, that  "if A. assaults B. first, and upon that assault, B. re-assaults 
A, and that  so fiercely, that  A. cannot retreat to the wall or other non 
ultra, without danger of his life, and then A. kills B., this shall not 
be interpreted to be se defendendo, but to be murder, or simple homi- 
cide, according to the circumstances of the case; for otherwise, we 
should have all the cases of murder or manslaughter, by w%y of inter- 
pretation, turned into se defendendo. The party assaulted indeed, 
shall, by favorable interpretation of the law, have the advantage of 
this necessity, to be interpreted as a flight, to give him the advantage 
of se defendendo, when the necessity put upon him by the assailant, 
makes his flight impossible; but he that first assaulted, hath done the 
first m-rong, and brought upon himself this necessity, and shall not 
have advantage of his own wrong, to  gain the favorable interpretation 
of the law, that  that necessity which he brought on himself, should, 
by way of interpretation, be accounted as a flight, to save himself from 
the guilt of murder or manslaughter." 1 Hale PI. Cr., 482. 

On the same subject, Sergeant Hawkins says: "Neither shall a man, 
in any case, justify the kllling of another, by pretence of necessity, 
unless he were himself wholly without fault in bringing that  necessity 
upon himself; for if a man, in defence of an injury done by himself, 
kill any person whatsoever, lie is guilty of manslaughter a t  least; as 
 here divers rioters wrongfully detain a house by force, and kill those 
~ h o  attack it from without. and endeavor to re-take it." 1 Hawk. P1. 

Cr., 82, 83. State v. Rrittain, 89 N. C., 500; ddams v. The 
(1037) People, 47 Ill., 376; Stancifer's case, 6 Cal., 407; State v. 

Lznney, 51 &/Io., 40; Vuiden v. Commonwealth, 12 Grat., 717; 
Hor. & Thomp. Cases on Self-defence, 985. 
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But  if such excuse could in any possible case be a l l o ~ ~ e d ,  it could 
not in this. It is by no means certain that the prisoner's peril was a t  
all increased by the interference of the by-stander, to prevent him 
from using the pistol. While the struggle continued, he manifested not 
the slightest disposition to desist from the fight, or act upon the de- 
fensive-on the contrary, while it continued, he manifested the fierce 
purpose to persist in the combat, and twicc fired his pistol a t  the de- 
ceased, missing him. And as soon as he freed himself from restraint, 
instead of retreating, or showing the slightest disposition to do so, he 
stepped off the side-walk into the street, and fired the fatal shot. 
Besides, a t  no time during the deadly struggle, did the deceased act 
in such a bold, fearless and determined manner, as to place the prisoner 
in great, much less extreme, peril. He was lame in one of his legs- 
he seemed from the first to  be alarmed, and anxiouu to  avoid a conflict. 
When the missile mas thrown a t  him, he a t  first took his knife from his 
pocket-could not open it, and it fell to the ground-he promptly then 
drew his pistol, and held it awkwardly in both hands. It is doubtful 
whether he discharged i t  a t  all-he certainly did not more than once, 
and without effect. H e  accomplished in the fight nothing-did not 
touch the prisoner. A dangerous antagonist, would have discharged 
every chamber of the pistol a t  his adversary under such circumstances. 

There is no reasonable ground-not the slightest-for insisting tha t  
the prisoner's case should be treated as if he had abandoned the fight, 
fled to  the vall ,  and slain the deceased to save his own life, or himself 
from great bodily harm. If he was not guilty of murder, it is much 
clearer, that he cannot be heard to insist that  he fought se de fendendo .  

I n  each of the special instructions asked for by the prisoner, 
the Court mis  requested to tell the jury, that  if they should (1038) 
find the facts to be as therein suggested, then they should ren- 
der a verdict of not guilty. We have seen, that the evidence did not, 
in any aspect of it, warrant such instructions. The Court ought not 
to have given the two instructions granted, and it properly denied the 
others. 

There are several other exceptions specified in the record, which the 
counsel for the prisoner submitted without argument. Upon a careful 
examination of them, me find them without merit, and we do not deem 
i t  necessary to  advert to them, further than to say that they cannot 
be sustained. 

The action of the Court and jury towards the prisoner, in the dis- 
Lharge of their respective duties, was beneficent and merciful, and he 
has no just or reasonable ground of complaint a t  it. 
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There is no error. Let this opinion be certified to the Superior 
Court, to the end that that Court may proceed to enter judgment ac- 
cording to law. It is so ordered. 

KO error. Affirmed. 

Cited: S .  v. Gooch. 94 S.C. 1006; S. v. Jones, 97 N.C. 472; S .  v. 
Freeman, 100 N.C. 432; AS. v. Potts ,  100 N.C. 462; S. v. Preston, 104 
N.C. 736; S. v. Pritchett, 106 N.C. 669; S. v. Brogden, 111 K.C. 657; 
S. v. W h i t t ,  113 N.C. 718; S. v. Rollins, 113 N.C. 732; S. v. Stanton, 
118 N.C. 1183; S. v. Smarr, 121 N.C. 670; S. v. Byrd,  121 K.C. 687, 
688; S. v. Perry, 122 N.C. 1021; 8. v. Kinsauls, 126 N.C. 1096; S. v. 
Medlin,  126 N.C. 1130; Xoore  v. Guano Co., 130 N.C. 231; S .  v. 
Bolzanon, 142 N.C. 697; Hodgzn v. R.R., 143 N.C. 95; S.  v. Banner, 
149 N.C. 521; S .  v. Peterson, 149 N.C. 534; 8. v. Kimbrell. 151 S.C. 
704, 706; S. v. Blackwell, 162 N.C. 680; S. v. English, 164 N.C. 507; 
S .  v. Johnson, 172 N.C. 924; S. v. Litt le ,  174 N.C. 802; S. v. Carroll, 
176 N.C. 731; S. v. Lewis, 177 K.C. 558; S. v. Hines, 179 N.C. 759; S. 
v. Mallard, 184 S.C.  673; S.  v. L e v y ,  187 S.C.  584; S. v. Holland, 193 
X.C. 719; Butler v. Ins. Co., 196 K.C. 205; S. zl. Rirksey ,  227 N.C. 
447; S. v. Koritz ,  227 N.C. 555. 
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ABUSE 01" PRIVILEGE : 
1. As a general rule, objections to comments of counsel, alleged to be a n  

abuse of privilege, must be made before the case is given to the jury, 
in order that the Court may, by proper directions, prevent any preju- 
dicial consequences. After verdict the exception should not be enter- 
tained. H o l l y  2;. H o l l ? ~ ,  96. 

2. There  ma^, howerer, be instances where the abuse of privilege is so gross 
that  it  will become the duty of the Judge, ea n w o  m o t u ,  to interfere. 
I b ~ d .  

3. I t  is the dnty of the trial .Judge to watch the course of the argument to 
the jury, and to see that no injustice arising from i t  is done to either 
the prisoner or the State, and nothing appearing to the contrary, he 
is presnmed to have done so. Btate 2;. Rogers, 860. 

4. Abuse of privilege in the argument to the jury, is never ground for a new 
trial, eucept when it is gross, and probably injured the complaining 
party, and was not properly checked by the trial Judge. l b i d .  

3.  An exception that  the prosecuting attorney used improper language and 
arguments in his address to the jury, will not be considered, when i t  
is not made until after the verdict was rendered. State v. Speaks, 863. 

6. Counsel have a right to argue the law as well as  the facts to the jury, and 
in doing so, they may read adjudged cases, but the facts contained in 
such cases cannot be commented on as the facts of the case on trial. 
Xtate v. Powell, 966. 

7. An exception that  counsel abused his pririlege in his address to the jury, 
will not be noticed in this Court, when not made in apt time. I b i d .  

ACCESSORIES : 
There are  no accessories before the fact in larceny, for  not only those who 

aid and abet, but all who advise, counsel or procure the act to be done, 
are  principals. State v. Poa, 928. 

ACCOURTT : 
1. The Superior Court, in term, has incidental jurisdiction to order the 

taking of an account of the administration, where necessary for ad- 
justing the rights of the parties to any action therein pending. R o u ~ d -  
tree 1;. Britt ,  104. 

2. The ez parte accounts of executors and administrators passed upon by 
the Probate Judge, are only ptinzcc facie evidence of correctness. They 
may be attacked by the nest of kin, or any other person interested in 
the estate. (The Code, Sec. 1309.) Grarlt v. Hughes, 231. 

3 Where an administrator pleacled a final account, taken ea parte by the 
Probate Judge, in bar of an action by the next of Bin, but the ansnTer 
TTas 17agne and indefinite, and contained unsatisfactory statements in 
regard to the administrator's dealings with the estate, I t  was held, 
that it  was proper to order a reference to restate the administration 
account. Grant v. Hughes, 231. 

4. Where an account has been stated between parties, neither party can go 
back of such stated account, and bring into question transactions which 
took place prior to such statement, and embraced therein. Gra?) v. 
Lewis, 392. 
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5. Where a defendant is shown to be liable to account. a reference follo~rs 
as a matter of course, unless some plea in bar is set up. slich as a 
release, etc. Giant v. Roqers, 793. 

6 .  Where a person dies domiciled in another State, and has prol~erty in this 
State, the administrator here should file his accolmt ~ r i t h  the Clerk, 
and haye it credited and passed on, before transferring the fund to the 
State of the domicil. Ibirl. 

7. Khere  in bar to an action for an account, i11 a suit u ~ o n  an administra- 
tion bond, it was alleged that the decedent v-as domiciled in TTirginia 
at  the time of his death, and that the estate had bee11 fully settled 
there, but the adniinistrator in this State had made no settlement n i th  
tlie Clerk, I t  was  l~c7d .  that such plea did not bar the account, althongli 
the administrator may show upon taliing the accomt, that the assets 
in this State hare in fact been properly applied. Ibirl. 

ACTION TO RECOVER LAN11 : 

1. In an actiou to recoyer land, the Court may allow an aba~lclonment so as  
to set np a mistake in a deed. EZU 1;. Early, 1. 

2. An action to recorer the possession of land, and to correct a mutual mis- 
take in a deed for the same land executed by the plaintiff to the de- 
fendant, constitute but one cause of action. I b i d .  

3. The defendant having entered as  the tenant of the plaintiff. pending an 
action by the latter to recorer posseqsion, the counsel for the defendant 
recovered jridgnlent bj default against his client for the possession of 
the same land, issued a n r i t  of possession, ~ m d e r  which the defendant 
was put oE the premises, but her property suffered to reniain, and she 
immediately attorned and re-entered as  the tenant of her said counsel: 
Aclil. that these facts furnished some eridence of a collnsire eriction 
for the purpose of defeating the plaintiff's recor-er7. P a t e  r. Tt i ) l~er .  47 

4. If the plaintiff in an action of ejectment, gets possession of the land 
before juclgm~nt ,  if he recover, he is not entitled to a judgment that he 
recoyer the possession, but only to one declaring the ralidity of his 
title. TT'oodlru 1;. Hnssrll, 157. 

5 .  Where land \ras sold to make assets. ancl the sale confirmed and title 
ordered to be made, and afterwards an action of ejectment n as brought 
b , ~  one of the heirs, eridence in such action. that the land <old for an 
under-ralue, is incompetent, the order confirming the sale being still 
in force. R?cm~ier  7;. BCSSOMS. 371. 

G I11 such case, the ins~lfficiency in price ~vonld be cause for refusing to 
confirm the sale, but is no ground for annnlling t h ~  deed in an action 
brought to try the legal title. I b i d .  

7. The fact that the purchaser a t  a sale of land to nialce asset.1. conreys the 
land to the administrator ~ ~ h o  made the sale, shortly thereafter, is 
\ e r r  slight eTidence. unless aided by other fncts, to establish collusion 
bemeen such purchaser ancl the administrator lbrd. 

8. Where the person making a sale of land, purchases himself directly, the 
sale is w i d .  But if he purchases through an agent, ~ 1 1 0  afterwards 
comeqs to him, the legal title passes, subject to tlie right of the parties 
interested, to direst i t  by a proper proceeding. I h ~ d .  



ACTIOS TO RECOVER LAND-Continued 
9. Where in an action of ejectment, the defendant sets up an equitable 

defence, the plaintiff may reply equitable matter in rebuttal, although 
not set up in the complaint. H a r d i n  v. Rajj ,  466. 

10. A surety has the right to call on the principal debtor to indemnify him 
from anticipated loss, before he has actually paid the debt. Ib id .  

11. So, where a debtor conveyed land to his surety to indemnify him, and 
afterwards the creditor sold the same land under an execution issued 
on a judgment obtained on the same debt, a t  which sale the surety pur- 
chased, and brought ejectment, I t  z6as held,  that the interest of the 
debtor Tvas not liable for sale under execution, but before he could be 
entitled to a decree for a re-conreyance, he must pay the amount for 
which the surety was liable, although the surety never paid it. Ib id .  

12. While mere hearsay or declarations are  not admissible as  evidence to 
prove facts, yet when there is a claim and assertion of ownership, 
which can only be proved by acts and words of the claimant, such acts 
and accompanying words, stand on the same footing, and a re  admis- 
sible for this purpose. Phipps  v. Pierce,  514. 

13. Where the charter provided that the title to condemned land should 
remain in the corporation as long as it  was used by such corporation, 
but when it  ceased to be so used, i t  should revert;  I t  was  held,  that  
m d e r  the charter, the corporation was not required to use every part  
and parcel of the condemned land a t  once, and a permissive use of a 
portion of such land, does not deprive the corporation of the right to 
take possession of the land, when needed for purposes of the corpora- 
tion. Railroad a. McCaskil l ,  746. 

14. A railroad corporation, haring the right to use land, or a right of way 
over land, may maintain an action for its possession. Ibid.  

1.5. I t  was a rule of the common la\v, ~vhich is in force in this State, that a 
conveyance of land, held adrersely to the grantor, was void. as to the 
person so holding adverse possession and those claiming under him, 
but mas valid and passes the title as  to all the rest of the world. 
Johnson v. Prairie ,  773. 

16. This is altered by The Code, Sec. 177, to the extent of allowing the grantee 
to sue in his own name, provided he, or any grantor or any other 
person through whom he may derive title, might maintain such action. 
notwithstanding such conveyance mas void. by reason of such actual 
adverse possession. m7hen i t  was made. Ib id .  

17. The evidence introduced by the plaintiff must conform to his proofs. So 
where in his complaint, the plaintiff alleged that he was seized of 
certain lands in fee, and the evidence showed that  he was only entitled 
to a life estate, he is not entitled to recorer, in this state of the plead- 
ings. B )  i ttam .c. Daniels ,  781. 

18. Where the defendant used a spring on the loczis in quo, and built a spring 
house thereon, which he used as  his orm, I t  was he ld ,  a suficient pos- 
session to satisfy the allegation of wrongful possession by the defend- 
ant. I b i d .  

19. Tl'l'here the plaintiff's deed mas for a life estate only in the loctts in quo, 
with his brothers and sisters, some of mhom died witliout issue, I t  was 
hc ld ,  that he could recover the entire tract, under an allegation in the 
complaint that he n-as seized in fee: the interest which descended to 
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ACTION TO RECOVER LhXD-Co?~ti?!ued 
him from his deceased brothers and sisters being sufficient to support 
the action. Ibid. 

20. An e r  parte suryey of the line in dispute, in the absence of the parties, 
and not ordered by the Court, is admissible in evidence, as tending to 
show where the line is. Justice v. Luther, 793. 

21. When a line from "the Alder Spring to a post oali" has been fixed by the 
rerdict of a jury. rendered in 1874, as the true line between the parties, 
and the location of the post oak being known, the only question on this 
trial was tlie location of the Alder Spring, as fixed by the rerdict of 
1874; Held, that the location of a white oak called for in a grant, 
issued in 1803, was inadmissible, the Alder Spring not being called for 
in this grant nor in any other grant or deed which mas used in the 
trial in 1874, when the verdict was rendered. Ibid. 

ADMIXISTRATION BOND : 
1. If the personal assets are wasted. or misapplied by the administrator or 

executor, and he should be removed, the administrator de bonis non  
must exhaust the administration bond, or the estate of the executor, 
before he can proceed against the land in the hands of the heir or 
derisee. LilTy v. wool el^. 412. 

2. Where the personal estate is insufficient, or when it consists of slares, 
xhich after being delirered to the next-of-liin, were lost by the vis 
nznjor of mar, the land becomes liable for the debts, and payment may 
be enforced against any tract, learing those whose property may be 
taken, to obtain contribution from the other heirs or devisees, accord- 
ing to the respectire value of the lands held by them. Ibid. 

3. The rule which puts the personal in front of the real estate in the pay- 
ment of debts, has reference to cases where both are  in the jurisdiction 
of the Court. Zbid. 

4. So, where an administrator had paid the entire personalty orer to the 
next-of-kin, before paying all of the debts, and he and the sureties on 
his aclniinistration bond were insolvent, except one surety, who mas a 
lion-resident, creditors can subject the land in the hands of the heirs, 
before they have e ~ h a u s t e d  the non-resident surety, and it is immate- 
rial that such surety frequently returns to this State on visits. Ibid. 

5. An administrator de bonis V O I I ,  cum testame?ito nnnero, although required 
to execute the will. does not stand on the same footing in all respects 
as  an executor, as his authority is derired from the law, and not from 
the mill, and he cannot sue in another jurisdiction, to recover the 
assets of the estate. Grant v. Reesc, 720 

6. So, ~vhere  a testator died domiciled in this State, leaving debts clue by 
parties in Virginia, the administrator de bonis non, crrrrc testamento 
anweso, and the sureties on his bond, are  not liable for a failure to 
return such notes on tlie inventory in this State and collect the same. 
when there is administration on the estate in Virginia. Ibid. 

5. In such case, if there is no administration in Virginia, the administrator 
mould be personally liable, if he had received such notes, and failed to 
make diligent effort to collect them bnt whether his bond ~vonld be 
liable or not, gltcere. Ib id .  
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8. Where administration \\.as granted in 1869, and the administrator died in 
1877, and suit on his bond was brought by tlie administrator de bonis 
izon in 1879 directly after his qualification, I t  was held, that the action 
\\.as not barred by the statute of limitation. Grant v. Rogers, 733. 

9. Quere.  \I-liether in such case the present statute of limitation applies, or 
that in force prior to 1868. Ibid. 

10. Where a party died domiciled in Virginia, but administration mas granted 
in this State, ancl an administration bond given, such administration 
bond is sufficient bona notabilia to \-arrant the issue of letters of ad- 
ministration in this State. Ibid. 

See also ADJIIRTISTRATOR. 

1. Where an adnlinistrator recovers judgment upon his cause of action, and 
the defendant also upon his counter-claim, the former is entitled to an 
execution for the entire amount of his recovery: but the execution on 
the defendant's judgment mill be stayed until i t  is ascertained what 
amount of the assets of the estate of the intestate is applicable thereto. 
Rozi~~dt l -ee  c. B I  it t .  104. 

2. The Superior Court, in term, has incidental jurisdiction to order the talc- 
ing of a n  account of the administration, m-here necessary for adjusting 
the rights of the parties to any action therein pending. Ibid. 

3. Where a policy of insurance is payable to the personal representative of 
the deceased, his administrator may maintain an action for the money 
against some of the nest  of Bin who have receiver1 it. Ell iott  v. Wlied- 
bee. 116. 

4. Where, in such case, the amount of the policy has been paid to some of 
the nest-of-kin of the insured, and the administrator sues them to 
recorer the amount, if the estate is solrent, and the money is not 
needed for the payment of debts, the defendants a re  entitled to retain 
their d i s t r ibu t i~~e  shares, and the administrator can only recover the 
excess. Ibid.  

5. The e s  parte accounts of executors and administrators passeG upon by 
the Probate Judge, are only pl-zma focie evidence of correctness. They 
may be attacked by the nest-of-kin, or any other person interested in 
the estate. (The Code, Sec. 1399.) Grant v. Hughes,  231. 

6. Where an action is brought to compel a settlement of the estate of an 
intestate in the hands of his administrator, the administrator is a 
trustee of an express trust, and the statute of limitations does not 
apply. Ibid. 

7. The statute of limitations does not run, when there is no one in  esse 
capable of suing. Ibid. 

8. Where an administrator pleaded a final account taken ea pa& by the 
Probate .Judge, in bar  of a n  action by the nest-of-kin. but the ansv-er 
was vague and indefinite, and contained unsatisfactor,v statements in 
regard to the administrator's dealings with the estate, I t  was held, that 
it was proper to order a reference to re-state the administration ac- 
count. Ibzd. 
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ADMINISTRATOR-Continued 
9. In  action by an administrator, under the statute, for damages for negli- 

gently causing the death of his intestate, the complaint need not allege 
that the intestate left next-of-kin. Warner v. The Railroad Go., 250. 

10. There is a presumption that  every intestate leares next-of-kin, and the 
party v7ho wishes to negative the presumption, must aver and prove it. 
Ibid. 

11. In actions under the statute, for damages for negligently causing the 
death of the intestate, if tliere be no next-of-kin who are entitled to the 
reco~-ery under the statute of distributions, the recovery goes to the 
T7nirersity. Ibid. 

12. While a n  administrator is estopped to deny the validity of an assignment 
of personal property made by his intestate in fraud of creditors, he is 
not estopped to deny a donatio causa mortis. Eiff v. Weauer, 274. 

13. A donatio causa mortis partakes somewhat of the character of a testa- 
mentary disposition, but the assent of the personal representative is 
not essential to its validity. If needed to pay debts it  may be recovered 
b~ the representative, but if there be a residuum of the gift after the 
payment of the debts, i t  goes to the donee and not to the intestate's 
estate. Ibid. 

14. The personal assets of a decedent are  first applicable to the payment of 
his debts, and only such debts as are  left unpaid after exhausting the 
personal assets, can be satisfied out of his real estate. Lil7y v. Woody, 
412. 

1.5. If the personal assets are  wmsted or misapplied bv the administrator or 
executor, and he should be removed, the administrator de bonis no?& 
must exhaust the administration bond, or the estate of the executor, 
before he can proceed against the land in the hands of the heir or 
devisee. Ibid. 

16. The rule wrhich puts the personal in front of the real estate in the par-  
meat of debts, has reference to cases ~vliere both are  in the jurisdiction 
of the Court. Ibid. 

17. JJ7here the executor dies, the next-of-kin, in the order named in the stat- 
ute, or his appointee, is entitled to administration with the will an- 
nexed, in preference to the highest creditor. Little 1;. Berrlj, 433. 

18. A contract b e h e e n  administrators or executors, that the estate shall be 
managed by one of them alone, is against public policy, and roid. 
Tilson 1;. Linebcrger, 641. 

19. The inventory returned by an eyecutor or administrator into the Clerk's 
office, is prima facic-' evidence of the solvency of the persons owing 
debts to the estate and described in such inventory, if nothing be said 
in said inventory to the contrary, against the executor or administrator 
returning it, and the sureties on his bond, but it  seems such inventor?- 
is not evidence against an administrator de bonis ?low, and his bond. 
Grant z. Reese. 720. 

20. Such iuventory is not conclusive, and the defendants may show that the 
personal representative made errors and mista1;es in describing and 
noting the debts in the inventory. Ibid. 

21. When an administrator dies, his administrator holds the funds of the 
first intestate for the administrator de bonis now. and it  is his duty to 
account with such administrator de bonis non. When he does so, in 
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ADMINISTRATOR-Coxtin& 
the absence of evidence of mistake or fraud and collusion, the pre- 
sumption is, that the settlement %-as in full, and embraced all matters 
that  ought to have been accounted for, and it  shifts the burden of 
proof to the party attacking it. to show that debts due the estate of 
the first intestate, and returned by the deceased administrator as  sol- 
rent ,  but which have not been collected, were collectible. I b i d .  

22. Apart from positire fraud, an administrator de bonia tmn is liable, if he 
fails to use due care and diligence in collecting from the administrator 
of the deceased administrator, all of the assets of the first estate unad- 
ministered by him, and it  is his duty to do this, withont any demand or 
request from the creditors or distributees of the first estate. Ib id .  

23. Where a n  administrator receired into his possession certain slaves be- 
longing to the estate of his intestate, he, and the sureties on his bond, 
is liable for their hire receired by him, in the same manner as  for the 
hire or price of other chattels so received. I b i d .  

24. In such case, where the slaves were hired in 1863 and 1864, and the ad- 
ministrator used reasonable diligence in hiring then1 and collecting the 
hire, if the same m-as paid in Confederate money, and the adminis- 
trator kept it  apart  and separate as  part  of assets of the estate, and it  
was lost by the results of the war, the administrator is not liable. 
I b i d .  

25. In  such case, in the absence of evidence of the amount of hire which the 
administrator actually received, he should be charged with the reason- 
able hire of the slares in Confederate money, and this amount should 
he scaled, in the same manner as if he had converted the Confederate 
money received from such hiring. Ibirl.  

26. Where an administrator sold and assigned a judgment due the estate of 
his intestate, for fifty per centun& of its face value, and on the same 
day the judgment debtor paid the assignee the entire amount due on 
the judgment, and it  appeared that  a t  the time of the assignment the 
judgment debtor mas solvent, and the judgment collectible; I t  2cas 
held, gross negligence, and the administrator and the sureties on his 
bond were liable for the full amount of the judgment. I b i d .  

27. In  such case, i t  is no justification to the administrator that the counsel 
for the next-of-kin authorized such sale, unless the counsel has express 
authority from his client to do so. I b i d .  

28. Bn administrator is, in an important sense, a trustee for those who will 
take benefits under his intestate. I b i d .  

29. Where a person dies domiciled in this State, having personal property in 
other States, the personal estate, wherever situated, must be distrib- 
uted according to the laws of this State, but each State has the power 
to administer so much of the estate as  may be within its jurisdiction, 
for the security of domestic creditors, and when they are  provided for, 
to distribute the remainder to the persons entitled, without regard to 
the place of their domicile. I b i d .  

30. Where a person dies in North Carolina, having personal property in 
Virginia, the Virginia administrator is not Pound to account to the 
administrator here for the surplus after paying debts, nor is the ad- 
ministrator in this State required to collect such surplus from the 
foreign administrator. I b i d .  



ADJIINISTRATOR-Continued 
31. The grant of letters of administration, although general in its terms, is 

limited to the administration of property in this State. and gives no 
authority to the administrator to administer the property in another 
government. and a failure to return such property on his inrentory is 
no breach of his bond. Ibid. 

32. In snch case, if the administrator received such foreign assets, he may, 
in equity, be held personally to account, on the ground of a personal 
trust in the administrator, without regard to where it ~ v a s  assumed. 
Ibid. 

33. An executor stands upon a different footing, as  he derives his authority 
from the will, and not simply from the law, and when he proves the 
will as  required by the law of the domicil of the testator, it passes the 
property to him, W~erever i t  may be situated, according to its legal 
effect. Ibzd. 

34. An administrator de bonis non, cunz testnmeiito aimwo, although re- 
quired to execute the will, does not stand on the same footing in all 
respects as an executor, as his authority is derived from the law, and 
not from the will, and he cannot sue in another jurisdiction, to recover 
the assets of the estate. Ibid. 

33. So, where a testator died domiciled in this State, leaving debts due by 
parties in Virginia, the administrator de bonis non. cunz testamento 
anneso, and the sureties on his bond, are  not liable for a failure to 
return such notes on the inventory in this State and collect the same, 
when there is administration on the estate in Virginia. Ibid. 

36. In  such case, if there is no administration in Virginia, the administrator 
~ ~ o u l d  he personally liable. if he had received such notes. and failed to 
make diligent effort to collect them; but whether his bond ~vould be 
liable or not, qzm-e.  Ihid. 

37. ,4n administrator or executor is not entitled to commissions under all 
circumstances, but he must hare earned them by an honest and just 
discharge of his duty, and i t  must appear that the receipts and ex- 
penditures have been fairly made, in the course of the administration. 
Ibid. 

38. Where an administrator failed to file any inventory or annual account of 
his administration, and i t  appeared that he had been guilty of gross 
negligence and want of care in his management of the estate, he is not 
entitled to commissions. Ibid. 

39. Botln notahilm, consists of any obligations clue to the intestate's estate, 
which are  recorerable by action. Grant 1.. Rogeq-s. 73.5. 

40. Where a party died domiciled in Virginia. but administration n as granted 
in this State, and an administration bond given. such administration 
bond is sufficient bona iiotabilia to warrant the issue of letters of ad- 
ministration in this State Ibid. 

41. Where in bar to an action for an account, in a suit upon an ndministra- 
tion bond, it  11-as alleged that the decedent was domiciled in Virginia 
a t  the time of his death, and that the estate had been fully settled 
there, bnt the administrator in this State had made no settlement with 
the Clerk, I t  was 'held, that such plea did not bar the account, although 
the administrator may show, upon taking the account, that the assets 
in this State hare in fact been properly applied. Ibid. 
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42. Where a debtor died after the bond mas due and the presumption had 

begun to run, and no administration was had on his estate for some 
years, I t  Leas held, that the time during which there was no adminis- 
tration must be eliminated, and only the time during ~ h i c h  there was 
a person in esse to sue could be counted in computing the ten years. 
Long 1;. Clegg, 763. 

ADMISSION : 
1. The rule that, an admission of the truth of a statement, made by another 

in the presence of a party to an action, will be inferred from his 
silence, applies to the prosecutor in a criminal action. State u. Buston, 
947. 

2. To authorize such inference i t  must clearly appear, not only that the 
statement was fnlly understood, but also that it was of such a charac- 
ter, or made under snch circumstances as  would naturally call for 
some reply. Ibid. 

ADVERSE POSSESSION : 
1. Where the Judge charged the jnry, that  if the defendant had occupied 

certain land adversely, under known and visible boundaries, for twenty 
years, theq- should presume rnesne conreyances to him from the grantee 
of the State and those claiming under him, and there was no evidence 
of such possession : I t  zcas lleld, to be error. Kitzg v. Wells, 344. 

2.  Where a wrongdoer's possession of land is so limited in area as  to  afford 
a fair  presumption that  he mistook his boundaries, and did not intend 
to set up a claim within the lines of the other party's deed, it  is a 
proper ground for presuming that the possession is not adverse. Ibid. 

3. So where the line mas a long one, running orer a wild, mountainous ridge, 
and the defendant had possession of less than a quarter of an acre, 
such possession mas no evidence of an adverse possession of the entire 
lappage, in the absence of any evidence of a knowledge by the adverse 
party of such possession. Ibid. 

4. Where a deed conveying a large body of land contains the following 
words "including all lands not heretofore sold," and a portion of the 
tract covered by the calls of the deed had been sold, such deed is not 
color of title to the tract pre~*iously sold, although embraced in its 
calls, and possession for seven years under it  by the grantee will not 
give a good title. Ibid. 

5. In  such case, the tract previously sold is as  much excluded from the 
operation of the deed, as  if expressly excluded by metes and bounds. 
Ibid. 

AFFRAY : 
1. By The Code, Sec. 13.53, the husband or mife of the defendant, is a com- 

petent witness for the defet~dant, in all criminal actions or proceedings. 
Htate v. Hat%ison, 383. 

2. By Sec. 1354, neither husband nor wife is competent or compellable to 
give eridence against the other in any criminal proceeding. Ibid. 

3. When two are indicted in the same bill for an affray and mutual assaults 
on each other, the mife of neither is a competent witness for the State 
or for the other defendant. Ibid. 
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4. The jurisdiction conferred upon the Superior and Criminal Courts to 

hear and determine indictments for affrays committed within one mile 
of the place where, and during the time, such Courts are  being held, 
(The Code, Sec. 892) is not esclusire, but concurrent with that of the 
Justices of the Peace. State v. Bolccrs, 910. 

2. If a person, by such abusive language, or offensive conduct towards an- 
other, as is calculated and intended to bring on a fight, induces that  
other to strike him, he is guilty, although he did not return the blow. 
State v. Fnn)~i?cg, 940. 

AGENT : 
1. The constitution of the husband the agent of the wife for the purpose of 

leasing her lands, confers no authority upon him to subject her rents to 
the lien of advancements of agricultural supplies made to her tenant 
to enable him to make the crop, by one who believed the lands belonged 
to the husband and agent, if the ~ ~ i f e  did nothing to produce such 
belief, or otherwise mislead the parties to the transaction. Loftin a. 
Crossland. 76. 
contract to sell a tract of land, purporting to belong to a feme couert, 
was made by one who acted as  her agent; I t  was held, that the con- 
tract was not binding on the feme ls t ,  because of her coverture, and 
2nd, because the agent was not authorized by an instrument under seal 
to make the contract. Such contract is not binding on the agent, 
because its terms do not purport to bind him. Baud ?j. Turpilr, 137. 
son conveyed his land to his mother, a frme covert, for the purpose of 
defrauding his creditors, and afterwards contracted in her name and 
as  her agent to sell the land to a bol~a pde purchaser. After a portion 
of the purchase money had been paid, the mother attempted to repudi- 
a te  the contract, and brought an action to recover the possession of the 
land: Held, that she cannot be permitted to hold the land for which 
she paid nothing and a t  the same time disown the authority of the 
agent who assunied to act for her. She must either surrender the land 
to him, or abide by his disposition of it. The disability of coverture 
carries with it  no license to practice a fraud. Ibid. 

4. In  such case, a Court of Equity looks through the disguises which cover 
the transaction, and charges the legal estate with a trust, which. while 
it  cannot be enforced by the fraudulent donee, may be by those who in 
good faith, deal with him as possessed of authority to malie the con- 
tract of sale. Ibid. 

5. Where a deed throughout, including the COT-enant, appears to be the per- 
sonal deed of the grantor, the word "agent," put after the signature 
and seal. is surplusage, and affords no evidence that the title was 
rested in any other than the grantor. F i s l~er  ?;. Tke M i n i n g  Co., 397. 

6. Where it  appeared from the terms of a contract, that the intentioil was 
to appoint an agent to sell certain goods, although the contract is 
termed a conditional sale, the contract will be interpreted as making 
a n  agency, and need not be registered. Empire D?rlZ Co. v. Allrson, 548. 

7. The mere fact that a wife has constituted her husband her general agent, 
does not warrant a presumption that she authorized him to settle a 
debt due her, in a manner which inures entirely to his own benefit. 
TVillianrs a. dol~nston, 633. 
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8. On the trial of a n  indictment for selling liquor under this Act (Laws of 

1883, ch. 17.5, sec. 34,) eridence is immaterial which goes to show that  
the defendant was the employ6 and general agent of the owner of the 
premises, and that  the defendant distilled the liquor sold by him as 
such employe and agent, a t  a distillery on the premises, and from 
fruit grown thereon. State  v. Wallace,  827. 

AGREEMENT : 
1. Parties to an action mag agree that, if a verdict-rendered in favor of a 

plaintiff, subject to the opinion of the Court upon a question of law 
reserved-is set aside, the plaintiff may submit to a judgment of non- 
suit, and, upon appeal, the question ?%-ill be reviewable in the Snpreme 
Court. Hedrick v. Prat t ,  101. 

2. Where it  1%-as agreed by counsel that the Judge in the Court below might 
decide from the pleadings, admissions, and inspection of an account 
offered in eridence. wllether the plaintiff was entitled to judgment: 
It was  11e7d, in effect, snbmitting the case as  a "case agreed." Grant 
v. H u g l ~ e s ,  231. 

AGRICUI,TITRAL LIEN : 
1. The constitl~tion of the husband the agent of the wife for the purpose of 

leasing her lands, confers no authority upon him to subject her rents 
to the lien of advancements of agricultural supplies made to her tenant 
to enable him to make the crop, by one who believed the lands be- 
longed to the husband and agent, if she did nothing to produce such 
belief or otherwise mislead the parties to the transaction. Loftia v. 
Crosslaiid, 76. 

AIDER : 
1. In some cases, a defectire statement of a cause of action is aided by the 

admission in the answer. Wil l i s  2;. Bratick,  142. 
2. A defective statement of a cause of action is aided if the defendant an- 

s n e r  to the merit, and go to trial before pointing out the defect. 
W a r n e r  v. Railroad. 2.50. 

3. d necessary allegation which has been omitted from the complaint, is not 
supplied by pleading over to the merits. Wil son  v. Lineberger, 641. 

ALIBI : 
I t  is not error for the Court to charge the jury, that an alibi is a good 

defense, if proved to the satisfaction of the jury, and such a charge 
does not convey an intimation that the burden of proving i t  rests upon 
the prisoner. State  2;. Starnes,  973. 

AMENDMENT : 
1. The Court cannot, except by consent. allow an amendment which changes 

the pleadings so as to make it  substantially a new action, but an 
amendment which only adds to the original cause of action is not of 
this nature, and niay be allowed. E l y  v. Earlg,  1. 

2. In  an action to recover land, the Court may allow an amendment so as  to 
set up a mistake in a deed. Ib id .  

3. Where a distinct cause of action is allowed to be inserted in a complaint, 
by amendment, i t  is tantamount to bringing a new action, and the 
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statute of limitation runs to the time \\.hen the amendment is allowed; 
but this rule does not apply when tlie new matter allon-ed by the 
amendment coiistitutes a part  of the original cause of action. Ib id .  

-1. An objection that one mho has been permitted to become a party plaintiff 
upon filing a prosecution band, and that he has not done so, comes too 
late after the amendnient has been nlacle, and the supplemental com- 
plaint filed. ITztqlrcs O. Hodgcs,  56. 

71 I t  secnbs, that  the Superior Courts have power to make an amendment to 
an interlocutory order in an ancillary proceeding out of Term. Coates 
1;. Trtlhes,  174. 

6. Where an ainendecl answer had been filed, upon which alone the issues 
mere raised, i t  was error to allon the plaintiff's counsel to read and 
comment to the jury on the original anslver, which had ilot been intro- 
duced in evidence S'mitl~ c. Slmocl i s ,  2.25. 

7 .  Where, in special proceedings, the pleadings a re  made up before the 
Clerlr. and upon joinder of issues are transferred to the Court in Term, 
the Judge has power to allow amendments, or he may stay the trial 
and remand the papers to the Clerk, in order that  he may consider a 
motion to amenll.  loft^^ O. Rouse ,  508. 

8. 111 such case, an order remanding the papers to the Clerk, in order that 
he may hear a motion to amend the pleadings, to the end that  an 
account should be taken, is interlocutory and does not impair a sub- 
stantial right, and cannot be appealed from. Ib id .  

9. Where on appeal from an order or judgment of the Clerk, the Judge rules 
that there is error, i t  is the duty of the Clerlr to proceed to enter the 
proper judgment without any formal order directing him to do so. 
P a t t o s o i t  v. Wadszror . t l~ ,  638. 

10. An anieliclment will not be allowed, when its effect would be to evade or 
defeat tlie provisions of a statute. I b i d .  

11. Where an amendment was allowed. which could only be done upoil affi- 
d a ~ i t ,  but tlie record is eilent as to whether an affidavit was filed or 
not, the affidaTit is presnmed to have been filed, upon the ground that  
that which is not shonn to be wrong is presumed to be right. Ibid.  

12. Where an application ~ v a s  filed to remove an administrator, and no 
ansn er having been filecl, the Clerli refused tlie motion, and on appeal 
the Judge reversed the order and remanded the case, the Clerli has 
power to allow an answer to be filed. I b ~ d .  

13. Where an action on an adnlinistration bond was brought in the name of 
tlie adnlinistrator de  boilis non ,  and not in that  of the State on his 
relation, a n  amendment making the proper plaintiff will be allowed in 
the Supreme Court, without terms, where the objection was not talren 
belom, and was not made for the first time in this Court. O ~ a n t  1;. 
Roqers ,  735.  

14. Such amendnients will not be allowed when they would destroy a just 
leqal ground for tlie appeal, which existed when it  was taken, such as 
the introduction of a party plaintiff r h o  could maintain the action, 
while the party to the record whea the appeal was talren could not do 
so. and objection was made for that cause. Ib id .  
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ANSWER : 
1. The ansm7er under the present praotice, in an application to vacate a n  

injunction, is itself but a n  affidarit when verified, and the plaintiff may 
introduce other affidavits to support the allegations in his complaint. 
Blaclit.c;elZ & Co. v. X c E l w e e .  425. 

2. Under the present practice, the anslrer is not, as it  was formerly when 
responsire to the bill, and fair and frank in its statements, conclnsire 
on the subject of the dissolution of an injunction. but only has the 
effect of an affidarit. Ibzd.  

3. 9 defendant is not bound to plead a set-off' or counter-claim. but may 
make it the subject of an independent action. I b i d .  

4. Where the record showed that a guardian ad  l i t e m  mas appointed in 1866, 
but no ansxrer was filed for the infants, and no effort made to assert 
their rights, but the infants delayed action until the youngest of then1 
TTas 24 years old; I t  tctrs I ~ e l d ,  that the cause would not be opened to 
allow them to assert their rights, vhen it had proceeded to an end, and 
all that was necessary was a final decree. W i l l i a m s  v. W i l l i a m s ,  732. 

APPEAL : 
1. h plaiiltid may, in deference to a n  intimation from the Court that he 

cannot maintain his action, submit to a non-suit, and hare the question 
of law reT iewed upon appeal. W e d r i c k  v. P r a t t ,  101. 

2. Parties to an action may a y i w  that, if a verdict-rendered in favor of a 
plaintiff, subject to the opinion of the Court upon a question of lam- 
reserved-is set aside, the plaintiff may submit to a judgment of ncn- 
suit. and, upon appeal, the question will be reviewable in the Supreme 
Court. I b i d .  

3. If a ~~ercl ic t  in faror of a plaintiff is set aside upon the ground that the 
Court holds a question of law resewed, \i7ith the defendant, the effect 
is to award a new trial, and the plaintie-there being no agreement, 
or further intimation from the Court-cannot rolnntarily take a non- 
suit and appeal. I b t d .  

4. An appeal is the act of the party and not of the Court, and it  rests on the 
appellant to show that it  mas perfected. So where an order was made 
in Term. appointing a receker, from which order the record showed 
that the clefendant appealed, but i t  did not appear that  the appeal was 
perfected, the Court has the polrer. after notice, to alter such order a t  
Chambers Cootes  1;. TVilkes. 174. 

5. An appeal does not take the case beyond the control of the Superior 
Court, until i t  is perfected. I b i d .  

6. I t  s e e m s ,  that  the Superior Courts have power to make an amendment to 
an interlocutory order in an ancillary proceeding out of Term. I b i d .  

7 .  If the appellant does not except to the making of such order a t  the time, 
he  ill be taken to liare assented to it. I b i d .  

8. By consent, the Court can grant judgment in civil actions in vacation. 
I b i d .  

9. A party to the record cannot assign as error that an order made in the 
cause affects injuriously the rights of third persons who are not par- 
ties. I b i d .  

10. Where it appears that  the notes of the trial hare been lost, and the Judge 
certifies that he cannot malie up the case on appeal without them, and 
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the parties cannot agree on a statement of the case, and it  further 
appears that the appellant is in no default in perfecting his appeal, a 
new trial will be granted. Burton v. Green ,  215. 

11. S o  appeal lies to this Court, unless a judgment has been entered. So, 
where the Court intimated an opinion that  the plaintiff could not 
recorer, and directed the issues to be found for the defendant, but 
entered no judgment, the appeal mill not be entertained. Bazcrn v. 
Czcrrituck S h o o t i ~ i ~  Club.  217. 

12. In  such case, the Court will remand the record, in order that the judg- 
ment may be entered. Ib id .  

13. Where the Court intimated that  the complaint did not state facts suffi- 
cient to constitute a cause of action, and the plaintiff asked lea\-e to 
amend, ~ ~ h i c h  was granted on condition that the plaintiff pay cost and 
coiiseiit to a continuance, which conditions were declined by the plain- 
tiff, who took a non-snit and appealed; I t  tuns held,  that the appeal 
would lay. IVamer  v .  T h e  Rai l road ,  250. 

14. Where it  appears that the papers had been taken froni the Clerk's office, 
to enable the trial Judge to make up the statement of the case on 
appeal, but had not been returned in time for the appellant to get the 
transcript to this Court in time, a cer t io tar i  will be issued to bring up 
the appeal. S e a u  6. I'arborozlgl~, 291. 

1.7. The Court papers should not be taken from their proper places, and the 
practice of remo17ing them leads to confusion and delay. Ibid.  

16. TI7liere both parties appeal to this Court, and there is a new trial granted 
on one of the appeals, i t  renders the consideration of the other useless, 
arid it  mill be dismissed. Daverlport v. McIipe,  333. 

17. An appeal does not lie from a n  order of the Judge allowing an appeal 
from a Jnstice of the Peace to be docketed after the time allowed by 
the statute has expired. W e s t  v. Reu~.rolds.  333. 

18. Where, by agreement, the trial Judge takes the papers and renders judg- 
ment in vacation as of the Term, the appeal should be to Term of the 
Supreine Court next after the Term of the Snperior Court as of which 
the judgment is rendered. X o w n a n  v .  S n o w ,  431. 

19 A c e r t i o ~ a r i  in l ieu of an appeal, will not be granted nhen applied for 
lafter the Term to which the appeal should have been brought has 
expired. Ib id .  

20. The rule that the negligence of an attorney will not be visited on his 
client, applies with greater force to appeals in the Supreme Court than 
to actions in the Court below, because the client is not required to give 
his personal attention to his appeal in the Supreme Court. WiZey w. 
Loqan, 564. 

21. So where an appellant employed counsel to attend to his appeal, who 
failed to hare the record printed, and the case was dismissed: I t  was 
71 eld,  excusable negligence on the part of the appellant, and his appeal 
would be reinstated. Ib id .  

22. -4 new trial awarded by the Supreme Court. re-opens the controversy for 
the admission of any evidence that  is itself competent, and which. if 
offered a t  the first trial, should have been received, and this equally 
applies to cases when the facts a re  to be passed on by the Judge 
instead of a jury. Jones  1;. Stcepson,  700. 
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23. This rule does not apply to those cases. where of several issues, sevel-able 

in their relations to each other, an error enters into one, which in no 
wise affects the others, when a new trial may be granted on that  issue 
alone, nor does it  apply where some essential issue in controversy, 
necessary to be determined before final judgment, has not been passed, 
when such issue mag be elinlinlated and sent down for trial. Ibid. 

24. The statute allows the defendant to appeal from any final judgment that 
may be rendered against him. This right is not forfeited by failing to 
appear a t  the trial term after rerdict mas rendered against him. 
State v .  Black, 809. 

25. No appeal lies from the order of a justice of the peace, requiring the 
defendant in a peace nar ran t  to enter into a recognizance to keep the 
peace. State v. Wral7ier, 867. 

26. In  such case, upon appeal to the Superior Court, that Court has no power 
to discharge the defendant, but should dismiss the appeal. Ibid. 

27. The appeal by a defendant, from the judgment of the Superior Court, to 
the Supreme Court. vacates the judgment of the former, whether i t  be 
imprisonment or a pecuniary fine. State v. M~lZer, 908. 

28. Where a defendant, indicted for crime, escapes, this Court will suspend 
further proceedings until he is re-arrested and brought within its juris- 
diction. Statc v. Nc31~11an, 945. 

29. The prisoner, having escaped, after his conviction in the Superior Court 
and appeal to the Supreme Court, this Court will not dismiss the 
appeal, but mill allow the case to remain on the docket until the pris- 
oner is re-arrested; when it  will be called for further action a t  the 
instance of the Attorney-General or of the prisoner. Ibid. 

30. Whether or not a witness is an expert is a question of fact to be decided 
bg the Judge, and is not the subject of review by appeal. State v. 
Cole, 958. 

31. An esception tha t  counsel abused his privilege in his address to the jury, 
will not be considered in this Court, when not made in apt  time. State 
o. Powell, 966. 

32. Where a defendant, conricted of larceny, escaped pending the appeal, the 
appeal will not be dismissed, but will be continued, to be called up for 
argument either by the prisoner or the State. when he shall be re-taken. 
State v. Pickett, 971. 

APPEL%L-ASSIGNMENT O F  ERROR : 
1. Where the jury \ \we  allowed to take a certain paper with them to their 

consnltation room, i t  cannot be assigned as  error. if the appellant 
espressly agreed that  they might do so. -4p~yier v. Hozcard, 27. 

2. Exceptions to the report of a referee must distinctly poilit out the alleged 
error. Cooper v. Xiddleton, 86. 

3. Facts found b~ a referee and approved by the Court, in which the order 
of reference was made, are  not the subject of review in the Supreme 
Court, unless tlrere is no evidence to support the finding. Ibid. 

4. As a general rule, objections to comments of counsel, alleged to be a n  
abuse of privilege, must be made before the case is given to the jury, in 
order that the Court may, by proper directions, prerent any prejudicial 
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consequences. After verdict the exception should not be entertained. 
H o l 7 ~  1;. Holllj, 96. 

S .  There mav, hoverer, be instances ~vhere the abuse of pririlege is so gross 
that it ~vill  heconle the duty of the Judge, ea mcl-o rnotu, to interfere. 
Ibzd .  

6 h new trial will not be granted, if the verdict is a proper one. although it  
may hare been returned in obedience to an erroneous instruction froin 
the Court. Rowndtree a. Br i t t ,  104. 

7. Exception to an order for the consolidation of actions must be talcen a t  
the time the order is made. Joxes a. Jones, 111. 

8. The order in which consolidated actions shall be tried is xTithin the dis- 
cretion of the Juclqe, and not reviewable in the Supreme Court Ibrd .  

9 Where immaterial issues are  submitted, which tend to confuse or mislead. 
it is ground for a new trial. TVzllzs a. Brancli, 142. 

10 A party to the record cannot assign as error that  a n  order made in the 
cause affects injuriously the rights of third persons who a re  not 
parties. C'oates 1;. TV~lkes ,  174. 

11 The objection that a judgment on a demurrer is final and not that the 
defendant answer o~ er,  cannot be made for the nrst time in this Court. 
-Tlool-e I .  Yozce71, 26.5. 

12. The refusal of a Judge to order a reference for the purpose of taking 
testimony upon matters of equity addressed to him, after issues have 
been sub~nitted to a jury, and a reference has been made in regard to 
other matters, cannot be assigned as error, as it is a matter addressed 
to his cl~scretion. Fo? t u i ~ e  2; TTTatkln.s, 304. 

1:;. The admission of immaterial evidence cannot be assigned as error. X c -  
Doi?nlrl 1;. Carson, 497; Rcplcg a. Arlrdye,  467. 

14. The decision of the Judge in revising the report of a referee is r e v i e ~ ~ a h l e  
as to questions of law, but not as to the findings of fact. l7a?cglta~l v. 
T ~ c / ~ c 7 7 ~ 1 c ,  472. 

13. A general exception to an entire charge is not in conformity to the rule, 
bat the exception should point out the speciiic portion of the charge 
clremed erroneous. XcDonctld L;. 497. 

16 Where in a Special Proceeding, in which issnes are joined and certified 
to the Court in Term, the Jndge makes an order to remand the proceed- 
ing to the end that an~endments may be made: I t  zcns held. that such 
order n a s  not appealable. L o f t z ? ~  2;. Rouse,  508. 

17 The rule is reiterated, that appeals nhich present for review only frag- 
ments of the case, instead of the case in its entirety, vi l l  not be enter- 
tained. 1V7itte v. C t l r ~ ,  511. 

18. So. vhere pending a reference. the defendant inored before the referee 
to make nen parties, which motion the referee certified to the Superior 
Conrt for its action, where the motion was allo~ved, and the plaintiff 
appeaied. the appeal was dismissed. I b i d .  

19. The Court reiterates the rule, that no exceptions mill he considered on 
appeal, except such as appear in the record and were made in the 
Conrt below. Pllipy5 I). Pcarre, 514. 

20 Where, in this Court, a reference is made to the Clerk to state an ac- 
count, an exception n7ill not be heard upon a motion to confirm the 
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report, which was not taken in the Court belov~, nor on the first hear- 
ing in this Court. Depriest v. Patter sou, 619. 

21. Although such exception cannot be talien, yet if the Court can see from 
the report, that it  acted under a misapprehension of the facts in the 
first hearing, it  mill ex mero motci modify its ruling, when i t  is plain 
that i t  will work great injustice. Ibid. 

22. The third clause of Sec. 412, does not allow the appellant to assign error 
for the first time in this Court. I t  regards the instructions of the 
Judge as excepted to, whether the exception is formally made a t  the 
trial or not. But such exceptions, if relied on by the appellant, must 
appear in the case stated; otherwise, lie cannot avail himself of them 
in this Court. Lytle c. Lytle, 322. 

23. The rule is again stated, that  exceptions must be specific, and directly 
point to the ruling alleged to be erroneous, or they will not be consid- 
ered, unless they be to the Judge's charge, \Then he undertakes to 
explain the law to the jury, and does so erroneously. T17illiunzs v. 
Jol~nston, 633. 

24. When there is no error apparent in  the record, this Court will not inter- 
fere with the judgment upon speculative reasoning as to how the jury 
arrived a t  their ~yerdict. Ibid. 

25. Esceptions must be talien, and the alleged errors assigned in the case, or 
they must appear in the record proper, specified with reasonable cer- 
tainty. Holly c. Ilolly, 639. 

26. Where no errors n7ere assigned in the case, and none appeared in the 
record proper, but it appeared that counsel for both sides had agreed 
that  all the papers in the cause should constitute the case on appeal, 
the case was remanded, in order that error might be properly assigned. 
Ib id .  

27. Where no exceptions  ere taken to the charge in the Court beJow, and it  
does not appear that the trial Judge has made an error in the law a s  
laid down to the j u r ~ ,  exceptions to the charge made for the first time 
in this Court, will not be considered. T17nre ?I. Sesbit, 664. 

28. Where the Judge admits evidence to which exception is made, and after- 
n-ards excludes it, and instructs the j n r ~  not to consider it, the excep- 
tion to such evidence will not be considered in this Court. State c. 
Gal/, 814. 

29. Where a nem7 trial is asked on the ground that  one of the jurors who tried 
the case became insane very shortly after the ~ e r d i c t ,  and so might be 
presumed to have been insane while acting as a juror, the matter is 
entirely within the discretion of the trial ,Judge, and cannot be as- 
signed as  error. State v. Rogcls,  860. 

30. An exception that the prosecuting attorney used improper language and 
arguments in his address to the jury. mill not be considered, when i t  is 
not made until after the rerdict was rendered. State v. Speaks, 866. 

31. The measure of punishment for an offense is within the discretion of the 
Judge, n-ithin the limits of the law: and it must also be matter of 
discretion whether he will hear a petition and evidence for change or 
modification thereof. State v. Willer, 902. 



32. I t  is the duty of the appellant to make up the case for the Supreme Court, 
so that  the errors are  distinctly pointed out, and if this is not done. 
they will not be considered. State  v. Gardner, 953. 

33. So, where the defendant assigned as error, that  the trial Judge laid down 
an abstract principle of law, which had no connection with the case, in 
a way to prejudice the prisoner, but the case on appeal did show to 
what the exception related, the Court refused to consider it. Ibid. 

34. Whether or not a severance will be allowed, and the prisoners a l l o ~ ~ e d  
separate trials, is a matter of discretion in the trial Judge, and its 
refusal cannot be assigned as  error. State  v. Gooch, 987. 

35. The rule is, that although the Court improperly refused to allow a chal- 
lenge for cause, yet if the jury is completed before the prisoner has 
exhausted his peremptory challenges, such refusal cannot be assigned 
as  error. Ibid. 

36. Permission to recall ~ ~ i t n e s s e s  and re-examine then1 is discretionary, and 
cannot be assigned as error. Ibid. 

APPEAL-FROM CLERK TO JUDGE 

1. Where an appeal is taken from a decision of the Clerk to the Judge, the 
Clerk should prepare and send up to the Judge a statement of the case, 
embracing all the material facts passed on by him, and copies of all  
papers 11-hich came before him. Bioolcs v. Austin,  222. 

2. Where, in special proceedings, the pleadings are  made up before the 
Clerk. and upon joinder of issues a re  certified to the Court in Term, the 
Judge bas power to allo~v amendments, or he may stay the trial and 
rernnnd the papers to the Clerk, in order that he may consider a motion 
to amend. Loftiir C. Rouse,  308. 

3. In  such case, an order remanding the papers to the Clerk, in order that 
he may hear a motion to amend the pleadings, to the end that an 
account should be taken, is interlocutory and does not impair a sub- 
stantiti1 right, and cannot be appealed from. Ibid. 

4. Where on appeal from an order or judgment of the Clerk, the Judge 
rnles that  there is error, i t  is the duty of the Clerk to proceed to enter 
the proper judg~nent without any formal order directing him to do so. 
Pattwsoiz u. TVadswortl~, 638. 

APPEAL-FRON JUSTICES O F  THE PEACE : 

1. Where, on appeal from a Justice of the Peace, the case was not docketed, 
because the fees for this service were not tendered or paid to the 
Clerk, but the Clerk did not demand his fees or notify the appellant 
that the appeal would not be docketed unless they mere paid; I t  ?!as 
held, no error to allow the appeal to be docketed two terms after the 
regnlar time. and as soon as the appellant was notified that this had 
not been done. Tlrest v. Regnnlds, 333. 

2. I t  is  iwtimated, that allowing, or refusing to allow, the appeal to be dock- 
eted, is discretionary with the trial Judge, and not the subject of 
reTien7 on appeal. Ibid. 

3. An appeal does not lie from an order of the Judge allowing an appeal 
from a Justice of the Peace to be docketed after the time allowed by 
the statute has expired. Ibid. 
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APPEAL-STATEMENT O F  THE CASE : 
1. iln appeal will not be dismissed because there is no statement of the case 

on appeal, because there may be error apparent 011 the face of the 
record. The proper motion, if there be no error apparent on the record, 
is to affirm the judgment. _McCoy v. Lassiter, 131; Brooks v. Austin,  
222. 

2. Any statement in the record is taken as true, and the Supreme Court will 
act on it, until i t  shall be modified in some proper may by the Judge 
~ h o  made it. Ibid. 

3. So, where i t  was stated in the record by the Judge who settled the case 
on appeal, that  i t  was agreed that the Court should make out the state- 
ment of the case, without notice to counsel. the Supreme Court will 
take i t  as true, and will not expunge the case from the transcript, on 
the affidavit of the appellee and his counsel that no such agreement 
was made. Ibid.  

4. When there is any evidence to go to the jury, this Court cannot pass on 
its sufficiency, and when the case on appeal states that  there was much 
eridence on the certain question introduced by both parties, this Court 
cannot say that there is no evidence to support the rerdict. Woodley 
v. Hassell, 157. 

,5. Where i t  appears that the notes of the trial have been lost, and the Judge 
certifies that  he cannot malie up the case on appeal without them, and 
the parties cannot agree on a statement of the case, and i t  further 
appears that the appellant is in no default in perfecting his appeal, a 
new trial will be granted. Bzcrto~z v. Green, 215. 

6. The statement of the case on appeal should clearly point out the alleged 
error with sufficient certainty for the appellate court to understand 
them and so apply its rulings. Bazrm v. Currituck Shooting Club, 217. 

7. Where, upon the lThole evidence, the Court intimates that the plaintiff 
cannot recover, and in deference to such opinion he submits to a non- 
suit and appeals, if the evidence is voluminous and complicated, the 
appellant must point out, in the statement of the case, the relations 
which one part of the evidence bears to another, and where he insists 
that one part of the evidence has a special effect, the view contended 
for by him should also appear in the case as  haring been called to the 
attention of the Court and denied, otherwise this Court will affirm the 
judgment. Greqo? y v. Forbes, 220. 

8. Where the appellant serves his case on appeal in apt time, and the appel- 
lee files objections to it, and the appellant a t  once notifies the Judge, 
and asks him to fix a time and place to settle the case on appeal, which 
the Judge fails to do, a certiorari will be granted to bring up the 
appeal. Hodges v. Lassitcr, 274. 

9. The third clause of Sec. 412 does not allow the appellant to assign error 
for the first time in this Court. I t  regards the instructions of the 
Judge as  excepted to, whether the exception is formally made a t  the 
trial or not. But  s ~ ~ h  exceptions, if relied on by the appellant, must 
appear in the case stated ; otherwise, he cannot arai l  himself of them 
in this Court. Lljtle v. Lyt le ,  522. 

10. Where no errors were assigned in the case, and none appeared in the 
record proper, bnt it appeared that  counsel for both sides had agreed 
that all the papers in the cause should constitute the case on appeal, 
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hPPEAIL-STATEMENT O F  T H E  CASE--Co?~tinzied 
the case was remanded, in order that  error might be properly assigned. 
Holly 2;. Holly, 639. 

11. Where there was a n  honest misunderstanding between counsel in regard 
to making up the case on appeal, and the case had not been made up 
when the case was reached in this Court, the record having been dock- 
eted without a case, and counsel for the appellant supposed that there 
was no necessity of printing the record until the case came up, but the 
appellee moved to dismiss, which mas allowed; I t  was held, a proper 
case to reinstate and allow the record to be printed. Regreher v. 
dnderso?~, 661. 

12. When i t  is suggested that  the case on appeal is inaccurately made out, the 
most that  the Supreme Court will do, is to remand the case, or award a 
certiorari, in order that the Judge. if he sees proper, may make the 
correction. State v. Gay, 821. 

13. The case on appeal must be accepted as conclusively true, when made ont 
by the Judge upon disagreement of counsel, and the Supreme Court 
will not grant a certiorari to force the Judge to make up a new case 
and insert matters therein, alleged by counsel to have been omitted. 
I b  td. 

14. The statement of facts. found by the Judge and sent up, must be accepted 
as true. State v. Xiller, 902. 

1.5. I t  is incumbent upon the appellant in all appeals, to send up a statement 
of the case, in which the errors of which he complains are set forth, 
and in the absence of such statement, the judgment below will be 
affirmed, as  a matter of course, unless there be some error found in the 
record, which it  is the duty of this Court to correct. State 2;. Powell, 
920. 

16. The rule that only such parts of the evidence should be set forth, a s  will 
enable the Court to pass upon the exceptions made, reiterated by the 
Court. State v. A l s t o ~ ~ ,  930. 

17. I t  is the duty of the appellant to make up the case for the Supreme Court, 
so that the errors are distinctly pointed out, and if this is not done, 
they will not be considered. State c. Gardner, 953. 

18. So. where the defendant assigned as error, that the trial Judge laid down 
an abstract principle of lam, which had no connection with the case, in 
a mty to prejudice the prisoner, but the case on appeal did show to 
what the exception related, the Court refused to consider it. Ibid. 

19. Exceptions will not be heard in  this Court as to the manner in which the 
case on appeal was made up. State a. Starnes. 973. 

20. The action of the Judge in settling the case on appeal, when the parties 
cannot agrpe, is final, and cannot be reviewed by the Supreme Court. 
State v. Gooch, 982. 

21. When counsel can agree upon a statement of the case on appeal, both in 
criminal and civil actions, the Judge takes no part  in its preparation, 
but when they cannot agree. the Judge settles the case on appeal, and 
does not merely adjust the differences between the appellants' case and 
the specific objections filed by the appellee. Ibid. 

22. Where i t  is made to appear to this Court, by proper evidence, that  the 
Judge has made a n  omission or mistake in the settlement of the case 
on appeal, this Court will give him a n  opportunity to correct it, or to 
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APPEAL-STATEMEKT O F  THE CASE-Continued 
modify an inaccurate statement; but where i t  appears that  a full 
hearing has been accorded, and the action of the Court has been care- 
ful and considerate, no occasion for interference is presented. Ibid. 

23. I t  is no objection to the objections filed by the appellee to the appellants' 
case, that  it is in the form of a counter-case, and not of specific objec- 
tions. Ibid. 

,IPPE,LL-I;NDERT,ZIiING ON : 

1. Where the record stated "plaintiff appealed. Kotice vTaived. Bond 
filed," which was signed by the Judge, i t  is a sufficient wairer in writ- 
ing of a formal justification of the bond, and the appeal will not be 
dismissed because the sureties do not justify in double the amount. 
M'f'g C'o. 2;. Barrett. 219. 

2 Where it appears in the record that the judgment appealed from was not 
entered until after the expiration of the term, and it  also appears 
~ inder  the signature of the Judge that  the undertaking on appeal was 
filed, i t  will be presumed that the Court, by consent, allowed the bond 
to be filed without regard to time. Ibid. 

3. This rule only applies mhen the entries a re  made by the Judge. No such 
presumption arises when they a re  made by the Clerk. Ibid. 

4. An appeal ~vi l l  be dismissed, when the surety on the undertaking only 
justifies in the amount, and not double the amount, thereof. State v. 
Roper, 859. 

SRBITRATION ASD AWARD : 

Where an agreement to submit a matter in controrersy in a pending action 
to arbitration, is not made a rule of Court, but in accordance with an 
independent agreement made outside of the action, the failure of either 
party to abide by the award, furnishes a new cause of action for the 
recover7 of damages a t  law, or for specific performance, in a proper 
case, in a Court of Equity. -Wetcalf v. G~ithrie. 447. 

An indictment for burning a mill, under The Code, Sec. 985, as amended by 
the Laws of 1885, ch. 66, need not allege that  the prisoner set fire to 
the mill n7ith the intent to injure some particular person. State v. 
Rogers, 860. 

ASSAULT AND BATTERY : 
1. The Superior Court has original jurisdiction of assaults and batteries : 

l s t ,  when a deadly m-eapon is used ; 2nd, mhen serious damage is done; 
3rd, when the offence was committed six months before the indictment 
was found, and no justice of the peace has taken cognizance of the 
offence. State 5. Cunninqham, 824. 

2. When the indictment is found in the Superior Court within less than six 
months after the offence is committed, and rerdict is rendered for a 
simple assault, the Court will proceed to judgment: but to gire juris- 
diction in such cases, the indictment mnst charge the offence to have 
been committed with a deadly weapon, and must also set forth the 
character of the weapon, or mnst charge that serious damage 11-as 
done, and set forth the nature and extent of the injury sustained. Ibid. 



ASSAULT AND BATTERY-Continued 
3. If these averments are  not made, and defendant pleads not guilty, and 

the jury find that the offence was committed less than six months be- 
fore the indictment was found, the indictment should be quashed; but 
if this fact is not so found, the Court would hare  jurisdiction of the 
simple assault and could pronounce judgment. Ibid. 

4. A simple assault, in which no deadly weapon is used, and no serious 
bodily harm done to the prosecutor, is within the jurisdiction of a 
justice of the peace. State v. Johnson, 863. 

5. In  convictions for simple assaults, where there is no intent to commit 
rape, and no deadly weapon used, and no serious bodily harm done, 
the punishment is limited to a fine of $50, or inlprisonment for thirty 
days. Ibid. 

6. So, where a defendant was indicted for an assault with an intent to com- 
mit rape, and agreed to a verdict for simple assault;  I t  was held, that 
the Superior Court had jurisdiction to pass sentence, but that i t  could 
not imprison for twelve months, and order the county commissioners 
to hire the prisoner out. Ibid. 

7. If a person, by such abusive language, or offensive conduct towards an- 
other, as  is calculated and intended to bring on a fight, induces that 
other to strike him, he is guilty, although he did not return the blow. 
State c. Fawring, 940. 

1. Where the by-law of an insurance company allowed the holder of a policy 
to designate the beneficiaries, by endorsing on the back of the policy 
the names of such beneficiaries. which endorsement was to be signed 
and witnessed; I t  was held, that a designation could not be made by 
the insured by merely writing the names of the beneficiaries in the 
blank prepared on the policies for that  purpose, but without signing it. 
Elliott v. Wlredbee, 115. 

2. The assignee of a judgment can maintain an action on i t  in his own name. 
illoore v. No?oelZ, 265. 

3. While judgments a r e  not treated as  contracts for all  purposes, they are  so 
treated for the purpose of distinguishing them from causes of action 
arising em delicto, and are not embraced in Sec. 177 of The Code, for- 
bidding the assignment of things in action not arising out of contract. 
Ibid. 

4. The equitable owner of bills, bonds and promissory notes can maintain an 
action on them in his own name, so the assignee of a n  unindorsed bond - 

or note may bring an action on it  in his own name. Kiff 2;. Weaver, 
274. 

6. The possession of an unindorsed negotiabIe note, payable to bearer, raises 
the presumption that  the person producing i t  on the trial is the right- 
ful owner thereof. Ibid. 

6. Any claim or demand can be transferred, and the assignee maintain an 
action on it in his own name, except when i t  is to recover damages for 
a personal i n j u r ~ ,  or for breach of promise of marriage, or when i t  is 
founded on a grant made void by statute, or when the transfer is for- 
bidden by statute, or when it  would contravene public policy. Pet ty  
v. Rousseau, 355. 
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7. The share of an infant in an estate in the hands of his guardian is capa- 
ble to being assigned, and when so assigned, the assignee and not the 
infant is the proper relator in an action on the guardian bond. Ibid.  

8. The transferree of a negotiable instrument after maturity, takes i t  sub- 
ject to all the defences to which it  was exposed when held by the 
transferror. Crl-ifin 6. Hastu, 438. 

ATTORNEYS : 

1. As a general rule, objections to comments of counsel, alleged to be an 
abuse of privilege, must be made before the case is given to the jury, 
in order that the Court may, by proper directions, prerent anx preju- 
dicial consequences. After rerdict the exception should not be enter- 
tained. Hollu c. Hollu, 94. 

2. There may, h o ~ e v e r ,  be instances where the abuse of privilege is so gross 
that it  n~i l l  become the duty of the Judge, ex  nzel-o mo tu ,  to interfere. 
Ibid.  

3. xotice to an attorney of.any matter relating to the business in which he 
is engaged for his client, is notice to the client. Hulbert IJ. Douglas, 
122. 

4. Where an attorney sold a note to a person who was occasionally his client, 
and such attornes, acting for the purchaser, investigated the title to 
the land on which the note was secured by a mortgage, and was after- 
wards employed by the purchaser to bring suit on, and collect the 
note; I t  was I~el(l ,  to be some evidence that the attorney was acting 
for the purchaser in the sale of the note. Ibid.  

5 .  There is a well recognized distinction between the negligence of a party 
and that of his attorney. The oniission of an attorney, retained in a 
cause, to perform his duty. makes a case of excusable negligence for 
his client. Tlri7ej/ v. Logan, 364. 

6. Where an administrator sold and ass ignd  a judgment due the estate of 
his intestate, for fifty per ce~tz inz  of its face value, and on the same 
day, the judgment debtor paid the assignee the entire amount due on 
the judgment, and i t  appeared that a t  the time of the assignment, the 
judgment debtor was solrent, and the judgment collectible; I t  was 
held,  gross negligence, and the administrator and the sureties on his 
bond were liable for the full amount of the judgment. Grant c.  Reese,  
720. 

7. In  such case, it  is no justification to the administrator that  the counsel 
for the nest-of-kin authorized such sale, unless the counsel has express 
authority from his client to do so. Ibid.  

8. When it is stated in the order, that the motion is heard "as  on afidavit." 
the implication is. nothing else appearing, that all the parties consented 
to accept the facts as if stated under oath. E m e q  1;. Hardee,  787. 

9. I t  is within the power of counsel to consent that  the Court might hear 
and consider the facts as  if stated in a n  affidavit. Ibid.  

10. Abuse of pri17ilege in the argument to the jury, is never ground for a new 
trial, except when it  is gross, and probably injured the complaining 
party, and was not properly checked by the trial Judge. S ta t e  IJ. 

Rogers, 860. 
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11. Counsel have a right to argue the law as  well the facts to the jury, and in 
doing so, they may read adjudged cases, but the facts contained in 
such cases cannot be commented on as the facts of the case on trial. 
Ntatr C. Potcell, 965. 

12. ,In exception that counsel abused his privilege in his address to the jury, 
will not be noticed in this Court, when not made in apt time. Ibid.  

BILL O F  LADING : 

I11 an action a g a i n ~ t  a comnlon carrier for injury to property while in tran- 
sit, the bill of lading and manifest. showing that the property was 
received by the defendant in good order, is prima facie el-idence 
against the defendant, but i t  is not conclnsire, and may be rebutted. 
Bwrxell  C. T7le Railroad Co., 451. 

T h e r e  the offence charged was the sending a letter ~ ~ n d e r  Sec. 989 of The 
Code, and the letter TTas set out in the indictment, from mhich it is 
deducible by necessary implication, that the defendant threatened to 
indict the prosecutor for an offence punishable by imprisonment in the 
peni tent iar~.  with a riew and intent to extort money; Held, that  a 
criminal offence is sufficiently charged, and the indictment should not 
be qnashed. Statc  v. Rarper.  936. 

BOSA NOTABILIA : 

1. Dona notabilia, consists of any obligations due to the intestate's estate, 
which are recoverable by action. Grant 1;. Rogers, 755. 

2. Where a party died domiciled in Virginia, but administration was granted 
in this State, and an administration bond giren, such administration 
bond is sufficient bo t~a  wotabilia to warrant the issue of letters of 
administration in this State. Ibid. 

BOND : 

I .  Where the subscribing witness to a bond is dead, eridence of his hand- 
writing is admissible to prove the execution of the bond, and it  is for 
the jury to say ~rhether  or not the bond 71-as executed. dngier v. 
Horcnrd. 27. 

2. Where a note is under seal, the holder need not s11o~~ any consideration. 
Ibid.  

3. A donatio cawsc~ nzortis is a conditional gift, depending on the contingency 
of expected death. To constitute a do~iat io  calisa nzo? t is ,  i t  must ap- 
pear that  the gift was made in view of the donor's death, that it  is 
conditioned to take effect only on his death by his existing disorder, 
and there must be a clelirery of the subject of the donation. Kiff .c. 
Weaver .  274. 

4. The equitable owner of bills, bonds and pro miss or^ notes can mailitain an 
action on them in his own name, so the assignee of an unindorsed bond 
or note may bring an action on it in his own name. Ibid. 

5 .  The possession of an unindorsed negotiable note payable to bearer, raises 
the presumption that the person producing i t  on the trial is the rightful 
owner thereof. Ibid. 
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6. Bills, bonds and promissory notes and all other evidences of debt although 
payable to order and not endorsed, may be giren as dolzatioues causu  
mor t i s .  and the donee may sue on them in his own name. Ibid.  

7. Where a bond secured by a mortgage is given as  a d o m t i o  causa mor t i s ,  
the mortgage goes v i th  the bond even without a formal transfer of the 
security. Ib id .  

8. Where a bond was clated in Sor th  Carolina, but had no specified place of 
payment; I t  w a s  he ld ,  that  i t  was gorerned by the usury laws of this 
State, and it  is immaterial that  the pleadings admit that the bond 
was delivered in Virginia. Moi ris u. Hockadall ,  286. 

9. I f ,  in such case, it  had appeared that  the bond was given for goods pnr- 
chased in Virginia, the rule would hare been different. Ib id .  

10. I t  requires the assent of both parties to make a contract. So. when a 
debtor pays a sum supposed by him to be the balance due on his bond, 
and the creditor refuses to give up the bond, but says that  he will 
credit the amount paid, it  does not amount to a compromise and satis- 
faction of the bond, although the debtor intends i t  as such. Icing v. 
Phi7lips, 5.55. 

11. An action cannot be maintained on a new promise to pay a debt secured 
by a bond, while the bond is still in force. Ib id .  

12. Under the law as  i t  was prior to 1868, the presumption of p a ~ m e n t  of a 
bond, raised by the lapse of ten years after its maturity, mas an arti- 
ficial presumption of fact, raised by the law, to be acted on by the jury, 
aild was not created by any statute. Long v. Clegg, 763. 

13. This presumption is not one of law, but of fact, and may be rebutted by 
showing that no payment was in fact made, or such other circunl- 
stances as  are  sufficient in law to remove the presumption. Ibid.  

14. The presumption is founded on the remissness of the creditor in suing, 
and the inference that his reason for not suing is, that  the debt has 
been paid, and where there is a positive inability to sue for a part of 
the ten years. such part should not be counted. Ib id .  

15. So, where a debtor died after the bond was due and the presumption had 
begun to run, and no administration was had on his estate for some 
years ; I t  w a s  he ld ,  that the time during which there was no admin- 
istration must be eliminated, and only the time during which there ~ v a s  
a person iic esse to sne could be counted in com~~ut ing  the ten years. 
Ib id .  

BOUNDARY : 
1. Where a wrongdoer's possession of land is so limited in area as to afford 

a fair  presnml~tion that  he mistoolc his boundaries, and did not intend 
to set up a claim within the lines of the other party's deed, it  is a 
proper ground for presuming that the possession is not a d ~ ~ e r s e .  King 
G. W e l l s ,  344. 

2. So, where the line vTas a long one, running orer a mild, mountainous 
ridge, and the defendant had possession of less than a quarter of an 
acre, such possession was no evidence of an adrerse possession of the 
entire lappage, in the absence of any evidence of a knowledge by the 
adrerse party of such possession. Ib id .  



3. Where a deed conveying a large body of land contains the following 
words : "including all lands not heretofore sold," and a portion of the 
tract covered by the calls of the deed had been sold, such deed is not 
color of title to the tract previously sold, although embraced in its 
calls, and possession for seven years under it  by the grantee will not 
give a good title. I b i d .  

4. In such case, the tract previously sold is as  much excluded from the oper- 
ation of the deed, as if expressly excluded by metes and bounds. I b i d .  

1. In  an action for damages under the statute for wilfully firing the defend- 
ant's moods, by r h i c h  the plaintiff's woods were burnt, (The Code, 
Secs. 52 and 5 3 ) ,  the setting fire to the woods without notice, is the 
ground of the action, and by a waiver of the notice, the plaintiff will 
lose his cause of action under the statute. L a m b  9. Sloan, 334. 

2. I f ,  in such case, the firing of the woods was necessary, as for instance, 
for the protection of the defendant's property, no cause of action for 
damages arises under the statute. I b i d .  

3. The wairer of notice in such case, does not affect the cause of action for 
the penaltr prescribed in the statute. nor is it  any defence in an indict- 
ment for the misdemeanor. I b i d .  

4. In  actions for damages under the statute, the defendant cannot show 
that he used reasonable care in firing his woods, and reasonable dili- 
gence to prevent the fire from damaging adjoining woodlands. If he 
fails to give the statutory notice, and damage ensues, the cause of 
action is complete. I b i d .  

5. I t  is no defence to an action for damages under the statute, for the de- 
fendant to show that  the plaintiff has already recovered the penalty 
imposed by the statute, and in addition thereto, that  he had been 
indicted for the misdemeanor. I b i d .  

6. Where the defendant in such case admits that  he set fire to his woods 
without giving the statutory notice, nothing else appearing, the law 
presumes that  he did it  wilfully. I b i d .  

BURNT RECORDS : 
1. Where records have been burned or destroyed, the entries in the bound 

volumes containing the minutes of the Court are  admissible in eri- 
dence, to establish the regularity of the proceedings. H a r e  v. Hollo- 
m a n ,  14. 

2. Where land has been sold under a decree of Court, and the records have 
been destroj-ed, the recitals in the deeds are evidence of the regularity 
of the proceedings. I b i d .  

CASCELLATION : 
Where it  is found by the jury that a mortgage executed by husband and 

wife, of the wife's property, T i m  obtained by duress practiced on the 
f eme,  i t  is error to cancel the instrument entirely, but i t  should still 
be left operative as  to the husband's interest. T a r e  v. ATesbit, 664. 

CASE SGREE'D : 
Where it  mas agreed by counsel that the .Judge in the Court below might 

decide from the pleadings, admissions, and inspections of a n  account 
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offered in evidence, whether the plaintiff mas entitled to judgment; 
I t  w a s  held, in effect, submitting the case as a "case agreed." G r a ~ i t  
w. Hz~gkes ,  2.31. 

CAUSE O F  ACTION : 
1. The Court cannot, except by consent, allow an amendment m-hich changes 

the pleadings, so as to make it substantially a new action. but an 
amendment which only adds to the original cause of action is not of 
this nature, and may be allowed. E l g  v. E a r l y ,  1. 

2. In an action to recover land, the Court may allow an anlendment so as  to 
set up a mistake in a deed. Ib id .  

3. An action to recover the possession of land, and to correct a mutual mis- 
take in a deed for the same land executed by the plaintiff to the de- 
fendant, constitute but one cause of action. Ib id .  

4. Where a distinct cause of action is allowed to be inserted in a complaint, 
by amendment, i t  is tantamount to bringing a new action, and the 
statute of limitation runs to the time when the amendment is allowed; 
but this rule does not apply when the new matter allowed by the 
amendment constitutes a part  of the original cause of action. Ib id .  

.5. The plaintiff must allege his cause of action in the complaint, and he 
cannot recover on a cause of action set out in the pleadings of his 
a d ~ e r s a r y .  W i l l i s  v. Braitch,  142. 

6. In some cases, a defective statement of a cause of action may be aided by 
the admissions in the answer. Ib id .  

7. Where the cause of action set out in the complaint, was that  the defend- 
an t  had torn out certain gas fixtures and damaged certain furniture, 
and so deprived the plaintiffs of the use of a certain house, the plain- 
tiff cannot abandon these causes of action and recover for a breach of 
the terms of the lease for the house. Ib id .  

8. Where the cause of action set out in the complaint, was several judg- 
ments rendered by a justice of the peace, each for a less sum than tmlo 
hundred dollars, but aggregating more than that  sum;  I t  tcas he ld ,  
(1) That  the causes of action mere properly joined ; and ( 2 )  That the 
Superior Court had jurisdiction. Moore 1;. Xowell, 265. 

9. Although i t  is more orderly to state each cause of action in a separate 
and distinct allegation, yet if i t  fully appear from the complaint what 
each demand is, the failure to do so is not ground of a demurrer. Ib id .  

10. Where a complaint alleges that a judgment debtor demanded his personal 
property euemptions in apt  time, but that the sheriff failed and refused 
to allot it  to him, and afterwards sold the property and applied the 
money to executions in his liands, i t  sufficiently alleges a breach of 
the bond, and a motion to dismiss because the complaint does not state 
facts sufficient to constitute a cause of action, was properly refused. 
Scott v. K e n a n ,  296. 

11. A cause of action which occurred after an action was instituted, cannot 
be interjected in the pending action by a supplemental complaint, 
although it  relates to the subject matter of the pending action. Metcalf  
w. G u t h r i e ,  447. 

12. Where the plaintiff purchased a bond, executed by two obligors, and a t  
the vendor's request executed to him a covenant not to sue one of the 
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obligors, which corenant he was assured by his vendor would not 
operate as  a discharge of the other obligor, and afterwards fearing 
that  it  would so operate, brought a n  action to have such covenant 
cancelled; I t  ~ c a s  held, that the complaint did not state a cause of 
action. Sawdlin v .  W a r d ,  490. 

CAVEAT : 
1. The filing of a caveat to the probate of a will does not prevent the esecu- 

tor, upon giving the bonds prescribed by the statute, from proceeding 
in the collection of debts due the testator. The Code, Secs. 2158, 2159, 
2160. Hughes v.  Hodges, 56. 

2. Where, upon an issue of devisavit vel non,  the jury found a certain script 
to be the will, and the Judge ordered that  the finding of the jury, 
together with a copy of the judgment, should be certified to the Clerk 
of the Superior Court, in order that  he might proceed, etc.; I t  was  
11eld. to be informal. In such case, the probate is in the verdict, and 
the judgment so declaring should direct the remission of the transcript 
in which the script is contained, with the original script, if among the 
papers, to the end that they may be recorded and filed, and other 
necessary proceedings had. Bryan  v. Moring, 687. 

3. A receil-er cannot be appointed in a proceeding to establish a will. Brljan 
v. &f oring, 694. 

C E R T I O R A R I  : 
1. Where it appears that the papers had been taken from the Clerk's office, 

to enable the trial Judge to make up the statement of the case on 
appeal, but had not been returned in time for the appellant to get the 
transcript to this Court in time, a cet+tiorari will be issued to bring up 
the appeal. Seal) v. Parhorough, 291. 

2. The Court papers should not be taken from their proper places, and the 
practice of removing thein leads to confusion and delay. Ibid. 

3. Where the appellant sen-es his case on appeal in apt  time, and the appel- 
lee files objections to it, and the appellant a t  once notifies the Judge, 
and asks him to fix a time and place to settle the case on appeal, which 
the Judge fails to do, a certiorari will be granted to bring up the 
appeal. Hodgex 1;. Lassiter, 294. 

4. d wrt iorar i  in lieu of an appeal, will not be granted when applied for 
after the Term to which the appeal should have been brought has 
espired. S o r m a n  v. Snow,  431. 

5. When it  is suggested that  the case on appeal is inaccurately made out. 
the most that the Supreme Court will do, is to remand the case, or 
award a certiorari, in order that  the Judge, if he sees proper, may 
make the correction. State  v .  Gay,  821. 

6. The case on appeal must be accepted as  conclusively true, when made out 
by the Judge upon disagreement of counsel, and the Supreme Court 
will not grant a certiorari to force the Judge to make up a new case 
and insert matters therein, alleged by counsel to have been omitted. 
Ibid.  

7 The statement of the case made out by the Judge must be accepted as  
absolutely true, and a certiorari will not be granted to have it  cor- 
rected, except a t  the instance of the trial Judge. State  2;. Hiller, 902. 
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8. Where it  is made to appear to this Court. by proper evidence, that the 
Judge has made an omission or mistalie in the settlement of the case 
on appeal, this Court \Till give him an opportunity to correct it ,  or to 
modify a n  inaccurate statement; but where i t  appears that a full 
hearing has been accorded. and the action of the Court has been care- 
ful and considerate, no occasion for interference is presented. S t a t e  
v. Gooch.  982. 

CHALLENGE: TO THE ARRAY: 
1. A challenge to the array can only be talien, when there is partiality or 

misconduct in the sheriff, or some irregularity in making out the list. 
S t a t e  v. S p e a k s ,  865. 

2. Where the sheriff returned to a writ for a special v e ~ ~ i r e  that he had not 
summoned one of the jurors because he was dead, and that  he had not 
summoned three others, because they could not be found; I t  w a s  held,  
no ground for a challenge to the array. Ib id .  

3. Where i t  appeared that  the county commissioners had not revised the 
.jury box a t  the last September meeting, and it also appeared that the 
jury boxes were not liept locked, and were kept in a place easily acces- 
sible to unauthorized persons ; I t  w a s  he ld ,  no ground of challenge to 
the arrax. S t a t e  1;. Hens ley ,  1021. 

4. The fact that  one person clra~vn on the special aelzire mas dead, and that 
another had removed from the county, before the time when the com- 
missioners should have rerised the jury bos, is no ground for a chal- 
lenge to the array. Ib id .  

5. d challenge to the arraF must be for some cause which affects the integ- 
rity and fairness of the entire panel, as  partiality or unfairness in the 
person whose duty it was to select the panel. Ib id .  

CHARTER : 
1. Where the charter of a corporation authorizes i t  to purchase land for 

some specified purpose. in the absence of evidence, it will be presumed 
that  any land purchased by it, was acquired for the purposes author- 
ized by the charter. J fa l le t t  2;. S i m p s o n ,  37. 

2. h railroad company has the right to enter upon and talie possession of 
land before payment to the owner, which is needed in the building of 
its road, when i t  is authorized by its charter to do so. Railroad v. 
dlcCashx11, 746. 

3. Where a remedy is given to the land-owner in the charter of the company, 
for getting compensation for land taken for the use of the corporation 
under its charter, the land-owner must pursue this remedy, as the 
statutory remedy, by implication, takes away that a t  common law. 
Ibid.  

4. 9 stipulation in the charter of a railroad corporation, that  all claims for 
damages for  land taken by the corporation, must be made xaithin t ~ v o  
years, is a positive statute of limitations, and bars ail claims not made 
\vithin that  time, when the parties are  s u i  juris. Ib id .  

5. Where the charter of a railroad corporation provided, that  if the olvner 
did not apply within two years to have the damage assessed, caused 
by the use and occupancy of land talcen by the corporation, they should 
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forever be barred from recovering said land; I t  was  he ld ,  that  the 
presumption of a conreyance arose from the act of taking possession 
and building the road and the owner's failure within the two Fears to 
take steps to have his damages ascertained. Ib id .  

6. Where the charter provided that the title to condemned land should re- 
main in the corporation as  long as  i t  was used by such corporation, 
but when it ceased to be so used, i t  should revert:  I t  was  he ld ,  that  
under the charter, the corporation was not required to use every part 
and parcel of the condemned land a t  once, and a permissive use of a 
portion of such land, does not deprive the corporation of the right to 
take possession of the land, when needed for purposes of the corpora- 
tion. Ib id .  

7. The charter of the town of Durham, (Private Acts 1874, chap. 110,) does 
not authorize the commissioners to  prescribe imprisonment as a pun- 
ishment for a riolation of a town ordinance. I t  only authorizes im- 
prisonment, if the party offending fails to pay the penalty incurred, 
vhen judgment therefor is obtained against him. S t a t e  v. C r e n s h a w ,  
877. 

8. Nor does the general statute in relation to "Towns and Cities," authorize 
imprisonment for violation of such ordinance. I t  provides that  the 
comn~issioners of towns may enforce their by-laws and regulations, 
and compel the performance of dutied imposed, by suitable penalties, 
by which is meant pecuniary penalties, to be paid because of some 
default or riolation of law. Ib id .  

CLAIM AND DELIVERY : 

1. Where, in an action of claim and delivery before a justice, i t  appears that  
the value of the property exceeds fifty dollars, i t  a t  once ousts the juris- 
diction of the justice, and the plaintiff cannot confer jurisdiction by a 
remi t t er .  S o ~ i l l e  c .  Detc, 43. 

2. Where. in an action of claim and delivery begun before a justice, the jury 
founcl the value of the property to  be over fifty dollars, but that  the 
plaintiff mas entitled to the possession ; I t  tcas he ld ,  that  the justice 
had no jurisdiction and the action should be dismissed and the prop- 
erty restored to the defendant. I b i d .  

3. Where a landlord brought an action before a Justice of the Peace to 
recover the sum of eighty dollars, alleged to be due upon a contract for 
rent, and ancillary thereto procured an order for the seizure and de- 
livery to him of certain crops of greater value than fifty dollars ; H e l d ,  

(1) .  The question of the jurisdiction of a Justice of the Peace is determined 
by the sunimons and complaint, especially the former. Morris z;. 
O'Br inn t ,  72. 

(2) .  The order for the seizure and delivery of the property was coram non 
judicc, but did not oust the jurisdiction of the Court over the cause of 
action. Ib id .  

4. Strictly spealiing, there is no such action under The Code as  "claim and 
delivery." The action is for the recovery of a specific chattel, and the 
delivery of the chattel is a provisional remedy, ancillary, but not essen- 
tial to such action. If the plaintiff see fit, delivery of the chattel may 
be waived, and the action prosecuted to recover possession of the chat- 
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tel, as in the old action of de t inue ,  or to recover the ralue of the prop- 
erty, as  in t rover  or trespass.  W i l s o n  v. Huglzes, 182. 

3. In an action for the specific recovery of a horse, the defendant pleaded 
as  a counter-claim, that the plaintiff sold the horse to the defendant. 
and, a t  the time of the sale, warranted that  he was sound, which war- 
ranty was false, in consequence of which the defendant had been 
damaged ; H e l d ,  that  the counter-claim arose out of the transaction set 
out in the complaint, and was properly pleaded as  a counter-claim. 
Ib id .  

6. In  a n  action for  the specific recovery of a chattel, i t  is proper to submit 
an issue ascertaining the value of the chattel a t  the time the plaintiff 
sold it  to the defendant. TVilson v .  H u g h e s ,  182. 

CLERK OF THE SUPERIOR COURT: 
1. When an issue of law is joined in a special proceeding, i t  is the duty of 

the Clerli to  transmit it to the Judge for his decision. Jowes v. Deserw, 
32. 

2. It is the duty of the .Judge to decide the question thus presented, and to 
transmit his decision in writing to the Clerk, who will then proceed 
with the special proceeding according to law. Ib id .  

3. I t  is irregular for the Judge in making his decision to order the Clerk to 
place the proceeding on the docket of the regular Term for trial-it 
being the duty of the Clerlr to do this without such order when an issue 
of fact is joined. Ib id .  

4. When an issue of fact is joined in such proceeding, or issues of both fact 
and law, i t  is the duty of the Clerli to place the proceeding on the 
docket of the trial Term, for trial. Ibid.  

.5. When the issues of both fact and law are decided, the Clerli proceeds to 
give all  other orders and judgments as  and for the Court, these orders 
and judgments being regarded as  made by the Court through its proper 
officer. Ih id .  

6. The Clerk has no right to take a verdict, unless specially authorized by 
the Court. W a r d e n  v. M c K i n u o n ,  378. 

7. Where on appeal from an order or judgment of the Clerlr, the Judge rules 
that  there is error, i t  is the duty of the Clerli to proceed to enter the 
proper judgment without any formal order directing him to do so. 
P a t t e r s o r ~  v. W a d s w o r t h ,  538. 

8. Where an application was filed to remove an administrator, and no an- 
swer having been filed, the Clerk refused the motion, and on appeal the 
Judge reversed the order and removed the case, the Clerk has power 
to allom- an answer to be filed. Ib id .  

9. When a special proceeding comes before the Clerk, i t  is his duty to trans- 
fer the matter, if issues of fact a r e  joined, to the civil issue docket, in 
order that  the issues may be tried by a jury. BI- i t ta in  v. Mul l ,  695. 

30. In such case, when the issues a re  tried, i t  is the duty of the Clerk to pro- 
ceed a t  once to act upon the case, without waiting for any order of the 
Judge. Ib id .  

11. So, when certain issues of fact were joined in a special proceeding, which 
-were carried to the civil issue docket and tried, and a t  a subsequent 
term the plaintid moved before the Judge in Term for an order afford- 
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ing the relief demanded which was refused, and on appeal this order 
mas affirmed, on the grouild that  i t  mas the duty of the Clerk to pro- 
ceed; and when the certificate went down, the Clerk entered a judg- 
ment refusing the relief, on the ground that  he could only act under 
an order of the Judge, which on appeal to the Judge, was affirmed; 
I t  was Iield. to be error, as  the Clerk should have proceeded to act on 
the merits of the case, just as  if there had been no appeal. Ib id .  

CODE : 
Section .52, 

53, 
132, 
133, 
136, 
137. 
139, paragraph 1, 
I X ,  
177, 
196, 
197, 
209, 
233, 
244, 
251, 
254, 
9--  
-35, 

266, 
2.57, 
267, 
269, 
270, 
272, 
273, 
274, 
276, 
283, 
321, 
333, 
334, 
338, 
338, paragraph 1, 
344, 
343. 
393, 
398, 
411, paragraph 3, 
412, paragraph 3, 
413, 
416, 
417, 
420, 
421, 
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Co;\IMISSIOsS : 

1. A gwardian will be allowed commissions, although he uses his ward's 
money in his business, if he makes regular returns, so as  to show a t  all  
times nThat, amount is due his ward. C a w  v. Askew, 194. 

2. Where the sum received was $10,000, and there was no trouble or litiga- 
tion connected r i t h  the estate, a commissioll of two and one-half per 
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cent. on receipts, and five per cent. on disbursements \\-as allowed. 
Ibid.  

3. An administrator or executor is not entitled to commissions under all  
circumstances, but he must have earned them by an honest and just 
discharge of his duty, and it  must appear that the receipts and espen- 
ditures hare been fairly made, in the course of the administration. 
G m u t  n. Reese ,  720. 

4. Where a n  administrator failed to file any inrentory or annual accounts 
of his administration, and it  appeared that he had been guilty of gross 
negligence and want of care in his management of the estate, he is not 
entitled to commissions. Ibid. 

COMMON CARRIER : 
1. In  a n  action against a common carrier for injury to property while in 

transit, the bill of lading and manifest showing that  the property was 
recelved by the defendant in good order, is prima facie eridence against 
the defendant, but it  is not conclusive, and max be rebutted. B w w e l l  
v. TIE R a ~ l r o a d ,  431. 

2 I t  is not negligence for a railroad company to place freight, liable to be 
injured by water, on an open flat car, when the size of the box in which 
i t  is packed renders i t  impossible to put i t  in a box car, and precau- 
tions a re  taken to protect the property from the weather. Ibid. 

3. When the allegation of negligence is that  the property IYas injured by 
m-ater while in transit, eridence is admissible that  no rain fell while 
the property n a s  on the defendant's road, and that the car on which 
it  lTas being transported mas not allowed to be stopped near any water 
tank. Ibirl. 

COMPLAINT : 
1. The plaintiit must allege his cause of action in the complaint, and he 

cannot recover on a cause of action set out in the pleadings of his 
adversary. W7111is 2%. Branch, 142. 

2. In  some cases. a defective statement of a cause of action may be aided by 
the admissions in the ansxer. Ibid. 

3. Where the cause of action set out in the complaint, was that the defend- 
ant  had torn out certain gas fixtures and damaged certain furniture, 
and so deprired the plaintiff of the use of a certain home, the plaintiff 
cannot abandon these causes of action and recover for a breach of the 
terms of the lease for the hoube. Ibid. 

4. I n  a n  action for damages against a railroad company for an injury caused 
by furnishing defective machinery to a servant, i t  is unnecessary to 
formally allege notice of such defect in the complaint. r\.hen facts are  
siatecl from n-hich the Iaw will imp17 notice. TT'arner u. T h e  Razlroad, 
250. 

9. In  such case. the complaint need not allege that the intestate left next-of- 
Bin. Ibld.  

6. I t  is sltfiicient if the complaint states facts sufficient to shon that a legal 
wrong has been done b j  the defendants, for which the law will afford 
redress. JicF:lu-ee v. Blnckzcell, 261. 

7. In  an action for slander of title to a trade mark, when the i n j u r ~  is not 
so much the defamatory words, but vTas occasioned by positive acts 

29-94 896 
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and threats, by which the customers of the plaintiff were deterred from 
trading with him: It leas hcld, error to non-suit the plaintiff, because 
the complaint did not set out the actionable words. Ib id .  

8. An action cannot be maintained on a new promise to pay a debt secured by 
a bond, while the bond is still in force. 1Cin.g c. Phi l l ip s ,  565. 

9. Where an action is brought to enforce payment of a bond, and a new 
promise is relied on to rebut an alleged compromise and satisfaction, 
the complaint should declare on the bond, and the new promise be 
relied on to rebnt the compromise. I b i d .  

10. Although the allegations in a complaint are  indefinite, yet if i t  contains 
facts sufficient to give the defendant such information as  mill enable 
him to intelligently malie his defence, the complaint is not demnrrable. 
If necessary. the Court mill order the plaintiff to make the allegation 
more specific. S n n c e  v. T h e  R a i l r o a d ,  619. 

11. A necessary allegation which has been omitted from the complaint, is not 
supplied by pleading over to the merits. ST'ilsovc, v. Lineberye? ,  641. 

12. The eridence introduced by the plaintiff must conform to his proofs. So, 
where in his complaint, the plaintiff alleged that  he mas seized of cer- 
tain lands in fee, and the evidence shonTed that be was only entitled to 
a life estate, he is not entitled to recorer, in this state of the pleadings. 
B r i t t a i r ~  v. DaltieTe, 581. 

13. Where the plaintiff's deed was for a life estate only in the locvs in q u o ,  
with his brothers and sisters, some of whom died without issue ; I t  zoas 
I l ~ l d .  that  he could reco~-er the entire tract, under an allegation in the 
complaint that he  as seized in fee: the interest which descended to 
him from his deceased brothers and sisters being sufficient to support 
the action. l b i d .  

1. I t  requires the assent of both parties to make a contract. So, when a 
debtor pays a sum supposed by him to be the balance due on his bond, 
and the creditor. refuses to give up the bond, but says that  he \?-ill 
credit the amount paid, it  does not amount to a compromise and satis- 
faction of the bond, a l t h o ~ g h  the debtor intends it as  such. K i n g  v. 
P71illips, .555. 

2. An action cannot be maintained on a new promise to pay a debt secured 
by a bond, while the bond is still in force. I b i d .  

3.  Where an action is brought to enforce payment of a bond. and a n m  
promise is relied on to rebut an alleged compromise and satisfaction, 
the complaint should declare on the bond, and the n e x  promise be 
relied on to rebut the compromise. I b i d .  

1. Where a testator derised land to one of his sons, provided he should 
maintain his mother comfortably during her life, the support of the 
mother is a charge upon the rents and profits of the land, and not a 
condition, the non-observance of xhich will defeat the devise U i s e n -  
I~etrue? v. Ni f fo~-d ,  692. 

2 .  Where, in such case, upon the death of the derisee, the person  rho was 
to be supported m-as taken charge of by the plaintiff, who receired all 
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the rents and profits of the land for that purpose; I t  was held, that  
the plaintiff could make no further claim on the land, under the will. 
Ibrd.  

CONDITIONAL SALE : 
1. I t  is not sufficient to designate a contract b ~ -  a certain name, in order to 

gi\-e it a particular efYect. I t  must contain constituent elements for the 
purpose intended. Enzpm Drill Co. v. AZlison, 648. 

2. Where it appeared from the terms of a contract, that  the intention r a s  to 
appoint an agent to sell certain goods, although the contract is termed 
a conditional sale, the contract will be interpreted as making an 
agency, and need not be registered. Ib id .  

COXFEDERATE MOKEP : 
1. Where a fund \\-as paid to an administrator in Confederate money, out of 

which fund he makes payments to the distributees ; I t  was 7r eZd, that 
it would be unjust to apply the scale to the amount received by the 
administrator, hut not to apply i t  to payments made out of the very 
fnnd to the distributees. Depriest v. Patterson. 510. 

2. Where an administrator received into his possession certain slares be- 
longing to the estate of his intestate, he, and the sureties on his bond, 
a re  liable for their hire received by him, in the same manner as fo r  the 
hire or price of other chattels so received. Grant v. Reese, 720. 

3. In  such case, ~vhere the slaves nere  hired in 1863 and 1864. and the ad- 
ministrator used reasonable diligence in hiring them and collecting the 
hire, if the same was paid in Confederate money, and the administrator 
kept it  apart and separate, as  part of assets of the estate, and i t  was 
lost by the results of the \nu-. the administrator is not liable. I b i d .  

4. In  such case, in the absence of evidence of the amount of hire mhich the 
administrator actually received, he should be charged with the reason- 
able hire of the slaves in Confederate money. and this amouilt should 
be scaled, in the same manner a s  if he had converted the Confederate 
money received from such hiring. I b i d .  

5. I t  is a l~ublic fact, of which the Courts take judicial notice, that  there 
\ \as  no currency in this State during the years 1863 and I S M ,  except 
Confederate money, and that ordinary business transactions were 
almost uniformly discharged by that currency. Ibrd.  

6. Where one used Confederate money, not his olvn, he must account to him 
~vhose money he used, for its value in gold, ~v i th  interest thereon I b i d .  

CONSIDERATION : 
1. Where a note is under seal, the holder need not shorn any consideration. 

h t c / ~ e ~  o. Hou'al-6, 27. 

2. When the illegal consideration enters into and forms a part of one entire 
and incllvisible consideration, or if there be several stipulations in the 
contract, some legal, and some illegal, the entire contract is void. 
G? r fZiu 2' Hastu. 438. 

3. A contract to indemnify a public officer for doing an act which he ought 
to do is valid ; one to indemnify him for doing an act ~vhich he ought 
not to do, or for omitting to do an act which he ought to do, is void. 
I b i d .  
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4. The near relationship of the parties furnishes a sufficient consideration, 
if one mts  necessary: and acceptance of the trust by the trustee fur- 
nishes a consideration for its enforcement against him. Egerton v .  
Cnrr, 648. 

COKSOLIDATION : 
1. Exception to an order for the consolidation of actions must be talien at  

the time the order is made. Jones v. Jones,  111. 
2. The order in which consolidated actions shall be tried is within the dis- 

cretion of the Judge, and not reviewable in the Supreme Court. I b i d .  

1. Where t ~ o  or more conspire to do a n  un la~r fu l  act, although the act be 
done by one, yet they are all equally principals. So when tn-o persons 
Irere engaged in piirsuit of an unla1~-ful act, the two having the same 
object in riew, and in pursuit of that  common purpose, one of then1 
takes life, under such circumstances as  makes it  murder in him, it  
amounts to murder in the other, also. State  T .  Goock, 987. 

2. If two persons seek another, and under the pretense of a fight, conspire 
to stab him, and in the fight he is killed, it is murder, no matter what 
the prorocation may be, after the fight has commenced. I h i d .  

1. An act ~ h i c h  changes the remedy of the creditor is not unconstitutional, 
if it gives him another equally efficacious. TT7illinnrs v. TT7eacer, 134. 

2. Where a reference is by consent, the parties n a i r e  the right to hare any 
of the issues of fact passed on by a jury. Where the reference is com- 
p n l s ~ r y ,  the excepting party has the right to have all issues of fact 
~rlriclt arise out tlie gleadl~tys.  submitted to a jury, but not the questions 
of fact which arise on exceptions to the findings of fact b j  the referee. 
Cat r v Llsh.c~c, 194. 

3. Before the Xarriage Act (The Code, Sec. 1826, Laws of 1871-72, ch. 103, 
sec 17,) a married nonian could charge her separate estate, for her 
personal benefit, or for the benefit of her estate, provided she did so in 
terms or by necessary implication. The only change made by this act 
~vdb, that the consent of the husband in writing was required in order 
to allow her to charge her separate estate. Arri?zqtoa v. Bcll ,  247. 

4. Where husband and \rife signed a note, which prorided in terms that it  
should be paid out of the wife's separate estate, the consideration for 
~vliich was a mule, which was turned over to a cropper. renting the 
land of the n7ife : I t  lurs Ircld, that  the signature of the husband to the 
note n7as a qufficient absent in writing, and that the debt was a charge 
on the nife's separate estate. Ibid. 

5. Where a rendee  rho was married before the dower and homestead Acts, 
makes a contract to buy land, bearing date before the passage of those 
Acts, but the deed is not made until after their passage, his  rife is not 
entitled to dower or homestead in such land, unless he be seized of 
them a t  his death, and a deed for them without her joinder conreys a 
good title. I'ortzcne v. Trath'ins, 304. 

6. Marriage, prior to the adoption of the Constitution of 1868, conferred on 
the husband the cestcd right to reduce into possession ancl convert to 
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his own use, the personal property of the wife, belonging to her a t  the 
time of the marriage. Xorris v. Xorris, 613. 

5. But this marital right does not attach to personal property acquired by 
the wife after the Constitution of 1868 went into effect. even in cases 
17-hen the marriage tooli place before that time. Ibid. 

8. By marriage and the birth of issue capable of inheriting, the husband 
became tenant by the courtesy of his wife's land, and entitled to the 
rents and profits thereof. Ibid. 

9. This mas not altered by the Act of 1849-The Code, Sec. 1840-as to mar- 
riages which too11 place after the Act went into operation. Ibid. 

10. The Constitution requires that all taxes. whether levied for State, county, 
 tow^ or township purposes, shall be uniform, and allows no discrimina- 
tion in favor of any class, person or interest, but requires that all 
things possessing value and subject of ownership, shall be taxed 
equally, and by uniform rule. Puett 2;. Com'rs, 709. 

11. Therefore, a lam ~vhich allows a tax on the polls of one color and on 
property owned by persons of the same color, to be applied exclusively 
to the education of children of that color. is unconstitutional. Ihid. 

12. This l a v  also discriminates between the races. by allox~ing the taxes paid 
by one. to be applied excl~~sively to the education of that color, and is 
therefore in conflict with the last clanse of Art. 9. Sec. 2 of the Con- 
stitution. which is. .'there sha1I be no discrimination in favor of or to 
the prejudice of either race." Ibid. 

13. This does not extend. however. to the law requiring the children of the 
t ~ o  races to be edncated in beparate schools ivhen the advantages are 
equal-nor to l a m  prohibiting lnarriage between the races. nor are 
such lams opgoked to recent amendments of the Constitution of the 
United States. Ibid. 

14. This Court has no polver eo review the findings of facts made by a referee 
in an action at  law. but can onlv review errors of lam in the admission 
of evidence, and erroneous conclusions of l a n  from the facts as found. 
Gra~ct u. Reese. 720. 

15. 9 lavi which directs the tax raised from the polls and property of m-hite 
persons to be devoted to sustaining schools for white persons, and that 
raised from the polls and property of negroes to be used for the support 
of their schools, is unconstitutional and void. Riygshee u. Durham. 
800. 

16. The collection of a tax will be restrained, when the purpose for which it  
is to be expended is unconstitutional. Ihid. 

15. TYhile some provisions in a statute may be unconstitutional and void, 
others may remain and be enforced, but the rule does not apply, when 
the constitutional and unconstitutional parts of the statute are  con- 
ducive to the same object, and the dislocation of the unconstitutional 
part would so affect its operation, that the act mould fail in an essen- 
tial part. Ibid. 

18. When the limit of punishment is not fixed by the Legislature, it is left as 
a matter of discretion n i th  the presiding Judge. This Court cannot 
control such discretion, nor Ax such limits. State v. Miller, 904. 

19. Where the defendant kept a retail shop, in which he  suffered games of 
cards to be played for money and articles of value ; Held, that a fine 
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of two thousand dollars and imprisonment for thirty days, and there- 
a f te r  until thefine and costs were paid. was not excessire punishment. 
Ibid. 

COKSTRUCTION O F  A DEED : 
1. In the construction of deeds no regard is had to punctuation; but the 

intention of the parties should control unless in conflict with some rule 
of law. B u m  v. Wells, 67. 

2. Where i t  is the manifest purpose of a deed to pass a fee, the Court will 
effectuate this purpose, if i t  can do so by any reasonable interpreta- 
tion. Ricks v. Pullman, 226. 

3. In  the construction of deeds, the aim of the Court is to g i~-e  effect to the 
intention of the parties, and to do so, it  may transpose ~vords and 
clauses of the instrument. Such transposition, however, mnst be rea- 
sonable, and render the whole instrument consistent and gire effect to 
the obvious intent. Ibid. 

4. Where a clause of warranty is interjected betmeen the words of convey- 
ance and the words of inheritance in a deed, the latter will be con- 
strued so as  to qualify the quantity of the title conveyed a: well as  
the warranty, and a fee simple mill pass. Ibid. 

COSTRACT : 
1. Parol evidence is not admissible to alter or contradict the terms of a 

written contract. Rau v. Blackwell. 10. 

2. Where the part of the contract attempted to be proved by par01 has been 
omitted by fraud, or by mutual mistake or accident, i t  may be used as  
a defence to an action on the contract, if properly pleadecl. Ibid. 

3. A contract to sell a tract of land, purporting to belong to a feme covert, 
was made by one who acted a s  her agent; I t  was held, tha t  the con- 
tract was not binding on the feme, l s t ,  because of her coverture, and 
2nd, becanse the agent \\-as not authorized by an instrument under seal 
to make the contract. Such contract is not binding on the agent, 
because its terms do not purport to bind him. Boud v. Ttcrpin, 137. 

4. While judgments a re  not treated as  contracts for all  purposes, they are  
so treated for the purpose of distinguishing them from causes of action 
arising e r  dcl~cto, and are  not embraced in See. 177 of The Code, for- 
bidding the assignment of things in action not arising out of contract. 
Jfoo?.e n. A'oznell, 26.5. 

.5. If no place is agreed on for the perforniance of a contract, the lem loci 
co??trtcctur governs. If the place of performance is agreed on, the 
leo loci solrctionis qoverns. Nowis I;. Hockadau, 286 

6. Where a bond was dated in North Carolina, but had no specifiecl place of 
payment; I t  rLas held, that it mas governed by the usury l a ~ s  of this 
State, and i t  is immaterial that  the pleadings admit that the bond was 
delivered in Virginia. Ibid. 

7. If ,  in such case, it  had appeared that  the bond was giren for goods pnr- 
chased in Virginia, the rule would be different. Ibid. 

8. Quaere, whether the contracting parties can agree on a rate  of interest, 
legal where the contract is made, but illegal where i t  is to be per- 
formed. Ibid. 
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9. Where a deed is made in pursuance of a contract to convey, it  is refera- 

ble for its operation to the time of the contract which it undertakes 
to comply with. 3'07-tune v. Watkins, 304. 

10. The surrender of an unregistered deed or bond for title, is effectual to 
restore the legal or equitable title to the vendor, as  between the par- 
ties, when no interrening interests have attached. Ibid. 

11. If, in a contract for sale of lands, the vendee knows that the rendor is a 
married man a t  the time the contract is made, he cannot refuse to 
take the title because the wife refuses to join, and a Court of Equity 
will force him to take such title a s  the vendor can give. Ibid. 

12. The defendant agreed to purchase certain lands from the plaintiff, for a 
part of mhich the plaintiff held his ( the defendant's) bond for title, 
and it 11-as agreed that  the said bond should be destroyed when the 
payments were made. The plaintiff's wife refused to join in the deed; 
I t  was held, no defence to a n  action by the plaintiff to enforce the 
contract. Ibid. 

13. Where an infant sold his claim against his guardian for  a present con- 
sideration, and promised to give a receipt for it  when he became of age, 
it is an executed, and not an executory contract. Pettv v. Rousseau, 
355. 

14. Where an infant enters into an executory contract, express confirmation 
or a new promise after coming of age, must be shown in order to bind 
h im;  but where the contract is executed, ratification may be inferred 
from circumstances, and any acknowledgment of liability, or holding 
the property and treating it  as  his own, mill amount to such ratifica- 
tion. Ibid. 

15. Where a will directed the executors to employ the plaintiff as agent to 
sell certain lands of the testator. and in obedience to such directions, 
the executors entered into a contract under seal with the plaintiff: 
I t  was held, that the executors were personally liable on the contract, 
but as i t  was entered into under the directions of the will, and the 
services rendered were for the benefit of the estate, payment might 
also be coerced out of the assets of the estate. Edtcards v. L o w  346. 

16. In  such case, under our former practice, the plaintiff would have had to 
sue the execution on their individual liability in an action a t  lam, and 
to enforce the liability of the estate, he would have had to go into a 
Court of Equity, but since the adoption of the Code system, both 
reliefs may be administered in one action. Ibid. 

17. Contracts -will not be enforced when resting on a consideration against 
good morals, public policy, or the common or statute law. BrifJin v. 
Hasty, 438. 

18. Under the terms of a contract to buy land, the vendee was to have the 
title conveyed to her upon the payment of a certain portion of the 
purchase money, a t  a future day, and then execute a mortgage to the 
vendor to secure the residue, the payment of which was still further 
deferred. Litigation arose as  to the amount which had been paid upon 
the first instalment, and the demand of the vendor was considerably 
reduced. I t  was held, that  the entire time of credit having expired, 
the vendor was entitled to a decree of the sale, the vendee not tender- 
ing the balance of the amount ascertained to be due. Williams v. 
Whiting, 481. 
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19. If a creditor by a binding contract, gives time to the principal debtor, or 
varies the contract in any other particular, the surety n-ill be dis- 
charged, but when the principal debtor cannot enforce such covenant 
or contract against the creditor, as  a defence or cause of action, the 
surety will not be discharged. Sa?rdlin .I;. W a r d ,  490. 

20. A covenant not to sue one obligor, does not release a co-obligor. Ib id .  

21. Where the plaintiff purchased a bond, executed by two obligors, and a t  
the vendor's request executed to him a covenant not to sue one of the 
obligors, ~ rh ich  covenant he was assured by his vendor would not 
operate as  a discharge of the other obligor, and afterwards fearing 
that  i t  would so operate, brought a n  action to hare such covenant 
cancelled: It was held,  that the complaint did not state a cause of 
action. Ib id .  

22. I t  is not sufficient to designate a contract by a certain name. in order to 
gire i t  a particular effect. I t  must contain constituent elements for 
the purpose intended. Ernpit.? Drill Co. z.. AlTison, .548. 

23. Where it appeared from the terms of a contract, that the intention mas to 
appoint an agent to sell certain goods, although the contract is termed 
a conditional sale, the contract will be interpreted as making an 
agency, and need not be registered. Ib id .  

24. Parol evidence is not competent to engraft on a contract rh ich  has been 
reduced to ~vriting, other terms and conditions, contemporaneously 
made, except where the contract was comprehensive, and a part of it  
only was reduced to ~vriting, and it  as not intended to include the 
entire contract. Sicke l son  v. Reces .  369. 

23. Where the defendant entered into a contract to make title to the plaintiff 
to a tract of land, described by metes and bounds, upon the payment of 
certain notes, and the plaintiff executed his notes to the defendant, 
reciting that  they were for the purchase money, the defendant cannot 
show by parol eT idence, that a t  the time the contract was made, it was 
agreed by parol that the land should be conreped, and if found to con- 
tain a larger number of acres than was supposed, that the ~e l idee  
should pay an additional sum. Ihid.  

26. While a s u r r i ~ i n q  partner cannot enter into contracts, or creare liabilities 
n hich n7ill bind the estate of his deceased partner, ~ e t  he is not bound 
to sacrifice the interest of the firm, and if he contracts debts, holm fide, 
for the interest of the common property, he may pay them out of the 
common fund. Calcert  v. J f t l l er ,  600. 

27. So, where on the death of a partner, the partnership had a large amount 
of unfini~hed ~ ~ o r l i  and raw material on hand, which could only have 
been disposed of a t  a sacrifice; I t  tcas he ld ,  that creditols adlancing 
means to the s u r ~ i r o r  in good faith, to enable him to finish the work 
and use up the raw material, are entitled to payment out of the part- 
nership assets Ib id .  

28. A contract between administrators or executors, that the estate shall be 
managed by one of then1 alone, is against public policy, and void. 
Il'ilson 1'. Lineberyer.  641. 

COSTRIBCTION : 
Where the personal estate is insufficient, or n7hen it  consists of slaves, which 

after being delivered to the next-of-kin, were lost by the cis nzajol- of 
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war, the land becomes liable for the debts, and payment may be 
enforced against any tract, leaving those whose property may be taken, 
to obtain contribution from the other heirs or devisees, according to 
the respective value of the lands held by them. LiZly v. W o o l e y ,  412. 

CONTRIBUTORY SEGLIGENCE : 

1. Where the plaintiff's negligence contributes to the injury of TI-hich he 
complains, and for which he seeks to be compensated in damages, he 
cannot recover; and the same rule applies when i t  is shown that both 
parties are  in fault. R i g l e i  v. T h e  Rai l road ,  604. 

2.  Where highways cross railways, the law requires a reasonable degree of 
care and diligence in both the public and the corporation in the use of 
the crossing, and negligence in the corporation will not excuse a trav- 
eller approaching the crossing, from using that  degree of care and 
circumspection, necessary to secure his safety. Ib id .  

3. Where a traveller is approaching a railway crossing, with an unob- 
structed riem of the track in both directions, it  is his duty to looli both 
ways, and if he atte~nptb to cross in front of an advancing train, and 
receires injury, he cannot recover, and the failure of the engineman 
to give the precautionary signal. when it  does not contribute to the 
accident, does not in~pose a liability on the corporation. Ibirl. 

4. Although a person injured by a railroad train, be in fault to some extent, 
yet he can recover, if the injury could not have been avoided by ordi- 
nary care on his part. Ib id .  

3. I t  is not contributory negligence p o  se, for a passenger to alight from a 
train which has almost come to a full stop, a t  a regular passenger 
depot. S a n c e  1;. TIP Railroad.  619. 

COSTROTERST BETWEEN CO-DEFENDANTS : 

Under The Code practice, co-defendants cannot set up denlands and ask 
relief against each other, nnless their disputes arise out of the subject 
of the action as  set out in the complaint, and hare such relation to the 
plaintiff's clainl that their adjustment is necessarr to a final determi- 
nation of the cause. Hulber t  v. Douglas,  122. 

CONVICTS : 
The prorisions of The Code. Sec. 3443, forbidding the hiring oat of convicts 

unless the Court before I ~ h i c h  such prisoner was convicted shall so 
authorize in its judgment. onlj- applies to farming out conrict labor to 
indiridnals and corporations. and does not extend to cases of conricts 
employed on 13nblic 'rrorlis. and under the superrision and control of 
public agents. S ta t e  v. S w e d .  806. 

See HIRISG OCT COSTICTS 

CORPORATION : 

1. Where the charter of a corporation authorizes it  to purchase land for 
some specified purpose. in the ab.ence of eridence. it  will be presumed 
that any land purchased by it. Tras acquired for the purposes author- 
ized by the charter. V a l l e t t  v. Sinzpso~i. 37. 

2 .  Where the charter of a railroad companq- authorized it to purchase land 
for the purpose of procuring stone and other material necessary for 
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the construction of the road, or for effecting transportation thereon; 
I t  c ~ a s  held, that the charter authorized the purchase of land for the 
purpose of getting cross-ties and fire ~ o o d .  Ibrd. 

3. At common law, in the absence of any prorision in the charter, a corpo- 
ration has the power to acquire and hold real estate in fee. The stat- 
utes of mortmain have never been adopted in this State. Ibid. 

4. ET-en if a corporation is forbidden by its charter to hold or take a title to 
real estate. a conreyance of land to it  is not void. I t  is valid until 
~ a c a t e d  by a direct proceeding b~ the sovereign. instituted for that 
purpose. Ibid. 

3.  Ai receirer appointed upon the dissolution of a corporation. or a trustee 
charged ~ i t h  the collection of its assets, can bring suit in his own 
name against a debtor of the corporation, or he can bring such suit in 
the name of the corporation. Gray v.  L e m s ,  392. 

6. The original record of incorporation, made by the Clerk, in pursuance of 
the prorisions of ch. 16 of The Code, in the book kept in his office for 
that purpose, is admissible in evidence to prove the fact of incorpora- 
tion. The letters of incorporation a re  eTidence, but not the only eri- 
dence, to prove that fact. Carolina Irort Co. v. Abemathy, 345. 

CORRECTION : 
1, A ~ u a r d i a n  inrested the funds of her two wards in land, taking the deed 

iu her own name. The wards, upon a settlement, took a deed for equal 
portions of tlie land from the guardian, and gave her a release. More 
n a s  dne to one ward than to the other. I t  w c ~ s  held, that tlie ward 
to whom the larger sum n a s  due, mas not estopped by tlie release from 
liaring the deed corrected, so that it  should convey to her tlie propor- 
tion of the land, ~vl~icl i  the amount due her bore to the amount due the 
other nard .  Scott v. Q u c e ~ i ,  462. 

2. In such case, as the guardian is not interested, a mutual mistake on her 
part need not be shown in order to hare  the deed corrected. Ibid. 

3. Conrts of Equity do not correct mistakes in law, unless when other equi- 
table elements occur, such as  surprise.  indue influence, imposition and 
tlie like. Sar?(Zliu v. War d.  490. 

COSTS : 

1. In  matters of procedure. it is always best to strictly follo~v all statutory 
requirements. f Iol l~j  v. P e u y ,  30. 

2. Where an undertaking to secure the costs of the defendant is giren in the 
form of a bond, the seal does not defeat its purpose, and it  Tvill be 
treated as  an undertaking under seal. Ibid. 

3. Where an undertaking under seal to secure tlie defendant's costs kvas 
w i t t e n  on the hack of the summons, but did not specify the name of 
either the plaintiE or defendant, or the surety, it  Tvas held to be suffi- 
cient. Ibid. 

4. An objection that one who has been pern~itted to become a party plaintiff 
up011 filing a prosecution bond for the costs, has not complied with the 
condition. comes too late after the supplemental complaint has bee11 
filed. The execution of such bond is not an essential condition of the 
order. H~q7ies v. IIodges, .56. 
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5. Officers of the Courts are  not compelled to perform their duties, unless 
the fees prescribed by law are paid or tendered them, but they must 
demand them before lacires can be imputed to litigants. Trest v. 
Reunolds,  333. 

6. Where there is a fund in Court, v7hich is afterwards adjudged to belong 
to the plaintiff, and pending the controversy, an order is made allow- 
ing a reference fee in the cause, which is paid out of the fund, and the 
final judgment is against the defendant for all of the costs, this sum so 
paid, is properly taxed in the costs, and must be paid by the defendant. 
TVl~ite v. Jones, 411. 

7. When payment is not unreasonably delayed or neglected by the admin- 
istrator or executor. and he has not refused to refer in the matter in 
controversy. pursuant to The Code, no costs will be an-arded against 
him. V o ~ r i s  v. Jforris .  613. 

I .  Where a plaintiff leased a house from the defendant, and agreed to pay a 
certain sum as rent. and the defendant afterwards entered and tore 
out certain fixtures and damaged the furniture, for which trespass the 
plaintie brought sui t ;  I t  was held, that the alleged damages do not 
constitute a set-off against the sum contracted to be paid as rent. 
Tl'iTlis v. B r a w l ~ ,  142. 

2 .  In an action for the specific recovery of a horse, the defendant pleaded as 
a counter-claim, that the plaintiff sold the horse to the defendant, and. 
a t  the time of the sale, warranted that he was sound, which ~varranty 
mas false, in consequence of nhich the defendant had been damaged: 
ITc.ld, that  the counter-claim arose out of the transaction set out in the 
coinplaint, and was properly pleaded as a connter-claim. Wilson v. 
Hucjlr es, 182. 

3. While one who is sued by an administrator, cannot set up a demand in 
his favor against the plaintiff in his individual capacity, as a counter- 
claim or set-off, yet if the administrator is insolvent, and a portion of 
the recovery will belong to him in his individual capacity, such claim 
may be set up as a retainer in the nature of a set-off. Cnrr v.  Asketc,  
194. 

defendant is not bound to plead a set-oft' or counter-claim, but may 
make it  the subject of an independent action. K l a c 7 i ~ ~ l l  & Co. v.  
JlcEl~r-ee,  43.5. 

COVESANT NOT TO SUE : 

1. If a creditor by a binding contract, gives time to the principal debtor or 
varies the contract in any other particular, the surety will be dis- 
charged, but when the principal debtor cannot enforce such covenant 
or contract against the creditor, as a defence or cause of action, the 
surety will not be discharged. Snndliw u. Tlrctrd, 490. 

2. A covenant not to sue one obligor, does not release a co-obligor. Ihid.  

3. Where the plaintiff purchased a bond, executed by two obligors, and a t  
the vendor's request executed to him a c o ~ ~ e n a n t  not to sue one of the 
obligors, which corenant was assured by his vendor would not operate 
as  a discharge to the other obligor, and afterwards fearing that it  
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mould so operate, brought an action to hare such corenant cancelled; 
I t  zcas h e l d ,  that the complaint did not state a cause of action. I h i d .  

COVERTURE: 
1. While corerture is no protection to the wife against responsibility for 

torts, or positire acts of fraud rolulltarily committed, all the elements 
necessary to create an operatire estoppel will be more stringently 
required when the doctrine is sought to be enforced against a married 
woman than against those nlio are  under no legal disabilities. L o f t i n  
c. Cross7u11d,  76. 

2. Tlie constitution of the husband the agent of the wife for the purpose of 
leasing her lands. confers no authorit>- upon him to subject her rents 
to the lien of adrancements of agricultural supplies made to her tenant 
to enable him to malie the crop, by one who beliered the lends be- 
longed to the husband and agent. if she did nothing to prodnce such 
belief or othern5se uiisleacl the parties to the transaction. I b i d .  

3 A contract to sell a tract of land, purporting to belonq to a feme e o ~ e r t ,  
was made by one nlio acted as her agent; I t  icas  I~e ld .  thai the con- 
tract was not binding on the fenbe: l s t ,  because of her coverture, and 
2nd. because the agent was uot authorized by an instrument under seal 
to make the contract. Such contract is not binding on the agent, 
because its terms do not purport to bind him. Baud 1;. 2'1~1 psn. 137. 

4. A conreyance to defraud creditors is void as  to a creditor n-110 is pursuing 
legal procebb to subject the fraudulently aliened land to the satisfac- 
tion of his debt, but i t  is not void, eren as  against creditors when 
collaterally attacked. I b i d .  

son conreyed his land to his mother, a f e m e  covevt, for the purpose of 
defrauding his creditors, and afterwards contracted in her name and 
as her agent to sell the land to a b o i m  f i d c  purchaser. After a portion 
of the pnrchase money had been paid, the mother attempted t o  repn- 
dmie the contract, and brought an action to recoIer the possession of 
the land: H e l d .  that she cannot be permitted to hold the land for 
\~-hich qhe paid nothing, and a t  the same time disown the authority of 
the agent who ass~iined to act for her. She must either surrender the 
land to him, or abide by his disposition of it. The disability of cover- 
tnre carries with it no license to practice a fraud. I b l d .  

6 In snch case, a Court of Equity looks tlirougli the disguises which COT-er 
the transaction, and cliarqes the legal estate with a trnst, which, xvhile 
it camlot be enforced by the fraudulent donee, may be by those nho, in 
good faith. deal lTith him as possessed of authority to make the con- 
tract of sale. I b t d .  

7. Before the JIarriaqe Act (The Code, Sec. 1826, Laws of 1871-'2, c11. 193, 
sec. 17 , )  a married woman could charge her separate estate. for her 
l)^rsonal benefit, or for the benefit of her estate, provided she did so in 
terius or by necessary implication. The only change made by this 
Act IT-as, that the consent of the husband in ~r r i t ing  was required in 
order to allon- her to charge her separate estate. Arriizgtoir v. B e l l ,  247. 

8. Where husband ancl wife signed a note, which provided in terms that it 
should be paid out of the wife's separate estate, the consideration for 
which was a mule which lras turned over to a cropper, renting the 
land of the wife : I t  % a s  h e l d ,  that the signature of the husband to the 
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note Tvas a snfticient assent in vriting, and that the debt was a charge 
on the wife's separate estate. Ib id .  

9. If the mife commit adultery, and the husband afterwards lires with her, 
and keeps up the connubial relations, a divorce mill not be granted. 
S p a r k s  ?;. S p a r k s ,  527. 

10. Whether deeds for separation between husband and wife, a re  against 
public policy and roid in this State, qucere. I t  would seem, that under 
Sec 1831 of The Code, they are  valid for some purposes a t  least, but 
even if they are  void, while the Courts may refuse to carry them out, 
they ~vi l l  not undo any act of the parties which they may have done 
for this purpose. Ibzd. 

11. Where a husband and wife executed a deed of separation, a part of the 
consideration of which n a s ,  that the husband should relinquish his 
estate by the curtesr in a part of the wife's land. and that she should 
convey another portion of her land to a trustee for him in fee, which 
x i s  done, the mife cannot maintain an action to have her deed to her 
husband's trustee cancelled, on the ground that  the deed of separation 
n a s  against public policy, in the absence of a n r  u~~clne  influence or 
oppression exercised by the husband to obtain the deed. Ih id .  

12, Marriage, prior to the adoption of the Constitution of 1868, conferred on 
the husband the ccstcd r ~ g h t  to reduce into possession and convert to 
his ow11 use, the personal property of the wife, belonging to her a t  the 
time of the marriage. X o r t  is ?;. Moi I is, 613. 

13. B n t  this marital right does not attach to personal property acquired by 
the wife after the Constitution of 1868 n-ent into effect, even in cases 
~ 1 1 e r e  the marriage took place before that rime. Ib id .  

14. By marriage and the birth of issue capable of inheriting, the husband 
became tenant by the curtesy of his wife's litnd, and entitled to the 
rent3 and profits thereof. Ib id .  

13. This Tvas not altered by the Act of 1849-The Code, Sec. 1840-as to 
marriages which took place after the Act went into operation. Ib id .  

16. The mere fact that a wife has constituted her husband her general agent, 
does not warrant a presumption that she authorized him to settle a 
debt due her, in a manner which inures entirely to his ow11 benefit. 
Tl-~Tlia~tt( T. , J o h ~ l ~ t o n .  633. 

17. Formerly, the privy examination of a f ~ m e  c o w r t  was held to give to the 
ac1;nowledgmeat of her deed the sanctity of a judicial proceeding, but 
this has been changed by statute, and the acl~nowledgment and privy 
examination are  noT17 open to be aitackeil collaterally. T17are v. S e s b i t ,  
664. 

1s. Where it is found by the jury, that a mortgage executed by husband and 
wife, of the wife's property, was obtained by duress practiced on the 
fenbe, it is error to cancel the instrument entirely, but it  should still be 
left operatire as  to the husband's interest. Ib id .  

19. By The Code, Sec. 13.53. the husband or wife of the defendant, is a com- 
petent witness f o r  t h c  de fe i tdant ,  in all crimi~lnl actions or proceedings. 
S t a t e  c .  Harb ison ,  885. 

20. By Sec. 135-1, neither husband nor wife is competent or compellable to 
gir-e evidence agains t  the other in any criminal proceeding. Ib id .  
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21. When two are indicted in the same bill for an adray and mutual assaults 

on each other, the wife of neither is a competent witness for the State 
or for the other defendant. I b i d .  

CREDITOR'S  BILL : 
1. d special proceeding, begun by way of a creditor's bill, for the settlement 

of the estate of a decedent and payment of his debts, continues until 
all the debts a re  discharged and there is a final judgment, and is not 
terminated by being left off the docket. W a r d e n  v. M c l i i " r ~ l ~ o n .  378. 

2.  When such proceeding is allowed to drop from the docket without a final 
judgment being rendered, it  may be brought forward on motion, to the 
end that unpaid creditors maF assert their rights, and the proceedings 
be determined according to law. I b t d .  

3. When snch motion is made, it  should strictly be disposed of before con- 
tested debts are put in issne. But when no objection is made, both 
questions may be disposed of a t  the same time. I b ~ d .  

4. The filing of a claim with the Clerli, by a creditor, g i ~ e s  him a standing 
in Court, in such proceeding, and is all he is reqnired to do, unless the 
claim is contested. I b i d .  

J If the administrator intends to contest any claim, lie should do so when 
it  is filed mTith the Clerk. I b i d .  

6. The litigation in respect to such contested claims is collateral to the 
sl~ecial proceeding, and the termination of such collateral litigation 
does not terminate the special proceeding. Ib id  

7. When a claim against an estate is filed with the Clerli, before n hom snch 
proceeding is commenced, the statute of limitations ceases to run 
against such claim from the time it was filed. I b ~ d .  

8. This special proceeding is equitable in its character, and the Conrt having 
general jurisdiction of the parties and subject matter, may make the 
next-of-kin and heirs-at-law parties, and compel the former to account 
for the personal property receired by them, first, and then, if necessary, 
ma3 order the real property to be sold to malie assets to pay debts ; or 
if the heir has sold the land and has the proceeds, the Court may 
compel an appropriation of the same, if i t  shall appear that the land 
was liable. I b i d .  

CRIlIIXAL P1,EhDINC: : 
1. When the defendant files no plea, no issue is joined, and the verdict of 

the j n r ~  is a nullity, and no judgment can be pronounced on it. S ta t e  
e.. C u ~ l u l n q h a m ,  824. 

2 -1 niotioll to quash is identical with a plea in abatement in this State, and 
must be made before the prisoner has pleaded not guilty. S t a t e  ?i. 

Hayzcood .  847. 

2 .i motion to remove cannot be made until the prisoner has pleaded, and 
the came is a t  issne. I b i d  

4 Where the trial Judge refuses to hear a motion to qnash, because he 
holds that it  mas made too late, i t  is unnecessary for the prisoner to 
offer evidence to support the motion. Ibcd.  

5. Where, upon his arraignment, i t  is suggested that a prisoner is insane, 
and not capable of conducting his defence, the proper manner of pro- 
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cedure is to submit an issue to the jury, in order to ascertain this fact, 
and while there are  precedents for submitting the issue as to guilt a t  
the same time, the practice is disapproved. Ibld. 

6. When the defendant relies on the plea of former acquittal, the jury must 
find that there n a s  a judgment which remains in force, and not 
reversed. S ta t c  v. TT7illzafns, 891 

7. To support this plea, it must appear that the offences are  precisely the 
same in the two indictments, both in lam7 and in fac t ,  and that the 
former indictment and the acquittal Tvere sufficient in law. An ac- 
quittal in an indictment charging a  ale to A, n ill not sustain this plea 
to a n  indictment charging the selling to B. I b ~ d .  

8 A public square, for the public use, and which is a means of access to 
the Court house and other public buildings, is substantially a highway, 
and is usually so described in an indictment for its obstluction. State 
v. Long, 896. 

9. TTl~ere the instrument alleged to be forged, upon its face bas a tendency 
to deceive or prejudice the rights of persons, it  is only necessary to 
set it  forth in the indictment and aver its t a k e  and fraudulent char- 
acter. Statc  Q. Covi~zyton, 913. 

10. If the tendencv and capacity to deceire depend upon extrinsic facts, they 
must be set forth in the hill in connection ~ i t h  instrunlent alleged to 
be forged, and the averments of its frandulent character. Ibtd. 

11. An exception contained in the enacting clause of a statnte creating an 
ofience, constitutes a part of the description of the offence, and in 
erery indictment thereunder it  is necessary that  it  should be negatived. 
State 2;. 121ood~~ort7~,  918. 

12. An averment in an indictment for remoling a crop, "without having 
given any  notice of such intended removal." is e q u i ~  alent to the aler-  
merit that the removal was made without giring "five days' notice." 
Stccte 1;. Po~cel l .  920. 

13. Playing and betting a t  cards. is not indictable. unless done in a house or 
on some part of the premises n7here spirituous liquors are retailed, or 
in some ordinary, tavern, or house of entertainment, or a t  a faro-table, 
or faro-bank, or a t  some other gaming table, used for playing games of 
chance State  v. Soricood. 935 

14. A bill of indictment ~ ~ h i c h  does not charge that the game played n a s  one 
of chance, and that it  was p l a ~ e d  at  a place or table nhere games of 
cl~ance are  played, will be quashed. Ibld. 

15. The power to quash an indictment before defendant pleads, is not usually 
exercised unless the defect is gross and apparent, nor when the offence 
is of a heinous nature. State  c. Harper, 036. 

16 Certainty to a certain intent in general, is all that  is required in indict- 
ments : but every thing should be charged, or made to appear by neces- 
sary implication, which is necessary to constitute the offence charged. 
I b ~ d .  

17. I n  indictments for statutory misclemeanors, it is generally sufficient, if 
the indictment follons the words of the statute State  v.  Wilson, 1016. 
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CURTEST : 
1. By marriage aild the birth of issue capable of inheriting, the husband 

becomes tenant by the cnrtesy of the wife's land, and entitled to the 
rents and profits thereof. Xorris  2;. Morris, 613. 

2. This n as not altered by the Act of 1849, as to marriages which tool< place 
after the Act went into operation. Ibid. 

DSNAGES : 
1. In actions before a justice of the peace, if for a tort, the summons should 

state the amount of the damages claimed, and such statements in the 
summons gires the justice, prima facre, jurisdiction. Sooille v. Derc, 
43. 

2 I t  seems. that where a plaintiff in an action of tort before a justice, only 
denlands damages to the amount of fifty dollars, and on the trial, it 
appears that his damages amount to more than that sum, he may remit 
the escesb, and thus give the justice jurisdiction. Ibid.  

3.  Where a plaintiff leased a house from the defe:idant, and agreed to pay a 
certain sum as rent, and the defendant afterwards entered and tore 
out certain fixtures and damaged the furniture, for ~vhich trespass the 
plaintiff brought su i t ;  I t  was  he7d, that the alleged damages do not 
constitute a set-of' against the sum contracted to be paid as rent. 
Wz11ra %. Branrlr, 142. 

4. The measnre ot danlages in such case, mould be the cost of returrling the 
fixtnreb so taken out, repairing the furniture injured, and such conse- 
quential damages as were the direct result of the trespass, siich as  the 
loss resnltlng from inability to use the house while the repairs were 
being nlade. Ibiil. 

J h wronq clone to the plaintiff, does not create in him a right to quit his 
business, and then recover from the wrongdoer, the amount which he 
inight possibly have realized by industrious effort. Ibid.  

6. Where a lessor injures the leased property, he is liable to the lessee for 
the trespass I b ~ d .  

7 In an action for the specific recovery of a horse, it appeared that the 
plaintiff' sold the horse to the defendant for $60 in cash and his note, 
secured by n mortgage on the horse for $40. The plaintiff got posses- 
sion of the horse in the action. and sold him for $20, but after consid- 
erable care and attention bestowed on him, sold the horse for $30. 
I t  further appeared that the horse mas only worth $78 when sold, and 
that the plaintiff had gotten the larger sum by deceit, which was 
pleaded as  a counter-claim : He7d, that the defendant was only entitled 
to recox er $5.00. 1T7ilson 2;. Huqhes,  182. 

8 Punitil-e damages are not recoverable, unless there is an element of 
fraud, malice. gross negligence. insult, or other cause of aggravation 
in the act causing the injury. Hohnes v. T h e  Railroad, 318 

9. Where the conductor of a railroad companq-, in obedience to the rulep of 
the company, ordered the plaintiff, who had purchased a first-class 
ticket, to occupy another car. not so comfortable as the one from which 
he mas remored, but used no force or insult in removing him ; I t  teas 
IirTr7, that the plaintiff was not entitled to recover punitive damages. 
Ibzd. 

10. Where the plaintiff' is aware of certain rules of a railroad company, and 
takes passage o ~ e r  the road for the purpose of ~riolating these rules 
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and bringing suit, his declarations to this effect are admissible in 
mitigation of damages. Ibid.  

11. Where an agreement to submit a matter in controversy in a pending 
action to arbitration, is not made a rule of Court. but in accordance 
~ ~ i t h  an independent agreement made outside of the action. the failure 
of either party to abide by the award, furnishes a new cause of action, 
for the recovery of damages a t  lam, or for specific performance, in a 
proper case, in a Court of Equity. Jfetcalf  v. G u t l i ~ i r ,  447. 

12. In an action against a railroad for injury to property while in transit, 
the bill of lading and manifest, showing that the property mas received 
in good order by the defendant, is prima facw evidence against the 
defendant, but is not conclusive, and may be rebutted. Bz~rwel l  v. 
Tlcc Rnili oad, 451. 

13. The action for damages for an injury resulting in death, given by Sec. 
14'38 of The Code, must be brought ~ i ~ i t h i n  one year after the death of 
the injured person, or it  will be barred. Taulor 1'. Cravberry Iron 
Co.. 82.5. 

14. The provision of this statute, limiting the time within which the actiou 
must be brought, is not a statute of limitations. The statute confers 
a right of action which did not exist before, and i t  must be strictly 
complied with. As there is no saving clause as  to the time of bringing 
the action, no explanation as to why it  was not brought will avail. 
Ibid. 

1.5. In an action for damages under the statute for wilfully firing the defend- 
ant's woods, by which the 11laintift"s woods were burnt, (The Code, 
Secs. 52 and 5 3 ) ,  the setting fire to the woods without notice is the 
ground of the action, and by a waiver of the notice the plaintiff will 
lose his cause of action under the statute. Lanzb v. Sloan, 834. 

16. I f ,  in such case, the firing of the woods was necessary, as  for instance. 
for the protection of the defendant's property, 110 cause of action for 
dn~l~ages  arises lmder the statute. Ibid. 

17. The naiver of notice in such case does not affect the cause of action for 
t h ~  penalty prescribed in the statnte. nor is it  any defence in an indict- 
ment for the n~isdemeanor. Ibid. 

IS. In actions for clalu~qes ui~der  the statnte, the defendant cannot show 
that he need reasomble care in firing his moods. and reasonable dili- 
gence to prer-ent the fire from damaging adjoining woods. If he fails 
to give the statutory notice. and damage ensues. the cause of action 
is complete. Ibid. 

13. I t  is no defence to an action for damages under the statute for the defend- 
ant  to shom that the plaintid has already recovered the penalty im- 
posed by the statute, and that in addition thereto, that lie had been 
indicted for the misdemeanor. Ibid. 

20. Where the defendant in such case admits that he set fire to his ~ o o d s  
n7itl~olit giving the statutory notice, nothing else appearing. the law 
presumes that he did i t  wilfully. Ibid. 

21. Every subtraction from the profits of a ferry, by conreying its customers 
aver the stream. n i t h  or without charge, is an injury for which an 
action mill lie. Broadnaz  1;. Baker.  675. 



2%. In  such case, it is the diminution in the number of customers who mould 
use the ferry, and the consequent reduction of tolls, which is the 
measure of damages recorerable against such wrongdoer. I b i d .  

23. A Court of Equity mill never enforce a penalty, although it  be imposed 
by a statute, and a party who seeks relief in a Court of Equity in a 
case for which the statute has provided a penalty, must seek only his 
actual damage. Ibzd.  

24. Where the plaintiff's negligence contributes to the injury of which he 
complains, and for which he seelis to be compensated in damages, he 
cannot recorer: and the same rule applies when it  is shown that both 
parties are in fault. I i iglcr  v. T h e  R a i l r o a d ,  604. 

DEADLY WEAPON 
I .  What was the iistrument used to occasion the death, is a question for the 

jury;  n7hether or not it  is a deadly weapon, is to be decided by the 
Court. S t a t e  0. Apealcs, 86.5. 

2. Where the bill charged that the Billing was done with a rocli, and the 
Judge charged the jury that if the killing nTas done mith a rocli, of-  
otlrer mzss i l e .  etc. ; I t  w a s  h e l d ,  not to be error, as i t  is immaterial 
whether the Billing was done with the weapon charged in the bill, or 
IT-ith some other instrument of the same nature and character. I b i d .  

3. If one enters into a contest, dangerously armed, and fights under an 
unfair ad~antage ,  although mutual b l o m  pass, and he kills his antag- 
oniut, i t  is murder, and not manslaughter. S t a t e  5 .  Gooch ,  987. 

3 .  A street in a town may become a public highway by the continued use of 
it for twenty years. Such use must be adrerse and of right, and not 
by the tacit or express permission of the owner. S tezcar t  v. Frink, 487. 

2. In order to show such adverse user, i t  is necessary to show that the public 
authorities have done some act, such as  keeping i t  in repair. to put the 
o r n e r  on notice. I b i d .  

3. The mere use of a may over land for a long number of years does not con- 
stitute it  a highway, nor does a mere permissive use of it  imply a 
dedication. The use must be adverse to the on7ner, and as  of right, 
manifested by some appropriate action of the proper public authorities. 
I b i d .  

DEED : 
1. In  the construction of deeds no regard is had to punctuation; but the 

i ~ ~ t c ~ r t i o i l  of the parties should control unless in conflict mith some rule 
of l a ~ i ~ .  Bunn c, W e l l s ,  67. 

2. A deed containing the following clauses-"To have and to hold one-half 
of the said tract of land : and I, the said P, ( the bargainor), do war- 
rant and defend the said bargained tract of land unto the said W ( the  
bargainee), his heirs and assigns, against the lawful claim of any 
person or persons claiming the same in any manner whateverN-con- 
reys the title to the lands therein described in fee-simple to the bar- 
gainee. I b i d .  

3. The eridence for the purpose of refreshing the recollection of the witness 
comes within the general rule that,  "the best evidence the case admits 
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of must be produced," therefore, a witness will not be allowed to 
refresh Lis memory by referring to copies of deeds executed by him 
when the originals may be had. Jones v. Jones,  111. 

4. Copies of instrunlents on the books of the register of deeds are  not the 
best evidence to refresh the memory of the maker of the instrument. 
Ibid.  

8. Where it is the manifest purpose of a deed to pass a fee, the Court will 
effectuate this purpose, if i t  can do so b~ any reasonable interpretation. 
Ric7is v. Pi~ll ian%, 226. 

6.  In the construction of deeds, the aim of the Court is to give effect to the 
intention of the parties. and to do so, it  may transpose words and 
clauses of the instrument. Such transportation, hom-ever, must be 
reasonable, and render the whole instrument consistent and give effect 
to the obvious intent. Ibid. 

7. Where a clause of warranty is interjected between the words of convey- 
ance and the words of inheritance in a deed, the latter mill be con- 
strued so as to qualify the quantity of the title conreyed as  well as  the 
warranty, and a fee-simple will pass. Ibtd. 

8. Where a deed is made in pursuance of a contract to conrey, it is referable 
for its operation to the time of the contract which i t  undertakes to 
comply with. Fortune 2;. STatkins, 304. 

9. The surrender of a n  unregistered deed or bond for title, is effectual to 
restore the legal or equitable title to the vendor, as  between the par- 
ties, when no intervening interests hare attached. Ibid.  

10. Where a deed conreying a large body of land contains the following 
words, "including all lands not heretofore sold," and a portion of the 
tract covered by the calls of the deed had been sold, such deed is 
not color of title to the tract previously sold, although embraced in its 
calls, and possession for seTen years under it  by the grantee will not 
give a good title. King 2;. Wells ,  344. 

11. In  such case, the tract preriously sold, is as  much excluded from the 
operation of the deed, as if expressly excluded by metes and bounds. 
Ibid. 

12. Where a deed throughout, including the covenants. appears to be the 
personal deed of the grantor, the word "agent," put after the signature 
and seal, is surplusage, and affords no evidence that the title n-as 
vested in any other than the grantor. Fisher 1;. The J f i~ i ing  Co., 397. 

13. An estoppel arising out of the acceptance of a deed, is restricted to the 
estate which i t  undertakes to transfer. So, a grantee who claims 
m d e r  a deed which excludes the minerals to be found in the conveyed 
land from the operation of the deed, is not estopped to deny that his 
grantor had title to the minerals. Ibid. 

14. d quardian invested the funds of her two wards in land, taking the deed 
in her own name. The wards. upon a settlement, tooli a deed for equal 
portions of the land from the guardian, and gave her a release. More 
was due to one ward than to the other. I t  was  held, that the ward t o  
whom the larger sum was due, was not estopped by the release from 
having the deed corrected. so that it  should convey to her the propor- 
tion of the land, which the amount due her, bore to the amount due 
the other ward. Scott w. Queen. 462. 
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13. In  such case. as the guardian is not interested. a mutual mistake on her 
part need not be shown in order to hare the deed corrected. Ib id .  

16. The intestate of plaintiff executed the following instruments : "The 
following notes I leare in trust with my son-in-law, Elias Carr, to be 
eqnally dirided betn~een my danghters, 11. H. H., T'. V. W. and P. D. A., 
after my death," etc., which was duly prored and registered; It w a s  
I ~ c l d ,  that the instrument was. in form and effect, a deed of conreyance, 
operating a t  once, and that it was irrevocable. E g e r t o n  v. C a w ,  648. 

17. Such instrument operated to pass a present equitable interest to the 
defendant Carr, coupled n7ith a trust. which can be enforced against 
him when the time for d i~~is ion  of the fund arrives. Ib id .  

18. The technical rules relating to land, which require a legal estate in the 
trustee, to which the trnsts may adhere, do not apply to une~ldorsed 
notes for money, especially since. under our present system, the equi- 
table o~vner must sue on them in his own name. I b i d .  

19. The near relationship of the parties flumishes a sufficient consideration, 
if one \rap necessary; and acceptance of the trust by the trustee fur- 
nishes a consideration for its enforcement against him. Ibid.  

20. The deed creates an t o m i t e d ,  as distinguishpd from an esecu tory ,  trust, 
and leaves nothing further to be done, except to distribute the fund 
nmon: the c e s t ~ t t  que t~  ttst .  Ib ld .  

21. When the character of the instrument, upon inspection, is left doubtful, 
parol evidence is admissible to s h o ~ ~  the intention of the maker. Ib id .  

22. Fornierly, the privy esamination of a f en fc  cozert  was held to give to the 
acknowledgment of her deed the sanctity of a judicial proceeding. but 
this has been changed by statute, and the acknowledgment and privy 
examination are now open to be attacked collaterally. W a r e  1;. Nesbi t ,  
664. 

23. In an action to impeach the deed of a married nToman for duress, declara- 
tions made to her in the absence of the defendants are competent, when 
they go to shoxv essential facts laid before her. which induced her to 
execute the deed. Ib id .  

24. I t  was a rule of the common law, which is in force in this State, that a 
conreyance of land, held adversely to the grantor, was void, as to the 
person so holding adrerse possession 2nd those claiming under him, 
but Tvas l-alid, and passes the title as to all the rest of the world. 
Jolsnson 2 j .  P m i r i e ,  773. 

25. This is altered by The Code, Sec. 177, to the extent of allowing the 
grantee to sue in his own name, p ro~~ided  he, or any grantor o r  any 
other person through whom he may derive title, might maintain such 
action, notwithstanding such conveyance n7as void. by reason of such 
actual adverse possession, when it was made. Ibid.  

26. Where one is in possession of land by virtue of a deed con~~eying a life 
estate, he is not estopped by such deed from setting up a title in fee by 
reason of twenty years' adverse possession, against one who is a 
stranger, and neither party nor privy to the grantor in the deed con- 
veying the life estate. B r i t t a i n  v. Daniels ,  781. 

27. Where it  appeared that  the locus in quo  had been in the actual possession 
of parties under whom the plaintiff claimed, for sixty years prior to 
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1870, but it  did not appear that the possession v7as continued after 
that time up to the time when the action \%,as brought: I t  tms held, 
to be erroneous for his Honor to charge the jury that the lan- presumed 
a grant from twenty years' adverse possession, and that they would be 
a t  liberty to presume the necessary con\-eyances to the plaintiff. Ibid. 

DEEDS FOR SEPARATION : 

1. Whether deeds for separation between husband and wife, are  against 
public policy and roid in this State, q w r e .  I t  ~vould seem, that  under 
Sec. 1831 of The Code, they are  valid for some purposes a t  least, but 
eren if they are  void, while the Courts may refuse to carry them out, 
they will not undo any act of the parties which they may have done 
for this purpose. flparlis a. Sparlx, 327. 

2 The rule that the Courts will never aid a party, m-hen the contract is 
e o n t ~ a  bolros moms, is only departed from, when oppression, impcsi- 
tion, hardship, undue influence, or great inequality of condition or age 
is sho~i-n. Ibzd. 

3. Where a husband and wife esecnted a deed of separation, a part of the 
consideration of which mts, that the husband should relinquish his 
estate b~ the curresF in a part of the wife's land, and that  she should 
conrey another portion of her land to a trustee for him in fee, which 
was done, the wife cannot maintail1 an action to h a ~ e  her deed to her 
husband's trustee cancelled, on the ground that the deed of separation 
was against public policy, in the absence of any undue influence or 
oppression exercised by the husband to obtain the deed. Ibid. 

DEFACING TOMBSTONES : 

1. In  an indictment under the statute, (The Code, Sec. 1088), for defacin: 
or cteqtroying a tombstone, it is not necessary to designate the name of 
the person m7hose tomb has been defaced, nor is it  aecessarr to charge 
in the indictment, in terms, that the dead body was that of a human 
being. Stute v. Tr!7so?i, 101.5. 

2. Where it  appears that there was a burying ground, on land belonging to 
the defendant, and that he caused his en1ployi.s to plough it  up, and 
displace the gravestones : I t  tvcts held. some evidence to go to the jury 
that the defendant was guilty under the Act. Ibid. 

3. Where the onmer of land consents. either expressly or by implication to 
the interment of dead bodies on his land, he has no right to afterwards 
remore the bodies, or to deface or pull clown the grarestones and 
monuments erected to perpetuate their memory. I b ~ d .  

DEGRADIKG QUESTIOKS : 

1. In all cases. qnestions tending to disparake or disgrace a witness may be 
aslied, provided they are limited to particular acts, but even then, when 
it is apparent to the Court, that they are put merely for the purpose of 
annoying or harassing the witness, the trial Judge may in his discre- 
tion, refuse to compel him to answer, bat  such refusal is a legitimate 
subject of comment before the jury. State v. Gay, 814. 

2. Where a witness was asked, with a view to discredit him, whether he had 
ever had sexual intercourse with any woman except his n~ife, since his 
marriage; I t  %as held, that the question was too general and Ivas not 
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DEGRADING QUESTIONS-Continued 
allowable in this form, and that  i t  was not error to refuse to compel 
the witness to answer. Ibid. 

DEMURRER : 

1. I t  is the fum which is demanded in good faith which confers jurisdiction, 
and TI-here the  plaintiff"^ demand consists of several distinct items, it  
is the aggregate which constitutes the sum demanded and confers 
jurisdiction. Voor'e v. Sowell, 265. 

2. The objection that a judgment on a demurrer is final and not that the 
defendant ansmer over, cannot be made for the first time in this Court. 
Ibid. 

3. Although it  is more orderly to state each cause of action in a separate 
and distinct allegation, yet, if it fully appear from the complaint what 
each demand is. the failure to do so, is not ground of demurrer. Ibid. 

4. Although the allegations in a complaint are  indefinite, yet if i t  contains 
facts sufficient to give the defendant such information as  will enable 
him to intelligently make his defence, the complaint is not demurrable. 
If necessary, the Court will order the plaintiff to make the allegation 
more specific. S a m e  2;. T l ~ e  Railroad, 619. 

DEPOSITIONS : 
The statute requires that a motion to quash a deposition for irregularity 

shall be made in writing, and before the trial is begun, and unless the 
motion is so made, the objection to the deposition is waired. Woodleu 
v. Hassell, 157. 

1. If the personal assets are  wasted or misapplied by the administrator or 
executor, and he should be removed, the administrator de bollis non 
must eshaust the administration bond, or the estate of the executor, 
before he can proceed against the land in the hands of the heir or 
devisee. Lillu v. TVoole!~, 412. 

2. So. where an administrator had paid the entire personalty over to the 
next-of-kin, before paying all  of the debts, and he and the sureties on 
his administration bond mere insolvent, except one surety, who was a 
nonresident, creditors can subject the land in the hands of the heirs, 
before they have eshausted the non-resident surety, and it  is imma- 
terial that such surety freqnently returns to this State on  isi its. Ibid. 

DEVISAVIT VEL NOX: 

1. upon an issue of deaisavzt vel now, the jury found a certain script 
to be the ~vill ,  and the Judge ordered that the finding of the jury, 
together with a copy of the judgment, should be certified to the Clerk 
of the Superior Court. in order that he might proceed, etc.; I t  zvas 
held, to be informal. In  such case, the probate is in the verdict, and 
the judgment so declaring, should direct the remission of the transcript 
in which the script is contained, with the original script, if among the 
papers, to the end that they may be recorded and filed, and other 
necessary proceedings had. Bruan 2;. Morinq, 687. 

2. A receiver cannot be appointed in a proceeding to establish a will. Ibid, 
694. 



INDEX. 

DEVISAVIT VEL NOS-Coultintced 

3. Where, on an issue of devisavit zel 8 0 7 1 ,  the jury found that a certain 
paper writing mas the will, and certain persons, parties to the action, 
were in possession of the land of the testator claiming under a prior 
script: I t  %as held, error to appoint a receiver of the rents and profits, 
especially when there was no allegation of insolvency against the party 
in possession. Ibid. 

DIVORCE : 

1. If the wife commit adultery, and the husband afterwards l k e s  with her, 
and Beeps up the connubial relations, a divorce will not be granted. 
Sparks 2;. Sparks, 627. 

2.  Whether deeds for separation between husband and nife, are  against 
public policy and Toid in this State, qucere. It would seem, that under 
Sec. 1831 of The Code, they are ~ a l i d  for some purposes a t  least, but 
even if they are  void, nhile the Courts may refuse to carrj- them out. 
they will not undo any act of the parties nhich they may have done 
for this purpose. Ibzd. 

DOKATIO CAUSAL JIORTIS : 

1. A donatio cu~isa rnortis, is a conditional gift, depending on the contin- 
gency of e~pec ted  death. To constitute a do~latio causa mortis, i t  must 
appear that the gift was made in riem of the donor's death. that it  is 
conditioned to talie effect only on his death by his existing disorder, 
and there must be a delivery of the subject of the donation. K i f f  v. 
m'eaver, 274. 

2.  Rills, bonds and promissory notes. and all other evidences of debt, al- 
thouqll parable to order and not endorsed. mag be given as donatlotics 
rausa nzo~,tis. and the donee may sue on them in his own name. Ibid. 

3. Where a bond secured by a mortgage is given a dowatio causa mol-tis, the 
mortgage goes ~ r i t h  the bond even ~ i t h o u t  a formal transfer of the 
security. Ibid. 

4. In an action bv an administrator to recover certain bonds of his intestate 
which the defendant alleged were giren him as  a do~ratio carisa mortts, 
the defendant having possession of the bonds is not required to prore 
the gift by more than a preponderance of evidence. Ibid. 

3 .  While an administrator is estopped to deny the validity of an assignment 
of personal property made by his intestate in fraud of creditors, he is 
not estopped to deny a dowatio cnusn mortis. Ibid. 

dovatio caltsa nzortis partakes son~ewhat of the character of a testa- 
mentary disposition, but the assent of the personal representative is 
not essential to its validity. If needed to pay debts it  may be recov- 
ered by the representati~e, but if there be a residlizcm of the gift after 
the payment of the debts, i t  goes to the donee and not to the intestate's 
estate. Ibid. 

DOWER : 

1. Where a rendee TT-ho was married before the dower and homestead Acts, 
makes a contract to buy land, bearing date before the passage of those 
Acts, but the deed is not made until after their passage, his wife is not 
entitled to dower or homestead in such land, unless he be seized of 
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them a t  his death, and a deed for them without her joinder conveys a 
good title. Fortuue 2;. ST'atkim, 304. 

2. A wife is entitled to dower nnder the statute, in equitable as  well as  legal 
estates. Ibid. 

3. If in a contract for sale of lands, the rendee knows that the vendor is a 
married man a t  the time the contract is made, he cannot refuse to take 
the title becanre the wife refuses to join. and a Court of Equity will 
force him to take such title as the vendor can give. Ibid. 

DURESS : 
1. In  an action to impeach the deed of a married woman for duress, decla- 

rations made to her in the absence of the defendants are competent, 
when the3- go to sho\i7 essential facts laid before her, which induced 
her to execute the deed. W a r e  v. Xeshit, 664. 

2. Where it  is found by the jury that a mortgage executed by husband and 
TI-ife, of the wife's propertg, was obtained by duress practiced on the 
fenze, it is error to cancel the instrument entirely, but it  should still 
be left operative as to the husband's interest. I b i d .  

An easement in land mag- be presumed from long, continuous, and uninter- 
rupted enjoyment, and its abandonment and discontinuance map be 
presumed from ?con-user, and obstructions acquiesced in and submi t t~d  
to, without resistance, for a period sufficient to raise such presnmption. 
This applies to public, as  well as  private easements. State  2;. Long, 896. 

EJECTMENT : 
See A C T I ~ K  TO RECOVER IAXD. 

EXDORSEMENT : 
1. If the endorsee of a negotiable instrument before its maturity knew, or if 

such facts came to his Bnowledge, which, if inquired into, would hare  
informed him of an equity of the maker, he takes the instrument c u m  
o n e m  Hu7hert v. Douglas, 122. 

2. TT7here the payee of a note, on which there have been partial payments 
made, ~ r h i c h  nre not entered on the note, endorses i t  to a third partp 
for its full value, he is liable as endorser for the full face T-alue of the 
note. Hlrlbert 0. Douglas. 128. 

3. The possession of an unendorsed negotiable note, raises a presumption of 
fact as between the holder and payor, that the holder is the owner. 
Eut  this presumption does not arise as  between the holder and the 
pag-ee, who has the legal title. Holly 2;. Hol l !~ ,  650. 

EQIJITABLE ISSUES : 
1. In  the trial by a jury of issues arising in equitable matters, the rules of 

equity should be followed as  fa r  as  possible. E1y u. Earlzj, 1. 

2. Issues of fact, as distinguished from questions of fact, in equitable as  
well as  legal actions, must be tried by a jury; but this does not author- 
ize the jury in finding such issues on less evidence than a chancellor 
would find them. Ibid. 



INDEX. 

EQUITABLE ISSUES-Continued 
3. I n  an action by an administrator to recover certain bonds of his intestate, 

which the defendant alleged were given him as a donatio catisa n~ortis.  
the rtefendant having possession of the bonds is not required to prove 
the gift by more than a preponderance of evidence. Iiiff  v. Weaaer, 
274. 

ESCAPE : 
1. The provisions of The Code, Sec. 3448, forbidding the hiring out of con- 

ricts, unless the Court before which such prisoner was convicted shall 
so authorize in its judgment, only applies to farming out convict labor 
to individuals and corporations, and does not extend to cases of con- 
ricts eniployed on public works, and under the superrision and control 
of public agents. State v. Sneed, 806. 

2. So, where a prisoner confined in the public jail was used by the county 
authorities to work on the public roads, the person in charge of him 
was guilty of an escape for negligently allowing such person to make 
his escape. I h i d .  

3. The Court charged the jury that i t  was the duty of the officer to use all 
legal means to safely keep the prisoner; that  failure to put handcuffs 
on him was not per se negligence, but the jury nmst decide whether in 
this case, the failure to do so contributed to his escape, and whether 
the defendant had used due diligence in guarding the prisoner without 
them : Aeld, to be no error. State o. IZu?zter, 829. 

4. The Court further charged, that ordinarily, the burden of proof is on the 
State to the end of the case, but that  in a n  indictment for a n  escape, 
this was changed, and when the escape mas proved or admitted, the 
burden is shifted to the defendant, to prove that there Xras no negli- 
gence on his part,  and that he had used all legal means for his safe 
keeping; IIeld, to be no error. I b i d .  

5. A person emplo~ed as  a guard, in the management of convicts, is crim- 
inally responsible for the escape of prisoners confided to his care. 
Stufe .c. Johwson. 924. 

6. Officers and public agents \\.ill not be held to the rigorous common-laxv 
rule of responsibility for the custody of convicts employed in labors 
outside of the penitentiary, actual negligence being the test of guilt. 
I h i d .  

7. As a general rule, i t  is not necessary to prove negligence when one has 
lawful custody of prisoners, for i t  is implied, unless occasioned by the 
act of God, or from irresistible a d ~ e r s e  force. I b i d .  

8. Where a defendant, indicted for crime, escapes, this Court will suspend 
further proceedings until he is re-arrested and brought within its jnris- 
diction. State 2;. XcMillan, 945. 

9. The prisoner, hauing escaped, after his conriction for  murder in the Supe- 
rior Court and appeal to the Supreme Court, this Court will not dismiss 
the appeal. but will allow the case to remain on the docket until the 
prisoner is re-arrested: when it will be called for further action a t  the 
instance of the Attorney-General or of the prisoner. Ibid. 

10. Where a defendant, convicted of larceny, escaped pending the appeal, the 
appeal will not be dismissed, but will be continued, to be called up for 
argument either by the prisoner or the State, mhen he shall be re- 
taken. State v. Picketf, 971. 
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ESTOPPEL : 
1. After an execution has been returned with the allotment of the personal 

property exemption, it becomes an estoppel, but as  long as  the process 
remains in the officer's hands, such allotment is in fieri, and may be 
corrected. Pate  v. IZarper, 23. 

2. The rule is well settled that one who obtains possession of land under a 
contract of lease must restore the possession to him who gave i t  before 
he will be permitted to deny the lessor's title, unless he be evicted b r  
due process of law or compelled to yield to a paramount title, and 
afterwards let into possession by a new and distinct title of a new 
landlord, and this bona fide. The rule extends to the assignees of the 
term. Pa te  v .  Turner, 47. 

3.  While coverture is no protection to the wife against responsibility for 
torts, or positire acts of fraud roluntarily committed, all  the elements 
necessary to create an operative estoppel will be more stringently 
required when the doctrine is sought to be enforced against a married 
woman than against those who are under no legal disabilities. Loftin 
v ,  Cross1and, 76. 

4. The constitution of the husband the agent of the wife for the purpose of 
leasing her lands. confers no authority upon him to subject her rents 
to the lien of advancements of agricultural supplies made to her tenant 
to enable him to make the crop, by one R-110 beliered the lands be- 
longed to the husband and agent, if she did nothing to produce such 
belief or otherwise mislead the parties to the transaction. Ibid. 

.5. I t  seems, that  parties to a decree, who accept benefits under it, cannot 
afterwards attack it. Slaugliter v. Cnmon, 189. 

6.  While an administrator is estopped to deny the validity of an assignment 
of personal property made by his intestate in fraud of creditors, he is 
not estopped to deny a donatio causn mortis. Kiff v. Weaver, 274. 

7. An estoppel arising out of the acceptance of a deed, is restricted to the 
estate which i t  undertakes to transfer. So, a grantee who claims 
under a deed which excludes the minerals to be found in the conveyed 
land from the operation of the deed. is not estopped to deny that  his 
qrantor had title to the minerals. Fisher v. The Mining Co., 397. 

8. Where an administrator files a petition to sell the lands of his intestate 
to make assets, if the debts to be paid hare not been reduced to judg- 
ment, the heir may plead that  they are  barred by the statute, but when 
the demand has been reduced to judgment against the administrator, 
the heir is bound by the judgment unless he can show that i t  mas 
obtained by collusion and fraud, and is barred by i t  from setting up 
any matter which might hare been pleaded by the administrator as a 
bar in the suit against him. Spcer 2;. James, 417. 

9. A guardian inl-ested the funds of her two wards in land, taking the deed 
in her own name. The wards, upon a settlement, took a deed for equal 
portions of the land from the guardian, and gave her a release. More 
 as due to one ward than to the other. It was held, that  the ward to 
~ h o m  the larger sun1 vTas due, was not estopped by the release, from 
haring the deed corrected, so that it  should convey to her the propor- 
tion of the land, which the amount due her, bore to the amount due the 
other ward. ~Ycott  v.  Queen, 462. 



10. Where the plaintiff was in possession. and a suit for partition mas pro- 
gressing, and certain infant defendants. for a number of years after 
reaching majority, raised no objection to the possession, and made no 
defence to the proceeding : I t  zcas held,  that  they mould not be allowed 
to come in when nothing was wanting but a final decree, and set up 
defences attacking the p1aintiff.s right of possession. W i l l i a m s  v. 
W i l l i a m s .  732. 

11. Xere silence while a trespasser is improving real estate as  if i t  was his 
own, while i t  may sustain a claim for the ralue of such improvements 
when made in good faith, cannot be allowed to transfer the property 
itself to such trespasser. Railroad Co. 5. McCaskil l .  746. 

12. Where one is in possession of land by virtue of a deed conveying a life 
estate, he is not estopped by such deed from setting up a title in fee by 
reason of t-wenty xears' possession, against one who is a stranger, and 
neither party nor privy to the grantor in the deed conveying the life 
estate. Bri t ta iu  v. Daniels ,  781. 

13. The doctrine of estoppel  does not apply to the State; therefore, when in 
one indictment for selling liquor within five miles of a church, it  was 
found that  the place where the liquor mas sold, was more than five 
miles from the church, this does not estop the State from proving in 
another indictment, that the same place was less than five miles from 
the church. S t a t e  5. WTil7iams. 891. 

1. A Court mill only correct a mistake in a deed or other written instrument 
upon clear, strong and convincing proof. and i t  is error in the Court to 
charge the jury that  the plaintiff' is entitled to h a w  the issue found in 
his favor upon a mere preponderance of eridence. E l g  v. E a r l y ,  1. 

2.  In  such cases, if the Court should be of opinion that, in no reasonable 
view of the evidence, is it  sufficient to warrant a verdict establishing 
the mistake, a verdict should be directed for the defendant. Ib id .  

3. In  the trial by a jury of issues arising in equitable matters. the rules of 
equity should be follom-ed as  fa r  as possible. Ib id .  

4. Where the subscribing witness to a bond is dead, eridence of his hand- 
writing is admissible to prove the execution of the bond, and i t  is for 
the jury to say whether or not the bond Tvas executed. A n g i e r  2;. 

Howard, 27. 

5 .  Where i t  appeared that the title to the land in controversy was in x, who 
resided ~ v i t h  the plaintiff her son, by whom her business Jvas managed ; 
that the defendant entered under a lease made with the son, in which 
no reference was made to the mother, and the rents were paid to him; 
H e l d ,  that these facts created no presumption that  the lease was made 
on behalf of the mother, and that they furnished some evidence that  it 
was made in the name and for  the benefit of the plaintiff. Pate r .  
T u m ~ e r .  47. 

6. The defendant haring entered as the tenant of the plaintiff, pending an 
action by the latter to recover possession, the counsel for the defendant 
recovered judgment by default against his client for the possession of 
the same land, issued a writ of possession. under which the defendant 
was put off the premises, but her property suffered to remain, and she 
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immediately attorned and re-entered as the tenant of her said counsel : 
H e l d .  that these facts furnished some evidence of a collusive eviction 
for the purpose of defeating the plaintiff's recovery. Ib id .  

5 .  JF7here there is a sale or mortgage of a crop to be planted, it seems,  that 
parol evidence is admissible to fit the description of the property, and 
to show the agreement of the parties. R o u n d t r e e  v. B r i t t ,  104. 

8. The evidence for the purpose of refreshing the recollection of a witness 
comes within the general rule that, "the best evidence the case admits 
of must be produced," therefore, a witness will not be allowed to 
refresh his memory by referring to copies of deeds executed by him 
when the originals may be had. J o n e s  v. Jones ,  111. 

9. Copies of instruments on the books of the register of deeds are not the 
best evidence to refresh the memory of the maker of the instrument. 
Ib id .  

10. Parol eridence is not admissible to alter or contradict the terms of a 
written contract. R a y  zj. Blackwel l ,  10. 

11. Where records have been burned or destroyed, the entries in the bound 
volumes containing the minutes of the Court are  admissible in evi- 
dence, to establish the regularity of the proceedings. Hal-e v. Hollo-  
m a n .  14. 

12. Where land has been sold under a decree of Court, and the records have 
been destroyed, the recitals in the deeds are  evidence of the regularity 
of the proceedings. Ib id .  

13. Parol eridence is incompetent to vary, explain, or contradict a written 
instrument. So where an insurance company contracted in writing to 
pay a sum of money to the personal representative of the insured, parol 
eridence is not admissible to s h o ~  that  i t  was intended that  the sum 
should be paid to certain of his children. Ell iot t  v. W h e d b e e ,  115. 

14. If the endorsee of a negotiable instrument before its maturity linen,, or if 
such facts came to his linowledge, which, if enquired into, would have 
informed him of an equity of the maker, he takes the instrument cum 
oneuc.  Hlilbcrt  v. Douglas,  122. 

13. The declarations and acts of a judgment debtor who remains in posses- 
sion of land after it  has been sold under esecution and a sheriff's deed 
executed, are admissible to s h o ~  agreement between himself and the 
purchaser a t  esecution sale to defraud his creditors. W o o d l e y  v. 
Hasse l l ,  157. 

16. When there is any evidence to go to the jury, this Court cannot pass on 
its snficiency, and when the case on appeal states that there was much 
evidence on the certain question introduced by both parties, this Court 
cannot bay that  there is no evidence to support the verdict. Ibid.  

17. The e s  parte accounts of executors and administrators passed upon by 
the Probate Judge, are  only pr ima fac ie  evidence of correctness. They 
may be attacked by the next-of-kin, or any other person interested in 
the estate. (The Code, Sec. 1399.) G ~ - a r ~ t  v. Hughes, 231. 

18. Statements and admissions in the pleadings may be used as evidence 
against the party pleading them, but they must be introduced as  evi- 
dence a t  the proper time, so as  to give the party against whom they 
are  used an opportunity to reply to and explain them. S m i t h  G. 
Xiniocks,  243. 
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19. The n7hole record is not in evidence. So much of the pleadings ought to 
be read to the jury, as  may be necessary to explain and present the 
issues. Ibid. 

20. So. where an amended answer had been filed, upon which alone the issues 
n-ere raised, it  was error to allow the plaintiff's counsel to read and 
conlnlent to the jury on the original answer, nhich had not been intro- 
duced in evidence. Ibid. 

21. In  an action by an administrator to recover certain bonds of his intestate, 
which the defendant alleged were given him as a dorratio calisa wzortis, 
the defendant hal-ing possession of the bonds is not required to prove 
the gift by more than a preponderance of evidence. I i i f f  v. TVenvev, 
274. 

22. I t  is not error to allow the plaintiff to ask one of his witnesses where he 
li~-es, with the purpose of showing that  he lives with the defendant, 
when the Court does not allow the fact to be used to impeach the 
witness. Pittman .r;. Cnnzp, 253. 

23 Where the plaintiff is aware of certain rules of a railroad company, and 
takes passage over the road for  the purpose of riolating these rules and 
bringing suit, his declarations to this effect, a re  admissible in mitiga- 
tidn of damages. Holnzes 2;. T h e  Railroad, 318. 

24. The admissions and d~clarations of a sheriff made when settling his tax 
account with the county commissioners, a re  admissible in evidence in 
an action on his bond for the noa-payment of the taxes collected by 
him. Davc~bport v .  UcI iee ,  3%. 

2;. Such admissions may be  roved by any person TI-110 heard them, and can 
state the substance of what was said. Ibid.  

26. I t  is perfectly well settled that while a witness can only testify to such 
matters as  a re  within his own knowledge and recollection. still he may 
refresh his memory by reference to nzemo?'andu, and  r hen the menzo- 
lands are  in Court he may be forced to do so. Ibid. 

27, h witness can refresh his memory by reference to his nrenzoranda outside 
of Court a s  well a s  when on the stand. So, where a witness said that 
he could not testify to certain conversations without refreshing his 
memory by data made by him a t  the time of the conversations, which 
the trial Judge refused to let him do. and after retiring from the stand. 
he TYas recalled and stated that he could then testify to them, which 
n7as ruled ou t ;  I t  was  he ld ,  to be error. Any question as to the accu- 
racy of his recollection would go to his credibility, but not to his conl- 
peteacp. Ibid.  

28 h litigant should be allowed to prore his case in his own way, and by his 
own evidence. So. vThere the trial Judge refused to allow a ~ ~ i t n e s s  to 
refresh his memory by certain memoranda, and then testify to certain 
conversations n~hich the plaintiff wished to bring out, but told the 
plaintiff that  he might introduce the nwnzoranda themselves, which the 
plaintiff refused to do, and afterwards the defendant, when on the 
stand, testified that the conrersations were substantially as  it was 
proposed to prore them by the rejected witness; I t  was  7zeld, to be 
error. Ibid.  

29. Where land was sold to make assets, and the sale confirmed and title 
ordered to be made, and afterwards an action of ejectment n7as brought 
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by one of the heirs, eTidence in such action, that the land sold for an 
unden-alue, is incompetent, the order confirming the sale being still 
in force. Sumner v.  Sessowzs, 371. 

30. In  such case. the insufficiency in price would be cause for refusing to 
confirm the sale, but is no ground for annulling the deed in an action 
brought to try the legal title. Ibid. 

31. The fact that the purchaser a t  a sale of land to make assets, conveys the 
land to the administrator who made the sale. shortly thereafter, is very 
slight evidence, unless aided by other facts, to establish collusion be- 
tween such purchaser and the administrator. Ibid. 

32. Where a deed throughout, including the covenants, appears to be the per- 
sonal deed of the grantor, the word "agent," put after the signature 
and seal, is surplusage, and affords no evidence that  the title was 
vested in any other than the grantor. Fisher v. Tke Mining Cornpanu, 
397 

33. In an action against a common carrier for injury to property while in 
transit, the bill of lading and manifest, showing that  the property was 
recei~ed by the defendant in good order. is prima facie evidence against 
the defendant, but is not conclusive and may be rebutted. Bzcruiell v. 
The Railrocrd. 4.51. 

34. When the allegation of negligence is that the property mas injured by 
water while in transit, evidence is admissible that  no rain fell while 
the groperty was on the defendant's road. and that the car on which 
it was being transported was not allon~ed to be stopped near a water- 
tanli. Ibzd. 

3.5. I t  is discretionary with the trial Judge to allow a party to introduce his 
evidence in any order which he may desire. Rlpleu v. ArTedqe, 467. 

36 The admission of immaterial evidence cannot be assigned as error. Ibid. 

37. Where the fact in issue is whether a certain contract was made or not, 
comersations and declarations made by one of the contracting parties, 
about the time i t  was claimed that  the contract TTas made, are admis- 
sible in midence when they tend to s l i o ~ ~  that such a contract mas 
made. SfrUo~iald 5. Carsoti, 497. 

38. The official acts and returns of a sheriff are  acted on withont proof of his 
signature. in a Court in which he is an officer. Ibid. 

39 A return by the sheriff on a notice to p r o d ~ ~ c e  a paper in these words. 
"Executed by delivering a copy," implies a delivery to each partx to 
nhonl the notice is addressed, and is sufficient. Ibid. 

40. The Court has power, by ~ i r t u e  of Sec 578 and See. 1373 of The Code, to 
order the production of proper papers, pertinent to an issue to be tried, 
and in the possession of the opposite party. Ibid. 

41. Where a party directs a letter to be written from a draught prepared by 
himself, the copy so made, and not the draught, is the original paper, 
and notice to produce the draught is not necpssary before introducing 
the letter in evidence Ibid. 

42. The party introducing a witness, endorses his general credit, and will not 
be allowed to impeach his general moral character. but he may show 
that the facts are  different from those testified to by the ~ ~ i t n e s s ,  and 
i t  semiis, that this rule applies nhen one party puts his a d r e ~ s a r y  on 
the stand. Ibid. 
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43. While mere hearsay or declarations are  not admissible as el-idence to 

proye facts, yet when there is a claim and assertion of o\vnership, 
which can only be proved by acts and words of the claimant, such 
acts and accompanyiug words stand on the same footing, and a re  
admissible for this purpose. Phipps v. Pierce, 514. 

44. In an action by a sheriff, under authority conferred by a statute, against 
a landlord for certain ~mpaid  taxes, which i t  was the duty of a tenant, 
since dead, to pay, i t  is competent to show by the administrator of such 
tenant, that he had looked over the papers of his intestate and had 
fonnd no receipt for the taxes. Jones v. Arringtorc, 541. 

43. IVhile regularly authenticated copies of records, and entries in the nature 
of records, should be used as evidence, yet the records themselves a re  
also competent. Carolina Irov Co. v. Abernathg, 545. 

46. The original record of incorporation, made by the Clerk, in pursuance of 
the provisions of ch. 16 of The Code, in a book kept in his office for that 
purpose, is admissible in evidence to prove the fact of the incorpora- 
tion. The letters of incorporation a re  evidence, but not the only evi- 
dence, to prove that  fact. Ibid. 

47. Par01 evidence is not competent to engraft on a contract TI-hich has been 
reduced to writing, other terms and conditions, contemporaneously 
made, except where the contract was comprehensire, and a part of i t  
only was reduced to writing and i t  was not intended to include the 
entire contract. Nickelson v. Reves, ,559. 

48. Where the defendant entered into a contract to make title to the plaintiff 
to a tract of land, described by metes and bounds, upon the payment 
of certain notes, and the plaintiff executed his notes to the defendant. 
reciting that they were for the purchase money, the defendant cannot 
show by parol evidence that a t  the time the contract was made, i t  was 
agreed by parol that the land should be conveyed, and if found to con- 
tain a larger number of acres than was supposed, that  the vendee 
should pay an additional sunl. Ihid. 

49. When the cilaractei. of the instrument, upon inspection, is left doubtful, 
parol evidence is admissible to show the intention of the maker. Ego-- 
ton v. Caw, 648. 

50. In  an action to impeach the deed of a married woman for duress, declara- 
tions made to her in the absence of the defendants are  competent, when 
 the^ go to show essential facts laid before her, which induced her to 
execute the deed. TVnre v. S e ~ b i t ,  664. 

.51. Where, in an issue of devisavrt cel non, the caveators offered a witness 
who had been examined when the will mas offered for probate before 
the Clerk, and to impeach him, and contradict his testimony. the pro- 
pounders e~ainined a witness who had made n%cmo1anda of the evi- 
dence taken before the Clerk, a t  the request of the Clerk, and who 
slvore that his memomnda were accurate; I t  was hr7d, to be error to 
exclude such trzemornnda, and the propounders had a right to read i t  
to the jury to contradict the caveator's witness. R r ~ a n  v. Xoring. 687. 

32. In such case, i t  does not remove the error to allow the caveator's witness 
to testify from inenlory what his evidence was before the Clerk. The 
propounders had a right to have that  evidence, as preserved, read to 
the jury rather than to have the result of the witness's recollection. 
Ibid. 
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63. A n e x  trial awarded by the Supreme Court, re-opens tile controrersy for 
the admission of any evidence that is itself competent, and ~vhich, if 
offered a t  the first trial, should hare been received. and this equally 
applies to cases when the facts are  to be passed on by the Judge instead 
of a jury. Jones v. S ~ c c p s o ~ ~ ,  700. 

.54. The inventory returned by an esecutor or administrator into the Clerk's 
office, is prrma facie exidence of the so lvenc~  of the persons owing' 
debts to the estate and described in such inrentory, if nothing be said 
in said inventorg to the contrary, against the executor or adminis- 
trator returning it, and the sureties on his bond, but rt seems such 
inrentory is not evidence a ~ a i n s t  an admillistrator de bollis I I O ~ ,  and 
the sureties to his bond Grunt v. Rces. 720. 

.55. Such inventory is not conclusi~e, and the defendant may show that the 
personal representative made errors and mistakes i11 describing and 
noting the debts in the inventory. Ibid. 

.iG. A11 ex purte survey of the line in dispute, in the absence of the parties, 
and not ordered hy the Court, is admissible in evidence as tending to 
s h o ~  where the line is Justice v. Luthel-, 793. 

.57. When a line from "the Alder spring to a post oak" has been fixed by the 
verdict of a jury, rendered in 1874, as the true line between the parties, 
and the location of the post-oali being known, the only question on this 
Irlal was the location of the Alder spring, as fixed by the verdict of 
1874: Held. that  the location of a white-oak called for in this grant, 
issued in 1803, was inadmissible, the Slder  spring not being called for 
in this grant nor in any other grant or deed which n as used in the trial 
in 1874, nrhen the verdict mas rendered. Ibzd. 

58. The defendant offered to prove, by his o~vn  testimony, the contents of a 
paper-writing executed in 18.59, whereby plaintiff and one Logan 
(~vhose estate defendant omned) agreed to submit the controversg, in 
reference to this line, to arbitration, and to s h o ~  the loss of this paper, 
proved that it JTas deposited ~ v i t h  one Pen& for safe keeping, who, 
upon being applied to for it, said i t  was lost:  that said Penly was 
%ummoned as a nitness, but had changed his residence to another 
State:  Held, that this eridence was incompetent, because, ls t ,  the 
submission to referee n as prior to the verdict of 1874, and if i t  had any 
effect, i t  ~ ~ o u l d  be to control or affect the verdict as an estoppel; 211d, 
before secondary evidence is admissible to prove the contents of a 
u~riting. its absence must be legally acconnied for, arid this is not done 
by shoning the declaration of the party n i t h  whom it was deposited, 
that  i t  was lost, or that  he had removed hls residence from this into 
another State. Ibid. 

.79. The report of the action of such referees is also inadmissible. Ihld. 

GO. Where a witness to prove that  a certain letter v7as in the handwriting of 
the defendant, testified that he had often seeu the defendant \mite. 
and lmew his handwriting, he is competent to cypress an opinion a i  to 
whether the letter in controrersy was mritten by the defendant. State 
1;. Gau. 814. 

01. In all cases, questions tending to disparage or disgrace a witness may be 
asked, provided they are  limited to particular acts, but even then, 
n hen it is apparent to the Court, that they are  put merely for the pur- 
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pose of annoying or harassing the witness, the trial Jnrlge may, in  his 
discretion, refuse to compel him to answer, but such refusal is a legiti- 
mate subject of comment before the jury. Ibid. 

62. Where a witness was asked. with a vievT to discredit him, 'ivhether he had 
ever had sesual intercourse with any woman except his wife, since his 
marriage; I t  was  held. that the question was too general and Tas not 
allon-able in this form, and that i t  was not error to refuse to compel 
the witness to answer. Ibid. 

63. Where the Judge admits evidence to which exception is made, and after- 
\yards excludes it ,  and instructs the jury not to consider it, the escep- 
tion to such evidence mill not be considered in this Court. Ibid. 

64. When the original records are  offered in evidence in the Conrt to which 
they belong, they should be received. While in any other court, the 
proper mode of proving them is by a duly authenticated copy, under 
the seal of the Court, yet the original, when present, is admissible, if 
competent. S f a t e  v. Hunter ,  829. 

63. A physician r h o  qualifies himself in other respects, is not precluded from 
testifying as  an expert, because he  has not been examined by the State 
Board of Xedical Examiners. State  2;. Spenka, 865. 

66. Where a witness is asked with a view to corroborate, ~ h e t h e r  he has not 
made the same statement before being examined, he may testify that he 
has made the same statenlent before going on the stand, but he cannot 
tell other things said in the same conversation, which TT-ere not brought 
out on the examination. Ibid. 

67. As a general rule, i t  is not admissible, on a prosecution for one offense to 
prove that the defendant had before committed another offense. To 
this there a re  exceptions, but the offense must he brought home to the 
defendant. Stccte 2;. d l s t o ~ ? .  930. 

68. When two offenses a r e  committed in two different years, it is erroneous 
for the Judge to permit the State, in a prosecution for the second 
offense, in order to show the a n i m i ~ s  of the defendant, to pro,-e irrele- 
r a n t  facts which only tend to cast a suspicion on the defendant as  to 
the first offense. Ibid. 

69. Although the evidence be slight, yet if i t  is sufficient to reasonably war- 
rant the finding of the jury, the Supreme Court cannot review their 
finding. State  v. Fanning, 940. 

70. The rule that an admission of the truth of a statement, made by another 
in the presence of a party to an action, will be inferred from his silence, 
applies to the prosecutor in a criminal action. State v. Bciatolc, 947. 

71. To authorize such inference it  must clearly appear, not only that  the 
statenlent was fully understood, but also that i t  was of such a charac- 
ter. or made under such circumstances as would naturally call for 
some reply. Ibid.  

72. Where a prisoner was tried for murder by poisoning, and a t  the time of 
the death, stated that the deceased had had a similar attack some 
years before, for which a certain physician attended her :  It was  held, 
that  such attending physician could be allowed to give a n  account of 
such previous illness. State v. Cole, 959. 
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73. Whether or not a witness is an expert, is a question of fact to be decided 

by the Court, and its finding is conclusive, and not subject to reriem. 
S t a t e  v. Cole, 9.58. 

74. Where a prisoner is accused of murder by poisoning with strychnia, i t  is 
competent to show that  he bought some of this drug the previous year. 
I b l d .  

73. An expert may be asked his opinion, based upon evidence already offered, 
it the jury shall believe such evidence. Such opinion must not be the 
positive opinion of the expert, founded upon his own observation and 
the testimony of others, but must be wholly contingent upon the facts, 
as  the jury shall find them to be. I b i d .  

76. What is evidence, and whetlier there is any evidence, are questions of law 
for the Court; what weight the eridence is entitled to, is a question of 
fact for the jury. S t a t e  v. P o ~ e 7 1 ,  963. 

77. If the evidence, considered as  a whole, mill not, in a just and reasonable 
riew of it, \\-arrant the verdict, then there is no e~ idence  sufficient to be 
left to the jury, and the Court should so declare. I b i d .  

78. If the evidence only raises a conjecture or suspiciori of a fact, such fact 
should not be left to the jury. I b i d .  

79. Where, in a n  indictment for rape, the prisoner prorecl that the prosecu- 
trix had accused two other persons of the offence, and then proposed 
to show that he had caused s u b p o ~ r c a s  to be issued for these persons, 
but that the sheriff had returned on the process that the parties were 
not to be found; I t  wcrs he ld .  that such evidence was incompetent. 
State  c. S t a r m s .  973. 

80. 9 question is improper and should not be allowed to be asked, which calls 
for matter of opinion and arguments, rather than of fact. I b i d .  

81. So, wherr a witness was impeached, and the impeaching witness testified 
that the impeached witness had been accused of larceny, and had run 
a n  ay, it is incompetent to ask whether it  mas not impossible for one in 
the station in life of the impeached witness to give bail with a riew of 
sholr-ing that the witness ran a\vay only to escape imprisonment. I b i d .  

82. Where an assault was made at  the same time upon t ~ v o  persons, one of 
whom m s  killed, it is competent for the surviror to testify to the 
character and nature of the wound inflicted on him. S t a t e  v. G O O C ~ .  
987. 

83. K h e n  the defence offered eridence to show that one of the prisoners did 
not hare a linife on the day of the homicide, it is competent for the 
State to show that both prisoners were seen together shortly before 
the homicide, and that one of them did have a lmite: the homicide 
having been committed with such a weapon. I b i d .  

84. Evidence is competent to show that the prisoners had bad feeling against 
the deceased, on account of some disputed accounts. I b i d .  

85. Eridence is not competent on the part  of the prisoners, to show that the 
deceased kept false accounts with other persons. I b i d .  

86. In  cases of homicide, the question is, did the prisoner bear malice towards 
the deceased, and eridence is incompetent to sho\r that the deceased 
bore malice towards the prisoner. I b i d .  
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87. Eridence of the moral character of the deceased is irrelerant, unless it is 
to show that he was a violent man, and it  is only competent then, 
n-hen the evidence of the homicide is wholly circumstantial, and the 
character of the transaction is in doubt; or when there is evidence 
tending to show that the billing was done in self-defence. I b i d .  

88. Permission to recall and re-examine a witness, is entirely a matter of 
discretion, and cannot be assigned as  error. I b i d .  

89. As a general rule, evidence is not admissible to shov that the deceased 
17-af a man of'violent temper, and a dangerous man, because the law 
protects the lives of violent men, as  much as  those of a peaceable dis- 
position. and eridence is also generally incompetent to shon- that the 
deceased had threatened the life of the prisoner. State v. Henseleu, 
1021. 

90. The esception to these rules, is, 1st. When i t  appears that the Billing was 
clone in self-defence. 2nd. If the el-idence of the killing be wholly cir- 
cnnlstantial, and the character of the slaying is in doubt, and to make 
such eridence admissible in either case, it  must appear that  the pris- 
oner lmew of the violent character of the deceased, and of the fact 
that the threats had been made. I b i d .  

An executor is competent to testify to transactions between his intestate 
and the defendmt of which he has Irnowledge, whicli are in favor of 
the estate of the intestate and adverse to the defendant. P i t t n z a ? ~  v. 
C a m p ,  283. 

EXCEPTIONS TO REFEREE'S REPORT. 
1. Exceptions to the report of a referee must distinctly point out the alleged 

error. C o o ~ ~ e r .  z;. ,If iddletovc, 86. 

2. Facts found by a referee and approved by the Court, in which the order 
of reference was made, are  not the subject of review in the Supreme 
Court, unless t h e r e  is no ev idence  to support the finding. I b i d .  

EXCUSSBLE NEGLIGENCE : 
1. The spirit and equity of Sec. 274 of The Code, apply to the Supreme 

Court, and the same relief will be administered here as in the Superior 
Court, upon a proper case. Wiley  v. Logan, 564. 

2. There is a well recognized distinction between the negligence of a party 
and that of his attorney. The omission of an attorney, retained in a 
cause, to perform his duty, makes a case of excusable negligence for 
his client. I b i d .  

3. The rule that  the negligence of an attorner will not be visited on his 
client, applies with greater force to appeals in the Supreme Court than 
to actions in the Courts below, because the client is not required to 
give his personal attention to his appeal in the Supreme Court. I b i d .  

4. So, where a n  appellant employed counsel to attend to his appeal, who 
failed to have the record printed, and the case was dismissed; I t  was 
h e l d ,  excusable negligence on the part of the appellant, and his appeal 
would be reinstated. I b i d .  



INDEX. 

ESCUSTABLE SEGLIGENCE-Continued 

5. In  hearing motions to set aside judgments for surprise, etc., there is no 
rule reqniring the affidarits to be filed before the hearing of the motion 
is entered on. Jones ti. Szoepson, 700. 

6. I n  an application to set aside a judgment for surprise, etc., there was an 
appeal to this Court, where the judgment was reversed and further 
proceedings ordered. On the trial in the Court below, on the hearing. 
the defendant offered an additional affidavit, which TTas rejected by 
the Court: I t  was held, to be error, as  the trial TVBS de novo, and the 
parties had the right in law to offer any competent e~idence,  whether 
offered on the prerious trial or not. Ibid. 

EXECITTIOX : 

1. A debtor is entitled to have his personal property exemption ascertained 
up to and immediately before the sale. Pats v. Hnlper, 23. 

2. After an execution has been returned with the allotment of the personal 
property exemption, i t  becomes an estoppel, but as long a s  the process 
remains in the officer's hands, such allotment is in fleri, and may be 
corrected. Ibid. 

3. An execution should bear teste as of the term next before the day on 
m-hich it  was issued, and not of the day on which i t  is issued; but such 
irregularity does not render the execution void, or vitiate a sale under 
it. TVilliams v. Weaver, 134. 

4. I t  is the docketing of the judgment, and not the issuing of the execution, 
~vhich creates the lien under the present system. Ibrd. 

5. An euecution issued after the death of the judgment debtor is void, and 
no title passes to a purchaser a t  a sale under such an execution; and 
this is so, although the judgment was obtailled on causes of action 
arcruing prior to the adoption of the Code of C i ~ i l  Procedure. Ibid. 

6 Where there is a private arrangement between a judgment debtor and a 
third person, that the latter shall purchase the land of the former a t  
the execution sale, and hold i t  for the benefit of the judgment debtor 
and to screen i t  from his creditors, if there is an actnal fraudulent 
intent, other creditors may treat the conveyance by the sheriff to such 
third person as void, and sell the land under their execution. ~T'oodle!~ 
c. Hassell, 157. 
contract to indemnify a public officer for doing an act which he ought 
to do, is ra l id :  one to indemnify him for doing an act which he ought 
not to do, or for omitting to do an act x~hich he onght to do. is roid. 
G'l.iIj7il v. IIastg, 438. 

8. Where there is real doubt as to the o~vnership of personal property and 
the sheriff's right to sell, he may refuse to do so unless the plaintid in 
the execution indemnify him. Ibid. 

9. Where, in such case, there are several judgment creditors, some of whom 
refuse to give the indemnity, the sherift' may apportion the proceeds of 
the sale among snch as  indemnify him, to the exclusion of the others. 
Ibid. 

10. Where a sheriff had levied on personal property, alleged to beloug to the 
jndgment debtor, and upon its being claimed by a third person. re- 
leased the lery and tool< a bond to indemnify him, in case he should be 
amerced, snch bond of indemnity is roid. Ibid. 
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11. When a deed of trust is executed to a surety to indemnify him, the inter- 

est of the principal debtor in the land conveyed, is not liable to be sold 
under a n  execution issued on a judgment obtained on the same debt, 
by the creditor. H a r d i n  1;. R a y ,  456. 

12. So, where a debtor conveyed land to his surety to indemnify him, and 
afterwards the creditor sold the same land under an execution issued 
on a judgment obtained on the same debt. a t  which sale the snrety 
purchased, and brought ejectment; I t  zcas h e l d ,  that the interest of 
the debtor was not liable for  sale under execution, but before he could 
be entitled to a decree for a re-conveyance, he must pay the amount 
for which the surety Tvas liable, although the surety never paid it. 
I b i d .  

13. Under the former practice, a purchaser a t  an execution sale on a dor- 
mant judgment, got a good title, when he was a stranger to the jndg- 
ment. Ripleu  v. A r l e d g e ,  467. 

14. In  such case, the dormant judgment was only voidable, and the sheriff 
m-as bound to obey it, although i t  might be set aside a t  the instance of 
the defendant, before property had been purchased under it. I b i d .  

13. An execution issued on a dormant judgment is irregular, and not void, 
and a stranger, ~vithout notice, a t  a sale under such execution, gets a 
good title, but if the judgment creditor, or a stranger with notice 
purchases, he  gets no title. L u t t l e  v. L y t t l e ,  683. 

16. Under the former practice, the only defence to a w i r e  f a c i a s ,  issued to 
revive a dormant judgment, was p a p l e n t  or satisfaction. I b i d .  

17. Where an execution issues on a judgment which has been docketed more 
than ten years, or when the ten years expires after the issuing, but 
before the sale under the execution, it  conreys no authority to make a 
sale of the land so as to preserve the judgment lien which had at- 
tached. I b i d .  

18. If an execution issues on a judgment more than ten years after the dock- 
eting, but v7hich is not dormant, or to a county in m-hich the judgment 
has aerer been docketed, a sale of both real and personal property 
under it is valid, but the lien only relates to the levy. I b i d .  

19. Where a judgment has become dormant. and is more than ten years old, 
no execution can issue on i t  unless the creditor gives to the debtor an 
opportunity to set up the statutory bar. Ib id .  

20. So, where a judgment was more than ten years old. and no execution had 
issued within three years, and the creditor issued a notice of a motion 
to issue execution, and the Clerk made no order to that  effect, but 
issued the execution; I t  w a s  held, that a sale thereunder was void. 
I b i d .  

EXECUTOR : 
1. The filing of a caveat to the probate of a will does not prevent the execu- 

tor, upon giving the bonds prescribed by the statute, from proceeding 
in the collection of debts due the testator. The Code, Secs. 2158, 21.59, 
2160. Hugh e.r u. H o d g e s ,  B6. 

2. Where expenses a re  incnrred by an executor in carrying out directions 
contained in a will, they stand on the same footing as  the expenses of 
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administering the estate, and must be paid out of the assets, before 
legacies. E ' d ~ a r d u  v .  L o v e ,  365. 

3. Where a will directed the executors to employ the plaintiff as agent to 
sell certain lands of the testator, and in obedience to such directions, 
the executors entered into a contract under seal with the plaintiff; 
I t  ttias held,  that the executors were personally liable on the contract, 
but as it  was entered into under the directions of the mill. and the 
services rendered mere for the benefit of the estate, payment might also 
be coerced out of the assets of the estate. Ib id .  

4. In such case, under our former practice, the plaintiff would have had to 
sue the executors on their individual liability in a n  action a t  law, and 
to enforce the liability of the estate, he would have had to go into a 
Court of Equity, but since the adoption of The Code system, both reliefs 
may be administered in one action. Ib id .  

3.  Where the executor dies, the next-of-kin, in the order named in the stat- 
ute, or his appointee, is entitled to administration with the will an- 
nexed, in preference to the highest creditor. L i t t l e  lj. B e r r y ,  433. 

6.  A contract between administrators or executors, that the estate shall be 
managed by one of them alone, is against public policy, and void. 
W i l s o n  v. Lineberqer,  641. 

7 .  The inventory returned by an executor or administrator into the Clerk's 
office, is prima facie evidence of the soh-ency of the persons owing 
debts to the estate and described in such inventory, if nothing be said 
in said inventory to the contrary, against the executor or administrator 
returning it, and the sureties on his bond, but i t  seems such inventory 
is not evidence against an administrator d e  bowis Iron, and his bond. 
G r a n t  v. Reese ,  720. 

8. Such inventory is not conclusive, and the defendants may show that the 
personal representative made errors and mistakes in describing and 
noting the debts in the inventory. Ib id .  

9. Where a person dies domiciled in this State, having personal property in 
other States, the personal estate, wherever situated, must be distrib- 
uted according to the laws of this State, but each State has the power 
to administer so much of the estate as  may be within its jurisdiction, 
for the security of domestic creditors, and when they a r e  prorided for, 
to distribute the remainder to the persons entitled, without regard to 
the place of their domicile. Ib id .  

10. Where a person dies in North Carolina, having personal property in Vir- 
ginia, the Virginia administrator is not bound to account to the ad- 
ministrator here, for the surplus after paying debts, nor is the admin- 
istrator in this State required to collect such surplus from the foreign 
administrator. Ibid.  

11. The grant of letters of administration, although general in its terms, is 
limited to the administration of property in this State, and gil-es no 
authority to the administrator to administer the property in another 
gorernment, and a failure to return such property on his inventory, is 
no breach of his bond. Ib id .  

12. In such case, if the administrator receired such foreign assets, he may, in 
equity, be held personally to account, on the ground of a personal t rust  
in the administrator, without regard to where i t  was assumed. Ib id .  
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EXECUTOR-Con tinued 
13. An executor stands upon a different footing, as  he derives his authority 

from the will, and not simply from the law, and when he proves the 
will as required by the lam of the domicil of the testator, i t  passes the 
property to him, wherever it may be situated, according to its legal 
effect. Zbid. 

14. An administrator de bonis non, cunz testamento a m e x o ,  although required 
to execute the will, does not stand on the same footing in all respects 
as an executor, as  his authority is derived from the law and not from 
the mill, and he cannot sue in  another jurisdiction to recorer the assets 
of the estate. Ibid. 

15. An administrator or executor is not entitled to commissions under all  
circumstances, but he must hare earned them by an honest and just 
discharge of his duty, and it  must appear that  the receipts and es- 
penditures have been fairly made, in the course of the administration. 
Zbid. 

16. Where an administrator failed to file any inventory or annual accounts 
of his administration, and i t  appeared that he had been guilty of gross 
negligence and want of care in his management of the estate, he is not 
entitled to commissions. Zbid. 

See also ADIIINISTRATOR. 

EXONERATION : 
1. The equity to hare  the securities embraced in a trust for the benefit of 

creditors of different classes, marshaled and appropriated in exonera- 
tion of the liens of the less preferred class is an equity against the 
debtor, and not against the donbly secured creditor. Pope v. Harris,  
62. 

2. Where a receiver is appointed in a proceeding supplemental to execution, 
he becomes the legal assignee of the property specified in the order, 
subject to the direction of the Court in which the judgment was ren- 
dered, and the judgment debtor is forbidden to interfere in any manner 
with its collection or control, or to issue execution thereon. Turner  u. 
Holden, 70. 

3. d defendant is entitled to judgment upon a counter-claim, if no reply or 
demurrer has been interposed, although i t  would have been r e f ~ ~ s e d  if 
objection had been made in apt form and time. Rozc?~dtree v. B r i f t ,  
104. 

4. Where an administrator recovers judgment upon his cause of action, and 
the defendant also upon his counter-claim, the former is entitled to an 
execution for the entire amount of his recovery ; but the execution on 
the defendant's judgment will be stayed until it is ascertained what 
amount of the assets of the estate of the intestate is applicable there- 
to. Ibicl. 

EXPERT : 
1. A physician who qualifies himself in other respects, is not precIuded from 

testifying as an expert, because he has not been examined by the State 
Board of Medical Examiners. State  e. Speaks,  866. 

2. Whether or not a witness is an expert, is a question of fact to be decided 
by the Court, and its finding is conclusive, and not subject to review. 
S ta t e  v. Cole, 958. 
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3. An expert may be asked his opinion, based upon eridence already offered, 
if the jury shall believe such eridence. Such opinion must not be the 
positive opinion of the expert, founded upon his own obserration and 
the testimony of others, but must be  holly contingent upon the facts, 
a s  the jury shall find them to be. I b i d .  

FALSE PRETENCES : 
1. Where a bill of indictment for false pretences, charges that the defendant 

unlawfully, knowingly, and designedly. with intent to defraud and 
cheat certain persons, (naming them),  falsely represented that  he had 
a n  order for the delivery of goods, and that by meails of such false 
representations, the defendant obtained goods; I t  w a s  71eTd. that the 
bill sufficiently charged the offense, and was good. S t a t e  v. X i k l e ,  843. 

2. In  such case, i t  is immaterial whether the order which the defendant pre- 
tended to have, is verbal or written. I b i d .  

FEE SIMPLE : 
1. In  the construction of deeds no regard is had to punctuation: but the 

iw ten t ion  of the parties should control unless in conflict 17-it11 some rule 
of law. Blrnlb v. W e l l s ,  67. 

2. A deed containing the following clauses-"To have and to hold one-half 
of the said tract of land;  and I, the said P, (the bargainor), do war- 
rant and defend the said bargained tract of land unto the said W. ( the 
bargainee), his heirs and assigns, against the lawful claim of any 
person or persons claiming the same in any manner mhatererH-con- 
regs the title to the lands therein described in fee simple to the bar- 
gainee. Ib id .  

3. Where i t  is the manifest purpose of a deed to pass a fee, the Court mill 
effectuate this purpose, if it can do so by any reasonable interpretation. 
R i c k s  v. Pullicrm. 223. 

4. In  the construction of deeds, the aim of the Court is to gil-e effect to the 
intention of the parties, and to do so, i t  mag transpose words and 
clauses of the instrnment. Such transposition, howe~er ,  must be 
reasonable, and render the ~rho le  instrument consistent and gire effect 
to the obriour intent. I b i d .  

3.  \$'here a clause of warranty is interjected between the words of convey- 
ance and the words of inheritance in a deed, the latter ~ i ~ i l l  be con- 
strued so as to qnalifg- the quantity of the title conreyed as n-ell as the 
warranty, aild a fee simple will pass. I b i d .  

6. The provisions of Sec. 2180 of The Code, prescribing that ererg- derise of 
land is construed to be in fee, unless it shall be plainly intended by the 
will, or some part thereof, that a less estate is intended, while laying 
down a rule of construction, still leares the question of the intention 
of the testator open for construction, and where there is a particular, 
m d  a general paramount interest apparent in the same will, and they 
clash, the general interest must preaail. L e e p e r  v. R e a g l e ,  338. 

'7. Where a mill devised to A the "north end of the house, the north kitchen, 
and what she needs of the smoke-house and lumber-house, and as much 
land as  she can work her hands on," and the same will devised the 
same land to B ; I t  w a s  Ileld, that  A only took a life estate, and B the 
remainder in fee. Ib id .  
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FEE S I M P L E - C o n t i n u e d  

8. Such devise to A, standing alone, would have conveyed the fee. I b i d .  

FEES O F  OBIFICERS: 

1. Officers of the Courts a re  not compelled to perform their duties, unless 
the fees prescribed by law are paid or tendered them, but they must 
demand them before l aches  can be imputed to litigants. W e s t  zj. 
R e y n o l d s ,  333. 

1. Where an employ6 is injured by the negligence of a fellow-servant, the 
common master is not liable for the injury. K i r k  v. T h e  R a i l r o a d ,  62.5. 

2. -1 foreman, who directs the work of the other servants, is as much a 
serrant  as  those 11-hose worlr he superintends, and if the common 
master has a general supervision of the worlr. he is not liable for the 
foreman's negligence. although the injured servant is obliged to obey 
the foreman's orders. I b i d .  

3. The term fellom-servant includes all who serre  the same master, work 
under the same contracts, derive authority and compensation from the 
same source, and are  engaged in the same general business, although 
it  may be in different grades and departments of it. I b i d .  

4. A person cannot be heard to say, that work which he has voluntarily 
agreed to do, is not within the scope of his employment. When he 
agrees to act with other employ&, he becomes their fellow-servant, so 
f a r  as  to introduce between them, the same rule of legal responsibility. 
and this rule applies to one who is voluntarily assisting the servants 
in their worli. I b i d .  

5. So, where it appeared that  a yard-master had the general management of 
making up, switching and receiving trains ; I t  w a s  h e l d ,  that a car- 
repairer was his fellow-servant, and the company was not liable for an 
injury, resnltiug from his negligence. I b i d .  

FENCES : 
An indictment and a special verdict thereon for a violation of Sec. 2799 of 

The Code, (requiring planters to keep fences around their fields during 
crop t ime),  should contain an arerment and finding that  there mas no 
"narigable stream or deep water course, that shall be sufficient instead 
of such fence," and that "the lands are not situate within the limits 
of a county, to~rnship or district where the stock law may be in force." 
Stntc  2;. Bloodtoo,-th. 918. 

FERRY : 
1. The franchise of keeping a public ferry is so incident to riparian owner- 

ship. that it  can be granted to none but those who own the land a t  one 
of the termini, unless such proprietor refuse to exercise it ,  when it may 
be granted to another, upon his making compensation to the owner, and 
this is so, eren when the ternlini are  public roads. B r o a d n a x  v. Bal ie r ,  
675. 

2. ET-ery subtraction from the profits of a ferry, by conveying its customers 
over the stream, with or without charge, is an injury for which an 
action will lie. I b i d .  
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3. In  such case, it  is the diminution in the number of customers who would 
use the ferrq-. and the consequent reduction of tolls, which is the meas- 
ure of damages recoverable against such wrong-doer. I b i d .  

4. The essential elements of a ferry franchise, is the exclusire right to trans- 
port persons, with the horses and rehicles and such personal goods as  
accompany them, from one shore to the other. I b i d .  

5. h public ferry is protected by the statute, The Code, Sec. 2049, from all 
interference with the proper enjoyment and use of the franchise by the 
erection of another ferry. I b i d .  

6. The essential idea in a ferry, is the crobsing of a stream or other body of 
water from shore to shore. I b i d .  

7. Wliere the plaintiff granted a ferry franchise from two points, opposite 
each other, on a large stream; I t  was Ileld, that he could not enjoin 
and recorer damages from a party who used the stream as a highway 
in conreying freight from points up the river, although one of these 
points mas within the statutory distance of five miles. I b i d .  

FIDUCIARY RELATIOKS : 
I. There is a clear distinction between transactions between persons stand- 

ing in fiduciary relations to each other, and those between persons 
bearing no such relation In  the first case, the law presumes fraud, 
and the burden is on the party denying i t  to rebut it. In  the other 
case, he who alleges fraud must prove it. A t k i m  v. T i t h e r s ,  581. 

2. The presumption of fraud in dealings between persons standing in fidn- 
ciary relations arises, not because the Court can see that there is, but 
because there may be fraud. I b i d .  

3. The fiduciary relations from which the lam presumes fraud are, executors 
and administrators, guardian and ward. trustee and cestzii  que t r u s t ,  
principal and agent, mortgagor and mortgagee, brokers, factors, etc., 
attorney and client, and husband and wife. I b i d .  

4. The relations subsisting between parties who hare agreed to marry are  
not such as  to raise a presumption of fraud in dealings bet~veen them. 
I b i d .  

FORCIBLE ENTRY : 

I. The offences of forcible entry and forcible trespass are not the same a t  
common law, although nearly allied, for strictly speaking, a forcible 
trespass applies to personal property. and a forcible entry to land. 
S t a t e  ?;. J Q C O ~ S ,  950. 

2. To constitute either, there must be something more than a mere trespass, 
and the act must amount to a breach of the peace, although it need not 
amount to one of great public violence or terror. I b f d .  

FORCIBLE TRESPASS : 
1. Although the entry be peaceable, yet if after getting on his premises, the 

defendant uses riolent and abusive language. and threatens to strike, 
and does other acts, calculated to. and n7hich do, intimidate the owner, 
i t  makes a case of forcible t rapass .  S t a t e  v. Wilson, 839. 

2. The offences of forcible entry and forcible trespass are not the same a t  
common law, although nearly allied, for,  strictly speaking, a forcible 
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F O R C I B L E  T R E S P A S S - C o n t i n u e d  

trespass applies to personal property, and a forcible entry to land. 
S t a t e  a. Jacobs,  9.50. 

3. To constitute either, there must be something more than a mere trespass, 
and the act must amount to a breach of the peace, although it  need not 
amount to one of great public violence or terror. Ib id .  

F O R E C L O S U R E :  

A decree of foreclosure of mortgage made before all the heirs-at-law of the 
mortgagee, who had been declared "necessary parties," mere made 
parties of record, is irregular, and will be set aside upon proper appli- 
cation. H u g h e s  v. Hodges ,  56. 

F O R G E R Y  : 

1. To constitute the offence of forgery a t  common lam, the instrument forged 
must be executed with the fraudulent intent to injure or defra~id an- 
other; and innst be such as  tends to injure or defraud another. S t a t e  
v. W e a v w ,  836. 

2. If this appears on the face of the instrument, i t  is sufficient to set it  out 
in the indictment, with an allegation of the false and fraudulent intent. 
But if this does not appear on the face of the instrument, the extrane- 
ous facts which show the tendency to injure and defraud mnst be 
averred. Ibid.  

3. An indictment which charges that J .  W .  did 1%-illingly and falsely make, 
forge and counterfeit, and assent to the falsely making, forging and 
counterfeiting a certain paper-writing, commonly called a railroad 
pass, (setting it  out) ,  with intent to defraud, does not charge the 
offense of forgery either under the statute of this State or a t  common 
law. Ib id .  

4. A railroad ticket or pass may be the subject of the offense of forgery a t  
common law. Ib id .  

5 .  Where the instrument alleged to be forged, upon its face has a tendency 
to deceive or prejudice the rights of persons, it is only necessary to set 
it forth in the indictnlent and aver its false and fraudulent character. 
S t a t e  1;. Cotiington, 913. 

6. If the tendency and capacity to deceive depends upon extrinsic facts, they 
must be set forth in the bill in connection with the instrument alleged 
to be forged, and the averments of its fraudulent character. Ib id .  

7. The forged instrument must resemble a genuine one, and be such as will 
ordinarily deceive, yet, if from its nature and the course of business it  
does deceive, or mislead, to the prejudice of another, the crime of 
forgery will be complete, no matter how informal it may be, or if by 
careful examination the forgery might have been detected. Ibid.  

F O R M E R  A C Q U I T T A L  : 

1. When the defendant relies on the plea of former acqnittal, the jury must 
find that  there was a judgment which remains in force, and not re- 
versed. S t a t e  v. W i l l i a m s ,  891. 

2.  To support this plea, i t  mnst appear that the offences are precisely the 
same in the two indictments, both in law and in f a c t ,  and that the 
former indictment and the acquittal were sufficient in law. An ac- 
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FORMER ACQUITTAL-Gor~tinued 
quittal in an indictment charging a sale to A, will not sustain this plea 
to a n  indictment charging the selling to B. Ibid. 

3. Where two Courts have concurrent jurisdiction of an offence, the judg- 
ment of that one which first acquires jurisdiction of the person is a 
good defence against a prosecution in the other Court for the same 
offence. S t a t e  v. R o m r s ,  910. 

FRAUD : 

1. The defendant having entered as  the tenant of the plaintig, pending an 
action by the latter to recover possession, the counsel for the defendant 
recovered judgment by default against the client for the possession of 
the same land, issued a n rit  of possession, under which the defendant 
was put off the premises, but her property suffered to remain, and she 
immediately attorned and re-entered as  the tenant of her said counsel ; 
Ee ld ,  that these facts furnished some evidence of a collusive eviction 
for the purpose of defeating the plaintiff's recor ery Pate ?;. Turr~er ,  
47. 

2. C o ~ ~ e r t u r e  is no protection to the wife for positi7-e acts of fraud. Lo f t in  
v. Crossland, 7 6 ;  Boyd v. T u ~ p z n ,  137. 

3. Where the part  of the contract attempted to be prored by par01 has been 
omitted by fraud, or by mutzml mistake or accident, i t  may be used as 
a defence to an action on the contract, if properly pleaded. Rau  v. 
Blackwell ,  10. 

4. I t  seems, that under the provisions of The Code, Sec. 387. decrees against 
infante who were not sen-ed with process, a r e  binding, except where 
vitiated by fraud. Hare 2;. Hotloman, 14. 

3. A conreyance to defraud creditors is roid as  to a creditor n ho is pursuing 
legal procebs to subject the fraudulently aliened land to the satisfaction 
of his debt, but it  is not roid, even as  against creditors, when collater- 
ally attacked. Boyd v. Ttcrpzn, 137. 

6.  A son conveped his land to his mother, a f t m e  covert, for the purpose of 
defrauding his creditors, and afterwards contracted in her name and 
ab her agent to sell the land to a bowu fide purchaser After a portion 
of the purchase money had been paid. the mother attempted to repu- 
diate the contract, and brought an action to recover the possession of 
the land;  Held, that she cannot be permitted to hold the land for 
~ ~ l i i c h  she paid nothing and a t  the same time d i s o ~ ~ n  the authority of 
the agent who assumed to act for her. She must either surrender the 
land to him. or abide by his disposition of it. The disabilitr of corer- 
tnre carries with it  no license to practice a fraud. I b i d .  

7. In  such case, a Court of Equity looks through the disgnises which cover 
the transaction, and charges the legal estate with a trust. which, while 
it  cannot be enforced by the fraudulent donee, may be by those who, 
in good faith, deal with him as possessed of authority to malie the 
contract of sale. Ibzd. 

8. Where the jury finds an nrtiial flaud1r7ewt in tent ,  the conreq-ance is void 
as  to creditors, although the fraudulent donee paid for the land with 
his omTn money. Woodley v. Hnssell, 157 

9 Where there is a private arrangement betn-een a judgment debtor and a 
third person, that the latter shall purchase the land of the former a t  
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the execution sale, and hold it for the benefit of the judgment debtor 
and to screen i t  from his creditors, if there is an actual fraudulent 
intent, other creditors mag treat the conveyance by the sheriff to such 
third person as  void, and sell the land under their executions. Ibid. 

10. The declarations and acts of a judgment debtor ~ v h o  remains in posses- 
sion of land after it  has been sold under execution and a sheriff's deed 
executed, a re  admissible to show agreement between himself and the 
purchaser a t  execution sale to defraud his creditors. Ibid. 

11. Where the jury found that the vendor used "strategy" in bringing about 
a contract for the sale of land. but they further found that the defend- 
an t  mas capable of transacting business, and that the land was worth 
nearly as  much as  the vendee agreed to pay for it, a Court of Equity 
TI-ill not refuse to enforce the contract. F o r t m e  v. Watkins, 304. 

12. Where i t  is sought to attack a judgment for fraud, if the action is not 
determined, i t  must be done by a petition in the action, but if the 
action has been determined, it must be done by an independent action. 
Bzwgess v. Kirby, 575. 

13. There is a clear distinction between transactions between persons stancl- 
ing in fiduciary relations to each other, and those b e h e e n  persons 
bearing no such relation. In  the first case, the lam presumes fraud, 
and the burden is on the party denying it to rebut it. In  the other case. 
he mho alleges fraud must prow it. Atkills 1;. TGither..~, 581. 

14. The presumption of fraud in dealings between persons standing in fidn- 
ciary relations arises, not because the Court can see that there is, but 
because there may be fraud. Ihid. 

1.5. The fiduciary relations from which the la~r- presumes fraud are, executors 
and administrators, guardian and ~vard ,  trustee and cestl~i yue tws t ,  
principal and agent, mortgagor and mortgagee. brokers, factors, etc.. 
attorney and client, and husband and wife. Ibid. 

16. The relations subsisting between parties 13-ho have agreed to marry are  
not such as  to raise a presumption of fraud in dealings between them. 
Ibid. 

FRAUDGLEST CONVEYANCE : 
1. d conveyance to defraud creditors is ~ o i d  as to a creditor who is pursning 

legal process to subject the franduleatly aliened land to the satisfac- 
tion of his debt, but it is not roid, eren as against creditors. when 
collaterally attacked. Bond c. Tttrpiw, 137. 

2. While a Court of Equity will not enforce a trust in favor of a fraudulent 
donee, i t  ~vi l l  enforce such trust when necessary to protect a bowa flde 
purchaser from the fraudulent donee. Ibid. 

3. Where the jury finds an actual fvaird~rlent ixtent, the conveyance is ~ ~ o i c l  
as to creditors, although the fraudulent donee paid for the land with 
his omn money. Ti700dleq c. Hassc71, 157. 

4. TT7here there is a private arrangement between a judgment debtor and a 
third person, that the latter shall purchase the land of the former a t  
the execution sale. and hold i t  for the benefit of the judgment debtor 
and to screen it  from his creditors, if there is an actual fraudulent 
intent, other creditors may treat the conveyance by the sheriff to such 
third person as  void, and sell the land under their executions. Ibid. 
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B'RAUDULEXT CONVEYANCE-Con t imed  
5. d debtor, who conveys his land in fraud of creditors, is still entitled to a 

homestead in the fraudulently conveyed land. Rartkin v. Slraw, 40.5. 

6. As creditors cannot reach the homestead for the satisfaction of their 
debts, no conveyance of it, although voluntary, can be in fraud of 
creditors. I b i d .  

7 .  In  an action by creditors to have a deed, alleged to be voluntary and 
fraudulent, set aside, the ansnTer set up the defence that the donor was 
entitled to a homestead in the conveyed land; I t  was held, to be error 
to strike out the answer, and order the sheriff to lay off the home- 
stead, and that a sale be made of the excess. Rid .  

GAMBLING : 
1. Where the defendant kept a retail shop, in which he suffered games of 

cards to be played for money and articles of value; Held, that a fine 
of two thousand dollars and imprisonment for thirty days, and there- 
after until the fine and costs were paid, was not excessire punishment. 
State v. Xiller, 904. 

2. Playing and betting a t  cards, is not indictable, unless done in a house or 
on some part of the premises where spirituous liquors a re  retailed, or 
in some ordinary, tarern, or house of entertainment, or a t  a faro-table, 
or faro-bank, or a t  some other gaming table, used for playing games of 
chance. State v. Soru-ood, 935. 

GAMING-HOUSE : 
1. A garnilla-ltoase is a house or room. kept by the owner or occupier for the 

purpose of inducing, or permitting persons to resort thither, and play 
therein at  games of cards or other games for money or property of 
value. State v. Black, 809. 

2. I t  is not necessary to charge or to prove that the games played were 
games of chance. Ihid. 

3. S o r  is it  any defense that it is the defendant's dwelling-house or sleeping- 
chamber, i t  the facts are  l~rovecl which constitute a gaming-l~ouse. 
Ihid. 

4. Where the defendant kept a yetail shop, in which he suffered games of 
cards to be played for money and articles of value: Held, that a fine 
of two thousand dollars and imprisonment for thirty days, and there- 
after until the fine and costs were paid, mas not excessive punishment. 
State v. Jliller. 904. 

5. Playing and betting a t  cards, is not indictable, unless done in a house or 
on some part of the premises where spirituous liqnors are  retailed, or 
in some ordinary, tavern, or house of entertainment, or a t  a faro-table. 
or faro-bank, or a t  some other qaming table, used for playing games of 
chance. State v. A70mood, 935. 

GRAND JURY : 
1. The non-payment of taxes for the gear preceding the first Monday in 

September, constitutes a disqualification to act as  a juror. State v. 
Hauzcood, 847. 

2. The objection to a grand juror, who acted in passing upon the indictment. 
basecl on such incapacity, taken in apt time and in proper manner, is 
fatal to the bill. Ibid. 
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3. The regular way of making the objection, when the facts do not appear 
in the record. is by plea in abatement, and if i t  appears on the face of 
the record, by a motion to quash, but in this State the distinction has 
not been held to be important, and a motion to quash in either case is 
permitted. I h i d .  

4, This objection must be taken in apt time, or it  will be waired, and apt  
time is before the prisoner has pleaded. So, where on his arraignment, 
i t  was suggested that the prisoner was then insane, and an issue as to 
his sanity a t  the time was submitted to a jury, who found the defend- 
an t  insane and incapable of making his defence. m-hich \-erdict was set 
aside, and the cause continued, and a t  the next Term, motions to 
remove the cause to another county, and for a continuance. were made 
and refused, and then the motion to quash was made: I t  w a s  h e l d ,  
to be in apt time. I b i d .  

.5. In  such case, i t  is not necessary for the prisoner to offer evidence of the 
disqualification, if the Judge holds that the motion is too late, and 
refuses it  on that  ground alone. I b i d .  

GRAVE-STONES : 
1. In an indictment under the statute, (The Code, Sec. IOSS), for defacing 

or destroying a tombstone, it  is not necessary to designate the name of 
the person whose tomb has been defaced, nor is it  necessary to charge 
in the indictment, in terms, that the dead body was that of a human 
being. State v. TVilsoir, 1018. 

2. Where it appears that there was a burring ground on land belonging to 
the defendant, and that he caused his employes to plough i t  up, and 
displace the grave-stones : I t  w a s  h e l d ,  some evidence to go to the jury 
that the defendant was guilty under the Act. I b i d .  

3. Where the owner of land consents, either expressly or by implication, to 
the interment of dead bodies on his land, lie has no right to afterwards 
remore the bodies, or to deface or pull down the grave-stones and 
monuments erected to perpetuate their memory. I b i d .  

GUARDIAN : 
1. Where a guardian conveyed certain property to the sureties upon his 

bond, in trust to "well and truly to pay off his wards," and "save harm- 
less his sureties on his guardian bond," and the wards recovered judg- 
ment against the guardian for the amounts severally due them; H e l d ,  
that the wards were entitled to hare the land so conreyed subjected to 
the satisfaction of their judgments irrespective of the liability or 
solvency of the sureties. Cooper  u. U i d d l e t o n ,  86. 

2. Where a guardian has received money by r i r tue of his office, and for his 
nard.  he cannot exonerate himself from liability by showing that the 
money so received ~ v a s  not the property of his ward, but was due to 
another person. C a m  G. A s k e w ,  194. 

3. Where a father insured his life for the benefit of his two children, both 
minors, and one died shortly after the death of the father, and the 
guardian of the other received the entire slim due under the policy; 
I t  was k e l d ,  that his bond was liable for this entire amount. Ib id .  

4. As a general rule, when a trustee has not only neglected to invest the 
fund, but has applied it  to his own purposes, as  by using i t  in his busi- 
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ness, he will be charged with the highest rate  of interest allowed by 
law;  but when a gnardian makes regular returns for a number of 
years for a part of which time he charges himself mith the highest 
rate of interest, although he has used the funds in his own business, 
he will not be charged with the highest rate, but only mith such rate 
as  he might fairly be expected to hare been able to make. Ibid. 

5. h guardian can only be charged with compound interest to the death of 
his mard. Ibid. 

6. h guardian will be allowed commissions. although he uses his \Wrd's 
money in his business, if he rnalces regular returns, so as  to show a t  
all times what amount is due his mard. Ibid. 

7. Where the sum received Tvas $10,000, and there was no trouble or litiga- 
tion connected with the estate, a commission of two and one-half per 
cent on receipts, and fire per cent on disbursements mas allowed. Ibid. 

8. Where an infant sold his claim against his guardian for a present consid- 
eration, and promised to give a receipt for it when he became of age, 
i t  is an executed, and not an esecutory contract. Pettlj v Rausseazi, 
353. 

9. The share of an infant in an estate in the hands of his guardian is capa- 
ble to being assigned, and when so amiqned, the assignee and not the 
infant is the proper relator in an action on the guardian bond. Ibid. 

10. d guardian invested the funds of her two wards in land, taking the deed 
in her own name. The 17-ards, upon a settlement, took a deed for equal 
portions of the land from the guardian, and gare her a release. More 
was due to one ward than to the other. I t  was held, that  the ward to 
whom the larqer sum was due, was not estopped bl- the release from 
haring the deed corrected, so that it  should conrey to her the propor- 
tion of the land, which the amount due her bore to the amount due 
the other mwd. Scott ?i. Quec??, 462. 

11. In such case, as the guardian is not interested, a mutual mistake on her 
part need not be  show^ in order to have the deed corrected. Ibid. 

1. Where, under the former system, a petition to sell land for assets was 
filed in a Court having jurisdiction of the proceeding, and a guardian 
ntZ lztcm was appointed. but no ~ r r v i c e  was made on the infants; I t  
cras h r l d ,  that eren if the judgment was irregular, i t  was not void, and 
could not be attacked collaterally. Hare v. Holloman, 14. 

2,  A judgment rendered before the adoption of The Code of Civil Procedure 
against infants ~ 1 1 0  were not served mith process, but who were repre- 
sented by a guardian ad litem, is ralid and binding on the infant, 
unless it appears that no real defence was made for the infant, and 
that  he has snffered thereby. Ibid. 

3. Where the record shows that a gnardian ad litern was appointed, but it  
does not appear affirmatirely that the infant was ever served, the 
defect must be taken advantage of in a direct proceedinq to attacli the 
judgment, and is not arailable in a collateral action. Sumner c. Ses- 
soms, 371. 
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GUARDIAN A D  LIE%-Continued 

4. The presence of a next friend or  guardian ad l i tem to represent an infant, 
and his recognition by the Court, precludes inquiry as  to his authority 
to act in a collateral proceeding. Ibid. 

5. Where the record showed that a guardian ad litenz was appointed in 1866, 
but no answer was filed for the infants, and no effort made to assert 
their rights, but the infants delayed action until the youngest of them 
TTBP 24 years old; I t  um held, that  the cause would not be opened to 
allow them to assert their rights, when it  had proceeded to a n  end, and 
all that mas necessary mas a final decree. Wil l iams v. Wi l l iams,  732. 

H A N D W R I T I N G  : 

Where a witness to pro\-e that  a certain letter was in the handwriting of 
the defendant, testified that he had often seen the defendant write, and 
lxnen- his handwriting, he is conlpetent to express an opinion as  to 
~ ~ h e t h e r  the letter in controversy \Tas -written by the defendant. State  
v. Gag. 814. 

H I G H W A Y  : 

1. A street in a town may become a public highway by the continued use of 
it for twenty years. Such use must be adverse and of right, and not by 
the tacit or express permission of the owner. Stewart v. Pr ink ,  487. 

2. In  order to shorn- such adverse user, i t  is necessary to show that the 
public authorities hare done some act, such as keeping it  in repair, to 
put the owner on notice. Ihid. 

3. The mere use of a way 01-er land for a long number of years, does not 
constitute it  a highway, nor does a mere permissive use of it  imply a 
dedication. The use must be adverse to the owner, and a s  of right, 
manifested by some appropriate action of the proper public authorities. 
Ibid. 

4. mThere highways cross railways, the lavT requires a reasonable degree of 
care and diligence in both the public and the corporation in the use of 
the crossing, and negligence in the corporation will not excuse a trav- 
eller approaching the crossing, from using that degree of care and cir- 
cumspection, necessary to secure his safety.' Rigler 1;. T h e  Railroad 
Cornpnn?~ .  604. 

5. Where a trareller is approaching a railway crossing, with a n  unob- 
striicted view of the track in both directions, i t  is his duty to look both 
wars. and if he attempts to cross in front of an advancing train, and 
receives injury, he cannot recover, and the failure of the engineman 
to give the precautionary signal, when it does not contribute to the 
accident, does not impose a liability on the corporation. Ibid. 

6. Railroad corporations are  not required to stop their trains, when a vehicle 
is seen by the enqineer approaching a crossing in order to allow i t  to 
pass the track in front of the train. Ihid. 

7. The franchise of keeping a public ferry is so incident to riparian owner- 
ship, that it  can be granted to none but those who own the land a t  one 
of the termini, unless such proprietor refuse to exercise it, when i t  may 
be granted to another, upon his making compensation to the owner, 
and this is so, erexi  hen the termini a re  public roads. Broadnax u. 
Raker,  675. 



INDEX. 

8. Xavigable waters, constituted as  highways. a re  not ascertained here as  in 
England, by the extent of the ebb and flow of the tide, but for their 
capacity for floating boats used as  instruments of commerce. I b i d .  

9. Such waters do not lose their character as  navigable, because interrupted 
by falls, if they can be used for the purposes of commerce both above 
and below. Ib id .  

10. The public have the right to the use of navigable streams. which are used 
as  highways, in passing 11p and down it, from one point to another. 
I b i d .  

11. A public square, for the general public's use, and as a means of access to 
the conrt-house and other public buildings, is substantially a public 
highway, and is usually so described in an indictment charging its 
obstruction. S t a t e  v. L o n g ,  896. 

12. If not sufficiently described, in this indictment, as a highway, the objec- 
tion is remored by the averment, that thereafter the citizens of the 
State "could not, nor can now, go, return, pass and repass a s  tlbefj 
ought a n d  w e r e  accus tomed  t o  d o ,  ' ' ' to the great damage and com- 
mon nuisance." Ib id .  

HIRISG OUT CONVICTS : 
1. The provisions of The Code, Sec. 3448, forbidding the hiring out of con- 

~ ~ i c t s ,  unless the Court before which such prisoner was con~icted shall 
so authorize in its judgment. only applies to farming out convict labor 
to individnals and corporations, and does not extend to cases of con- 
victs employed on public works, and under the supervision and control 
of public agents. S t a t e  v. S n e e d ,  806. 

2.  So, where a prisoner confined in the public jail was used by the county 
authorities to work on the public roads. the person in charge of him 
was guilty of an escape for negligently allowing such person to make 
his escape. I b i d .  

3. Where a defendant was indicted for an assault with an intent to commit 
rape, and agreed to a verdict for simple assault ; I t  was h e l d ,  that the 
Superior Court had jurisdiction to pass sentence, but that  i t  could not 
imprison for twelve months, and order the county commissioners to 
hire the prisoner out. S t a t e  v. Jolurson,  863. 

HOMESTEAD 
See also P E R ~ ~ X A L  PROPERTY EXEMPTIOKS. 

1. Where one creditor is secured by a lien upon two funds, and another by a 
lien upon only one of them, the former will be compelled to exhaust 
the subject of his exclusive lien before he can resort to the other. 
P o p e  v. H a r r i s ,  46. 

2. The equity to have the securities embraced in a trust for the benefit of 
creditors of different classes, marshaled and appropriated in euonera- 
tion of the liens of the less preferred class is an equity against the 
d e b t o r ,  and not against the doubly secured creditor. I b i d .  

3. The right of the debtor to a homestead is superior to that of all creditors 
except so fa r  as it may be impaired by the voluntary act of the claim- 
ant. I b i d .  

4. The proceeding to have the allotment of the homestead made by the ap- 
praisers reviewed by the Board of Township Trustees, under Bat. Rev., 
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HOMESTEAD-Con t i m e d  

ch. 55, sees. 20, 21, must have been made before the sale of the excess 
under the execution. I f a r tman  u. Spiers, 150. 

5. After the reppal of this act, the homesteader might have had the action 
of the appraisers reviewed by a 1-ecot&z?.i or by a motion in the cause. 
Ibid. 

6.  d homestead was laid off to a judgment debtor, with which he mas dis- 
satisfied, after the repeal of the act allowing an appeal to the Town- 
ship Board of Trustees. After the enactment of Sec. 519 of The Code, 
the homesteader attempted to have the action of the appraisers re- 
viewed under the provisions of that section; I t  was  held, that he had 
lost his remedy by the failure to move in the manner allowed by lam 
before the sale of the excess. Ibid. 

7 .  Where a rendee who was married before the dower and homestead Acts, 
makes a contract to buy land, bearing date before the passage of those 
Acts, but the deed is not made until after their passage, his wife is not 
entitled to dower or homestead in such land, unless he be seized of 
them a t  his death, and a deed for them without her joinder conveys a 
good title. Fortune v. Watk ins ,  304. 

8. Since the passage of the act of 1885, ch. 3.59, a judgment is a lien on the 
homestead interest. Qucere, m-hether this act affects causes of action 
accruing prior to its passage. Rankin v. Shaw,  406. 

9. d debtor, ~ h o  conveys his land in fraud of creditors, is still entitled to a 
honlestead in the fraudulently con~~eyed land. Ibid.  

10. As creditors cannot reach the homestead for the satisfaction of their 
debts, no conveyance of it, although voluntary, can be in fraud of 
creditors. Ibid. 

11. In  an action by creditors to have a deed, alleged to be voluntary and 
fraudulent, set aside, the answer set up the defence that the donor was 
entitled to a homestead in the conT7eyed land ;  I t  was  held, to be error 
to strike out the answer, and order the sheriff to lay off the homestead, 
and that a sale be made of the excess. Ibid. 

HOMICIDE : 

See MCRDER. 

HT'SBASI) A N D  W I F E  : 

See COVERTURE. 

I N D E M K I T P  : 

1. A contract to indemnify a public officer for doing an act which he ought 
to do, is ra l id ;  one to indemnify him for doing an act which he ought 
not to do, or for omitting to do an act which he ought to do, is roid. 
GrifJin v. Hasty,  438. 

2. Where there is real doubt as  to the ownership of personal property and 
the sheriff's right to sell, he may refuse to do so unless the plaintiff in 
the execution indemnify him. Ibid. 

3. Where, in such case, there are  several judgment creditors, some of whom 
refuse to give the indemnity, the sheriff may apportion the proceeds of 
the sale among such as  indemnify him, to the exclusion of the others. 
Ibid. 
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4. Where a sheriff had levied on personal property, alleged to belong to the 
judgment debtor, and upon its being claimed by a third person, released 
the le\-y and took a bond to indemnify him, in case he should be 
amerced, such bonds of indemnity is void. I b i d .  

5 .  When a deed of trust is executed to a surety to indemnify him, the inter- 
est of the principal debtor in the land conreged, is not liable to be sold 
under an execution issued on a judgment obtained on the same debt, 
by the creditor. H a r d i n  v. R a u .  4.56. 

6. d suretg has the right to call on the principal debtor to indemnify hinl 
from anticipated loss, before he has actually paid the debt. Ib id .  

7. So, where a debtor conveyed land to his surety to indemnify him, and 
afterwards the creditor sold the same land under an execution issued 
on a judgment obtained on the qame debt, a t  which sale the surety 
purchased, and brought ejectment; I t  w a s  h e l d ,  that the interest of 
the debtor was not liable for sale under execution, but before he could 
be entitled to a decree for a re-conreyance, he must pay the amount 
tor which the surety n-as liable. although the surety nerer paid it. 
I b i d .  

ISDICTMENT : 

1. When the defendant files no plea, no issue is joined, and the verdict of the 
jury is a nullity, and no judgment can be pronounced on it. X t a t e  v. 
C u ~ r  n i n g l ~ a n z ,  524. 

2. The Superior Court has original jurisdiction of assaults and batteries: 
ls t ,  when a deadly weapon is used : 2nd, n hen serious damage is done ; 
3rd, when the offense was committed six months before the indictment 
was found, and no justice of the peace has taken cognizance of the 
offense. I b i d .  

3. When the indictment is found in the Superior Court mithin less than six 
months after the offence is committed, and verdict is rendered for a 
simple assault, the Court will proceed to judgment; but to g i ~ e  juris- 
diction i n  s u c h  cases .  the indictment must charge the offence to have 
been committed with a deadlg weapon, and must also set forth the 
character of the weapon, or must charge that serious damage mas done, 
and set forth the nature and extent of the injury sustained. I b t d .  

4. If these averments a re  not made, and defendant pleads not guilty, and 
the jury find that the offence was committed less than six months 
before the indictment was found, the indictment should be quashed; 
but if this fact is not so found, the Court would have jurisdiction of 
the simple assault and could pronounce judgment. Ibicl. 

5 .  An Act prohibiting the sale of liquor within a certain distance of a 
locality named in the Act, is a public local statute, and need not be 
specially arerred in a n  indictment under the Act. f l t a t e  v. Wallace, 
827. 

6. On the trial of an indictment for selling liquor under this Act (Laws of 
1885, ch. 175, see. 34,) evidence is immaterial which goes to show that  
the defendant mas the employ6 and general agent of the owner of the 
premises, and that  the defendant distilled the liquor sold by him as 
such employ6 and agent, a t  a distillery on the premises, and from fruit 
grown thereon. I b i d .  
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INDICTMENT-Continued 
7. One part  of a statute may be private, while another part may be public 

and general, or local, and vice uersa. I b ~ d .  
8. To constitute the offence of forgery a t  common law, the instrument forged 

must be executed with the fraudulent intent to injure or defraud an- 
other ; and must be such as tends to injure or defraud another. State  
v. Weaver. 836. 

9. If this appears on the face of the instrument, i t  is sufficient to set it  ont 
in  the indictment, with a n  allegation of the false and fraudulent intent. 
But  if this does not appear on the face of the instrument, the extrane- 
ous facts which show the tendency to injure and defrand must be 
averred. Ibid. 

10. An indictment which charges that J .  II'. did willingly and falsely make. 
forge and counterfeit, and assent to the falsely making, forging and 
counterfeiting a certain paper-~vriting, commonly called a railroad 
pass, (setting it out) ,  mith intent to defraud, does not charge the 
offense of forgery either under the statute of this State or a t  cornrno~l 
law. Ibid. 

11. Where the testimony of two witnesses for the State, tends to show a state 
of facts, in accordance 133th the charge in the bill of indictment, i t  is no 
variance because a witness for the defendant testifies to facts, which, 
if believed, would make a ~ a r i a n c e .  State v. X i k l e ,  843. 

12. Where a bill of indictment for  false pretences, charges that  the defend- 
ant  unlawfully, linowingly, and designedly, mith intent to defraud and 
cheat certain persons, (naming them), f a l s e l ~  represented that  he had 
a n  order for the d e l i ~ e r g  of goods, and that by means of such false 
representations, the defendant obtained goods; I t  was held, that the 
bill sufficiently charged the offense, and was good. Ibid. 

13. In  such case, it  is immaterial ~vhether the order which the defendant pre- 
tended to have. is ~ ~ e r b a l  or written. Ibid. 

14. A plea in abatement and a motion to quash are treated as  identical in 
this State. State v. H a ~ w o o d ,  847. 

15. A motion to quash for a disqualification in a grand juror must be made 
before the prisoner has pleaded. Ibrd. 

16. An indictment for burning a mill, under The Code, Sec. 985, as  amended 
by the Laws of 188.7, ch. 66, need not allege that the prisoner set fire 
to the mill mith the intent to injure some particular person. State 2;. 
Rogers, 860. 

17. Where an indictment charges an offence of which the Superior Court has 
jnrisdiction, but the conviction is for a less offence, the Superior Court, 
having once obtained jnrisdiction, can proceed to jndgment for such 
less offence. Btatc v. Johnson, 863. 

18. Where the bill charged that the killing was done with a rocli, and the 
Judge charged the jury that if the killing was done with a rock, or 
othel- missile, etc. ; I t  was I~eld, not to be error, as  i t  is immaterial 
whether the Billing was done with the weapon charged in the bill, or 
with some other instrument of the same nature and character. State 
v. Speaks, 865. 

19. It is not necessary, in indictments for violations of city ordinances, to set 
out the ordinance in the warrant. I t  is sufficient to refer to it  by such 
indicia, as  point it out with sufficient certainty. State v. Cainan, 880. 

947 
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20. A city ordinance punishing by a fine, loud and boisterous cursing and 
swearing in any street, house, or elsewhere in the city, creates a crim- 
inal obence, and one which it is in the power of the municipal corpora- 
tion to create. I b i d .  

21. In  a n  indictment under this ordinance, i t  is not necessary to set out the 
words used by the defendant. I b i d .  

22. The doctrine of es toppe l  does not apply to the State: therefore, when in 
one indictment for selling liquor within fire miles of a church, it  was 
found that  the place where the liquor was sold, was more than five 
miles from the church, this does not estop the State from proving in 
another indictment, that the same place was less than five miles from 
the church. S t a t e  1;. W i l l i a m s ,  891. 

23. A public square, for the general public's use, and as a means of access to 
the court-house and other public buildings, is substantially a public 
highway, and is usually so described in an indictment charging its 
obstruction. S t a t e  v. L o n g ,  896. 

24. If not sufficiently described, in this indictment, as a highway, the objec- 
tion is removed by the averment, tha t  thereafter the citisens of the 
State "could not, nor can now go, return, pass and repass as t h e y  o u g h t  
a~i(Z toere  accctstomed t o  d o ,  * * * to the great damage and common 
nuisance." I b  id. 

23. Where the instrument alleged to be forged, upon its face has a tendency 
to deceive or prejudice the rights of persons, i t  is only necessary to set 
it forth in the indictment and aver its false and fraudulent character. 
S t a t e  v. Coving toa ,  913. 

26. If the tendency and capacity to deceiT7e depend upon extrinsic facts, they 
must be set forth in the bill in connection with the instrument alleged 
to be forged, and the averments of its fraudulent character. I b i d .  

27. An exception contained in the enacting clause of a statute creating an 
offence, constitutes a part of the description of the offence, and in every 
indictment thereunder, it is necessary that  it  should be negatired. 
S t a t e  1;. B l o o d w o r t h ,  918. 

28. An indictment and a special verdict thereon for a violation of Sec. 2799 
of The Code (requiring planters to keep fences around their fields 
during crop time), should contain an averment and finding that there 
was no "navigable stream or deep water course, that shall be sufficient 
instead of such fence," and that "the lands a r e  not situate within the 
limits of a county, township or district where the stock law may be 
in force." I h i d .  

29. ,411 averment in an indictment for removing a crop, "without having 
given a n y  notice of such intended removal," is equivalent to the aver- 
ment that the removal mas made without giving "five days' notice." 
S t a t c  ?j. P o w e l l ,  920. 

30. If an indictment charges that A committed the theft, and B v a s  present 
aiding and abetting, and the proof should be that B committed the 
theft and d was present aiding and abetting, it  would be no variance, 
and a conviction would be sustained. I b i d .  

31. A hill of indictment which does not charge that the game played was one 
of chance, and that it was played a t  a place or table where games of 
chance a re  played, will be quashed. S t a t e  1;. S o r w o o d ,  93.5. 
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32. The power to quash an indictment before defendant pleads, is not usually 
exercised unless the defect is gross and apparent, nor when the offense 
is of a heinous nature. State  v. Harper,  936. 

33. Certainty to a certain intent in general, is all that is required in indict- 
ments ; but every thing should be charged, or made to appear by neces- 
sary implication, which is necessary to constitute the offense charged. 
I b i d .  

34. Where the offense charged was the sending a letter under Sec. 989 of 
The Code, and the letter was set out in the indictment, from which i t  
is deductible by necessary implication, that the defendant threatened 
to indict the prosecutor for an offense punishable by irnprisonn~ent in 
the penitentiary, with a vie~v and intent to extort morwy : Held,  that 
a criminal offense sufficiently charged, and the indictment should not 
be quashed. I b i d .  

3.5. In  indictments for  statutory misdemeanors, it is generally sufficient, if 
the indictment fol lo~m the words of the statute. State  v. Wilson,  1015. 

36. I n  a n  indictment under the statute, (The Code, Sec. 108S), for defacing 
or destroying a tombstone, it is not neressary to designate the name of 
the person whose tomb has been defaced, nor is it  necessary to charge 
in the indictment, in terms, that the dead body was that of a human 
being. I b i d .  

INFANT : 
1. Where under the former system, a petition to sell land for assets was 

filed in a Court having jurisdiction of the proceeding, and a guardian 
ad litenz was appointed. but no serrice was made upon the infant: 
I t  was  held, that even if the judgment v a s  irregular, it was not void, 
and could not be attacked collaterally. Have v. Bol lorna~.~ ,  14. 

2. A judgment against an infant who has not been serred with process is 
not yoid, and will not be set aside to the prejudice of a bona fide pnr- 
chaser without notice. I b i d .  

3. I t  sew1,s that under the provisions of The Code, Sec. 387, decrees against 
infants who were not served with process are  binding, except where 
fraud enters into and ritiates them. I b i d .  

4. Where an infant sold his claim against his guardian for a present consid- 
eration, and promised to give a receipt for i t  when he became of age, 
it is an executed, and not an esecutory contract. P e t t l ~  v. Rozisseali. 
365. 

5. Where an infant enters into an esecutory contract, express confirmation 
or a new promise after coming of age, must be shown in order to bind 
h im;  but where the contract is executed, ratification may be inferred 
from circumstances, and any acknowledgment of liability, or holding 
the property and treating it as his own, will amount to such ratifica- 
tion. Ibid.  

6. The share of an infant in an estate in the hands of his guardian is capa- 
ble to being assigned, and when so assigned, the assignee and not the 
infant is the proper relator in an action on the guardian bond. I b i d .  

7. Where the record shows that a guardian ad litem was appointed, but it 
does not appear affirmatively that the infant was ever served, the 
defect must be taken advantage of by a direct proceeding to attack the 
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judgment, and is not available in a collateral action. Sumner u. Ses- 
sonas, 371. 

8. The presence of a next friend or guardian ad litcm to represent an infant, 
and his recognition by the Court, precludes all inquiry as to his 
authority to act, in a collateral proceeding. Ibid. 

9. Where it appears in the record that all the defendants mere served, and 
it  does not appear that  any of them were infants, the judgment is, on 
its face, regular, and if any of the defendants wish to set up infancy, 
i t  mnst be done by a motion in the cause, to set the judgment aside for 
irregularity. Rtcruess v. l i i r b ~ ,  57.5. 

10. Where land is sold under a decree of Court, all parties to the decree are  
bound by it, and cannot attack it  collaterally, unless i t  is void on its 
face. I b i d .  

11. Where the record showed that a guardian ad litem was appointed in 1866, 
but no answer was filed for the infants, and no effort made to assert 
their rights, but the infants delayed action until the youngest of them 
was 24 years old; I t  was held, that the cause $onld not be opened to 
a l l o ~  them to assert their rights, when i t  had proceeded to a n  end, 
and all that was necessary nTas a final decree. Williams v. Willian~.~, 
732. 

12. Where the plaintiff was in possession, and a suit for partition was pro- 
gressing, and certain infant defendants, for a number of years after 
reaching majority, raised no objection to the possession, and made no 
defence to the proceeding ; I t  t&as held, that they would not be allowed 
to come in when nothing was wanting but a final decree, and open the 
case so as to set up defences attacliing the plaintie's right of posses- 
sion. Ibid. 

ISJUNCTION : 

1. Where, in proceeding supplementary to execution, it  is alleged that  a 
third person has property of the judgment debtor's, i t  is error to re- 
strain such third person from disposing of such property until the 
receiver can bring an action for its recovery, unless such person has 
been made a party to the proceeding. Coates v. Wilkes, 174. 

2. Where, in an action to obtain a perpetual injunction, the plaintiff appears 
to be acting in good faith, and sets out a prima facie case, and the 
defendant confesses and avoids the allegations of the complaint, and 
answers only on information and belief, the injunction should be con- 
tinued to the hearing. Tf~rner  v. Cuthrell, 239. 

3. Where the principal debtor borrowed a sum of money, which he deposited 
in a bank which soon afterwards became insolrent, and the surety had 
to pay the debt, the surety has no equity to enjoin the principal debtor 
from collecting the dividends from the insolvent bank, until he can 
recover a judgment. Cai.leton v. Sinzo~~ton, 401. 

4. While the Court is slow to pass upon disputed issues upon em parte affi- 
davits, yet where, in a motion to continue a restraining order to the 
hearing, it  appears that  the injury sought to be enjoined is continuous, 
and the damage very difficult of ascertainment, or when the damage 
is irreparable, the Court will act upon the proofs, and continue the 
restraining order, if an apparent case is made out, unless continuing 



INDEX. 

INJUNCTION-Continued 

the order to the hearing would work greater injury to the defendant 
than is reasonably necessary for the protection of the plaintiff. Black- 
toell Tobacco Co. v. AIIcBltc.ee, 425. 

3. In  common injunctions, where proceedings a t  law are arrested by the 
injunction, the rule is to dissolve it, when the allegations in the com- 
plaint a re  fully and fairly denied by the answer, but special injunc- 
tions, which a r e  in aid of a suit pending, and whose object is to secure 
to the plaintiff the benefit of the action, will not be dissolved, when i t  
appears to  the Court, by affidavits or othervise, that there is probable 
ground for the primary equity, and a reasonable apprehension of 
irreparable loss. Ibid. 

6. The answer under the present practice, in an application to vacate an 
injunction, is itself but an affidavit when verified, and the plaintiff 
may introduce other affidavits to support the allegations in his com- 
plaint. Ibid. 

7. Under the present practice, the answer is not, as  it  mas formerly when 
responsive to the bill. and fair  a12d frank in its statements, conclusive 
on the subject of the dissolution of an injunction, but only has the 
effect of a n  affidavit. Ibid. 

8. An injunction to restrain the defendant from conimitting trespasses on 
land alleged to belong to the plaintiff, will not be granted, when it  is 
apparent from the complaint and affidavits that the trespasses are very 
trifling, and if continued, will not work irreparable injury to the plain- 
tiff. Frirzk 0. Stewart, 484. 

9. Cnder The Code practice, an injunction is still a n  extraordinary and pro- 
visional remedy, and it  mill not be granted before the plaintiff has 
exhausted the ordinary remedies, unless the Court can plainly see that  
the plaintiff is about to suffer a n  irreparable injury. Ibid. 

10. I n  such case, i t  is not sufkient  for the plaintiff to allege in general terms 
that the injury will be irreparable, but he must set out such facts as  
will enable the Court to see what the injury is, and the probability 
that it  will happen. Ibid. 

11. A Court of Equity will never enforce a penalty, although it be imposed by 
a statute, and a party who seeks relief in a Court of Equity in a case 
for which the statute has provided a penalty, must seek only his actual 
damage. Brqadnaz 2;. BaTier, 675. 

12. Where the plaintiff granted a ferry franchise from two points, opposite 
each other, on a large stream; I t  ?cas held, that  he could not enjoin 
and recover damages from a party who used the stream as a highway 
in conveying freight from points up the river, although one of these 
points was within the statutory distance of five miles. Ibzd. 

13. The collection of a tax will be restrained, when the purpose for which i t  
is to be expended is unconstitutional. Riggsbee v. Durham, 800. 

14. While some provision in a statute may be unconstitutional and roid, 
others may remain and be enforced, but the rule does not apply, when 
the constitutional and unconstitutional parts of the statute are con- 
ducive to the same object, and the dislocation of the unconstitutional 
par t  mould so affect its operation, that the act  would fail in an essen. 
tial part. Ibid. 
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INJURY TO PERSONAL PROPERTY : 
1. To constitute the offence of wantonly and wilfully injuring the personal 

property of another, the act done must be wanton and wilful. S t a t e  v. 
B r i y m a n ,  888. 

2. When an unlawful act is the result of a preconceived purpose, and not 
the mere impulse of anger, i t  is wilful. I b i d .  

3. The fact that the stock law prevails in a territory, is no excuse for in- 
flicting wilful and  anton on injury on stock running a t  large. Ib id .  

4. Where the defence, in an indictment for injury to stocli, was that the 
stock law prevailed xvhere the offence was committed, and the prose- 
cutor did not Beep his stocli up, which trespassed on the crops of the 
defendant; I t  ~ c w s  ?1e7d, no defence, and on the defendant's own evi- 
dence he was guilty. Ib id .  

1. Where, upon his arraignment, i t  is suggested that  a prisoner is insane, 
and not capable of conducting his defence, the proper manner of pro- 
cedure is to submit an issue to the jury, in order to ascertain this fact, 
and while there are  precedents for submitting the issue as to guilt a t  
the same time, the practice is disapproved. State v. H a y t o o o d ,  847. 

2. Where a new trial was asked on the ground that  one of the jurors who 
sat  on the trial of the case became insane very shortly after the verdict 
was rendered and so might be supposed to have been insane while act- 
ing as  a juror, the matter is entirely in the discretion of the trial 
Judge, in the absence of any finding of fact that  the juror was insane 
while on the jury. S t a t e  3. R o g e r s ,  860. 

1. Where an administrator had paid the entire personalty over to the next- 
of-kin, before paying all of the debts, and he and the sureties on his 
administration bond were insolvent, except one surety, who was a non- 
resident, creditors can subject the land in the hands of the heirs, before 
they have exhausted the non-resident surety, and it  is immaterial that  
such surety frequently returns to this State on visits. L i l l y  v. Wooley ,  
412. 

2. An essential element in the exercise of the extraordinary jurisdiction of 
appointing a receiver, is the danger of the entire loss of the property. 
So, a receiver will not be appointed to take possession of land and 
receive the rents and profits, unless the plaintiff has established an 
apparent right to the property and the insolvency of the defendant is 
alleged and proved. B r y a n  v. X o r i n g ,  694. 

INTEREST : 
1. -4s a general rnle, where a trustee has not only neglected to invest the 

fund, but has applied it to his ovn  purposes, as  by using it in his busi- 
ness, he will be charged with the highest rate of interest allowed by 
l a w ;  but when a guardian makes regular returns for a number of 
years, for a part of which t h e  he charges himself with the highest 
rate of interest, although he has used the funds in his own business, he 
will not be charged with the highest rate, but only with such rate as 
he might fairly be expected to have been able to make. C a r r  v. Askew-,  
194. 
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INTEREST-Continued 
2. A guardian can only be charged with compound interest to the death of 

his ward. Ibid. 
3. If no place is agreed on for the performance of a contract, the lex loci 

contractus governs. I f  the place of performance is agreed on, the 
lex loci solationis governs. Morris v. Hockaday, 286. 

4. Where a bond F a s  dated in  North Carolina, but had no specific place of 
payment; I t  was lield, that it was governed by the usury laws of this 
State, and i t  is immaterial that the pleadings admit that the bond was 
delivered in Virginia. Ibid. 

3. If, in such case, it  had appeared that  the bond was given for goods pur- 
chased in Virginia, the rule would be different. Ibid. 

6. Qucere, whether the contracting parties can agree on a rate of interest, 
legal where the contract is made, but illegal where it  is to be per- 
formed. Ibid. 

INVENTORY : 
1. The inrentory returned by an executor or administrator into the Clerk's 

office, is prima facie evidence of the solvency of the persons owing 
debts to the estate and described in such inrentory, if nothing be said 
in said inventory to the contrary, against the executor or administrator 
returning it, aud the sureties on his bond, but it seems such inventory 
is not evidence against an administrator de bonis ?ton, and his bond. 
Grant v. Reesc, 720. 

2. Such inventory is not conclusive, and the defendants map show that the 
personal representative made errors and mistakes in describing and 
noting the debts in the inventory. I b ~ d .  

3. Where a n  administrator failed to file any inventory or annual accounts of 
his administration, and i t  appeared that  he had been guilty of gross 
negligence and want of care in his management of the estate, he is not 
entitled to commissions. Ibid. 

ISSUES : 
1. I n  a trial by jury of issues arising in equitable matters, the rules of 

equity should be followed as  fa r  as  possible. El?] v. Early, 1. 
2. Issues of fact, as  distinguished from questions of fact, in equitable as well 

as legal actions, must be tried by a jury; but this does not authorize 
the jury in finding such issues on less evidence than a chancellor would 
find them. Ibid. 

3. Evidence of betterments placed upon the land by the tenant is not compe- 
tent, no issue in respect thereto having been made by the pleadings, 
tendered by the parties, or submitted by the Court. Xorris v. O'Briant, 
72. 

4. Issues arise on the pleadings, and it  is improper to submit any issue not 
raised by them. When immaterial issues are  submitted, which tend to 
confuse or obscure the real issue, it is ground for a new trial. Willis v. 
Brancl~, 142. 

5. If there is no evidence to support a n  issue, the Court should so charge the 
jury. Ibid. 

6. I n  an action for the specific recovery of a chattel, i t  is proper to submit 
an issue ascertaining the value of the chattel a t  the time the plaintiff 
sold it  to the defendant. TVilson v. Hughes, 182. 
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ISSUES-Con t i m e d  
7. Where an issue is submitted, to which no objection is made, the assent of 

both parties will be presumed. Ib id .  
8. Where issues are  raised by the pleadings, it  is the duty of the Court to 

eliminate and submit them to the jury. and when this is not done, this 
Court will refuse to take cognizance of the cause upon such imperfect 
record, nnless the issues in no wise affect the errors assigned. F i s h e r  
0. T7l e J f in  in$ Co., 397. 

9. So, where no issues \\-ere eliminated and submitted, but the Court below 
held that  upon the eridence the plaintiff n7as not entitled to recorer, 
and he took a non-suit and appealed, the failure to submit issues was 
not material. Ib id .  

10. I t  is the duty of the Court to see that  all material controverted matters 
contained in the pleadings, are  eliminated and submitted to the jury 
in the form of issues. McDonald u. Carson,  497. 

11. The submission to the jury of a n  immaterial issue. when it  cannot be seen 
how i t  prejudiced the appellant, is not assignable as error. Ibid.  

12. Where i t  appears from the record that  the issues Tvere not eliminated in 
writing and submitted to the jury, but simply, "that the jury found all 
issues in favor of the plaintiff," a new trial will not be granted, unless 
objection v a s  taken a t  the trial. Lanzb v. S lonn ,  534. 

13. When a Special Proceeding comes before the Clerk, i t  is his duty to trans- 
fer the matter, if issues of fact are  joined, to the civil issue docket, in 
order that the issues may be tried b ~ -  a jury. B r i t t a i n  u. Mul l ,  696. 

14. In  such case. when the issues are  tried, it  is the duty of the Clerli to pro- 
ceed a t  once to act upon the case, without waiting for any order of the 
Judge. Ib id .  

13. d new trial amarded by the Supreme Court, re-opens the controrersy for 
the admission of any evidence that is itself competent, and which, if 
offered a t  the first trial, should have received, and this equally applies 
to cases when the facts are  to be passed on by the Judge instead of a 
jury. Jones u. S w e p s o n ,  700. 

16. This rule does not apply to those cases, where of several issues, severable 
in their relations to each other, an error enters into one, which in no 
wise affects the others, when a new trial may be granted on that issue 
alone, nor does it  apply where some essential issue in controrersy, 
necessary to be determined before final judgment, has not been passed, 
when such issue may be eliminated and sent down for trial. Ib id .  

17. Where, upon his arraignment, i t  is suggested that a prisoner is insane, 
and not capable of conducting his defence, the proper manner of pro- 
cedure is to submit an issue to the jury, in order to ascertain this fact, 
and while there are precedents for submitting the issue as to guilt a t  
the same time the practice is disapproved. S t a t e  a. H a y t ~ o o d ,  847. 

INSURANCE-LIFE : 
1. Where the by-law of an insurance company allowed the holder of a policy 

to designate the beneficiaries, by endorsing on the back of the policy 
the names of such beneficiaries, which endorsement was to  be signed 
and witnessed; I t  w a s  he ld ,  that a designation could not be made by 
the insured by merely writing the names of the beneficiaries in the 
blank prepared on the policies for that  purpose, but without signing it. 
El l io t t  c. TVhedbee, 11.5. 
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2. Where a policy of insurance is payable to the personal representative of 
the deceased, his administrator may maintain an action for the money 
against some of the nest-of-kin who have received it. Ibid. 

JOINDER OF CAUSES O F  ACTION: 
1. Where the cause of action set out in the complaint, was several judgments 

rendered by a justice of the peace, each for a less sum than two hun- 
dred dollars, but aggregating more than that  sum;  I t  was held, (1) 
That the causes of action were properly joined: and (2 )  That the 
Superior Court had jurisdiction. Moore 2;. X o m l l ,  266. 

2 .  Although i t  is more orderly to state each cause of action in a separate and 
distinct allegation, yet if i t  fully appear from the complaint what each 
demand is, the failure to do so is not ground of demurrer. I b i d .  

3. Where an action was brought against three judgment debtors and the 
administratrive of a fourth, on the judgment, and the heirs-at-law of 
the deceased judgment debtor were made parties, and the prayer for 
j~idgment was that  execution issue against the three defendants who 
mere alive, and that the administratrix of the dead one proceed to sell 
his land to make assets ; I t  ivas Jleld, that the heirs were unnecessary 
parties, and that the laintiff \?as not entitled to his prayer for judg- 
ment against the admkistrairi; to sell the land, but that this was not 
ground of demurrer by one of the other defendants. Ibid. 

JUDICIAL SALES : 
1. A judgment against an infant ~ v h o  has not been served with process, is 

not void, and will not be set aside to the prejudice of a bona fide pnr- 
chaser, without notice. Hare v. Holloman, 14. 

2.  Where a sale of land is made under a decree of Court, it cannot be col- 
laterally impeached in an independent action brought to recover the 
land. As long as the decretal order of sale and conregance remain 
unmodified, the conveyance authorized by it must also stand, and such 
orders can only be impeached by a direct proceeding for that purpose. 
Surnner v. Sessonzs, 371. 

3. Where land was sold to make assets and the sale confirmed and title 
ordered to be made, and af termuds an action of ejectment was brought 
by one of the heirs, eridence in such action, that the land sold for an 
undervalue, is incompetent, the order confirming the sale being still in 
force. Ibid. 

4. I n  such case the insufficiency in price would be cause for refusing to 
confirm the sale, but is no ground for annulling the deed in an action 
brought to try the legal title. Ibid. 

3. The fact that  the purchaser a t  a sale of land to make assets, conveys the 
land to the administrator IT-ho made the sale, shortly thereafter, is 
\-cry slight evidence, nnless aided by other facts, to establish collusion 
between such purchaser and the administrator. Ibid. 

6. Where the person making a sale of land, purchases himself directly, the 
sale is void. Rut if he purchases through an agent, who afterwards 
conveys to him, the legal title passes, subject to the right of the parties 
interested, to direst i t  by a proper proceeding. Ibid. 

7. Where the record shorr-s that a guardian ad Zitem was appointed, but it  
does not appear affirmatively that the infant was eyer served, the 
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J17DICIAL SALES-Continued 

defect must be taken advantage of in a direct proceeding to attack the 
judgment, and is not available in a collateral action. Ib id .  

8. The presence of a next friend or guardian ad Zitent to represent an infant, 
and his recognition by the Court, precludes inquiry as  to his authority 
to act in a collateral proceeding. Ibid.  

9. A writ of Assistance is in the nature of an equitable habere  facias posses- 
s ior~ent ,  and only issues out of Courts of Equity, when land has been 
sold under a decree, and the t e r r e - t n ~ a n t  refuses to give possession to 
the purchaser. K n i g h t  v. HoctgRtalling. 408. 

10. The writ is neler granted except when the case is clear, and notice has 
been given to the person in possession of the land. Ih id .  

11. All that is required to obtain the writ, as  against the parties and those 
claiming under them by conveyance made pcndente l i t c ,  is to show a 
presentation of the deed, and a demand for the possession, and a re- 
fusal. The demand for possession is in all cases necessarj, but the 
presentation of the deed may be waived by the conduct of the person in 
possession. Ib id .  

12. A purchaser a t  a judicial sale, bears a certain relation to the action in 
which the sale is made, and he must enforce any rights he gets by such 
purchase by a motion in the pending action, and his assignees and the 
heirs-at-law of such assignee must do the same. Long v. Jarra t t ,  443. 

13. Where land is sold under a decree of Court, all parties to the decree are  
bound by it, and cannot attack it  collaterally, unless it  is void on its 
face. Bzci-gess v. K ~ r h g ,  575. 

JUDGE'S CHARGE : 
1. A Court nil1 onls correct a mistalie in a deed 01 other writing upon clear, 

strong and coarincing proof, and in such case. it  is error in the Judge 
to charge the jury that they can find the issue on a preponderance of 
e-iidence merely. E l y  v Eal ly, 1. 

2. The Judge is not required by the Act of 1796-'rhe Code, Sec. 413-to 
charge the jury where the facts a t  issue are few and simple and no 
principle of law i~ inrolred, unless he is requested to do so: but in 
cases where the witnesses a re  numerous, or the testimony conflicting or 
complicated, and different principles of law are applicable to different 
aspects of the case, it  is his dntg to conform to the requirements of the 
statute l i o l l ~  1;. IIOTIU, 96 

3. A new trial will not be granted, if the verdict is a proper one, although it  
may have been returned in obedience to an erroneous iustruction from 
the Court Rozcndfree v. B r i t f ,  104. 

4. If there is no evidence to support an issue, the Court should so charge the 
jury. TViZlis v. B r a n c k .  142. 

5. Although the trial Judge lays down the l a ~ r  correctly in his charge a new 
trial will be given. if the instructions are not applicable to the facts of 
the case, and not warranted by the eridence. I i i n q  2;. TTells, 344. 

6. So, where the Judge charged the jury, that if the defeildaut had occupied 
certain land adversely, under known and visible boundaries, for tnenty 
years, they should presume ?neswe conveyances to him from the grantee 
of the State and those claiming under him, and there mas no evidence 
of such possession; I t  w a s  held,  to be error. Ib id .  
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JUDGE'S CHARGE-Continued 
7. I t  is not error for the Court to limit its charge to the facts as  presented 

by the evidence. The trial Judge is not called on to present the case 
to the jury in any aspect not presented by the pleadings or evidence. 
Bz~rwell 2;. The Railroad. 4.51. 

8. I t  is not necessary for the trial Judge to give the prayers for instructions 
to the jury in the very words of the prayer. I t  is sufficient if he gives 
their substance. when they are  proper, and fairly explains the law to 
the jury, as  applicable to the evidence. McDonald v. Carson, 497. 

9. h prayer for instructions to the jury from the defendant that upon the 
whole evidence the plaintiff is not entitled to recover, is not proper 
under the present system of practice. Now the jury do not find for the 
one party or the other, as  formerly, but respond to certain issues, and 
upon their finding 011 these issues the rights of the parties depend. Ibid. 

10. The third clause of Sec. 412, does not allow the appellant to assign error 
for the first time in this Court. It regards the instructions of the Judge 
as  excepted to, whether the exception is formally made a t  the trial or 
not. But such exceptions, if relied on by the appellant, must appear 
in the case stated ; othermise, he cannot avail himself of them in this 
Court. L u t k  v. LytZe, 522. 

11. The rule is again stated, that exceptions must be specific, and directly 
point to the ruling alleged to be erroneous, or they will not be consid- 
ered, unless they be to the Judge's charge, when he undertakes to 
explain the law to the jury, and does so erroneously. Williams v. 
Joltnston, 633. 

12. Where no exceptions were taken to the charge in  the Court below, and i t  
does not appear that  the trial Judge has made an error in the law as  
laid down to the jury, exceptions to the charge made for the first time 
in this Court, will not be considered. Ware v. h'esbit, 664. 

13. Where the Judge admits evidence to which esception is made, and after- 
wards excludes it, and instructs the jury not to consider it, the escep- 
tion to such e~~idence  will not be considered in this Court. State 2;. 

Gau. 814. 
14. Where his Honor charged the jury, that evidence had been offered to slio~v 

that a witness had been for many years a man of unblemished life, 
(as  had been offered as  to a witness in the case), those years, if the 
jury believed the evidence, in which he had trod the paths of truth and 
probity, should speak for him, but he further charged, that the jury 
were the sole judges of the facts, and they could believe or disbelieve 
any or all of the testimony; I t  was hcld, not to be any expression of 
opinion, and free from error. Ibid. 

15. I t  is not error for the Judge to state to the jury a proposition which is 
universally admitted, and so it  is not error for him to say to them, that 
the testimony of a witness who proved a good character, is entitled to 
more weight than the testimony of one who has been shown to be of 
bad character. Ihid. 

16. The Court is not required to give special instruction, unless there is 
evidence on which to base them. State v. Hunter, 829. 

17. The Court charged the jury that it  was the duty of the officer to use all 
legal means to safely keep the prisoner ; that failure to put hand-cuffs 
on him, was not per se negligence, but the jury must decide whether in 
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JUDGE'S CHARGE-Cor~tirl ued 
this case, the failure to do so contributed to his escape, and whether 
the defendant had used due diligence in guarding the prisoner with- 
out them; Held, to be no error. Ibid. 

18. The Court further charged, that  o rd inar i l~ ,  the burden of proof is on the 
State to the end of the case, but that  in a n  indictment for an escape, 
this was changed, and when the escape was proved or admitted, the 
burden is shifted to the defendant, to prove that there mas no negli- 
gence on his part, and that he had used all legal means for his safe 
keeping ; Held, to be no error. Ibzd. 

19. I t  is not error in the trial Judge to refuse an instruction not narrallted 
by any riew of the case, nor should he $ire a charge which involres a 
mere abstract proposition of  la^, not raised by any evidence in the 
case on trial. State  z. Speaks,  863. 

20. Where the bill charged that the killing was done with a rock, and the 
Judge charged the jury that if the killing was done with a rock, or 
other mtssiTr, etc.; I t  was  held, not to be error, as it is immaterial 
whether the killing was done with the weapon charged in the bill, or 
n i t h  some other instrument of the same nature alid character. Ibzd. 

21. The trial Judge has the right in his charge to the jury, to explain to them 
the difference between positive and negative evidence, and an illustra- 
tion which he gives to explain the difference, is not prejudicial to the 
prisoner, when he tells the jury that  i t  is merely g i ~ e n  as an explana- 
tlon, and that they must determine the fact, according to the weight 
they see fit to give to the evidence. State  v. Gal dncr, 963. 

22. If the evidence. considered as  a whole, will not, in a just and reasonable 
view of it, n7arrant the verdict, then there is no evidence sufficient to be 
left to the jury, and the Court should so declare. State  1;. Pou-ell. 965. 

23. If the evidence only raises a conjecture or suspicion of a fact, such fact 
should not be left to the jnry. lbtd 

24. Where the Judge's charge fully responds to all the prayers for instruction, 
so f a r  as  warranted by the e~~idence,  i t  is free from error. State  v. 
Starnes,  973. 

25. I t  is not error for the Court to  charge the jury that an alzbi is a good 
defense if proved to the satisfaction of the jury, and such a charge 
does not convey an intirnatioil that the burden of proving it rests upon 
the prisoner. I b ~ d .  

26. I t  is not error for the Court to refuse a prayer for instructions, not war- 
ranted by any view of the evidence. S f a t c  v. Goocn, 987. 

27. I t  is not error for the Court to refuse to cllarge the jnry that when a pris- 
oner relies upon extenuating circnnlstances to reduce the grade of the 
offense from murder to manslaughter or excusable homicide, and cir- 
cumstances come our from the Sthte's nitnesses which tend to establish 
the defence, then it  is the duty of the jury to consider all the elidenee, 
and if they are  not satisfied of the guilt of the prisoner beyond a 
reasonable doubt, they should acquit. Ibid.  

1. A defendant is entitled to judgment upon a counter-claim, if no reply or 
demurrer has been interposed, although it  would have been refused if 
objection had been made in ap t  form and time. Roundtree v. Bri t t ,  104. 
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JUDGMENT-Coti t imed  
2. Where an administrator recovers judgment upon his cause of action, 

and the defendant also upon his connter-claim, the former is entitled to 
an execution for the entire amount of his recovery: but the execution 
on the defendant's judgment will be stayed until i t  is ascertained what 
amount of the assets of the estate of the intestate is applicable thereto. 
I b i d .  

3. I t  is the docketing of the judgment, and not the issuing of the execution, 
which creates the lien nnder the present system. TC'illian~s 0. Weaver, 
134. 

4. The purpose of the sunlmons is to bring the parties into Court;  the pur- 
pose of the pleadings is to give jurisdiction of the subject matter of 
litigation and of the parties in that connection. People v. Sorwood, 
167 

5.  These are  generally necessary, but when the parties are  \701untarily before 
the Court, and by agreement. consent, or confession, which are the 
same in substance. a judgment is rendered, snch judgment is valid, 
although not granted according to the regular course of procedure. 
I b i d .  

6. In  passing on the motiou to vacate and set aside such judgment as irregu- 
lar, it is proper for the Court to enquire as  to the facts and considera- 
tions which led to snch judgment. I b i d .  

7 .  The nlotion to set aside snch judgmeut should be niade within a reason- 
able time, and the irregularity to warrant the setting it aside should 
be in respect t o  some matter of substance prejudicing the party. I b i d .  

8. When there was evidence that two of the plaintiffs had been paid by 
defendant before the judgment was rendered, and that the third had 
been paid since, it  v a s  proper to set the judgment aside as to the for- 
mer, but not as  to the latter. I b i d .  

9. As to the latter,  the proper course was to move to have satisfaction of 
the judgment entered on the record, which the Court could do on proof 
of payment. I b i d .  

10.. The Superior Court has power to grant a judgment, by consent, in vaca- 
tion. Coates u. W i l k e s ,  174. 

11. The assignee of a judgment can maintain an action on it  in his own name. 
Moore v. liowell, 265. 

12. While judgments are  not treated as contracts for all purposes, they are  
so treated for the purpose of distinguishing them from causes of action 
arising ex delicto, and a re  not embraced in Sec. 177 of The Code, for- 
bidding the assignment of things in action not arising o ~ t  of contract. 
I b i d .  

13. The prayer for judgment does not fix the plaintiff's right, but the Court 
should grant such judgment as the allegations in the pleadings will 
warrant. I b i d .  

14. Since the passage of the Act of 1885, ch. 359, a judgment is a lien on the 
homestead interest. Q u w e .  whether this Act affects causes of action 
accruing prior to its passage. Rn71ki72 Q. &"haw, 405. 

15. Where an adniinistrator files a petition to sell the lands of his intestate 
to make assets, if the debts to be paid have not been reduced to judg- 
ment. the heir may plead that they are  barred by the statute, but when 
the demand has been reduced to judgment against the administrator, 
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the heir is bound by the judgment, unless he can show that i t  was 
obtained by collnsion and fraud, and is barred by it from setting up 
any matter which might hare  been pleaded by the administrator as a 
bar in the suit against him. Speer v. James, 417. 

16. T'ader the former practice, a purchaser a t  an euecution sale on a dormant 
juc'tgment, got a good title, when he was a stranger to the judgment. 
R ~ p l r ! ~  c. Arled!/e, 467. 

17. In  sn?h case, the dormant judgment was o n l ~  roidable, and the sheriE 
was bound to o b e ~  it, although i t  might be set aside a t  the instance of 
the defendant, before property had been purchased under it. I b i d .  

18. When an  action has been heard upon its merits, and nothing remains to 
be done but to gire judgment, unless one of the parties suggests good 
ground for delay, i t  is the d u t ~  of the Court to render a final judgment. 
H ~ o r j e s s  v. Iiir blj, 37.5. 

19. So, ~ r h e r e  in an  action brought to recorer land, after the verdict was ren- 
dered, the Court refused to sign judgment, and ordered the action to 
be continued, in order that the plaintiff niight move to have a judg- 
ment affecting the land, rendereci by another Court, set aside: I t  I ~ S  

lccld, to be error I b i d .  
20. I n  such case, the Court has the power, on application of the plaintiff, to 

continue the case for this purpose, but i t  cannot do so, against the 
wishes of both parties, of its own motion. I b i d .  

21. An eyecution issued on a dormant judgment is irregular, but not void, 
and a stranger, ~ ~ i t h o n t  notice. a t  a sale under such execution, gets a 
good title, but if the judgment creditors, or ;I stranger n i th  notice 
ynrchases. he qets 110 title. I , ~ t l e  v. Lutle, 683. 

22. 17nder the former practice, the only defence to a scirc f n c i a s  issued to 
reTire a clorniant judqnlent, XTRS payment or satisfaction. I b ~ d .  

23 Wliere an execution issues on a judginent which has been docketed more 
i h ~ n  ten years, or when the ten years expires after the issuing, but 
before the sale under the execution, it convep no autholitp to m1Be a 
\ale o t  the laud so as to p resene  the judqnelit lien which had at- 
tached. Ib id  

24. If an  execution issues on a judgment more than ten years after the 
clocketing, but ~11icli is not dormant, or to a county in which the judg- 
inelit has never been docketed, a sale of both real and peisonal prop- 
e r t ~  under it is ralid, but the lien only relates to the lery. Ib id .  

2.7 Where a juclgnient has become clorniant, and is more than tell years old, 
no evecution can issue on it, unless the creditor gives to the debtor an 
oyportnaity to qet up  the statutory bar I b l d .  

26. So, where a judgment Ivas more than ten pears old, and no execution had 
issned within three years, and the creditor issued a notice of a nlotion 
to issue execution, and the clerk made no order to that  effect, but 
issned the execution : I t  icns I t  eTd, that a sale thereunder as void. 
I h i d .  

2'7. Where in an  indictment, tlie defendant files no plea, 110 issue is joined, 
and tlie rerdict is a n u l l i t ~ ,  and no judgment can be pronounced on it. 
Btatc 2;. C~trrninc/hunt ,  824. 

28. Where an indictment charges an  offence of which the Superior Court has 
jurisdiction, bnt tlie conr iction is for a less offence, the Superior Court, 
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having once obtained jurisdiction, can proceed to judgment for such 
less offence. State  v. .lohnson. 863. 

29. The Court has no power by its judgment, to direct that the defendant 
shall be hired out by the county authorities, but it can only authorize 
this to he done, under such rules and regulations as mag be prescribed 
by the commissioners. Ibid.  

30. When the defendant relies on the plea of former acquittal, the jury must 
find that there was a judgment which remains i11 force, and not re- 
versed. State  v. TT'illiatrzs, 891. 

31. The appeal by a defendant, from the judgment of the Superior Court, to 
the Supreme Court, vacates the judgment of the former, IT-hether it  be 
imprisonment or a peruniary fine. Stntr  v. J l i l l e ~ ,  908. 

JUDGhlEST-IRREGrLL%R : 
1. h decree of foreclosure of mortgage made before all the heirs-at-law of 

the mortcagee. n ho had been declared "necessary parties," mere made 
parties of record. is irregnlar and will be set aside upon proper appli- 
cation. Hughes u. Iiodgcs, 56. 

2.  Where under the former system, a petition to sell land for assets was filed 
in a Court haring jurisdiction of the proceeding, and a guardian ad 
litenc nTas appointed, but no service was made on the infants: I t  was  
Ileld, that eren if the judgment was irregnlar, it was not roid, and 
could not be attacked collaterally. E a t  e  v. Hollonmn. 14. 

3. I t  seems, that under the provisions of The Code, Sec. 387, decrees against 
infants who were not served n i th  process are binding, except where 
fraud enters into and vitiates them. I b i d .  

4. The purpose of the summons is to bring the parties into Conrt : the pur- 
pose of the pleadings is to give jurisdiction of the subject matter of 
litigation and of the parties in that connection. Proplrs 2 ' .  Notwood, 
167. 

5. These are  generally necessary, but when the parties are roluntarilp be- 
fore the Court, and by agreement, consent or confession, which are  the 
same in substance, a judgment is rendered, such judgment is valid, 
although not granted according to the regular course of procedure. 
Ibid.  

6. In  passing on the motion to racate and set aside such judgment as irregu- 
lar, i t  is proper for the Court to inquire as to the facts and considera- 
tions which led to such judgment. Ibid. 

7. The motion to set aside such jnclgment should be made within a reason- 
able time, and the irregularity to warrant the setting it  aside should 
be in respect to some matter of substance prejudicing the party. Ibid. 

8. When there was evidence that t ~ v o  of the plaintiffs had been paid by 
defendant before the judgment mas rendered, and that the third had 
been paid since, it was proper to set the judgment aside as  to the 
former, but not as  to the latter. Ibid. 

9. As to the latter. the proper course k a s  to move to have satisfaction of the 
judgment entered on the record. which the Court colild do on proof of 
payment. Ibid. 

10. Where the record shows that a guardian ad litewz was appointed, but it  
does not appear affirmatively that the infant mas ever served, the 
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JUDGMEST-IRREGTTLdR-Conti?twed 
defect must be taken advantaqe of by a direct proceeding to attack the 
judgment, and is not available in a collateral action. Sunztter v. 
Sessonrs ,  371. 

11. The presence of a next friend or guardian ad  l i t t m  to represent an infant, 
and his recognition by the Court, precludes inquiry as to his authority 
to act, in a collateral proceeding. I b i d .  

12. Where it  appears from the record that  a person was a party to an action, 
when in fact he was not, the legal presumption that  he mas a party is 
conclusire, until removed by a correction of the record itself, by a 
direct proceeding for that purpose. I b i d .  

1S. A jndqment cannot be collaterally attacked for irregularity, except for 
such as  renders it  absolutely void. The proper remedy to correct an 
irregularity, when it does not render the judgment void, is by a motion 
in the cause. B w g e t v s  w. ICirbl~. 575. 

14. Where it  appears in the record that all the defendants nrere served, and 
it  does not appear that any of them Tere infants, the judgment is, on 
its face, regular. and if any of the defendants wish to set up infancy, 
it must be done by a motion in the cause, to set the judgment aside for 
irregnlarity. Ibzd 

16. Where land is sold under a decree of Court, all parties to the decree are  
bonncl by it, and cannot attack it collaterally, unless it is void on its 
face. I b i d .  

JUDGMENT-LIEN : 
1. Since the passage of the act of 1885, ch. 339, a judgment is a lien on the 

holmstead interest. Qtccm e ,  whether this act affects causes of action 
accruing prior to its passage. R a n k i n  w X h a ~ ,  403. 

2. Where an execution issues on a judgment which has been docketed more 
than ten years, or n7hen the ten years expires after the issuing, but 
before the sale under the execution, it conveys no authority to make a 
sale of the land so as to preserve the judgment lien which had attached 
L y t l e  c. L ~ j t l e ,  683 

3. If an execution issues on a judgment more than ten gears after the dock- 
eting, but which is not dormant, or to a county in which the judgment 
has nerer been docketed, a sale of both real and personal property 
under it  is valid, but the lien only relates to the levy I b i d .  

JUDGXENT-VOID : 
1. A judgment rendered by a justice of the peace in an action in which he 

has no jurisdiction, is void S o o z l l e  w. D e x ,  43. 
2. d judgment rendered before the adoption of the Code of Civil Procedure 

against infants who were not served n i th  llrocess, but who Tvere repre- 
sented by a guardian ad Tztcm, is valid and binding on the infant, 
unless it appears that no real defence mas inade for the infant. and 
that he has suffered thereby. H a r e  w. IlolTornan. 14. 

3. A j~ldginent against an infant who has not been served with process is 
not void, and nil1 not be set aside to the prejudice of a bona  fide pur- 
chaser without notice. I b i d .  

4 I t  secnzs, that under the prorisions of Sec. 387 of The Code, decrees 
against infants who Jvere not served with process are  binding, except 
where fraud enters into and vitiates them I b i d .  
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JUDGMENT-VOID-Contircued 
5. d judgment cannot be collaterally attacked for irregularity, except for 

such as  renders it  absolutely void. The proper remedy to correct an 
irregularity, when i t  does not render the judgment void, is by a motion 
in the cause. Bicrgess v. Kirby, 575. 

6. Where i t  appears in the record that all the defendants were served, and 
i t  does not appear that any of them ~vere  infants, the judgment is, on 
its face, regular, and if any of the defendants wish to set up infancy, 
it must be done by a motion in the cause, to set the judgment aside for 
irregularity. I b ~ d .  

7. Where land is sold under a decree of Court, all parties to the decree are 
bound by it ,  and cannot attack it  collaterally, unless it is T-oid on its 
face. Ibid. 

JURISDICTION-JUSTICES O F  THE PEACE : 
1. In  actions ecc contractu, justices of the peace have jurisdiction, when the 

sum denzandetl does not exceed two hundred dollars, hut in actions 
ez delicto, their jurisdiction is limited to cases \T-herein the value of the 
property does not exceed fiftp dollars. Yoville v. Debl;, 43. 

2. In  actions before a justice of the peace, if on contract, the summons 
should state the amount demanded; if for a tort, i t  should state the 
anlount of damages claimed: and if for the recovery of specific prop- 
erty, the value of the property; and such statement in the summons 
gires the justice prima fafie jurisdiction. Ibid. 

3. I t  seems, that where a plaintiff in an action for a tort before a justice 
only demands damages to the amount of fifty dollars-and on the trial 
i t  is ascertained that his damages amount to more than that  sum, he 
may remit the excess, and thus give jurisdiction to the justice. Ibid. 

4. Where, in a n  action of claim and delivery, it  appears that the value of 
the property exceeds fifty dollars, i t  a t  once ousts the jurisdiction of 
the justice, and the plaintiff cannot confer jurisdiction by a remitter. 
Ibid. 

6. A judgment rendered by a justice of the peace in an action in m-hich he 
has no jurisdiction, is void. Ibid. 

6. Where, in an action of claim and delivery begun before a justice, the jury 
found the m l u e  of the property to be over fifty dollars, but that the 
plaintiff was entitled to the possession ; I t  ~ ' a s  held, that the justice 
had no jurisdiction and the action should be dismissed and the prop- 
erty restored to the defendant. Ibid. 

7. Where a landlord brought an action before a justice of the peace to re- 
cover the sum of eighty dollars, alleged to be due upon a contract for 
rent, and ancillary thereto procured an order for the seizure and 
delivery to him of certain crops of greater value than fifty dollars: 
Held, the question of the jurisdiction of a justice of the peace is deter- 
mined by the summons and complaint, especially the former. Xort is 
v. O'Briant. 72. 

8. The order for the seizure and delivery of the property was cosam non 
judice, but did not oust the jurisdiction of the Court over the cause of 
action. Ibid. 

9. A justice of the peace has jurisdiction to try misclemeanors, arising from 
violations of the ordinances of cities and towns. State v. Wood, 863. 
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JT~RISDICTION-JUSTICES O F  THE PEACE-Continued 
10. A simple assault, in which no deadly weapon is used, and no serious 

bodi1)- harm done to the prosecutor, is within the jurisdiction of a 
justice of the peace. S t a t e  v. Joltnsot?, 863. 

11. A justice of the peace has concurrent jurisdiction with the mayor of a 
city or to~vn, of violations of toxvn ordinances, which are  made misde- 
meanors, and the punishment of mhich cannot exceed a fine of fifty 
dollars, or imprisonment for thirty days. S t a t e  ?'. Cninan ,  SSO. 

12. The jurisdiction conferred upon the Superior and Criminal Courts to hear 
and determine indictments for affrays committed ~vithin one mile of 
the place TT-here and during the time such Courts are being held, (The 
Code, Sec. 892,) is not exclusive, but concurrent TI-it11 that of the 
justices of the peace. S t a t c  5. Bowers ,  910. 

13. R7here two Courts have concurrent jurisdiction of an offense. the judg- 
ment of that one which first acquires jurisdiction of the person is a 
good defense against a prosecution in the other Court for the same 
offense. Ibid.  

JURISDICTIOK-SCPERIOR COL-RT : 
1. The Superior Court, in term, has incidental jurisdiction to order the 

taking of an account of the administration, where necessary for adjust- 
ing the rights of the parties to any action therein pending. Rozindtree 
v. B r i t t ,  104. 

2. A11 appeal does not take the case beyond the power of the Superior Courts, 
until it is perfected. Coates v. TPilkes, 174. 

3. I t  seema, that the Superior Courts hare power to make an amendment to 
an interlocutory order in an ancillary proceeding, out of term. Ib id .  

4. RF consent the Superior Court has power to grant judgments in civil 
actions in vacation. Ibirl. 

.5. I t  is the sum mhich is demanded in good faith which confers jurisdiction, 
and the plaintiff's demand consists of several distinct items, it  
is the aggregate which constitutes the sum demanded and confers 
jurisdiction. X o o ?  c  5 .  S o w e l l ,  265. 

6. Where the cause of action set out in the complaint, was sereral judg- 
ments rendered by a justice of the peace each for a less sum than two 
hundred dollars, hnt aggregating more than that sum; I t  arao he ld ,  
( 1  j That the causes of action were properly joined: and (2)  That the 
Superior Court had jurisdiction. Ib id .  

7. Where one tenant in conlmon has been ousted by his co-tenant, who brings 
a n  action of ejectment to recover the possession, the Superior Court has 
no jurisdiction to order a partition of the land. Lceper  2;. Xeagle.  338. 

8. Where the Court has gotten jurisdiction over the parties and subject 
matter of an action, it  will not permit a new and independent action 
to be brought to settle the same rights. The parties cannot by consent 
gire the Court jurisdiction of such a new action, and when the facts 
agpear, the Court should e x  m e r o  mot11 dismiss it. L o v g  2;. d a r m t t ,  
443. 
purchaser a t  a judicial sale. bears a certain relation to the action in 
mhich the sale is made, and he must enforce any rights he gets by such 
purchase by a motion in the pending action, and his assignees and the 
heirs-at-lam of such assignee must do the same. Ih id .  



JURISDICTION--SUPERIOR COURT-Continued 
10. The Superior Court has original jurisdiction of assaults and batteries: 

ls t ,  when a deadly m7eapon is used ; 2nd, when serious damage is done ; 
31-13, when the offense v a s  committed six months before the indictment 
was found, and no justice of the peace has taken cognizance of the 
offense. State 5. Cz~)ivi~gl~anz, 824. 

11. When the indictment is found in the Superior Court within less than six 
months after the ofience is committed, and rerdict is rendered for a 
simple assault, the Court will proceed to judgment; but to gire juris- 
diction in suc.11 tnscs, the indictment mnst charge the offence to have 
been committed with a deadly weapon, and mnst also set forth the 
character of the weapon, or must charge that serious damage was done, 
and set forth the nature and extent of the injury sustained. I b i d .  

12. If these averments are not made, and defendant pleads not guilty, and 
the jury find that the offence was committed less than six months 
before the indictment was found, the indictment should be quashed; 
but if this fact is not so found, the Court would have j~~risdiction of 
the simple assault and could pronounce judgment. I b i d .  

13. A simple assault, in which no deadly weapon is used, and no serious 
bodily harm clone to the prosecutor, is within the jurisdiction of a 
justice of the peace. Stntc 2j. J O ~ L W S ~ ~ I Z ,  863. 

14. Where an indictment charges an offence of which the Superior Court has 
jurisdiction, but the conviction is for a less offence, the Superior Court, 
having once obtained jurisdiction, can proceed to judgment for such 
less offence. I b ~ d .  

15. I n  convictions for simple assault, where there is no intent to commit 
rape, and no deadly weapon used, and no seriovls bodily harm done, the 
punishment is limited to a fine of 350, or imprisomnent for thirty days. 
I b l d .  

16. The Court has no power by its judgment, to direct that the defendant 
shall be hired out by the county authorities, but it can only authorize 
this to be done, under s ~ w h  rules and regulations as  may be prescribed 
by the conlinissioners. I b i d .  

17. So, mhere a defendant was indicted for an assault with an intent to com- 
mit rape, and agreed to a verdict for simple assault : I t  was h e l d ,  that 
the Superior Court had jurisdiction to pass sentence, but that it could 
not imprison for tvelve months, and order the county commissioners 
to hire the prisoner out. Ibzd.  

18. In  such case, the prisoner is not entitled to a new trial, but only that the 
case be remanded, in order that a proper judgment may be passed. 
I b i d .  

19. The jurisdiction conferred upon the Superior and Criminal Courts to hear 
and determine indictments for affrays committed ~ i t h i n  one mile of 
the place mhere, and during the time, such Courts are being held, (The 
Code, Sec. 892), is not exclusire, but concurrent with that of the 
justices of the peace. State v. Eowers, 910. 

20. Where t n o  Courts have concurrent jurisdiction of an offence, the judg- 
ment of that one which first acquires jurisdiction of the person is a 
good defence against a prosecution in the other Court for the same 
offence. I b i d .  
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.JCRISDICTIOK-SIJPREBIE COURT : 

1. This Court has no power to review the findings of fact made by a referee 
in an a c t i o ~  a t   la^, but can only review errors of law in the admission 
of evidence, and erroneous conclusions of law from the facts as found. 
Grant v. Reese, 720. 

2. Although the evidence be slight, yet if i t  is sufficient to reasonably war- 
rant  the findirig of the jury, the Supreme Court camlot review their 
finding. State a. Fat~nin,q, 940. 

3. The Supreme Court has no jurisdiction to grant new trials in criminal 
cases for newly discol-ered eridence. State v. Starms.  973: State v. 
Gooch, 987. 

JCRY : 
1. The action of a Court is 11% fieri during the term. So, where a tales juror 

was challenged for cause on the ground that  he had a suit pending and 
a t  issue, and it  appeared that a judgment had been rendered in the suit 
to which he was a party a t  the same term, from which an appeal had 
been taken, but not perfected: I t  was I~eld, that the challenge mas 
properly allo\~ed. TVilso?? 1;. Huqhes, 182. 

2 The Court has the right, after the verdict is rendered, to l~ropound ques- 
tions to the jury for the purpose of ascertaining whether or not it  
should set aside the verdict. Ibid. 

3. The Clerk has no right to take the rerdict of a jury in the absence of the 
Judge, unless expressly authorized by the Court to do so. Petty v. 
Rousseau, 355. 

1. Where, without authority, the Clerk took a rerdict in the absence of the 
Jadge, which was irresponsive to the issues, the Judge has the power 
to order the jurg to retire and find another verdict, they not haring 
dispersed, and there being no allegation that they hare been tampered 
with. Ibzd. 

3. The non-payment of taxes for the year preceding the first Monday in 
September, constitutes a qualification to act as  a juror. State v Hau- 
wood, 847. 

6. The objection to a grand juror, who acted in passing upon the indictment, 
based on such incapacity, taken in apt time and in proper manner, is 
fatal to the bill. Ibzd. 

7. The regular way of making the objection, when the facts do not appear 
in the record, is by plea in abatement, and if i t  appears on the face of 
the record, by a motion to quash, but in this State the distinction has 
not been held to be important, and a motion to quash in either case is 
permitted. Ibzd. 

8. This objection must be taken in apt time, or it  will be n a i ~  ed, and apt 
time is before the prisoner has pleaded. So, where on his arraignment, 
i t  mas suggested that the prisoner v a s  then insane, and an issue as to 
his sanity a t  the time n7as submitted to a jurg, who found the defend- 
ant  insane and incapable of making his defence, which rerdict was set 
aside, and the cause continued, and, a t  the next Term, motions to re- 
move the cause to another county, and for a continuance, were made 
and refused. and then the n~otion to quash was made: I t  was held, to 
be in apt time. Ibirl. 
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JURY-Cont i i~ued  

9. In  such case, i t  is not necessary for the prisoner to offer evidence of the 
disqualification, if the Judge holds that the motion is too late, and 
refuses it on that ground alone. Ibid.  

10. Where a new trial was asked on the ground that one of the jurors who 
sat  011 the trial of the case became insane very shortly after the verdict 
mas rendered, and so might be supposed to have been insane m-hile 
acting as a juror, the matter is entirely in the discretion of the trial 
Judge, in the absence of any finding of fact that the juror was insane 
while on the jury. S t a t e  v. Rogcrs ,  860. 

11. ,4 challenge to the array can only be taken, when there is partiality or 
niisconcluct in the sheriff, or some irregularity in making out the list. 
S t a t e  v. S p e a k s ,  86.5. 

12. 7T71iere the sheriff returned to a writ for a special z;e,zi~,e that  he had not 
summoned one of the jurors because he was dead, and that  he had not 
summoned three others, because they could not be found; It t r m  held,  
no ground for a challenge to the array. Ib id .  

13. A juror summoned on a special veutirc is qualified to serve, if he be a free- 
holder. State c. Potcell, 9%. 

14. If a juror summoned on a special 7 ~ 1 i t . e  fails to answer, but his name is 
put in the hat  and drawn therefrom, and being again called, he fails to 
msrrer  a second time, this does not entitle the defendant to an addi- 
tional challenge. Ib id .  

15. I t  is no cause of challenge to a juror summoned on a special m n i m ,  that 
he has serred a s  a juror within two Sears, and that he has a snit 
pending and a t  issue in the Court. S t a t e  v. Starvies, 973. 

16. The right to challenge jurors. is not a right to select such as  the prisoner 
may desire, but it  is only the right to take off objectionable jurors, and 
to hare a fair jury to try the cause. S t a t e  1;. Gooell, 987. 

17. The rule is, that althongh the Court improperly refuse to allow a chal- 
lenge for cause, yet if the jury is con~pleted before the prisoner has 
exhausted his peremptory challenges, such refusal cannot be assigned 
as error. Ib id .  

18. Where it appeared that the county commissioners had not rerised the 
jury box a t  the last September meeting, and it also appeared that the 
jury boxes were not kept locked, and \T-ere kept in a place easily acces- 
sible to nnanthorized persons : I t  zcas I ~ e l d ,  no ground of challenge to 
the array. S t a t e  ?I. Iiiizsley, 1021. 

19. The fact that one person drawn on the special venire was dead, and that 
another had remored from the county, before the time when the com- 
missioners should hare revised the jury box, is no ground for a chal- 
lellge to the array. Ib id .  

20. A challenge to the array, must be for some cause which affects the integ- 
rity and fairness of the entire panel, a s  partiality or unfairness in the 
person whose duty it was to select the panel. D i d .  

21. Qticere? Whether a juror who has a bond to make title to him for a tract 
of land, on which he has made a pagment, but a portion of the purchase 
money is still due, is a freeholder, so as to be competent to serre  on the 
jury as  a special ven ire  m a n .  Ib id .  

22, A reasonable number of jurors of any particular panel may, in a capital 
felony, a t  the instance of the State, be required to stand aside, until all 
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the other jurors of that panel shall hare  been called: but when all of 
the others hare  been called. the prisoner has the right to hare the 
jnrors so stood aside, tendered to him, or challenged by the State, 
before another ~eiqi7-e is summoned. I b i d .  

23. The right to challenge jurors is for the purpose of obtaining a fair and 
impartial jury, and it was nerer intended by it to give either the pris- 
oner or the State. the right to select certain men ~ ~ h o n l  tlie party 
wishes to have as  a juror. I b i d .  

21. So, where the Court allowed a challenge for cause to the State, to which 
the prisoner excepted, but a jury was obtained from the same panel, 
before the prisoner had esliansted his peremptory challenges : I t  i cas  
h e l d ,  that the exception as  to the cause of challenge, would not be 
passed on in this Court. as it ~ ~ o u l d  be p r e s ~ m e d  that a fair and im- 
partial jury Lras obtained, for if i t  had not hare  been, the prisolier 
would hare  exercised his right to peremptorily challenge the objection- 
able juror. I b i d .  

2.. I f ,  in such case, the original panel had been exhausted, and the ju14- com- 
pleted from another, the prisoner mould have been entitled to ha re  the 
juror challenged by the State, tendered, and if the cause of challenge 
by the State had been insufficient, i t  would hare  been error, entitling 
him to a n e v  trial. I b ~ d .  

26. The prisoner, ho\rerer, is not entitled a t  all events to hare  every juror on 
the panel, not challenged by the State, tendered, as  this right is sub- 
ject to proper exception, such as that a juror of the panel has died, or 
failed to appear, or has, for proper cause, been escnsed by the Court. 
I b i d .  

JUSTICES O F  THE PEACE: 
1. I n  actions e r  colr tractu,  justices of tlie peace hare  jurisdiction, when the 

. Y Z I ~ I L  denlatided does not exceed t ~ o  hundred dollars, but in actions 
ez flelicto, their jurisdiction is limited to cases whereill the C U Z Z ~ C  of 
t h e  propert!, does not exceed fifty dollars S o v i l l e  G.  Dezc. 43. 

2. I n  actions before a justice of the peace, if on contract, the summons 
shonlcl state the amount demanded; if for a tort. it should state the 
amouiit of damages claimed; and if for the recovery of specific p r o p  
ertj-, the ~ a l u e  of tlie property; and such statement in the summons 
gives tlie jnstice p i w m  fac ie  jurisdiction. Ibrd.  

3. I t  serrna, that  where a plaintiff in an  actiou for tort before a justice only 
demands damages to the amount of fifty dollars-and on the trial i t  is 
ascertained that his damages amounted to more than that sum, he may 
remit the excess, and thus gire jurisdiction to the justice. Ib id .  

4. Where in an action of clainl and delivery, it appears that the ralue of the 
property exceeds fifty dollars, it a t  once ousts the jurisdiction of the 
justice, and the plaintiff cannot confer jurisdiction by a remitter. 
I b i d .  

5. A judgment rendered by a justice of the peace in an  action in m-hich 11e 
has no jurisdiction, is void. I b l d .  

6. Where in an action of claim and delivery begun before a justice, the jury 
found the ralue of the property to be over fifty dollars, but that thtl 
plaintiff was entitled to the possession: I t  leas Tleld, that  the justicta 
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had no jurisdiction and the action should be dismissed and the prop- 
erty restored to the defendant. Ibid. 

7. Where a landlord brought an action before a justice of the peace to re- 
cover the s r m  of eighty dollars, alleged to be due upon a contract for 
rent, and ancillary thereto procured a n  order for the seizure and 
delivery to him of certain crops of greater r a k e  than fifty dollars: 
HeTd, ( I )  the question of the jurisdiction of a justice of the peace is 
determined by the summons and complaint, especially the former; ( 2 )  
the order for the seizure and delivery of the property was colam lion 
judice, but did not oust the jurisdiction of the Court over the cause of 
action. J101,viss 2'. O'Br iant, 72 .  

LAXDLORD ASD TESANT : 
1. The rule is well settled that one who obtains possession of land under a 

contract of lease must restore the possession to him who gave it before 
he will be permitted to deny the lessor's title, unless he be ericted b~ 
due process of law or compelled to yield to a paramount title, and 
afterwards let into possession by a new and clistinct title of a ne\v 
landlord. and this bona fidc. The rule extends to the assignees of the 
term. Pate v. Turner,  47. 

2. Where it  appears that the title to the land in controrersy was in S, TI-110 
resided with the plaintiff. her son, by whom her business mas managed; 
that the defendant entered under a lease made with son, in which no 
reference was made to the mother, and the rents were paid to him: 
Held, that these facts created no presumption that the lease was rnacle 
on behalf of the mother, and that they furnished some evidence that it 
TI-as inade in the name and for the benefit of the plaintiff. Ibid. 

3. Where the plaintiff leased a house from the defendant and agreed to pay 
a certain sum as rent, and the defendant afterwards entered and tore 
out certain fixtures and clamaged the furniture, for which trespass the 
tenant brought sui t :  I t  was Iceld, that the alleged damage does not 
constitute a set-off against the amount claimed as  rent. Willis G .  

Branch, 142. 

4. The measure of damages in such case, would be the cost of returning the 
fixtures so taken out, repairing the furniture injured, and such conse- 
quential damages as were the direct result of the trespass, such as  the 
loss resulting from inability to use the house while the repairs were 
being made. Ibid. 

3 .  Where a lessor injures the leased property, lie is liable to the lessee for 
the trespass. Ibid. 

1. There are  no accessories before the fact in larceny, for not only those 
~ h o  aid and abet, but all who adrise, counsel or procure the act to be 
done, are  principals. State  c. Fom, 928. 

2. If an indictment charges that A committed the theft, and R was present 
aiding and abetting. and the proof should be that B committed the 
theft and h was present aiding and abetting, it would be no ~ a r i a n c e ,  
and a conviction would be sustained. Ibid. 
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LEASE : 
1. Where it  appeared that the title to the land in controversy was in N, who 

resided with the plaintiff, her son, by whom her business was man- 
aged; that the defendant entered under a lease made with son, in 
m-hich no reference was made to the mother, and the rents were paid 
to him; Held, that these facts created no presumption that the lease 
11-as made on behalf of the mother, and that they furnished some eri- 
dence that  it  was made in the name and for the benefit of the plaintiff. 
Pate ti. Tzwner, 47. 

2. Where the lessor injures the leased property, he is liable to the lessee for 
the trespass. WzZlis v. Branch, 142. 

3. d clause of a ~vi l l  was as follows : "I gire and de~-ise  my Willon Branch 
farm and fishery " ' to my nephew T. D. H., his heirs and 
assigns." The testator before his death leased the fishery by articles 
~ntel -  partes to J .  W. and J. JI., for two years, with a right to the 
lessees to continue the lease for five years, they agreeing to pay an 
annual rent of $500-the payments to be made 1st of June of each 
year. No separate bond was tahen for the rent of each year; Held, 
that the rent ~vhich became due af ter  the death of the testator followed 
the reversion to the derisee. Holly v. Holly, 670 

LIES : 
1. Since the passage of the Act of 1885, ch. 339, a judgmrnt is a lien on the 

homestead inlerest. Qucme, whether this Act adects causes of action 
accruing prior to its passage. Rankin v. Sllaw, 40.5. 

2. Where an execution issues on a judgment which has been docketed more 
than ten years, or whe11 the ten years expires after the issuing but 
before the sale under the execution, it  conreys no authority to make a 
sale of the land so as  to preserve the judgment lien which had at- 
tached. L ~ t l e  v. Lyt le ,  683. 

3. If an execution issues on a judgment more than ten years after the dock- 
eting, but which is not dormant, or to a county in which the judgment 
has never been docketed, a sale of both real and personal estate under 
it  is ralid, but the lien only relates to the lery. Ibid. 

4. Where a judgment has become dormant, and is more than ten years old, 
no execution can issue on it ,  unless the creditor gives to the debtor an 
opportunity to set up the statutory bar. Ibid. 

.5. So. n~llere a judgment was more t h a ~  tell years old, and no execution had 
issued within three years, and the creditor issued a notice of a motion 
to issue execution, and the clerli made no order to that  effect, but 
issued the execution: I t  2c.a.s held, that a sale thereunder was void. 
Ibid. 

MANIFEST : 
In  an action against a common carrier for injury to property while in 

transit, the bill of lading and manifest showing that the property was 
received by the defendant in good order, is prima facie evidence against 
the defendant. but it  is not conclusive, and mag be rebutted. Bztrwell 
ti. T h e  Railroad, 451. 

( See M ~ R D E R .  ) 
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MARRIED WOMEN : 
( See COVERTURE.) 

MARSHALLING : 
1. Where one creditor is secured by a lien upon two funds, and another by a 

lien upon only one of them, the former will be compelled to exhaust 
the subject of his exclusive lien before he can resort to the other. 
Pope v. Harvis, 62. 

2. The equity to have the securities embraced in a trust for the benefit of 
creditors of different classes, marshalled and appropriated in exonera- 
tion of the liens of the less preferred class is an equity against the 
debtor, and not against the doubly secured creditor. Ibid. 

3. The right of the debtor to a homestead is superior to that of all creditors 
except so far  as  it may be impaired by the voluntarx act of the claim- 
ant. Ibid. 

MASTER AND SERTANT : 
A railroad company is bound to exercise reasonable care in seeing that the 

machines it furnishes to its servants are suitable and safe, and if it 
fails to do this, and one of its sen-ants is injured, ~vithout fault on his 
part,  the Railroad is liable. Warner  v. The  Railroad GO.,  230. 

1. If a statute prohibits a matter of public grievance or commands a matter 
of public conrenience, all acts or omissiol~s contrary to the prohibition 
or command, are  misdemeanors. pnnishable by indictment-(if the 
statute prescribe no other method of proceeding)-notwithstanding no 
punishment is prescribed in the statute. State  v. Bloodworth, 918. 

2. The offence of removing crops withont payment, or giving notice of such 
remoral, although i t  may have been committed secretly, or 8 t  night, is 
a simple misdemeanor. and cannot be punished by imprisonment in the 
penitentiary. The Code. Secs. 1096, 1097. Stntc  v. PowelT, 920. 

MISTAKE : 
1. I11 an action to recover land, the Court may allow ail amendment so as to 

set up a mutual mistake in a deed. El?/ v. Barlg, 1. 

2. An action to recover the possession of land, and to correct a mutual mis- 
take in a deed for the same land executed by the plaintiff to the de- 
fendant, constitute but one cause of action. Ibid. 

3. 9 court mill only correct a mistake in a deed or other written instrument 
upon clear, strong and convincing proof. and it  is error in the Court to 
charge the jury that the plaintiff is entitled to have the issue found in 
his favor upon a mere preponderance of evidence. Ibid. 

4. In such cases, if the Court should be of opinion that in no reasonable view 
of the evidence. is it  sufficient to warrant a verdict establishing the 
mistake, a verdict should be directed for the defendant. Ibid.  

5. Where the part of the contract attempted to be proved by parol has been 
omitted by fraud, or by mzitlial mistake or accident, it may be used as 
a defence to an action on the contract. if properly pleaded. R a y  v. 
BlacLzoelT, 10. 

6, Where the maker of the deed is not interested in the correction, a mutual 
mistake need not be shown. Scott v. Queen,  462. 
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MISTAKE-Continued. 
7. Courts of Equity do not correct rnistalies in law, unless when other 

equitable elementq, such as surprise, undue influence, imposition and 
the like intervene. Sandlin v. Trard, 490. 

MOXUMENTS : 
1. Where it  appeals that there was a burying ground. on land belonging to 

the defendant, and that he caused his employGs to plough it up, and 
displace the grave-stones : I t  zcas held, some evidence to go to the jury 
that the defendant was guilty under the act. State  v. Wilson, 1015. 

2. Where the owner of land consents, either expressly or by implication to 
the interment of dead bodies on his land, he has no right to af termuds 
remove the bodies, or to deface or pull down the gral-e-stones and 
n~onuments erected to perpetuate their memory. Ibid. 

MORTGAGE : 
1. While an unregistered mortgage is not 17alid as to third parties, yet the 

lacli of registration cannot subject to sale under execution, property 
which ~ ~ o u l d  be exempt if there mere no mortgage. Pote v. IIarpci,  
323. 

2. A decree of foreclosure of a mortgage made before all the heirb-at-law of 
the mortgagor, who had been declared "necessary parties," were made 
parties of record. ii: irregular and will be set aside npon p r o ~ e r  appli- 
cation. H14q71 es v. Hodge.~,  64. 

3. The sale or mortgage of a crop to  be p la i~ t td ,  as nell as one planted and 
in process of cultivation, is valid-prorided the place where the crop 
is to be produced is designated with certainty sufficient to identify it. 
I t  scenzs, parol testimony is competent to fit the description to the 
property and shon the agreement of the parties. Rozivrdtree v. R r i t f ,  
104. 

4. A mortgage conveying "my entire crop of erery description" is too vague 
to pass any title to the property mentioned. Ibirl. 

.5 Where a bond secured by n mortgage is given as a donotlo coma mortis, 
the mortgage goes with the bond eren without a formal transfer of the 
security. K l f f  G. Wravcr. 274. 

6 Under the terms of a contract to buy land, the ~ e n d e e  was to have the 
title conreyecl to her npon the payment of a certain portion of the pur- 
chase money, a t  a future day, and then execute a mortgage to the 
vendor to secure the residue, the payment of which mas still further 
deferred. Litigation arose as to  the amount which had been paid upon 
the first instalment, and the demand of the rendor was considerably re- 
duced. I t  tcws held, that the entire time of credit haring expired, the 
r end or mas entitled to a decree of sale, the rendee not tendering the 
balance of the amount ascertained to be due. T ~ i l l m n s  G. TVhitinq, 481. 

7. Where a mortqagor sold a portion of the mortgaged land, and assigned 
the bonds given for the purchafe money to the mortgagee, who had 
actual notice of the transaction, and who afterwards acquired title to 
the land: I t  Teas 7!e7d, that the mortgagee could not collect the bonds, 
and a t  the same time deny the power to the mortgagor to make the 
sale. Pcarson 2 .  Cnrr, 567. 

8. Where it  is found by the jury that a mortgage executed by husband and 
wife, of the wife's property, was obtained by duress practiced on the 
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fen~e,  i t  is error to cancel the instrument entirely, but it  should still 
be left operative as to the husband's interest. W a r e  2;. Sesbi t .  664. 

9. Three mortgages were executed on the same property, and the money 
obtained from the third. mas used to discharye the first pro tanto.  
When the t h i ~ d  mortgage was executed, the first mortgagee covenanted 
v i t h  the third mortgagee, that  the third mortgage should have prefer- 
ence over the unpaid balance on the first: I t  zcas held, that such cove- 
nant did not have the effect of subrogating the third mortgagee to the 
rights and priorities of the first, except as  to the amount still due to 
the first mortgagee. Bauk  c. Xoorc,  734. 

10. On a sale of the land, in such case, the proceeds must be applied-1st. 
To the payment of the amount remaining due on the first mortgage, 
the third mortgage being subrogated to his rights: 2nd. To tile paF- 
ment of the second mortgage; and 3rd. To the papliellt of the balance 
due on the third mortgage. Ibrd .  

11. d person, holding possession of land for himself, in 18.58, executed a mort- 
gage, and, in 1859, assigned his equity of redeml)tion to the mortgagee, 
but continued in possession ; and the mortgagee sold and conveyed the 
land, in 1872, to a third party, who entered and held possession until 
1878, when this suit was commenced: Held, ls t ,  That the mortgagor 
became tenant a t  sufferance of the mortgagee, ancl his possession \vas 
the possession of the mortgagor and his grantee: 2nd, That, the cle- 
fendant and those under whom he claims having had actual adverse 
possession, under known and visible metes and bounds of the land in 
controversy, with color of title, the action mould have been barred, if 
it had been brought by the plaintiff's grantor, or his heirs, and there- 
fore this action, which was brought by the heirs of the grantee, XTas 
barred. Johrtsou z. P r a ~ r i e ,  773. 

1. A t  common law, in the absence of any provision in the charter, a corpo- 
ration has the power to acquire and hold real estate in fee. The stat- 
utes of rnortmain have never been adopted in this State. Jfallet t  v. 
Sinlp.~on, 37. 

2. Even if a corporation is forbidden by its charter to hold or take a title 
to real estate, a conl-epance of land to it  is not void. I t  is valid until 
~ a c a t e d  by a direct proceeding by the sovereign. instituted for that 
purpose. I b i d .  

1. This Court will not entertain any motion, unless reduced to writing. 
3 l c C o ~  v. Lassitel,, 131. 

2. When it is stated in the order, that a motion is heard "as  an afldavit," 
the inlplication is, nothing else appearing, that all the parties con- 
sented to accept the facts as if stated under oath. E m e r y  v. Hardee,  
787. 

MOTION IS  THE CAUSE : 

1. Where the Court has gotten jurisdiction over the parties and subject 
matter of a n  action, it  mill not permit a new and independent action 
to be brought to settle the same rights. The parties cannot by consent 



INDEX. 

MOTION I N  THE CAUSE-Continued 

give the Court jurisdiction of such new action, and when the facts 
appear, the Court should e s  naero motu dismiss it. Long v. Jar iat t ,  
443. 

2. A purchaser a t  a judicial sale bears a certain relation to the action in 
which the sale is made, and he must enforce any rights he gets by such 
purchase by a motion in the pending action, and his assignee and the 
heirs-at-lan' of such assignees must do the same. Ibid. 

3. So where a purchaser a t  a sale to make land assets, assigned his bid, and 
his assignee paid the purchase money, but did not get a deed, and after 
his death his administrator and heirs-at-law brought suit against the 
administrator who sold the land and the heirs-at-law of the intestate 
whose land mas sold to have a deed executed; I t  was held, that the 
relief must be obtained by a motion in the original cause in which the 
land was sold, and the action should be dismissed, and this was so, 
although the objection was not taken in the Court below. I b ~ d .  

4. In  such case, the new action will not be treated as a motion in the original 
cause Ibzd. 

5 .  A judgment cannot be collaterally attacked for irregularity except for 
such as renders it absolntely void The proper remedy to correct an 
irregularity. ?Then it  does not render the judgment void, is by a motion 
in the cause. Bu?pess 2: Kirbg. 57.5. 

6. Where it  is sought to attack a judgnlent for fraud, if the action is not 
determined, i t  must be done by a petition in the action, but if the action 
has been determined, it must be done by an independent action. Ibid. 

7. Where it  appears in the record that all the defendants were serred, and it  
does not appear that any of them were infants, the judgment is, on its 
face, regular, and if any of the defendants wish to set up infancy, it 
mnst be done by a motion in the cause, to set the judgment aside for 
irregularity. Ibid. 

MTRDER : 

I. Where a prisoner is accused of murder by poisoning with strychnia, i t  is 
competent to show that he bought some of this drug the previous year. 
State v. Cole, 968. 

2. Where an assault was made a t  the same time upon tn7o persons, one of 
~vhom ~ r a s  Billed, it is conipetent for the surrivor to testify to the 
character and nature of the ~ ~ o u n d s  inflicted on him. State v. Gooch, 
987. 

3. When the defence odered evidence to show that one of the prisoners did 
not have a knife on the day of the homicide, it  is competent for the 
State to show that both prisoners were seen together shortly before 
the homicide, and that one of them did have a knife; the homicide 
having been committed with such a weapon. Ibid. 

4. Evidence is competent to show that the prisoners had bad feeling against 
the deceased, on account of some disputed accounts. Ibid. 

5 .  E.i7idence is not competent on the part of the prisoners, to show that the 
deceased kept false accounts with other persons. Ibid. 

6. In cases of homicide, the question is, did the prisoner bear malice to- 
wards the deceased, and evidence is incompetent to show that the 
deceased bore malice to~vards the prisoner. Ibid. 
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7. Evidence of the moral character of the deceased is irrelevant, unless it  
is to s h o ~  that he was a violent man, and it  is onlj competent then, 
when the evidence of the homicide is wholly circumstantial, and the 
character of the transaction is in doubt; or when there is evidence 
tending to show that the Billing was done in self-defense. Ibzd.  

S I t  is not error for the Co~ir t  to refuse to charge the jury that when a 
prisoner relies upon extenuating circumstances to reduce the grade of 
the offense from murder to manslaughter or esc~mible homicide, and 
circumstances come out from the State's witnesses which tend to estab- 
lish the defence, then it  is the duty of the jury to consider all the 
evidence, and if they a re  not satisfied of the guilt of the prisoner 
beyond a reasonable doubt, they should acquit. I b i d .  

9. Where two or more conspire to do a n  unlnnful act, although the act be 
done by one, yet they are  all e q ~ ~ a l l g  principals. So, when two persons 
n-ere engaged in pursuit of an unlawful act, the two h a ~ i n g  the same 
object in vien, and in pursuit of that common purpose. one of them 
takes life, under such circumstances as  make it murder in him, it  
amounts to murder in the other, also. Ibzd.  

10. If two persons seek another, and under the pretense of a fight, conspire to 
stab him, and in the fight he is killed, it is murder, no matter what the 
prorocation may be, after the fight has commenced. I b i d .  

11. I f  in a fight, one party uses an excess of violence, out of all proportion to 
the prorocation, and kills the other, i t  is murder, although he had no 
intention to take life n hen the fight begun. Ib id .  

12. If one enters into a contest, dangerously armed, and fights under a n  
l~nfa i r  adrantage, although mutaal bloxvs pass, and he kills his antago- 
niqt, it is murder and not manslanghter Ib id  

13. As a general rule. eridence is not admissible to show that  the deceased 
was a man of violent temper, arid a dangerous man, because the law 
protects the lives of violent men, as  much so as those of a peaceable 
disposition, and eridence is also generally incompetent to show that 
the deceased had threatened the life of the prisoner. A t a t e  v. HensZey, 
1021 

14. The exception to these rules, is : 1st. When it  appears that the killing was 
done in self-defence. 2nd If the evidence of the killing be ~vholly cir- 
cumstantial. and the character of the slaying is in doubt, and to make 
s11c11 eridence admissible in either case, it  must appear that  the pris- 
oner knew of the violent character of the deceased. and of the fact 
that the threats had been made. I b i d .  

1.5. If the prisoner seek the deceased for the purpose of fighting with him, 
intending to kill him if he resists, and a fight ensues. and the prisoner 
slays the deceased, it  is murder, although deceased pnts the prisoner 
in danger of his life, during the fight. I b i d  

16. So, if A assaults B first, and upon that assault. B assaulted d so fiercely 
as  to put A, the aggressor, in great peril of his life, and A kills B, this 
is murder, and A cannot set up that he slew B in self-defence. I b i d .  

NAVIGABLE WATERS : 

1. Savigable waters, constituted as highways, are not ascertained here a s  
in England, by the extent of the ebb and flow of the tide, but for their 
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capacity for floating boats used as  instruments of commerce. B r o a d -  
n a r  v. B a k e r ,  676. 

2.  Such waters do not lose their character as navigable, because interrupted 
by falls if they can be used for the purposes of commerce both above 
and below. I b i d .  

3. The public have the right to the use of narigable streams, which are  
used as highways, in passing up and down it, from one point to an- 
other. I b i d .  

NEGLIGEYCE : 
1. d railroad company is bouncl to evercise reasonable care in seeing that 

the machines it furnishes to its servants a re  snitable and safe, and if 
it fails to do this and one of its servants is injured, without fault on 
his part,  the railroad is liable. W a r n e r  v. T h e  R a i l r o a d ,  230. 

2. If the railroad is negligent in this respect, it is charged in law with notice 
of the unfitness of the machine, and cannot take advantage of its own 
Irrong, and set LID as a defence to an action for such injury, that it  did 
not have notice of the defect in its machine. I b i d .  

3. In  an action against a railroad for negligentlg caasing the death of plain- 
tiff's intestate, the conlplaint need not state that the defendant had 
notice of the defect in its machinery, which cansed the death, nor that 
the intestate left nest-of-kin. I b i d .  

4. I t  is no negligence for a railroad company to place freight, liable to be 
injured by water, on an open flat car, when the size of the box in mhich 
it is packed renders it  inlpossible to put i t  in a box car, and precau- 
tions a re  taken to protect the property from the weather. Burrcel l  v. 
T l t e  R a i l v o a d ,  457. 

.5. When the allegation of negligence is that  the property was injnred by 
water while in transit, eridence is admissible that no rail1 fell while 
the property was on the defendant's road, and that  the car on which it  
was being transported was not allowed to be stopped near any water 
tank. I b i d .  

6.  The action for damages for an injury resulting in death, giren by Sec. 
1498 of The Code, must be bronght within one year after the death of 
the injured person, or it will be barred. T a y l o r  v. C r a u b e r r ? ~  Irorz Co.,  
525. 

7. The provision of this statute limiting the time within which the action 
must be brought, is not a statnte of limitations. The statute confers a 
right of action mhich did not exist before, and i t  must be strictly com- 
plied ~xi th.  As there is no saying clause as  to the time of bringing the 
action, no explanation as  to w h ~  it was not brought will arail. I b i d .  

8. Where the plaintiff's negligence contributes to the injury of mhich he 
complains, and for which he seeks to be conqensated in damages, he 
cannot recover; and the same rule applies when it is shon~n that both 
parties are  in fault. R i g l e r  v. T h e  R a i l r o a d  Go., 604. 

9. Where highways cross railways, the law requires a reasonable degree of 
care and diligence in both the public and the corporation in the use of 
the crossing. and negligence in the corporation mill not excuse a trav- 
eller approaching the crossing, from using that  degree of care and 
circumspection, necessary to secure his safety. Ib id .  
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NEGLIGENCE-Corr tirr rced 
10. Where a t r a ~ e l l e r  is approaching a railmay crossing, wit11 a n  unob- 

structed view of the tracli in both directions, it is his duty to look both 
ways, and if he attempts to cross in front of an adrancing train, and 
receives injury, he cannot recover, and the failure of the engineman to 
give the precautionary signal, when it does not contribute to the acci- 
dent, does not impose a liability on the corporation. Ibid. 

11. Although a person injured b~ a railroad train, be in fault to some extent, 
yet he can recover, if the injury could not have been avoided by ordi- 
nary care on his part. Ihid. 

1%. Railroad corporations are  not required to stop their trains, when a rehicle 
is seen by the enginenian approaching a crossing in order to allow i t  to 
pass the tracli in front of the train. Ibid. 

13 Seqligence can be attributed to a railroad conlpanj only when it  has 
notice of the emergency in time, by the use of ordinary diligence, the 
means being a t  hand, to avoid the accident. Ibid. 

14. I t  is not contribntory negligence pcr rc, for a passenger to alight from a 
train which has almost come to a full stop, a t  a regular passenger 
depot. Satit e v. The Rarlroad, 619. 

1.5. I t  is negligence in a railroad company, if its engineman suddenly and 
violently move a passenger train, a t  a time and place where passengers 
may be expected to be getting on and off the train, and this is so, al- 
though the train has not come to a full stop, but is very slowly moving. 
Ibtd. 

16. Where an employ2 is injured by the negligence of a fellow-servant, the 
conmoll master is not liable for the injury. Kirk v. The  Railroad, 625. 

17. d foreman. v h o  directs the ~ o r l i  of the other servants, is as  much a 
serrant as those whose work he superintends, and if the common 
master has a general supervision of the work, he is not liable for the 
foren~an's negligence, although the injured servant is obliged to obey 
the foreman's orders. Ibid. 

18. The term fellow-ser~~ant includes all ~ v h o  serre the same master, worli 
under the same contracts, derive authority and compensation from the 
same source, and a re  engaged in the same general business, although 
it may be in different grades and departments of it. Ibid.  

19. d person cannot be heard to say, that  work whicli he has voluntarily 
agreed to do, is not within the scope of his employment. When he 
agrees to act with other employ&, he becomes their fellow-servant, so 
fa r  as  to introduce between them the same rule of legal responsibility, 
and this rule applies to one who is roluntarily assisting the servants in 
their ~ ~ o r l i .  Ibid. 

20. So, where it  appeared that a yard-master had the general management of 
nialcing up, switching and receiving trains; I t  was 71?7d, that  a car- 
repairer was his fellow servant, and the company was not liable for 
an injnry resulting from his negligence. Ib~rl.  

21 The e~is tence  of negligence, upon a given state of facts, is generally to be 
ascertained and declared by the Court, but cases may occur, where 
facts are  so inseparably mixed in giving a complexion to the result, 
as to reqnire submission to the jury. Se7lar.s 2;. The Railroad, 654. 

22. Where there is a junction of two roads, one using the tracli of the defend- 
ant, and the defendant provided a switch a t  the juncture, whicli 
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NEGLIGESCE--Con t inued  

always liept its track open and in good condition; I t  w a s  held,  that  
the defendant was not required to keep a watchman or guard a t  the 
switch. Ibid.  

23. While the highest degree of care is required of railroads. in providing 
against accidents which may be foreseen, they are  not required to pro- 
ride against such as  no reasonable degree of foresight would suppose 
likely to happen. Ib id .  

24. To render the defendant liable, the injury must be the natural and prob- 
able consequence of the negligence, such as under the circumstances, 
ought to hare been foreseen by the wrong-doer, as the natural conse- 
quence of his act. Ibzd.  

23. Where one railroad corporation allows another to use its track by run- 
ning its own trains over the consenting company's road, and thus exer- 
cising the franchise of the latter, such consenting compaaj- remains 
liable for the negligence of the servant of the other company, as much 
as it  would be for that of its own. I b ~ d .  

26. This principle does not extend to cases where the cars of the other com- 
pany are not rightfully on the defendant's road. Ibid.  

27. Where the defendant road alloned another to use its track for a short 
distance, in getting to a station, and some cars on the road became 
detached from a train, and run on the defendant's road, in consequence 
of which an accident occurred, and the plaintib's intestate was killed; 
I t  was he ld ,  that the defendant was not negligent, and the action 
vonld not lie. Ib id .  

28. As a general rule, i t  is not necessary to p row negligence when one has 
lawful custody of prisoners, for it is implied, unless occasioned by the 
act of God, or from irresistible adverse force. S t a t e  0. Johnson ,  924. 

KEGOTIABLE ISSTRUMESTS : 
1. If the endorsee of a neqotiable instrument before its maturity knew, or if 

snch facts came to his Gno~vledge. ~ ~ h i c h ,  if inquired into, would have 
informed him of an equity of the maker, he takes the instrument c u m  
onere. Hulber t  v. Douqlas,  122. 

2. Where a negotiable note is secured by a mortgage, the fact that one-half 
the land has been released, is some evidence to charge a purchaser of 
the note before maturity with notice that there has been a partial 
payment on the note. Ib id .  

3. If anything appears to a party calculated to attract attention or stimu- 
late inquiry, the person is affected with knowledge of all  that the 
inquiry mould hare disclosed. Ib id .  

4. Where the payee of a note. on which there have been partial payments 
made, which are not entered on the note, endorses it to a third party, 
for its full face value, he is liable as  endorser for the full face ralue 
of the note. Hirlbert v .  Douglas,  128. 

5. The equitable owner of bills, bonds and promissory notes can maintain an 
action on them in his own name, so the asisgnee of an unindorsed bond 
or note may bring a n  action on it  in his own name. Kiff v .  W e a v e r ,  
274. 

6. The possession of an unindorsed negotiable note, payable to bearer, raises 
the presumption that  the person producing it  on the trial is the right- 
ful owner thereof. Ib id .  

978 



INDEX. 

NEGOTIABLE 1NSTRU1\1ENTS-Coqrti?~zced 
7. Bills, bonds and promissory notes and all  other evidences of debt, al- 

though payable to order and not endorsed, may be given as donat iol les  
c a u s a  m o r t i s ,  and the donee may sue on them in his own name. I b i d .  

3. Where a bond secured by a mortgage is giren as a d o n a t i o  c a m a  m o r t i s ,  
the mortgage goes with the bond eren without a former transfer of 
the security. I b i d .  

9. In  an action by an administrator to reco.ier certain bonds of his intestate, 
which the defendant alleged were given him as a d o n a t i o  c a m a  w o r t z s .  
the defendant having possession of the bonds is not required to prol-e 
the gift by more than a preponderance of evidence. I b i d .  

10. Where a bond Ivas dated in North Carolina, but had no specified place of 
payment: I t  leas 7teld. that it was qoverned by the usury l a m  of this 
State, and it is immaterial that the pleadings admit that the bond was 
delivered in Virginia. J f o r i  i s  c. HocI iaday ,  236. 

11. If ,  in such case, it  had appeared that the bond Tras giren for goods pur- 
chased in Virginia, the rule ~vould be different. I b i d .  

12. Qucere, whether the contracting parties can agree on a rate of interest. 
legal m-here the contract is made, bnt illegal where it  is to be per- 
formed. I b i d .  

13. The transferree of a negotiable instrument after maturity, takes i t  sub- 
ject to all the defences to which it  mas exposed when held by the 
transferror. Gt-if/ii~ u. H a s t y ,  438. 

14. The possession of an unendorsed negotiable note, raises a presumption of 
fact as  betn-een the holder and payor, that the holder is the owner. 
But  this presumption does not arise as between the holder and the 
payee, who has the legal title. H o l l y  v. H o l l ? ~ ,  670. 

NEW ACTION: 
I .  Where a sale of land is made under a decree of Court, i t  cannot be col- 

laterally impeached in an independent action brought to recover the 
land. As long as  the decretal order of sale and conveyance remain 
unmodified, the conresance authorized by it  must also stand, and such 
orders can only be impeached by a direct proceeding for that purpose. 
Xurnner  v. Xesoonzs, 371. 

2. Where the ~ ' o u r t  has gotten jurisdiction over the parties and subject 
matter of an action, it will not permit a nen- and independent action to 
be brought to settle the same rights. The parties cannot by consent 
give the Court jurisdiction of such new action, and  hen the facts 
appear, the Court shoulcl e c  mere rrzotzc dismiss it. L o n g  1;. J a w a t t ,  
443. 

3. A purchaser a t  a judicial sale, bears a certain relation to the action i11 
which the sale is made, and he must enforce any rights he gets by such 
purchase by a motion in the pending action, and his assignees and the 
heirs-at-law of such assignee must do the same. I b i d .  

4. So, where a purchaser a t  a sale to make land assets, assigned his bid, 
and his assignee paid the purchase money, but did not get a deed. and 
after his death, his administrator and heirs-at-law brought suit against 
the administrator who sold the land and the heirs-at-law of the intes- 
tate whose land was sold, to have a deed executed; I t  w a s  h e l d ,  that 
the relief must be obtained by a motion in the original cause in which 
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S E W  ACTION--Continued 
the land was sold, and the action should be dismissed, and this was so, 
although the objection was not taken in the Court below. Ibid. 

.5. In such case, the new action will not be treated as a motion in the original 
cause. Ibid. 

6. Where an agreement to submit a matter in controrersy in a pending 
action to arbitration, is not made a rule of Court, but in accordance 
with an independent agreement made outside of the action, the failure 
of either party to abide by the award, furnishes a new cause of action 
for the recorery of damages a t  law, or for specific performance, in a 
proper case, in a Court of Equity. Netcalf z;. Guthrie,  447. 

5 .  In  either case, the remedy must be sought in a new action, and cannot be 
obtained by setting it up in a supplemental complaint in the action 
pending. Ibid. 

8. A cause of actioil which occurred after an action was instituted, cannot 
be interjected in the pending action by a supplemental complaint, 
although it  relates to the subject matter of the pending action. Ibid. 

9. Where it  is sought to attack a judgment for fraud, if the action is not 
determined, it must be done by a petition in the action, but if the action 
has been determined, it must be done by an independent action. Bur-  , 
gess v. Iiirbu. 573. 

NEW PROMISE : 
1. An action cannot be maintained on a new promise to pay a debt secured 

by a bond, while the bond is still in force. Icing 1;. Phillipe, 53.5. 
2. Where an action is brought to enforce payment of a bond, and a new 

promise is relied on to rebut an alleged compromise and satisfaction. 
the complaint should declare on the bond, and the new promise be 
relied on to rebut the compromise. Ibid. 

NEW TRIAL: 
1. A new trial \-dl not be granted, if the verdict is a proper one, although it 

may hare  been returned in obedience to an erroneous instruction from 
the Court. Eoilndtrce c. Bri t t ,  101. 

2. The submission to the jury of immaterial issues which tend to mislead or 
confuse, is ground for a new trial. Willi.8 2. Branch, 142. 

3. The Court has the right, after the rerdict is rendered, to propound qnes- 
tions to the jury for the purpose of ascertaining whether or not it  
should set aside the verdict. TVilson v. Hughes,  182. 

4. Where it appears that the notes of the trial have been lost, and the Judge 
certifies that he cannot make np the case on appeal without them, and 
the parties cannot agree on a statement of the case, and it  further 
appears that the appellant is in no default in perfecting his appeal, a 
new trial will be granted. Burtoa 1.. G x w ,  215. 

,?. Although the trial Judge lays clown the law correctly in his charge, a new 
trial will be given, if the instructions are not applicable to the facts of 
the case, and not warranted by the evidence. Kinq T .  TT'ells, 344. 

6. Where it  appears from the record that the issues mere not eliminated in 
writing and submitted to the jury, but simply, "that the jury found all 
issues in faror  of the plaintiff," a new trial \?-ill not be granted, unless 
objection was taken a t  the trial. Lamb v. Sloan, 534. 
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NEW TRIAL-Cotttin~ced 
7. A new trial anarded by the Supreme Court, re-opens the controversy for 

the admission of any evidence that is itself competent, and ~ ~ h i c h ,  if 
offered a t  the first trial, should have been received, and this equally 
applies to cases when the facts are to be passed on by the Judge in- 
stead of a jury. Jo)tes v. Su-epson, 700. 

8. This rule does not apply to those cases, where of several issues, sererable 
in their relations to each other, an error enters into one, which in no 
wise adects the others, when a new trial mag be granted on that issue 
alone, nor does i t  apply where some essential issue in controversy, 
necessary to be determined before final judgment, bas not been passed 
upon, when such issue may be eliminated and sent down for trial. Ibzd.  

9. Where a nen trial n a s  asked on the ground that one of the jurors n h o  
sat on the trial of the case became insane verg shortly after the rerdict 
mas rendered, and so might be supposed to have been insane while 
acting as  a juror, the matter is entirely in the discretion of the trial 
Judge, in the absence of any finding of fact that the juror was insane 
while on the jury. State  c. Rogets ,  860. 

10. I t  is the duty of the trial Judge to watch the course of the argument to 
the jur),  and to see that no injustice arising from it i~ done to either 
the prisoner or the State, and nothing appearing to the contrary, he 1s 
presumed to have done so. I b i d .  

11. Abuse of privilege in the argument to the jnr j .  is ne7 er ground for a new 
trial, except when it  is gross, and probably injured the complaining 
party, and was not properly checked by the trial judge. I b i d .  

12. Where the conviction is proper, but the Supreme Court pronounces a 
wrong judgment, a new trial will not be ordered, but the case re- 
manded, in order that a proper judgment may be pronounced. State  v. 
Johnson, 863. 

13. The Supreme Court has no jurisdiction to grant new trials in criminal 
cases for newly discovered evidence. State  v. Startce.s, 973; State  .c. 
GooC~L, 981. 

NEXT-OF-KIN : 
1. In  action by an administrator, under the statute. for damages for negli- 

gently causing the death of his intestate, the complaint need not allege 
that the intestate left next-of-kin. Tl'arner lj. T h e  Railroad, 250. 

2. There is a presumption that every intestate leaves next-of-kin, and the 
party who wishes to negatire the presumption, must a re r  and prove it. 
I b i d .  

3. In  actions under the statnte, for damages for negligently causing the 
death of the intestate, if there be no next-of-kin who are entitled to the 
recovery under the statute of distribution, the recovery goes to the 
University. I b i d .  

4. Where the personal estate is insufficient, or when it consists of slaves, 
which after being deliT7ered to the next-of-kin, were lost by the cis  
major  of war, the land becomes liable for the debts, and payment may 
be enforced against any tract, learing those whose property may be 
talien, to obtain contribution from the other heirs or devisees, accord- 
ing to the respect i~~e value of the lands held by them. IAZy v. Wooley,  
412. 
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NEXT O F  KIAT-Continued 
5. The rule which puts the personal in front of the real estate in the pay- 

ment of debts, has reference to cases where both are  in the jurisdiction 
of the Court. Ibid. 

6. Where the executor dies, the nest-of-kin, in the order named in the stat- 
ute, or his appointee, is entitled to administration with the  ill an- 
nexed, in preference to the highest creditor. Little 1;. Berry, 433. 

NON-SUIT : 
1. A plaintiff' may, in deference to an intimation from the Court that he 

cannot maintain his action, submit to a non-suit, and have the ques- 
tions of law reriewed upon appeal. Hedricli v. P ~ n t t ,  101. 

2. Parties to an action ma?/ agl-ec' that. if a verdict-rendered in faror of a 
plaintiff, subject to the opinion of the Court upon a question of law 
reserred--is set aside, the plaintiff mag submit to a judgment of non- 
suit, and, upon appeal. the question will be reviewable in the Supreme 
Court. Ibid. 

3. If a T-erdict in faror of a plaintiff is set aside upon the ground that the 
Court holds a question of law reserved, with the defendant, the effect 
is to award a nem trial, and the plaintiff-there being no agreement, 
or further intimation from the Court-cannot voluntarily take a non- 
suit and appeal. Ibid. 

NOTICE : 
1. If the endorsee of a negotiable instrument before its maturity knew, or 

if sue11 facts came to his knowledge, which, if inquired into, mould 
have informed him of an equity of the maker, he takes the instrument 
cum onwe. Htilbert v. Douglns, 122. 

2.  Where a negotiable note is secured by a mortgage, the fact that one-half 
the land has been released, is some evidence to charge a purchaser of 
the note before maturity with notice that there has been a partial pay- 
ment on the note. Ibid. 

3. If  anything appears to a party calculated to attract attentioll or stimulate 
inquiry, the person is affected with 1mowledg.e of all that the inquiry 
would h a ~ e  disclosed. Ibid. 

4. Sotice to an attorney of any matter relating to the business in which he 
is engaged for his client, is notice to the client. Ibid. 

5. Where an attorney sold a note to a person who mas occasionally his 
client, and such attorney. acting for the purchaser, inrestigated the 
title to the land on which the note was secured by a mortgage, and mas 
afterwards employed by the purchaser to bring suit on, and collect the 
note; I t  zcas held, to be some e ~ i d m c e  that the attorney was acting 
for the purchaser in the sale of the note. Ibid. 

6. I f  a railroar7 cornpang is negligent in furnishing improper and unsafe ma- 
chines to its serrants, i t  is charged in law with notice of such unfitness, 
and cannot take adrantage of its own wrong. and set up as a defense, 
that  it  had no notice of the defect. T l ' a ~ ~ e r  v. The Railroad, 250. 

7 .  I t  is unnecessary to formally allege notice of such defect in the complaint, 
when facts are stated from which the lam will imply notice. Ibid. 

8. A v7rit of Assistance is in the nature of an equitable lzabere f a c i n ~  posses- 
sionenz, and only issues out of Courts of Equity, when land has been 
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sold under a decree, and the terre-tellnut refuses to g i ~ e  possession to 
the purchaser. Ktright ?*. Houqhtalli??g. 408. 

9. The writ is never granted e'icept when the case is clear, and notice has 
been given to the person in possession of the land. Ibid. 

10. Where a case has been heard in the Supreme Court, and certified to the 
Court below to proceed with according to law, no notice is necessary 
of a motion for judgment in conformity with the certificate. There is 
no necessity for notice, when the case comes on for trial a t  a regular 
term of the Court. FTilliatns v. TiWtiny, 481. 

11. I n  an action for damages under the state for wilfnlly firing the defend- 
ant's woods, by which the plaintiff's woods mere burnt, (The Code, See. 
32 and Sec. 53), the setting f i ~ e  to the woods without notice is the 
ground of the action, and by a waiver of the notice the plaintiff will 
lose his cause of action under the statute. Lamb u. Sloan, 334. 

12. The waiver of notice in such case does not affect the cause of action for 
the penalty prescribed in the statute, nor is it  any defence in an inclict- 
ment for the misdemeanor. Ibid. 

13. I n  actions for damages under the statute, the defendant cannot show that 
he used reasonable care in firing his woods, and reasonable diligence 
to prevent the fire from damaging adjoining m~oodlands. If he fails to 
give the statutory notice, and damage ensues, the cause of action is 
complete. Ibid. 

14. I t  is no defence to an action for damages under the statute for the defend- 
an t  to show that the plaintiff has already recovered the penalty i n -  
posed by the statute, and that in addition thereto, that  he has been 
indicted for the misdemeanor. Ibid. 

13. Where the defendant in such case admits that he set fire to his woods 
without giving the statutory notice, nothing else appearing, the law 
presumes that he did it  wilfully. Ibid. 

To make an act a nuisance i t  must be done in the presence and hearing, 
and to the annoyance of d i ~ ~ e r s  persons about the place where the act 
was done. State v. Caitzan, 880. 

OBSTRUCTING HIGHWAY : 
1. A public square for the general public's use, and as a means of access to 

the court-house and other public buildings, is substantially a public 
highway, and is usually so described in a n  indictment charging its 
obstruction. State v. Long, 896. 

2.  If not sufficiently described, in this indictment, as  a highway, the objec- 
tion is removed by the averment, that  thereafter the citizens of the 
State "could not, nor can nom-, go, return, pass and repass as  they 
ougkt nmd were accustomed to do, "" to the great damage and 
common nuisance." I b  id. 

3. An easement in land may be presumed from long, continuous, and uninter- 
rupted enjoyment, and its abandonment and discontinuance may be 
presumed from von-user, and obstructions acquiesced in and submitted 
to, without resistance, for a period sufficient to raise such presumption. 
This applies to p~tblic as  well as  private easements. Ibid. 
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OBSTRTCTISG HIGHWAY-Contirlzced 
4. I t  was, therefore, error to refuse to charge the jury, that if the defendant 

and those under whom he claimed, had possession of the land corered 
by his store, adversely, continuously, and openly for twenty years next 
prior to the finding of this bill, excluding the time between 21st Xay, 
1861, and January, 1870, the defendant is not guilty. Ibid. 

3. I t  was not error to charge the jury, that the two years' statnte barring 
prosecutions for misdemeanors, has no application to this case, because, 
if the putting of the house was an offence, it was a continnons nui- 
sance and a riolation of l a~v .  Ibid. 

OFFICERS : 
1. Officers of the Courts are not compelled to perform their duties, unless the 

fees prescribed by law are paid or tendered them, but they must de- 
mand them before larlic~s can be imputed to litigants. West v. Reyn- 
0ld.Y. 333. 

2. Officers and public agents mill not be held to the rigorous common-law 
rule of responsibility for the cnstody of convicts employed in labor 
outside of the penitentiary, ac tua l  negligence being the test of guilt. 
State v. J o k ? ~ o n ,  9%. 

3. As a general rule, it is not aecevsary to prore neglige~lce when one has 
lawful cnstody of prisoners, for it is implied, unless occasioned by the 
act of God, or from irresistible adrerse force. Ibid. 

OFFICIAL BOSD : 

1. Where a complaint alleges that a judgment debtor demanded his personal 
property exemptions in apt time, but that the sheriff failed and refused 
to allot it to him, and afterwards sold the property and applied the 
money to executions in his hands, it sufficiently alleges a breach of the 
bond, and a motion to dismiss, because the complaint does not state 
facts snfficient to cbnstitnte a cause of action, was properly refused. 
Scott v. Keutnn, 296. 

2.  The refusal of the sheriff to lay off the personal property exemption to a 
debtor on whose chattels he has leried, is a breach of his official bond, 
and an action thereon lies in fayor of s11c11 debtor. Ibid. 

ORDIRT,liYCES OF CITIES AND TOWNS: 

1. A justice of the peace has jnrisdiction to try misdemeanors arising from 
riolations of the ordinances of cities and towns. State v. Wood, 855. 

2. An ordillance of a town which provides, that for certain offences, the 
offender shall pay not more than fifty dollars or suffer imprisonment 
not to exceed one month, is 7 oicl for vagueness and uncertainty. State 
v. Crozsha w ,  877. 

3. The charter of the tonm of Durham, (Private Acts 1874, chap. 110,) does 
not authorize the commissioners to prescribe inlprisonment as a pun- 
ishment for a \-iolation of a town ordinance. I t  only authorizes im- 
prisonment, if the party offending fails to pay the penalty incurred, 
when judgment therefor is obtained against him. Ibid. 

4. Nor does the general s t i ~ t ~ l t e  in relation to "Tovns and Cities," authorize 
imprisonment for riolation of such ordinance. I t  provides that the 
commiqsioners of towns may enforce their by-laws and regulations, and 
compel the performance of duties imposed, by suitable penalties, by 
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which is meant pecuniary penalties, to be paid because of some default 
or violation of law. Ibid. 

5. While it  is made a misdemeanor to 1-iolate an ordinance of a town, these 
statutes imply a ml id  ordinance. I t  is no offence to violate or disre- 
gard a void ordinance. Ibid. 

6.  A justice of the peace has concurrent jurisdiction mith the niayor of a 
city or town, of violations of town ordinances, which are made misde- 
meanors, and the punishment of which cannot exceed a fine of fifty 
dollars, or imprisonment for thirty days. State  v. Cainan, 880. 

7. I t  is not necessary, in indictments for  riolations of city ordinances, to set 
out the ordinance in the warrant. I t  is sufficient to refer to it  by such 
iwdicia, as point it  out with sufficient certainty. Ibid. 

8. A city ordinance punishing by a fine, loud and boisterous cursing and 
swearing in any street, house. or elsewhere in the city, creates a crim- 
inal offence, and one which it is in the power of the municipal corpo- 
ration to create. Ibid. 

9. In  an indictment under this ordinance, it is not necessary to set out the 
words used by the defendant. Ibid. 

10. Where a town ordinance provided that for certain disorderly conduct, the 
offender might be fined by the mayor not more than fire dollars; I t  
was  held, that the ordinance was void, because the amount of the fine 
was not fixed and definite. State  v. C a i t ~ a t ~ ,  883. 

11. In  such case, if the ordinance had imposed a fine of a certain amount, 
mith power in the mayor or other police justice, to remit a portion 
thereof in his discretion, it  would have been void. Ibid. 

12. An ordinance of a city or town, which makes an act which is punishable 
as  a criminal offence under tlie general law of the State, an offence 
against tlie to~vn, punishable by fine or imprisonment, is void. State  v. 
I i e i t l ~ ,  933. 

PAR DELICTUN : 
The rule that the Courts will never aid a party, when the contract is cowtta 

bonos mores, is only departed from, when oppression, imposition, hard- 
ship, undue influence, or great inequality of condition or age is shown. 
Spnrks  v. Sparks,  627. 

PARTIAL PAYMENTS : 
1. Where the payee of a note, on which there have been partial payinents 

made, which are  not entered on the note, endorses it  to a third party 
for its full value, he is liable as endorser for the full face value of the 
note. Hulbert v. Douglns, 122. 

2. I t  requires the assent of both parties to make a contract. So, \vhen a 
debtor pays a sum supposed by him to be the balance due on his bond, 
and the creditor refuses to give up the bond, but says that he nil1 credit 
the amount paid, it does not amount to a compromise and satisfaction 
of the bond, although the debtor intends it as such. King v. Phillips, 
655. 

3. Where an action is brought to enforce payment of a bond. and a new 
promise is relied on to rebut an alleged compromise and satisfaction, 
the complaint should declare on the bond, and the new promise be 
relied on to rebut the compromise. Ibid. 
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1. An objection that, one ~ ~ h o  has been permitted to become a party plaintiff 

upon filing a prosecution bond, has not complied with the condition, 
comes too late after the amendment has been made and supplemental 
complaint filed. The execution of such bond is an incidental and not 
an essential condition of the order. H u g h e s  v. Hodges,  56. 

2.  A supplemental complaint, or ansxver, is required from new parties only 
when the prerious record of the cause does not show how they are con- 
nected with the controversy or interested in its result; but where the 
death of the original party and the relationship of the new parties to 
him are ascertained, there seems to be no necessity for supplemental 
pleadings. Ibid.  

3. Where a policy of insurance is payable to the personal representative of 
the deceased, his administrator may maintain an action for the money, 
against some of the next of Bin, vTho hare received it. Ell iot t  v. W k e d -  
bee,  115. 

4. Where an action was brought against three judgment debtors and the 
administratrix of a fonrth, on the judgment, and the heirs-at-law of the 
deceased judgment debtor mere made parties, and the prayer for judg- 
ment was that execution issue against the three defendants vho were 
alive. and that the administratrix of the dead one proceed to sell his 
land to make assets; I t  w a s  lreld, that  the heirs were unnecessary 
parties, and that the plnintiff was not entitled to his prayer for judg- 
ment against the administratrix to sell tlle land, but this was not 
ground of demurrer by one of the other defendants. Moore Q. Nowell .  
265. 

5.  The assignee of a judgment can sue on it  in his own name. I h i d .  

6. The equitable owner of bills, bonds and promissory notes can maintain an 
action on them in his own name, so the assignee of an nnindorsed bond 
or note may bring an action on i t  in his own name. Kiff  v. T V e n ~ e r ,  
274. 

7. Bills, bonds and pronlissory notes and all other eridences of debt, al- 
though payable to order and not endorsed, may be giren as donatiowes 
causa  nlort is ,  and the donee may sue on them in his own name Ib id .  

8. Any claim or demand can be transferred. and the assignee maintain an 
action on it  in his own name, except when it  is to recover damages for 
a personal injury, or for breach of promise of marriage, or when it  is 
founded on a grant made void by statute, or n7hen the transfer is for- 
bidden by statute, or when it would contravene public policy. P e t &  
v. R o ~ t s s e a u ,  356. 

9. The share of an infant in an estate in the hands of his guardian is capable 
to beinq assigned, and when so assigned, the assignee and not the 
infant is the proper relator in an action on the guardian bond. Ib id .  

10. Where it  appears from the record that a person mas a party to an action, 
~vhen in fact he was not. the legal presumption that he mas a party is 
conclusive, until removed by a correction of the record itself, by a 
direct proceeding for that purpose. S u m n e r  IJ. Sessoms ,  371. 

11. A special proceeding to settle an estate is equitable in its character, and 
the Court haring general jurisdiction of the parties and subject matter, 
may make the nest of Bin and heirs-at-law parties, and compel the 
former to account for the personal property received by them first, and 
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then, if necessary, may order the real property to be sold to make 
assets to pay debts; or if the heir has sold the land and has the pro- 
ceeds, the Court may compel an appropriation of the same, if it shall 
appear that the land was liable. Wordelz  v. DieKermon, 378. 

12. T'nder the former system, where legal and equitable rights were adminis- 
tered in separate tribunals, a Court of Equity could not confer upon a 
receirer appointed by it a capacity to sue in his own name not recog- 
nized in a Court of L a ~ v ,  but this is changed since the adoption of the 
Code system, which authorizes the party in interest to sue in his o m  
name. G r a y  v. Lecczs, 392. 

13. d receirer appointed upon the dissolution of a corporation, or a trustee 
charged with the collection of its assets, can bring suit in his own 
name against a debtor of the corporation, or he can bring such suit in 
the name of the corporation. Ib id .  

14. In  order to support the defence of another action pending, the two actions 
must be between the same parties. So, where the defendant in one suit 
is the plaintiff in another. in both of which actions the title to the 
same trade-mark is brought in question. the plea of another action 
pending will not arai l  him in an action by the assignee of the defend- 
ant  in the first suit in regard to the title of the same trade-mark. 
Blackwell & Co. v. ilfcElzcec, 425. 

1.3. Where pending a reference, the defendant mored before the referee to 
make new parties, which motion the referee certified to the Superior 
Court for its action, where the motion was allowed, and the plaintiff 
appealed, the appeal n-as dismissed. W h i t e  c. Ct ley .  511. 

16. Under the present system, the equitable owner of a note or bond must sue 
for it  in his own name. E g e r t o n  ti. Carr ,  648. 

17. Where an action on a n  administration bond was brought in the name of 
the administrator d e  bonis n o v .  and not in that of the State on his rela- 
tion, an amendment making the proper plaintiff mill be allowed in the 
Supreme Court. without terms, ~ i ~ h e r e  the objection was not taken 
below, and vTas made for the first time in this Court. Grawt 1;. Rogr~o ,  
F- -  133. 

18. Such amendments will not be allowed when they ~ o u l d  destroy a just 
legal ground for the appeal, mhich esisted when it  was taken, such as 
the introduction of a party plaintiff who could maintain the action, 
while the party to the record when the appeal was taken could not do 
so, and objection mas made tor the cause. Ib id .  

19. I t  n a s  a rule of the common law, which is in force in this State, that a 
conveyance of land, held adversely to the grantor, was ~ o i d ,  as to the 
person so holding adverse possession and those claiming under him, 
but was valid and passes the title as to all the rest of the world. 
J o h n s o n  v. Prair ie ,  773. 

20. This is altered by The Code, Sec. 177, to the extent of allowing the grantee 
to sue in his own name, provided he, or any grantor or any other 
person through whom he rnax derive title, might maintain such action. 
notwithstanding such conreyance was void, by reason of such actual 
adverse possession, when it  was made. Ibid.  
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PARTITIOX : 
Where one tenant in conmoil has been ousted by his co-tenant, who brings 

an action of ejectment to recover the possession, the Superior Court 
has no jurisdiction to order a partition of the land. Leepel- a. S e a g l e ,  
338. 

PARTNERSHIP : 
1. Where a coinplaint alleges that a judgment debtor demanded his personal 

property eseiilption in apt time, but that the sheriff failed and refused 
to allot it to him, and afterwards sold the property and applied the 
money to executions in his hands. it sufficiently alleges a breach of the 
bond, and a motion to dismiss, because the complaint does not state 
facts sufficient to constitute a cause of action, was properly refused. 
Scott a. Rev tan ,  296. 

2. 011e partner, with the assent of the other, is entitled to hare a personal 
property exemption allotted to him out of the partnership property 
before the partnership debts are paid, and it  is immaterial that he has 
individual property sufficient to make up the exemption. Ih id .  

3. Each partner has a right, for his own exoneration, to have the partnership 
property applied to the payn~ent of the joint debts, but the partnership 
creditors have no such equity. I b i d .  

4. The refusal of the sheriff to lay off the personal property exemption to a 
debtor on whose chattels he has levied, is a breach of his official bond, 
and an action thereon lies in faror  of such debtor. I h i d .  

.5. After the dissolution of a firm by the death of one of the partners, it is 
the duty of the surviving partner to settle up the joint estate in the 
manner most conducive to the interests of all persons interested. Cal -  
v e r t  v. 3 l i l l e r ,  600. 

6. While a surviT7ing partner cannot enter into contracts, or create liabilities 
which will bind the estate of his deceased partner, yet he is not bound 
to sacrifice the interest of the firm. and if he contracts debts, boiia fide 
for the interest of the common property, he may pa7 thein out of the 
cornnion fund. I b i d .  

7. So, where on the death of a partner the partnership had a large amount 
of unfinished work and raw material 011 hand, which could only hare 
been disposed of a t  a sacrifice; I t  zras h e l d ,  that creditors adrancing 
meails to the survivor, in good faith, to enable him to finish the work, 
and use up the raw material, are  entitled to payment out of the part- 
nership assets. I h i d .  

1. No appeal lies from the order of a justice of the peace, requiring the 
defendant in a peace warrant to enter into a recognizance to keep the 
peace. State  r. Il'allzrr, 837. 

2 ,  111 such case, upon appeal to the Superior Court, that Conrt has no power 
to discharge the defendant, but should dismiss the appeal I h i d .  

PESALTT : 
1. A Court of Equity will never enforce a penalty, although it  be imposed 

by a statute, and a party who seeks relief in a Court of Equity in a 
case for which the statute has proridecl n penalty, must seek only his 
actual damage. Broadtcaa a. B a l m - ,  673. 
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2. Where the plaintiff granted a ferry franchise from t ~ o  points, opposing 

each other, on a large stream; I t  w a s  J t d d ,  that he could not enjoin 
and recover danmgeq from a party Who used the stream as a highwaa 
in conleying freight from points up the ril7er, although one of thebe 
points mas within the statutory distance of five miles. I b ~ d .  

PERDESCY OF ANOTHER ACTION : 
In  order to .upport the defence of another action pending, the t v o  action< 

must be between the s a x e  parties. So, where the detendant in one suit 
is the plaintiff in another. in both of which actions the title to the 
same trade-mark is brought in question, the plea of another action 
pending mill not avail him in an action by the assignee of the defenil- 
ant in the first suit in regard to the title of the same trade-mark. 
Blacku c l l  & Po. v McElzc'ce, 423. 

PESITENTIARY : 
1. Only felonies where no specific punishnlent is prescribed, and offences 

that are  infamous, or done in secrecy and malice, or with deceit and 
intent to defraud, can be punished by imprisonment in the penitentiary. 
State  v. Powell, 920. 

2. The ogence of remoJ ing crops, n7ithout payment, or giving notice of such 
removal, although it  may hare been committed secretly, or a t  night, is 
a sinlple misdemeanor, and cannot be punished by imprisonment in the 
penitentiary. The Code. Secs. 1096, 1097. I b i d .  

3 A person employed as a guard, in the management of con~icts ,  is crim- 
inally responsible for the escape of prisoners confided to his care. 
State fi. .Johnson, 024. 

4. Officers and public agents will not be held to the rigorous common-law 
rule of responsibility for the custody of con~~ic t s  employed in labors 
outside of the penitentiary, actual negligence being the test of guilt. 
I b i d .  

PEBSOXAL PROPERTY EXEMPTION : 
1. A debtor is entitled to have hjs personal property exen~ption ascertained 

up to and inmediately before the sale. Pate 2;. Harper, 23. 
2. After an execution has been returned with the allotment of the personal 

property exemption, it  becomes an estoppel. but as long as  the procew 
remains in the officer's hands, such allotment is zn fio.1, and may be 
corrected. I b ~ d .  

3. If property belonging to the judgment debtor has been omitted by the 
appraisers, they have the p o w r  to correct the allotment. I b l d .  

4. While an unregistered mortgage is not valid as  to third parties, yet the 
lack of registration cannot subject to sale under e s w ~ ~ t i o n ,  property 
which wonld be exempt if there were no mortgages. I b i d .  

5.  Where a complaint alleges that a judgment debtor demanded his personal 
property exemptions in apt time, but that the sheriff failed and refused 
to allot it  to him, and afterwards sold the property and applied the 
money to executions in his hands, it  sufficiently alleges a breach of the 
bond, and a motion to dismiss, because the complaint does not state 
facts sufficient to constitute n came of action, was properly refused. 
Rcott v. Kenan, 296. 
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6, One partner with the assent of the other, is entitled to have a personal 
property esemption allotted to him out of the partnership property 
before the partnership debts are  paid, and it  is immaterial that he has 
individual property sufficient to make up the esemption. Ibid. 

7. Each partner has a right, for his onTn exoneration, to have the partner- 
ship property applied to the payment of the joint debts, but the part- 
nership creditors have no such equity. Ibid. 

8. The refusal of the sheriff to lay of% the personal property esemption to a 
debtor on whose chattels he has levied, is a breach of his official bond, 
and an action thereon lies in favor of such debtor. Ibrd. 

PLEADINGS : 
1. The Court cannot, except by consent, allow an amendment which changes 

the pleadings so as to malie it  subs tan ti all^ a new action. but an 
amendment which only adds to the original cause of action is not of 
this nature, and mar  be allowed. E l y  o. Early. 1. 

2. I n  an action to recoler land, the Court mag allow an amendment so as  to 
set up a nlistalie in a deed. Ibid. 

3. Where, in an action to  recover land, the Court allowed the plaintiff to 
amend, so as to set up a mutual mistalie in a deed, the statute only 
runs against the relief demanded by the amended complaint to the time 
rvhen the action was commenced. Ibid. 

4. An objection that, one n h o  has been permitted to become a party plaintiff 
upon filing a prosecution bond, has not complied with the condition 
comes too late after the amendment has been made and supplemental 
complaint filed. The execution of such bond is an incidental and not 
an essential condition of the order. Nugltcs ?i. H o d g c ~ ,  56. 
supplen~ental complaint, or answer, is required from new parties only 
\\.hen the previous record of the cause does not show how they are con- 
nected with the controversy or interested in its result; but vhere the 
death of the original party and the relationship of the new parties to 
him are ascertained. there seems to be no necessity for supplemental 
pleadings Ihld. 

6. Evidence of betterments placed upon the land by the tenant is not compe- 
tent, no issue in respect thereto h a ~ i n g  been made by the pleadings, 
tendered by the parties. or submitted by the Court. . lIo~ris c. O'Brialit, 
7 2 .  

7. Cnder the Code practice, co-defendants cannot set up demands and a ~ l i  
relief against each other, unless their disputes arise out of the subject 
of the action as set out in the complaint, and have such relation to the 
plaintiff's claim that their adjustment is necessary to a final determi- 
nation of the cause. Hi~lbci t c. Douglas, 128 

8 The plaintiff nlnst allege his cause of action in his complaint, and he can- 
not recover on a cause of action set up in the pleadings of his adrer- 
sars.  Wil7is  c. Braqich, 142. 

9. In  some cases a defective statement of a cause of action may be aided by 
the answer. Ibid. 

10. Where the cause of action set out in the co~nplaint, was that the clefend- 
ant  had torn out certain gas fistures and damaged certain furniture, 
and so deprired the plaintiff of the use of a certain house, the plaintiff 
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cannot abandon these causes of action and recover for a breach of the 
terms of the lease for the house. I b i d .  

11. A variance arises where the proofs do not sustain the cause of action 
alleged in the complaint. If i t  is immaterial, i t  will be disregarded; if 
material and misleading, the Court may, in its discretion, allow an 
amendment, upon just terms; but where the evidence relates to a 
cause of acrion entirely diflerent from that stated in the complaint. i t  
is not a case of variance a t  all, and it  was nexTer intended by the Code, 
to allom- a plaintiff to proTe a cause of action which he has not alleged. 
I b l d .  

12. Pleadings should clearly and plainly allege the cause of action or defence, 
and where they fail  to do so the Court may, em m e r o  motu, direct them 
to be reformed. Tzctner 6. C u t h r e l l ,  239. 

13. Statements ancl admissions in the pleadings may be w e d  as eridence 
against the party pleading them, but they must be introduced as evi- 
dence a t  the proper time, so as to give the party against T\ horn the? 
are used an ol~portunitg to reply to ancl explain them. S t a t e  1.. 

Sznzocks, 243 

14. The whole record is not in evidence. So niuch of the pleadings ought to 
be read to the jury. as  ma) be necessary to eaylain and present the 
issues. I b i d .  

13. So, ~ v h e ~ e  an amended answer had been filed, upon which alone the issues 
were raised, it  mas error to allow the plaintiff's counsel to read and 
comment to the jury on the original answer, which had not been intro- 
duced in el idence I b  KZ. 

16 Wllere in an action for da~nages for an i a j u r ~  caused bp furnishing it 

s e n a n t  with defec t i~e  macl~inery, the complamt alleges that the de- 
fendant carelessly and negligently furnished n defecti~ e iuachine, in 
the furnisliing of which the law holds the defendant to care and dili- 
gence, the legal iil~lrlication is, that defendant knew, or by reasonable 
diligence might have linoxr-11, of the defect. E7n1 uco c. Tlre R a ~ l r o a d .  
250. 

17. I t  is unnecessary to forlilally allege notice of such defect in the complaint. 
when facts are  stated from nhich the ixxv nil1 imply notice I b i d .  

18. A defective statement of a cause of action is aided if the defendant an- 
swer to the merit, and go to trial before pointing out tlie defect. I b l d .  

19. I t  is sufficient if the complaint states facts sufficient to show that a legal 
v7rong has been done by the defendants, for r h i c h  the lan n~i l l  afford 
redress. M c E l w e e  w. Blacirctcoll, 261. 

20. In  an action for slander of title to a trade-inark,  here the injcry conl- 
plained of is not so m w h  the defamatory vords, but was occasioned by 
positive acts and threats, by which the customers of the plaintiff n ere 
deterred from trading with him: I t  was 7beld, error to non-snit the 
plaintiff, because the coniplaint did not set out the actioll~ble words 
I b i d .  

21. The answer under the present practice. in an application to vacate an 
injunction, is itself but an affidavit when verified, and tlie plaintiff 
may introduce other affidavits to support the allegations in his com- 
plaint. B l a c k w e l l  Co. v. M c E l m ? e .  42.5. 
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22. Under the present practice, the answer is not, as it was formerly when 

responsive to the bill, and fair and frank in its statements, conclusive 
on the subject of the dissolution of an injunction, but only has the 
ef'ect of an afficlavit. Ib id  

2::. A defendant is not bound to plead a set-of[ or counter-claim, but may 
mnke it the subject of an independent action. Ihld. 

24. In order to support the defeuce of another action pendinq, the t ~ o  actions 
nnist be between tlie same parties. So, where the defendant in one 
suit is the glaiiitiff in another, in both of ~vhich actions the title to the 
s u n e  trade-mark is bro~ight in question, the pleas of another action 
pending will not arai l  him in a n  action by the assignee of the defend- 
ant  in the first suit in regard to the title of the same trade-niarli. Ibid. 

2.5. Where, in an action of ejectment, the defendant sets up an equitable 
derence, the plaintiff may reply equitable matter in rebuttal, although 
not set up in the complaint. Hardan a. Rau, 4.76. 

26 I t  1s the duty of the Court to see that all material contror-erted matters 
contained in the pleadings, are  eliminated and submitted to the jury 
in the form of issues. SfcDorrr~ld v .  Carson, 497. 

27. Where, in special proceedingb, the pleadings are made up before the 
Clerk, anc! upon joinder of issues are  certified to the Court in Term, 
the Judge has power to allow amendments, or he ma7 stay the trial 
and renlaiid tlie papers to the Clerk, in order that he may consider a 
motion to amend. Loftirr v. Ro,tae. 508. 

28. In such case, an order remanding the papers to the Clerk, in order that 
be may hear a motion to anlend the pleadings, to the end that  an 
account shonld be talcell, is interlocutory and does not impair a snb- 
stantial riqht, and cannot be appealed from. Ihid. 

29. Although the allegations in a complaint are  indefinite, qet if it contain 
facts safhcient to give tlie defendant such infornlation as will enable 
him to intelligently niake his defence, the complaint is not demurrable. 
If uecessary, the Court mill order the plaintiff to make the allegation 
more specific Sat tce  a. T l ~ c  Railroad, 619. 

20. The evidence introd~~ced by the plaintiff' must conform to his proofs. So 
where in his complaint, the plaintiff' alleged that he was seized of 
certain lands in fee, and the evidence showed that he was only entitled 
to a life estate. he is not entitled to recover, in this state of tlie plead- 
ings. Bmttazn a. Datlzel~, 781. 

31 Where the plaintiff's deed Tvas for a life estate on17 in the 7ocus it1 quo, 
v i t h  his brothers and sisters, some of whom died withont issue, I t  1t as 
l ~ e l d ,  that he could recover the entire tract, under an allegation in the 
complaint that he was seized in fee; the interest which descended to 
him from his deceased brothers and sisters being suficient to support 
the action. Ihid. 

POSSESSION : 
1. Where a wrongdoer's possession of land is so limited in aren as to afford 

a fair presumption that he mistook his bonndaries, and did not intend 
to set lip a claim within the lines of tlie other party's deed, it  is a 
proper ground for presuming that the possession is not adverse. K i n q  
v .  Tl'elLs, 344. 
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2. So, where the line T ~ S  a long one, running over a wild, mountainons ridge, 
and the defendant had possession of less than a quarter of an acre, 
such possession was no evidence of an adverse possession of the entire 
lappage, in the absence of any evidence of a lrnowleclge by the adverse 
party of such possession. Ibrd. 

3. When a party is put out of possession of land, or compelled to pay money, 
under a judgment n hich is afterwards rerersed or set aside, the Court 
\\-ill restore the party to the possession of the land, and g k e  him a 
remedy for the money thus paid. Lijtle 2;. Lijtle, 222.  

4. Where the plaintiff was in possession, and a suit for partition was pro- 
gressinq, and certain infant defendants, for a number of years after 
reaching majority, raised no objection to the possession, and made no 
defence to the proceeding; I t  tcas held, that they ~voulcl not be alloned 
to come in when nothing was wanting but a final decree, and open the 
case so as to set up defences attacking the plaintiff's right of posses- 
sion. TT7illian~s o. TVzllianzs, 732. 

5. presumption of abandonment or of a grant, and no statute of limita- 
tion, runs against a railroad company by the adverse occupation of any 
of the land condemned or otherwise obtained bp then1 tor the purposes 
of the road. R. R. Co. c. VcCaskil7, 746. 

6. I t  was a rule of the comnlon lam, which is in force in this State, that a 
conveyance of lancl, held adrersely to the grantor, was void, as to the 
person so holding adrerse possession and those claimng under him, 
but n.as T-alid and passes the title as to all the rest of the world. 
Johvson v. Prairie, 773. 

7. This is altered by The Code, Sec. 177, to the extent of allowing the grantee 
to sne in his own name, provided he, or any grantor or any other 
person through whom he may derive title, might maintain such action, 
notwithstanding such con17eyance was 1-oicl. by reason of such actual 
adverse possession, when it was made. Ibid. 

8. A person, holding possession of land for himself, in 18.38, executed a mort- 
gage. and, in 18.59, assigned his equits of redemption to the mortgagee, 
but continued in possession ; and the mortgagee sold and conreyed the 
land. in 1872, to a third party, who entered and held possession until 
1878, when this snit T i m  commenced; Held. Is t ,  That the mortgagor 
became tenant a t  sufferance of the mortgagee, and his possession was 
the possession of the mortgagor and his grantee: 2nd, That, the de- 
fendant and those under vhom he claims having had actual adverse 
possession, under Bnown and risible metes and bounds of the land in 
controversy. with color of title, the action would hare been barred, if 
i t  had been brought by the plaintiff's grantor, or his heirs, and there- 
fore this action, which mas brought by the heirs of the grantee, was 
barred. I b i d .  

9. Where one is in possrssion of land by virtue of a deed conveying a life 
estate, he is not estopped by such deed from setting up a title in fee by 
reasoil of twenty years' possession, against one who is a stranger, and 
neither party nor privy to the grantor in the deed conveying the life 
estate. Brittnin 2;. Daniels, 781. 

10. Where it  appeared that the locus in q u o  had been in the actual possession 
of parties under whonl the plaintiff claimed, for sixty years prior to 
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1870, but i t  did not appear that the possession Tras continned after 
that  time up to the time when the action was brought; It zcas 7zeld, to 
be erroneous for his Honor to charge the jury that  the law presumed 
a grant from tm-enty years' adrerse possession. and that  they would 
be a t  liberty to presume the necessary conveyances to the plaintiff. 
Ibid. 

11. Where the defendant used a spring on the locus i n  qxo, and built a spring 
house thereon, which he used as his on7n: I f  zr'as Ireld, a sufficient 
possession to satisfy the allegation of wrongful possession by the 
defendant. Ibld. 

PRESUMPTION : 
1. A break of two or three years in the chain of possession for thirty years, 

necessary to show title out of the State, is immaterial. Mallett 2;. 

Simpson. 37. 

2. While the recognition of a subsisting indebtedness by the personal repre- 
sentative, and promise to gay the same, is not sufficient to rerire a 
came of action barred by a positire statute of limitations, yet i t  is 
competent to be considered in passing upon the issue of payment, and 
is sufficient to rebut the presumption of its having been made. Tucker 
v. Balm- ,  162. 

3. When more than ten years hare  elapsed since the right of action arose, 
but during a portion of that time there was no personal representative 
of the creditor ~vlio could sue, or of the debtor who could be sued, 
~vhether  sncb portion of time must be left out of the coniputation of 
time during ~rhicl i  the statute was running or not-Quere? Ihid. 

4. The possession of an  nnindorsed negotiable note, payable to bearer, raises 
the presumption that the person producing it on the trial is the riglit- 
ful omTner thereof. K i f f  v. TVeaver, 274. 

5. Where the Judge charged the jury. that  if the defendant had occupied 
certain land adversely, under knom-n and risible boundaries. for tn  enty 
years, they should presume vzeslze conveyances to him from the grantee 
of the State and those claiming under him, and there ~ v a s  no ericlence 
of such possession; I t  leas lmld. to be error. E i n q  v. TT'cZls, 344. 

6. TThere a wrong-doer's possession of land is so limited in area as  t o  afford 
a fa i r  presumption that  he mistook his boundaries, and did not intend 
to set up a claim n7ithin the lines of the other partr 's deed. it is a 
proper ground for presnming that the possession is not adl-erse. Ibid. 

'7. Where i t  appears from the record that a person v a s  a party to an action, 
when in fact he myas not, the legal presumption that he mas a party is 
conclusive, until removed by a correction of the record itself, by a 
direct proceeding for that purpose. Sunzller v. Sessonz~.  371. 

8. When the vendor agrees to convey l ~ n d  to the rendee on the payment of 
the purchase moneg, vhich is deferred by the terms of the agreement, 
the burden of p r o ~ i n g  such payment is in the rendee, and such contract 
does not create any confidential relations between the parties. or raise 
any pres~imption of pa)-ment from slight proofs vhich ~ o u l d  be insuffi- 
cient without the aid of such artificial presumption. Traz~yha71 I;. 
Lewell~/r1, 472. 
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9. When the cause of action occurred before the 24th August, 1868, the 
statute of limitation in force before that time applies. Phzpps v. 
P~ercc ,  31-1. 

10. T'nder the law as then in force, a grant from the State was presumed 
af ter  an adverse possession of the land for thirty years ; and it  mas not 
necessary that the possession should be continuous, or that  there 
should be connection or privity among the successire occnpants. This 
is no17 altered by The Code, Sec. 139, par. 1. I b t d .  

11. Theie is a clear distinction between transactions between persons stand- 
ing in fiduciary relations to each other, and those between persons 
bearing no such relation. In the first case, the law presumes fraud, 
and the burden is on the party denyinq it  to rebut it. In  the other 
case, he who alleges fraud must pro7-e it. dt7iins v. Withers ,  581. 

12. The presumption of fraud in dealings between persons standing in fidu- 
ciary relations arises, not because the Court can see that there is, but 
because there m q  be, fraud I h i d .  

13. The fiduciary relations from which the law presumes fraud are, executors 
and administrntors, guardian and ward, trustee and cestui qtie t ~ w s t ,  
principal and agent, mortgagor and mortgagee, brokers, factors, etc., 
attorney and client, and husband and wife. I b i d .  

14. The relations subsisting betneen parties ~ v h o  hare agreed to marry are  
not such as to raise a presumption of fraud in dealings betn-een them. 
Ibrd.  

1.5. The mere fact that a n i fe  has constitnted her husband her general aqent, 
does not warrant a pre\uml)tion that she authorized him to settle a 
debt clue her, in a lnaimer mhich inures entirely to his oTvn benefit. 
lfrlltunls u Johiistoiz, 63.7. 

1G. The lmssession of an unendorsed negotiable note, raises a presumption of 
fact as between the holder and payor, that the holder is the owner. 
B L I ~  this presnmption does not arise as bet~veen the holder ancl the 
payee, v h o  has the legal title H o l l ~  v. I lo l l y .  670. 

17. Where the charter of a railroad corporation provided, that if the owner 
did not apply within two years to have the damage assessed, caused by 
the use and occupancy of land taken by the corporation, they should 
 fore^ er be barred from recovering said land:  I t  tans h e l d ,  that the 
presu~nption of a comeyance arose from the act of taking possession 
ancl building the road, and the owner's failure, ~vithin the t n o  years, 
to take steps to hare his damages ascertained. R. R. Co 9. ZlcCa.sktZ7, 
746. 

18. No presumption of abandonment or of a grant, and no statute of limita- 
tion, runs against a railroad company by the ad17erse occupation of any 
of the land condemned or otherwise obtained by them for the purposes 
of the road. Ib id  

19. Under the la\? as  it  mas prior to 1868, the presumption of payment of a 
bond, raised by the lapse of ten years after its maturity, mas an arti- 
ficial presumption of fact, raised by the law, to be acted on by the 
jury, ancl mas not created by any statute. Lo12q 1). Clegg ,  763. 

20. This presumption is not one of lam, but of fact. and may be rebutted by 
showing that no payment was in fact made, or such other circum- 
stances as are  sufficient in law to remoTe the presumption. Ibid. 
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21. The presumption is founded on the remissness of the creditor in suing, 
and the inference that his reason for not suing is, that the debt has 
been paid, and where there is a positive inability to sue for a part of 
the ten years. such part should not be counted. Ihid. 

22. So, where a debtor died after the bond was due and the presunlption had 
begun to run, and no administration was had on his estate for some 
years : I t  was I~eld, that the time during which there was no aclminis- 
tration must be eliminated, and only the time during which there v a s  
a person in esse to sue could be counted in computing the ten years. 
Ib id .  

23. Where it appeared that the loc~is in qiio had been in the actual possession 
of parties under whom the plaintiff claimed, for sixty years prior to 
1870, but it did not appear that the possession lvas continued after that  
time up to the time mhen the action was brought; I t  t ~ a s  I~eld, to be 
erroneous for his Honor to charge the jury that  the law presumed a 
grant from twenty years' adverse possession, and that they would be 
a t  liberty to presume the necessary conveyances to the plaintiff. Brit- 
fain v. Darriels, 781. 

21. When there is an  order for the removal of an  action ~vhich is sufficient on 
its face, i t  will be conclusively presumed that  the Court making the 
order, had before i t  in a legal way, facts sufficient to mTarrant the 
order. l3nci.u 12. Hardee, '787. 

2.5. The abandonnlent of an easement may be presumed from non-ziser. State  
v. Long, 806. 

26. Where a party is put on trial for an  alleged offence, but the record does 
not disclose the result, it will be presumed that  he was acquitted. 
Btate 1; .  Uowcrs. 910. 

PRINCIPAL AND SURETY : 

1. W h ~ r e  a guardian conveyed certain property to the sureties ~lpon his 
bond, in trust to %ell and trulv to nav off his wards." and "save harm- - - "  
less his sureties on his guardian bond," and the warcls recovered judg- 
ment against the guardian for the amounts severally due them; Hrld,  
that  the ~vards  were entitled to have the land -o conveyed subjected to 
the satisfaction of their judgments irrespective of the liability or 
solrency of the snreties. Cooper v. Ilfiddleton, 86. 

surety who pays the debt is subrogated to all the specific liens and 
securities which the creditor has against the principal debtor. Carle- 
tor1 5. Sirnonton, 401. 

surety who has to pay the debt has no equity to follow the specific 
property which the principal debtor purchased ~ v i t h  the borrowed 
money. Ibid. 

4. Where the principal debtor borrowed a sum of money, which he deposited 
in a bank which soon afterwards became insolvent, and the surety had 
to pay the debt, the surety has no equity to enjoin the principal debtor 
from collecting the dividends from the insolvent bank, until he can 
recover a judgment. Ihid. 

5. When a deed of trust is executed to a surety to indemnify him, the inter- 
est of the principal debtor in the land conveyed is not liable to be sold 
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under an execution issued on a judgment obtained on the same debt 
by the creditor. H a r d i n  u. R a y .  436. 

6. A surety has the right to call on the principal debtor to indemnity him 
from anticipated loss, before he has actually paid the debt Ibid.  

7. So, where a debtor conveyed land to his surety to indemnify him, and 
afterwards the creditor sold the same land under an execution issued 
on a judgment obtained on the same debt. a t  which sale the surety 
purchased, and brought ejectment : I t  x a s  ?wid, that the interest of the 
debtor mas not liable for sale under execution, but before he could be 
entitled to a decree for a reconregance, he m ~ x t  pay the amount for 
~ ~ l l i c h  the surety was liable, although the s u r e t ~  never paid it. Ibid.  

8. I f  a creditor, by a binding contract, gives time to the principal debtor. or 
~ a r i e s  the contract in any other particular, the surety will be dis- 
charged, but when the principal debtor cannot enforce such covenant 
or contract against the creditor, as a defence or cause of action. the 
surety will not be discharqed Sandlzn v Tl'ar d.  490. 

9. A covenant not to sue one obligor, does not release a co-obligor. Ibid.  

10. Where the plaintiff purchased a bond, esecuted by two obligors, and a t  
the rendor's request executed to him a covenant not to sue one of the 
obligors, uhich covenant he was assured by his vendor would not 
operate as  a discharge of the other obligor, and atterwards fearing 
that it  would so operate, brouqht an action to ha\-e such corenant 
cancelled; I t  w a s  he ld ,  that the complaint did not state a cause of 
action. Ib id .  

P R I N T I S G  RECORD : 
1. The spirit and equity of Sec. 274 of The Code. apply to the Supreme Court, 

and the same relief will be administered here as  in the Superior Court, 
upon a proper case. Tfzley v. Loga?z, 864. 

2. The rnle that the negligence of an attorney nil1 not be visited on his 
client, applies with greater force to appeals in the Suprenle Court than 
to actions in the Courts belo~v, because the client is not required to 
give his personal attention to his appeal in the Supreme Court. Ib id .  

3. So, where a n  appellant employed counsel to attend to his appeal, ~ v h o  
failed to have the record printed, and the case n a s  dismissed; I t  zcas 
I ~ e l d ,  excusable negligence on the part of the appellant, and his appeal 
mould be reinstated Ibzd. 

4. Where there was an honest misunderstanding between counsel in regard 
to making up the case on appeal, and the case had not been made up 
when the case mas reached in this Court, the record haying been dock- 
eted without a case, and counsel for the appellant supposed that there 
mas no necessity of printing the record until the case came up, but the 
appellee moved to dismiw, which was alloned; I t  m c s  heTd, a proper 
case to reinstate and allow the record to be printed R e x c h e r  v. A ~ l d e r -  
son,  661. 

P R I O R I T I E S  : 
I. Three mortgages mere evecuted on the same property, and the money 

obtained from the third, was used to discharge the first pro tanto.  
When the third mortgage mas eseeuted, the first mortgagee correnanted 
with the third mortgagee, that  the third mortgage should have prefer- 
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ence over the unpaid balance on the first;  It ?cas lteld. that  such cove- 
nant clid not have the effect of snbrogating the third mortgagee to the 
rights and priorities of the first, except as to the amount still due to 
the first mortgagee. Bion7i v. Jloore. 754. 

2. On a sale of land, in such case, the proceeds must be applied-1st : To the 
papnent of the amount remaining due on the first mortgage, the third 
mortgagee bemg subrogated to his rights; 2nd. To the payment of the 
second mortgage; and 3rd. To the parment of the balance due on the 
third mortgage. Ibid. 

PRIT'T EX%XISATION : 
Formerly, the prsv~- evamination of a feme coliert was held to give to the 

aclino~vledgment of her deed the sanctity of a judicial proceeding. but 
this has been changed by statute, and the acknowledgment and privy 
exanlination are  no-n* open to be attacked collaterally. Ware 2;. Sesbit, 
664. 

PRODUCTION OF PAPERS : 
1. The official acts and returns of a sheriff are acted on vithout proof of his 

signature, In a Court in n7hicli he is an officer. XcDonaZd u. Ca~son,  
497. 

2 A return by the sheriff on a notice to prodlice a paper in these ~vords. 
"E~ecn ted  bq de l i~~er ing  a copy," implies a deli7 e r r  to each party to 
whom the notice is acldressecl, and iu sufficient. Ibtd. 

3.  The Court has the power b~ virtue of Sec. 578 and Sec. 1373 of The Code, 
to order the production of proper papers, pertinent to an  issue to be 
tried, and in the possession of the op~os i te  party. Ibid. 

4 Where a party directs a letter to be written from a draught prepared by 
himself, the copr so made, and not the draught, is the original paper. 
and notice to produce the draught is not necessary before introducing 
tlie letter in ericlence. Ibld 

PROHIBITISG SALE OF LIQCOR : 
1. An act prohibiting the sale of liquor within a certain distance of a locality 

named in the act, is a public local statute, and need not be specially 
averred in an  indictment under the act. State v. Wallace, g27. 

2. On the trial of an indictment for selling liquor under this Act (Laws of 
1885, ch. 17.5, see. 34.) evidence i$ immaterial which goes to show that 
the clefendant was the employ6 and general agent of the owner of the 
premises, and that  tlie defendant distilled the liquor sold by him as  
such eniploj6 and agent, a t  a distillery on the premises. and from fruit  
g rona  thereon. Ib id  

3 The doctrine of estoppel does not appls to the State;  therefore, when in 
one indictment for selling liquor within five miles of a church, i t  mas 
found that the place where the liquor mas sold, was more than five 
miles from the church, this does not estop the State from provinq in 
another indictment, that  the same place n a s  less than fire miles from 
the church. Statc v. TT'iTl~anzs. 891. 

PROSECUTION BOND : 
1. I n  matters of procednre. i t  is always best to strictly follow all statutory 

requirements. Hollu v. P e r ~ u .  30. 



PROSECUTION COND-Continued. 

2. Where an undertaking to secure the costs of the defendant is giren in the 
form of a bond, the seal does not defeat its purpose, and it will be 
treated as an undertaking under seal. I b i d .  

3. Where an undertaking under seal to secure the defendant's costs was 
written on the back of tile summons, but did not specify the name of 
either the plainti% or defendant, or the surety, it  was held to be suffi- 
cient. I b i d .  

4. An objection that, one who has been permitted to become a party plain- 
tiff upon filing a prosecution bond, has not complied ~ r i t h  the condition, 
comes too late after the amendment has been made and supplemental 
complaint filed. The execution of such bond is an incidental and not 
an eqsential condition of the order. H1icjl~es c. I lodges ,  56. 

PUBLIC STATUTE : 

1. A11 act prohibiting the sale of liquor within a certain distance of a locality 
named in the act, is a public local statute, and need not be specially 
arerred in an indictment under the act. &ate 1;. Wallace,  827. 

2. One part of a statute may be prirate, while another part  may be public 
and general or local, and nice versa. I b i d .  

PUNISHMENT : 

1. The measure of pnnisliment for an offence is within the discretion of the 
Judge, within the limits of the lav : and it  must also be matter of dis- 
cretion mhether he will hear a petition and evidence for change or 
nlodification thereof. State  ?' Xtl l rr ,  902. 

2. In conrictions for simple assaults, the punishment cannot exceed thirty 
days' imprisonment, or a fine for $50. State  ?;. .Tohnsow, 863. 

3. Where in such case, the Court has inflicted a hearier punishment, a new 
trial will not be granted, but the case remanded, in order that  a proper 
sentence may be passed. I b i d .  

4. Wlien the limit of punishment is not fixed by the Legislature, it is left as  
a matter of discretion ~ ~ i t h  the presidinq Judge. This Court cannot 
control such discretion, nor fix such limits. S ta t e  0. Hiller,  904. 

5. Where the defendant kept a retail liquor store, in which he permitted 
aamblins ; I t  wac held, that a fine of $2.000 and imprisonment for 
thirty days was not an excessive punishment. I b i d .  

6. The appeal by a defendant, from the judgment of the Superior Court, t o  
the Supreme Court, racates the judgment of the former, whether i t  be 
imprisonment or a pecuniary fine. S ta t e  v. Miller, 908. 

7. If a utatnte prohibit a matter of public grievance or comnland a matter of 
public conrenience, all acts or omissions contrary to the prohibition or 
command. are misctemeanors, punishable by indictment-(if the stat- 
nte prescribe no other method of proceeding)--notwithstanding no 
punishnlent is prescribed in the statute. State  G. Bloodzcorth, 918. 

8. Only felonies where no specific punishment is prescribed, and offences 
that are infamous, or done in secrecy and malice, or with deceit and 
intent to defraud. can be punished by imprisonment in the penitentiary. 
State  v. Powell. 920. 
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PURCHASER : 

1. d judgment against an infant who has not been served with process is 
not void, and will not be set aside to the prejudice of a b o ~ ~ a  Jide pur- 
chaser without notice. Hare a. Hollornan, 14. 

2. I t  seewz-9, that under the  provision^ of The Code, Sec. 387, decrees against 
infants ~ v h o  were not served with process a re  binding, except where 
fraud enters into and vitiates them. Ibid. 

3. Where the person malting a sale of land purchases himself directly, the 
sale is roid. But if he purchaseq through a n  agent, who afterwards 
conreps to him, the legal title passes. subject to the right of the parties 
interested, to direst it bp a proper proceeding. S ~ i m n e ~ .  v. Ressoms, 
371. 

4. When the rendor agrees to conrey lalld to the vendee on the pajment of 
the purchase money, which is deferred by the terms of the agreement, 
the burden of proving such payment is on the rendee, and such con- 
tract does not create any confidential relations between the parties, or 
raise any presumption of payment from slight proofs which would be 
insufficient without the aid of such artificial presumption. T7avghan v. 
Lle toe l l~~1 .  472. 

QUASHING INDICTAIENT : 

1. The non-payment of taxes for the year preceding the first Alonday in 
September, constitutes a disqualification to act as a juror. State a. 
H n ~ x o o d ,  847. 

2. The objection to a grand juror, 11-ho acted in passing upon the indictment, 
based on such incapacity, taken in apt time and in proper manner, is 
fatal to the bill. Ibid. 

3. The regular way of making the objection, when the facts do not appear in 
the record, is by plea in abatement, and if i t  appears on the face of the 
record, by a motion to quash, but in this State the distinctioil has not 
been held to be important, and a motion to quash in either case is per- 
mitted. Ibid. 

4. This objection mvst be taken in apt time, or it  will be mail-ed, and apt 
time is before the prisoner has pleaded. So. where on his arraignment, 
i t  m-as suggested that the prisoner was then insane, and an issue as to 
his sanity a t  the time was submitted to a jury, who found the defend- 
ant  insane and incapable of making his defence, which rerdict was set 
aside, and the cause continued, and, a t  the next Term, motions to 
remol-e the cause to another county, and for a continuance, were made 
and refused, and then the motion to quash was made: I t  zcas keld, to 
be in a p t  time. Ibid. 

5. In such case it  is not necessary for the prisoner to offer evidence of the 
disqualification, if the Jndge holds that the motion is too late, and 
refuses it  on that ground alone. Ibid. 

6. The power to quash an indictment before defendant pleads, is not usually 
exercised unless the defect is gross and apparent. nor when the offence 
is of a heinous nature. State  v. Harper,  936. 

7. Certainty to a certain intent in general, is all that is required in indict- 
ments ; but erery thing should be charged, or made appear by necessary 
implication, which is necessary to constitute the offence charged. Ibid. 
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5. Where the offence charged was the sending a letter under Sec. 989 of 
The Code, and the letter Jras set out in the indictment, from which it is 
deducible by necessary implication, that the defendant threatened to 
indict the prosecutor for an offence punishable by imprisonment in the 
penitentiary, with a  vie^ and intent to extort money; H e l d .  that a 
criminal oRence is sufficiently charged, and the indictment should not 
be quashed. I b i d .  

RAILROAD : 

1. Where the charter of a railroad company authorized it  to purchase land 
for the purpose of procuring stone and other material necessary for the 
construction of the road. or for effecting transportation thereon; I t  
was h e l d ,  that  the charter autl~orized the purchase of land for the 
purpose of getting cross- tie^ and fire \rood. M a l l ~ t t  c. Sinzpson. 37. 

2 .  At common lavv, in the absence of any provision in the charter, a corpo- 
ration has the pover to acquire and hold real estate in fee. The 
statutes of mortmain have never been adopted in this State. I b i d .  

3. Eren if a corporation is forbidden by its charter to hold or take a title to 
real estate, a conveyance of land to it is not void. I t  is valid until 
vacated by a direct proceeding by the borereign. instituted for that  
purpose. I b i d .  

4. A railroad company is bound to exercise reasonable care in seeing that 
the machines it  furnishes to its servants are suitable and safe, and if i t  
fails to do this, and one of its serrants is injured, without fault on his 
part, the railroad is liable. TTamci. c. T h e  Railroad, 230. 

3. If the railroad is negligent in this respect, it is charged in law with notice 
of the unfitness of the machine, and cannot take advantage of its own 
wrong, and set u p  as a defence to an action for such injnry, that it  did 
not hare  notice of the defect in its machine. Ib id .  

6. Where in an action for damages for an injury caused by furnishing a 
servant with defectire machinery. the complaint alleges that the de- 
fendant carelessly and negligently furnished a defective machine, in 
the furnishinq of ~ r h i c h  the lam holds the defendant to care and dili- 
gence, the legal implication is, that the defendant knew, or by reason- 
able diligence might hare lmo\rn. of the defect. I b i d .  

7. I t  is unnecessary to fornially allege notice of such defect in the complaint, 
when facts are stated from which the l a v  will imply notice. I b i d .  

8. I n  action by an administrator, under the statute, for damages for negli- 
gently causing the death of his intestate, the complai~it need not allege 
that the intestate left next-of-kin. I b i d .  

9. There is a p r e s u ~ n ~ t i o n  that erers  intestate leares next-of-liin, and the 
party ~ ~ l i o  wishes to negative the presumption, must aver and prore it. 
I b i d .  

10. Punitive damages are not recorerable, unless there is an element of fraud, 
malice, gross negligence, insult, or other cause of aggra~~at ion  in the 
act causing the injury. Hol?ires c. T h e  Railroad, 318. 

11. Where the conductor of a railroad company, in obedience to the rules of 
the company, ordered the plaintiff, who had purchssed a first-class 
ticket, to occupy another car, not so comfortable as  the one from which 
he was removed, but used 110 force or insult in rernoring him; It was  
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held, that the plaintiff was not entitled to recover punitive damages. 
Ibid. 

12. Where the plaintiff is aware of certain rules of a railroad company, and 
takes passage over the road for the purpose of ~ io la t ing  these rules and 
bringing snit, his declarations, to this effect, are  admissible in mitiga- 
tion of damages. Ibid. 

13. In  an action against a common carrier for injury to property while in 
transit. the bill of lading and manifest s h o ~ ~ i n g  that the property n7as 
received b r  the defendant in good order, is pl-inm facie el-idence against 
the defendant. but it  is not conclusive, and ma)- be rebutted. Burwell 
2;. Tlie IZail~,oad, 4.5i. 

14. I t  is not negligence for a railroad company to place freight. liable to be 
injured by .,T-ater, on an open flat car, when the size of the box in which 
it is packed renders it  impossible to put it  in a box car, and precautions 
are  taken to protect the property from the weather. Ibid. 

15. When the allegation of negligence is, that the property was injured by 
water while in transit, evidence is admissible that no rain fell while 
the property lvas on the defendant's road, and that the car on ~vhich it  
n-as being transported was not allowed to be stopped near any water 
t a l k  Ibid. 

16. Where the plaintiff's negligence contributes to the injury of which he 
complains, and for which he seeks to be compensated in damages, he 
cannot recover; and the same rule applies ~vhen it  is sho~vn that both 
parties are  in fault. Riyler 2;. The Railroad Co., 604. 

17. Where highways cross railways, the law requires a reasonable degree of 
care and diligence in both the public and the corporation in the use of 
the crossing, and negligence in the corporation will not excuse a trav- 
eller approaching the crossing from using that degree of care and cir- 
cumspection necessary to secure his safety. RigZer v. T7ze Railroad 
Co., 604. 

18. Where a tra\-eller is approaching a rail\\-ay crossing, with an unob- 
structed view of the track in both directions. it  is his duty to look both 
ways, and if he attempts to cross in front of an ad~anc ing  train, and 
receives injury, he cannot recover, and the failure of the engineman to 
give the precautionary signal, when i t  does not contribute to the acci- 
dent, does not impose a liability on the corporation. Ibid. 

19. Although a person injured by a railroad train be in fault to some extent, 
yet he can recover, if the injury could not hare been avoided by ordi- 
nary care on his part. Ibid. 

20. Railroad corporations are  not required to stop their trains, when a vehicle 
is seen by the engineer approaching a crossing in order to allow it  to 
pass the track in front of the train. Ibid. 

21. ?rTegligence can be attributed to a railroad company, only when it  has 
notice of the emergency in time, by the use of ordinary diligence, the 
means being a t  hand, to avoid the accident. Ibid. 

22. I t  is not contributory negligence per sc, for a passenger to alight from a 
train which has allnost come to a full stop, a t  a regular passenger 
depot. Sance v. The Railroad, 619. 

23. I t  is negligence in a railroad company, if its enginemail suddenly and 
violently moves a passenger train, a t  a time and place where passen- 
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R A I L R O A D - C o n t i ~ z z ( c d .  
gers may be expected to be getting 011 and off the train, and this is so, 
although the train has not come to a full stop. but is rery slowly 
moving. Ibzd.  

24. Where an employ6 is injured by the negligence of a fellon7-servant, the 
common master is not liable for the injury. I<i& v. The R a i l r o a d ,  625. 

23. A foreman, who directs the work of the other servants, is as much a serv- 
an t  as  those whose ~ ~ ~ o r l i  he superintends, and if the common master 
has a general supervision of the worlr, he is not liable for the foreman's 
negligence, although the injured servant is obliged to obey the fore- 
man's orders. Ibzd.  

26. The term fellow-servant includes all who serve the same master, work 
under the same contracts, derive authority and compensation from the 
qame source, and a re  engaged in the same general business, a l t h o ~ ~ g h  
i t  mar  be in different grades and departments of it. I b i d .  

27. A person cannot be heard to say, that work ~vhich he has voluntarily 
agreed to do is not within the scope of his employment When he 
agrees to act with other employ&, he beconles their fello~v-servant, so 
f a r  as  to introduce between them the same rule of legal responsibility, 
and this rule applies to one who is roluntarily assisting the s e r ~ a n t s  
in their morli. I b i d .  

28. So, where it  appeared that a yard-master had the general management of 
making up, switching and receiving trains; It was  he ld ,  that a car- 
repairer was his fellow-servant, and the company was not liable for 
an injury resulting from his negligence. I b i d .  

29. The existence of negligence, upon a given state of facts, is generally to be 
ascertained and declared by the Court, but cases ma) occur where facts 
are so inseparably mixed in giving a complexion to the result, as  to 
require submission to the jury. SelTnrs c. R a i l r o a d  C o  , 6.54 

30. Where there is a junction of t n  o roads, one using the track of the defend- 
ant, and the defendant provided a s l ~ i t c h  a t  the juncture, nhich always 
kept its track open and in good condition: I t  w a s  h c l d ,  that the de- 
fendant mas not required to keep a matchman or guard a t  the svitch. 
I b i d .  

31. While the highest degree of care is required of railroads in providing 
against accidents which may be foreseen, they are  not required to pro- 
T-ide against such as  no reasonable degree of foresight would suppose 
likely to happen. I b i d .  

32. To render the defendant liable, the injury must be the natural and prob- 
able consequence of the negligence, such as  under the circumstances 
ought to have been foreseen by the ~vroag-doer, as the natural conse- 
quence of his act. I b i d .  

33. Where one railroad corporation allows another to use its track by running 
its on7n trains over the consenting company's road, and thus exercising 
the franchise of the latter, such consenting company remains liable for 
the negligence of the servant of the other company, as much as it  
would be for thal  of its ow11 I b i d .  

34. This principle does not extend to cases where the cars of the other com- 
pany are  not rightfully on the defendant's road. I b i d .  

35. Where the defendant road allowed another to use its track for a short 
distance, in getting to a station, and some cars on the road became 
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detached from a train, and run on the defendant's road, in consequence 
of which an accident occurred, and the plaintiff's intestate was Billed : 
I t  zcas l ~ e l d ,  that  the defendant was not negligent, and the action would 
not lie. I b i d .  

36. A railroad company has the right to enter upon and take possession of 
land before payment to the owner, which is needed in the building of 
its road, when it  is authorized by its charter to do so. Rai11'ond Co. 
1;. X c C a s k i l l ,  746. 

37. Where a remedy is giren to the land-owner in the charter of the company 
for getting coinpensation for land talien for the use of the corporation 
under its charter, the land-owner must pursue this remedy, as the 
statutory remedy, by implication, takes away that a t  comnlon la\-,-. 
I b i d .  

38. A stipulation in the charter of a railroad corporation, that all claims for 
damage for land taken by the corporation, nlust be made IT-ithin two 
years, is a positive statute of limitations, and bars all claims not made 
within that  time, when the parties a re  stti  juvis .  I b i d .  

39. Where the charter of a railroad corporation prorided that if the owner 
did not apply ~ r i t h i n  two years to hare the damage assessed, caused by 
the use and occupancy of land taken by the corporation, they should 
forever be barred from recorering said land:  I t  teas 71eld, that the 
presumption of a conreyance arose from the act of taliing possession 
and building the road, and the owner's failure. within the two yeals, 
to take steps to have his damages ascertained. Ibid.  

40. No presumption of abando~lment or of a grant, and no statute of limita- 
tion, runs against a railroad company by the adverse occupation of any 
of the land condemned or otherm-ise obtained by them for the purposes 
of the road. I b i d .  

41. Mere silence while a trespasser is improving real estate as  if it was his 
own. while i t  may sustain a claim for the ralue of such improrements 
when made in good faith, caimot be allowed to transfer the property 
itself to such trespasser. I b i d .  

42. Where the charter prorided that the title to condemned land should 
remain in the corporation as  lonq as  it Tras used by such corporation, 
but mhen it  ceased to be so used, it should revert;  I t  w a s  he ld ,  that 
under the charter, the corporation was not required to use eyery part 
and parcel of the condemned land a t  once, and a permissire use of a 
portion of such land, does not deprire the corporation of the right to 
take possession of the land, when needed for purposes of the corpo- 
ration. I b i d .  

43. A railroad corporation, having the right to use land, or a right of n-ay 
orer land, may maintain an action for its possession. I b i d .  

44. A railroad ticket or pass may be the subject of the offense of forgery a t  
common law, S t o t e  v. It7ea1;er, 836. 

RAPE : 

Where, in an indictment for rape, the prisoner proved that the prosecutrix 
had accused t ~ v o  other persons of the offence, and then proposed to 
show that he had caused s u b p r m a s  to be issued for these persons, but 
that the sheriff' had returned oil the process that the parties mere not 
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to be found; I t  Icas i te ld ,  that such evidence v a s  inco~iipetent. Stccte 
9. S t n m i c ~ s ,  973. 

Where an infant enters into an executory contract, express confirmation or 
a n e v  promise after conling of age, must be shown in order to bind 
h im;  but where the contract is esecuted, ratification may be inferred 
from circumstances, and any acknon.leclgn~ent of liability, or holding 
the property and treating it as his o~vn,  will a~nount  to such ratifica- 
tion. P e t t ~  c. Rousscatc ,  3.5.5. ' 

RECEITER : 

1. Where a receiver is appointed in a proceeding supplenleiltal to esecution, 
he becomes the legal assignee of the property specified in the order 
subject to the direction of the Court in nhich the .judgment was ren- 
dered, and the judgment debtor is forbidden to interfere in any n~anrier 
with its collection or control. T u r n e r  v Holde l ! .  70. 

2. Under the former system, ~vhere  legal and equitable rights were admin- 
istered in separate tribunals, a Court of Equity could not confer upon 
a receiver appointed by it, a capacity to sue in his oIvn name not recoq- 
nieed in a Court of Lan-, but this is changed since the adoption of 
The Code system, which authorizes the party in interest to sue in his 
own name. Grail v. L e w i s .  392. 

3. h receirer appointed upon the dissolution of a corporation, or a trustee 
charged with the collection of its assets, can bring snit in his ov7n 
name against a debtor of the corporation. or he can bring such suit in 
the name of the corporation. Zhid. 

4. An essential element in the exercise of the extraordinary jnrisdietion of 
appointing a receiver, is the danger of the entire loss of the property. 
So, a receirer mill not be appointed to take possession of land and 
receive the rents and profits, unless the plaintiff has establiuhed an 
apparent right to the property and the insolvency of the defendant is 
alleged and prored. Br t lan  1;. X o r i w g ,  694. 

5. d receiver cannot be appointed in a proceeding to establish a will. Zhid.  

6. Where, on a n  issue of d e v i s n r i t  %el lion, the jury found that a certain 
paper-writing was the ~vill, and certain persons, parties to the action, 
were in possession of the land of the testator, claiming under a prior 
script : I t  w a s  hcTd, error to appoint a receirer of the rents and profits, 
especially when there was no allegation of insolvency against the? 
party in possession. Zbid. 

RECORD : 

1. Where records have been burner1 or destroyed, the entries in the bound 
volumes, containing the minutes of the Court, are  admissible in evi- 
dence to establish the regularity of the proceedings. Hare 2.. Hollo- 
man, 14. 

2. Where land has been sold under a decree of Court, and the records have 
been destroyed, the recitals in the deeds are  evidence of the regularity 
of the proceedings. Zbid. 



RECORD-Con  t i n w d .  
3. Any statement in the record is taken as true, and the Supreme Court will 

act on it, until it shall be modified in some proper way by the Judge 
who made it. J f c C o ~  ?;. L a s s i t e r ,  131. 

4. The whole record is not in eridence. So much of the pleadings ought to 
be read to the jury, as may be necessarj- to explain and present the 
issues. Swritll 1;. S i r n o c k s ,  243. 

3.  Where it  appears from the record that a person is a party to an action. 
wlien in fact he is not, the legal presumption that he was a party is 
conclusive, until removed by a correction of the record itself, by a 
direct proceeding for that pnryose. Sv tnne i -  1;. Sc.ssoms,  371. 

6. While r e g u l a r l ~  authenticated copies of records, and entries in  the nature 
of records, should be used as evidence, yet the records themselves are  
also competent. Caro l ina  I r o n  Co. u. A b e r n a t h ~ ,  546. 

7. The original record of incorporation, made by the Clerk, in pursuance of 
the provisions of ch. 16 of The Code, in the book kept in his office for 
that purpose, is admissible in eridence to prore the fact of the incorpo- 
ration. The letters of incorporation are eridence, but not the only 
eridence. to prove that fact. I h i d .  

8. Where an appellant employed counsel to attend to his appeal, who failed 
to have the record printed, and the appeal was dismissed; I t  w a s  l te ld ,  
excusable negligence on the part of the appellant, and the appeal would 
be reinstated. T i l e u  v. L o g a n ,  564. 

9. Where there was an honest misunderstanding betveen counsel in regard 
to making up the case on appeal, and the case had not been made up 
~ i ~ h e n  the case was reached in this Court, the record having been dock- 
eted without a case, and counsel for the appellant supposed that tliere 
n as no necessity of printing the record until the case came up, but the 
appellee moved to dismiss, which n a s  a l lo~red ;  I t   as he ld .  a proper 
case to reinstate and allow the record to be printed. Rel i cher  w. 
Ande l - son ,  661. 

10 When the original records are offered in evidence in the Court to \ihich 
they belong, they should be received. While in any other Court the 
proper mode of proiinq them, is by a duly authenticated copy, under 
the seal of the Court, yet the original, when present, is admissible, if 
competent S t a t e  l; Hicnto., 829. 

11. Where a party is put on trial for a n  alleged offence, but the record does 
not disclose the reqnlt, i t  n-ill be presumed that he was acquitted. 
stcite 9. BOI(WS,  910. 

1. Exceptions to the report of a referee must distinct17 point out the alleged 
error. Cooper v. X i d d l e t o i t ,  86. 

2. Facts found by a referee and approved by the Court, in which the order 
of reference mts  made, are not the subject of revien7 in the Snpreme 
Court. unless there is no ezj idaira to support the finding Ib td .  

3.  Where n reference is by consent, the parties ~ v a i ~ ~ e  the right to hare any 
of the issues of fact passed on by a jnra. Where the reference is com- 
pulsory, the excepting parts- has the right to have all i s sues  o f  fact  
w h i c h  a r i s e  o n  t h e  pleadinqs submitted to a jury. but not the questions 
of fact which arise on exceptions to the findings of fact by the referee. 
C a w  w. A s k e w ,  194. 
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4. Where an administrator pleaded a final account taken r z  parte by the 
Probate Judge, in bar of an action by the next of Bin, but the answer 
was vague and indefinite, and contained unsatisfactory statements in 
regard to the administrator's dealings with the estate; It was  held, 
that it was proper to order a reference to restate the administration 
account. Grant v. Hughes,  231. 

5.  The refusal of a Judge to order a reference for the purpose of taking 
testimony upon matters of equity addressed to him, after issues have 
been submitted to a jury, and a reference has been made in regard to 
other matters, cannot be assigned as  error, as it is a matter addressed 
to his discretion. Fortune v. Watkins .  304. 

6. The order of reference was as  follows : "In this cause the order of refer- 
ence heretofore made herein having been mislaid, it is agreed between 
the parties that  D. C.. Clerk of this Court, proceed to take and state 
an account," and "if not found, that  a n  order be made as  of the last 
term by consent according ;" Held, that this makes a reference b y  con- 
sent. Vauyhan  v. Lewellyn,  472. 

7. The decision of the Judge in revising the report of a referee, is reviewable 
as to questions of law, but not as to the findings of fact. Ibid. 

8. Where, in this Court, a reference is made to the Clerk to state a n  account, 
an exception will not be heard upon a motion to confirm the report, 
which was not taken in the Court below, nor on the first hearing in this 
Court. Depriest v. Patterso??, 619. 

, 9. Although such exception cannot be taken, yet if the Court can see from 
the report that  i t  acted under a misapprehension of the facts in the 
first hearing, it  will e z  mero motu modify its ruling, when it  is plain 
that  it  will work great injustice. Ibid. 

10. This Court has no power to review the findings of fact made by a referee 
in an action a t   la\^-, but can only review errors of law in the admission 
of evidence, and erroneous conclusions of lam from the facts as found. 
Cf-a?it v. Reese,  '720. 

11. Where a defendant is shown to be liable to account, a reference follom-s 
as  a matter of course, unless some plea in bar is set up, such as a 
release, etc. Grant v. Rogers, 756. 

12. Where a person dies domiciled in another State, and has property in  this 
State, the administrator here should file his account with the Clerk, 
and have i t  credited and passed on before transferring the fund to the 
State of the domicile. Ibid. 

13. Where, in bar to an action for a n  account, in a suit upon a n  administra- 
tion bond, i t  was alleged that the decedent was domiciled in  Virginia 
a t  the time of his death, and that the estate had been fully settled 
there, but the administrator in this State had made no settlement with 
the Clerk; I t  was  held, that such plea did not bar the account, al- 
though the administrator may show upon taking the account that the 
assets in this State have in fact been properly applied. Ibid.  

REFRESHING MEMORY : 
1. The evidence for the purpose of refreshing the recollection of a witness, 

comes within the general rule, that the best evidence the case admits 
of must be produced. Jones v. Jones, 111. 
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R E F R E S H I S G  MEMORY-cont tin uecl. 
2. Copies of deeds from the register's office are not the best evidence to 

refresh the memory of the nialier. Ibrd. 
3. The admissions and declarations of a sheriff made when settling his tax 

account with the county commissioners, are  admissible in evidence in 
an action on his bond for the non-payment of the taxes collected by 
him. Davenport v. McKee, 323. 

4. Such admissions may be proved by any person who heard them, and can 
state the substance of was said. Ibid. 

3. I t  is perfectly well settled that while a witness can only testify to such 
matters as are within his own knowledge and recollection, still he may 
refresh his memory by reference to memoranda, and when the nzemo- 
1-avtda are in Court he may be forced to do so. Ibid. 
witness can refresh his menlory by reference to his r ~ w n o r a v d n  outside 
of Court as  ~ r e l l  as m h n  on the stand. So, where a witness said that 
he could not testify to certain conrersations without refreshing his 
lnenlory by data made by him a t  the time of the conversations, which 
the trial Judge refused to let him do, and after retiring from the stand, 
he was recalled and stated that lie could then testify to them. which 
nTas ruled ou t ;  I t  was Ircld, to be error. Any question as to the accu- 
racy of hii: recollection would go to his credibility, but not to his com- 
petency. Ibid 
litigant should be allowed to prore his case in his ovn  way, and by his 
own evidence. So, where the trial Judge refused to allow a witness to 
refresh his memory by certain menzoranda. and then testify to certain 
conrersations which the plaintiff wished to bring out, but told the 
plaintiff that he might introduce the rnemomnda themselres, which the 
plaintiff refnqed to do, and afterwards the defendant, when on the 
stand, testified that the conversations were substantially as it T i m  

proposer1 to prore them by the rejected ~r i tness ;  I t  lcas held, to be 
error. Ibid. 

REGISTRATION : 
1. While an unregistered mortgage is not valid as  to third parties, yet the 

luck of registration cannot snbject to sale under execution, property 
~ ~ ~ h i c h  would be exempt if there mere no mortgage. Pate v. Harper, 23. 

2 Copies of deeds from the register's office are  not the best evidence to 
refresh the memory of the malier of the deed. Jones v. Jones, 111. 

3. The surrender of an unregistered deed or bond for title, is effectual to 
restore the legal or equitable title to the vendor, as  betneen the parties, 
when no intervening interests haTe attached. Fortzine v.  TTatkins, 
304. 

4. Where it  appeared from the terms of a contract, that the intention ~ r a s  to 
appoint an agent to sell certain goods, although the contract is termed 
a conditional sale, the contract will be interpreted as  making an 
agency. and need not be registered. Empire Drill Co. a. Allisow, .548. 

REMISSION O F  DAhISGES : 
I t  serms, that where a plaintiff in a n  action for a tort before a justice only 

delllands damages to the amount of fifty dollars-and on the trial i t  is 
ascertained that his damages amount to more than that sum, he may 
remit the excess, and thus gire jurisdiction to the justice. Sovil le v. 
Dezti, 43. 
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R E M O T A L  : 
1. When there is an order for the removal of a n  action which is sufficient 

on its face. it  will be conclusively presumed that  the Court making the 
order had before it  in a legal n-ay, facts sufficient to \varrant the order. 

' ~ r n e r ~  u. Hardee, 787. 

2. The Court to ~vhich the action is removed, can consider only the suffi- 
ciency of the order, and not of the facts on n-hich it  is based. Ibid. 

3. When it  is stated in the order, that the motion is heard "as on afidavit," 
the implication is, nothing else appearing, that all the parties con- 
sented to accept the facts as if stated under oath. Ibid. 

4. I t  is IT-ithin the p o ~ e r  of counsel to consent that the Court might hear 
and consider the facts as  if stated in a n  affidavit. Ibid. 

5 .  The leading purpose of The Code, is to secure a fair and impartial trial ; 
the affidarit is required to make the facts appear to the Court. But if 
they are admitted, or agreed on by the parties, this is sufficient, and 
it is not necessary that they should appear in the record or order of 
remoml. IbX. 

6. d motion to rernore a cause to another county, cannot be made until the 
party has pleaded. and the case is a t  issue. State v. Ha?ltcood. 847. 

R E M O L I L  O F  C R O P :  
The offence of remo~ing  crops. 1%-ithout payment, or q i ~ i n q  notice of such 

remoral, although it may have been committed secretly, or a t  night, is 
a simple misdemeanor, and cannot be punished by imprisonment in 
the penitentiary. The Code. Secs. 1096. 1097. State 1.. Po~rel l ,  920. 

1. By marriage and the birth of issue capable of inheriting, the husband 
became tenant by the curtesy of his wife's land, and entitled lo lhe 
rents and profits thereof M o ~ r i s  v Morris, 613. 

2. This n as  not altered by the Act of 1849-The Code. Sec 1840-as to mar- 
riages which took place after the Act nen t  into operation. Ibtd. 

3. A clause in a will mas as f o l l o ~ ~ s  : "I gire and d e ~ i s e  nly Willon Branch 
farm and fishery " ' " to my nephe \~  T. D. H., his heirs and 
assigns " The testator before his death leased the fishery by articles 
inter pal-tes to J. TI* and J. 31, for two years, with a right to the lessees 
to continne the lease for five years, they agreeing to pay an annual rent 
of $300-the payments to be made 1st of June of each year Ko sepa- 
rate bond was taken for the rent of each year:  Held. that the rent 
which became due after the death of the testator folloned the rever- 
sion to the devisee IIol7y 2;. Holly, 670. 

4. ,211 essential element in the exercise of the extraordinary jurisdiction of 
appointing a receker, is the danger of the entire loss of the property. 
so, a receiver will not be appointed to take possession of land and 
receive the rents and profits, unless the plaintiff has established a n  
apparent right to the property and the insolrency of the defendant is 
alleged and pro\-ed. Bryan v. Xorivg, 694. 

5. Where, on an issue of decisavit vel non, the jury found that a certain 
paper-n-riting was the \%-ill. and certain persons, parties to the action, 
were in possession of the land of the testator, claiming under a prior 
script;  I t  zcav held, error to appoint a receiver of the rents and profits, 
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especially when there was no allegation of insolvency against the 
party in possession. I b i d .  

RESTITUTION : 6 

When a party is put out of possession of land, or compelled to pay money, 
under a judgment which is afterwards r e ~ e r s e d  or set aside, the Court 
will restore the party to the possession of the land, and give him a 
remedy for the money thus paid. Ly t l e  v. Lytle,  522. 

RETURS : 

1. The official acts and returns of a sheriff are  acted on without proof of his 
signature, in a Court in which he is an officer. XcDorcald a. Carson, 
497. 

2. A return by the sheriff on a notice to produce a paper in these words, 
"Executed by delivering a copy," implies a delivery to each party to 
~vhom the notice is addressed, and is sufficient. Ibicl. 

RIGHT TO RETAIN: 

1. Where the amount of a policy has been paid to some of the nest-of-kin of 
the insured. and the administrator sues them to recover the amount, 
if the estate is solrent, and the money is not needed for the payment 
of debts, the defendants are  entitled to retain their distributive shares, 
and the administrator can only recorer the excess. Elliott v. Whed- 
bee, 116. 

2. While one who is sued by an administrator cannot set up a demand in his 
faror  against the plaintiff in his individual capacity. as  a counter- 
claim, or set-off, yet if the administrator is insolvent, and a portion of 
the recovery will belong to him in his individual capacity, such claim 
may be set up as a retainer in the nature of a set-off. C a w  v. i i s k e ~ - ,  
194. 

RIGHT OF WAY: 
1. d railroad company has the right to enter upon and take possession of 

land before payment to the owner, which is needed in the building of 
its road, when it is authorized by its charter to do so. R. R. Go. u. 
KcCask iZ l ,  746. 

2. Where a remedy is given to the land-owner in the charter of the company 
for getting compensation for land taken for the use of the corporation 
under its charter, the land-owner must pursue this remedy, as the 
statntory remedy, by implicatioa, takes away that a t  conmon law. 
I b i d .  

3. Where the charter provided that  the title to condemned land should 
remain in the corporation as long as it was used by such corporation, 
but ~ r h e n  it  ceased to be so used, i t  should revert; I t  was k e l d ,  that 
under the charter, the corporation T i m  not required to use every part  
and parcel of the condemned land a t  once, and a permissire use of a 
portion of such land, does not deprive the corporation of the right to 
take possession of the land, when needed for purposes of the corpora- 
tion. I b i d .  

4. A railroad corporation, having the right to use land, or a right of way 
over land, may maintain an action for its possession. I b i d .  
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RULES : 
1. This Court will not entertain any motion, unless i t  is reduced to writing. 

JicCoy v. Lassiter, 131. 
2. The spirit and equity of Sec. 274 of The Code, apply to the Supreme Court, 

and the same relief will be administered here as in the Superior Court, 
upon a proper case. Ti ley v. Logan, 564. 

3. The rule that the negligence of an attorney will not be visited on his 
client, applies with greater force to appeals in the Supreme Court than 
to actions in the Courts below, because the client is not required to gire 
his personal attention to his appeal in the Supreme Court. Did.  

4. So, where an appellant employed counsel to attend to his appeal, who 
failed to have the record printed, and the case was dismissed; I t  was 
held, excusable negligence on the part of the appellant, and his appeal 
would be reinstated. Ibid. 

5.  Where there 1Tas an honest misunderstanding between counsel in regard 
to making up the case on appeal, and the case had not been made up 
when the case was reached in this Court, the record haring been dock- 
eted without a case, and counsel for the appellant supposed that there 
was no necessity of printing the record until the case came up, but the 
appellee moved to dismiss, which mas allowed; I t  zcccs held, a proper 
case to reinstate and allow the record to be printed. Rencher .z;. 

Ande~son, 661. 

SALE : 
The sale or mortgage of a crop to he planted, as well as  one planted and in 

process of cultivation, is valid-provided the place where the crop is 
to be produced is designated with certainty sufficient to identify it. 
I t  seems, parol testimony is competent to fit the description to the 
property and show the agreement of the parties. Rozrndtree v. Britt, 
104. 

SALE O F  LAND : 
1. Where a rendee who was married before the dower and homestead Acts, 

makes a contract to buy land, bearing date before the passage of those 
*4cts, but the deed is not made until after their passage, his wife is not 
entitled to dower or homestead in such land, unless he be seized of 
them a t  his death, and a deed for them without her joinder conveys a 
good title. E'ortune v. Watliins, 304. 

2. Where a deed is made in pursuance of a contract to conrey, it  is referable 
for its operation to the time of the contract which it  undertakes to 
comply with. Ibid. 

3. The surrender of an unregistered deed or bond for title, is effectual to 
restore the legal or equitable title to the vendor, as between the parties, 
when no inten-ening interests have attached. Ibid. 

4. If in a contract for sale of lands, the vendee knows that  the vendor is a 
married man a t  the time the contract is made, he cannot refuse to take 
the title because the wife refuses to join, and a Court of Equity will 
force him to take such title as  the vendor can give. Ibid. 

.5. The defendant agreed to purchase certain lands from the plaintiff, for a 
par t  of which the plaintiff held his ( the  defendant's) bonds for title, 
and it  was agreed that  the said bond should be destroyed when the 
payments were made. The plaintiff's wife refused to join in the deed; 
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I t  was h e l d ,  no defence to an action by the plaintiff to enforce the 
contract. I b i d .  

6. I t  is sufficient, in actions for specific performance, that the 1-endor is 
able to make title a t  the time of the trial. Ibid. 

7. T h e r e  the jury found that the vendor used "strategy" in bringing about 
a contract for the sale of land, but they further found that the defend- 
ant  was capable of transacting business, and that the land was worth 
nearly as much as  the vendee agreed to pay for it, a Court of Equity 
 ill not refuse to enforce the contract. I b i d .  

8. Where a sale of land is made under a decree of Court, i t  cannot be col- 
laterally impeached in an independent action brought to recorer the 
land. As long as  the decretal order of sale and conveyance remain 
unmodified, the conveyance authorized by it  must also stand, and such 
orders can only be impeached by a direct proceeding for that purpose. 
Sunzncr 2;. Sessorns, 371. 

9. Where the person making a sale of land purchases himself directly, the 
sale is void. But if he purchases through an agent, ~ v h o  afterwards 
conyeys to him, the legal title passes, subject to the right of the parties 
interested, to direst i t  by a proper proceeding. Szivzuer c. Sessorns, 
371. 

10. When the vendor agrees to conre7 land to the T-endee on the payment of 
the purchase money, which is deferred by the terms of the agreement, 
the burden of proving such payment is in the vendee, and such contract 
does not create any confidential relations between the parties, or raise 
any presumption of payment from slight proofs, ~vhicli m-ould be insuffi- 
cient without the aid of such artificial presumption. Vcr~cgllan v. Leu;- 
c l l y u ,  472. 

11. Where the defendant entered into a contract to make title to tlie plaintiff 
to a tract of land, clescribpd by metes and bounds, upon the payment of 
certain notes, and the plaintiff executed his notes to the defendant, 
reciting that  they mere for the purchase money, the defendant cannot 
show by parol evidence that a t  the time the contract was ninde, it was 
agreed by parol that the land should be convesed, and if found to 
contain a larger number of acres than was supposed, that the vendee 
should pay an additional sum. Sicke lson 2;. Revrs,  559. 

12  Where a mortgaqor sold a portion of the mortgaged land, and assigned 
the bonds g i ~ e n  for the purchase money to the mortqapee.  rho had 
actual notice of the transaction, and who attermards acquired title to 
the land;  It w a s  lteld, that the mortgagee could not collect tlie bonds, 
and a t  the same time deny the po1rer to the mortgagor to nialie the 
sale. Pearson v. Gal-r, 567. 

SALE O F  LASL) FOR ASSETS: 
1. Where, under the former system, a petition to sell land for assets  as 

filed in a Court having jurisdiction of the proceeding, and a guardian 
ad Zi tem was appointed. but no service was made on the infants; It 
was  held. that even if the judgment was irregular, i t  r a s  not void, and 
could not be attacked collaterally. Hare  1;. Holloman, 14. 

2. A judgment rendered before the adoption of the Code of Civil Procedure 
against infants who were not served with process, but who mere repre- 
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SALE O F  LASD FOR ASSETS-Continued. 
sented by a guardian ad litem, is ralicl and binding on the infant, 
unless it  appears that no real defence was made for the infant, and 
that he has suffered thereby. Ibid. - 

3. Where a sale of land is made under a decree of Court, it cannot be col- 
laterally impeached in an independent action brought to recorer the 
land. As long as  the decretal order of sale and conveyance remain 
unmodified, the con7 eyance authorized by it must also stand, and such 
orders can only he impeached by a direct proceeding for that purpose. 
Su?n~ler v. Sessonzs, 371. 

4. Where land v a s  sold to make assets, and the sale confirmed and title 
ordered to be made, and afterwards an action of ejectment was brought 
by one of the heirs, evidence in such action, that  the land sold for an 
nndervalae, is incompetent, the order confirming the sale being still in 
force. Ibid. 

5. In  such case, the insufficiency in price ~ron ld  be cause for refusing to con- 
firm the sale, but is no ground for annulling the deed in an action 
brought to try the legal title. Ibid. 

6. The fact that the purchaser a t  a sale of land to make assets. conveys the 
land to the administrator who made the sale shortly thereafter, is very 
slight evidence, unless aided by other facts, to establish collusion be- 
tween such purchaser and the administrator. Ibid. 

7. This special proceeding is equitable in its character, and the Court har-  
ing general jurisdiction of the parties and subject matter, may make 
the next-of-kin and heirs-at-law parties, and compel the former to 
account for the personal property received by them, first, and then, if 
necessary, may order the real property to be sold to make assets to pay 
debts: or if the heir has sold the land and has the proceeds, the 
Court may compel an appropriation of the same, if i t  shall appear 
that the land was liable. Warden v. LlfclCin~~on, 378. 

8. The personal assets of a decedent are first applicable to the payment of 
his debts, and only such debts as  are  left unpaid after exhausting the 
personal assets, can be satisfied out of his real estate. Lil7y v. Wooley, 
412. 

9. If the personal assets are  wasted or misapplied by the administrator or 
executor, and he should be remol-ed, the administrator de bonis non 
must exhaust the administration bond, or the estate of the executor, 
before he can proceed against the land in the hands of the heir or 
devisee. Ibid. 

10. Where the personal estate is insufficient, or when it  consists of slares, 
which after being delivered to the next-of-kin, were lost by the vis 
major of war, the land becomes liable for the debts, and payment may 
be enforced against any tract, leaving those mhose property may be 
taken, to obtain contribution from the other heirs or devisees, accord- 
ing to the respective value of the lands held by them. Ibid. 

11. The rule which puts the personal in front of the real estate in the pay- 
ment of debts, has reference to cases where both are  in the jurisdiction 
of the Court. Ibid. 

12. So, where a n  administrator had paid the entire personalty over to the 
next-of-kin, before paying all of the debts, and he and the sureties on 
his administration bond were insolvent, except one surety, who was a 
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SALE O F  LAND FOR ASSETS-Continued. 
non-resident, creditors can subject the land in the hands of the heirs, 
before they have exhausted the non-resident surety, and i t  is imma- 
teri_al that  such surety frequently returns to this State on visits. I b i d .  

13. Where an administrator files a petition to sell the lands of his intestate 
to make assets, if the debts to be paid hare not been reduced to judg- 
ment, the heir may plead that  they are  barred by the statute, but when 
the demand has been reduced to judgment against the administrator, 
the heir is bound by the judgment unless he can show that it  was 
obtained by collusion and fraud, and i t  is barred by it  from setting up 
any matter which might have been pleaded by the administrator as  a 
bar in the suit against him. Sprer v. James, 417. 

SCALE : 
1. Where a fund was paid to an administrator in Confederate money, out 

of which fund he makes payments to the distributees; I t  was held, 
that it would be unjust to apply the scale to the amount received by 
the administrator, but not to apply i t  to payments made out of the 
rery fund to the distributees. Depriest v. Patterson, 519. 

2.  Where an administrator receired into his possession certain slaves be- 
longing to the estate of his intestate, he, and the sureties on his bond, 
is liable for their hire received by him, in the same manner as  for the 
hire or price of other chattels so receired. Grant v. Reese, 720. 

3, In  such case, where the slaves were hired in 1863 and 1864, and the 
administrator used reasonable diligence in  hiring them and collecting 
the hire, if the same was paid in Confederate money, and the admin- 
istrator kept it  apart and separate as part of assets of the estate, and 
it n7as lost by the results of the war, the administrator is not liable. 
Ibid. 

4. In such case, in the absence of evidence of the amonnt of hire which the 
administrator actnally received, he should be charged with the reason- 
able hire of the slaves in Confederate money, and this amount should 
be scaled in the same manner as  if he had converted the Confederate 
money received from such hiring. I b i d .  

.5. I t  is a public fact, of which the Courts take judicial notice. that there was 
no currency in this State during the years 1863 and 1864, except Con- 
federate money, and that ordinary business transactions were almost 
un i forml~  discharged by that currency. Ibid. 

6. Where one used Confederate money, not his own, he miist acconnt to him 
whose money he used, for its value in gold, with interest thereon. I b i d .  

SCHOOLS : 
1. The Constitution requires that all taxes, whether le17ied for State, county, 

town or tonllship purposes, shall be uniform, and a l lom no discrimina- 
tion in fal7or of any class, person or interest, but requires that all 
things possessing value and subject to ownership shall be taxed 
eqnally, and by uniform rule. Puett v. Com'rs, 709. 

2.  Therefore, a law ~ r h i c h  a l lom a tax on the polls of one color and on prop- 
erty owned by persons of the same color, to be applied exclusively to 
the education of children of that color, is unconstitutional. Ib id .  

3. This law also discriminates betn7een the races, by allowing the taxes paid 
by one. to be applied exclusirely to the education of that color, and is 
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therefore in conflict with the last clause of Art. 9, Sec. 2 of the Con- 
stitution. which is-"there shall be no discrimination in favor of or to 
the prejudice of either race." Ibid. 

4. This does not extend, however, to the law requiring the children of the 
two races to be educated in separate schools when the advantages are  
equal--nor to laws prohibiting marriage between the races, nor a re  
such l a m  opposed to recent amendments of the Constitution of the 
United States. Ibid. 

5. A law which directs the tax raised from the polls and property of white 
persons to be devoted to sustaining schools for white persons, and that 
raised from the polls and property of negroes to be used for the support 
of their schools, is unconstitutional and roid. Riygsbee v. Durham, 
800. 

SCIRE F h C I d S  
Cnder the former practice, the only defence to a scire facias, issued to 

revive a dormant judgment, was payment or satisfaction. Lutle v. 
Lutle,  683. 

SEAL : 
Where a note is under seal, the holder need not show anF consideration. 

Angier v. Howard, 27. 

SERVICE OF PROCESS : 
1. A judgment against an infant, who has not been served with process, is 

not void, and will not be set aside to the prejudice of a bona fide pur- 
chaser, ~r-ithout notice. Hare v. Hollonzan, 14. 

2. It  seems, that under the provisions of The Code. Sec. 387, decrees against 
infants who m7ere not served with process are  binding, except where 
fraud enters into, and vitiates them. Ibid. 

3. Where the record sho~vs that a guardian ad l i tem was appointed, but it 
does not appear afirmatively that the infant was ever served, the de- 
fect must be taken advantage of in a direct proceeding to attack the 
judgment. and is not available in a collateral action. Slinmer v. 
Sessoms, 371. 

4. The presence of a nest friend or guardian ad l i tem to represent an infant, 
and his recognition by the Court, precludes inquiry as to his authority 
to act. in a collateral proceeding. Ibid. 

5 .  Where it appears from the record that a person was a party to an action, 
m-hen in fact he was not, the legal presumption that  he was a party is 
conclusive, until removed by a correction of the record itself, by a 
direct proceeding for that purpose. Ibid. 

6. Where it  appears that all the defendants were served, and i t  does not 
appear that any of them were infants, the judgment is, on its face, 
regular, and if any of the defendants wish to set up infancy, it  must be 
done by a motion in the cause. to set aside the judgment for irregu- 
l a r i t ~ .  Burgess v. Kirby,  .573. 

SET-OFF : 
1. Where a plaintiff leased a house from the defendant, and agreed to pay a 

certain sum as rent, and the defendant afterwards entered and tore 
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SET-OFF-Contimccd. 
out certain fixtures and damaged the furniture, for which trespass the 
plaintiff brought su i t ;  I t  1ca.s he ld ,  that the alleged damages do not 
constitute a set-off' against the sum contracted to be paid as rent. 
TVillrs 1;. B t  a ~ ~ c l l ,  142. 

2. While one who is sued by an administrator, cannot set up a demand in 
his favor against the plaintif? in his indi~-idual capacity. as a counter- 
claim or set-off. yet if the administrator is insolrent, and a portion of 
the recorery will belong to him in his individual capacity, such claim 
may be set up as a retainer in the nature of a set-off. C a w  v. A s k e w ,  
194. 

3. A defendant is not bound to l~lead a set-off, but mag make it the subject 
of an independent action. Blac7im.ell Co. c. VcEIwee.  425. 

Whether or not a severance will be allon-ed, and the prisoners allowed 
separate trials, is a matter of discretion in the trial Judge, and its 
refusal cannot be assigned as  error. S f a t e  5. Gooclr. 987. 

S H E R I F F  : 
1. A contract to indemnify a public officer for doing an act which he ought 

to do, is valid: one to indemnify him for doing an act w h i ~ h  he ought 
not to do, or for omitting to do a n  aCt which he ought to do. is ~ ~ o i d .  
Grin71 v. I I a s t ~ ,  438. 

2. Where there is real doubt as  to the ownership of personal property and 
the sherift's rizht to sell, he may refuse to do so unless the  lai in tiff in 
the execution indenmify him. I b i d .  

3. Where, in such case, there are se~-era1 judgment creditors, some of 
refuse to give the indemnity, the sherid may apportion the proceeds of 
the sale among such as indemnify him, to the exclusion of the others. 
Ibiil.  

4. Where the sherifl had leried on personal property, alleged to belong to 
the judgment debtor, and upon its being claimed by a third person, 
released the levy and took a bond to indemnify him, in case he should 
be amerced, such bond of indemnity is ~ ~ o i d .  I b i d .  

2. The official acts and returns of a sheriff are  acted on without proof of his 
signature, in a Court in which he is an olficer. X c D o n a l d  c .  Carson,  
497. 

SLANDER O F  T I T L E  : 

In  an action for slander of title to a trade mark, ~vhere the injnry corn- 
plained of is not so much the defamatory ~aords,  but was occasioned by 
posi t i~ e acts and threats, by which the customers of the plaintiff Irere 
deterred from trading with him: I f  w a s  I ~ c l d ,  error to non-suit the 
plaintiff, because the complaint did not set out the actionable words. 
M c E l w e e  1;. B l a h m ~ c l l ,  261. 

SPECIAL PROCEEDISGS : 

1. \\'hen an issue of lam7 is joined in a special proceeding, i t  is the duty of 
the Clerk to transmit it  to the Judge for his decision. Jones  v. Desern,  
32. 
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2. I t  is the duty of the Judge to decide the question thus presented, and to 
transmit his decision in writing to the Clerk, ~ h o  will then proceed 
~ ~ i t h  the special proceeding according to law. I b i d .  

3. I t  is irregular for the Judge in making his decision to order the Clerli to 
place the proceeding on the docket of the regular tern1 for trial-it 
being the duty of the Clerli to do this without snch order \?-hen an 
issue of fact is joined. I b i d .  

4. When an issue of fact is joined in such proceeding. or issues of both fact 
and la\\-, it is the duty of the Clerli to place the proceeding on the 
docket of the trial term, tor trial. I b i d .  

Ti. When tlie issues of both fact and law are  decided, the Clerli proceeds to 
gire nll other orders and judgments as  and for the Court, these orders 
and juclgnlents being r e g a r d 4  as made by the Court through its proper 
officer. I b ~ 7 .  

6. A special proceeding, begun by way of a creditor's bill, for the settlement 
of the estate of a decedent and payment of his debts, continues until 
all the debts are  discharged aud there is a final judgment, and is not 
terminated by being left off the docket. W a r d e n  v. JZcIiinnon, 378. 

7. When snch proceeding is allowed to drop from the docket without a final 
judgment being rendered, it may be brought forward on motion, to the 
end that unpaid creditors may assert their rights, and the proceedings 
be determined according to law. I b i d .  

8. When such motion is made, it should, strictly, be disposed of. before con- 
teftecl debts are put in issue. But when no objection is made, both 
questions may be disposed of a t  tlie same time. I b i d .  

9. The filing of a claim with the Clerk, by a creditor, gires him a standing i11 
Court, in such proceeding, and is all he is required to do, unless the 
claim is contested. I b i d .  

10. If the administrator intends to contest any claim, he should do so when 
it is filed with the Clerli. I b i d .  

11. The litigation in respect to slich contested claims is collateral to the spe- 
cial proceeding, and the termination of snch collateral litigation does 
not terminate the special proceeding. I b i d .  

12. When a claim against an estate is filed with the Clerk, before whom such 
proceedinq is comn~enced, the statute of limitations ceases to run 
against such claim from the time it  v a s  filed. Ibicl. 

13. This special proceeding is equitable in its character, and the Court having 
general jnrisdiction of the parties and subject matter, may make the 
nest-of-liin and heirs-at-law parties, and compel the former to account 
for the personal property recei~ed by them, first, and then, if necessary, 
may order the real property to be sold to malie assets to pay debts : or 
if the heir has sold the land and has the proceeds. the Court may 
compel an appropriation of the same, if it shall appear that  the land 
was liable. I b i d .  

14. Wliere, in special proceedings, the pleadings are made up before the 
Clerli, and upon joinder of issues are certified to the Court in Term, the 
.Jndge has power to allow amendments, or he may stay the trial and 
remand the papers to the Clerk, in order that he may consider a motion 
to amend. Loftin T. R O I ~ S C ,  508. 
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15. In  such case, an order remanding the papers to the Clerk, in order that he 
may hear a motion to amend the pleadings, to the end that  an account 
should be taken, is interlocutory and does not impair a substantial 
right, and cannot be appealed from. Ibid. 

16. When a special proceeding comes before the Clerk, it  is his duty to trans- 
fer the matter, if issues of fact are  joined, to the civil issue docket, in 
order that the issues may be tried by a jury. Brittaix v .  Jfull ,  595. 

17. In  such case, when the issues are tried, it is the duty of the Clerk to pro- 
ceed a t  once to act upon the case. without waiting for any order of the 
Judge. Did .  

18. So. m7hen certain issues of fact were joined in a special proceeding, which 
vere carried to the c i ~ i l  issue docket and tried. and a t  a subsequent 
term the plaintiff mored before the Judge in Term for an order afford- 
ing the relief demanded which mas refused, and on appeal this order 
mas affirmed, on the ground that it  mas the duty of the Clerk to pro- 
ceed: and when the certificate went down, the Clerk entered a judg- 
ment refusing the relief, on the ground that he could only act under an 
order of the .Judge, which, on appeal to the Judge, was affirmed; I t  
was held, to be error, as the Clerk should have proceeded to act on the 
merits of the case, just as  if there had been no appeal. Ibid. 

SPECIAL VENIRE : 
1. Khere  the sheriff returned to a writ for a special venire that he had not 

summoned one of the jurors because he was dead, and that he had not 
snmmoned three others because they could not be found ; I t  teas held, 
no ground for a challenge to the array. State v. Speaks, 863. 

2. A juror summoned on a special vewiie is qualified to serre, if he be a free- 
holder. State v. Powell, 965. 

3. If a juror summoned on a special veq~ire fails to answer, but his name is 
put in the hat and drawn therefrom, and being again called, he fails to 
answer a second time, this does not entitle the defendant to an addi- 
tional challenge. Ibid. 

4. It is no cause of challenge to a juror summoned on a special venire, that 
he has served as a juror within two years, and that he has a suit pend- 
ing and a t  issue in the Court. State v .  Starnes, 973. 

5 .  Where it appeared that the county commissioners had not revised the 
jurv box a t  the last September meeting, and it  also appeared that the 
jury boxes were not kept locked, and were kept in a place easily acces- 
sible to unauthorized persons: I t  tcas held, no ground of challenge to 
the array. State v. Hewsleg, 1021. 

6. The fact that one person drawn on the special ?;exire was dead, and that 
another had removed from the county, before the time when the com- 
missioners shonld hare revised the jury box, is no ground for a chal- 
lenge to the array. Ibid. 

7. h challenge to the array must be for some cause which affects the integ- 
rity and fairness of the entire panel, as partiality or unfairness in the 
person ~vhose duty it  was to select the panel. Ibid. 

8. Q U C P ~ P ?  Whether a juror who has a bond to make title to him for a tract 
of land, on xvhich he has made a payment. but a portion of the pur- 
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chase money is still due, is a freeholder, qo as to be competent to serve 
on the jury as  a special venire mar!. Ibid. 

9. A reasonable number of jurors of any particular panel may, in a capital 
felony, a t  the instance of the State, be required to stand aside, until all 
the other jurors of that panel shall have been called: but when all of 
the others hare been called, the prisoiler has the right to have the 
jurors so stood aside, tendered to him, or challenged by the State, 
before another veaire is summoned. Ibid. 

10. The right to challenge jurors is for the purpose of obtaining a fair and 
impartial jury, and it  was riel-er intended by it  to give either the pris- 
oner or the State the right to select certain men whom the party wishes 
to hal-e as  a juror. Ibid. 

11. So, where the Court allowed a challenge for canse to the State, to which 
the prisoner excepted, but a j ~ ~ r y  was obtained from the same panel, 
before the prisoner had exhausted his peremptory challenges; It was 
held, that  the esception as to the canse of challenee would not be 
passed on in this Court, as  it ~vould be presunled that a fair and im- 
partial jury was obtainrd, for if i t  had not hare been, the prisoner 
~ ~ o u l d  have exercised his right to peremptorily challenge the objection- 
able juror. Ibid. 

12. I f ,  in such case, the original panel had been exhausted, and the jury com- 
pleted from another, the prisoner would hare been entitled to have the 
juror challenged b~ the State tendered. and if the cause of challenge 
by the State had been insufficient, i t  would have been error, entitling 
Bin1 to a new trial. Ibid. 

13. The prisoner, howerer, is not entitled a t  all events to have every juror on 
the panel, not challenged by the State, tendered, as this right is subject 
to proper exception. such as  that a juror of the panel has died, or 
failed to appear, or has, for proper canse, been excused b~ the Court. 
Ibid. 

SPECIAL VERDICT : 
In  a special verdict, all the facts necessary to constitute the offence charged, 

must be especial11 ascertained. otherwise no judgment can be pro- 
nounced upon it ,  and it should be set aside and a new trial granted. 
State v. Bloodtoorth, 918. 

SPECIFIC PERFOR1\IANCE : 
1. If in a contract for sale of lands. the vendee k n o m  that the vendor is a 

married man a t  the time the contract is made, he cannot refuse to take 
the title because the m-ife refuses to join, and a Court of Equity will 
force him to take such title as the vendor can give. Fortune v. Wat- 
Lins, 304. 

2. The defendant agreed to purchase certain lands from the plaintiff, for a 
par t  of which the plaintiff held his ( the defendant's), bond for title, 
and it was agreed that the said bond should be destroyed when the 
payments were made. The plaintiff's wife refused to join in the deed; 
I t  was lzeld, no defence to an attion by the plaintiff to enforce the con- 
tract. Ibid. 

3. I t  is sufficient in actions for specific performance, that the vendor is able 
to make title a t  the time of the trial. Ibid. 
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SPECIFIC PEFORMANCE-Continued. 
4. Where the jury found that the vendor used "strategy" in bringing about a 

contract for the sale of land, but they further found that the defendant 
\ras capable of transacting bnsiness, and that the land mas worth 
nearly as much as the vendee agreed to pay for it, a Court of Equity 
 ill not refuse to enforce the contract. Ibid. 

.5, Contracts will not be enforced \\-hen resting on a consideration against 
good morals, public policy, or the common or statute lam. GrifJin v. 
Hastu, 438. 

6. Where a n  agreement to submit a matter in contro~~ersy in a pending 
action to arbitration, is not made a rule of Court, but in accordance 
with a n  independent agreement made outside of the action, the failure 
of either party to abide by the award, furnishes a new cause of action 
for the recol-ery of damages a t  law, or for specific performance, in a 
proper case, in a Court of Equity. Xetcalf z. Guthrie, 447. 

7 .  The rule that  the Courts will ne\-er aid a party, when the contract is 
co~rtru boiios neorcs, is only departed from. when oppression, imposi- 
tion, hardship, undue influence, or great inequality of condition of age 
is shown. Sparks v. Spal.7is, 527. 

STARE DECIBIS : 
The Court will adhere to former decisions, although not fully satisfied by 

the reasoning by which the conclusion is reached, unless it  is clearly 
\vronq, and calculated to lead to michievous consequences nnless cor- 
rected. State v .  Keitnn, 296. 

STATUTE OF LIJLITATION : 
1. Where a distinct cauw of action is alloxed to be inserted in a complaint 

by amendment, i t  is tantamount to bringing a new action, and the 
statute of limitation runs to the time when the amendment is allowed; 
bnt this rule does not apply \?-hen the new matter allowed by the 
an~endment constitutes a part of the original cause of action. E1y 1;. 

Eurlu, 1. 
2. So where, in an action to recover land, the Court allowed the plaintiff to 

amend, so as to set up a mutual mistake in a deed, the statute only 
runs against the relief demanded by the amended coinplairit to the 
time when the action was commenced. Ibid. 

3. A break of tn70 or three years in the chain of possession for thirty years 
necessary to show title out of the State, is immaterial. Mnllett 1;. 

Simpson, 37. 
4. While the recognition of a subsisting indebtedness by the personal repre- 

sentative, and promise to pay the same, is not sufficient to revive a 
cause of action barred by a positire statute of limitation, yet it is 
competent to be considered in passing upon the issue of payment, and 
is sufficient to rebut the presumption of its having been made. Tucker 
v. Baker, 162. 

.5. When more than ten years hare elapsed since the right of action arose, 
bnt during a portion of that time there was no personal representative 
of the creditor ~ v h o  could sue, or of the debtor ~ h o  could be sued, 
whether such portion of time must be left out of the computation of 
time during which the statute mas running or not-Qucere Ibid. 
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STATUTE O F  LIMITATION--Continued 

6. Proceedings supplementary to execution are in effect an equitable execu- 
tion. So, where after such proceedings had been instituted, the judg- 
ment became barred by the lapse of time; I t  teas lzeld, that  this did not 
operate to bar the proceedings. Coates v. TT'illces, 174. 

7. An action to reopen an administration account and readjust a settlement 
made under the decree of a court of competent jnrisdiction, in the 
absence of fraud, is barred within three years. Slauylitcr c. Cannon, 
189. 

8. Where an action is brought to coml~el a settlement of the estate of an 
intestate in the hands of his administrator. the administrator is a 
trustee of an express trust, and the statute of ilmitations does not 
apply. Gra~l t  v. Ifug7~es, 231. 

9. The statute of limitations does not run, when there is no one i?? csse capa- 
ble of suing. Ibid. 

10. When a claim against an estate is filed ~ i t h  the Clerk, before whom a 
proceeding is commenced, the statute of limitations ceases to run 
against such claim from the time it  was filed. Ifardcn 2;. JIcKin?ron, 
3'78. 

11. Where an administrator files a petition to sell the lands of his intestate 
to make assets, if the debts to be paid hare not been reduced to judg- 
ment, the heirs may plead that  they are  barred by the statute, but when 
the demand has been reduced to judgnlent against the administrator, 
the heir is bound by the judgment unless he can show that  it  was 
obtainecl by collusion and fraud, and is barred by it  from setting up 
any matter which might have been pleaded by the aclministrator as  a 
bar in the suit against him. Speer c. .James, 417. 

12. When the cause of action occurred before the 24th August, 1868, the stat- 
ute of limitation ill force before that time applies. Plripps ?;. Pierce, 
514. 

13. Under the law as  then in force, a grant from the State was presumed 
after an adverse possession of the land for thirty years ; and it  mas not 
necessary that the possession should be continuous, or that  there should 
be connection or pri17ity among the snccessi~~e occupants. This is llow 
altered by The Code, Sec. 139, par. 1. Ibtd. 

14. The action for damages for an injury resulting in death, given by Sec. 
1498 of The Code, must be brought \vithin one year after the death of 
the injured person, or it will be barred. Taljlor 1;. Cranberry Iron Co., 
.525. 

15. The provision of this statute. limiting the time within TT-hich the action 
must be brought, is not a statute of limitations. The statute confers a 
right of action which did not exist before, and it must be strictly com- 
plied with. As there is no saving clause as to the time of bringing the 
action, no explanation as to why it was not brought will arail. Ibid. 

16. Where the tax-payer does not pay his taxes, and the sheriff is forced to 
advance the amount due, in order to settle his tax list, this is not a 
payment of the tax, as  it is not an officious act of the sheriff, and the 
statute of limitations does not run against the debt, when the sheriff is 
authorized by an act of the Legislature to collect unpaid taxes. Jones 
c. -4rrington, 541. 
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17. Where an execution issues on a judgment which has been doclieted more 
than ten years, or when the ten years expires after the issuing, but 
before the sale under the execution, it  conreys no authority to make a 
sale of the land so as to preserve the judgment lien which had attached. 
L u t l e  ?j. L ~ t l e ,  683. 

18. If an execution issues on a judgment more than ten years after the dock- 
eting, but which is not dormant, or to a county in which the judgment 
has never been doclieted, a sale of both real and personal property 
under it  is valid, but the lien o n l ~  relates to the levy. I b i d .  

19. Where a judgment has become dormant, and is more than ten years old. 
no execution can issue on it, unless the creditor gives to the debtor an 
opportunity to set up the statutory bar. I b i d .  

20. So, nhere a judgment was more than ten years old. and no execution had 
issued v-ithin three years, and the creditor issued a notice of a motion 
to issue execution, and the clerk made no order to that effect, but 
issued the execution; I t  t cas  h e l d ,  that a sale thereunder n a s  void. 
I b l d .  

21. A stipulation in the charter of a railroad corporation, that all  claims for 
damages for land talien by the corporation, must be made within two 
years, is a positive statute of limitations, and bars all claims not made 
within that time, when the parties are sui jur is .  R a i l r o a d  v. X c C a s -  
kill, 746. 

22. Where the charter of a railroad comporation provided that if the owner 
did not apply within two years to have the damage assessed, caused by 
the use and occupancy of land taken by the corporation, they should 
forever be barred from reco~~ering said land ; I t  w a s  h e l d ,  that the pre- 
sumption of a conveyance arose from the act of taking possession and 
building the road, and the owner's failure, within the t ~ v o  years, to 
take steps to have his damages ascertained. I b i d .  

23. No presumption of abandonment or of a grant, and no statute of limita- 
tion, runs against a railroad company by the adrerse occupation of any 
of the land condemned or othern-ise obtained by them for the purposes 
of the road. I b i d .  

24. Where administration mas granted in 18.59, and the administrator died in 
1877, and suit on his bond was brought by the administrator d e  bowis 
n o n ,  in 1879 directly after his qualification; I t  w a s  Ileld, that the 
action was not barred by the statute of limitation. G r a n t  v. Rogers .  
75.5. 

25. Qvcere.? ~ ~ h e t h e r  in such case, the present statute of limitation applies, 
or that in force prior to 1868. I b i d .  

26. Under the law as  it  was prior to 1868, the presumption of payment of a 
bond raised by the lapse of ten years after its maturity, mas an arti- 
ficial presumption of fact, raised by the law, to  be acted on by the jury, 
and was not created by any statute. L o n g  v. CZeyq, 773. 

27. This presumption is not one of law, but of fact, and may be rebutted by 
showing that no payment was in fact made, or such other circum- 
stances as  are sufficient in law to remove the presumption. I b i d .  

28. The presumption is founded on the remissness of the creditor in suing, 
and the inference that his reason for not suing is, that the debt has 
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been paid, and where there is a positive inability to sue for a part of 
the ten years, such part should not be counted. I b i d .  

29. So, where a debtor died after the bond was due and the presumption had 
begun to run, and no administration was had on his estate for some 
years ; I t  teas h e l d ,  that the time during which there was no adminis- 
tration must be eliminated, and only the time during which there was 
a person in esse  to sue could be counted in computing the ten years. 
I b i d .  

30. d person. holding possession of land for himself, in 18.58, executed a mort- 
gage, and, in 1859, assigned his equity of redemption to the mortgagee, 
but continued in possession: and the mortgagee sold and conreyed the 
land, in 1872, to a third party, who entered and held possession until 
1878, when this suit was commenced; H e l d ,  l s t ,  That the mortgagor 
became tenant a t  sufferance of the mortgagee, and his possession was 
the possession of the mortgagor and his grantee ; 2nd, That, the defend- 
an t  and those under whom he claims having had actual adverse posses- 
sion, under lrnown and visible metes and bounds of the land in con- 
trol-ersy, with color of title, the action would have been barred, if i t  
had been brought by the  plaintiff"^ grantor, or his heirs, and therefore 
this action, which was brought by the heirs of the grantee, was barred. 
john so?^ v. P r a i r i e ,  753. 

31. The statute barring prosecutions for misdemeanors in two years, has no 
application when the offence is a continuous one. S t a t e  v. L o n g ,  896. 

STATUTORY POWER : 

Where an Act allowed a sheriff to collect unpaid taxes due for preceding 
years, but provided that  the power conferred should be exercised by a 
day certain, fised in the Act, and the sheriff instituted proceedings in 
accordance with the terms of the Act prior to that  day, but by reason 
of the defences put in by the tax payer, the amount of the taxes due 
was not ascertained before the time expired, the sheriff is entitled to 
exercise the statutory power, although the time limited by the Act has 
expired. J o n e s  v. A r r i n y t o n ,  541. 

STOCK LAW: 

1. The fact that the stoclr lam prevails in a territory, is no excuse for inflict- 
ing wilful and wanton injury on stock running a t  large. S t a t e  v. R r i g -  
m a n ,  888. 

2. Where the defence, in an indictment for injury to stoclr, was that the 
stoclr law prevailed where the offence was committed, and the prosecu- 
tor did not Beep his stock up, ~ h i c h  trespassed on the crops of the 
defendant; I t  w a s  h e l d ,  no defence, and on the defendant's own evi- 
dence he was guilty. I b i d .  

3. An indictment and a special verdict thereon for a violation of Sec. 2799 
of The Code, (requiring planters to keep fences around their fields 
during crop time), should contain an averment and finding that there 
was no "navigable stream or deep water course, that  shall be sufficient 
instead of such fence." and that "the lands a re  not situate within the 
limits of a county, township or district where the stock law may be in 
force." S t a t e  v. B l o o d w o r t h ,  918. 
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SUB-LEASE : 
A sub-lessee is estopped to deny the title of the lessor of his assignor, unless 

he is ericted by due process of law, or compelled to yield to a para- 
nlount title, and is let unto possession by a new landlord, and this must 
be done bona fide. P a t e  c. Tzcruer, 47. 

SUBRIISSION : 
While not entirely orderly to take a submission during the trial of another 

action, yet the Court may do so, taking care that no injustice or preju- 
dice is caused thereby to the party on trial. S t a t e  u. H m t e r ,  529. 

SUBROGATION : 
1. Where a guardian conveyed certain property to the sureties upon his 

bond. in trust to "n-ell and truly to pay off his wards," and "save harm- 
less his sureties on his guardian bond," and the wards recorered judg- 
ment against the guardian for the amounts severally due them ; H e l d ,  
that the wards were entitled to h a ~ ~ e  the land so conveyed subjected 
to the satisfaction of their judgments irrespectire of the liability or 
solrency of the sureties. Cooper I;. X i d d l e t o n ,  86. 

2. A surety who pays the debt. is subrogated to all the specific liens and 
securities which the creditor has against the principal debtor. Carle- 
t o n  I;. S i m o n t o n ,  401. 

3. A surety who has to pay the debt, has no equity to follow the specific 
property which the principal debtor p~~rchased  with the borromed 
money. Ib id .  

4. Where the principal debtor borromed a sum of money, which he deposited 
in a bank which soon afterwards became insolvent, and the surety had 
to pay the debt, the surety has no eqnity to enjoin the principal debtor 
from collecting the dividends from the insolvent bank, until he can 
recover a judgment. Ib id .  

3. Three mortgages were executed on the same property, and the money 
obtained from the third, mis  used to discharge the first pro tan to .  
When the third mortgage was executed, the first mortgagee covenanted 
with the third mortgagee, that the third mortgage should hare prefer- 
ence over the unpaid balance on the first:  I t  w a s  he ld ,  that such cove- 
nant did not hare the effect of subrogating the third mortgagee to the 
rights and priorities of the first, except as to the amount still due to 
the first mortgagee. B a n k  2;. X o o r e ,  734. 

6. On a sale of the land, in such case, the proceeds must be applied (1) to 
the payment of the amount remaining due on the first mortgage, the 
third mortgagee being subrogated to his rights: ( 2 )  to the payment 
of the second mortgage; and (3) to the payment of the balance due 
on the third mortgage. Ib id .  

SUBSCRIBIxG WITNESS : 
Where the subscribing witness t o  a bond is dead, evidence of his hand- 

n-riting is admissible to prove the execution of the bond, and it is for 
the jury to say whether or not the bond was executed. Angier a. 
Hozcard,  37. 

SUMMO?JS : 
1. In  actions before a justice of the peace, if on contract, the summons 

should state the amount demanded; if for a tort, i t  should state the 
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amount of damages claimed; and if for the recovery of specific prop- 
erty, the value of the property; and such statement in the summons 
gil-es the justice prima facie jurisdiction. Soville v. Dew, 43. 

2.  h judgment against an infant, who has not been served with process, is 
not void, and will not be set aside to the prejudice of a bona fide pur- 
chaser without notice. Hare v. Hollonzan, 14. 

3. The purpose of the summons is to bring the parties into Court;  the pur- 
~ o s e  of the pleadings is to give jurisdiction of the subject matter of 
litigation and of the parties in that connection. Peoples v. Sorzcood, 
167. 

4. Where it  appears of record that all the defendants were served, and i t  
does not appear that any of them were infants, the judgment is, on its 
face, regular, and if an3 of the defendants wish to set up infancy, it  
must be done b~ a motion in the cause to set aside the judgment for 
irregularity. Bzu-gess v. IC~rbjj,  575. 

1. The objection that one who has been permitted to become a party plaintiff 
upon filing a bond for costs, has not done so, comes too late after the 
supplemental complaint has been filed. H?ig11es v. Hodges, 56. 

2. d supplemental complaint, or answer, is required from new parties only 
when the previous record of the cause does not show how they a r e  
connected with the controversy or interested in its results: but where 
the death of the original party and the relationship of the new parties 
to him are ascertained, there seems to be no necessity for supplemental 
pleadings. Ibzd. 

3. A cause of action which occnrred after an action was instituted, cannot 
be interjected in the pending action by a supplemental complaint, al- 
tho~lgh it  relates to the subject matter of the pending action. Xetcalf 
v. CrwY~i-ze, 447. 

SUPPLEMENTARY PROCEEDINGS : 

1. Where a receiver is appointed in a proceeding supplenlental to esecution, 
he becomes the legal assignee of the property specified in the order, 
subject to the direction of the Court in which the judgment was ren- 
dered, and the judgment debtor is forbidden to interfere in any manner 
with its collection or control. Turner v. Holden, 70. 

2. Proceedings supplementarl- to execution are  in effect an equitable execu- 
tion. So, where after proceedings had been instituted, the judgment 
became barred by the lapse of t ime;  I t  was held, that this did not 
operate to bar the proceeding. Coates v. Willzes, 174. 

3. Where, in proceeding supplen~entary to esecution, it  is alleged that  a 
third person has property of the judgment debtor's, i t  is error to 
restrain such third person from disposing of such property until the 
receiver can bring an action for its recorery, unless such person has 
been made a party to the proceeding. Ibid. 

SURPRISE : 

A party is not entitled to relief on the ground of surprise, when he had the 
advice of counsel in doing the act complained of. Sandlin v. Wood, 490. 
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TAXES : 
1. Where an act allowed a sheriff to collect unpaid taxes due for preceding 

years, but provided that the power conferred should be exercised by a 
day certain, fixed in the act, and the sheriff instituted proceedings in 
accordance with the terms of the act prior to that day, but by reason 
of the defences put in  by the tax payer, the amount of the taxes due 
was not ascertained before the time expired, the sheriff is entitled to 
exercise the statutory power, although the time limited by the act has 
expired. J o t ~ e s  2;. A r r i n g t o n ,  541. 

2. In  a n  action by a sheriff, under authority conferred by a statute, against 
a landlord for certain unpaid taxes, ~vhich it mas the duty of a tenant, 
since dead, to pay, i t  is competent to show by the administrator of such 
tenant, that he had looked 01-er the papers of his intestate and had 
found no receipt for the taxes. I h i d .  

3. TVhere the tax payer does not pay his taxes, and the sheriff is forced to 
advance the amount due, in order to settle his tax list, this is not a pay- 
ment of the tax, as  i t  is not an officious act of the sheriff, and the 
statute of limitations does not run against the debt, when the sheriff 
is authorized by a n  act of the Legislature to collect unpaid taxes. I b i d .  

4. The Constitution requires that all taxes, whether levied for State, county, 
town or township purposes, shall be uniform, and allows no discrimina- 
tion in favor of any class, person or interest, but requires that all 
things possessing value and subject of ownership shall be taxed equally, 
and by uniform rule. P z ~ e t t  2;. Corn'?-s, 709. 

5 .  Therefore, a law which allows a tax on the polls of one color and on 
property owned by persons of the same color, to be applied exclusively 
to the education of children of that color, is unconstitutional. I b i d .  

6. This law also discriminates between the races, by allowing the taxes paid 
by one, to be applied exclusirely to the education of that  color, and is 
therefore in conflict with the last clause of Art. 9, Sec. 2,  of the Con- 
stitution, which is-"there shall be no discrimination in favor of or to 
the prejudice of either race." I b i d .  

7. This does not extend, however, to the law requiring the children of the 
tn70 races to be educated in separate schools when the advantages are  
equal-nor to laws prohibiting marriage between the races. nor are  
such lams opposed to recent amendments of the Constitution of the 
Cnited States. I b i d .  

8. ,4 law which directs the tax raised from the polls and property of white 
persons to be devoted to sustaining schools for white persons, and that 
raised from the polls and property of negroes to be used for the support 
of their schools, is unconstitutional and void. R i g g s b e e  l j .  Durl~arn, 
800. 

9. The collection of a tax will be restrained, when the purpose for which i t  
is to be expended is unconstitutional. I b i d .  

10. While some provisions in a statute may be unconstitutional and void, 
others may remain and be enforced, but the rule does not apply, when 
the constitutional and unconstitutional parts of the statute are con- 
ducive to the same object, and the dislocation of the unconstitutional 
par t  mould so affect its operation, that  the act mould fail in an essen- 
tial part. I b i d .  



TENANTS IN COhIBION : 
Where one tenant in common has been ousted by his co-tenant, who brings 

an action of ejectment to recover the possession, the Superior Court 
has no jurisdiction to order a partition of the land. Leeper v. Neagle, 
338. 

TORT : 
Coverture is no protection to the wife for tort. Lo f t in  v. Crossland, 76. 

TOWNS AND CITIES: 
1. An ordinance of a town, which provides, that for certain offences, the 

offender shall pay not more than fifty dollars, or suffer imprisonment 
not to exceed one month, is void for vagueness and uncertainty. State  
u. Crenshaw, 877. 

2. The charter of the town of Durham, (Private Acts 1874, chap. 110,) does 
not authorize the commissioners to prescribe imprisonment as a pun- 
ishment for a riolation of a town ordinance. I t  only authorizes im- 
prisonment, if the party offending fails to pay the penalty incurred, 
when judgment therefor is obtained against him. Ibid. 

3. Nor does the general statute in relation to "Towns and Cities" authorize 
imprisonment for violation of such ordinance. I t  provides that the 
commissioners of towns mas  enforce their by-laws and regulations, 
and compel the performance of duties imposed, by suitable penalties, 
by which is meant pecuniary penalties, to be paid because of some 
default or violation of law. Ibid. 

4. While i t  is made a misdemeanor to violate a n  ordinance of a town, these 
statutes imply a valid ordinance. I t  is no offence to violate or disre- 
gard a void ordinance. Ibid. 

TRADE-MARK : 
1. I n  a n  action for slander of title to a trade-mark, where the injury corn- 

plained of is not so much the defamatory words, but was occasioned by 
positive acts and threats, by myhich the customers of the plaintiff n-ere 
deterred from trading ~ v i t h  him: I t  %as held, error to non-suit the 
plaintid because the complaint did not set out the actionable words. 
McEltcee v. BTackwcll, 261. 

2. I n  order to support the defence ot another action pending, the two actions 
must be between the same parties. So, where the defendant in one 
suit is the plaintiff in another, in both of which actions the title to the 
same trade-marl; is brought in question, the pleas of another action 
pending will not avail him in an action by the assignee of the defend- 
an t  in the first snit in regard to the title of the same trade-mark. 
B1acku;elZ Co. 2;. KcElwee, 425. 

3. It  seems, that  the name of a town or locality cannot be exclusirely ap- 
propriated as a trade-mark. Ibid. 

TRESPASS : 
An injunction to restrain the defendant from committing trespasses on 

land alleged to belong to the plaintiff, will not be granted, when it is 
apparent from the complaint and affidavits, that the trespasses are  
very trifling. and if continued will not work irreparable injury to the 
pIaintiff. Frink  v. Stewat-t, 481. 
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TRIAL B Y  J U R Y  : 

1. A Court will only correct a mistake in a deed or other written instrument 
upon clear, strong and convincing proof, and it  is error in the Court to 
charge the jury that the plaintiff is entitled to hare the issue found in 
his faror upon a mere preponderance of evidence. E l u  v. E a r l y ,  1. 

2. 111 such case, if the Court should be of opinion that,  in no reasonable view 
of the evidence, is it  sufficient to warrant a verdict establishing the 
mistake, a verdict should be directed for the defendant. I b i d .  

3. In the trial by a Jury of issues arising in equitable matters, the rules of 
equity shonld be followed as  far  as possible. I b i d .  

4. Issues of fact, as distinguished from question of fact, in equitable as well 
as legal actions,  nus st be tried by a jury ; but this does not authorize 
the jury in finding such issues on less evidence than a chancellor ~ o u l d  
find them. I b i d .  

5. Where a reference is by consent, the parties waive the right to have any 
of the issues of fact passed on by a jury. Where the reference is com- 
pulsory, the excepting party has the right to hare all i s s u e s  o f  f a c t  
~rl l ic lz  ar iae on t h e  p lead ings ,  submitted to a jury, but not the questions 
of fact ~vhich arise on exceptions to the findings of fact by the referee. 
Carl- v. A s k e ~ ,  194. 

TRUST : 
1. The intestate of plaintiff executed the following instruments: "The fol- 

lowing notes I leave in trust with my son-in-law, Elias Carr, to be 
equally divided between my daughters, M. H. H., V. V. TT'. and P. D. d., 
after my death," etc., which mas duly proved and registered: I t  %-as 
lreld, that the instrument was, in form and effect, a deed of conveyance, 
operating a t  once, and that it  mas irrevocable. Egertopz v. C a r r ,  645 

2. Such instrument operated to pass a present equitable interest to the de- 
fendant Carr, coupled ~ v i t h  a trust, which can be enforced against him 
when the time for di.r7ision of the fund arrires. I b i d .  

3. The technical rules relating to land, which require a legal estate in the 
trustee, to ?vl~ich the trusts may adhere, do not apply to unendorsed 
notes for money, especially since, under our present system, the equi- 
table owner m u s t  sue on them in his own name. Ib id .  

4. The near relationship of the parties furnishes a sufficient consideration, 
if one was necessary; and acceptance of the trust by the trustee fur- 
nishes a consideration for its enforcement against him. I b i d .  

3. The deed creates an e r e c u t c d ,  a s  distinguished from an ezecu tor l l ,  trust, 
and leaves nothing further to be done, except to distribute the fund 
among the c e s t u i  pice t n t s t .  I b i d .  

6. When the c h a r a c t e r  of the instrument, upon inspection, is left doubtful, 
parol evidence is admissible to show the intention of the maker. I b i d .  

USDERTAKIKG TO SECURE COSTS : 
1. I n  matters of procedure, i t  is always best to strictly follow all statutory 

requirements. I loZly  v. P e r r y ,  30. 

2. Where an nndertalring to secure the costs of the defendant is given in the 
form of a bond, the seal does not defeat its purpose, and it  will be 
treated as  an undertaking under seal. I b i d .  



UNDERTAKING TO SECURE COSTS-Continued. 
3. Where an undertaking under seal to secure the defendant's costs was 

~ r r i t t e n  on the back of the summons, but did not specify the name of 
either the plaintiff or defendant, or the surety, i t  was held to be suffi- 
cient. Ibid. 

UNIVERSITY : 
In  actions under the statute, for damages for negligently causing the death 

of the intestate, if there be no next-of-kin who a re  entitled to the 
recovery under the statute of distributions, the recorery goes to the 
University. Warner v. The Railroad, 280. 

USER : 
1. d street in a town maF become a public highway by the continued use of 

i t  for twenty years. Such use must be adverse and of right, and uot 
by the tacit or express permission of the on-ner. Stelcart v. Frilzk, 487. 

2. In  order to shorn such adrerse user. i t  is necessary to show that the 
public authorities have done some act, such as keeping it  in repair, to 
put the owner upon notice. Ibid. 

3. The mere use ,of a way over land for a long number of years does not con- 
stitute it  a highway, nor does a mere permissire use of it  imply a 
dedication. The use must be adverse to the owner, and a s  of right, 
nlanifested by some appropriate action of the proper public authorities. 
Ibid. 

4. An easement in land may be presumed from long, continnous, and unin- 
terrupted enjoyment, and its abandonment and discontinuance may be 
presumed from noit-user. and obstructions acquiesced in and submitted 
to, without resistance, for a period suficient to raise such presumption. 
This applies to public, as well as p r imte  easements. State v. Long, 896. 

TJSrRT : 
1. If no place is agreed on for the perfornlance of a contract, the lea loci 

contractus governs. If the place of perfornlance is agreed on, lea loci 
solrctionis governs. Xorris G. Ifockadau. 286. 

2. Where a bond mas dated in Sorth Carolina, but had no specified place of 
payment: I t  x a s  l ~ e l d ,  that it  was governed by the usury laws of this 
State, and i t  is inlrnaterial that the pleadings admit that the bond was 
delivered in Tirsinia. Ibid. 

3. If,  in such case, it had appeared that the bond 13-as given for goods pur- 
chased in Virginia, the rule would be different. Ibid. 

4. Qucrrt, whether the contracting parties can agree on a rate of interest, 
legal where the contract is made. but illegal where it  is to be per- 
formed. Ibid. 

VARIANCE : 
1. A4 ~ ~ a r i a n c e  arises where the proofs do not sustain the cause of action 

alleged in the complaint. If i t  is immaterial, i t  will be disregarded : if 
material and misleading, the Court may, in its discretion, allow an 
amendment, upon just terms; but where the evidence relates to a 
cause of action entirely different from that stated in the complaint, i t  
is not a case of variance a t  all, and it  was never intended by The Code 
to allow a plaintiff to prove a cause of action which he has not alleged. 
Willis v. Bronclz, 142. 
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VARIA4xCE-Co?&ti?~~hed. 
2. The evidence introduced by the plaintiff must conform to his proofs. So 

where in his complaint, the plaintiff alleged that he was seized of 
certain lands in fee, and the evidence showed that he was only entitled 
to a life estate, he is not entitled to recover, in this state of the plead- 
ings. Bl-ittain v. DanieTs, 781. 

3. Where the testimony of two witnesses for the State tends to shom- a state 
of facts, in accordance ~ ~ i t h  the charge in the bill of indictment, i t  is 
no ~ ~ a r i a n c e  because a witness for the defendant testifies to facts, 
which, if believed, would make a variance. State v. Xickle, 843. 

4. If an indictment charges that A committed the theft, and B was present 
aiding and abetting, and the proof should be that B committed the 
theft and A was present aiding and abetting, i t  would be no variance, 
and a conviction would be sustained. State v. Pox, 928. 

TERDICT : 
1. The Clerk has no right to take the verdict of a jury in the absence of the 

Judge, unless expressly authorized by the Court to do so. Pet& w. 
Rousseau, 35.5. 

2. Where. withont authority, the Clerk took a verdict in the absence of the 
Judge. which was irresponsive to the issues, the Judge has the power 
to order the jury to retire and find another verdict, they not having 
dispersed, and there being no allegation that  they have been tampered 
with. Ibid. 

3. When there is no error apparent in the record, this Court will not inter- 
fere with the judgment upon speculative reasoning as to how the jury 
arrived a t  their verdict. Williams v. Johnston, 633. 

WANTON : 
1, An illegal act is %canton, when it  is needless for any rightful purpose, 

withont any adequate legal provocation, and manifests a reckless in- 
difference to the rights and interests of another. State v. Brigman, 
888. 

2. To constitute the offence of wantonly and wilfully injuring the personal 
property of another, the act done must be wanton and wilful. Ibid. 

3. When an unlawful act is the result of a preconceived purpose, and not 
the mere impulse of anger, i t  is wilful. Ibid. 

WARRANTY : 
1. A deed containing the following clauses-"To hare  and to hold one-half 

of the said tract of land ; and I, the said P, ( the bargainor), do war- 
rant and defend the said bargained tract of land unto the said W, (the 
bargainee), his heirs and assigns, against the lawful claim of any 
person or persons claiming the same in any manner whateveru-con- 
veys the title to the lands therein described in fee simple to the bar- 
gainee. Bunn v. Wells, 67. 

2. In  an action for a specific recovery of a horse, the defendant pleaded as a 
counter-claim, that the plaintiff sold the horse to the defendant, and, 
a t  the time of sale, warranted that he m7as sound, ~ h i c h  warranty T a s  
false, in consequence of which the defendant had been damaged; Hrld, 
that  the counter-claim arose out of the transaction set out in the com- 
plaint, and was properly pleaded as  a counter-claim. Wilson v. Hughes, 
182. 
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3. Where a clause of warranty is interjected between the words of convey- 
ance and the words of inheritance in a deed, the latter will be con- 
strued so as  to qualify the quantity of the title conreyed, as  well as  
the warranty, and a fee will pass. R i c k s  v. P u l l i a m ,  223. 

WILFUL : 
1. An illegal act is wanton, when it  is needless for any rightful purpose, 

without any adequate legal provocation, and manifests a reckless in- 
difference to the rights and interests of another. S t a t e  v. B r i g m a n ,  
888. 

2. To constitute the offence of wantonly and wilfully injuring the personal 
property of another, the act done must be wanton and wilful. Ib id .  

3. When a n  unlawful act is the result of a preconceived purpose, and not 
the mere impulse of anger. i t  is wilful. I b i d .  

4. The fact  that  the stoclr lam prevails in a territory, is not excuse for 
inflicting wilful and wanton injury on stoclr running a t  large. I b i d .  

5. Where the defence, in an indictment for injury to stock. was that the 
stock law prel-ailed where the offence was committed, and the prose- 
cutor did not keep his stock up, which trespassed on the crops of the 
defendant; I t  w a s  h e l d ,  no defence, and on the defendant's own evi- 
dence he was guilty. I b i d .  

WILL : 
1. The filing of a c a ~ e a t  to the probate of a mill does not prevent the execu- 

tor, upon giving the bonds prescribed by the statute, from proceeding 
in the collection of debts due the testator. The Code, Secs. 2158, 2139, 
2160. H u g h e s  v. H o d g e s ,  56. 

2. The first great rule in the construction of wills is, that  the intention of 
the testator must prevail, provided it  can be effectuated within the 
limits which the law prescribes, and such intention is to be collected 
from the whole instrument. L e e p e r  v. Neagle ,  338. 

3. The provisions of Sec. 2180 of The Code, prescribing that every devise of 
land is construed to be in fee, unless it  shall be plainly intended by the 
will, or some part thereof. that  a less estate is intended, while laying 
down a rule of construction, still leaves the question of the intention 
of the testator open for construction, and where there is a particular, 
and a general paramount interest apparent in the same will, and they 
clash, the general interest must prevail. I b i d .  

4. Where a will devised to A the "north end of the house, tile norm kitchen, 
and what she needs of the smoke-house and lumber-house, and as much 
land as  she can work her hands on," and the same will devised the 
same land to B ;  I t  t ons  I ~ e l d ,  that  A only took a life estate, and B the 
remainder in fee. I b i d .  

5. Such devise to A, standing alone, m~ould have conveyed the fee. Ib id .  

6. Where expenses are  incurred by an executor in carrying out directions 
contained in a will, they stand on the same footing as  the expenses of 
administering the estate, and must be paid out of the assets, before 
legacies. E d w a r d s  z;. L o v e ,  365. 

7. Where a will directed the executors to employ the plaintiff a s  agent to 
sell certain lands of the testator, and in obedience to such directions, 
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WILL-Co?ztinued. 
the executors entered into a contract under seal with the plaintiff, 
I t  was 7belr1, that the executors were personally liable on the contract, 
but as it  n a s  entered into under the directions of the will, and the 
services rendered were for the benefit of the estate, payment might 
also be coerced out of the assets of the estate. Did.  

8. In  such case, under our former practice, the plaintiff' would have had to 
sue the executors on their indiridual liability in an action a t  law, and 
to enforce the liability of the estate, he would have had to go into a 
Conrt of Equity, but since the adoption of the Code system, both 
reliefs may be administered in one action. Did.  

9. Where the executor dies, the nest-of-kin, in the order named in the stat- 
ute, or his appomtee, is entitled to administration m-ith the will an- 
nesed, in preference to the highest creditor. Little c. Berru, 433. 

10. Where a testator devised land to one of his sons, prorided he should 
maintain his mother comfortably during her life, the snpport of the 
mother is a charge upon the rents and profits of the land, and not a 
condition, the non-observance of which will defeat the devise. Xisen-  
heinzer. ti. Xiffo~ cZ, 592. 

11. Where, in such case, upon the death of the devisee, the person who mas 
to be supported was taken charge of by the plaintiff, who used all the 
rents and profits of the land for that purpose: I t  mms Tleld, that the 
plaintiff could make no further claim on the land, under the will. Ibid. 

12. By his will the testator bequeathed as  follons: "I hereby gire, remise 
and leave to my brother W. J. H., all claims and demands of w h a t e ~ ~ e r  
Bind I may have, against him a t  my death;" Held, that this bequest 
did not embrace two notes which were found among the testator's 
papers a t  his death, executed by G. W. W., payable to W. J. H., and 
not endorsed. I l o l l ~  v. H o l l ~ ,  670. 

13. Another clause of the will was as  follows : "I give and devise my Willow 
Branch farm and fishery ' - to my nephew T. D. H., his heirs 
and assigns." The testator before his death leased the fishery by 
articles inter pnrtes to J. W. and J .  M., for two years, with a right to 
the lessees to continue the lease for fire years, they agreeing to pay 
an annual rent of $.500--the payments to be made 1st of June of each 
year. S o  separate bond was taken for the rent of each year:  Held, 
that the rent which became due after the death of the testator followed 
the reversion to the devisee. H o 7 l ~  G.  HolT?j, 670. 

14. Where, upon a n  issue of devisavit vel non, the jury found a certain script 
to be the will, and the Judge ordered that  the finding of the jury, 
together with a copy of the judgment, should be certified to the Clerk 
of the Superior Court, in order that  he might proceed, etc.; I t  was 
7le7r1, to be informal. In such case, the probate is in the verdict, and 
the judgment so declaring, should direct the remission of the tran- 
script in which the script is contained, with the original script, if 
among the papers. to the end that they may be recorded and filed, and 
other necessary proceedings had. Brgan v. 3!forinq, 687. 

16. A receiver cannot be appointed in a proceeding to establish a will. Ih id .  

WITNESS : 
1. The evidence for the purpose of refreshing the recollection of a witness, 

comes within the general rule that, "the best evidence the case admits 
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of must be produced," therefore. a witness will not be allowed to re- 
fresh his memory by referring to copies of deeds executed by him when 
the originals may be had. Jones  o. Jones ,  111. 

2. Copies of instruments on the books of the register of deeds are  not the 
best evidence to refresh the memory of the maker of the instrument. 
Ib id .  

3. The party introducing a witness, endorses his general credit, and will not 
be allowed to impeach his general moral character, but he may show 
that  the facts are  different from those testified to by the witness, and 
i t  seems  that this rule applies when one party put his adversary on the 
stand. McDonald v. Carson. 497. 

4. Where a witness, to prore that a certain letter was in the handwriting of 
the defendant, testified that he had often seen the defendant write, 
and knew his handwriting, he is competent to express an opinion as to 
whether the letter in controrersy Tvas w i t t e n  by the defendant. S t a t e  
v. Gau, 814. 

5 .  In  all cases, questions tending to disparage or disgrace a witness, may be 
aslred, prorided  the^ a re  limited to particular acts, but even then, 

when it is apparent to the Court, that they are  put merely for the pur- 
pose of annoying or harassing the ~ ~ ~ i t n e s s ,  the trial Judge may in his 
discretion, refuse to compel him to answer, but such refusal is a legiti- 
mate subject of comment before the jury. Ibrd. 

6.  Where a witness was asked, with a view to discredit him, whether he had 
ever had sexual intercourse n7ith any mToman except his wife, since hiq 
marriaqe; I t  w a s  he ld ,  that the question was too general and ~ v a s  not 
allowable in this form, and that it was not error to refuse to compel 
the witness to answer it. Ibid.  

7. By The Code, Sec. 1353, the husband or ~v i fe  of the defendant is a com- 
petent witness for t h e  dcfe?zdarlt,  in all criminal actions or proceed- 
ings. S t a t e  v. I3arbiso?%, 88.5. 

8. By Sec. 13.54, neither husband nor wife is competent or compellable to 
give e~~idence  against  the other in any criminal proceeding. Ibrd. 

9. When t ~ o  a re  indicted in the same bill for an affray and mutual assaults 
on each other, the ~ a i f e  of neither is a competent witness for the State 
or for the other defendant. Ib id .  

10. Whether or not a witness is an expert, is a question of fact to be decided 
by the Court, and its finding is conclusive, and not subject to review. 
S t a t e  v. Cole, 958. 

11. An expert may be aslred his opinion, based upon evidence already offered, 
if the jury shall believe such evidence. Such opinion must not be the 
positive opinion of the expert, founded upon his own observation and 
the testimony of others, but must be  holly contingent upon the facts. 
as  the jury shall find them to be. Ib id .  

12. A question is improper and should not be allowed to be aslred, which calls 
for matter of opinion and argument, rather than that of fact. s t a t e  
v. S t a r m s ,  973. 

13. So, where a witness was impeached, and the impeaching witness testified 
that the impeached witness had been accused of larceny, and had run 
away, i t  is incompetent to ask whether it was not impossible for one in 
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the station in life of the impeached witness to give bail, with a view of 
showing that the witness ran aFay only to escape imprisonment. Ibid. 

14. Permission to re-call and re-examine a witness, is entirely a matter of 
discretion, and cannot be assigned as  error. State v. Gooch, 987. 

WRIT O F  ASSISTANCE : 
1. A writ of Assistance is in the nature of an equitable habere facias posses- 

sio?tenz, and only issues out of Courts of Equity, when land has been 
sold under decree, and the terre-tenamt refuses to gire possession to 
the purchaser. Kwight v. Houghtalling, 408. 

2. The writ is never granted except when the case is clear, and notice has 
been given to the person in possession of the land. Ibid. 

3. All that  is required to obtain the writ, as  against the parties and those 
claiming under them by conveyance made pendente lite, is to show a 
presentation of the deed, and a demand for the possession, and a 
refusal. The demand for possession is in all  cases necessary, but the 
presentation of the deed may be waived by the conduct of the person 
in possession. Ibid. 


