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ERRATA.  

Mr Justice Merrimon, haling been of counsel, took no part in the decision of 
Byme, Administrator, v. Badger, page 706, or in University v. The Bank, page 651. 

Page 21, line 15, from the bottom, for l '  two-thirds " read "two-fifths." 
Page 102, line 4, from the bottom, for L'reversion" read lLremainder." 
Page 101, line 2, from the bottom, for " Martha" read " Alarg," and for ' I  Suttle" 

read '' Hal . ) '  
Page 117, line 15, from bottom, for l i  ten " read "one." 
Page 119, line 5, of the opinion, for  " $1270 " read "$1276." 
Page 120, in paragraph 3, for " s1270" read "$1276." 
Page 147, in line 2, from top, for "b)  " read "of." 
Page 460, in line 2, from the top, for "compliance " read 'Lacceptance." 
Page 548, in the line next to  the last, in paragraph 2, after the  word "plaintiff" 

insert the word "as." 
Page 549, line 29, for "irregular" read 'Lsingular.l' 
Page 549, line 7, from the bottom, for L L  proper" read .'purpose." 
Page 550, in line 9. from the bottom, for "explained " read "expressed." 
Page 552, line 11, for "resist " read " insiqt." 
Page 644, line 14, for section " 596" read section "550." 
Page 619, line 5, for l 1  involved " read " in7 oked." 
Paqe 507, last line, for violate " read " vit~ate." 
Page 733, line 4, of the head nola, for "when " read "before." 
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CAMILLA GRUBER, b j  her next friend S. E. F. GRCBER r. TH1. 1: ISJ-I- 
IhGTON -4XD ,JilMESVILLE RAI1,ROAD COMPAXT 

1. Where the case on appeal, made out by the presiding judge, uses the ~~orc!:; 
"Bond fixed at  $26, bond given," it was held a wairer of the statutorj- require- 
ment that the surety to  the undertaking on appeal must justifj. 

3. Where the approval of an unjustified bond is the act of the clerk, there is no  
waiver, unless the appellee is present, or afterwards assents. 

3. Where the owners of a stenmboat proxided a pass-way which I n s  exposed to 
escapinq steam, and a passenger -as injured in c o n q u e n c e  bg the escnpinq 
steam; Held that the owners were liable. 

4. It seems, that where by its charter, a corporation Tyas empowered to cut and 
manufacture lumber and to ship the same to marliet, it  can, in providing 
means of transportation for its own products, as incidental to its own busi- 
cess, carry the goods of others and passengers. 

.5. I t  is no defence to an action of tort, that the tort complained of resulted from 
an act which was xltra viq-es. So, where a corporation undertook to  carry 
passengers, one of whom mas injured by the negligence of the corporation, 
it was immaterial to inquire in an action for damages on account of such neg- 
ligence, whether the corporation had the power under its charter to carry 
passengers, or not. 

(Halacock v. Bramlett, 85 N .  C., 393; Harshaw v. McDo~cell, 89 N. C., 181, cited and 
. approved. iTfcMillan v. @je, 90 N. C., 11, distinguished). 
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CIVIL ACTIOK tried at Spring Term, 1883, of MARTIX Supe- 
rior Court, before Ehepherd, J. 

The appellant, a corporation formed tmder an act of the Gen- 
eral Assembly for the purpose of cutting and foiv-aiding to mar- 
ket timber growing upon lands ia  certain specified cotulties, a id  
with authority to construct and operate a railroad through said 
lands between the ton-11s of Washington a id  Jamesrille on the 
Roanoke river, in fi~rthei-ance of tlre objects of Its organization 
had employed steamel-s to rtlll, as conln~on carriers of persons 
and fi-eight, between its last imned terminus and the t o ~ ~ ~ 1  of 
Elizabeth City, touching at Edenton on their way. I11 October, 
1881, the plaintiff, a11 infant of tender pears, with her parenth 
a i d  under their care, took passage from Elizabeth City to Edenl 
toll on the Juniata, one of the two steamers constituting the 
line. The boat arrived at Edenton, and, n hen the gang-wax 
plank to the n-harf mas annoiulcecl clear for passengers to go out, 
the plaintiff, passing along the way to the wharf, was struck by a 
jet of steam or hot water issuing with great force from the con- 
denser in the engine-room thi-ongh an unclosed door, a i d  falling 
upon the gang-way where the plaintiff and others were, from 
d i c h  she was scalded a i d  badly injured. The action is to 
recover damages in coillpeilsation therefor. 

Several issues were submitted to the jury which, omitting need- 
less verbiage, vith the responses, so f ' a  as thq- pertain to the 
appellailt's liability, were as follows : 

I. Was appellant, the railroad company, the proprietor of the 
~teanier on which the iiljui? occurred, and mas she engaged in 
conveying passengers and freight between Jamesville and Eliza- 
beth City ? Answel-Yes. 

11. Did the appellant receive the plaintiff as a passenger on 
said boat at Elizabeth City for conveying to Edenton? Answer- 
Yes. 

111. Did the said company so negligently and unskillfdly 
conduct themselves in the management of said boat as to injure 
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the person of the plaintiff by the escaping steani or water? 
Answer-Yes. 

IT. Did the plaintiff contribute to the injury smtained 
thereby? Answer-No. 

The answer to the other issue mas but in an assessment of 
damages. 

The only exceptions, sho.uvn by the recod to have been taken, 
were to the refusal of the court to give these  instruction^: 

I. If, as the evidence discloses, the injury was caused by 
defective inachinery and not by the negligelice of the agents and 
officers of the company, the plaintiff was not entitled to recover, 
and that, 

11. Taking the fk t s  to be as testified to by the witnehses, the 
company had incurred no liability to the plaintiff. 

There was judgment for the plaintiff, and the defendant 
appealed. 

The defendant moved in the Supreme Court to dimiss die 
appeal on the ground that the undertaking was defective. 

Mr. CJeorge H. Brown, Jr., for the plaintiff. 
Mr. James E. Moorc, for the defendant. 

SMITH, C. J., after stating the above: The motion to dibnlihs 
the appeal for want of a justification of the sufficiency of the 
sureties to the undertaking filed must be denied. 

The case settled by the presiding judge with cons en^ of' parties 
on September 14th, 1883, and bearing his signature, contailis 
these words : 

Judgment-appeal by railroad company-bond fixed at twenty- 
five dollars-bond given-notice waived-by consent defenclaiit 
given 30 days to serve statement of case. 

The undertaking had been executed early in July preceding, 
and consequently has been accepted in its present forni. We 
interpret the language of the judge, as importing that the under- 
taking was proposed to be entered into with the named snreties 
in court, a i d  no objection to their sufficiency then made. 
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The subsequent execution of the instrument in accordance with 
the appellant's offer, and the acquiescence of the appellee therein, 
must be deemed a waiver of thc statutory requirements in this 
regard. 

I n  Hcmcock v. B~mdet t ,  55 3. C., 393, the case made out 
by the judge contained worJs esqentially the same, "filed and 
approved," ancl vere held to ilidicnte a tender and acceptance in 
opea court to which the appellee, having theu made 110 objectiorz, 
conlcl not be heard to malie it in this court. 

To the 9ame effect is Hn~shazu v. L71cDozcell, 89 K. C., 181. 
The ruling, in ,lfc,~fiIkcoa v. Sye, 90 N. C., 11, is not repug- 

nant to these cases, since the filing ancl approving is there the act 
of the clerk and appears in his ce;.tifica!e, it not being shown that 
the appellze x a s  presenb, or ever as~ented. 

I t  iq to be observed that the instructiond aakecl, n ere entirely 
inappropriate in the form of diredona to the jury, for they were 
not pertineat to a 5ingle inquiry before them. The jury nere to 
find the fact.; in rebponse to the mm-al issnes, and not the law 
arising upon the fiadiags. I t  mas the province of the court to 
determine, xhen the fikts  ere thus ascertained, whether the 
company was responsible for the nrong clone, or, in other words, 
whether the plaintiff was entitled to judgment for the damages 
she had sustained. 

But assuming the intent of the prayer to hare been to present 
to the court the alleged repugnancy of the proofs to the aver- 
ments in the complaint, a7 to the manner in ~ ~ h i c h  the injury mas 
inflicted, the refusal of the court was entirely correct. 

I f  the machinery was defective and unsafe, it is not less true, 
that there TT-as that want of watchfulness and care on the part of 
the employ&, by which the injury might have been avoided. 
The steam was seen previously to have issued; a pass-way out 
was provided which vas  exposed to it, and the door was left open, 
through which it was permitted to pass and smite those who were 
there passing. I f  this be so, there m-aq great culpability on the 
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part of the employ& and the damage directly resulted from their 
carelessness and inattention in not providing against it. 

The second instruction points to no specifically assigned error 
and to give it any significance, we must suppose it was predicated 
upon the proposition that the company's undertaking :he business 
of common carriers by water is outside the scope of its corporate 
powers-ultra vires-so that in that capacity, it mould not render 
itself liable to persons or for property conveyed in its steamers. 

Pi is somewhat questionable whether there has been in this 
respect such a departure from the purpose of the orgmization, as 
to make the establishment of the line of water commuilication as 
a further means of r-aching a market, an exercise of power not 
-\vithiu the operation of the principle intended to be expressed in 
those words. 

By the words of the charter tllc company was authorized "to 
cut and manufacture lulnbei- and ship the  same to market," (Acts 
1868-'9, chapter 37), and in providing this means of transporta- 
ti011 for its own forest proclnctio?ls to a market it may, perhaps 
as incidental to its ovn busine;~, carry the goods of others, and 
passengers. 

In  Xouth Wccles R u i l w q  C70nyany V. Reclnzond, 10 C'. B. (IS. 
S.), 675, a contract made by a company whose railway terminated 
at Milford Raven, with another for steam-vessels to run from 
that point to Ireland, was held no: to be ultra vires and that 
the defendant having provided an unseaworthy vessel m-as liable 
in damages, Erle, C. J., rernarliiag, "so far from a contract by 
this conlpany to facilitate the forwarding of passengers and goods 
to Ireland being illegal, I rather gather that the legislature con- 
templated and intended that a milmay terminating at Milford 
Haven should forward traffic to and from Ireland, and therefore 
this contract would be entirely within the scope and object of the 
company's incorporation and extension." 

BLI~ if it is conceded that the line of steamers was not within 
the contemplation of the charter and mas unwarranted by it, it 
by no means follows that upon the wrongful assumption of the 
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busine3s of common carriers, it can be conducted without incur- 
ring the obligations for safe transportation which belong to the 
exercise of those functions. I t  can be no defence to the company 
which undertakes to receive and carry persons for hire, that they 
had no legal right so to do, when charged with responsibility for 
wrong6 coming to those who coniniit their personal safety to the 
agents of the company, and who suffer from their negligence and 
misconduct. 

"Herein " ren~arks a late writer, " consists a great distinction 
between tortious and contractual liability for acts ultra vires. I t  
is no defence to legal proceedings in tort, that the torts were ultra 
uires. I f  the torts have beep done by the corporation, or by 
their direction, they are liable for the result, however much in 
excess of their powers, such torts may be." Green's Brice's TJltra 
T%es, 265. 

I11 Merchants' Bank v. 8tate Bank, 10 Wall 604 (645), the 
court say : " Corporations are liable for every wrong of which 
they are guilty and in such cases the cloctrine of ultra vires has 
no application." 

((A corporatioll will be held to 'espond in a civil action at the 
stlit of an injured party for every grade and description of forci- 
ble, malicious or negligent tort or wrong which it commits, how- 
ever foreign to its nature or beyond its granted powers, the wrong- 
ful transaction or act may be." Green's Brice's 7Jltra Vi~es, 241, 
note; Railroad Co. v. &huyler, 34 N. Y., 30. 

I t  is needless to pursue the subject further. The instr~~ction 
was properly withheld and the proposition not acted on. 

There is no error and the judgment is affirmed. 
No error. Affirmed. 
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WINBORN 21. BYXD. 

Appeal- Cyertiomr i-Duties of Cozmsel. 

1. Where the appellant's counsel told him that he (the couusel) would do every- 
thing necessary towards perfecting his appeal, but the counsel failed to file 
a proper appeal bond ; Held, no ground for a certiorari. 

2. I1 an appellant fails to perfect his appeal, either by his own negligence, or thati 
of his agent, he loses it nbsolutely. 

3. In  this class of cases, the appellant is only entitled to the writ of ce1'tiora?4 as 
a substitute for an appeal, where he has lost his appeal by no act or neglect 
of his own, or of his agent, but by the error or neglect of the Court or its 
officers, or by the contrivance of the appellee or his agent, or by their acts or 
declarations, reasonably calculated to  mislead, or where by some insurmount- 
able obstacle, he is prevcntcd from perfecting his appeal. 

4. I t  is immaterial that it was the appellant's counsel who neglected te  file a proper 
appeal bond, as  it was not his duty as counsel to do so. 

3. li seems, that any neglect by an attorney c ~ f  his cluties as counsel, will entitle 
n party to relief. 

(Davis v. LWu~.s7~all, 2 Hawks 5Y. ; Baker r. Halstead, Busb. 41; 1McC'onnelE v. CaliEtcdl, 
ti Jones 469 ; Qriel v. Vermn ,  65 N. C. 76 ; Prancks v.  sti it tor^, 86 N. C. 78 ; Ceer 
v.  ream^, 88 N .  C .  197 ; ElTiottt c. Rolliclay, 3 Dev. 377, cited and npproved). 

This was :t petition for 3 writ of certiorari as n substitute 
for an appeal. 

The facts are fully stated in the opinion. 

X r .  h?. B. 2'eeble.s for the plaintiff. 
No counsel for the defendant. 

MERBIMON, J. The plaiuti3 obtained judgment against the 
tlefendailt at the Spring Term of 1883 of the Superior Court of 
the county of HERTFORD, and the defendant appealed to this 
court. 

At the February terh~ of 1884 of this court, the appellee in 
that appeal moved to dismiss the same upon the ground that the 
~mdertaking upon appeal had not been justified. The motion 
was allowed and the appeal dismissed, 
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Thi- is an application for the writ of c d i o r a r i  to b r i q  11p the 
C ~ L W  ancl have it heard as nporl the oppea! thus dismissed. 
Granting that there ~ r a s  reasonable cauw fo:. the appeal, lost as 
:~bove indicated, the petitioner fails io itate and shov\ such 
grounds for his application as entitle him to the writ as prayed 
fbr in his petiti'on. 

I+ appears that he tcolr the appcrl, bl:* did not give the uader- 
tcliing req~lired bj- Ian-; that i i i q  ccnn-el iilfor~lled hilii, in reply 
to hi* inquiry, that he n e d  no' rc-l-ii:~ longer at  the court 
on acooiuit of hit wit, or give hi ep:jxl any further attention, 
that he, the connsel, ( ( T T W I J ~ ~  (lo d l  illat n-as necessary further to 
h: done in the premise3, a:d zez L1mt h i 3  case was prope~.iy car- 
r i d  ro the Supreme eour&," c d  ';::.+, relying spon his coun,el to 
pzrfect the appeal he g:!vz i: no ?(~rAe; attention. Ri. couasel 
gtve the unclertakiq upon a p p A  fi:. the sum of mo~ley de~ig-  
m+ed by tile court, in: lie le-lw:zd +(I jabt ie  the w n c  a- 

.A + to ~.equi~ed by the . B ~ I L ~ L .  

The 3a~r  require- -he appellant in all cases to pcrfect his gppeal 
in the way i+ prcwibe., a d  if he i'ailq to do co by rcaion of hi. 
o\\ 11 neglect or that oiC Ill3 agent, he lose.. it abdute ly .  Mere 
iporanee of tho  legal rcqrirements in executing or filing the 
i~iidertaliing upon nppeel n 21 not excw e rind entitlc him to t l s  
writ of cz i . t iomr i ;  nor nil1 he he entitleJ to it, if he relie* 
npon the promiqe of a thid party, a? h is  coun-e! or agent, to 
p2rfect :he appeal, and t l l r ~ ~ g h  forgetfulneqs, such couilsel or 
:ige:lt failq to do qo n-i:!lia the time, or in the Tray prescribed by 
I .  H e  is p r e ~ ~ m e d  to licow th. law, m d  must inform him- 
d i )  in respect to w113t it re&ire> \)S him, and 113 must he reepon- 
iible for ille xb, o:. :he failure to act, in proper cakes and respects, 
of hi, agent;. He, and they as neil, innst be diligent and care- 
fill in complying v i th  the requirements of the law; it mill not 
cscuqe or help :he slothful, the careless a d  negligent litigant; 
lie qleepq upon his rights, forgets and neglects his duties at hi< 
peril. R e  must faithfully do what the law requires of him, a d  
it will :loL excuqe his neglect or that of hi3 a p t .  
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I n  cases like that before us, it is onlj- where the appellant fails 
to perfect his appeal by reason of some error or improper act of 
the court, or the neglect or omission of the clerk of the conrt, or 
the contrivance of the appellee or his agent, or some act done or 
bomething said by them reasonabiy calc~~lated to mislead the 
appellant, or some interposing obstacle beyond his control or 
power to avert it, that he keconies entitled to the writ of cer- 
tiorari; to bring up his case for re~iew and the correction of 
errors assigned. R e  becomes elltitled to this writ, because, by 
lio a& or neglect of his own, but by the cleclarations, or the act, 
or the failure to ad ,  of some person not his agent, on wlloni he 
had the right to rely, or hy whoin he is governed, or the iuterpo- 
sition of some obstacle he conlcl not control or avert, he has 
fiilecl to do, or been prevend-cd froin cloiug what is required of him 
by the law in perfecting his appcrd. Elliott v. Holiday, 3 Dev. 
377 ; Davis v. ,$fizrslzall, 2 ESaml:a 59; BaEw v. flalstend, Bwb. 
41 ; NcCbnnell v. Cakhoel{ 6 Jone; 469; @ I d ' s  Code, 325- 
327, and cases therc cited. 

The case is not altered by the fact that it was the counsel of 
the appellant who engaged to perfect the appeal. I11 that respect 
he was not counsel, nor was it any part, of his duty as counsel to 
clo so-he was s;mply the agent of the appellant for that purpose. 
He had not fk~iled or misled his cliei~t as to anything he said, or 
did, or ought to hzve doi~e as counsel; if his duty as counsel required 
that he shoulcl do something that he failed to do, to the prejudice 
of his client, it might be, in sooie cases, that such failure would 
be cause for relief like that sought in this application. This is 
so, because the counsel has the legal right to conduct cases and 
matters in courts of justice, and their cliellts may with the sanc- 
tion of the law, to some extent, rely npon the111 to do what in 
the course of their duties as counsel they ought to do. Hence, 
where a litigant had employed counsel to enter his pleas in 
an action, and the counsel had failed to do so, this was held to 
be surprise, and the failure of the client to see that his pleas were 
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entered, was held to be excusable neglect. Griel v. Vernon, 65 
N. C. R. 76 ; Francb  v. #utton, 86 IS. C. R. 78 ; Geer v. 
Reams, 88 N. C. R. 197. 

This case is one of  lai in, inexcusable neglect in the eye of the 
law, and the application must be deuied and the petition dis- 
missed. I t  is so ordered. 

W. J. BURNETT, Adm'r, v. JANE IT. SAVAGE, Ex'trix. 

Evidence- Code, section 590. 

Where tm executor or administrator is examined in his own behalf, concerning a 
transaction or conversation with his decedent, the other party to the action is 
competent to  testify concerning the same transsctiou or communication. 

(Ffaukins T. Carpenter, 85 N. C., 488, and J11(773721/ V. Ray, 73 N. C., 588, cited and 
approved). 

This was a civil action tried before Gilmer, Judge, a id  a jury 
at  Spring Term, 1883, of EDGECOMBE Superior Court. 

The action was brought by the plaintiff to recover the value 
of his services rendered the defendant's testatrix for several years 
preceding her death in managing her farm, &c. 

The plaintiff introduced evidence to show that he had rendered 
her such service, in the general supervision and nianagement of 
her farm; and that the said farm had been managed previous to 
his undertaking the management by John Savage, a grandson of 
the testatrix, who was paid by her three hundred dollars a year 
fbr his services, and that the service rendered by the plaintiff was 
worth as much as that rendered by the said Johil Savage. 

The defendant then introduced witnesses who testified that 
plaintiff's services were not worth as much as claimed by him. 
The defendant then took the staid and gave evidence in her own 
behalf i11 substance as follows : 
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BURNETT 2'. SAVAGE. 

That she had often heard plaintiff say that he mas going and 
had gone to his grandmother's (the defendant's testatrix), to live 
with her as long as she lived; that she had heard her testatrix, 
tell the plaintiff to do small services about the place, that she 
was supporting him and his family, a id  feeding his horse, and 
that he would not do anything for her; and that she had heard 
her testatrix say often at other times when the plaintiff was not 
present, that the plaintiff's services were \vorth nothing, and that 
she had not agreed to pay him anything. 

The plaintiff then offered himself as a witness and mas requested 
by his counsel to state the terms of his contract with the defend- 
ant's testatrix and everything connected with their tmnsactions in 
the matter. The defendant objected io the plaintiff's giving such 
testimony, but the court overruled the objection, and the plaintiff 
testified that the testatrix told him when he first went to her 
place, that she would pay him what his services were worth ; that 
she would pay him for what she could hire another man. 

To the admission of this evidence the defendant, excepted. 
The exception was overruled and the defendant appealed. 

Xessrs. Hccyu~ood & Haywood, R. B. Peebles, J. L. Bridgem, 
Jr., and Bossey Battle, for the plaintiff. 

Xessrs. Pruden & Tknn, for the defendant. 

ASHE, J., after stating the case : The only question presented 
by the record is, dicl his Honor commit an error in admitting the 
evidence given by the plaintiff and excepted to by the defendant. 
We are of the opinion he did not. I t  is provided by section 590 
of The Code that a party to a suit interested in the snit shall not 
be examined as a witness in his own behalf against the executor 
of a deceased person, concerning a personal transaction or com- 
munication between the witness and the deceased person. But 
to this there is an exception, when the executor is examined in 
his own behalf concerning the same transaction or communica- 
tion. I n  such a case the defendant opened the door by his own 
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evidence as to such transaction; the matter is set at large and the 
plaintiff's contradictory testimony becomes competent. Hawki1zs 
v. Carpenter, 55 N. C., 482; Murphy v. Ray, 73 N. C., 588. 

The ruling of the court below was so inanifestly correct as not 
to admit of a doubt. There is no error. 

The judgment of the superior co~art is affirmed. 
No error. Affirmed. 

J. D. SIMMONS and NANCY E. SLMlMONS, Guardians, v. E. L. MANN. 

New Trial for ATewly Discovered Evide.izce-I~sue,~-_Fui(Ience- 
Frccud-Dure.ss. 

1. The Supreme Court will grant a new trial for n m l p  discovered evidence. where 
it is clear that substantial injustice has been done upon the trittl below because 
of unaroidable failure to  produce the eridence there, and where i t  is probable 
mother trial will enable the riqht to prevail; but iL will never be granted 
where the newly d~scovered evidence is merely cumulative or corroborative 
of the testimony offered on the former trial. 

2. I t  is the duty of litigants to eliminate and tender such issues as they consider 
essential to present the merits of the aclion, before the trial begins; aftw the 
trial the objection that possibie issues were not made eomes too late. 

3. The contents of a letter written to the plaintiff by his agent and borne by the 
defendant, but of which he F a s  ignorant, are not competent evidence ou the 
trial though they may be material to the issue. 

4. The mere threat to  employ force, or procure the arrest of the obligor in a bond 
if he refused to  accept Confederate money in payment unaccompanied by any 
attempt to put the threat into execution, is not frauduleut per ae. 

3. The fiimple act of a guardian receivinq Confederate moue1 on debt due the 
estate of his wards in the year 1863, was not fraudulent, or the evidence of 
fraud as to  them. 

6. Duress was the only issue raised by the record in this aclion, and i l  was prop- 
erly submitted to  the jury, 

(Houston v. Smith, 6 Ire. Eq. 254 ; Dphe v. Patlon, 8 Ire. Eq. 295 ; Dyche v. Patton, 
3 Jones Eq. 338 ; Henry v. Smth,  78 N. C. R. 27 ; Cannon v. Dillenger, 90 N. C .  
R, 326 ; Kzdder v. McIlhenny, 81 N. C. R. 123 ; Xoore v. Hill, 85 N. C .  R. 218 ; 
Btexander v. Robinson, Id.  275 ; State v. Shields, 90 N. C. R. 687, cited and 
ttpproved). 
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CIVIL ACTIOK, tried at Spring Term, 1880, of HPDE Superior 
Court before Grazies, J. 

The plaintiff brought this action to recover the money alleged 
to be due upon a single bond, executed by the defendant to the 
plaintiff, Joseph D. Simmons, guardian for t:vo infant wards, 
d a t d  the 10th day of February, 1880, for the sunl of $422.18. 

The defendant admitted the execution of the bond, but alleged 
that he paid on account of the w n r  the sun1 of $500, and on the 
7th day of July, 1863, took from the obligee therein his receipt 
in writing for that qum to be credited on the bond. 

Thc plaintif-f, Joseph D., alleged that the defendant, if he paid 
any money at all as alleged by him, paid only "Confederate 
money" to his agent, John K. Donnell, and procured the receipt 
mentioiiecl from him lo:' clzcress. R e  alleged in his complaint, 
i h a ~  in Jane, 1863, the defendant "ihreatenecl that if said Sim- 
monr did not receive p a p a l t  in Confederate money, that he 
wodd report him to the T a r  Department in Richmond, said 
Mann then being a member of the Legi&ture, and as said Sirn- 
mons believed, having power to cause his arrest and have him 
carried to Richmond; afterwards, during the month of July, 
1863, in colisequence of stid threats, and fearing that Manu 
would have him arrested and carried off, he signed a receipt for 
five hundrrd dollars ($300.00) as part payment of caid note due 
said ~vards, Jlann telling him that he had made the same all right 
with Judge Donne11 at Raleigh; but whether said sun1 of $500 
was ever received by Judge Donnell for him, he did not know 
with certainty, he having written Judge Donne11 to exercise his 
judgment in receiving it." 

I t  appeared that the said Joseph D., at the times mentioned, 
resided in the county of Hyde, and that the late Judge Donnell, 
then residing at Raleigh, was his agent and adviser; and on the 
8th of July, 1863, wrote him a letter from Raleigh, which was 
carried by the defendant and delivered to the said Joseph I). st 
his home in Hyde county. It did not appear otherwise than by 
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it that the defendant had any linomledge of the contents of the 
letter, or on what account or subject it was written. This letter 
\\-as dated at Raleigh July sth,  1863, and the material parts of 
it are in these words : "Dear Sir: I received yonrs hy Mr. Mann. 
T o u r  instructions did not allow me to receive his $500 as a pay- 
ment on your note against him. " " " * H e  requested as 
a favor to leave the $500, however, which is left with Mr. Jones, 
bubject to y o u  order, if you shall think proper to receive it : 
otherwise to his order. I gave Mr. Rlam a writing ~howing 
how it was received, n-hich he will show you and which albo 
extends to your $1,000 ient up by him." 

O n  the trial the conrt, without objection, submitted to the jury 
amly one issue, which iq in the following words : " JVas the 
alleged receipt of plaintiff for $500.00, dated July 7th) 1863, 
given under durebs?)' TO this issue the jury respoaded "No," 
ailcl the court gave judgment in f w o r  of the plaintiffs for the 
m111 of money mentioned i n  said bond with interest, le-s $600 
paid upon the same, and the plaintiff3 excepted. 

The plaintiff Joqeph D. n as exanlined on the trial as a witness 
for himself, and testified fully in support, and to the effect of the 
ullegatio~is made by him in the pleadings. 

T h e  defendant vas  examined as a mitneqss for himrelf, and 
denied that he made the threats as alleged, or any threats what- 
ever, and testified that at the request of the plaintiff Joseph D. 
he  paid $500 in Confederate money to his agent at  Raleigh, Judge 
Dollnell; that he voluiltarily agreed to receive the Confederate 
money, and so executed the receipt in question. 

On the trial, the plaintiff offered to put in evidencc the letter 
received by him mentioned above. The defendant objected to 
the ~ame-the conrt sustained the objection, and the plaintiff 
excepted. 

After the trial the plaintiffs insisted that the pleadings raised 
the issue of payment and that the court erred in not eubmitting 
such issue to the jury. 
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The plaintif% requested the court to instruct the jury, "that if 
the plaintiff had voluntarily received Confederate money in pay- 
ment of the bond to him as guardian, it was a fraud in hini 
against his wards, and defendant was a participant in such f'raucl 
and not entitled to avail himself of such fraudulent payment." 

The court instructed the jury that there was no evidence of 
$raucl in procuring the receipt mentioned, nor in the payment sf 
the Confederate money to the plaintiff, and that the sole question 
was that presented by the issne submitted to them. 

The plaintiffs assigned as error, first, that the court rejected the 
letter mentioned above; secondly, that the court instructed the 
jury that there was no evidence of fraud in procuring the receipt 
mentioned, or in the alleged payment of the Confederate money. 

I n  this court, the plaintiffs moved for a new trial, and assigned 
as gro~zncl for the motion, that they had discovered new and mate- 
rial evidence since the trial in the superior court, that would 
proye the alleged duress, that they did not know of before and 
could not, by reasonable diligence, produce on the trial. The 
material part of the affidavit of the witness relied upon to 
support the motion is, that the witness "has heard the defendant 
Edward L. Mann say that he did make or get Joseph D. Sini- 
mons to take Confederate money on a claim, the amount he does 
not l<no\v, during the late civil war, by threatening to report hinl 
to the War Department at Richmond for refusing to take the 
currency of the Confederacy; that he has never disclosed the fact 
to plaintiff until this day." 

Verdict and judgment for the defendant, and the plaintiff' 
appealed. 

Messrs. G. H. Brown, Jr., and Rodman & Son, for plaintiff. 
ikfess~s. Gillinm & &on, for defendant. 

M~RRIMON, J., after stating the facts as above: The motion 
in this court for a new trial founded upon alleged newly discov- 

I ered evidence, cannot be allowed. Such  notions are treated with 
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scrutiny, and the court is not disposed to grmt  them, except for 
substailtial cause in cases that come strictly within the established 
rules of law applicable to them. 

The evidence relied upon to support the n~otion is very gen- 
eral, indefinite and unsatisfacto~*y in its character; it has no refer- 
ence to the transaction in question, unless by  mote inference; it 
may or may lloi refer to it. Besides, it is mainly cumulative in 
its application in this case. The plaintiff mas examined as a 
witness for himself and testified to the facts constituting the 
alleged duress in strong and direct terms. If  the newly discov- 
ered evidence can be treated as having reference to the transac- 
tions referrec! to by the plaintiff, it tends mainly, but not very 
strongly, by reason of its indefii~iteness, to corroborate him. The 
witness states in general terms, that the defendant told him, that 
during the late civil war he induced the plaintiff Joseph D. Sim- 
mo~is to take Confederate money, by threatening to report him to 
the War authorities at Richmoild for refusing to take the cur- 
rency of the Confederacy. H e  nle~~tions neither the time nor 
place, when and where the defendant said so, nor is he able to 
designate the debt referred to, nor the amount of money men- 
tioned. So vague a statement cannot have inach weight, how- 
eyer it may be applied. 

This court will not grant a new trial for newly discovered evi- 
dence for light causes and considerations; it will do so, only in 
cases where it is very probable that substantial injustice has been 
done, by reason of the unavoidable failure to produce the evi- 
dence on the trial, and when also, it is probable that upon a new 
trial, a digerertt result will be reached and the right will prevail. 
The court ought to be satisfied that the evidence has been discov- 
ered since the Iast trial ; that it could not, by reasonable diligence, 
have been produced on that trial; that the witness will give the 
evidence ; that it is probably true ; that it is material ; and such as, if 
believed, will, in a substantial degree, affect the question in issue. 

The law affords the largest oppoi%unity to litigants to have a 
just and fair trial, and this once had, ought to be the end of con- 
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troversy. A litigation ended, ought liot to be renewed, except 
for substantial considerations, and because it appears with n rea- 
sonable degree of certainty that material injustice has been done. 

Houstox r. ~Yn'rrzifh, 6 Ire. Eq., 264; Dyche v. Pc~ttoq~, 8 Ire. 
Eq., 295 ; D~yche r. Patton, 3 Jones' Eq., 332 ; Henry v. hhzith, 
78 N. C. R., 2'7; Cicnuon \-. Dille~iyer, 90 N. C. R., 226. 

As is said above, the evidence relied upon i~ mainly cumnla- 
tive in its applicnti:m, and this is an objection to it in view of the 
purpose for w h i ~ h  it is bro~~glit  before the court. I t  it: a well 
settled rule of hw, that a new trial will not bc granted npon the 
ground of nexrly discovered evidence, if the eviclence is merely 
curnulntiae, or in corroboration of evidei~ce received on the former 
trial in respect to :t ptrticnlar point, or in snpport of a particular 
allegation. Ere? party ought, if he can, to protluce evidence on 
the trial sufficient in point of pertinency and wight  to establish 
his allegation. I f  he fail* to do so, it is his misfortui~e 01- his 
folly. The law will not multiply trials siillply to enable him to 
correct his mistakes of judgment. The policy of the law is 
against multiplying trials in the same action. Thf Peop!e r. 
The ~Yuperior Cowt, 5 Wend., 114; The same cahe, 10 Id., 28.5; 
Go~rlon V. Hitchell, 6 Pick., 114; Graham on New Trials, 485, 
et seq.; Hilliarcl on K. T., 499, et seq. 

The exception that the court did not submit'to the jury an 
issue in respect to the alleged payment of the bond, or part 
thereof, caimot be sustained. The defedant admitted the execti- 
tion by him of the bond sued 11poi1, but he alleged in his answer 
that he paid upon the hame $500, on the 6th of July, 1863, and 
took a receipt therefor. The plaintiff, on the contrary, allegecl 
that if the payment was made, it was made in "Confederate 
money," and that the defendaut obtained from him the receipt 
put in evidence, by dwess. The whole pleadings and the eri- 
dence show that the real a d  the only issue was, whether or not 
the plaintiff executed the receipt mentioned under duress. The 
issue was submitted alone without objection, and it seems to have 
been accepted by the parties and the court as the sole material 

2 
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one. I f  the plaintiff received the Confederate illone a i d  exe- 
cuted the reczipt roltultarily, then, there n as a pa! merit ; if, on 
the other liaild, the moneJ- n as received and the receipt executed 
by the plai~~tiff  mlder dure>+, then there ~i a i  no payment. Thib 
wab the real enntelltioll, an11 there n-21% no necessity for submitting 
an i+sw ar lo payment. 

Beside;, the plaintiff5 (lid not q g z - t  or a.1; that iuch an iqsue 
he iubmittzJ. I f  they de,ired it, the>- oilght in calldor to have 
said so; they hat1 a right to -npge>t to the coi~rt such i~sue-  as 
they insisted were rai+ed b -  ..I- pleacling,, or a, were necekbary 
to reach the alleged merit+ of t11, .latter+ in controversy. Parties 
arc required :o be vigilaut and cnutiour in tlle prosecution or 
defence of ac:ion+, and IT hen the? are not so, particnlarl~ in 
reipect to matter+  the^ may or may not in\i+t upon, it ib too late 
after tlle time llai paq3e;l b ~ -  to do ao, to complain that mnething 
wai not do11t3, to their wppo+ed &+advantage. I t  i y  too late after 
the trial to complai~ that p o 4 d e  i+snes \%ere not submitted to 
the jury, if they were not in-i+tecl upon before thc trial, Xdcler 
u. ,;I.fcIlhera~zy, 81 S. C. R., 152;  _Iloo,.e I.. Hill, 83 S. C. R., 
218 ; Ale.rcozcJei. L.. Robinson, Id., 273. 

The letter offered in evidence n aa material, if competent, but 
it is T7ery clear that it \\-a+ not competent, because it was hearbay. 
The defendant bore a letter from Doimell to one of the plaintiffs. 
I t  does not appear that he had any kno~7-ledge of its contents, or 
had anything to do with it, except *imply to c a q -  it from the 
person who wrote it to the perron to whom it \\-as written. The 
writer way nor the agent of the clefendant, and the latter i+ not 
banid by or p x m l ~ e d  to know anything he said, did or wrote, 
except, perhap-, that he gave instructions to deliver it. I t  cannot, 
therefore, be trzaied a, a part of the irancaction between the 
plaintiff, Jo.<eph D. Sinlmonq, a i d  the defendaut. I t  is plain 
that if it we:: proposed to prove something that Donne11 said in 
r e ~ p e ~ t  to the money in the ab+eme of the defendant, it \vo1dd 
not be colnpetent against him-it would be hearbay, a statement 
not made wider oath in an action or proceeding where the defend- 



FEBRUARY TERM,  1885. 

ant  might cross-examine him. What he said in writing under 
the same circumstances niust ,~tancl on the 5ame fuoting-the 
statements made in the letter were not made under oatll-they 

I mere no more than his ainlple declarations in writing, 1.i it11 n hich, 
so far as appear.;, the defendant had no connection. Htcrte 11. 

Shields, 90 IY. C. R. 
I f  the threats were made as alleged, they were not pr,. se, or 

necessarily, fraudulent. I t  i+ not alleged that the defendant 
resorted to any shift or combination to circumvel?t the plaintiff 
Joseph D. ; he simplv made empty threats; he did not cltlinl that 
he had any authority to execute them, uor does it appear that hc 
took any steps tom-ads doing so. The mere threat of a purpose 
to employ force and unlawfully seize and detain the pertyon, ib 
not of itself fraudulent in any legal sense. 

It was in no sense fraudideat, or a fraud upon hi-. wards, for 
the guardian simply to rebeive Confederate money upon a bond 
payable to him for then1 in 1863. I t  was not unlawful to receive 
or pay Confederate money in discharge of debts in that year. 
The  guardian may have received it at the peril of maBing him- 
self liable to his wards for neglect; but to take it in good faith 
in  payment of a debt, was not fraudulent, nor evidence of fraud 
or fraudulent intent-it was not unlawful to take i t ;  indeed it wah, 
at the time nientioned, the principal currency used in all husine,--. 
transactions, public and private. So that the cow: properly toltl 
the jury that there wai no evidence of fraud, as contended by the 
plaintiffs. It might hare been otherwise if [he letter off~red had 
been competent. 

It might be questioned, whether if the facts were aC, alleged 
by the plaintif%, there war duress or constraint exerciscd by 
the defendant orer the plaintiff Joseph D. in the,execution of 
the receipt in question, recognized by the law, but the court and 
the parties treated the question of duress as properly raised, and 
the issue as to the same was fairly submitted to the jury. KO 
exception was taken to the rulings of the court i :~  respect to thib 
issue. The plaintiff was examined as a witness for himself, and 
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the defendant likewise for himself, and the jury found that there 
was no duress. 

We are unable to discover any error in the record, and the 
judgment must be affirmed. I t  is so ordered. 

S. S. HAKRELL & CO. V. DAVID BUTLER.* 

1, A description of land in a deed in these words : "All my interest in a piece 
of land adjoining the lauds of J. J. Jordan and Joseph Keen and others" is 
too vague to  admit of extrinsic evidence to  <'fit the description to  the thing,'? 
and is void for want of certainty. 

2. Where lhe conveyance contains specifications or localities by which the land 
may be located, the number of acres constitutes no part of the description;. 
but in doubtful cases may have weight as a circumstance, and in some cases, 
in the absence of other definite description, map have controlling effect. 

3. A seal to a deed, although not on the line with the signature of the vendor, i f  
it purports to  be his seal and is referred to  as his seal, is ~ a l i d  and will b e  
held to be the act of the veudor. 

(Dickens v. Barnen, 79 N .  C. ,  490 ; 3'a"lrmer v. Butts ,  83 X. C., 387, cited and distin- 
guished ; Reddick v. Leggat! 3 Xur.,  539 ; Proctor v. Pool, 4 Dev. 370 ; Cox V. Cox, 
91 N. C., and Kea T. Robeson, 5 Ired. Eq., 373, cited and approved). 

ISSUES joined in a special proceeding for partition before Clerk 
of HERTFORU Superior Co~irt, and tried before Shepherd, J., at 
Spring Term, 1883. 

Thib nas a hpecial proceeding for the partition of' land insti- 
tuted before the Clerk of the Superior Court of Hertford county, 

The plaintiffs in their complaint claimed four-fifths of' the laud 
in question, and the defendant, in his ansner, alleged that he mas 
entitled to two-fifthb and the plaintiffs to only three-fifths, and 
thus issues of  la-\^ and facts were raised by the pleadings, ~vhich 
were transmitted to the Superior Court in term to be tried. 

*SMITH, C. J., did not sit on the hearing of this cause. 
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The only issue submitted to the jury was whether the defend- 
an t  was entitled to only one-fifth, as admitted by the plaintiffs, or 
$0 two-fifths, as contended by the defendant. 

On the trial it was admitted by the defendant that the verdict 
should be in favor of the plaintiffs, unless the defendant should 
show that he had a better title to the disputed one-fifth than the 
plaintiffs. 

The defendant, in support of his title, offered in evidence a 
deed made by James Butler to David Butler, coilveying "all oJ 
his interest in apiece of land adjoining the lands of J. J. Jordan, 
Joseph Keen and others." 

The conclusioll of this deed was as follows: 
" I n  testimony whereof I, the said James Butler, have here- 

unto set my hand and seal, this the 20th day of November, 
1880. his 

JAMES X BUTLER. 
Witnessed by mark 

"JOHN P. BUTLER, [SEAL.]" 

I f  the deed passed any title to the land in question, it was 
conceded the defendant was entitled to two-thirds of i t ;  but its 
introduction was objected to by the plainti%-upon two grounds. 
First, becanse it was too vague and uncertain to convey real 
estate and it was void, and that it was not susceptible of being 
made certain by parol evidence; and, secondly, that the deed 
was not under the seal of James Butler. 

The Court overruled both objections, and admitted the deed in 
evidence, and also parol evidence to fit the description to the 
land in dispute. To which the plaiiltifEs excepted. The jury 
found in favor of the defendant, and there was a judgment in 
his behalf, from which the plaintiffs appealed. 

Masrs. Winborne & Brother, for the plainti&. 
No counsel for the defendant. 

ASHE, J., after stating the case as above : The decisions of the 
Court upon the question, whether a defective description of land 
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HARRELL 21. BUTLER. -- - 

coiitaiiiecl in a deed is too vague and nitcertain to admit of parol 
evidence to '' fit the description to the thing" lie so cloqely to 
the line of di+tinction between what i. too unce\rtain and what 
is not +o, that we find it somewhat difficult to reconcile them. 

But up011 a careful examit~atioii of the adjudications upon the 
k-ubject, n e  are led to the concluqion that the deed in question 
cxecntrd by Janles Butler to David Butler, falls within the class 
of deed. that are too vagne to admit of extrinsic evidence to 
identifi- the land. 

I n  FUI-I ILQ~ v. Bc~tts, 83 S. C., 387, the de~cription is, "One 
tract wntaining one hundred and ninety-three acres, more or less, 
it bein:! the interest in two share-, adjoining the lands of James 
Barne-, Eli Rolnbins and other<," and it yas  held that the 
de-cription T\r. not too indefinite to admit of parol evidence to 
idenfif~- the land. But in the caqe of Dicbens v. Barnes, 79 N. 
C., 490, the land nil- clezcribecl as one tract of land lying and 
heinp in +he county nforeiaicl, adjoining the lands of A and R, 
coniainin~ tvtnt>- acre*, more or l e u ;  a d  it mas held the 
description n-a< in.uflicient and could not be aided by pnrol 
proof. 

These dedp:ionq are very bimilar, the only differelm being, 
that i11 the firmer deed the words "and others" are superadded, 
which -ecm to have been comidered as giving more certainty to 
the cted than :he de3cription in Diclzen;. v. Barrws, in vhich 
they wew omitted. Bnt in both of those rases the description is 
aided by referewe to the number of acres which they contained- 
an elenlent of tle+eription which is mailting i a  the case under 
review-and even a i w n i a g  that the case of Dickens v. Barney 
is orerrnletl by that of Farmer v. Batts, our case is distinguish- 
able from that by the fact that it csontains no specification as to 
quantity. I t  simply describes the land as "all my interest in a 
piece of land adjoining the lands of J. J. Jordan, Joseph Keen 
a i d  other.," while in Farmer v. Batts it is described as consist- 
ing of 193 acre-, vhich, it,is true, ordinarily constitutes no part 
of a deqcription, and none when there are specifigations or local- 



FEBRI'ARI'  TERM, 1885. 2 3 

ities given, by which the land might be located, but in doubtful 
cases may have weight as a circumstance in aid of the dehcrip- 
tion; and in some caseh, in the absence of other definite descrip- 
tions, may have a controlling effect. R ~ d d i c k  v. Leyynt, 3 ;\fur., 
539; Proctor v. Pool, 1 Dev., 370; and (Yox T. ( b s ,  91 S. ( I . ,  

256. I n  Kecc v. I'obeson, 3 Ire. Ey ., 373, it a, held that ((u lien 
a deed fails to describe the .ubject matter of a conveyance, so as 
to denote upon the face of the in~trument n lint it i* in particular, 
it is totally inoperatire u n h -  it coi~rai~li  n wference to something 
which renders it certain. Tlie want of wcli a description or 
refirence in a deed is a defect which render.. it totally defective." 
There is nothing on the f k e  of thiy deed b!- which the land 
sought to be conveyed call be itlentifietl. sor is tlierc ally ref'er- 
ence to anything whidi render- it certtiin. The h c t  :hat it ii 
de~crihed as ac?joiining tlic land- of' J .  J. J a r h  ant1 Jowph Keen 
and others cannot ]lave that ~ ' f k t ,  fi)r that dewril~tlon applies to 
vile tract as well as another that  adjoin^ time 1a11ds. I t  might, 
according to the deicription, lie a& well on the one iide n+ tht. 
other of the lands belonging to thoye perwu-. 

As to the ob*jection that the paper-n-riting in question \\a* no 
deed because there -\\a. no -ed, Tte are of a different opinion. 
Whether inhpecting the instrun~cnt n it11 :I n c c t z r r c d  or judicid  eye, 
we can see no room f i r  doubting that it nah the leal of the 
grantor. The fiwt that t l ~ e  w x ~ r l  i5 on the hame line n i th  the 
name of the huh-cribinp 11 itne.3 can make IN)  difference. It is 
uuder the nanle of the grantor and p inpr t .  in the conclu4on of 
the instruineat, to be his seal, hut not t l ~ t  of' the witness. Tllcrc 
is error. The judgment of the Superior ('our: i+ reversed mtl ;I 
venire de novo ordered. 
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JOSHUA B. RILL v. 8. T. NICHOLSON AND WIFE. 

1. A sale of laud for taxes will not pass the title unless the notice of the levy and 
sale has been first served upon the l 1  delinquent " as directed by the revenue 
law. 

2, By ' I  delinquent" is meant the legal owlte:. of the land proposed to be sold ; a 
mortgagee is such an owner, and entitled to hare such notice. 

3. The act incorporating the town of Washington (Acts 1846-'47, ch. 199) requires 
the method of procedure, in levying upon and selling real estate for niunici- 
pal taxes, to conform to that of the. general revenue Ian ln force at  the time 
of the levy and sale. 

( Wl!ile~'&?r~.sf v. ( imkil l ,  69 N. C . ,  449, and X c C r a ~ y ,  h7.c-pwte. 84 N. C., 63, cited and 
approved). 

CIVII, A C ~ I O ~ ;  tried before iWcKoy, J., at Spring Term, 1582, 
Supcrioi- Couri B E A U E ~ ~  c:)unty. 

The plaintiff derived titlc to one moiety of' a lot in the town 
of Washington, numbered 62, uncler a bale for taxes, and a deed 
therefor exec~ited on March 10, 1870, by Je-qe M. Pringle, tax- 
collector, to S. W. Stilley, and wbsequcnt co1Iveyances of said 
moiety to himself. The tax, fiv which the iale was made, was 
levied the preceding year by the board of town con~missioners 
upon the lot given in for that purpose by James H. Williams, 
and included in a list made oat under their direction and deliv- 
ered by their clerk to said Pringle f i r  c.ollection in September, 
1868, together with a warrant, under their iereral hands and 
seals, "conm~aiiding him to proceed and collec+" the taxes speci- 
fied in the list, and to "use all lawful i~lealis to enforce the pay- 
ment of the taxes and make return as required by law." 

Under this authority, and after a permxd cleumand, the col- 
lector issued a written notice of the propoied sale, specifying time 
and place, on the said Williams, and, after clue advertisement, 
sold the lot at the court-house door of the county in said town to 
the said Stilley for the sum of $3.25, that being the tax on a 
moiety of the lot with the costs incurred in making the sale. 
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The sale was ordered by the board, and, on report thereof, a 
deed of conveyance directed to be made to the purchaser. 

The lot was conveyed on October 16, 1854, by said James H. 
Williams and wife Frances, one of the defendants, and Johu G. 
Williams to Jesse 33. Lucas, in a deed of mortgage to secure a 
debt of $400 due by bond of the same date and payable with 
interest on the corresponding day of the follomiilg year. Pay- 
ments were made towards the debt, the last of $500 being made 
on March 28, 1859, and endorsed on the mortgage in the hand- 
writing of said Imxs.  

I n  February, 1876, snit was instituted by the heirs-at-law of 
the mortgagee, to recover possession of the lot, to which his 
administrator afterwards became a party, and they demanded a 
foreclosure and sale, against certain defendants, and among then1 
theferne mortgagor, in defence to which they alleged a satisfaction 
.of the mortgage by payment of the secured debt. The asserted 
payment was contested and judgment reudered at June term, 
1880, of Beaufort Superior Court for the residue of'the debt, 
after deducting the several partial paj-ments, and directing a fore- 
closure and sale. The evidence of this proceeding was offered 
to show the mortgage subsisting and in force and that the title 
was in the mortgagee or his heirs at the time of the collector's 
sale, and was admitted by the court, after objection from the 
plaintiff: I t  was conceded that no notice of the proposed sale 
was given the mortgagee who resided in the county and was 
accessible for that purpose. The court ruled that for want of 
such notice the sale made by Pringle was void a id  passed no 
title to the purchaser. 

There was a verdict for the defendant a i d  jdgment, froin 
which the plaintiff appeals. 

41essr.s. C. F. Warren and Rodman d;. Xon, for the plaintiff. 
Mr. Geo. H. Brown, Jr., for the defendants. 
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SMITH, C. J., after +big the facts aq above : We pass by 
the objection to the admissibility of the record of the foreclosure 
proceedings, with the that during the iilterval between the 
last endorsed partial payment in Xarch, 1859, and the in&ution 
of the suit for foreclosure in February, 1876, the ten years had not 
elapjerl (excluding the period in d l i ~ h  the statute raising the 
prestulmption of  ati is faction from lapse of time did not operate), 
and the debt remained a i d  mas adjudged to be due, and that pre- 
suinption doer not arise upon the facts  no^ ~ t a t e d ;  .jo that the  
objection, not ,o inuch to thti introduction as to the epect of the 
record of that proceeding, i>.without force. 

The ringle point pre;ented i.: whether the notice has been 
berved upon the proper person, a i d  if not, is that an ebsential 
prerequisite to the statutory authority conferred upon the collec- 
tor to sell a i d  divext the ritate of the legal owner in the lot. 

W e  do not feel at liberty to disturb the deci~ion in Whhitelzurst 
v. Gaskill, 69 N. C., 449, and approved i11 ,7fc@imy, ex-parte, 84 
N. C., 63; and c o n d e r  the construction of the revenue law set- 
tled that, the notice directed to be personally vrved on the 
delinquent, has reference to the legal owner, and when the land 
is under mortgage the mortgagee i+ quch owner and the person 
entitled to hare t,uch notice. The language contailled in the act 
applicable to the $act4 in Whitehwst v. Gnskill, and there con- 
strued, is that " he (the qheriff) shall notify the delinquent o f  
such levy, a i d  of the day and place of sale by service of a 
notice, c;tating those particular, on him personally." 

The enactmerit in force when the sale mas made by the town 
tax-collector is found in chapter 22,  section 5.5 of the Acts of 
1866, and directs that the sheriff <hall return to the next county 
court held after the l i t  day of January, "a lict of the tracts of 
land which he propose3 to sell for t axe~ ,  therein mentioning the 
owner or supposed owner of each tract, and if +itch owner be 
unknown, the last linown or reputed owner," &c. 

I t  further provides in the succeeding paragraph that, the 
"Court shall order the clerk to issue notice to every person 



FEBRUARY TERM, 1885. 2 7 

whose land is returned as aforesaid, and a copy of the notice shall 
be +erved by the sheriff upon the owner or his agent, and returned 
to the nest county court," &c. 

The substantial change in the later enactment is the suhtitu- 
tion of the word "delinquent" for "owner," and to requke the 
*heriff to prepare and serve the notice on the deli~lquent tax 
debtor, and the former mor.: clearly indicate3 the perdon upon 
whom the required service must be made. The deci4on i3, 
therefore, in this particular, more appropriate to proceedings in 
the enforcemellt of tax collections by sheriff.. under the law of 
1866, and, thus iuterpretecl in 1873, the same words have been 
inserted in all subsequent legislation preqcribing the method of 
raising revenue, receiving thereby the sanction of the law-making 
power to their meaning. 

The next inquiry is ~ ~ h e t h e r  the town collector mutt purzue, 
:ti finr as pradicahle, the same mode of procedure a5 the sheriff 
iq  required to adopt in selling lands for unpaid taxes, and i f  so, 
the provisiom of the statute existing zt the time of the enact- 
ment of the charter of the town, or that in force at the time of 
+ale. 

The eighteenth section of the act incorporating the town of 
Waqhington, TI-hich alone has any bearing upon the present con- 
troversy, is in these words : 

That on or before the fir3t day of August (since changed to 
September) in each and every year, the said board of commis- 
sioners shall cause the said town clerk to make a fair copy of 
said liqt, made by him as a foresd ,  and they shall deliver said 
copy to said collector, together with a warrant under the hands 
and seals of them or a majority of them, authorizing and direct- 
ing said tax-collecior to collect said taxes in said list mentioned, 
and to make return thereof, and of said warrant, on a certain day 
to be therein mentioned; and the said collector is hereby vested 
with all the powers and rights-for the collection of said taxrs which 
the sherzys have for the collection of ,Statr tams, and said tax-list 
and warrant shall be of the nature of a judgment and execution 
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for the taxe* therein mentioned. Acts of 1846-'47, ch. 199, 
sec. 18. 

I t  ih quite obvious, we think, that the required conformity of 
procedure on the part of the town officer to that prescribed for 
the sheriff was a continual conforniity allowing any statutory 
changes made for the latter as far as practicable. The mandate 
is to the officer to pursue the cour3e prescribed for the sheriff in 
his office of collector, not old! as the law then was but as it 
might he amended thereafter. When other or variant powers and 
rights were conferred upon the latter officer, then the same were 
vested in the former by the verj- nor& of the act, for they muqt 
always, as far ah may be, be the same as to both. 

The method of proceeding preycribed for the sale of land for 
taxes by the town officer is closely assimilated to the geueral lan- 
regulating the action of the sheriff as collector, and then follow 
the words which bestov 011 the former "the power, and rights" 
possesced by the latter, and, of course, with the like co~iditions 
and limitations attached. 

I t  can scarcely be contended that the illunicipal hay larger 
power than the countj- collector or is exempt froin his restraints. 
As this notice to the land owner of the proposed sale, whether 
prepared and served by the officer or issued from the authority 
that gives him the enabling process to sell, is an underlying con- 
dition and prerequisite to the exercise of the legal authority to 
make the sale nhen the pheriff is to act, so must such notice be 
indispensable to a valid pale when made by the collector of the 
town. No good rearon can be suggested why it should be dis- 
pensed with in the one caw rather than in the other, and such a 

conitructioil would be repugnant to the terms a i d  evident mean- 
ing intended by the General Assembly. But if it nere other- 
wise, a i d  the mode of enforcing payment of taxes by a sale of 
the delinquent's land, prescribed for the town collector, as it 
existed when the incorporating act was passed, is fixed and must 
be preserved by him notwithstanding subsequent \-ariatioils in 
the statutory directions to the iheriff, the result would not be 
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more favorable to the case of the plaintic for the absence of the 
necessary notice, under the decisioll referred to, w-ould be equally 
fatal to the title thus derived. 

There cannot be an exact confi~rnlity in the proceedings, nor 
does the statute require it in all pal-titulars, but they are absimi- 
lated as far as n q  be, and the substantial directions niust not be 
disregarded. 

We do nor undertake, nor is it needful, in passing upon this 
appeal, to draw the line of separation between those directions of 
the statute which are nlalldatory and e,sential and thoie vhich 
are directory merely ; nor to say to what extent an observance of 
these directions is requihite to an effectual ?ale, when it is appa- 
rent from the relations of the officers to the taxing body from 
which each receiver its authoritative process, they cannot pursue 
the same precise line of action. Rut the giving notice is neces- 
sary in both cases, in order to the divesting of the ovner7s estate 
by a sale, and this vhether it proceeds from the county court or 
from the commi4oners and is served by the officer in the one 
case, or is the sole act of himself. Suc!~ is the ruling of the 
court and this i q  an indispensable prerequisite in exerci~ing effectu- 
allyh the special authority conferred. 

The p1aintiff"s counsel further asserts in his argument here 
that he war denied the opportunity of 4lowii1g an adverse occu- 
pation of' the lot ulicler tlie deed as color of title for a sufficient 
time to perfect it, and that in this there is error. 

I t  is true the record qhon L that the plaintiff was proceeding to 
+how posseGm of the southern part of lot Xo. 62, from a 
period moil after the execution of the collector's deed nearly up 
to the co~nmenc~ement of the suit, but for what purpose does not 
appear, when the defendant wai, vithout objection, alloned to 
introduce evidence showing the invalidity of the deed for want 
of notice; and when the ruling was made of its insufficiency, he 
did not inpist upon any ground of recovery, such as is now urged. 
011 the coatrary, the whole argument then pressed was directed 
against the decirioil in reference to the deed, a d  if the plaintiff 
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intended to rely upon po~sesion under color, he should hare 
asked that this grouncl of claim be also passed on by the jury. 
The judge adhered to his opinion, a i d  without more, in ilefer- 
ence thereto the jury reudered their verdict for the defendant. 
The controversp lliuged uyou the que4on  of the efficiency of 
the sale, a i d  was cletermiiled by the ruliug of the court npon 
that question. 

The exception is uot taken to thi, disposition of the case, and 
it callnot be now eiitertained upoil the appeal. 

The judgiilent must therefore be affirmed. I t  is +J ordered. 

C. L. HARRIS r. A. 1V. SIIAFFER. 

Reference-Righf to Jury Tt-id on Emeptions to Report. 

1. Where a refereuee is made at, the instance of the plaintiff, and without objec- 
tion h~ the defendant, i t  is a reference by consent. 

2. I t  is doubtful whether the Court bas pover  to allow parties to  agree that a 
trinl hy jury may he had on exceptions to  a refereejs report, when the refer- 
ence is by consent. 

3. Where an order of reference contained the provision that either party might 
clemand a jury trial upon exceptions to a referee's report, if entitled to  a trial 
ky  jury at all, it must he demanded when the exceptions are filed. 

Appeal by plaintiff from an order made at August Term, 
1884, of WAKE Superior Court, by Gz~clger, Juclqe, refuqiug a 
trial by jury of exception, to the report of a referee. 

The fads are s;tated in the opinion. 

Messrs. Bntcheloi. dl. Ueuereuz, for the plaintiff. 
Messrs. Gntling R. Whitnkei., for the defendant. 

MERRIMOK, tJ. The pleading, raked iwues of fiact and  la^, 
and at A ~ ~ g n s t  Terni, 1878, the folloning order of refereuce y a y  

entered : 
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"Upon motion of plaintiff, it is ordered that this action be 
referred to A. IT. Haywood, Esq., to hear and decide the issues 
raised by the pleudiilgs herein, the referee to pass upon the fact 
and  the lan-, a i d  report to the Court the evidence and hi.. 
finding* both of law and fact, and the findings, to be qubject to 
review by the Court. Either party may clenzand a jury trial, 
upon esceptioiir to the referee's report." 

n 1 he question prejented by the plainti8's exczption is whether 
o r  not he waived hir right to a trial by jury, as reserved in that 
order. 

I t  appears that t h e  referee made his report at August Tenin, 
1883, and leave was granted to the parties to file exceptions 
thereto. At  February Term, 1884, the plaintiff filed sundry 
exceptions, but he did not then demand a jury trial, nor did he 
at the June Term of that year. At the August Term, the case 
was placed on the motiou docket, and also upon the trial calen- 
dar  for trial on a day designated in the term. On the call of 
the  motion docket, the plaintiff clenzanded a trial by jury, not 
having done so at any previous time, or given any notice of his 
purpose to do so at that or any other term. 

The order of' reference was made by consent of the parties. 
I t  was entered on the nlotion of the plaintiff, and the defendant 
being present, and not objecting, the presunlption was that lzc 
consented to it, and it must be so taken. The reference is sin- 
gular in that, it provided for a trial by the referee, and in the 
evellt either party for any cause should not be satisfied ~ v i t h  such 
trial, he might except and have a second trial by jury. Can this 
be done:' Where the parties to an action agree upon one method 
of trial allo~ved by lav-, can they agree that if either party shall 
b e  dissatisfied with a trial thus had, a new trial shall be had at  
the  instance of either party, by a diEcrent nzethod? The law 
doeb not provide that parties may, ac, of right, have a trial of the 
issues of fact by two distinct nzethodq in the same action. 
When parties a h p t  a iiiethod of trial, they ought to be bound 
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and concludecl by it according to the course of procedure appli- 
cable to it. 

I f  it be .aid this order was made with the sanction of the 
Court, then, the question arises, call the Court direct or assent t o  
the trial of the issues of fact arising in an action by two distinct 
methods? Courts have no anthority to temporize with the trial 
of action$; the ewxtial course of procedure must be obser~ed 
and upheld accordingly as it is established by law. No doubt the 
Court might, in a proper case, for cause, and with a view to the 
ends of justice, grant a new trial, and by a different method of 
trial, but this is very different from allowing the parties to stip- 
ulate in the order of reference to have two methods of trial in the 
discretion of either party. 

But, vithout settling these questions definitely, we think the 
plaintiff waived his right to demand a trial by jury, as provided 
in the order of reference. The lam requires prompt and orderly 
proceedings in every action-it does not encourage or allow un- 
necessary delay in the controversy; it requires just expedition. 
Nor does it allqw uilclue advantage in any respect-the spirit of 
the law is absolute justice. When, therefore, the plaintiff 
reserved the right to except to the referee's report and demand a 
trial by jury, the lam implied that he meant that this demand 
should be promptly made and notice thereof given on the record 
or otherwife at the time of filing the exception to the report, to  
the end, that the opposing party might prepare for ~ u c h  a trial. 
I t  is presumed that plaintif filed his exceptions upon due con- 
sideration-he and his caulsel understood his case and there mas 
no necessity in conteiilplation of lam for delay iu deciding 
whether he waived, or would not demand a trial by jury. I n  
the absence of express stipulation to that effect, the law did not 
conteiiiplate that the plaintiff might wait until the case should 
be called for trial after the lapse of an indefiuite period of time, 
and then demand a jury trial. The defaldant could not be 
expected to be then prepared for such a trial-he had the right, 
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in the absence of notice to the contrary, to expect that thc cxcep- 
tioils would be heard and dispoied of by tllc court in the ordi- 
nary way in such case%. I t  would have been manifestly unjust 
to require the defeilclant to proceed in a jury-trial without oppor- 
tunity to prepare for mch a trial. And if he had prepared for 
it, the plaintiff might have said, with propriety, that he had not 
demanded and did not then demand a jury trial, arid the defend- 
ant must pay the needle*+ expen+e of huch preparation. 

It canliot be c~mteiided that, in the order of proceedings, it was 
intended that the order sho~dd h t a d  ope11 until t%e action should 
be called for trial, for t.he plaintiff to clell~al~d a jury trial, and 
then give the defendant timc to prepare for i t ;  the law does not 
allow such caubele++ delay. Xor can it be contended with the 
slightest show of reawn, that it was expected that the plaintiff 
would signifv, in filing hi+ exception<, that he would not demand 
a trial by jury. 

The judgilzeut lnubt bc affirmed. Let thib opinion he certified 
to the Superior Court according to law. 

Afirn~ed.  

T. T. GRANDY v. J. K. ABBOTT and others. 

A executed a note to plaintiff. To secure this and other debtsA conveyed a tract 
of land, by deed in trust, to B as trustee. Afterwards B, as attorney for 
plaintiff, having the note in his hands for collection, it was agreed between A 
and B that B should borrow for A, a sum of money sufficient for the pay- 
ment of the note, from C, which was done.+ To secure this debt to C, A exe- 
cuted another deed in trust conveying the same tract of land to B. On this 
deed was an endorsement signed only by A, the deed and endorfiement being 
registered together. A's note to plaintiff was delivered to A, by B, after he 
had received the money from C. This action was brought by plaintiff against 
the executors of both A and B, who had died before the action was com- 

3 
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meuced, and also against C ,  for the recovery of the amount alleged to be due 
on A's note, and for the sale of the  aid tract of land for payment thereof. 
The executors ,of A have the note in possession, and their defence is that it 
was paid to the trustee and attorney for plaintiff by their testator with the 
money thus borrowed from C. The payment thus relied on was the only isme 
submitted to the jury. 

Held 1st. that the last mentioned deed in trust and the endorsement thereon were 
admissible in evidence against plaiutifl' and in favor of defendants in this 
issue ; 2nd' that it was not error in the Court to instruct the jury that if it was 
aqreed between 4 and B as attorney for plaintiff, that B should borrow the 
money from C and apply it to the payment of A's note, as soonas the money 
was thus received by B from C, it was eo instanti applied in extinguishment of 
the note. 

(Clayu*eZZ v. XcGimpsisey, 4 Dev., 89, and l?u$ln v. Hnrrisor~, 81 N. C., 208, and 86 N. 
C., 190, cited and approved). 

CIVIL ACTIOK, tried at Spring Term, 1884, of Superior Court 
for CAMDEN county, before Gudger, J. 

The facts are stated in the opinion of the Court. 
Verdict and judgment for defendants, from which plaintiff 

appealed. 

3fessrs. Gatling & U'hitaker and Prurlen & TTawn, for plain- 
tiff. 

3feessr.s. G m n d y  & Aydlett, Fuller & #now and E. C. Xrnith, 
for defendants. 

SMXTH, C. J.: William K. Abbott, the testator of the defend- 
ants, John R. Abbott and Alfred Abbott, being largely in debt 
to the plaintiff, a id  under an arrangement for conlpromise, on 
March lst, 1867, executed to him a note under seal in the sum 
of $4,537.40 payable in equal parts in the three years next ensu- 
ing with interest from date, and to secure the same and certain 
other debts therein recited, by deed made on the same day, con- 
veyed a valuable tract of land to William F. Martin, with the 
usual provisions for sale in case of default. Among the debts 
thus secured is one due the trustee himself: Some payments 
have been made by the testator which are ei~dorsed as credits on 
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the  plaintiff's note. The trustee died in January, 1880, and 
Abbott, the debtor, in September or October of the following 
year, each leaving a will. Their executors and devisees, with C. 
M. Wood, are defendauts in the present action, the object of' 
which is to recover judgment for the residue claimed to be due 
the plaintiff on said note, and for a foreclosure and sale of the 
land in order to its discharge. The other secured debts have 
been paid, as is admitted in the pleadings. The execittors of the 
debtor h a ~ e  possession of the note and their defence ib that it was 
paid by the testator in his life-time to the trustee, who a+ the 
plaintiff's attorney, had the note in his hands for collection and 
surrendered it to the debtor. 

The sole controversy, a3 the caqe is preseuted in the appeal, i i  
as to the truth of this allegation in defence, and it ma. enibodiecl 
in an issue submitted to the jury followed by an affirlnative find- 
ing. Thereupon judgment was rendered for the defenclant, and the 
plaintiff appealed. Upon trial, testimony was offered by the 
defendant's executors, which the plaintiff admitted to be true, that 
the  said W. F. Martin, at the request of the testator, TIT. R. dbbott ,  
effected a loan and borrowed from the defendant, C. M. Wood, 
a sum of money for the purpose of paying and more than suffi- 
cient to pay, the debt due the plaintiff, and now in suit: that the 
note under seal dated on July 1, 1879, executed to C. N. Wood 
and secured by a conveyance of the same land to the same 
trustee and upon similar trusts, was for the money to be used in 
payment of the plaintiff's debt. The former note bears an 
endorsement dated July 1, 1879, by the said Martin, acting for 
and in the name of the plaintiff, to the lender, but it clicl not 
leave his possession. 

Sometime in October the testator came to the office of said 
Martin, who directed the witness, his son, to get the note fro111 
the  safe and hand it to hbbott, remarking that he had received 
money enough to pay it and some other notes. 

The deed of July 1, 1879, which secures. the larger note given 
for money borrowed of C. M. Wood, was proved and admitted 
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to registration on October 4th of that year. Annexed is an 
exhibit C, with the signature of said dbbot t  alone, in these words: 

"This trust is made as a renewal of the trust to Win. F. 
Martin, dated March 1, 1867, Mrq. Wood having advanced the  
money to take up the notes qec~~red in trust of March 1, 1867, 
or so much as was due on same, except the notes payable to D. 
Pritchard, Matchet Taylor, which have been paid by me and 
said note? and trusts assigned to Mr-. \IToocl and to be held by 
her to be good and valid until the note secured in this is paid, 
when both trusts are to be cancelled and notes surrendered. 
Witness my hand a d  seal this July lst, 1879. 

Wx. R. ABBOTT, (Seal). 
Witnes6, R. B. XARTIN." 

The introduction in evidence of the deed in trust, and this 
appended part, which were registered as one instrument, was 
dlomed, after objection, and this is the subject of the first excep- 
tion of the plaintiff. 

Aside from the competency of the deed as evidence of  it,^ own 
existence against all persons, while its recitals are evidence only 
against parties and privies, as held in C'lnpell v. ilfcGr'ii?~p~ey, 4 
Dev. 89, the deed is referred to in the complaint and its material 
provisions set out with the wperadded ~ o r d s  "as in and by said 
deed, or a certified copy thereof to which the plaintiff craves 
leave to refer for the particulars thereof, when produced will 
appear." 

The production of the deed, when its contents are thus intro- 
duced in the complaint for greater certainty as to its terms, and 
the original by reference incorporated in the complaint and made 
part of it, callnot surely .afford any just ground of exception to 
the plaintiff. 

The plaintiff requested two instructions to be given to the jury, 
the second only of which was refused, and is in these words: 

(2). I f  the jury find that William F. Martin was the attorney 
of Mrs. Wood to lend money, of Abbott to borrow money, and 
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of the plaintiff to collect money fronl Abbott, and ~vhile occupy- 
ing that triple relation he receired from her, the lender, it did not 
amount to a payment of the uote due the plaintiff unless there 
mas. a hpecial application to said debt, even though Mrj. Wood 
and dbbott  both understood it wa. to be used to pay that note. 

After giving the firht initmction- a+ked inqtead of that rejected, 
the  jury were charged : 

" 1. That if, at dbbott'. requezt, Martin borrowed the money 
from Mrs. Wood to pay the note sued on, then to the extent of' 
the  nloney so received by N:~rtin it wa-j a payment, and the pay- 
ment lyas con~plete whether JIartin paid the money over to 
Grandy 01- not. You are to consider all the relations of the par- 
ties and determine from the evidence n hcther Blartin Tvaq the agent 
of all three, whether he Tvas acting in u double or triple capacity. 
I f  Abbott directed that the nlonej- he borrom-ed from Mr.. Wood 
to pay on his debt to the plaintiff, and ,lfartin +o received it, it 
was a payment. 

"The burden of showing the payment rest. on the defendant.. 
ilhbott had the right to direct the application of the nioney so 
borrowed, if it n-a, qo borrowed. I f  the jury find a< a fact that 
the money was paid to Martin as agent of the plaintif they n-ill 
say the note has been paid. T h e n  the 4mple relation of debtor 
and creditor exists and the same person reprehent- both, the one to 
pay and the other to the poqse+hn of lilone- that ought 
to be applied to the debt is in lam tl111, applied. When a person 
is clothed with a double capacity, and a balance remain, after a 
fill1 executioii of the one trust, it belong3 to the other, and the 
law makes the application." 

T h e  plaintiff's exception, embrace the refu-a1 to give the direc- 
tion asked and the direction, that Fvere given. 

I f  the facts conceded renderzd the denied imtructio~i appro- 
priate, or those given were calculated to nii.;lead the jury, n e 41ould 
be disposed to set wide the verdict and give the plaintiff- another 
trial. While the general rule laid down in Rt@n r. Hnrrison, 
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81 N. C., 208, and reiterated upon the rehearing, 86 N. C., 190, 
is that when one and the same person representatively becolues 
both debtor and creditor, and it becomes his legal duty to appro- 
priate ftinds received in the former capacity to claims held in the 
latter, the law deems to be done what ought to be done, because 
there is no superior to enfoj-ce the appropriation. But the 
principle does not extend to the case of an agent of several prin- 
cipals, one of whom owes the other, since they car, respectively 
control and direct in the execution of the several agencies, and 
as the agent is responsible to each principal for moneys coming 
into hi4 hands by virtue of hi3 authority only as the agent of 
such principal, the law mill not imply a payment from the mere 
possession of funds of the debtor, nor change his obligation 
therefor. 

But i t  was correct to tell the jury that if the money was bor- 
rowed by and for the debtor dbbott, under an express arrauge- 
merit that it should be for the discharge of the debt of the plain- 
tiff, which the attorney then held for the purpose of collection 
by the plaintiff's authority, the debtor has the right to coilsider 
the appropriation made a3 soon as the money sufficient to clis- 
charge the claim was thus raised upon hih credit. I n  this the 
contract is between the debtor and the attorney and agent of the 
plaintiff, acting in this for his creditor principal. The case is 
not unlike one in which a debtor places claims against other per- 
sons in the hands of the creditor or of his collecting agent, under 
an agreement that any money derived from the clailw shall go  
in discharge of the debt. I f  moneys sufficient are t h m  received 
they are eo instanti applied in extingnishment of the debt, pre- 
cisely as if the debtor had paid the money, for he does thus pay 
the money as soon as it p a w *  into the hands of the collecting 
agent, and must be deemed to be thus applied. Such are in s~tb-  
stance the facts in the present case. 

The money obtained on the loan belongecl to Abbott, and not 
only with his consent, but under an agreement a i  to its dispozi- 
tion, was to be used in payment of the plaintiff's note, and the 
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surrender of the note was but the recognition of the agreement 
a i d  its complete execution. 

The invtructionh complained of must be interpreted in their 
relation to the admitted facts, and do not go beyond the rule 
when thus under~tood and applied. Nor mere there such facts 
as entitled the plaintiff to the instruction refused. I t  ic llot a. 

case where there is no agreed nzanagement for the dispo-a1 of' 
funds, and the party in posse&on exercises a threefold agency. 
There mas an agreement bet;veen debtor and creditor as to the 
appropriation of the money, a i d  it can nialie no difference that 
the loan was effected through the instrumentality of Xartin. H e  
acted as agent for the plaintiff in agreeing to receive the money 
and as such he made the application under a contract which 
dbbot t  did not, and perhaps could not at will recall. 

The eildorsenlent seems to have been intended to preserve the 
note for the benefit of the lender, until consummation of the 
arrangement for securing the large debt by a registration of the 
deed, vhich took place in October, and then it was returned to 
the debtor. This, in no manner, aids the plaintiff, qiim his 
agent for him received full payn~ent. 

KO error. dfirnled. 

JEKRY GREGORY v. MOSES HOBBS and wife and others. 

Appellnfe t e m  of Supreme Court. 

When an action is tiiecl a t  a term of a Superior Court which term expires lesfi than 
ten days' before the next term of the Supreme Court beqins, the appellate 
term of the latter court for such action is tbat which begiusnext after the expi- 
ration of the time allowed by law for perfecting the appeal. 

CIVIL ACTION, tried at Fall  Term, 1884, of' the Superior 
Court of CHOW-AN COUNTY, before Gmves, J. 
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The conrt intin~ating an opiilion that the p!aintiff could not 
nlaintain hi* action, he ~nlmlitted to a n o n 4 t  and appealed. 

111 $hi- conrr thrrr n.a. a motion to di.111i.s the appeal. 

SMITH, C'. J .  Thp tau+ being 011 trial :it the term of th(1 
Super;or Court of C'lionan, I r~egn~ and llrltl on the firht AIoiday 
after the fourth Mo1~1:ry in Septwiijer, 1884, tlie court intima- 
ting irll o p i t h ~  again-t the plilinfiff'b right to maintaii~ the action, 
he -nbnlitted to a n o n 4 t  awl appealed. The term of the court, 
limited to a .iligle T\ eel<, expired on Satnrclay, the 27th d q  of 
that moi~th, wnd the aplmrl niidertaking ill the +urn filed b -  the 
court n-a. pt.rfected h ~ -  :I jn-tificatiot! of the -ufficiency of the 
suretie. befi~re the clerk on the 6th cl:1y of October, nine n a p  
after the t,-rnlination of tlie Superior Court and on the fir-t day of 
tllc ++-ioli of the Snpreme Court. The trail-cript n a- -ent up 
:tilt1 filed on the 22tl (k1.j- of' d:inunry, 1885. 

r 7 I he corm-el for the :~pl)ellce- mo\-cd to di+mi+ the appeal, . . 
a.+~pning a- the gromid 'hercibr, that tlie appexl na i  not taken 
to the term of thi. court l ied :&er the rendition of jnclgment in 
the c v ~ ~ r t  h l o v  . 

The appellant had ten in uhich to perfecat hi+ appeal, 
that i-. :o cwnip!y with :dl tlle -t:~+ntov- reql~irenlcnls to reilcler 
it cfectu:d, and nillong tlic:i~ arc the exewtion and ju-tification 
of the n~~derfaking, F n t i l  :hi- n a- (1o11c the ca+e nab not in a 
coldition to he -ent np. The term nest en-uiug the co~npletioil 
of thi. prcrequi4te i. the prc~ent,  ant1 the t r a m ~ i p t  i+ filed in 
time ni&r the rule. 

Thc mckion iun+t therefore bc cli~allon-ed, and the cauie remain 
for lmwing. 
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JOSEPH F'RITCHARD and wife v. T. L. SANDERSOX and othera. 

1. Reco7dm.i will not be issued unless party applying s h o w  (1) excuse for laches 
and (2) meritorious grounds. 

2. Amendment of petition. kc . ,  is matter of discretion and not subject to  re~ ie \ r .  

(Bc t t s  v. F m n k l i n ,  4 D.  & B., 465 ; Kelsry & U~ighanz, r. Jw~' is ,  8 Ired., 451 ; Lunce- 
ford v. XcPherson, 3 Jones, 174; LlfcCowzell I .  Cfllclicell, 6 Jones, 469, cited and 
approved). 

BIOTIOS for i~ecodari, heard at Fall  Term, 1884, of the 
Superior Court of P a s ~ u o ~ a s l ;  CocsTr,  by Grctres, J. 

The facts are htatecl in the opinion of the court. 
From the judgment of the court refusing the motion, the 

defendants appealed. 

J f i .  E. C Smith, for plaintiff. 
Xessrs. Grnnrly 6 Aydletf,  for defendant. 

SMITH, C. J. The plaintiff in an action before a justice of 
the peace upon a money clemand, on Fehruary ls t ,  1884, recov- 
ered judgment agzainst T. L. Sanderson and wife Fanny, exe- 
cutrix of George W. Charles, and S u w ~  Perry, executrix of 
Kader Perry, from which the two first naineil defendants alone 
appealed. The defendant Susan, not uniting in the appeal, 
applied by petition to the judge of the Superior Court, and 
obtained an order for the iszue of a writ of recordari in order to 
a r e v i e d  of the judgment, under which the proceedings had 
before the justice were certified to the Superior Court, and an 
answer thereto put in by the plaintiff. 

A t  the hearing the court dicmi~sed the petition for the assigned 
reason that it does not allege that the defendant Perry has a 
good, meritorious defence to the action. 

The defendant then nioyed for leare to amend her petition and 
set up a nleritorious defence, which the court refused to allow. 
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The petitioner then asked that the case be docketed for trial, as- 
the joint appeal of all the defendanti;, insisting that such is t h e  
proper rendering of the record ; and, this being denied, she pro- 
posed to use the petition as an application for a writ of false 
judgment, supplenienting it with an affidavit that the plaintiff'ci. 
conlplaint htates no cause of action. This also wab disallomed~ 

From the judgment of dismissal the petitioner appeals, and 
the record brings up for consideration the exceptions to the several 
rulings of the court nientioned! 

The petition in substance bets out in kupport of the application 
for the remoral of the cause, a i  to her, to the superior appellate 
jurisdiction, that her son who, as her agent, was present at t h e  
trial before the justice, was misled into the belief that the appeal 
nas  for all the defendant., their defence being comnlon, by the 
remark of the attorney who represented the other-, that there 
mas no need of her employment of counsel, in consequence of 
which none na, retained and her appeal lobt. 

There iz no allegation of a meritorious or other defence to the  
action, nor any statement of the subject-matter in controversp 
from ~r hich it can he inferred. We think it clear upon t h e  
authority of adjudged case5 and on principle, that such an aver- 
ment is ii~dibpeiwable to marmnt the interference of the court 
with the j~idgnlrnt rendered. The rule governing applications 
for relief by means of the writ of certio~ari, or when the analo- 
gou.; remedy by the writ of wcordari is sought, hah been clearly 
and dibtinctly laid down in nnmerouq cases by this court. 

111 Bdts V. Fmnklin, 4 Dev. & B., 463, RUFFIX, C. J., i n  
reference to the practice of' setting aside a judgment by default 
rendered in an inferior court and allowing a defendant to plead, 
by the process of certiorwi, says: "But that can never be done 
unless the party shows two things: first, an excuse for the laches 
in not pleading: and, secondly, n good defence." 

The practice has been similarly declared. and in words aln~ost 
indentical by BATTLE, J., in Kelsey & Brigham v. .Jarvis, 8 Ire., 
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-1.51 ; in Lwwfor.cl v. XcPherson, 3 Jones, 174, and in MoCo z- 

nell r. Cctldwrll, 6 Jones, 469. 
11. The refueal to allow an amendment to the petition by 

inserting an allegation of merits is a matter of discretion, as we 
have so often said, and is i ~ o t  subject to review. 

111. The suggestion that the record shows that the appeal was 
talien Sy both parties is without hupport. 

(I). The record made up and returned by the justice contains 
these words following the judgment: "From which the defend- 
ant Sanderson and wife appealed; costs of appeal 30 cents, paid. 
The defendant Susan Perry did not appeal; nor did she make 
any a n s ~ e r  or tlefence." 

(2). The undertaking on appeal is signed by the other defend- 
:lilts with curety and not by the petitioner. 

(3). The petitioner states that no counsel was ernpioyed in her 
behalf at the trial and that she trusted to the counsel of her asso- 
ciate defe'eliilants. 

IV. The remaining esceptioi~ requires no further answer than 
that it i i  also w~tenable. 

The court clocs not find the facts, nor was it necesiary to do so. 
The r d i l ~ g  is that, aswming to be true every fact stated in the 

l~etition, it is fatally defwtive for the omission already pointed 
out, nad that an arerment of qome ineritorious defence is an 
i~~clibpei~sable prerequisite to the granting the relief asked. 

S o  error. Affirmed. 

J. D. MOORE et als. u. W. J. EDWARDS, Adm'r. 

1. Where, i n  proceedi~rgs nuder a creditor's bill, a party's claim has been dis- 
puted, he must get a s t a~d i r ig  in court by estabiishinp; his own claim, before 
he can dispute that of another creditor. 
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2. Where a creditor's claim is resisted in a creditor's bill, on the qround that the 
cause of action upon which the judgment was rendered was barred b~ the 
statute; Held, that the judgment having been rendered by a court of compe- 
tent jurisdiction, it is not competent to  go behind it.  

3. An entry on the docket of the Superior Court, s h o ~ i n g  that a t ranscri~t  of a 
justice's judgment has been filed, is pizmu .filcie elidenee that the judgment 
has been rendered by the justice. The fact of docketing the judgment is 
prima facie e~ idence  of its existence. 

4. Judgments of justices of the peace regularly docketed in the Superior Court, 
cannot be collaterally impeached. 

(Reid v. Sp0012, 66 N. C . ,  415, cited and approved) 

CIVIL ACTIOS, tried before Ave~y,  J d y e ,  and a jury at  Spring 
Term, 1884, of NORTHAMPTON Superior Conrt. 

This mas a creditor's bill, comme~lced by J. D. Edwards as a 
creditor of J, 31. Edwards, deceased, and against W. J. Edwards 
as administrator of J .  M. Edwards, before James D. Roone, 
clerk of the Superior Conrt of Korthampton county. 

Moore filed his complaint, $etting h r t h  a i  a cause of action, 
that J. M. Edmards, at the time of his death, was indebted to the 
plaintiff in the sum of' forty-five ($45) dollars, and that on the 
6th day of June, 1876, he reduced said claim to judgment, iu  an 
action against defendant, before W ,  H. Parker, a justice of the 
peace, and on the 25th day of August, 18ii i, said judgment was 
docketed in the Superior Court of said county, and that there were 
not assets sufficient to pay the debts in f d l .  

On the 29th day of' May, 1879, plaintiff filed and publi41ed a 
notice requiring all other creditors of paid Edwards, deceased, to 
come in and file evidence of their debts within the time req~lired 
by lam. I n  response to this notice defendant filed a list of the 
claims which had been prebentecl to him ; among them was the 
claim of W. J. Rogers, as sarviviiig partner of J. &I. S. Rogers 
& Son. Moore disputed this claim, and Rogers filed his coni- 
plaint alleging that defendant's intestate was indebted at the time 
of his death, to him (Rogers) as surviving partner, in the sum 
of $159.94, due by account on February 7th) 1872. Rogers 
denied the allegations i n  Moore's complaint-that Edwards was 
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indebted to him, or that he had ever obtaiued judgment against 
the administrator : he further pleaded the statute of limitations 
to the canse of action npon which said alleged judgment was 
founded. 

Moore answered Rogers' complaint deuying his (Rogers') debt, 
and pleading the qtatute of liniitatioils thereto. 

Upon the issues raised by the pleadings, the cause n as removed 
to the Snperior Court in  term. At Spring Term, 1884, the cause 
came oil for trial hefore Avery, Judge. 

Roger5 ii~sisted that he had a right to go behind the judgment, 
if any, obtained hy Moore agzainst the admioistrator and require 
JIoore to prove that he had a bonn $de claim or cause of action 
;tgainst the estate at the time the jiidgment afore~aid (if at all) 
wds obtained. 

That he had a right to plead the statute of limitations to said 
causc of action, aotwithstanding said judgment, and if said cause 
of action was ba:-,.ed at the time said judgment was obtained, the 
judgment would not protect Moore as against the statute when 
pleaded by Rogers, and requested His  Honor to sabmit ifsues to 
the jury embracing these facts. 

H i s  Honor ruled that Rogerq could not go behind the judg- 
ment, and refused to submit the issues. Rogers excepted. 

His  Honor then submitted the following issue9 : 
(1). I s  the account of Rogers barred by the statute of limi- 

tations ; 
(2).  Did Moore obtain judgment again5t defendaut administra- 

tor, and was same docketed in the Superior Court as alleged by 
Moore? 

To  support the second issue, M ~ o r e  offered to introduce as evi- 
dence an entry upon the docket of the Superior Court, showing 
that upon the 24th day of August, 1876, transcript of judgment 
was filed as alleged. 

Rogers objected to this eutry as evidence of a j~ldgi~ient against 
him, and iiisisted that the original judgment-roll before the jus- 
tice was the only proper evidence. 



46 I N  THE S U P R E M E  COURT. 

Objections overruled. Moore mas allowed to introduce the 
entries and transcript. Rogers excepted. 

The jury forlild both issues in the affirmative. Motion for a 
new trial upon the ground of refusal of His  Honor to submit the 
issues asked for by Rogers, and the admission of improper evi- 
dence. 

Motion overruled. Appeal. 

Messrs. T. VCt7; N m o n  and T. AT. Hill, for plaintiff. 
1Ch. F K  C. Bowen, for the defendant. 

ASHE, J., after stating the facts: This i;; an anomalous cabe. 
The plaintiff, who is a judgment creditor of the defenrtnnt, l)rjng+ 
his action in his ow11 behalf and in  that of all the creditors of 
the defendaut who will make them~elvei partie. to the action for 
a settlement of the estate of defendant's intestate. A number of 
claims are to the ad~ninistrator, and among then], one 
by the creditor Kogeri. The plaintiffs dispute the claiill of 
Rogers, a i d  say it is barred by the statute of liinitatiouo. Roger, 
theu files hio complaint, and instead of establiqhinp his claim 
and securing a status in court by showing that his account was 
not barred by the statute of limitations and that he was elltitled 
as a creditor to share in the fund, he resists the claim of the 
 lai in tiff upon the grounds : first, that he never had a judgment 
against the defendant, a d  .econdly, if he had, the tau-e of action 
upon which his j~tdgment n as founded was harrecl by the 5tatute 
of limitatiom. 

His  Honor very properly held that the judgment I~ar inp  
been rendered by a court of competeut jurisdiction, it mi not 
competent for Rogers to go behind the jndgment. R~id r. X1joon, 
66 ?r'. C., 415. 

Uuder this statement of the case it would seem to ub that the 
only issue to be submitteci to the jury -was, whether the claim of 
Rogers was barred by the statute of limitations, for if hi* claim 
was barred he could acquire no footing in court. H e  n-ould 
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have no right to share in the fund and should not be permitted 
a n y  more than a mere stranger to interpose an objectioll to the 
claim of another creditor. 

But Hiq Honor ba\v proper to submit the following issues to 
the jury: 

I. I s  the acconnt of Rogers barred by the statute of liinitations? 
2. Did Moore obtain jndgment against defendant administra- 

tor, and was the rame docketed in the Superior Court, as alleged 
by Noore? 

Both ishues were found by the jury in the affirmative. 
To  support the second issue, Moore, upon objection by Rogers, 

was permitted to introduce as evidence an entry upon the docket 
o f  the Superior Court, showing that on the 24th day of August, 
1876, t r a n ~ r i p t  of joclgmeut was filed as alleged. 

To the adini~qion of thiz eridence Rogers excepted, contend- 
ing that the original judgment-roll before the justice was the 
only proper eviclence. 

W e  think there was no error in admitting the evidence. The 
transcript being filed and docketed is at least prima facie evi- 
dence of :I jndgment rendered by the justice, and i? supported 
by the maxim " onznin prc~sz~nauntt~r rite acta esse." The bare 
fact of docketing the judgment is prima facie evidence of its 
existence, and that it wa3 rendered as the transcript imports. 

I11 Reid v. iSpoorz, supra, it is held that a judgment rendered 
according to the course of the court cannot be collaterally im- 
peached, and that judgments of justices' courts ret9zdady docketed 
~ p o n  the judgment docket of the Xupevior Court form n o  excep- 
tion to the princ@le nboce stated. 

There is no error. Let this be certified that the case may be 
proceeded with ac~ordiag to law. 

Ko error. Affirmed. 
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McG. MANNING v. ELLIOTT BROS. A S D  J. P. ELLIOTT, Trustee. 

~L~l:sury-~?fo~tgnge-~\~otice of Sale. 

1. Where a mortgagor bringr an action to restrain the mortgagee from selling t he  
mortgaged property, on the ground that the debt secured is usurious, an 
injunctinn will be refused, if the mortgagee rraires the usurious parts of t h e  
contract. 

2. Where a debtor comes into a court of equity, and asks relief against an usu- 
rious contract, he must par  the defendant the money justly due him, with 
lawful interest thereon. This rule, however, does not apply when a creditor 
comes into court asking the enforcement of an usurious claim. 

3. Where an action is brought to enjoin a sale under a power of bale contained in 
a mortgage, the court having acquired jurisdiction of the parties and the sub- 
ject-matter, may direct a sale of the land; and is not bound to direct such sale 
in strict accordance with the terms contained in the deed. 

4. Where in such case a mortgage provided, that the mortgagee should have the 
right to advertise a t  once upon failure to pay the amount due, the court 
properly allowed the mortgagor sixty dags within which to pay the debt, 
before advertisrment for the sale. 

5. In  the absence of express stipulations in the mortgaqe, a mortgagor is not 
entitled to notice of the intention of the mortgagee to foreclose. 

(Br idges  v. X o r ~ i s ,  90 N. C., 3'2, cited and approved. L'apehart v. Biggs, 77 N .  C., 
261, overruled on one point). 

MOTION to continue a restraining order until the hearing, 
made before Shepherd, Judge, at Spring Term, 1884, of PITT 
Superior Court. 

The plaintiff alleged in his complaint, that on January l i th,  
1883, he borrowed of the defendantb the sun1 of $2,000, and 
executed to them a bond signed by himself and his wife, payable 
on the 1st day of December, 1883, with interest at six per cent. 
That to secure the payment of this bond, plaintiff and his wife 
executed a mortgage to J. P. Elliott, as trustee, on his farm in 
Pitt  county. That as part of the coilsideration for the loan, the 
defendants (who were comniission merchants) required the plain- 
tiff to ship them for sale 100 bales of cotton, or in lieu thereof 
should pay then1 during the year 1883, $150. He further 
alleged, that in pursuance of this contract, during the year 1883, 



FEBRUARY TERM, 1885. 4 9 

he shipped six bales of cotton to the defendant, hut had declined 
to ship any more, becauhe the return* of' sales made to him by 
the defendants were wrong and tunjwt, i~nd that on November 
29th) 1883, he had paid the defendants the +\in1 of $100 in cash; 
but that no part thereof, nor of the proceed* of the hales of cot- 
ton had been applied to the ii~oi-tpage debt, hut that these mnls 
had been applied to the paynlent of the $150-and of an 
additional charge of 23 per cent. for the loan of tile money. 
H e  further alleged, that on account of the -aid 23 per cent., and 
Aunl of $150, which were in addition to thc legal interest, the 
contract between him and the defenclnnti ~ 7 1 2  u5uriou- and illegal. 
The relief a-kecl was, that the ilefcndantz he reitrained from pro- 
ceeding under the mortgage, and that the contlxct of January 
17th, 1883, be declared 11-urion-. 

The defendants, in their amwer, .a!- that they arc conlmi&n 
merchants in the city of Baltimore, and only loan money to those 
persons who deal with them, and npon an uiiderqtanding that the 
loans so made rhonld be considered as allo~tances, upon which it 

commission of 24 per cent. ihonld be paid, and that the person 
to whom loans were nlade *hoald -hip cotton to thein for sale at  
the rate of five hale* for each $100 loaned, or otherwiqe should 
pay the legitimate comnzi-+ion thereon which they'would have 
received if such cotton had been actually -hipped. The defend- 
ants fYrtKer qap that the $100 has be& credited on the bond of 
,January 17th, 1883, and that the proceed- of the cotton have been 
paid to the plaintiff' by paying hi. draft- on them for the fill1 
amount of such  proceed^. 

I t  x a s  adnlitted by the coun-el that the plaintiff had 
drawn upon the defendant at the time of the *hipment of the 
cotton, and it war further admitted that, after giving the plain- 
tiff every credit he claimed for -aid cotton on account of unfair 
returns, the amount in controver-y would not exceed $26. 

The defendanti agreed to surrender all claiin againkt the plain- 
tiff for failure to ship the cotton to them. 

4 
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The mortgage provided that in case of failure to pay the bond 
at maturity the trustee might at once advertise for 30 days, and 
sell said land for cash, or on credit, as he might think best. I t  
contained no provision for any notice to the mortgagor before 
advertising. 

Upon these facts, His Honor refused to continue the restrain- 
ing order to the hearing, and adjudged, further, that unless the 
plaintiff pay the sun1 of $2,000, with interest at 6 per cent., less 
the $100 paid November 28th, 1883, and less the $26 in contro- 
versy, into court within sixty days from the date of the order, 
then the trustee mentioned in i!:c mortgage shall proceed to sell 
the mortgaged lands according to the terms of the said mortgage. 

From this judgment the plaintiff' appealed. 

No counse! for plaintiff. 
MPSSI'S. Haywood & Haymod, for the defendants. 

MERRIMON, J. We cannot hesitate to affirm the judginent of 
the court below. I t  manifestly granted all that the plaintiff 
could in c*oascience ask, and, perhaps, more than in strictness he 
was entitled to hare. 

I f  it be gyanted that the several things agreed to be done were 
all essential parts of the same contract, as alleged in the com- 
plaint, (and this is by no means certain), and that the contract 
waq in any aspect of it usurious, nevertheless, every usurious 
feature of it was abandoned and surrendered by the defendants, 
and the court simply allowed then1 the money due thein and the 
lawful interest thereon. 

The plaintiff, a debtor comes into court, asking equitable relief, 
and this the cpurt will grant to the extent he shows himself 
elltitled; but, in doing so, it will compel him to do equity in 
respect of the matter in controversy towards the party against 
whom he seeks relief; he must pay the defendants the money 
justly dne them, and they are entitled to the full benefit of the 
,security for it provided in the deed of trust mentioned in the 
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pleadings. A juat maxim of equity is, that he who seeks equity 
nlust do equity, and applying this rule, a court of equity will 
not set aside a contract or transaction in an action brought by the 
borrower of money for that purpose, unless upon the terms and 
requirements that he will pay the lender the sum of money that 
is bona fide due him. This rule, however, does not apply to the 
case of a lender of nlolley who comes into court asking the 
enforcement of hi* usurious claim; he would encounter another 
maxim, ~vhich requires him who would sue ill a court of equity 
to come with dean handb. 

The court, having by thi;j action acquired jurisdiction of the 
parties to the deed of trust, the deed itself and the property con- 
veyed by it, liar1 powe;. to direct a sale of the property specified 
in the deed, and to ~liake all proper orders and decrees to that 
end. 

I t  was not bound to direct a <ale of the property in strict 
accordance with the terms prescribed in the deed ; in this respect, 
it ought to exercise a sound discretion, having due regard, under 
the circumstances of the case, for the rights of the debtor and 
the creditoro respectively. 

Hence, the court properly provided in its judgment, that the 
plaintiff might, within a reasonable time, sixty days in this case, 
pay the nloilej- due from him to the defeudsnts into court, and if' 
he failed to do so, then, that the trustee named in the deed 
should sell the property according to its terms. We see nothing 
unreawnable or unjust in the judgment, towards the plaintiff'. 
The cause is retained for further orders. I f  the money shall be 
paid as required, proper orders and decrees discharging the debt 
and property will be entered at the next or subsequent term of 
the court; if the property shall be sold, like orders and decrees 
in respect to passing the title to the  purchase^, and disposing of 
the money, the proweds of the sale, will be made. 

I t  is scarcely necessary to remark upon the plaintif's claim 
set forth in the coniplaint, that he had the right to have mtiee 
of the defendants' purpose to advertise and sell the property 
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before they did w, because the bringing of this action and what 
has been clone in it, has obviated all question in that respect. Lest, 
however, it may be supposed that we passed it by unnoticed, 
n e will add, that the plaintiff was not entitled to notice to pay the 
debt mentioned in the deed of trust before advertisement of the 
property fhr iale by the tru~tee.  Such notice was not provided 
for in the deed; it \$a\ expressly provided that in default of' 
paynlent of the debt a, provided, the trustee should bell the 
property a i d  apply the nioney, the proceeds of the sale, as 
therein directed. In the ab5ence of any expreys btipulatiou to 
that effect, there i; nothing in the deed, or its nature, or the 
character or circumztances of the debt, that implied a right to 
zuch notice; nor is there any rule of law or equity that gives 
such right, and for the plain reason, that the parties to the deed 
agreed in terms that in the contingency provided for, the trustee 
nlight sell the property. The plaintiff thus obliged himself to 
take notice of the time of payment and his default in failing to 
pay, and the defendant's right to sell consequent thereupon. 

The parties had the right to make such agreement, and when 
made in good faith and in the absence of fraud or some inequit- 
able cauqe, the contract must operate according to its legal effect. 
All persons competent to contract may make such lawful contracts 
as they qee fit to make, unre~trained by courts of justice, either 
in the making or enforcement of them. - 

A conrt of equity cannot make a contract for parties, nor has 
it the power to modify or defeat one when made, if it be valid. 
The office and purpose of such a court is to enforce such con- 
tract, stripped of fraud, oppression, mistake or undue advantage, 
or like defect or objection, and according to the true intent and 
meaning of the parties to it. 

Courts of equity in some cases nullify or set aside contracts 
for causes that reuder them void or voidable; they, in other cases, 
uphold contracts accordingly as the parties really make them, 
without regard to forms or imperfection, and require, as nearly 
as may be, each party to do exact justice to the other. 



We are not unmindful of what n-ah said in C'cqehnrt v. Biyys, 
77 PI'. C. R. 261, in respect to notice to the debtor of adrertise- 
melit and sale of property conveyed to a trwtee with power of 
sale to pay debts. With great respect for the opinion of the 
eminent Judge who delivered the opinion in that case, we are 
very sure that the rule a i  to notice in such ease., as laid clon,n 
by him, has only n hat he there said to wpport it, a i d  it must 
in our judgment, apply to that case alone. \Ire reiterate what 
was said in Bridyers v. iKorris, $10 X. C'. R. 32, in respect to 
the care above cited. 

The judgment must be affirnled. Tlet thi. opinion be certified 
according to law. 

No errror. Affiri~~ed. 

J .  L. SUITER r. E. TI7. BRITTLE, et nlh. 

Where an appellant allowed the term of the  Supreme Court to  which his appeal 
should have been takeu to  pass without either causing his appeal to be dock- 
e ted in  the  Supreme Court, or o b t a i ~ i n g  a c e i t i o ~ ~ a ~ i  in lieu of en appeal; Held, 
t ha t  hc  was not entitled to  a cwt io i~m' i  a t  the ~ ~ e x t  term of the  Snpreme Court. 

(Nuiter r. Bl, i t l le ,  90 Y. C., 19, cited and apln'oved, l l o i ~ e v l o n  v. H~,,zderson, 86 N. 
C., 718, distinguished and approred). 

PETITI~S for a wrtiorari hearc1 at Octoher Term, 1884, of 
the Supreme Court. 

The petitioner alleged in d , - t r ~ n c e  that the jndginent W : I ~  ren- 
dered against him on  the 13th day of April, 1883, and on the 
same day he caused a notice of appeal to be filed in the record a d  
filed his appeal bond and itatenlent of tlie case on appeal. That 
hii  counsel instructed the clerk of the Superior Court to send a 
transcript of the record to the October Term, 1888, of the 
Supreme Court, which the petitioner alleges, that the clerk did, 
but the transcript was never recei~ed by the clerk of the Supreme 
Court. 
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That, in November, 1883, petitioner's counsel first ascertained 
that the transcript had not been received by the clerk of the 
Supreme Court, and he at once requested the clerk of the Supe- 
rior Court to make out and forward another transcript, ~ ~ h i c h  
the petitioner says said clerk alleges he did. 

That, early in December, 1883, one of his eo~unsel, being in 
Raleigh, ascertained that the second transcript had never been 
received by the clerk of the Supreme Court, and being obliged 
to leave the State on account of sickness in his family, he requested 
the clerk of the Supreme Court to write to another of petitioner'q 
counsel informing him that the transcript had not been received, 
which the said clerk at once did. 

Petitioner's colinsel then requested the clerk of the Superior 
Court to make out and forward a third transcript, but the clerk 
informed him, that owing to sickness in his family, he could not 
do so before the session of the Supreme Court would end. 

This petition mas filed on April Slst, 1884, during the Spring 
Term, 1884, of the Snpreme Court. 

il.lessr:s. T. JK Jfaaon a d  R. B. Peebles, for the plaintiff. 
Mmsrs. T. 3. Hill a id  Dq dl: Zollicofer, for the defendants. 

MEIZRIM~N, J. The action mentioned in the petition was 
tried at Spring term of 1883 of the Superior Court of North- 
ampton county, and there was judgment for the defendants, from 
which the plaintiff appealed to this court. This appeal was not 
docketed in this court at the term thereof next after the appeal 
was taken, which mas its October term of 1883, nor was it dock- 
eted herc until the 2d clay of February, 1884. At the Spring 
term of 1884 of this court, it was dismissed, because it was not 
brought up to the October term next preceding that term, and no 
steps had been taken at the October term mentioned, before this 
court to bring it up. Suiter v. Brittle, 90 N. C., 19. 

The appellant having thus lost his appeal, makes this applica- 
tion for the writ of certiorari to bring up the case as upon appeal. 
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There was nlanifedt a d  inexcuiable uegligeuce ou the pal. of 
the petitioner. Regularly, the appeal lost ought to have been 
brought to the October term of 1883 of this court. This wits 

not done, and no steps were talwl at that term to bring it up, 
and no reasonable excuse appenrz for the failure to do so. The 
appellant's counsel mere aware that it was not the11 here aq it ought 
to be, and repeatedly urged the clerk of the Superior Court to 
send i t  up. The affidavit of the clerk is not filed as part of the 
evidence, hut it is said that he claims to have twice sent the 
transcript by mail to the clerk of this court. I f  he did, so far as 
appears, it miscarried. But this, if true, is not reawlable dili- 
gence or excuse. 

Appellants muit be vigilant in pro~ecuting their appealh. The 
appellees have rights a.: nell  as they, that must be reipected; 
and beiidej, it is inlportaat in a high degree, that the order of' 
procedure &dl  be upheld. The rule i k  plain and well iettled, 
that appeals must be brought to the uext term of this court after 
they are taken, aud if, for an!- cause, they fail to get here, proper 
steps muit be taken at that term to bring theill up; else, the 
appeal will be loit. There  ma^ be possible cases M here this rule 
might be relaxed, but thi- case iz clearly not one of them. 

The counsel for the petitioner relied upon How~rton v. Hm- 
demon, 86 N. C., 71 8. That case does not -upport the petitioner'* 
contention. There, the appeal w a ~  taken at the Pall  Term of 
1881, of the Superior Court, tluriug the October term of that 
year of tlii, conrt. I t  WRY not brought to the February term of' 
this court. next thereafter a-, regularly, it ought to have been, and 
at  that term the application for the writ of certioi-tzri to bring it 
up was made. I n  that ca-e, the Court >a?-, that "if he (the 
petitioner) had omitted to a& for a crrfiorcai at thih term, then 
according to the iu~thoritie.: he would have forfeited his claim to 
the aid of the Court." 

It is kitid, this and like case- are "hart1 cabei," as to the 
appellants, who so lose their appeals. TFTe are not at liberty to 
consider the hnrdslzip of the cabe, if we were d iyowd to iutlulge 
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our 3ympathiet in *uch iuattcr-. The law requires in plain, 
strong and stringent term-, that an appellant shall duly perfect 
hi.: appeal, a i d  if he $ails to do 50, the appellee at once, as a con- 
sequence, acqumb right,., that he may aieert, if he chooses, and 
that the Court i i  a+ iiluch bomld to ~ t p e c t  and uphold as any 
other right given a d  yecured by the lam. Court.. of justice 
h v e  no authority to allow ((hard ewes," a. the? are called, to 
affect their judgment+, unle-s in ca5ei where the relief sought 
liei iu their clivxctiou, and then they .houlcl be careful not to 
1o.e sight of justice ! 

The prayer of the petitioner nlu*t be denied, and the petition 
dismibseil. I t  i~ SO ordered. 

L. P. FOKTESCUE et 31% v. 41. MAKELEY et als. 

1. Where the only evidence t o  show an agencj- was that some moues belonging 
to  the  alleged principal had l~een  paid to  the  part,y sought t o  be proved an 
agent,  and the  allcged agent had done suudry acts of kindness for the alleged 
principal ; B e l d ,  no  evidence to  create 811 agency. 

2, Evidence which only gives rise to  conjecture is calculated t o  bewiider and 
mislead a jury, rather than t o  lead them to  a just conclusion. 

3. Facts  t o  be give]) in evidence t o  prove any particular matter, should, in their 
hearing upon each other, tend to  prove the matter to  be established, and 
should point to  it with such degree of crrtaint? as will p r o ~ e  it  to  the  eatis- 
faction of a reaso~iable mind. 

4. I t  is rrror for the Court t o  leaye a rnateri:~] fact to  the  jnrj- upon which there 
is no  evidence. 

( ( h h b  v. E'o,qlenmt, 1 Ired. 440 : S f d r ,  \-. 17-Jiilr. 59 S. C., 162 ; State v. Jmnes, 90 K. 
(1.. 702, cited and approved). 

C'rv~r, AC'TIOX fur the po--e&n of land, tried before ~~~avccs, 
,7., and a jury at Fall  Term, 1881, of HYUE Superior Court. 

The plaintiff* brought thi- action to recover pos~eesion of the 
lil11d de&bed in the tranccript, and elaim to derive title thereto 
from Mr-. C. E. Slade, who executed to them a deed therefor, 
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dated the 20th day of April, 1870. T h i ~  deed purports to have 
been made i a  consideration of one dollar, and natural love and 
affection for the grantee? named therein, who are the plaintiffh 
and the nephew, and nieces of the grantor. 

I11 the year 1870, there were docketed judgments in the 
Superior Court of the county of Hyde, against the said Mrs. 
Slade in favor of John I,. Kortham and other creditom, founded 
on debts contracted prior to the year 1867. Executions issued 
upon thebe judgments, and the land mentioaed, situated in the 
said county, was ?old nuder the same by the sheriff of that 
county, and the defendant, IT. H. Fortescue, became the pur- 
chaser thereof at the price of $370, and on the 4th day of 
March, 1872, the sheriff executed to him a proper deed therefor. 
This deed purported to convey to the purchaser all the right, 
title and interest of the defendant in the execution in the lands 
to the purchaser. 

I11 September of 1878, 77'. H. Fortescue sold and conveyed 
the lancls mentioned to his co-defendant 31. AIakeley. 

The defendanti contend that the deed executed b -  Nrs. Slade 
to the plaintiff* n-as, voluntarily, fraudulent and void as to 
creditom, and that she did not retain property frdlp sufficient and 
available to di-charge the debt. and obligation5 owed by her at  
the time of the making of the conveyance under which the 
plaintiffs claim. 

The plaintiffs, on the other hand, contend that Mrb. Slade 
retained property ample in value and available to pay all debts 
due fro111 her at that time; and they f~wther allege, that the 
defendant \T. H. Forteicue, at the hheriff's d e  mentioned, pur- 
chased the land as the agent of, and for AIra. Slade, and paid for 
it with her mouey, and that thii sale was therefore void. 

On the trial the defendants, among other things, contended 
that there mas no evidence that TV. H. Fortescue purchased the 
land at  the -heriff"s sale a- the agent of Mrs. Slade and paid for 
it with her money; and they reyuehted the Court to so instruct 
the jury. The Court declined to give this instruction, but told 
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the jury, "that if W. H. Fortescue purchased the lands at exe- 
cution sale as Mrs. Slade's agent and with her fui~ds, the sale 
would be void, because an execution debtor cannot purchase at 
his sale, and therefore, that if the plaintiff's deed was delivered, 
the plaintiff would be entitled to recover." 

Therg was no positive evidence introduced on the trial t a  
prove such agency, and the only evidence from which it could 
possibly be inferred, was the following : 

One witness testified that: 
" I n  1872, sold some corn off Slade farm and gave money tcl 

W. H. Fortescue, from $40 worth to $80-between tho, ~e two 
limits; it was fifteen or twenty barrels of corn. This was in the 
winter or spring of 1872, unable to say which. Upon cross- 
examination witne-js said, "I do not know that I testified last 
court, that it was in the latter part of spring." 

Another witness said, "can't say who Mrs. Slade lived with 
generally ; sometimes with W. H. Fortescue, and sometimes at her 
place with John Fortescue." 

Another said, ('I did not deliver rent to Pbrter Fortescue in 
1869; W. H. Fortescne not to deliver any corn nntil he gave me 
orders; W. H. Fortescue delivered the corn to his brother Porter 
Fortescue; I rent the farm from W. H. Fortescue. Will Rus- 
sell and W. H. Warren used part of the corn out of rent barn, 
I satisfied W. H. Fortescue when rent was ready; I left in 
February, 1870. I n  1868-'69 Mr. Fortescue got some rents 
from two or three acres that had been lying out; I would not 
have paid over $60 rent for a certainty, in condition land was in ;. 
Harrison Fortescue supported M ~ S .  Slade and paid her bills; the 
rent of land did not yield enough to support Mrs. Slade; Mrs. 
Slade ,had no other land that I know Of; sold some cattle for 
Mrs. Slade in 1869, and paid rhoney to Porter Fortescue at her 
request; Porter and John Fortescue attended to Mrs. Slade's 
matters as well as Harrison; saw Harrison paid one account for 
Mrs. Slade." 
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duother said, "Mrs. Slade boarded with me, in 1869 or 1870, 
: h u t  twelve months; ITT. H. Fortescue paid me her board; being 
in the faillily I charged her $8 per month." 

On the 18th of March, 1872, Mrs. Slade empowered the 
defendant Fortescue to receive and receipt for the money in the 
office of the clerk of the Superior Court, the proceed.. of the sale 
of thc land, not required to pay the execution in the hands of 
the sheriff. 

This snm was $30. 
There was a verdict and judginent for the plnintiffh, a i d  the 

defendants appealed. 

Messm.  Pace & Holcliny and Lnthnnz & Skiper ,  for the 
plaintif%. 

Xessrs .  Geo. H. BI'OIC~, JIB., Roclm(112 & 8071 il11~1 C'. F. War.- 
re)?, for the defendants. 

MERRIXON, J., (after stating the facts a5 above.) W e  think 
that the court ought to have instructed the jury, that there was 
no evidence to prove that the defendant Fortescue purchased the 
land in question at the *heriff's sale, as the agent of and for Mrs. 
Slade, and paid for the same with nloi1t.y furi~ished for that pur- 
pose by her. 

I t  clearl~r does not appear pobitively from the evidence, that 
*he requested or instructed him to purchase it, or that he had of 
her money any coilsiderable part of the sun1 of money required 
to pay for it. Nor does it .:o appear, that he engaged to pur- 
chase it for her, or that such relation.: existed between them as 
would reasonably imply any, the slightest obligation resting on 
hiin to do so. I t  does not appear, that he wa. her general agent 
in any respect, or that he (lid more than occasional acts of fkiendly 
.enice, while others did like qervice for her, from time to time. 
Xor doe.; it appear, that he made purchases for her at  all-it 
only appears, that in the spring of 1872, he received of rents due 
her between $40 and $80, and that she authorized him to receive 
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FORTESC~E 21. MAKELEY. 

for her $30, the surplus of the purchase money paid for the land, 
and to execute a receipt therefor. 

I t  is no where intimated in the evidence that Mrs. Slade mani- 
fested by word or act, any desire to purchase the laud at the 
sheriff's sale, or that she thought there was any reason why she 
should do so ; nor does the evidence show that she had the money 
required for that purpose. 

Indeed, one witness stated that the rents of the land were 
not suficient to support her. 

Nor does the evidence show, that the defendant Fortescue, 
ever said anything, or did any act, that implied, or tended in 
itself to prove, that he purchased the land for her, or engaged 
to do so. 

The slight fBcts relied upon by the plaintiffs, as sought to be 
applied, are vague and uncertain, and certainly do not of' them- 
selves imply, or tend reasonably to prove such agency as that 
alleged; nor are they such, taken severally or together, as make 
evidence from which the jury might reasonably infer i t ;  and 
much less, do they create any presumption of such agency. The 
facts do not suggest or point to it with any degree of certainty; 
in their nature, and in the orderly course of things consenuent 
upon them, it was not in any view of them essential; they did 
not make it necessary or probable ; they barely give rise to vague 
conjecture. Such facts for such purpose are too uncertain a i d  
indefinite to produce convictioll upon the mind, or to act upon 
in the ordinary courhe of business life; they were calculatecl to 
bewilder and niislead the jury in finding the fact sought to he 
established, rather than lead them to a ratiol~al and just con- 
clusion. 

Such factb are too slight in their nature and combillation f i r  
the purpose coutemplated to constitute evidence. To make evi- 
dence, they should together, and in their bearing each upon the 
other, tend reasonably to prove the fact to be established; in 
their nature, they should suggest a i d  point to it with such degree 
of certainty as to prove it to the satisfaction of the reasonable 
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mind. This, in our judgment, the evidence failed to do. CYobb v. 
Ehjlenzan, 1 Ired. 440; &te v. It7hite, 89 X. C'. 462; Stccte v. 
,Janaes, 90 S. C. 702. 

The agency of the defendant Fortescue, a,s alleged hy the 
plainti&, was treated on the trial a. a material and controlling fact. 
The Court in refti-ing to tell the jury, as requested by the 
defendant*, that there wa.: no evidence to prove the alleged 
agency, and in telling them that if the defendant Fortescue pur- 
chaw1 the land as agent of Mrs. Slade, the ylaintiG werc 
entitled to recover, in effect in-tructed them that there mi evi- 
tlence from which t h e -  might fiild wch agency to have existed. 
I n  this there wab error, for n-hich the defendants are elltitled to 
21 rrnire cle noco, and to that end, let thiq opiniou be certified to 
the Superior Court. I t  is so ordered. 

ARNOLD GREEN r .  JOH?; T .  DAWSOY. 

Where no statement of the case accompanies the record, the judgment xi11 be 
affirmed, nuless upon looking into the record it is found t,hat there is a want of 
jurisdiction, or it is apparent from the whole case that the plaintiff is entitled 
to no relief. 

(Xellerkinsv. Tateui, i 9  iY. C.: 546: Tumerv. E'otml, 83N. C., 683, cited and appro~ed) .  

C'IVIT, ACTIOS, tried oil q ~ p e a l  from the juclgnlent of a ju,&e 
of the peace, at Fall Terln, 1882, of C'RAYEK Superior Court, 
before XcKoy, J., mtl 21 $nr!-. 

There n7a3 a verdict a i d  judgillent for the plaintiff. 
Appeal by the clefendant. 



62 I N  T H E  SUPREME COURT. 

ASHE, J. This was a civil action begun before a justice of the 
peace and carried by appeal to the Superior Court for the county 
of Craven, where, at the Fall term, 1882, of the Superior Court 
for baid county, the case mas tried before McKoy, Jltdge, and a 
jury, when there was a verdict and judgment rendered in behalf 
of the plaintiff, from which the defendant appealed to this court. 

The actiou was brought before the justice to recover one bale 
of cotton, the propert?; of the plaintiff, which he alleged had 
been wrongfully detained by the. defendant to plaintiff's damage 
sixty dollars. 

There was a judgment before the justice for fifty dollars' dam- 
ages, and in the Superior Court the verdict was for fifty-four 
dollars, aud the judgment for the same amount. 

The appellant in this (=be has failed to comply with the 
requirements of the Code in taking an appeal-sec. 550 of the 
Code, C. C. P., 311, requires that the part?; appealing to the court 
shall prepare a concise statement of the case, enlbodyiug the 
instructions of the judge as signed by him, and the request of 
counsel of the pal-ties for instructions, &c. This mas not done 
in this case, and we are not informed upon what ground the 
appeal mas taken. There are no exceptions talien and no errors 
pointed out. I n  such a case it is the ~uliform practice of thi* 
court to affii-in the juclgment, unless in looking into the record it is 
found that there is a want of jurisdiction, or, upon the whole case, 
it is apparent that the plaintiff is entitled to no relief. Heebins 
v. Tatern, 79 PI'. C'., . 2 6 ;  Tume?. Y. F o a d ,  83 P1'. C., 683. 

There iq no error, and the judgment of the Superior Court i- 
affirmed. 

No error. d ffi rmecl . 
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B. F. MOORE v. JOHK R. DUNS,  ildm'r, et als. 

Annuity-Exone~wtiolz- U'hen paoceeds of personal property to 
be used by an  ndnzinistrafor to dischmye mortgage. 

1. -4 mortgace given to secure au annuity pro~ided  that in case the annuity was 
not promptly paid, the annuitant might sell the mortyaged land, and after 
paying the overdue instalments, might either re-inrest the money or might 
estimate the cash value of her annuity at the day of sale, and retain the 
amount out of the proceeds. The annuity nas  in arrears, and a suit was 
brought b j  a second ~nortgagee to foreclose. The annuitant elected to take 
the cash value of her annuity, but died pending the action to foreclose; IIeZelrl, 
that her administrator was only entitled to the unpaid arrears of the annuity 
and Interest thereon. 

2. The rule that the personal estate must be used in discharging debts secured 
upon real estate, in order to its exoneration, operates among persons who 
derive their interest directly from the deceased owner, and does not extend to 
creditors, secured by a mortgage. These must first exhaust the appropriated 
land, and look to the personalty only for the residue. 

(Creerg v. Peurce, 69 N. C., 67, cited and approved). 

This was a civil action heard before Gzdger, Judge, at Augubt 
Term, 1884, of WAKE Superior Court, upon exceptions to the 
report of a referee. 

The facts appear in the opinion. 
His  Honor overruled the exceptiom of the defendants, aud 

they appealed. 

Messrs. Pace d Holding, for the plaintiff. 
Il.lessrs. D. G. Fowle, Ftdler & iSnozc, E. Ci; hhith,  and 8tron.q 

R. Xmedes, for the defendants. 

SMITH, C. J. On the 26th day of Septeinber, A. D. 1873, 
Elizabeth Carver, the surviving widow of Job Carver, and as 
such, entitled to an  estate for life in one-third of the lands 
descended from the intestate to Miles E. Carver their son and 
his heir-at-law, conveyed her intere3t as tenant in dower, to the 
latter in consideratio11 of his covenant expressed in the deed 
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executed by both, to pay her during life an annuity of $400; 
whereof one moiety was payable on the first day of October fol- 
lowing, and thereafter equal parts of the whole on the firqt day 
of April and October of each year. 

A t  the same time and inmediately thereafter, the said Miles 1:. 
Carver alone, his wife Octaria J., not joining in the deed, recon- 
veyed a full estate in one of the tracts mentioned in his mother's 
deed to him, to secure the performance of his contract in regard 
to the annuity, with a condition that upon a default in payment 
continuing for twenty clay*, the mortgagee might sell the premises 
and, after diwharging the overdue instalmenti, inrest the remain- 
ing proceeds of sale in zuch nlamer as she may deem best, for 
securing the payment of said annuity, or to require of the pur- 
chaser with his consent, that he give adequate becurity for such 
future sumq as might thereafter become due; or the said Eliza- 
beth might, at her option, estimate the caqh valne of the said 
annuity, at the time of .ale, according to the rules of lam, and 
pay said amount out of the cash proceeds of <ale in addition to 
such instalnlent~ as mere then due. The mortgage was admit- 
ted to registration on the 11th day of December, 1873. 

On December lst, 187-2, Miles E. Carver obtained a loan from 
B. I?. Moore in the sum of $2,300; and executed his note there- 
for with John R. Dunn and Peterson Dunn, as suretieb, payable 
at  six months with intereqt at eight per cent. payable serni-an- 
nually, with like interett on each semi-aimual payment, not pro- 
vided for. To secure this indebtedness the said Miles E. Carver 
and wife, by deed of mortgage executed at  the same time, con- 
veyed to said B. F. Moore two tracts of land therein particularly 
described, with a power of $ale in case of the failure of the mort- 
gagor to ~neet the note at nlattnrity and a right to apply the 
moneys thence derivecl to its satisfaction. 

M. E. Carver died inteqtate in August, 1857, and letters of 
administration on hi, eqtate i+ued to the said John R. Duan, a 
suretv to the note. 
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On the 21st day of December, 1877, the said B. 3'. Moore com- 
menced this action against the said John R. Dunn individually 
and as administrator of said M. E. Carver, deceased, Octavia J. 
Carver his widow, Elizabeth Carver and Pearl Carver their two 
infant children, who are defended by their guardian ad litem 
Willie D. Jones, and Peterson Dunu the other surety to the note, 
to reduce the same to judgment for the balance due, and for a 
foreclosure and sale of the premises in order to its discharge. 

Answers were put in by the said Octavia, in which she sets u p  
a claim to dower and insists that the personal estate of her intes- 
tate husband be appropriated to the payment of the n~ortgage 
debt and the land exonerated therefrom; by the infiduts insist- 
ing on the exoneration; and by Elizabeth P. Carver, who relies 
upon the priority of her lieu 011 the land conveyed to secure her 
annuity, and in the event of an ascertained deficiency of personal 
assets in the hands of the administrator J. R. Dunn, consents to 
a sale, and demands a payment of her overdue instalments and 
also of the "cash value of the said annuity to be ascertained by 
law." 

The defendant Peterson Dunn died, pending the suit, and his 
administrators D. D. Gill and J. J. Dunn have been made parties 
in his stead. 

The personal estate of 34. E. Carver is insufficient to pay the 
debts and costs of administering it. 

A t  August term, 1879, it was "ordered with consent of all 
parties, that all the issues of law aud $act involved in this action, 
be referred for determination to Alfred W. Ha,vwood, Esq., under 
the provision of the Code of Civil Procedure." Under a decree 
of sale made during the reference, the commissioner appointed 
for the purpose sold said lands on October 14th, 1882, and made 
report thereof to the court, from which it appears that the tract 
securing the annuity was bid off for $2,300. 

Elizabeth P. Carver, the annuitant, died on the 21st day of 
February following, before the referee had completed the refer- 
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ence and made his report, and her administrator W .  B. Smith 
was admitted to defend in her place. 

To  t,he referee's finding? and rulings ouly two exceptions are 
taker] and these, not srxstained by the court, are alone presented 
in the record for review by us. 

The referee ruled that the annuity was to be paid up to the 
annuitant's death, with interest on the successive instalments from 
the time when each became due, the value being definitely ascer- 
tained by her death; while the appellants, W. B. Smith and the 
infant defendants insist upon a valuation fixed at  the day of sale 
upon an estimate of the probable duration of life and irrespective 
of its termination soon after. The referee finds her expectation 
of life to be ten years from October 1st) 1882, the present value 
of which would be $3,096.19. 

H e  reports as due on the successive unpaid instalments from 
October 1st) 1875, up to the death of the annuitant on February 
21st, 1883, $2,985.30, and this sum reduced by appropriating to 
i t  the $2,300 arising from the sale of the land to $636.64, he 
rules to be entitled to share pro rnta with other creditors in the 
distribution of the personal estate of the debtor. 

The appellants' exception to this ruling is that the value of the 
homestead fixed at $1,000 should be first deducted from the sum 
received upon the sale of the land aud the balance alone used in 
redocing the debt to $1,685.30, which should participate in the 
division of the fund. 

The validity of these exceptions, and no others, we are called 
upon to consicler in the voluminous record brought up by the 
appeal. 

(1). The claim to the value of' the annuity upon t,he basis of 
the probable duration of the annuitant's life at  the time of the 
sale. -We do not put the suggested construction upon the clause 
in the mortgage deed, that,'in case of the conversion of the land 
into money by sale, it contemplates an estimate of the annnity as a 
future fruit-producing fund, when there is a certain and definite 
method of arriving at  its value. The other was intended to be 
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resorted to from the necessity of the case, when the annuitant 
was living, and i t  was a substitute for the bemi-annual payments 
of indefinite continuance. This is manifest from the provision, 
that in place of setting apart a sufficient portion of the purchase 
money, the purchaser and annuitant n igh t  arrange for an ade- 
q ~ ~ a t e  security, for the subsequent instalments. But when the 
right to these ceased before any appointment or appropriation of 
the fund was made, and its duration was determined by death, 
the claim to an exhausted annuity terminated also and was con- 
fined to such instalments as then remained unpaid. 

Such was the condition of the fund when the annuity expired, 
and it would be an extraordinary proceeding to recur to a period 
when the annuitant was living and ascertain the sum she should 
receive upon the baiiq of the probable duration of her life, in the 
presence of the fact that it came to a close four months after- 
wards. The referee cornrnitted no error in his ruling and prop- 
erly restricted the claim. 

(2). The sum that is entitled to share in the apportionnlei~t 
of the insufficient personal estate among creditors. 

There is no objection made by the appellants to the appropria- 
tion of $1,000 as the value of the homestead exemption, from 
the purchase money, and it is clear that the residue of it inust 
be taken from the entire debt due the deceased mortgagee, before 
the latter can come in for participation in the funtls to be admin- 
istered. The rule that the ~ersonal  estate must be used in dis- 
charging debts secured upon real estate in order to its exonera- 
tion, operates anlong persons who derive their interest directly 
from the deceased owner, when he has made no inconsistent dis- 
position of hih property. I t  does not extend to creditors who 
have a lien upon real estate, as is expressly decided in Creecy v. 
Yeczrce, 69 N. C., 67. These n~us t  first exhaust the appropriated 
land and look to the personalty for what remains when there is 
a deficiency of assets to pay all. This principle is announced by 
Lord Chancellor Hardwick in Bartholomew v. May, 1 Atk., 487, 
and seems to have been since recognized. 2 Williams, Ex., 1042. 
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The widow is, however, entitled to have the personal assets in 
relief of her dower. Oreecy v. Pearoe, supra. 

We, therefore, sustain the last exception and reverse the ruling 
in reference thereto, and affirm the judgment upon the first excep 
tiou. The costs will be paid out of the sales of the land. 

Let this be certified. Reversed. 

JOHN M. HUNTER v. ELI PARBOROUGH. 

Demurrer- Jurisdiction-Parties. 

A, by deed, conveyed slaves to her daughter, I. C. H., for her own use during life, 
and in the deed proceeds "to constitute and appoint" the said I. C. H., a 
trustee to hold said negroes during her natural life for all, and singular, "the 
children of said I. C. H., their heirs and assigns forever." The husband of 
I. C. H., before 1860 and during the life of his wife, sold said slaves and 
assisted in their removal beyond the limits of this State. I. C. 8. died in 
1880, and her husband refusing to account for the fund or any part of it., the 
plaintiff, one of the children of I. C. H., brought this action against the hue- 
band to recover his share of the price for which the slaves were sold. Defend- 
ant demurred and assigned as ground of demurrer, that it appears upon 
the face of the complaint L'that the court has no jurisdiction of the sub 
ject of the action "; Held, lhat the demurrer was defective in not stating the 
ground of objection to the complaint ; but as this defect was jurisdictional, it 
could not be waived, and could be taken advantage of at any time -even 
in this court; (2) that plaintiff had an equitable right $0 part of the pro- 
ceeds of the sale of the slaves, and that the Superior Court, and not a justice 
of the peace, had jurisdiction ; (3) all the children of I. C. H. were necessary 
parties, but this defect can be cured in the Superior Court. 

(Love v. Commissioners, 64 N. C., 706 ; Qaslcill v. Commissionw8, 85 N. C., 278; 
Tzlchr v. Baker, 86 N. C., 1 ; Hawkins v. H u g h ,  87 N. C., 115 ; Qill V. Yozmg, 
82 N. C., 273 ; MeEd v. Cutlar, 4 Jones Eq., 881 ; Ller v. film., 88 N. C., 576; 
Cheshire v. Chahire, 2 Ired. Eq., 569 ; cited and qpproved. 

CIVIL ACTION, tried at Fall Term, 1884, of the Superior 
Court of MOORE county, before Shepherd, J. 

The facts are stated in the opinion of the Court. 
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HWKTER v. YARBOROUGH. 

From the judgment of the Court overruling the demurrer, 
the defendant appealed. 

Jlessrs. W. E. Murehison and R. P. Bmtorz, for plaintiff. 
Mr. J. W. Hirzsdnle, for defendant. 

SMITH, C. J. I n  the month of October, 1854, Priscilla 
Thomas, being then the owuer of two young female slaves, by 
deed of gift conveyed them to her married daughter, Isabella C. 
Hunter, for her on-n use during life, and as trustee to hold the 
remaiuder during the period of her own limited possessi(h and 
enjoyment, for the use and "benefit of all and bingular the chil- 
dren of the said Isabella C. Hunter," designatiug by name, as 
such, in the deed, Jane Elliott and Martha Adaline. Besides 
these two, other children, B. W. and John 31. Hunter, the plain- 
tiff', were boru during the marriage. Upou the death of her hus- 
band, the said Isahella C. intermarried with the defendant, Eli 
Yarborough, by whom she had six other children. 

Sometime previous to 1860, and during his wife's life, the 
defendant disposed of said slaves, and their issue subsequently 
born, as his own, by selling then1 to be removed, and in assist- 
ing in their removal beyond the limits of the State, receiving in 
payment therefor $1,750 in money. 

Isabella C. died in August, 1880, and the defendaut refusing 
to account for said remainder or any part thereof, the plaintiff 
assenting to the sale, seeks iu this action to charge him with the 
principal money, and recover his share thereof. 

The defendant demur.. to the complaint, for that upon its face 
it appears "that the court has no jurisdiction of the subject of 
the action." 

Upon the hearing of the issue raised by the demurrer, it was 
overruled a d  the defendant allowed to answer the complaiut, 
from which judgment the defendant appeals. 

The denlurrer fails to specify the grounds of objection to the 
complaint, as i t  should do, according to the coustructiou put 
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upon the statute in Loce v. Commissione~.s, 63 E. C., 706, and 
in its present form was wholly needless, since the want of juris- 
diction caunot be waived and map be taken advantage of at any 
time, eveu in this court. Code, $5240, 242 ; Gaskill v. Commis- 
siowrs, 85 X. C., 278; Tucker V. Raker, 86 N. C., 1 ; Hawkins 
v. Hughes, 87 N. C., 115. 

But in the argument supporting the demurrer, it is contended 
the action is founded on an implied contract to keep and pa): 
over the principal fund to those eutitled in remainder at  the 
expiration of the precedent particular estate, and as the part 
claimed by the plaintiff' is less than $200, cognizance of the - 

claim resides in the court of a justice of the peace. 
This is a mirconceptiou of the action as presented in the (,om- 

plaint. Assuming the defendant's obligation to rest upon ail 
implied contract, it is a contract to account for and pay over the 
entire sum received to those entitled, and not a series of c30ntracts 
to pay over to each his and her ratable part of it. 

This view of the case shows that all the remaindermen, per- 
sonally or by representation, ought to be parties to the cause, so 
that one recovery may he effected for a11 and the defendant not 
exposed to a successioa of separate suits by each. 

The demurrer, if taken to the defect of parties plaintiff, 
would have been effectual; Code, $239, 74; Gill v. Young, 82 
N. C., 273. 

The action, however, rests upon an equity of the persons 
entitled in remainder to waive the tortious disposition of the 
slaves and follow and secure the substituted fund resulting from 
the sale. 

I n  JfcKeil v. Cutlar, 4 Jones Eq., 381, Pearson, C. J., uses 
this language: "We are satisfied that Catharine Cutlar, the 
defendant's intestate, sold the slave out and out, with the inten- 
tion that he should be run off aud taken to parts unknown, and 
that she received $500 as the price. Having only a life estate, it 
was against conscience for her to sell the absolute interest except 
upon the footing that, as the charge of a criminal offence, which 
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was made against the slave, rendered it expedient for the remain- 
derulau, as well as for herself, to sell him, she ~rould do so, and 
hold the price for their nintual benefit. This is a clear. equity, 
~ ~ h i c h  the plaintiff has a right to enforce against the personal 
representative of Mrs. Cutlar to the extent of the assets.)' 

After a full discnssion of the learuing on this subject, and an 
examination of the adjudged cases not f o u ~ d  to he in entire har- 
mony, the result is arrived at  and announced as the trne doctrine 
by our late associate, Mr. Justice R~iffin, in Isler v. Isler, 88 N. 
C., 576 : "The Court feel at  liberty to adopt their own rules with 
regard to the matter, and to them none seems ah simple or just 
as the one laid down in JlcKeil v. C~rtlm, .szpi.n, which was alho 
recognized in Cheshire v. Cheshire, 2 Ired. Ey., 569, tllloming 
the price to reprepent the slave and to be enjoyed by the life-ten- 
ant during the residue of his life, and then without abatement to 
him in remainder; provided he shall elect to ratify the sale and 
take the fund." These suits were in the court of equity and the 
fund was pursued and reached in the hands of the life-owner, as 
a trustee, liable to account for the money as such. 

The present case is stronger, fbr, hesides the relations of the 
owners of the particular towards the owners of the remainder 
estate, in her deed, the donor proceeds in direct words "to con- 
stitute and appoint the said Ivabella C. Hunter, a trustee to hold 
the said negroes during her natural life fbr all and singular the 
children of said Isabella C. Hunter, their heirs and as&p for- 
ever." 

The demurrer was therefore properly overruled, and the neces- 
sary parties can be made in the Court below, and the defect 
already noticed in this respect removed. 

Let this be certified for further proceedings in the Superior 
No error. Affirmed. 
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Dower- Ju~isdiction of tlze 8uperior Court ovey-Ezecutory 
Devises. 

1. Where there is a devise in fee simple, with an executory devise over, the wife's 
right to dower attaches on the first estate, and is not defeated on its determi- 
nation. 

2. A widow is entitled to d o ~ e r  in all lands of nhich her husband was seized JUT- 
iug coverture, and n-hich any child she might bear him could by possibility 
take by descent. 

3. The equitable jurisdictinu of the Superior Court over don er ha8 not been taken 
away by giving cognizance of such matters to the clerk ; but in order for the 
jurisdiction to attach as a general rule, some equitable element should appear 
in the application. 

(Campbell v. Murphy, 2 Jones' Eq., 357: Jones v. Gwoclc, 6 Jones' Eq.. 190, cited 
and approved). 

CIVIL ACTION to recover laud, tried at February Term, 1884, 
of' WAKE Superior Court, before Bcery, Judge. 

The facts appear fidly in the opinion. 
There was a judgment for the plaintiff and the defeudant 

appealed. 

Messrs. F t d l e ~  & Snow, D. G. E'oule and E. C.   smith, for the 
plaintiff. 

17fessrs Battle & Jordecai,  for the defendant. 

ASHE, J. This was an actiou to recover land, tried before 
Avery, Judge, at the February Term, 1854, of WAKE Superior 
Court. 

A jury trial was waived and the action submitted to the decis- 
ion of the Court. The plaintiff claimed the land in controversy 
under the mill of Berry Surles, which said will is as follows, 
to-wit : 

"First, I give sud bequeath to John Pollard, one negro girl 
named Jane, to him and his lawful heirs begotten of his body; 



F E B R U A R Y  TERM,  1885. 73 

POLLARD v. SLAUGHTER. 

dying intestate, such to return to Caswell Pollard and Thomas 
Slaughter, or their lawful heirs begotten of their bodies. 

"Then second, I give Caswell Pollard one negro girl by the 
name of Hannah, to him and his lawful heirs begotten of his 
body, dying without such, to return as above directed. 

"Thirdly, I give to Thomas Slaughter, one negro girl named 
Pat, to him and his lawful heirs begotten of his body, dying 
without such, to return to John and Caswell Pollard, ur their 
lawful heirs begotten of their body, and the balance of my land 
aud negroes to be equally divided between John Pollard, Caswell 
Pollard and Thomas Slaughter, after paying all my just debts; 
with this exception, Buck, it is my desire that he be sold to a 
speculator, and i t  is my desire that all of my stock of all kinds 
to be sold and equally divided between them as above stated, 
also my money and notes to be divided in the manner above 
stated, equally, my three sons which is named in this will. 
I t  is my desire if they all should die without such heirs, to return 
to my brothers and sisters or their lawful heirs." 

I t  was admitted that John Pollard, one of the devisees, died, 
leaving no issue of his body, and his interest in said land was 
divicled between Caswell Pollard and Thonias Slaughter, by a 
decree of the Superior Court of Wake county, and that Thomas 
Slaughter, on the-day of-, 18-, died, leaving no issue 
of his body, but leaving a widow, the defendant in this action. 

The defendant, in her defence to the plaintiff's action set up as 
a counter-claim that she was entitled to dower in the land in 
controversy, as the widow of Thon~ws Slaughter, who was seized 
thereof at  his death of an estate of which her issue might have 
been heirs, and demanded judgment that she have dower alIotted 
to her in the same. 

The Court rendered judgment in behalf of the plaintiff, and 
the defendant appealed. 

The case was argued in this Court at  considerable length and 
with great ability by counsel on both sides, and the only question 
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mooted by counsel lvas, whether the plaintiff was entitled to 
dower in the lands described in the complaint. 

Both parties claim under the will of Berry Surles, and the 
question in controversy depends upon the ~on~t ruc t ion  of the 
will. The plaintiff contends that the proper constrrictioi~ of the 
d l  is, that the same conditions and linlitations attached by the 
testator to the personal estate apply as well to the devises, and 
that upon the death of either, John Pollard, Caswell Pollard or 
Slaughter, without heirs of his body at the time of his death, his 
share pa,ised to the survivors, and U ~ O L I  the death of another of 
the devisees without heirs of his body, his share went to the last 
survivor with the accrued interest of him who first died, because 
the testator directed that upou the death of d l  the named devisees, 
without such issue, the whole estate should go over to his brothers 
and sisters, and that when either one of the devisees died without 
having issue, his estate at once ceased by the limitations to the 
survivor, and the estate ceasing, all the incidents of the estate, 
such as dower, ceased with it. 

The defendant insisted, that conceding the construction con- 
tended for by the plaintiff to be correct, that, by the will and the 
operations of the act of 1784, (CODE, see. 2180,) a fee simple 
estate was vested in each of the deviseeb, to be defeated by the 
happeuiug of the contingency of dying without heirs of the body, 
and when one of them died, without having had issue, leaving a 
widow, she would be entitled to dower, because her husband had 
been seized of ah estate of inheritance in the law, during the 
coverture, to which any child she might have had by him would 
hare been heir. I f  the construction contended for by the plain- 
tiff is not the proper interpretatiou of the will, then the only 
other construction of which it is susceptible, is that the devise in 
the will vested in each of the devisees an absolute estate in fee 
simple, without any of the conditions or limitations annexed to 
the bequests of personalty. 

Rut in the view we take of the case, it is needless to decide 
which is the proper construction, and we, therefore, express no 
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opinion upon that point, for whichever way it is taken, in our 
opi~liou the defendant is entitled to dower. 

From the leading and most reliable authorities upon the sub- 
ject of a widow's right of dower, the criterion for deternliniug 
in any case whether she is entitled to dower, is whether her hus- 
band was seized of such an estate duriug the coverture, as any 
child she might have by him could by possibility take it by 
descent. Littletoa in 1 Thomas' Coke, sec. 53, page 450, lays 
down the rule to be, in "any case where a woman takes a husband 
seized of such an estate in tenements, &c., so as by possibility it 
may hapneu that the wife map have issue by her husband, and 
that the same issue may by possibility inherit the same tenements 
of such an estate as the husband hath, as heir to the husband, of 
such tenemeuts she shall have her dower-not otherwise." 

The same rule is laid down by Blackstone, who adds that if 
the land abides in him (the husband) for the interval of hut a 
single moment it seems that the wife shall be endowed. 2 Bl., 
132. To  the same effect are the opinions of Scribuer, in his work 
on Dower, and J$Tashburn on Real Property. 

Perhaps there is no subject in the law which has given rise to 
a greater diversity of opinion and elicited more learned disquisi- 
tions than the question involved in this case, whether the widow 
of oue to mhom by executory devise an estate is given in fee 
simple, but if he'should die without issue, then over to another 
in fee, is entitled to dower. 

The first and leading English adjudication on this subject was 
the case of Buokworth v. ~hirkell ,  3 Bos. aud Pull., 652, note. 
The facts iu that case were substantially that an estate by execu- 
tory devise was given to M. B. in fee simple in the event she 
should attain the age of twenty-one, or her marriage. Upou the 
happening of either event she was to take an estate in fee simple. 
But in case she should die before attaining the age of twenty-one 
and without having issue, in that event the estate was limited 
over. She married one Hansard, had a child by him, the child 
died, and then she died under the age of twenty-one, without 
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leaving issue. The case was twice argued in the King's Bench, 
and after due consideration, it was held, that the husband of M. 
B. was entitled to his curtesy. The principle there decided after 
such careful consideratioll was, that the determination of an estate 
by operation of an exemtory dm'se, does not defeat the right of 
the husband to be tenant by the curtesy, nor the widow of her 
right of dower. For  the same principle applies as well to the 
one estate as to the other, only in the case of curtesy, the wife 
must be actually seized, and a child born capable of inheriting 
the estate. 

This was deemed a leading case in England upon the subject 
involved, and was followed by the case of Moody v. King, 2 
Bing., 447-where there was a devise to A and his heirs, but if 
he should have no issue, the estate devised was, on his decease, to 
become the property of the heirs-at-law. A died without issue, 
and i t  was held, upon the principle laid down in Buckwor.th v. 
Thivkell, rnprrc, that the wife was entitled to dower, and was also 
followed by Doe v. Timins, 1 B. and A., 549; Goodmorst v. 
Goodmorst, 3 Prest. Ahs., 372. 

I n  Moody v. King, supra, C. J. Best saps that, though the 
opinion of Lord Mansfield, in the case of Buckwo~th v. Thirkell, 
has been questioned, it has been the settled law in England, and 
cites in that connection Littleton, sec. 52. 

I n  the United States, the decision announced in that case has 
been generally approved and adopted. I n  a South Carolina case, 
Millidge v. Lamar, 4 Dessaus., 637, where the devise was to 
Thomas and his heirs, but should the said Thomas die without 
any heir of his body begotten, then over; it was held, that upon 
Thomas dying without issue, his wife was entitled to dower, and 
the Court spoke with approbation of Buckworth v. Thirkell and 
Moody r. King, and cited Littleton, sec. 52, in support of the 
principle that the widow is entitled to dower when any child 
she might have would take the estate by descent. 

I n  Kentucky, where there was a devise to A and his heirs, 
bnt if he should die without heir, the estate should go to his sis- 
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ters-and A married and died withont issue; it was held, that 
his widow was entitled to dower, upon the ground that in all 
cases where the husband is seized of such an estate that th8 wsue 
of the wife, if she had any, would inherit it, she was entitled to 
dower, though the estate is limited over, upon his dying without 
issue, and he does die without such issue-12 B. Mon., 65. 
And in Pennsylvania, by an execntory devise, an estate was 
given to two sons, A and B, their heirs and assigns, but if either 
should die without having lawf~d issue living at his death, his 
estate should vest in his surviving brother and his sister; i t  was 
held that the widow of one of those sons, who had died without 
issue while the other son was living, was entitled to dower, and 
it was awarded her. Evans v. Ezians, 9 Penn., 190. 

The same doctrine is maintained by the Court of Appeals in 
Virginia in the case of Taliaferro v. Barnwell, 4 Call., 321, and 
by the following text-writers with unqualified approval : 2 
ibfino~'s Institutes (marginal page), 11 6 ; Scribner on Dower, 306 ; 
1 Washburn on Real Property, 248 ; 1 Jarman on Wills, 668, and 
2 Crab on Real Property, 167. Against this array of authori- 
ties the plaintiff's counsel relied, for the support of his position 
that the defendant was not entitled to dower, upon Xcribner on 
Dower, Park  on do we^, 11 Law Library (marginal), 166;  
Xumrer v. Partridge, 2 Atkyns, 47 ; Coke upon Littleton, sec. 241, 
Note "A," Butler; A d a m  v. Buchanan, 1 Page, 634; 4 Kent, 
49; Willes v. IVilles, 28 Barb., 538. But the principal authori- 
ties relied upon are Kent's Corn., P a r k  on Dower, and Butler's 
Note to Coke. 

Chancellor Kent, on the page referred to by defendant's counsel, 
after stating, ar an undisputed proposition, that dower will be 
defeated by the operation of collateral limitations, proceeds to say : 
"The estate of the husband is, in a more emphatic degree, over- 
reached and defeated by the taking effect of the limitations, than 
in the case of collateral limitations, and the ablest writers on 
property law are evidently against the authority of the case of 
Buckworth v. ThirkelE, and against the dowress, where the fee of 
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the husband is determined by executory devise, or shifting use," 
a i d  the authorities referred to to sustain his position in the note, 
are Butler's note, supra, Sugden on Powers, 333 ; 3 Preston on 
Abstracts of Titles, 372, and P a r k  on Dower. Park in his 
treatise does disapprove of the judgment of Lord Nansfield in 
Buckworth v. Thirkell, a i d  he has made a very long, elaborate 
and learnecl arguiuent agaiust his lorciship's decision in that case, 
but he does not seem to be very well supported by the author- 
ities cited to sustain his position-for instance, he takes the case 
of Sunzner v. Ptirfritlgc, 2 Btkynz, 46, as an authority for his 
position. 

That was a devise to A and his heirs, and if .he died before 
her husband, he to have tnenty pounds a year for life, remainder 
to her children; it was held, the husband of A was not entitled 
to czwtesy; and it was properly decided upon all the authorities, 
for the children of A did not take by descent, but by purchase; 
cu~tesy necessarily arises out of an inheritance. H e  refers to 
Sugden and Preston as sudaiuing his position, and says X r .  
Sugden, in his valuable treatise on Powers, has intimated his 
opiniou that the case of B u c k ~ o r t h  v. Tlzirkell  as not rightly 
decided, and adds, "such appears to have been formerly the 
opinion of another conveyancer of great eminence," (meaning 
J l r .  Preston). But he admit5 in the later mritiugs of that gen- 
tleman there appears to be an inclinatiou to retract his former 
opinion. To show how much weight should be attached to Mr. 
Park's comments upon the decision of Lord Mansfield, in the 
conclusio~~ of his criticism, he suggests, that the reader should 
receive his observatiou with caution, saying, "until the law of 
Buckworth v. Thirkell (if it be a decision for the point uader- 
stood), shall be reconsidered before a competeut jurisdiction, it 
cannot be considered in practice but that a title of dower does 
exist under the given circumstances, and the remarks of the 
writer, although not standing alone, can have no other influence, 
than as they may tend to show that there is a possibility that that 
decision may not be followed." There is a clear admission that 
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the practice, and therefore the weight of authority, is in accord- 
ance with the decision of Lord Mansfield, and t h ~ s  js the main 
authority upon which Chancellor Kent's opinion was hased. 

The next authority relied upon by the defendant's counsel was 
Butler's note to Coke, \%ith a very high and learned encomium 
upon Mr. Butler. His  note mas cited as containing a decided 
condemnation of the decision in Buckwo~th v. Thirkell. Brit 
Mr. Butler does not do anything of the bind. I n  his uote he 
cites Fitzherhert's Katura Brevium, 159; Tlone v. T'ien, 1 Roll. 
Abr., 676, and one or two other authorities, and says the principle 
deduced from them is, "that when the fee in its original creation 
is only to continue to a certain period, the wife is to hold her 
dower, and the husband his cnrteay, after the expiration of the 
period to which the fee charged gi th  the dower or curtesy is to 
continue; but that when the fee is originally devised in words 
imparting a fee simple or fee-tail absolute and unconditional, but 
by subsequent words is made determinable upon some particular 
event, then, if that particular event happens, the wife's dower 
and the husband's curtesy cease with the estate to which it is 
annexed. Such appears to be the distinction established by the 
foregoing cases. But a different doctrine as to cases of the latter 
description seems to have been laid down in the case of Buck- 
worth v. Thirkell, determined in the King's Beach. H e  then 
proceed* to state the facts in that case, and the unauirnous opiu- 
ion of the court that the husband 1va.z eutitled to his curtesy, and 
he concludes his observations by referring to several authorities, 
in which much useful learning on the subject of his note may be 
found, but there is not a word of condemnation or even disap- 
proval of the decision. His own opinion is only to be inferred 
from the context. 

Gibson, C. J., of the Supreme Court of Pennsylvania, in Evana 
v. Evans, supm, in commenting upon their note, says, "I cannot 
apprehend the reason of his (Mr. Butler) distinction in the note 
to Coke Libt., 241, between a fee lin~ited to continue to a partic- 
ular person at its creation, which curtesy or dower may survive, 
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and the devise of a fee simple, or a fee-tail, absolute or conditional, 
which, by subsequent words, is made det,erminable upon some 
particular went, at the happening of which curtesy or dower 
will cease. I n  Doe v. Hutton, Lord Alvanly spoke doubtingly 
of it;  and, without absolutely dissenting from it, refused to give 
it his approbation. H e  says, "the system of estates at common 
law is a complicated and artificial one ; but still is a system com- 
plete in all its parts and consistent with technical reason. But how 
to reconcile to any system of reason, technical or natural, the exist- 
ence of a derivative estate, after the exbinction of that from which 
it was derived, was for him to show; and he has not done it." 

The plaintiff's counsel, besides the cases cited by him and 
heretofore commented upon, relied upon the decisions in Adams 
v. Burlima,n, 1 Page, 31, and WiZZes v. WiIZcs, 28 Barb., 538. In  
the former case the widow- was held not entitled to dower, because 
her children did not take as heirs of their father, but as contin- 
gent legatees of the proceeds of t,he sale of land converted into 
money-and in the latter case the Court followed the opinion of 
Chancellor Kent, and was one of the very few authorities to be 
found in support of the plaintiff's position. 

From all the authorities to which we have had access we are 
of opiaio: the defendant is entitled to dower in the land in con- 
troversy. 

We have not, overlooked the fact, that the defendant has no 
right, as widow, although entitled to dower, to hold the posses- 
sion of the land against the plaintiff before the assignment of 
her dower, but that point waspot taken by the plaintiff's counsel 
in his argument before ns, and from the known astuteness and 
acumen of the learned counsel, we must assume that it did not 
escape his attention, but that it was his purpose, in order to pre- 
vent another proceeding against his client "in,  forma pauperis," 
to have the whole matter in controversy determined in this action. 
This can be done under the equitable jurisdiction of the S~~perior 
Court over the subject of dower, which we do not think has been 
taken away by giving cognizance of such matter to the clerk of 
that court. 
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I n  Campbell v. -7lurphy, 2 Jones Eq., 357, C. J. Pearson says 
the jurisdiction of the courts of equity over the subject of' dower 
is well established; and in Jones v. Gerock, 6 Jones Eq., 190, a 
bill in equity to have dower asqigned was entertained, and a 
decree for dower rendered-but the application to the equity 
jurisdiction of the courts shonld, as a general rule, contain some 
equitable element. But inasmuch as in this case the parties are 
before the court, and a determination of the whole matter in 
controversy will prevent a circuity of actions, which it is the 
policy of The Code to encourage, we have, therefore, deemed it 
proper to take cognizance, in this case, of the defendant's equita- 
ble right to dower and decide the case upon its true merits. The 
judgment of the Superior Court mud, therefore, be reversed, and 
this opinion certified to that Court that proper proceedings may 
be had to assign to the defendant her dower in the land described 
in the complaint. 

Error. Reversed. 

M. A .  ROGERS, Ex!trx, v. A. K. CLEMENT'S, el. al. 

Issues-Premnytion of Payment-fisidence-Assigmnent by 
Distributees+- Cesscct Executio. 

1. Where no issues are eliminated and submitted to the jury, but the record 
shows "that  the jury find all issues in favor of the plaintiff." the Court will 
undersiand it to mean all matters in controversy arising on the pleadings are 
as found for the plaintiffs. Necessity of eliminating issues as required by The 
Code commented on by Smith, C. J. 

2. Where a bond, executed by two obligors, is presumed to be paid by the lapse 
of time, the declarations of one of the obligors is not competeut to rebut the 
presumption as to the other. 

3. In  order to rebut the presumptiou of payment, it must be proved that the bond 
has not been paid by any of the debtors. The separate ackuowledpment of 
one debtor is not even sufficient to charge him. 

4. Where, iu an action by an executor, the defendant pleads that the fund is not 
needed for the payment of debts, and that he has purchased the interest of 
a number of the legatees; Held, that while it rannot defeat the action, yet 
upon pajing the amount of the shares vhich he has not purchased, the 
defendant is entitled to a cessat ezecutio. 

(Campbell v. Brown, 86 N. C., 376, and Baker v. The Railroad Con~pany, 91 N. C., 
308, cited and approved.) 6 
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This was a CIVIL ACTION, tried before Avery, Judge, and a 
jury, at March Special Term, 1884, of WAKE Superior Court. 

The plaintiff in her complaint alleged that the defendants, on 
the 28th day of October, A. D., 1857, executed to one G. H. 
Alford their note, under seal, for the sum of $900, payable one 
day after date; that said note was afterwards endorsed by said 
Alford for value to Mary A. Rogers, the testatrix of the plaintiff, 
and that on the 15th day of October, 1859, the interest then due 
on said note had been paid, and also $193.80 of the principal, 
and that no other payments had been made thereon. The defend- 
ant W.  TV: Clenients filed no anve r ,  and the defendant A. K. 
Clenlents filed an answer, in which he denied the executioi~ of 

L said note, alleged payment of the same, and also a release of said 
note by the plaintiffs, Maulsey A. Rogers, Pamelia Collins, and 
Nancy E. Goodwin, who, n i th  the said A. K. Clenients, mere 
legatees under the d l  of the plaintiff's testatrix, and as such 
solely entitled to the proceeds of said note at the date of said 
release, and that said proceeds were not necessary for the pay- 
ment of any debts or charges against the estate of said testatrix, 
or for any other purpose connected with said estate. 

One H. C. Olive mas introduced as a witness for plaintiff, and 
plaintiff proposed to show by him, in order to rebut the pre- 
sumption of payment by W. W. Clements, that the said W. \;I.'. 
Ckments, in the absence of the defendant A. K. Clenlents, 
declared that he had not paid the note sued on. The defendant 
A. K. Clemeilts. objected. The plaiiitiff insisted that the onus 
was 011 her to rebut the presumption of payment as to both 
defendants, in order to recover of the defendant A. K. Clements, 
and the declaration was admissible to show that W. W. Clem- 
e n t ~  did not pay. The objection was overruled, a id  defendant 
excepted. 

The witness then testified that in the latter part of the year 
1881 or 1882, said W. Mr. Clements told witness, in the absence 
of A. K. Clements, that said note had not heen paid by him. 
The said A. K. Clements further objected, because it appeared 
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ROGERS v. CLEMENT~. 

that said TIT. W. Clements made said statement after the pre- 
sumption of payment had arisen. Objection overruled and 
defendant excepted. 

Witness, upon cross-examination, testified that by the will of 
Mary 9. Rogers, a small tract of land was devised to a colored 
woman, and that all the balance of the estate, both real and per- 
sonal, was devised one-fourth each to J. ?V. Rogers, A. K. 
Clements, Nancy B. Goodwin, absolutely, and the remaining 
fourth to Pamelia Collins for life, and after her death to her 
children. That said Pamelia Collins died about the middle of 
August, 1881, after the death of Mary Ann and John W. 
Rogers, leaving a number of children, who are not parties to 
this action. That said John TV. Rogers died, leaving a will 
which has been duly admitted to probate, in which the said 
Maulsey Ann Rogers is executrix and sole legatee. That the 
estate of Mary Ann Rogers mas solvent, and perfectly good for 
all liabilities outside of this note sued on, and of the devise to 
the colored woman above named, and that said liabilities, so far 
as they had been ascertained, could be satisfied out of the per- 
sonal property of the estate without resorting to the note sued on. 

The defendant A. K. Clemel~ts then offered to prove the 
execution by the said Maulsep A. Rogers, Pamelia Collins and 
Kancy B. Goodwin, of the following words endorsed on the back 
of the note sued on: "We, the legatees of Mary A. Rogers, 
deceased, hereby agree to release A. K. Clen~ents from the pay- 
ment of the within note, or any part thereof. This September 
22, 1880. Witness our hands and seals. 

MAULSEY A. ROGERS, (Seal). 
PAMELIA COLLINS, (Seal). 
NANCY B. GOODTYIB, (Seal). 

Test : H. C. OLIVE. 

The plaintiff objected to the introduction of this evidence, and 
i t  was excluded hy His  Honor, upon grounds not material to be 
stated. 
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The defendant A. K. Clements, at the close of the evidence, 
asked the Court to instruct the jury: 

1st. I f  the presumption of payment is not rebutted as to W, 
W. Clements, the jury must find the issue upon the question of 
payment in favor of the defendant. 

2nd. There is no evidence rebutting the presumption of pay- 
ment by the said W. W. Clements. 

His Honor gave the first and refused the second instruction, 
and the defendant excepted. 

The record does not show that any issues were submitted ta 

the jury, but states that the jury find all issues in favor of the 
plaintiff. 

There was a judgment for the plaintiff, and the defendant;, 
appealed. 

~Wessrs. D. G. Fowle, Fuller & Snow and E. C. kmith, for the. 
plaintiff. 

Jfessrs. A. JL Lewis & 80% and Strong & Srnedes, for the 
defendant. 

SMITH, C. J. The complaint alleges the execution of the bond 
set out therein by the defendants, and its endorsement to the 
plaintiff's testatrix, and the action is to recover the residue remain- 
ing unpaid. No defence is made by the defendant W. W. Clem- 
ents, and the defendant A. K. Clements, in his answer, relies upon 
the statutory presumption raised by the lapse of time since the obli- 
gation became due, and in subsequent amendment sets up an alleged 
release from a portion and the larger number of those entitled t~ 
the estate of the testatrix, accompanied with an averment, that 
there were not, nor are there now, any unpaid debts or charges 
requiring the collection. 

There were no issues eliminated and submitted to the jury, as 
is expressly prescribed by The Code, sections 395 and 396, 
though in the record it is stated that "the jury find all the issues 
in favor of the plaintiff," or, as we must understand, all matters 
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i n  .controversy arising upon the pleadings. We pause to say that 
this statutory requirzment must b? complied with, not alone 
because it is a legislative mandate, but because under the present 
system it conduces to a clear and distinct apprehension of the 
disputed fact and the pertinency of the evidence which may be 
offered. 

The controversy seem? from the care stated to have been con- 
fined to the defence of presumed payment, and evidence intro- 
duced in rebuttal, and that offered and rejected in support of the 
release as an abatement of the demand. The exception to the 
denial of an instruction asked for the defendant, depends upon 
the competency of testimony the admission of which takes away 
the force of the exception. 

The plaintiff was allowed, after objection, to prove a declara- 
tion made by the other defendant in the absence of the appellant, 
and after the presumption had been raised that he had not paid 
the debt. This declaration was admitted to show non-payment 
by that obligor, it being necessary to prove non-payment by both 
in order to remove the presumption as to each under the ruling 
in Campbell v. Brown, 86 N. C., 376, and antecedent cases referred 
to in the opinion. 

The testimony would seem to be superfluous in presence of the 
fact that the obligor W. W. Clements, in failing to answer, a i d  
exposing himself to a judgment by default, had, in the most 
effectual way, admitted his own continued liability, and the 
declaration was not needed as nu acknowledgment affecting him- 
self. ' But it is received as evidence against the appellant, and to 
take from him the protection of the statute and defeat his defence. 
T h e  effect given it is to charge the appellant, not his co-obligor, 
whose liability is already definitely fixed by his failing to contest 
the allegations of. the con~plaint. As the lapse of time raised a 
presumption of payment made by some, not designating whom, 
.of the debtors, the repelling evidence must extend to embrace all, 
and to charge either it must be shown that payment has been 
made by none. The separate acknowledgment of one debtor 
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that he has not paid the debt is insufficient to charge him even, 
udess i t  is also s1101~11 that m n e  of the others had made paymeni. 

I n  Campbell v. Brozon, 86 N. C. 376, Ruffin J., in a well con- 
sidered review of the cases, remarks that "even if there should 
be evidence of an aclino~vledgllleet sufficient to repel the pre- 
sulnption of payment ar to one of two makers of a bond, still if 
the presumption was not repellecl as to the other, the case tvould 
come within the d e  as to both and both would he protected by 
the statutory presunqhon." 

While therefore, in order to establish the continuing obligation 
of the appellaut and remove the presumption raised for his benefit, 
it wah nec.e+har- to *how that payment had not been made, as 
well by the non-eonte.;ting obligor, as by the forn~er, the proof 
offered and received waq not of the .fc(ct but of hi\ declaration 
of the fkct, nlade, too, after the preaunlption had arisen. The 
cleclarations a5 acl~~zo\~letlgmel~ts of the debtor malring them 
are aclmis+ible to charge hiin, but are they competent to charge 
the appellant, ~ ~ t t e r e d  in his absence, where they would not if 
untrue be coutradictccl l y  him? They are but hearsay-tulswol-n 
statements coilling from one not a party to the issue. Upon prin- 
ciple a d  autliority they are clearly inaclnlissible and their 
exclusion results from the neceshity of disproving the assumecl 
fact that the debt had been eutingnihhed hy some of the debtors, 
of which acknowledgn~ents can only be received as evidence 
against him from whonl they came and to affect his personal 
liability. 

This error renclers a new7 trial nece,sary, but as the other 
defence arising out of the alleged release may again come up, 
should itq execution be proved, it i.; proper for us to suggest that 
while it cannot defeat the action, if there are no reasons for the 
f i n d  pabsiilg into the hands oLr the plaintiff, except a t  once to 
account for and pay over to those entitled m d e r  the will, the 
judgment should not be enforced against the defendant as to the 
shares embraced in the release, but oidy for the benefit of those 
who retain their shares. Upon payment of the latter a perpetual 
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cessut executio sho~lld be entered. This is the course purbued in 
Baker. v. Rai l road ,  91 X. C. 308 ,  and is appropriate to the preient 
action if the obitacle to a recovery bhould be put out of the way in 
another trial. 

There is error and this will be certified to the end that a eenirr 
tle novo be awarded. 

JOHN BRATCH and wife v. SUKEY WALKER, et  als. 

1. A notice of a motion to  set aside a judgment may be properlj serred on the 
attorney of record of the opposing party. 

2. Xu attoruej- of record cauuot withdraw from an action without leave of Court, 
and his relatiou t o  the matter continues until the judgment is satisfied. 

3. This Court cannot review the findings of fact of the court below on a motion 
under section 271 of The Code. 

1. Whefe a judge made a general order allowing parties time to file pleadings, but 
. after leaving the court-house for the term, he made an ordrrallowingplaintiifs, 

who desired judgments for want of answers, to  note on the summons docket 
that answers would be required during the term ; Held, a judgment for want 
of answer, under such circumstances, will be set aside for excu$able neglect. 

5. Neither parties nor counsel are required to take notice of orders made after the 
Judge has left the court-house for t,he term. 

6 .  Except in cases of consent, and where otherwise p r o ~ i d e d  by statute, orders. 
and judgments should be signed in open court. 

I (Walto?z v. Sugg, Phil. 98 ; Boyem v. J f c K m ~ i e ,  81 S. C., 164, cited and approved). 

This was a. motion to set aside a judglnent, heard before Arery, 
Judge,  at January Special Term, 1884,  of BEKTIE Superior 
Court. 

Notice of the n~otion to set aiide the judgment way a3erved on 
one of the plaintiff's attorneys 011 October 19, 1882, and the 
Fal l  Term of Rcrtie Superior C'ourt began on October 29, 1882. 
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The defei~dants employed an attorney, whose name was entered 
on the appearance docket, but no answer was filed. On Thurs- 
day of the last week of the term, His  Honor, Judge McKoy, 
made the following order : 

(' Ordered, that in all cases that appear on the humillons docket, 
when complaint or ai~swer is not demanded during the term, 
plaintiffs are allowed sixty dayh to file complaint, and defendants 
one hundred and twenty days to file answers." 

Just below this order, on the minutes of the Superior Court, 
another order appears, as follows : 

"When parties desire judgments of t h i , ~  tern1 for want of 
answer, they will enter on the sum~l~ons  docket 'answer denlanded 
a t  this ternit, and then they mill be entitlecl to jndgn~ent for fail- 
ure to answer at this term. AI,T,MAXD A. M c K o r ,  Judge." 

J ~ ~ d g e  McKoy left the court-house during the afternoon of 
Thursday, and did not ret~wn to the conrt during the term. 
When leaving he iilstractecl the slirriff not to acljonrn court, but 
to allow it to expire by its limitation. 

The second of the orders ahove set forth wni  made by Judge 
McKoy at his own after he had left the court-house for 
the term. After the second order 11-as ~nade, one of the plaintiff's 
attorneys entered on the snmn~nns docket opposite this action the 
words, ((Answer demaaded at thih term." the expiration 
of the term of the court, and after Judge McKoy had left the 
county of Bertie, he signed and sent to counsel a judgment against 
the defendant for mant of an a w n  er. About twenty days after 
signing this judgment, without notice to the partieq, Judge Mc- 
Koy s i p e d  and sent to the clerk another judgment modifying 
the judgment by default, and allo\ving the defenclants to answer 
upon their filing a bond for costs and damages within* twenty 
days, and filing ail answer setting up a substantial defence. 

The defendants' coua,sel had no notice of the orders made 
during the tern] in regard to filing pleadings, nor did he have 
notice of the entry made on the summons docket by the plaintiffs' 
couasel. 
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Upon these facts, His  Honor set abide both of the judgments, 
and the plaintiffs appealed. 

Mr. R. B. Peebles, for the plaintiffs. 
No  counsel for the defendants. 

MERRIMOX, J. The Court held properly that the notice of 
the motion to set a ~ i d e  the juclgnlent was sufficicnt. 

It mas served 011 the attorney of the plaintiffs 011 the 19th day 
of October, 1882, and nine days next before the term of the 
court began, at which the motion was made. At  that time, the 
statute (C. C. P., 346) required only eight days' notice of such 
motions, and it applied to this case. The nlotion as to time was, 
therefore, sufficient. The law as to time of notice has been 
changed-The Code, $595, prescribes that ten days' notice of 
such motions shall be given, unless the judge, in an order to 
show cause, shall prescribe a shorter time. 

It was sufficient to give the notice to the plaintiffs' attorney of 
record. After his name was entered on the recod as connsel, he 
could not withdraw from the action without the leave of the 
Court. I t  is a mistaken notion that an attorney can become 
counsel of record in an action, and cease to be counsel at his own 
will, pleasure and convenience. H e  is, in an important iense, 
a n  officer of the Court, and tulder its direction and control in 
respect to matters affecting the Court and the administration of 
public justice, and as soon as he is duly retained in an action or 
proceeding, he has, by virtue of his office, authority to manage and 
control the conduct of the action on the part of his client during its 
progress, subject to the supervision of the Court, and he is the 
proper person on whom notice should be served in respect to 
matters pertaining to the cotiduct of and proceeding, in it after 
it is brought; and his authority and responsibility continue until 
it is completely determined in the Court wherein it is pending. 
The co~msel is respollsible to the Court and his client, and gep- 
erally, the Court recognizes him as having charge of the 
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action, and authorized and bound to take notice of all motions 
and proceedings in it. This is so up011 general principles that 
govern Courts ordinarily in the adnlinistratioil of justice; and in 
this State, The Code, $597, in respect to notices and the filing and 
service of papers, expressly provides that service may be made 
on the party or his attorney. 

But it is said that the plaintiffs having obtained judgment, for 
want of an aiiswer, the relation of the counsel to the action ceased, 
so that he had no further connection with or control over it, and, 
therefore, notice to him was not sufficient. We do not think so. 
The action in this case mas not completely endecl when the judg- 
ment was obtained. A variety of motions might, in the order of 
procedure, be made in respect to the judgnient. A motion 
might be inade to set i t  aside for alleged irregularity. So a 
motion might be made at any time within twelve nionths to set 
it aside, because of mistake, surprise or excusable neglect. There 
might be a motion to modify the provisions of the judgmeat, or 
as to the character of the execution, in a case like this, or like 
motions might be made, some of them at a subsequent term, some 
of them in vacation. The course of the lam and the progress of 
the action contemplate that such nlotions may he nlade after 
judgment. Surely neither the client llor the counsel in an action 
would ever agree that the counsel's sei*vices in it were encled when 
he simply obtained a judgment thus open to attack. I t  has been 
held, in many cases, that, in adions to recover money, the counsel 
might give directions in respect to the execution, and give receipt 
for the money when collected. I t  may be said, generally, that 
the relation of the counsel to the action does not cease, in any 
case, until the judgnzent in the court where it is peuding is con- 
summated ; that is, made permanently effectual for its purpose, as 
contemplated by law. I n  this case, me are sure that neither the 
client nor the counsel conten~plated that the latter's worli, as 
co~lnsel, was done, until the judgnlent should be made effectual. 
The action was uot ended when the judgment was entered. The 
record stood open for motions like the one before us, md ather 
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nlotions that might be made; and it was the duty of the counsel 
to give them attention, when made, as occasioil might require, 
until it sho111cl be ended. Walton v. Sugg, Phil., 98; Rogers v. 
XKenzie,  81 K. C., 164. 

The motion to set aside the judgment was made within one year 
next after the time it was entered. The C'ode, $274 provides 
among other things, that the judge may "in his discretion, and 
upon such terms as may be just, at any time within one pear 
after notice thereof, relieve a party from a judgment, order or 
other proceeding taken against him, through his mistake, inad- 
vertence, surprise or excusable neglect." The court below found 
the facts upon which the motion is founded, and me have uo 
authority to review or disturb such findiugs; and if in any view 
of them there was "mistake, inadvertence or excuiable neglect" 
on the part of the defendants, in respect to the judgment they 
keek to set aside, v e  cannot interfere with the exercise of the 
discretion of the judge in setting it aside as he did. The dis- 
cretion mas his, not subject to review by the court. 

The fads qhow surprise and excuqable neglect that the judge 
might well consider, and upon the same exercise his discretion. 

The suinmoiis docket had not been called during the term at 
which the judgment mas talien. The plaintiffs' counsel did not 
move before the court for judgment, nor call the attention of the 
defendants' counsel of record to his entry on the summom docket, 
"ai~swer denlanded at this term," made after the judge had 
approved and signed the nlinutes and left the court house, the last 
time during the term. The defendants' counsel did not see or 
have notice of the entry lad n~entioued, nor of the general order 
made by the judge allowing parties time to plead, nor of the one 
allowing plaintiff;, in clefault of answer demanded, to have judg- 
ment. Neither the defendants nor their couniel were required to 
t:~l<e notice of judgments and entries made after the judge had left 
the court-house for the term; on the contrary they might reason- 
ably infer that no busineqs would be done after the judge left. I t  
is true, the juclge instructed the sheriff not to adjourn the court 
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formally, but to let the tern? expire by its own limitation; but 
this surely did not imply that decisions were to be made and 
judgments entered, not granted, after the judge had left the court- 
house for the tern? and in his absence! Such a practice, if it 
prevails at all, is vicious and ought not to be tolerated, much less 
upheld. Every judgment should, must have the sanction of the 
court, unless in case of consent judgments, and these must be 
entered with its knowledge and permission. I n  this case, the 
judge signed the judgment after the term was over, and under a 
misapprehension of material facts affecting the plaintiffs' right to 
hare it, because, within a few days after the signing it, he made 
an order setting it aside upon the conditions in the order specified. 
I t  cannot avail the plaintiff to say that he was entitled to judg- 
mei~t by default for want of an answer. I f  he was so entitled 
the defendants might, probably would, hare ai~swered during 
the term, or obtained further time to answer as of the term. I t  
seems, the judge, after signing the judgment, thought they ought 
to be allowed to answer. I t  is improper to take judgi~ients and 
orders after the judge has left the court-house for the term. Such 
judgments and orders, in no proper sense, have the sanction of 
the court. A practice allowing this to be done would be subject 
to dangerous abuses and give rise to distrust and confusion. The 
clerk does not repreJent or act for the court in term time-all 
proceedings had after he leaves the place where the court is held 
have not his judicial sanction, and parties are not bound to take 
notice of such proceedings; and if a party fails to do so, and 
jndgment shall he taken for want of an answer, it may be treated 
as surprise and excusable neglecr. This is essential to the general 
integrity of judicial proceedings. By this, however, we do not 
mean to be uhderstood as saying, that parties inay not consent to 
a judgment or order, with the approval of the judge, after term, 
or that the judge may not grant certain classes of orders and 
judgments out of term time and at chambers, having the parties 
litigant before him as the law prescribes. The courts are always 
open, in the way prescribed by law, for some purposes. 
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The order of the Court below setting aside the judgment con+ 
plained of, does not specify the particular ground upon which it 
rests, but, as it appears that the judge may have founded it upon 
surprise and excusable neglect of the defendants, we nlust take 
it that he did so. The answer that the defendants propose to 
file, and which was used as ail affidavit before the Court to support 
the motion, discloses substantial grounds of defence, if they 
should be established In the further progress of the action. 

The judgment must be affirmed. Let this opinion be certified 
according to law. 

Judgment affirmed. 

N. B. WAKD et als. v. FARMER B SOUTHERLAXD. 

Tenants i ? ~  C'omnzon-Xtatute of Limitations. 

The rule, declared in Ca'aldu~ell v. Xeeleg, 81 N. C., 114, that an ouster of one ten- 
ant in common by another will not 5e presumed from an exclusive use of the 
common property and tbe appropriation of its profits to himself for a less 
period than twenty years; and the result is not chanqed \+hen one enters to 
whom a tenant in common hao, by deed, attempted to  conyey the entire 
tract-altirmed. This rule extends to purchaser of the interest of a tenant 
in common at execution sale, and to his vendees. 

(Day  v. Hou'ard, 73 N. C., I ,  explained and approved : Cloud v. Webb, 3 Dey., 317; 
Caldzaell v. -l%eley, 81 IS. C.,  114 : Covington v. Stev,art, 77 N. C., 148 : Neeley v. 
Xeeley, 79 N. C., 478, cited and approved). 

This was a special proceeding for partition of land commenced 
before the clerk of Wayne Superior Court, and the defer~dants 
having pleaded they were sole seized of the lands in question, 
and issue having been joined thereon, said issue was transferred 
for trial by jury in  term to the Superior Court of said county; 
and the said issue having come on for trial at January Term, 
1885, of said court, before His  Honor, Judge Gudger: I t  was 
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admitted that one Josiah Ward was, in his lifetime, seized in fee 
of said land, and that the plaintiffs and one W. TV. TVard were 
the only heirs-at-law of the said Josiah Ward, who died prior to 
the year 1865. 

I t  was further admitted that the plaintiff Frances Kelly, was 
entitled to recover one fourth, and the plaintiffs John B. Ward 
alld Jane F. Padget together, one eighth of said land. 

I t  was proved that on the 25th day of' November, 1870, a 
judgment against the said W. W. JTTard was duly docketed in the 
county of TVayne, in which said land was situated, and that under 
an execution duly issuing thereon, the interest of the said TV. TI'. 
?Vard in said laud was regularly sold by the sherig of Wayne 
county to o w  A. Day, to whom the said sheriff execnted a deed 
in fee, conveying the interest of said W. Mr.  Ward, in said land, 
on the 7th clay of October, 1870, a d  that thereafter, to-wit : On 
the 1st day of Jannary, 1873, the said A. Day conveyed in fee to 
each of the defendants a part of said laud, together constituting the 
whole thereof, by deeds professing to convey the whole, and not 
an undivided part thereof to t11r said grantees. The following 
issue was submitted to the jury, to-wit: 

Were the defendants in the adverse possession of the land in 
controversy from the 1st day of January, 18'73, to the 211d day 
of 1863? h i d  under said issue the defendants offered 
a wit~ie+s, who tertified as follows: 

The defendants, 31. B. Farmer and Needham Sontherland, had 
been in possession of the land in controversy from January lst, 
1873, to Eovember, 1883; that no one else had been in possei- 
sion, and that the defendants occnpied and used the same, claim- 
iug it as their omu, under their deeds from A. Day;  that they 
bnilt upoa the land, cleared it, and otherwise improved the same; 
that there were marked aud visible lines around the land, and 
that they occiipied up to the lines in face of the public, and paid 
t a x e ~  on same. 

After argiimeut of counsel, the court instructed the jury that 
no possession zhort of twenty years, except after an actual ouster, 
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would be adverse as agaiust tenants in common, and instructed 
them to find said issue in the negative. The defendants excepted. 
T h e  jury found said issue in the negative, and thereupon, His  
Honor adjudged that the cause be remaadd to the Clerk of the 
Superior Court, in order that further proceedings might be had 
for the partition of said lands according to lam. The defendants 
excepted. 

From this judgment the defendants appealed. 

Jlessrs. Faircloth & Allen, for plaintiff. 
Nr. Geo. T'. ~Ytrong, for defendants. 

ASHE, J., after stating the fdcts : The only issue presented fbr 
our determination by the record in this case is-were the plain- 
tiffs barred by the statute of limitations. 

The counsel for defendants contended that by the sheriff's sale 
of the interest of TV. TIT. MJard in the land in controversy he 
acquired an absolute right in said interest freed from the obliga- 
tions of facts ari4ng out of the co-tenancy which existed before 
the sale, between the said Ward and the plaintiffs, and when he 
conveyed in fee to each of the defendants, a part of said land, 
constituting the whole thereof, by deeds professing to convey the 
whole and not an undivided part thereof, and they took and held 
possessiou thereof, and used and occupied it, claiming it as their 
-own, under their deeds, the law presumed an actual ouster after a 
lapse of ten years-and as it was proved that the defendants held 
such possession f ron~  the 1st day of January, 1873, 'till Novem- 
ber, 1883, the plaintiffs could not recover, and for this position 
the defendants' counsel relied upon the case of B a y  v. Howard, 
73 N. C. 1. But upon an examination of the decision in that 
case, it will be seen that it does not sustain the position. 

The facts in that case, briefly stated, were as follows: The 
plaintiff, Mary Day nee Joyner, was the only child of Margaret 
Joyner, who was a tellant in colilliion with others in the land 
then in controversy. Margaret Joyner was the wife of Robert 
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Joyner, who was tenant by the'courtesy iuitiate in the share of 
his wife. Mary was married to W. H. Day in 1830, when she 
was only eighteen years of age. Her father, Robert Joyner, 
having survived his wife, Margaret, died in 1854. W. H. Day 
died on the 14th day of November, 1859, a i d  this action was 
commenced by summons on the 4th day of November, 1871. 
During the life of Margaret Joyner, two of her co-tenaats sold 
the entire tract of land to one Battle by deed in fee-simple, who 
took possessioii of the whole tract inunediately, and the defen- 
dants and those under whom they claim have had possession 
ever since, claiming the land as their own, by nlesne conveyances 
from the said Battle. The portion of the opinion of Ch. J. 
Pearson, who spoke for the court in that case, upon which the 
defendants' counsel relies, as follo~vs : "By an analogy taken from 
the statute by which the time for putting an end to stale denlands 
and quieting titles is reduced from twenty years (fixed by the 
judges in England as the rule of the conmon law) to ten years, 
we are inclined to the opinion that a purchaser from a tenant in 
common, who buys and takes a deed for the whole tract, and 
nndrr this deed holds exclusive possession of the whole tract for 
ten years (the co-tenant being under no disability and there being 
no particular estate to prevent an immediate assertion of the 
title), acquires a good title by the presumption of an "actual 
ou.rtern and his adverse possession. That state of facts is not 
presented in this case, and we give no opinion." 

I t  will be observed that this was a mere "obiter dictum," and 
the learned Chief Justice only sayys, heis "inclined" to the opinion 
and expresses none, because that state of facts i s  not presented. 
But why are they not presented? They are substantially the 
very fiicts presented by the record in the case. The defendants 
were purchasers of the whole of the land in fee simple from two 
of the tenants in common and held exclusive possession of the 
land, claiming it as their own, under their deed, beginning at a 
period long before the plaintiffs disabilities were removed, and 
continued to the commencement of the action, and the plaintiff 
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delayed bringing her action for twelve yeara after her disabilities 
were removed by the death of her hu*band. I f  the dictum was 
law, it ought to have governed that case. But yet in the qame 
opinion, the principle upon which the PdW was decided in favor 
of the plaintiff is announced, that "if a tenant in common (&on- 
veys to a third person, the purchaser occupiea the relation of a 
tenant in common, although the deed purport, to pass the whole 
tract and he takes possesdon of the whole; for in contenlplation 
of law his possession conforni, to his true and not his pretended 
title. H e  holds posseision fiw his co-tenant and i* not exposed 
to au action by reason of his making claim to the whole and 
having a purpose to exclude hi, fellow." 

The case was decided in favor of the plaintiff upon the author- 
ity of Cloud v. Webb, 3 Dev., 317, where the wtion was brought 
by the plaintiff fifteen years after her disabilities were removed, 
against the defendant, who, and those under whom he claimed, 
had held possession of the land for forty year*, claiming it under 
mesne conveyance purporting to convey the whole, from a pur- 
chaser of the intereqt of three of the tenantb in conlnlon. 

I n  the more recent case of Cclltlzoell v. X e ~ l e y ,  81 K. C., 114, 
where there were two tenants in common and one of them under- 
took to convey the whole tract and a full estate therein to the 
defendant, and he took possession inin~ediately and claimed to be 
absolute owner: I t  was he]& that the ouster of one tenant in 
commoi~ by another will not he presumed from an exclusive use of 
the common property and the appropriation of its profits to him- 
self for a lesz period than twenty pears; and the r e d t  ib not 
changed when one enter5 to whom 21 tenant in common ha,, by 
deed, attempted to convey the entire tract. 

This case is so similar in ita itate of fhcti, and 50 decisive of 
the case before us, that we would have been content to haye reited 
our opinion upon that authority alone, without inore saying, but 
for the seeming confidence with which the learned counsel for 
defendants pressed the decision in Day v. Hoztc.nrcl, as an author- 
ity in support of his position. 

7 
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Our conclusion is that, when the sheriff sold the interest of 
W. W. Ward the purchaser only acquired such interest as Ward 
had, and when he by deed purporting to convey the whole tract 
to the defendants aud they took possession, they held it by virtue 
of their true and not pretended title, and there was nothing in 
their possession under such title to change the relation of co-ten- 
ants which had subsisted between their grantor and the plaintiff. 

Their possession was the possession of' the plaintiff, and noth- 
ing less than all "actual ouster" or an adverse pos~ession for 
twenty years, receiving the rents and profits and claiming the 
land as their own, from which an "actual ouster" would be pre- 
sumed, could change that relation. Buy v. Howard, Cloud v. 
Webb, C'aldz~dl v. Neeley, szcpru, Go~in~gton v. Stewart, 77 N. C., 
148; 21Teeley v. Neeley, 79 N. C., 478. 

We are not unminclful of the Fact, that in some of the States, 
for instance, in New York, Pennsylvania and Tennessee, a dif- 
ferent doctriue is held from that announced in CYccldwell v. Neeley, 
but in California the same principle is maintained as in that case. 
Seuton v. Son, 32 Cal., 481. Rut whatever inay be decisions in 
other States, the doctriue declared in C!aldzaell v. Neeley must be 
held as the law in this State. 

There is no error. Let this be certified to the Superior Court 
of Wayne county, that the case be remanded to the clerk of the 
Superior Court of that cou~lty, that the case may be proceeded 
with according to law. 

No error. Affirmed. 
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JOHNSON KING et als. v. NATHAX SCOGGIN et als. 

1. Where a reversion or remainder, expectant upon a freehold estate, comes by 
desceut, and the re~ersioner or remainderman dies during the continuance of 
the particular estate, a person claiming the estate hy inheritance must make 
himself heir to the original donor who erected the particular estate. 

2. Where the reversion or remainder comes by descent and is conveyed by deed 
or devise to a stranger, before the determination cf the particular estate, the 
donee takes by purchase, aud the estate will descend to his heirs. 

3. Where the remainder or reversion is acquired by purchase, one claiming the 
estate by descent must make himself heir to the first purchaser of the remain- 
der or reversinn at the time when it comes into possession. 

4. So where an estate was devised to M for life, remainder to Ci in fee, and G died 
in lifetime of M ; Held, that, as G took the remainder by purchase, it descended 
to his heirs, although he was never actually seized, and not to  the heirs of the 
devisor. 

(Lazurence v. Pitl, 1 Jones, 344, explained and approved). 

This was a CIVIL ACTIOX for the recovery of land tried before 
MacRae, J., and a jury, at Spring Term, 1884, of RXTHER- 
FoRn Superior Court. 

The facts are as fbllows : 
George Hay, Sr., owned the land in dispute and was in pos- 

session from 1815, and conveyed the same to George Hay, Jr., 
his son, in 1838 in fee, and died in 1840. George Hay, Jr., was 
in possession until his death in 1842. George Hay, Sr., had 
three children, James, Sarah and George, Jr.  James went away 
thirty years ago and never was heard of. Sarah married George 
Suttle and died, leaving two children, Sarah and Mary, who are 
the plaintiffs Sarah King and Mary Webb. George Hay, Jr., 
married Martha Wesson, who, before her marriage, had two ille- 
gitimate children-there were no children after the marriage. 
The two illegitimate children were named Mary Wesson and 
George Wesson, alim Hay. 

George Hay, Jr., devised the land as follows: 
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"I give and bequeath to illy belorecl wife Martha the tract of 
land whereon I now live, for her to hold and enjoy during her 
natural life or widowhoocl, a id  at her death or marriage, to my 
beloved son George Hay, cdias Wehson." 

Martha Hay remained a widow a id  continned in possessiou 
until her death in 1858 or 1839. 

George Hay, alicts Wesson, hied in the lifetime of his mother 
in 1850, nnnlarried and without issue, leaving a sister, Mary 
Wesson, the other illegitimate child of Martha. 

The defendants claim as follows : 
1st. By deed from George W. Suttle and wife Mary, who was 

the illegitimate daughter of Martha We~son, afterwards wife of 
George Hay, Jr., executed 25th March, 1861, to Benjamin Wash- 
bume, in fee simple. 

2nd. Deed from Mary Suttle (daughter of Sarah), now Mary 
Webb, plaintiff, to Mary Suttle, wife of George W. Suttle, 21st 
of March, 1860. Defendants contend that this deed conveyed 
an  estate in fee simple. 

The presiding judge held that it conveyecl oidy a life estate. 
Defendants excepted. 

I t  is admitted that Mary, the wife of George W. Suttle, died 
before this action was begun. 

The plaintiffs claim that George Wesson, alias Hay, having 
died dnriug the life of his mother, Martha Hay, the life tenant, 
the inheritance clercended to them as the only surviving heirs of 
George Hay, Sr., and George Hay, Jr., under the rules of descent, 
Revised Statutes, ch. 38, 56, which required actual seizin in the 
person from whom the estate descended. 

The defendants, who are the heirs of Beiijaniin Washburlie, 
claim that the freehold and inheritance having passed by the 
devise of George Hay, Jr., and vested for life in Martha Hay, 
with remainder in George Wesson, that they took the estate by 
purchase, and that the inheritallce vested in George Wesson, and 
upon his death descended to Mary Suttle, his sister, and only 
heir-at-law, who, with her husband, George W. Suttle, had con- 



veyed the same hy deed to their ance-tor, Be~~jamin  Washburne, 
in fee. 

The presiding judge, being of opinion with the plaintiff*, 
instructed the jury that, upon the evidelice the plaintiffs were 
entitled to recover. Defendantz excepted. 

Judgment for plaintiffs. nefendanth appealed. 

Jfee.ssrs. 9. A. F m x e y  a i d  TI'. P. B y ~ w r ~ ,  for plaintiff$. 
- 7 f e s s ~ ~ .  ,T. H. J Z ~ ~ t i e e  and Hokr R. Hoke, for defendants. 

ASHE, J. George Hay, the on ner of the fee-simple of the 
land i11 controverby, tlevi*ed it to hi* -on, George Hap, Jr. ,  who 
occupied it ulltil hi. death in 1818. 

George Hay, Sr., had three children, Jame*, Sarah, a i d  George, 
Jr. James, it is snpposed, died mauj- years ago nithout issue. 
Sarah married one Suttle, a d  had t n o  chililren, Sarah mil Rlary, 
who are the four plaintiffs in this action. 

George Hay, Jr., innrriecl Martha TTeiwn, n 110, before her 
marriage, h:d t ~ o  illegitimate chiidren, George JTeacol~ and 
Mary Weszon, and ilone after marriage. George Hay, Jr., left 
a nill, in which he d e v i d  the land to hi- xife Martha for 
life, and, after her death, to hi- son, Georgc Wesml, in fee. 
George \F7esson died clnrinp the cmtinuance of the life estate 
of hi, mother, Rlartha. 

The plaintiff- claim the land a* the heir- of George Hay, Jr., 
the perboil lart actually seized of the land, contencling that a- 
George TTre-wl died during the continuance of the particular 
estate, and con-eclucntlp never 11aviil~ had actual *eizin, the land 
descended upon hi- death to the heir. of George Hay, Jr., n ho 
created the reinainder in George TTleson, and na*  the per-on last 
actually seized of the land in fee-siruple. 

The defendant- claim under the deed* of conve,ance from 
Martha \lrebh, the plaintiff, and AIary Suttle, the illegitimate 
daughter of RIartha Suttle, the n ife of George Hay and zi*ter of 
George Wesson. 
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We deem it unnecessary to inquire whether the defendants had 
any title to the land. The plaintiffs must recover upon the 
strength of their own title, and we, therefore, proceed to address 
ourselves to the question whether the plaintiffs have title. 

This question is not free from difficultp, but the complexity of 
the snbject is mainly attributed to confounding the estates of 
reversions and remainders, which, though having some resem- 
blance to each other, are quite distinguishable. Blackstone de- 
fines a remainder to be an estate limited to take effect and be 
enjoyed after another eqtate is determined; and it not only 
renuires a particular estate to support it, but it must vest in the 
grantee during the continuance of the particular estate, or eo 
instnnti that it drtermincs. 2 Blackstone, l6:3--168. The same 
author defines a reversion to be '(the residue of an estate left in 
the grant, to commence in possejsion after the determination of 
some particular estate, granted out by him. d reversion is, there- 
fore, not created by deed or writing, but arises from construction 
of law. A remainder can never be limited unless either by deed 
or devise." Ibid ,  175-6. 

There is a marked difference in some of their incidents, not- 
ably in the liability for debts, and in the modes of descent. A 
remai~ldermal~ was not liable for the debts of the grantor from 
whom he derived the estate, whilst a reversioner was bound to 
pay his ancestor's specialty debts, to the extent of the value of his 
reversion; and at common law a reversion descends like the old 
inheritance, of which indeed, it is a part, in the same line there- 
with and keeping to the blood of the same fist purchasev; whilst 
a remainder is a now estate, acqnired by purchase, and passes in 
the line of a new purchaser, 2 ,Eno~'s InTizstitutes, page 442, and 
this position is supported by Sir Tfin. Blackstone, who lays down 
the doctrine, that ( ( I f  one seized of a particular estate in fee, 
makes a lease for life with reversion to himself and his heirs, 
this is properly a mere rever.-jion, to which rent and fealty shall 
be incident, and which shall only descend to the heirs of his 
father's blood and not to his heirs general, as a remainder limited 
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to him would do. 2 Blk., 176. Thi.: seems to be a clear recogiii- 
tion of the doctrine, that when one owning the fee siinple con- 
veys it to one for life, renminder to another, that remaindernlan 
takes by purchase and becomez a new s f i~ps  of the inheritaiic~ ; 
and we think that iz the princi!~le to be gathered froill the author- 
itiei. 

The c.ounsel for the plaintiffs wenis to have relied chiefly upon 
the decision of Lcrwrence v. Pitf, 1 Joneh, 344, which \\a+ decided 
before the rule was changed, which required that " Inheritance 
5hould lirieally descend to the person who diecl lust actually 
seized." But it ih no authority for the po4ti01i illailitailled by 
the defenc1ant.j' coun~el. The decision i11 that case was right. 

There the persou onning the &ate in fee +iniple, aud actually 
seized thereof, died lraviiig several children. Hi. n-idow l ~ a d  
dower aq4gned her in the parcel of laud in coiitrover-y. Upon 
a partition among the children, the portion allotted to one of the 
daughters was covered by thc dower. Thi i  daughter (lied hefure 
the widow, leaving a gralld~on who diecl without iww, and his 
father, the plaintiff, claimed the land under the provision of the 
the rule of descent, Revised ~Ytafutes, chapter 38. I t  11 as held 
that he cwild not recover, for hi, *on wa5 not heir to hib grancl- 
mother, becauqe she va5 never actnally seized of the &ate in fee 
simple. The court held the rule to he, as to rever&nls and 
remainders expectant upon estates in freehold ; "That  unlezr 
something i i  done to intercept the descent, they pa+ when the 
particular estate f d l q  in, to the perm1 who call make himself heir 
of the original donor, who was seized in fee and created the par- 
ticular eqtate, 01. ij it Dr a77 estate by pwchnse, the hrir of him  rho 
was  the $rst purclzaw of .such ~euersion or. i.emninder. 

I n  laying down the rule, the court omitted one very i m p r -  
tant elenlent of the rule, to wit, wlieii the remainder or rever- 
4011 colneq by descent, as it wa3 in that case, all the antlwriticr 
agree that, where there in ail &ate for life and remainder over, 
and the reinainderinan dies pending the particular estate, thc 
estate desceild~ to the donor who erected the particular estate, or 
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to him ~ 1 1 0  a l l  liltllie himself heir to such donor; but this is 
only when the ren~ainde~,  like the reversion, comes by descent, as 
wa.: the case in Lazc~t*ence r. Pitt, s~bp~cr. I t  is true, remainders 
arc created by d c d  or writing, but the estate is sometimes 
created so that \vlmt is called a remainder is, in effect, only a 
reverhiol~; as, for instance, when an estate is given to one for life, 
remainder to the right heir-, of the grantor (2, Washbnrn on 
Real Property, 692; Burton on Real Property, 51), and this 
ruuit be the kintl of renlainder clahsed with reversions which go 
to the donor or to him who can lnake himself heir to him; but 
it cannot be that when the owner of the fee conveys it by deed, 
or will, to one for life and after his death to another in ren~ain- 
der in fee, that the e-tate could under any circumstances return 
to the donor, for he Elaz y:trted with all his interest, and accord- 
ing to the rule as laid do1v11 by the Court in Lawrence v. Pitt, 
the person who clailus the e,tate inuit make himself heir to the 
ren~ai~~dernlan who is the first p~rrclzaser oJ the remainder.. 
Rec:iuie beil~g the fir,-t purchaser of the remainder, he thereby 
I)erome? a new ,tirl,- of the inheritance. 

The distinction lie, in :tcqniring the remainder or r e v e ~ i o n  by 
tlescwt or purchase. I n  the one case it goez to the donor who 
who created the c-date, for it is the old inhvitance, and in the 
othel- it goe- to the heir- of the ~wnai~~derman ,  because his estate 
was acquired by purchase, and f ids  into a new line of descent. 
This diztinction is rxL)gnizctl by all the autllorities. Washburn 
in Isis work on Real Property, Vol. 3, p. 13, ases this language: 
"As there can be no actual heizin :tnd possession of a remainder 
or reversioil dependent upon a particular estate of freehold, 
although the same will de-cencl through a line of successive 
heirs until the estate vests in zonie one in possession, the rule of 
the comnloil law seems to be this: If such reinainder or rever- 
sion comes by descent from the donor of the particular estate who 
created the same, the person who olaimi it when it vests in pos- 
session must trace his dement from the donor who was last actually 
seized, irrespective of all who in the meantime may have been 
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entitled to the saine as heirs, the donor or creator of the particu- 
l a r  estate being the the stirps from which the descent of the one 
who is to take, is to be traced. But it would he competent for 
any  one to whom such right had descended to have sold it or 
divided it, whereby the grafitee or devisee, as purchaser, would 
have constituted a new stirps, and he mould take the estate, when 
i t  vested in posscqsion, who could trace the descent to himself 
fi.on such new stirps." 

Judge Kent yay?, " I t  is a well settled rule of the common law 
that if the person owning the remainder or reversion expectant 
upon the determination of a freehold estate, dies during the con- 
tinuance of the particular e*tate, the or reversion does 
not descend to hi, heir, becans~ he never had a seizin to render 
him the s t o ~ l i  or terminus of an inheritance." The learned 
Judge in this passage evidently has ref~rence to such reversions 
and renlainders as come by deecent, for he proceeds to add as a 
part of the rule, "The e+tate will descend to the person who is 
heir to him who created the freehold estate, provided the rernain- 
der or  wem mi on descerzdsfionz him; or if the expectant estate had 
been prcrchnsed, then he must make himself heir to the first pur- 
chaser of smh l.enzninder or ~ecersion, at  the time when it comes 
into posse~sion. The purchacer becomes a new stock of descent, 
and on his death, the estate passes clirectly to his heirs at law." 
With only slight variation in the phraseology, is the rule laid 
down by Beverly, Judge, in the case of Vianderheyder v. finndnli, 
2 Den., 24, which is as follom: " I t  is a wel l -kno~n  rule in the 
law of descent, that a reversion or remainder, expectant on a free- 
hold e,state, will not, dnring the continuance of such freehold 
estate, pass by descent from a person in whom ,a title thereto had 
vested by descent, as a new stock of inperitance, unless some act 
of ownership w!lich the law regards as equivalent to an actual 
seizin of a present estate of inheritance had been exercised by the 
owner over such expectant estate. But it is otherwise when the 
fu.ture estate was acquired by purchase, because the purchaser 
becomes a new stock of descent, and on his death the estate 
passes directly to his heirs at law." 
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We understand what is meant by the qualificsltion of the rule 
expressed in the sentence, "unless some act of ownership which 
the law regards as equivalent to an actual seizin," is when the 
reversioner or remainderman, to whom the estate has come by 
descent, conveys his estate to a stranger, he is a purchaser and 
as such becon~es the stirps of a new stock of descent, and any 
one claiming the land after his death must make himself heir to 
him and not to the original donor from whom the estate was 
o r i g i ~ d y  derived. The conveyance takes the estate out of the 
old line of inheritance and puts it in one entirely new. That 
being so, n fortiori is the effect of a conveyance by deed or  
devise from the original owner to one for life, remainder in fce 
to a stranger, where the absolute estate is parted with. 

The rules above cited would seem to embody these three prop- 
ositions, 

(1) the reversion or renlainder expectant upon a free- 
hold estate comes by descent, and the reversioner or remainder- 
man dies during the continuance of the particular estate, he who 
would claim the estate by inheritance, must make himself heir 
to the original donor, who erected the particular estate, for it is 
the old inheritance ; 

(2). Where the reveraion or remainder comes by descent, and 
before the determinatio~ of the particular estate it is conveyed 
by deed or devise to a stranger, the donee takes by purchase; he 
becon~es a new stock of descent and the estate will descend to his 
heirs. 

(3). Where the remainder or reversion is acquired by pur- 
chase, then he who wonld claim the estate, must make himself 
heir to the first purchaser of the remainder or reversion at the 
time when it comes into possession; for the remaiuderman or 
reversioner, by such purchase, has becomes a new stirps of descent. 

This last proposition, in addition to the authorities already 
cited, is supported by the following : I n  Doe v. Hutton, 3 Bos. & 
Pul., 650; Lord Alvanly, C. J., in speaking of reversions and 
remainders, after citing numerous authorities uses this language I 
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"These, and inany other cases which I shall forbear to mention, 
prove that where there is an intermediate estate (freehold), there 
is no seizin, though as I before observed, if a man purchase a 
reversion expectant upon a freehold, it will descend to his heirs, 
though it has never come into possession;" and Burton on Real 
Property, p. 48, thus mentions the same doctrine. "If a person 
has pxrchased, i. e. acquired by conveyance or devise, lands and 
tenements in fee simple, of which from the nature of the estate 
he cannot obtain seizin, these on his iiltestacy will descend to his 
heirs. Of such a nature is'a remainder expectant upon a parti- 
cnlar estate of freehold, and this remainder, resting in the heir 
by descent, will not, if it remain mtolled, descend to his heir, as 
such, but still to the heir of the first purchaser," which we find 
thus illustrated by ailother author : " I f  A, the reversioner, 
remainderman, or execntory devisee died before the event which 
brought the interest into posession, such interest did not so attach 
in B the then heir of *4, as to carry it upon R's death to C the 
heir of B ; but D the heir of A at the time of the interest fall- 
ing into possessiou war entitled." Hubback on Evidence of Suc- 
cession, 136 ; Cap., lsa; Butler's lCTote, 6. 

Our conclusion is, the  plaintiff:^ cannot establish a title to the 
laid in controversy by claiining as heirs of George Hay, Jr., and 
are, therefore, not entitled to recover in this action. 

The judgment of the Superior Court is, therefore, reversed, 
and judgment must be entered here that the defendants go with- 
out day and recover the costs of the appeal. 

F ~rror .  Reversed. 
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J. H. SMITH V. S: BYNUM. 

Mortgage-Satisfaction of. 

If a mortgagee has a settlement with a mortgagor and takes a new note for the 
balance due, with a new mortgage to secure it on the same property, and after 
the execution of the first, but before the execution of the second mortgage, 
the mortgagor sells aud delivers the property mortgaged ; Held, that by the 
settlement and the taking of the new note and mortgage, the prior mortgage 
was discharged, and the purchaser got a good title. 

This was an action of claim and delivery of a niule, tried 
before MacRae, J., and a jury, at July Special Term, 1884, of 
GREENE Stlperior Court. 

The plaintiff offered in evidence a mortgage executed by Ket- 
ter Vines and Frank Vines to King & Smith, recorded in March, 
1881; a mortgage from same parties to J. H. Smith, plaintiff, 
executed and registered in January, 1882, aud a mortgage from 
same parties to J. K. Sinit11 dated January 8th, 1883, and regis- 
tered Febrnary 22114 1883. J. H. Smith, plaintiff, testified that 
defendant had the mule described in the three deeds in his posses- 
sion at the commencement of this action; that plaintiff is successor 
and assignee of King & Smith; that the mortgages hare never 
been settled. 

Cross-examined, plaintiff further testified that he had a settle- 
ment with the mortgagors at the end of the year 1881, and the 
amount found to be due plaintiff was $243.10; plaintiff then 
took a new mortgage to himself for the amount due upon the 
former mortgage, and uudertook to nmke further advances to the 
mortgagors to the amount of $50, and at the end of 1882 had 
another settlement, when it was ascertained that the mortgagors 
were still indebted to him in the sum of $243.53, and thereupon 
plaintiff took another mortgage for this amount a i d  to secure 
ft1rther advances. At the time the last mortgage was executed, 
plaintiff does not h o w  whether the mule described therein was 
in thk possession of the mortgagors or not. I n  February or 
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March, 1883, the iuule was in possessioil of one Dunn. Dun11 
said he got it froin Frank Vines. Plaintiff found mule in pos- 
session of defendant and brought this action. 

Testimony was also introduced as to the value of the ~nule. 
William Dunn, for the defendant, testified that he got the mule 

fro111 Frank Vines in December, 1882, without notice cif ally 
mortgage, and traded it to defendant. 

The presiding judge charged the jury that the first and sccond 
mortgages were satisfied by the annual settleineilts and giving of 
uew mortgages, and that if they found that the mule described in 
the last mortgage, which was admitted to be the same as that 
tlescribed in the first a id  second, had been disposed of by the 
mortgagors before the last mortgage was made and executed, and 
 as not in their possession at the time the last mortgage was 
nlade, the plaintiff was not entitled to recover. Plaintiff excepted. 

Verdict for defenclant. Rule for liew trial. Rule discharged. 
Judgment for defendant, and plaintiff appealed to the Supreme 
Court. 

X.. I.$< CY. lMo~woe, for plaintiff. 
No counsel for defendant. 

,&HE, J. (after stating the facts). The plaintiff claimed the 
mule in c~ontroversy by virtue of several mortgages executed by 
Ketter \Tines and Frank Vines. The first, a mortgage recorded 
in Jlarc.11, 1881, to King & Smith, to which the plaintiff suc- 
ceeded as their assignee. On the 9th of January, 1882, the 
plaintiff settled the first mortgage by takiiig a new note for two 
hnndrecl a i d  forty-three &$ dollars payable to himself, and due 
on the first of Novenlber, 1882, to secure which he took froill 
the Vines a second mortgage bearing even date with the note, 
\\-hidl was recorded on the 10th da? of January, 1882, and on 
the 8th day of January, 1883, he came to a settlement with the 
mortgagow upon the last mortgage, and received fi*onl them a 
new note for two hundred and forty-two $& dollars payable like 
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the last, due the first of November, 1883, to secure which he pro- 
cured from the Vines the third mortgage bearing the same date 
with the note, and recorded on the 21st day of February, 1883. 

The defendant claimed the mule by purchase from one Dunn, 
who was introdnced by him as a witness and testified that he got 
the mule from Frank Vines in December, 1882, without notice 
of any mortgage, and traded it to the defendant. 

There was no error in the illstructions given by His Honor 
to the jury. I f  the plaintiff had not come to a settlement with 
the mortgagor on the mortgage of the 9th day of Jauuary, 1882, 
and taken a new note with another mortgage to secure it, his lien 
under that mortgage would have continued and he would have 
had the right to recover in the action, but by his settlement aud 
taking a new note in settlement, with a mortgage to secure it, the 
mortgage of the 9th day of January, 1882, was discharged, 
became extinct and the plaintiff lost his lien under it, and the 
defendant having purchased the mule prior to the date of the last 
mortgage, acquired a good title. The judgment of the Superior 
Court is therefore affirmed. 

X o  error. Affirmed. 

D. a. McMILLAN et als. v. M. A. BAKER. 

New Ttsial-Surprise-Defendants' Bond in Ejectment-Striling 
out Answer Reviewable. 

I. When a new trial is awarded by the Supreme Court on appeal, the case goes 
back to the Superior Court for a new trial on the whole merits, and the court 
below ought to proceed with the trial, as  if no former trial had taken place. 
It is immaterial that the evidence is the same as that used on the former trial. 

2. Where in an action to recover land, the defendant failed to  file a baud to secure 
costs and damages as required by The  Code, see. 237, it  is error to strike out 
the answer on a motion made at  the trial term, without giving the defendant 
an opportunity to file a bond at  that time. 
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3. The bond under this section of The Code is for the benefit of the plaintiff, and 
he can waive it, and wili be deemed to  ha le  done so, if he allou3s a number 
of terms of court to pass without demanding it. If not waived entirely, i t  
is waived until demauded. 

4. An order of the Superior Court, striking out an answer in an action of eject- 
ment for want of a bond by the defendant, is reriewable, where the defendaut 
has been led to assume that the plaintiff has waived the bond. 

(3fciMillan v. Baker, 85 N. C., 291 ; filer v. Koonce, 83 N. C., 55 ; ;lfei.onrp r. Xch-  
tylae, 82 N. C.,  103; Ferguson v. ~llcCarter, Taylor's Term R. 107; B~ittmn r. 
Howell, 2 D. & B. ,  107 : Russell v. S a d e ~ x ,  3 Jones 432, cited and approved). 

This was a civil action, for the possession of land, tried before 
Philip, J., at Spring Term, 1884, of CUMBERIASD Superior 
Court. 

This case mas before the Supreme Court, at October Tenn, 
1881 (see 86 Pu'. C., 291), and a aeni7.e de nor0 mas awarded. 
When the case was called for trial and both sides had announced 
their readiness, the plaintiff, before the jury were impanelled, 
called the attention of the court to the opinion of the Supreme 
Court rendered on the former appeal, and took the position that 
the question of title mas settled, and that there was nothing to 
t ry  but the question of damages-and stated that the plaintiff? 
had the very same proof9 as to title that were used on the former 
trial as referred to in the opinion of the Supreme Court. 

The defendant contended that the Supreme Court had granted 
him a new trial out and out, alld asked that the identical issne,~ 
submitted on a former trial, as stated in the record, be again sub- 
mitted to the jury, and stated that the documentary proof would 
be identically the same, but that he did not rely 011 that entirely. 

The plaintiffs contended that the former trial and decision of 
the Supreme Court, together with the statement by plaintiffs and 
defendant, that the deeds, records, and decrees, a ~ l d  other docu- 
nzelltary proof as to the title would be identically the same,'\ras 
decisive of the first issue as submitted on the former trial, ant1 
asked that the answer of the jury as to the first issue should be 
in  favor of the plaintiffs, and that it be so as to read 
" Yes '' instead of " Xo." 
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The court ruled that the Supreme Court judgment rendered 
on an appeal from a former trial, the docnmentary proof now 
offered being the same, was decisive of the question of title, and 
remarked to defendant's counsel that he would not attempt to 
overrule the Supreme Court, and, thereupon, directed that only 
the issue as to damages should be submitted to the jury. 

After the jury had been selected and before it had been 
impanelled, the plaintiffs moved to strike out the defendant's 
answer, because this being an action for possession of land, he 
ought to have filed a bond for costs and damages as required by 
statute, before filing his answer, but had failed to do so. The 
Court, after inquiry, ascertained that no such bond had ever been 
filed, allowed the motion, and struck out the answer and gave 
plaintiffs judgnient for want of an answer, and directecl the 
inquiry as to damages to proceed. Defendant excepted. 

After the answer had been stricken out on plaintiffs' motion, 
fbr above stated reasons, the defendant askecl leave to file a bond, 
stating that the case had been stancling for a long time, and that 
he was taken up by surprise, and stated further that the defend- 
ant was well able to answer in damages. 

The Court declined to grant leave to file the bond as asked fir, 
and defendant excepted. 

A h r  the jury was impanelled on the issne as above stated, 
the plaintiffs offered evidence as to the anlonnt of damages sus- 
tained by them on account of the clefenclant's possession and 
closed the case. 

There was a verdict assessing the plaintiffs' clamages, judgment, 
and appeal by the defendant. 

M w s .  A? W. Ray and W. A. Guthrie, for the plaintiffs. 
Jl?. Johr~ W. Hinsdale, fhr the defendant. 

MERRIMON, J. This case came before this court by a. fornler 
appeal at the October tern?, 1881, and the questions presented 
by the record in that appeal, were then considered and decided. 
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(See McNillan v. Baker, 85 X. C., 891). I t  is too plain t o  
admit of serious question, that the Court then held that there was 
"error and there must be a new trial" ; 11ot a new trial in respect 
to part of the case, or to particular a5pects of it, but npou the 
whole merits of the action a, it then might appear before the court. 
The plaintiffs were left to prove their ca5e over by the 5anie or 
other and additional evidence, and the defendant wa5 liken iw left 
at liberty to make good hi5 defence if he could do so. 

The court below ought, therefore, to have proceeded with the 
trial of the iwues of fact arihing upon the pleadings, just a5 if no 
former trial had taken place, applying the lam a:, expounded and 
laid down by this Court in its opinion in the ca*c. I t  n ight  be 
that the trial of the i w w  of fict, in view of the decision of 
this Court upon the cjuehtion- of Ian, and the proof;, ~vould cer- 
taiuly lead to a particular result, but there might be other proofs 
on the one side or the other, or both; at all events, it Itas neces- 
sary to try the issue, over, and yibmit an i5sue a 4  to damages, 
with proper instructions. It wa5 erroneoui zimply to zubnlit an 
issue as to daniagei. Islev I.. h700)zce, 83 N. C'., 35;  ,Veer.oncy 1 . .  

XcIntyre, 82 3. C., 103. 
This being an action to recover the po,qession of land, the 

plaintiff, after the jurv had been ,elected, but before it had been 
impanelled, moved to strike out of the record the defendant's 
answer, because no undertaking to iecurr costs and dainages had 
been given by the clefenclant before amwering the complaint, as 
required by The Code, s837. The Court allowed this motion. 
The defendant, however, then aslied leave to file a proper under- 
taking, sugge~ting that he na5 well able to answer for the dani- 
ages, that the case had been pending for a long time, and that he 
was taken by surprise. \Ye think the Court ought not to have 
allowed the motion to strike out of the record the defendant's 
answer, without first giving him an opportunity to give a proper 
undertaking to secure costs and damages. Under the circum- 
btances of this case, he had the right to be allowed such oppor- 
tunity. The undertaking, required by the statute in such case,, 

8 
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is for the benefit of the plaintiff, and it onght to be strictly 
required unless waived by him; but he may waive it if he sees 
fit to do so. I t  is very clear that the plaintiffs did so in this 
case; at least, and certainly until they should demand it. 

The action was begun on the 3d day of April, 1879. The 
plaintiffs filed their complaint and the defendant filed his answer 
without objection; the adion was tried in the Superior Court, 
and there was an appeal to this Court. This Court granted a 
new trial. I11 the conrt below, just at the time the trial of one 
issue was about to be had, the plaintiffs, for the first time, moved 
to strike out the answer, upon thc ground that an undertaking 
for costs and damages had not been given. There could scarcely 
be a stronger case of waiver by implication. The Court had the 
power to require the undertaking to be given at so late a period 
in the progress of the action, upon application of the plaintiffs; 
but the defeidant had the right, after such waiver, to have oppor- 
tunity to give it, and having given it, as the Court might require, 
to  have his answer remain of record, and have the full benefit 
of it. 

This court has the authority to revise the action of the court 
below, in respect to the motion and order in question. I t  did not 
lie in the discretion of the court to strike the answer from the 
record, because the waiver of the undertaking on the part of the 
plaiiltiEs, created a right in the defendants to give it when 
required. They may have deemed the defendant abundantly 
solvent and able to pay costs and damages ; or, for reasons satis- 
factory to them, they may have abstained from insisting on their 
strict rights. As they did not, by their silence as to the under- 
taking, they invited or permitted him to proceed in the action 
with his defence, without it. Having done so, it would be unjust, 
and a violation of good faith at the least, at their pleasure, to cut 
hinl off from his defence. The lam will not permit them to do 
so ;  he is entitled to give the undertaking under the direction of 
the court; if he will not or eaanot, aud in the latter case, cannot 
ahtaiu leaw to defend as a poor person, then the plaintiffs' motion 
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to strike out the answer must he allowed. Ferguson v. illoCar- 
ter, Taylor's Terin R., 107 ; Bdtnin v. Howell, 2 D. & E., 107 ; 
Russell v. Sanders, 3 Jones, 432. 

There is error. The defendant must be allowed to give an 
undertaking to secure costs and damages, as the court may direct. 
I f  he fails to do so, in that case, the court may allow the motion 
to strike the answer from the record, and proceed according to 
lam. I f  the undertaking shall be given, in that case, the court 
will proceed in the action according to law. To that end, let this 
opinion be certified to the Superior Court of the county of Cuni- 
berland. I t  is so ordered. 

JAMES J. DUNLAP, Adm'r, r. JAMES 13. HEKDLEY, Adm'r. 

1. In October, 1870, A as administrator of B obtained judgment against C. I n  
August, 1880, A died, and in June, 1883, D became administrator de bonis ?LO%, 

<kc., of B. In February, 1881, C died, aud in September, 1883, E qualified as 
his adminiqtrator. In January, 1884, D, the administrator de b o n k  n o n  of B 
brought this action against E, the administrator of C, to collect the amount 
due on the judgment above mentioued. Defendant relied upon the bar of 
the statute of limitations ; Held, that the action was not barred. The Code, 
Sl64. 

2. Defendant, in the Supreme Court, made the objection that leave of the Supe- 
rior Court in which the judgment was rendered to bring this action, was 
uot obtained by plaintiff; Held, that the objection ought to have been raised 
by motion or in the answer, and now came too late, and must be taken to be 
waived. Besides, s14, C. C. P., is not brought forward in The Code. 

(Lynn. v. Lowe, 88 X. C . 478, cited and approved). 

CIVIL ACTION, tried at Fall Terin, 1884, of Superior Court 
for ANSON county, before Shepherd, J. 

The facts are sufficiently stated in the opi~lion of the Court. 
Verdict and judgment for plaintiff. Appeal by defendant. 

Mr. J. A. Lockhart, for plaintiff. 
Messrs. Little & Parsons, for defendant. 
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MERRIMON, J. At the Fall Term of 1870 of the Superior 
Court of Anson county, which began on the 17th day of Octo- 
ber of that year, Nathaniel Knight, as administrator cum testa- 
ment~ nnnexo of Hannah P. D~ullap, deceased, recovered two 
judglnen ts against John 8. Kendall and David Carpenter-one 
for the sun1 of $333.83, and the other for $405.69, with iuteres2. 
thereon, and $45.60 for costs. 

The said Nathaniel Knight died on the 14th day of Augrwt,. 
1880, and on the 29th day of June, 1883, the plaintiff Dunlap 
duly became adivinistrator de honk Iton, cum testamento annexo 
of the estate of the said Hamah P. Dunlap. 

Jehu S. Kendall, above named, and against whom the judg- 
ments mentioned were obtained, died on the 19th day of Febru- 
ary, 1881, and on the 6th day of September, 1883, the defendant 
qualified as the aclnlini~trato~ of his estate. 

Thc plaintiff brought this action 011 the 14th day of January, 
1884, to recover judgmeut for the money specified in and due 
upon the two judgments above mentioned. 

The defendant pleaded and relied upon the statute of limita- 
tions. The Court held that the action was not barred by the 
statute, and gave judgment for the plaintiff. The defendant 
excepted, and appealed to this Court. 

I n  the absence of any interposing cause, the cause of action 
created by the judgments sued upon would have been barred by 
the statute of limitations after the lapse of ten years next aftw 
the rendition of them. Two events, however, did happen that 
suspended that statute : 

First, Nathaniel Knight, admillistrator cum testamento annae 
of Hannah P. Dunlap, died on the 14th day of August, 1880, 
less, by more than two months, than ten years next after the ren- 
dition of the judgment, mentioned, in his favor. His death sus- 
pended the statute. Th,e Code, $164, provides, that " I f  a person 
entitled to bring an action die before the expiration of the time 
limited for the commencement thereof, and the cause of action 
survive, an action may be comneneed by his representatives &er 
the expiration of that time, and within one year from his death? 
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It is plain, and not denied, that the action did survive. I t  
appears that more than a year did elapse after the death of 
Knight, the administrator, before the action was brought; but it 
must be observed that no administrator de bonis non cum testa- 
qento annex0 of the estate of Hannah P. Dunlap was appointed 
anti1 the 29th day of June, 1883, when the plaintiff was appointed, 
and during the time next after the cleath of Knight, until this 
appointment of the plaintiff, the statute did not run, because 
there was no persou that could sue. The statute just cited sus- 
pended the statute of limitatious in the case provided for, and it 
contemplates that it shall not rnn again until some person corn- 
petent and authorized to sue shall be appoi~ted by the proper 
authority; otherwise its purpose wonld be defeated. Lynn, v. 
Jozne, $8 N. C. R., 478. 

So that the action was not barred by the statute at the time the 
plaintiff became administrator. He, however, delayed to bring 
the action for more than six months, and, thus, more than ten 
years elapsed while there was a person coiupetent to sue beforc 
the action was brought. 

The statute recited above provides that the representatives of 
the person entitled to bring the action may do so "within ten 
p r s  from his death." I t  ih very queqtionable whether this 
clause could help this case. I t  seems that the administrator 
ought to bring the action within ten years mhile the statute is 
running. Hut it is not uecesbary to decide definitely whether this 
is so or not, because a second event happened before the statute 
began to run a second time, a4 above indicated, that prolonged 
i ts suspension. John S. Kendall, the intestate of the defendant, 
and against whom the judgments sued npon were given, died on 
the 19th day of February, 1881, a id  long before the plaintiff 
kame administrator and competent to sue. 

The defendant was appointed achinistrator on the 5th day of 
September, 1883. The plaintiff, however, did not bring this 
&ion nntil the 14th day of January, 1884, and after the lapse 
d ~ f  more than ten pears, while there was a person competent to 
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bring it. But the statute did not begin to ruu a second time as 
soon as the plaintiff became administrator, nor could it until one 
year next after the defendant became administrator. The Code, 
$164, in a second clause provides that ( 'If  a person against whom 
nn action may be brought die before the expiration of the time 
limited for the comn~encement thereof, and the cause of action 
survive, an action may be comn~enced against his personal repre- 
sentative after the expiration of that time, and within one year 
after the issuing of letters testamentaq or of admini~trafion. 

So that the statute of limitations did not run at all after the 
death of Knight, the administrator cum testamento ccrmexo. The 
acticm was not barred at his death, and, hence, it was not barred 
at the time it was brought. 

The counsel for the defedant made the objection in this court 
for the first time in the course of the action, that the plaintiff did 
not obtain leave from the Superior Court in which the judgments 
sued upon were granted to bring an action upon them, as required 
by C. C. P., s14. This objection ought to have been raised 1,y 
the defendant in the Superior Court, by a proper motion before 
pleading on his part, at all events, in his answer. I t  cloes not 
affect or go to the substance of the plaintiff's right, and the 
defendant could waive it. I t  must be taken that he did so. In 
any view of the matter, it is too late to make it here. 

Besides, sec. 14, C. C. P., is not brought forward in The Code, 
and is not, nor was it in force at the time this action mas begun; 
and, therefore, the objection would not be tenable, if it had been 
made in apt time. 

Jndgment affirmed. 
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-- . .-. - - 

S T R A Y ~ ~ ~  V. GREEN. 

BETTIE STKAYHORN v. C. B. GREEN. 

1. I t  is not necessary in substituting one trustee for another in  puranauce of set- 

1270 of The Code, to require a bond of the substituted tru8tee. 

2. Whether a trustee so substituted shall be required to give bond, rests iu t h e  
discretion of the court, and upon proper reasons being assigued, the comG 
would require a bond to be given, if the nature of the trust required it. 

(Gray  v. Cnither, 74 N. C . ,  237, cited and approved). 

MOTION in a cause pelding in DURHAM Superior Conrt, 
heard at Chambers, on September 18t11, 1884, by Phi/@, Judge. 

His Honor refused the motion, and the plaintiff appeded. 
The facts appear fully in the opinion. 

Messrs. Manning & &fanning, fi)r the plaintiff: 
31essr.s. Long & Stmdwick, for the clefenclant. 

M m n ~ a r o ~ ,  J. well as we can learn froiu 21 very imper- 
fect record, it appears that an ac3tion was brought before the clerk 
of the Superior Court of the county of Durhnn~, on the 14th 
day of December, 1882, to subditnte a trnstec, ns :illowed by 
T h e  Code, $1270, in the place of Green Rlalock, to execute the 
trusts provided and created in a deed dated the 2d day of May, 
1877, executed by John Strayhorn to the wid Blalock, as trustee 
for Rettie Strayhorn, the appellant. What the tru+ nre, clues 
not appear in the record before us. 

On the 23d of March, 1883, the appellee wai  appointed as 
quhstituted trustee, and he was not required to give any boi& as 
such truytee, nor does it appear that the appellant interposed ally 
objection on this account. 

, Afterwards, on the 6th day of Septeinber, 1884, the clerk, at 
the instance of the appellant, gave notice of :i niotion in the 
cause, to be made before him 011 the 10th day of Septenlber, 1884, 
to require the appellee to show cause why he \hould not give a 
proper and sufficient bond as huch trustee. 
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The only grounds assigned by the appellant for the motion 
were as follows : 

(1). "That by a petition filed the 14th December, 1882, and 
an  order made thereon 23d March, 1883, C. B. Green mas 
appointed the trustee of said Hettie Strayhorn, to execute the 
trust arising upon a deed of t rwt  executed by John Strayhorn 
to Green Rlalock 2d Xay, 1877. 

(2). That said C. R. Green has aever filed a bond to secure 
the proper administration of *aid truit, nor for the better secu- 
rity of the ti-nst estate." 

The appellee resisted the nlotion upon theqe grounds : 
(1). That the conrt had no jnriqdiction to hear and pass upon 

the question raiied in the petition, by reqairing the trustee to 
give bond nnder the deed mentionecl. 

(2). That the powers and duties imposed npon him are confer- 
red upon him by deed, and the court had no power to require a 
bond or other security from hinl in respect to the trusts. 

(3). That there is 110 allegation that the trustee is dead, 
renlored from this State, or ha.. become incompetent or unworthy 
for any cause to perform the duties a* trnitee. 

The appellant'$ motion cannot he wctained. I t  seems to rest 
npon the nnfounded aiiumption, that all substituted trustees 
appointed, as allowed by T h c  Code, $1270, are required to give 
bond conditioned for the fhithfid di+charge of their duties. I n  
many, perhapi most caiei, they are not required to give such 
honds; their duties might be unch a* not to require it. I n  other 
case*, no doubt, they might be required to do so, and whether 
they d ~ o u l d  he so requircd or not, rests in the sound discretion of 
the Court. 

I t  does uot appear that there was any reason why the appellee 
should have given bond at the time of his appointment. I t  
seems that there was no objection to i t ;  and we must take it that 
the clerk deemed that there was no necessity for requiring a bond. 

After a trustee has been appointed. causes for requiring him to 
pire a proper h o d  might arise, ~ u c h  as insolvency in some cases. 
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I n  such cases, the cause should be duly assigned and made to 
appear, and the Court would promptljr grant relief. Gray v. 
Gaither, 74 N. C., 237. But it is not alleged by the appellant 
that the trustee is insolvent; that he is mieapplying or wasting 
the trust funds, if there are such trust fisnds; or, that there is 
any cause that has arisen since, or that existed at the time of his 
appointment. 

We are of opinion that the appellant shows no sufficient 
grounds to support her motion. The judgment of the judge at 
chambers must therefore, be affirmed. Let this opinion be certi- 
fied according to law. 

Judgment affirmed. 

* HINSON & CUMMINQS r. ADRIAN I% VOLLERS. 

Foreclosure 8ale- Waiver of Homesteccd-Resale. 

1. In  a sale of land by order of Court, the Court has the power to re-open the 
bidding, and order the land to be sold a second, and possibly a third time, for 
extraordinary cause, but the power should be exercised cautiously. 

2 .  Where, in an action brought by mortgagees and judgment creditors to have 
the mortgaged property sold for the payment of the mortgages and judgments, 
a sale is made without objection by the debtor, it is too late for the debtor to  
ask for a homestead by metes and bounds after such sale has been made. His 
homestead can be paid to  him in monej. 

3. A mortgagor is entitled to A homestead in an equity of redemption, and if the 
land is certainly of greater value than the mortgage debt, the homestead may 
be assigned by metes and bounds, but if by doing so the value of the home- 
stead would be impaired, it is competent to order a sale, and assign the home- 
stead in the money arising therefrom. 

(Cheatham v. Jowes, 68 N. C., 153; Bwtm v. Jjjiers, 87 N. C., 87: Wilson v. Pat- 
ton, Ibid, 318, cited and approved). 

*Mr. Justice Ashe did not sit upon the hearing of this case 
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This was a motion in the cause heard before Philip.9, J., at  
Spring Term, 1884, of ANSON Superior Court. 

The facts are fully set out in the opinion. 
The motion was overruled and the defendant Knotts appealed. 

Jhessrs. J. D. 8haw, J. A. Lockhart and John W. Himdab, 
for the plaintiff. 

No counsel for the defendants. 

MERRIMON, J. This action was brought to Fall Term, 1880, 
and the complaint and answers were filed at and subsequent to 
said term. At the Fall Term of 1881, the defendant Knotts 
filed an affidavit alleging that there were other judgment creditors 
and a mortgagee who had not been made parties to the action, and 
asking that they be made parties. The court decliiled to make 
them parties and rendered judgment. The defendant appealed to 
theSupreme Court, and at February Term of 1882, of that court, 
the case on appeal was heard and the court prono~mced judgment 
that the other mortgage and judgment creditors were necessary 
parties to the action and should be made such, whereupon, at Fa11 
Term of 1882, of the Superior Court, the other mortgage and judg- 
ment creditoi-s were made parties to the action, and a decree was 
made by consent of all the parties thereto. The defendant 
Knotts failed to comply with the conditions of that decree by fail- 
iug to pay the first and other installments of the debts, as therein 
required to be paid, and the commissioner named in the decree, 
upon default made in the payment of the first installment, adver- 
tised ailcl sold the lands described in the pleadings, and made 
report to Spring Term of 1883, of the Superior Court, at which sale 
the land brought the price of six thousand two hundred and nine- 
ty-five dollars ($8,295). Thereupon, at that term, by the procure- 
ment, and at the instance and request of the defendant Knotts, am 
advance bid of ten per cent. was made by one C. M. Bums and 
accepted by the court, and upon motion of the defendant Knotts, 
based upon his affidavit, a resale was ordered. A resale mas 
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made by the commissioner, and a report thereof was made by him 
to Fall  Term, 1883, at which bale the land brought, in the 
aggregate, $6,931.50. Before the hid and terms of sale were 
conlplied with, the plaintiffs Aaron & Rheinstein made an 
advance hid, increasing the price to the w m  of $8,331, all of 
which was reported to the court at that term hy the con~mi+ioner. 
The advance bid was recognized hy the court and a resale \\-a3 
ordered. Under the order of resale, the cornmis~ioner io1d the 
lands again in separate tracts, as they are dew-ihed in the plead- 
ings and in accordance with the order of the court. The plain- 
tiff5 Aaron & Rheinitein became the purchazerq of all of the 
tracts, at the price of $8,331. 

A t  the Spring Term of 1884, upon the report of the coninlib- 
.;ioner, the plaintiff:-, and also the jndgnlent creditors, and tlle 
defenclauts Adrian & Vollels, moved for a confirmation of the 
sale and a d i d h u t i o n  of tlle f ~ ~ n d s  arizing tlierefronl according 
to the consent decree made in the cauze. The defendant Knotti 
nloved upon affidarit that the *ale he yet a-ide and that his 
hon~csteacl be allotted and qet apart to him by metes and hounds 
out uf the lands. The judgment creditor, admitted that the 
defendant Knotts is entitled to one thon+ancl dollars of the 
proceeds of the sale of the land3 az hi, Iionle,tead, but deny his 
right to have the Qalc set aside and hi- honwtcad allotted by 
mete5 and bounds out of the lands so .old. 

I t  is fouud as a fact, that the lands brought, at the Ia-*t +ale, 
$8,331, and that the debt- *ccnretl by mortgages to Adrian & 
Vollera and It. T. Bennett amount to $3,169.03, with interezt 
on the principal thweof from Alq- I-Cth, 1888, and that the land? 
brought more tllan enough at any one of the sales to pay the 
mortgages in full and allow the defentlant Knotts his homestead. 
The motion of the defendant I h o t t s  v-az overruled, and the 
motion of the plaintiffs, the judgiilei~t creditor.; and Adrian & 
Voller> was allowed. 

The court gave judgment that the zale of the cornmisaioner be 
confirmed ; that the conmi.i4oner malie title to the purchaserq or 
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HIBSON & CUMMINRS u. ADILIAN & VOLLERS. 

their assigns; and that the clerk of the court pay out and make 
distribution of the proceeds of sale as follows : 

1. That he pay the mortgage debts of Adrian & Vollers and 
interest accrued thereon. 

2. That he pay to H. T. Knotts, the appellant, one thousand 
dollars as his homestead. 

3. That he pay the costs of this action, to be taxed by the 
clerk, including one hundred dollars ($100) for making sale of 
lands, psying out proceeds and making title. 

4. That he pay the other creditors mentioned in the decree, 
according to their respective priorities, as evidenced by the judg- 
ments and schedule hereto annexed. 

The defendant Knotts excepted and appealed. 
The appellant has no just grounds of complaint at the judg- 

ment of the court appealed from. The court granted him every 
reasonable indulgence, indeed, unusual favor, perhaps greater 
than was strictly consistent with the rights of the mortgage and 
judgment creditors. While the court had power to re-open the 
biddings and order that the land be sold again, and perhaps 
a third time for extraordinary cause, the power ought to be exer- 
cised cautiously and only fbr substantial cause, having due regard 
for the rights of all the parties interested. 

The land was sold three times by order of the court, once at 
thc instance of the appellant, it seems, without objection from 
the creditors. They now insist upon a coi~firmation of the sale 
and the pyn~ent of their debts. 

I f  the court onght in any case to re-open the Siddings so 
often and might do so yet again, no substantial excuse for doing 
so is assigned and shown. I t  is not suggested that the sale was 
in any respect irregular or unfair, or that the land did not sell 
for a fair price. 

The appellant after the last sale of the land and before the 
same was confirmed, suggeited to the court for the first time in 
the coume of the action that he was entitled to homestead in the 
land and to have the same allotted to him. The judgment wed- 
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itors co11cedcd that he \\-a< entitled to $1,000 of the proceeds of 
the sale of the land as for homestead, but denied hi? right now 
to have the sale set aside and hare it allotted to him by metes 
and bounds. The law favors the homestead, and this Court has 
held that the mortgagor is entitled to hare it in an "equity of 
redemption," subject to !he right of the mortgagee to have his 
debt paid with the prooeedh of the <ale of 60 much of the land 
as mzp be neceisary for thut pi-1rpo.e. Chenthnrn v. Jozes, 68 
1. C., 1 3 .  T h e n  it is made to appear that the land is of' 
value certainly greater than the mortgage debt, and that the 
mortgagor may have hon~e+ted  assigned to him, the court would 
in a proper caie direct it to be aqsigned by a proper proceeding, 
perhzps in the .ame action. But in many caqeb, it  night be 
impracticable to assign it in the l i ~ l d  itqelf, as for example, when 
from the siuallne~s of the quantity of the land, nr its character 
and condition, or other lilie conderations, to asbig11 it woulcl 
impail- its real ralue or le-sen the price that might be obtained 
f u r  it, and thus defeat it in part or altogether. I11 such and lilie 
caseb, it is competent and proper, certainlj- by coi~ccnt of parties, 
to bet apart the value of the l~ome~tcacl in money, the proceed:, 
of the sale of the land to the party entitled, alld if the n hole 
cannot be had, then so much a* may be. 

This doctrine is fbunded in the pdicy of the la\\- that favorh 
the homestead. I f  the party entitled caimot haye it avigned in 
the land, for cam-es s ~ ~ c h  a+ those indicated, the Court will allow 
to him mouey in lieu of it, of the proceeds of the sale of the 
land, after the debt of the mortgage shall be paid, or the lien 
that stands in the way of it shall be ;!i>charged, to the end that 
he may purchase other land, and thus obtain a homestead. I f  
this were not done, in mauy instances it would be lo5t. The 
policy of the law is to help the party entitled to homestead, in 
that respect, as far as may be, without undue prejudice to the 
creditor entitled to have his debt paid in any case. Burton v. 
Spiers, 87 N. C., 87; TVilson v. Patton, Ib id ,  318. 
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I n  cases involvir~g circumstances like those mentioned, and in 
the present case, the party entitled to homestead may waive his 
right to have it assigned to him in the land; it might be mate- 
rially to his advantage to do so, and it will be so taken, if he 
shall say nothing to the contrary at the proper time. He is pre- 
sumed to know what is most advantageous for himself and his 
family, if he have one. The court cannot know how this may 
be until it shall be duly informed, and it must be informed in 
some orderly way, and in apt time, to enable it to do justice to 
all the parties interested, including the creditors. 

I11 this case, the appellant wholly failed, through the whole 
course of the action, to set forth and insist upon his right to have 
the homestead assigned to him in the land, until after the rights 
of the parties had been settled, and the land had been sold three 
several times, and the motion had been made to confirm the sale. 
This savors of trifling with the court. No excuse is given for 
the delay, nor is it suggested that any special advantage can be 
gained by the assignmeilt as demanded. 

The Court could not see that the appellant was entitled to 
honiestead in the land sold, or to have money in lieu of it, in 
whole or in part-it might well be, that he had a homestead in 
other lands; indeed, he says in his application that he has other 
lands of the value of $600 or $700. I f  he had made his appli- 
cation in apt time, it is probable, in view of the fiacts as they now 
appear, that the Court might have directed the assignment as 
demanded, but his demand came too late, especially as the credi- 
tors conceded that he might have, and the Court allowed him 
$1,000 of the proceeds of the sale of the land as for his home- 
stead. This, as the facts appear, was very liberal on the part of 
the creditors, and probably more than in strictness he was entitled 
to have. I t  does not appear how the appellant call suffer unduly 
from the action of the Court ; if, unhappily, he shall sufer any 
inconvenience, he has only himself to complain of; he ought to 
have made his application at the proper time. Coming at so late 
a stage of the action and the delay lmexplained, it seems captious, 



FEBRUARY TERM, 1885. 127 

and to be interposed to annoy and delay the creditors entitled to 
be paid. A court is a serious tribunal, and no party before it 
can be allowed to trifle in its proceedings in any respect; its office 
and purpose is to administer exact justice as nearly as may be to 
all parties before it, without favor to any. The debtor is entitled 
to have his rights administered and protected, but in no larger 
measure than the creditor. 

There is no error, and the judgment must be a%rmed. To 
this end, let this opinion be certified to the Superior Court accord- 
ing to law. 

Judgment affirmed. 

W. H. BORDEN v. LOUIS D. GULLY. 

Euidence- Code, Section 580. 

I n  an action to  rescind a contract for fraud, which fraud consisted in representing 
a bond, dated prior to August 1, 1868, to be unpaid, the obligor in such bond is 
a competent witness to prove that it has been paid. Thep~ov2so in section 580 
of The Code, making any person incompetent to testify, who, at  any time, has 
had an interest in such bond, only applies to actions fozmded on the bond. 

This was a civil action tried before G u d g e ~ ,  Jtcdgge, at Janu- 
ary Term, 1885, of WAYNE Superior Court. 

The plaintiff appealed. 
The facts are stated in the opinion. 

Messrs. Faircloth & Allen and G. 1'. Xtrong, for the plaintiff. 
No counsel for the defendant. 

ASHE, J. This action was brought to rescind, for fraud, a con- 
tract, whereby the defendant, for a valuable consideration, had 
sold to the plaintiff a note under seal, exec~~ted by one Curtis H. 
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Brogden to one W. R. Brogden, deceabed, on the 14th daj- of 
March, A. D. 1864, for the sum of four hundred dollars, or t o  
recover damages on account of 5aid fraud. 

Evidence was given to the jury by the plaintiff, tending to 
prove said contract; and that the defendant, at the time thereof 
and j u t  previoub thereto, had represented to the plaiutiff that 
said note was not paid, and that there vere no set-off's against it ; 
and t h t  this reprewntdon was re~sonably relied upon, by the 
plaintiff, and that it wa; a motive inducing to the contract on his 
part. 

The plaintiff then offered the said Curtis H. Brogdeil ah a 
n itness, to prove that at  the time said represeutation was made, 
and at the time of said contract, said note had been paid, and 
that the said paynleut was lrnowa to the defendant. The defend- 
ant objected, on the ground that ttaid witneq. may i~lcompetent t o  
prove these facts, under section 680 of The Code. The court 
sustained the objection and ruled out the evidence, whereupon 
the plaiutiff excepted, qubmitted to a judgment of non-suit, and 
appealed to this court. 

Whether there was error in the ruling of Hi- Honor in exclud- 
ing the testilnony of Curtis H. Brogdeu, depends upou the con- 
btruction of section ,580 of The Code, nhich read*: "A party to  
an action may be examined a& a witness, at the indance of the 
acherye party, or of an? one of several adverse parties, and for 
that purpose may be compelled in the qame manuer, and bubject 
to the same rules of examioation a i  any other witaess, to testify, 
either at the trial or conditionally or upon commi~sion : Proridetl, 
no person who is or shall be a partr  to an actioil founded on a 
judgnleut rendered before the first day of August, 1865, or on 
any- bond executed prior to *aid date, or the assignor, endorser 
or any person who has at  the time of the trial, or ever has had 
any interest in such judgment or bond, shall be a competent nit-  
ness on the trial of quch action." 

The language of the section is too plain to admit of a doubt 
as to its construction. The restriction in the proviso has refer- 
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bonds nientionecl therein. 

The evident niettning of the p o r i s o  is, that no perno11 who ihp 
or shall be, a party to an action founded on a judgment, or to an 
notion on any bond, or the assignor or endurser of such bond 
upon whkh  the actior~ G fozmdecl, or any person who has, at the  
time of the trial of such action, or ever has had any interest in 
such judgment or bond upon which the nction is founded, shall 
he a competent witness on the trial of' >uc+ action upon the <aid 
bond or jutlgnie~it. 

Hut here the action is to rebcind a coiltrac8t fbr a ir:~utlulent 
representation as to the bond, and ih not brought 011 the b o d ,  
and consequently the witness, Curtih H. Brogclen, doe- not come 
within the re-trictioi: of the provibo, and it:, provi4oiis h a w  no 
applic&n: to this case. 

There is error in the ruling uf His  Honor in exclucli~ig the 
testimony of Curtih H. Brogclen. Thercfi~rc the jdgnient  of 
the Superior Court ir reversed. And this opinion nmst be cer- 
tified to the Superior Court of Wayne county, that a ivnire 
novo may be a~vardcd to the plaintiff. 

Error. Reversrtl. 

S A R A H  LASSITER v. DANIEL LASSITER. 

Bivo~ce cind Alimony-con dona ti or^. 

1. I n  applications for alimonj, under The Code, Wl291, St is competent for the hus- 
band to controvert the allegations of the complaint by allidavit or answer, 
and the judge must find the facts, and set them forth in the record. 

2. Where the facts as found by the judge would, if found by the jury on the iinal 
hearing, warrant a divorce from bed and hoard, they per se con'stitute suR- 
cient ground to  award alimony pendente lite. 

3. Condonation is forgiveness upon condition, and the condition is, that, the party 
forgiven will abstain from like offences afterwards. If the condition is vio- 
lated, the original offence is reviretl. 

9 
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1. Much less cruelty or indignity is sufficient to revive transactions occurring 
before condonat,ion, than to support an original suit for divorce. 

5. In an application for alimony it need not be found as a fact that the plaintiff 
was a faithful, dutiful and obedient wife. 

(U0?dnn r. Ror[Zon, 88 N, C., 45, cited and approved.) 

Application for alimony pendente lite, in an action pending in 
the Superior Court of RICHMOND county, heard before Philip, 
Judge, at chambers. 

There was a judgment allowing alimony, and the defendant 
appealed. 

The facts fully appear in the opinion. 

Messrs. J. U. ~Yhaw, J. W. Hinsdclle and J. CY. Black, for the 
plaintiff. 

Mesws. L e  @And & TiZZett and M? A. Guthrie, for the defend- 
ant. 

ASHE, J. This was an application for alimonypendente lite in 
an action brought by the plaintiff against the defendant in the 
Superior Court of Richmond county, and heard at Chambers 
by His Honor, Judge Philips. 

Upon considering the complaint of the plaintiff and the answer 
of the defendant, and the affidavits offered by both plaintiff and 
defendant, His Honor found the following facts : 

1. That the plaintiff and defendant were married in or about 
the year 1852, and t,hey have ten children, the oldest of whom is 
about thirty years of age, and the youngest about wven years of 
age. 

2. That the defendant has offered such indignities to the person 
of the plaintiff as to render her condition intolerable and life 
burdensome. That rejecting altogether the acts and indignities 
mentioned in affidavits not set forth or alluded to in plaintiff's 
complaint, and considering only those allegations contained in the 
pleadings, and the affidavits filed in support of those allegations, 
as well as those in denial, His Honor found the following par- 
.tiicular facts : 
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(1). In or about September, 1880, without any just cause or 
provoc~tion, the defendant abused plaintiff, called her a liar and 
choked her. 

(2). I n  or about October, 1880, the defendant, without just 
cause or provocation, encouraged the children of plaintiff and 
defendant to mistreat and disobey plaintiff, and told her he would 
give her fifty lashes if she attempted to exercise any control over 
said children. 

(3). In  or about August, 1881, the defendant, without just 
cause or provocation, threatened to strike plaintiff in the face 
with a tea-cup, throw her off the steps, wouldn't let her have 
anything to eat, and wouldn't let her come into the house. That 
in consequence of such treatment, plaintir left the house of 
defendant, and remained away until January, 1882, when, hav- 
ing nothing to live upon, and hoping that defendant might treat 
her kindly and support her, she returned, when defendant arrayed 
her children against her, and encouraged them and upheld then1 
in abusing and mistreating her. That defendant continued his 
threats and abuse until about February, 1882, when he ordered 
plaintiff to go to the woods to rake straw, and upon her telling 
him she was unable to do this kind of work, he pulled her out 
of the house, called for a haine-string, wrapped it around her arm 
and forced her to the woods in a cruel manner. 

(4). In or about March, 1882, the defendant, without cause or 
provocation, threatened to strike plaintiff in the f'dce with an ear 
of corn, and did strike her with a brush and inflicted bruises on 
her person. 

(5). I n  or about May, 1882, one of their children struck plaiu- 
tiff with a chair, and the defendant shook his hand at her, and 
told his children to resist any effort on her part to correct them. 

3. That by reason of such treatment, plaintiff was forced to 
leave the house of defendant, and remain away without means of 
support, except such as she conld procure from neighbors and 
friends. That in January, 1883, she instituted proceedings for 
divorce and alimony, when she was prevailed upon by defendant 
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to ithtlraw zuicl proceeclings and return to hih hou*e, he promis- 
iug to treat her with a11 the respect due from a hu~band  to a n-ife, 
;~ntl to make hi- childreii treat her ni th  respect, and trusting to  
hi- ~ronlize,  he was induced to nitlidraw her suit a i d  return t o  
hi,+ houae, 17 hich she did in Fcbrnary, 1883. 

4. That, in the lllolith of May, 1883, the defendant, withoutL 
C'WIIW, again coillulencecl to ahuse and nulltreat plaintiff as he 
fbrnwrly did, and Iw contiuuec! this treatment ia the preqence of 
their rhildren; that hc f:ilile:l to provide for her; that he did not 
allow her enough to eat; that he only gave her one cotton dress 
in the war of clothing; that he borrowed onc dollar from her 
and refhsed to pay it hack; that he nould frequently call her 
" old devil" and "old liar," "no account," in the presence of 
their children, and encouraged them to ahuse their mother. 
5. That, bj- reawn of a c h  treatment continued by the defend- 

ant, after plaintiff had abandonerl her wit  for divorce and ali- 
nionj- in February, 1883, aud returned to his home by his pro- 
mise\, plaintiff' was forced b -  such treatmeut to leave defendant's 
hoose again. 

6. That plaintiff iz  al~out fifty year.; of age, in feeble health, 
o\rn,i no property, and io utterly without mean3 to iuhsist upon 
during the prosecution of thi* suit, and to defray the neceisarp 
aud proper expeuse thereof. 

7 .  That clefeudailt ownr about three hundred acres of land, 
a d  that a fair rental value of said land with the stock and imple- 
ments thereon is six hundred dollars per annnm. 

Vpon conderation of the above facts, it is ordered and 
acljudged that the custody of the youngest child be conmitted to 
the plaintiff. I t  is further ordered and adjudged, that the defend- 
ant pay into court, for the use of the plaintiff,,or to the plaintiff, 
the sum of one hundred and hfty dollars per annum pendente lite, 
and that the sum of seventy-five dollars he paid on or before the 
first day of July next, and that the sum of seventy-five dollars 
be paid on or before the first d a , ~  of December next. 



I t  i- f't~rthcr ordered that the clerk of tlie Superior C'onrt of 
12ichnlond county, i-\ue a copj- of thi. jrtdgnaent to 1)c -erved on 
the'clcfe~~tlant, ant1 that if he fail\ to commit tlie care of tlie 
,vonnpe.;t c+ild to the castofly of' the plaintiff; or if he fail. to 
p q  the ~ u m \  a- above ipecifierl, notice -hall ibwe to liim to iliow 
mu-e n h!- he .hall not be attaclictl for cmtempt. 

From thi. judgment the defentlni~t :tpprnlctl, ant1 filed thr 61- 
lowing exception- : 

Tlie defendant, Daniel Imsiter, c.scept+ to the order of' Hi- 
Honor, Judge Ph i l ip ,  allox ing aliniony ant1 anarcling the cny- 
totly of the yo~inge-t c.hiltl of pliiiniiH'niitl tlefendmt to the plain- 
tiff, :and a;-ipn.; a i  error3 in making -nit1 order: 

( I ) .  Th:it tllc fads allege11 in the conip!:lint, after the contlo- 
nation, are not .tated with .rich t l~f i~~i tenr--  ant1 parti~ularity, a+ 
i- required in the petition f i r  a divorce. 

(2)). That the filcti alleged in tlic. colnpl;:ilit, after the contlo- 
mtion, :ire not +nfficient to ob!iteratc the condonation, I\ liicla i- 
alleged in the complaint, ,md to revive the trnnzac>tion- :llleeccl to 
have occurred hrforc the qeparation or co~~donation. 

(:),). That tlie complaint tlvc- not .rate f:wt- dYiiic4ent to elltitle 
the  plaintiff to a tlivorcc. 

(4). That Hi- Honor refi~ietl to find, after h i n g  :&ed by 
clcfeudant, the f h t +  :tllegid in +econcl alle~ltioli  of c~mplaint,  v i ~ .  : 

:r.j to whether thc plaintiff w x -  "n faithiid, dutifnl :rntl obedient 
wife." 

(.j). That Hi-  Honor folmc! a\ a fact, "that plaintiff na.; forced 
by +rich treatnient to leave def+ndeint'- 1ion.e anain ;" nieaninp 
treatment after Ilie contionation, when it 11x1 not I m n  alleged in 
t he  complaint. 

(6). That Hi. Honor foulid a; fi~c+.; niattcrz that are not i11ffi- 

ciently, definitely, awl pxrticulnrly alleged i n  the conl])li~int, 
 to-^^ it : all matter3 alleged 4nce the firit of' May, 1883. 

( 7 ) .  That th,. allegation5 in thc complaint and findingl tli~reon 
by H i ,  Honor, do not entitle tlie p l a i ~ h f f  to :\ divorce or ali- 
mony. 
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This action was brought under subclivision 4 of $1286 of The 
Code, which provides, that a divorce from bed and board may be 
granted when either party "shall offer such iudigi~ities to the 
persou of the other as to render his or her corldition intolerable 
and life burdensome;" and in the action the petition applied for 
alimony, under the provisions of $1291 of The Code, which 
reads, "If  any married woman shall apply to a court for a 
divorce from the bonds of niatrimony, or from bed and board 
with her husband, a i d  shall set forth ill her complaint, such 
facts, which, upon application for alimony, shall be found by the 
judge to be true, and to entitle her to the relief deinailded in the 
complaint, or other proof that she has not sufficient meails 
whereon to subsist during the prosecution of the suit, and to 
defray the necessary a id  proper expense thereof, the judge may 
order the husband to pay her h l d l  alin10ny during the pendency 
of the snit, as shall appear to him *just and proper, having regard 
to the circumstances of the parties." And the act provides, in 
all such cases, i t  shall be adinissible for the husband to be heard 
by affidavit, in reply or answer to the allegations of the complaiut. 
This proviso was added to the original act, Bat. Rev., ch. 37, 
$10, by the Act of 1883. Prior to that act the allegations of 
the complaint were taken to be true for the purpose of alimony, 
and if they were sufficient to warrant the Court to adjudge a 
divorce either fro111 the bonds of matrimony or from "bed and 
boaid," the Court might avard alimony to the petitioner. But 
since that act the husband may, by affidavit or answer, traverse 
the allegation of the complaint, and it is made iilcunibent on the 
Court to find the facts and set them forth in the record. 

This has been done in this case with strict conlplianc*e with the 
act as amended, and His Honor has given his conclusions of law 
upon his findings, to which defendant filed exceptions. 

We are of opinion the exceptions taken by the defendant can- 
not be sustained, and that there is no error i11 the judgment pro- 
nounced by His Honor upou the facts as found. 
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The third and seventh exceptions are to the sufficiency of the 
allegations of the complaint to constitute such a cause of :tction 
as would entitle the plaintiff to the relief demanded. 

The facts set forth in paragraphs one, two, three, four ancl five 
of the findings, we think, are amply sufficient, if they should be 
found to be true by a jury, to entitle the plaintiff to heparation 
from "bed and board," and that being 30, they per se constituted 
sufficient grounds for awarding to the plaintiff alinlouy yendenfe 
Me.  

But the defendant contended, that wen if that be MI, the plain- 
tiff has condoned those cause:, of divorce ; and hi:, firnt and ycc- 
oud exveptions are to the effect, that the fkth alleged in  thecoiu- 
plaint to have occurred afier the c~ndonation, are too indefiaitely 
stated, and are not sufficieni to obliterate the collclo~~ation :ind 
revive the transactio~ls alleged to have wcurretl before the s ep -  
ration. 

The facts occurring after the :,eparation, and the plaintiff's 
retuni to the house of the clefenda~lt in February, 1883, :IS 
alleged in the complaint, and found by the court, arc, that in the 
month of May, 1883, the defendant, uifhoicf cause, again c m l -  

menced to abuse ancl maltreat plaintiff a h  he formerly (lid, and 
he continued this treatment in the prrmlce of' hi+ chiltlrcii ; that 
he failed to provide for her; that he did not allow her enough to 
eat; that he only gave her one cwttoa clresb, ill the way of cloth- 
ing; that he borrowed one dollar from her and ref~~sed to pa>- 
her back; that he would freqnently call her " old devil," " old 
liar," "no account," in the presence of hi< chiltlrcn, and enronr- 
age them to abuse her. 

We  think it is expressed with sufficient clefinitene:,s, that the 
defendant failed to supply the plaintiff with sufficient food a i d  
olothing; that he wed and applied opprobrious epithets to her in 
the presence of his children, and encouraged them to abnse her, 
and these were indignities better calculated than anything short 
of blows, to annoy and wound the feelings of a wife and mother. 
And this presents the main auestion in the case, whether huch 
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The fourth exception wa* to His Hovor'b refusal to find, after 
being askrd by the defendant, "n'hether the plaintiff was a 
faithful, dutiful and obedient wife." Thi* i i  not one of the 
iw~e. ;  which the lam requires to be -nbnlitted to a jury in an 
action for divorce. There T T ~ I * ,  ther~fore, no error in the refusal 
of Hi* Honor to inake a fillding 1113.011 that qnestion. 

The fifth exception wa- to the finding, by His  Honor, of the 
fact that the plaintiff \ra. forced to leare her hushand'- home, hy 
his treatment after the co~~rlonation, without ail allegation in the 
con~plaint to that cffevt. Knt it T Y ~ Y  cxpre--17 alleged in the 
complaint, paragraph 2, that i n  conqnence of his treatment, 
after <he had :~bandomXl her huit fbr divorce and  returned to his 
home, she -\ms forwl  to learc hi4 houie again. 

The exceptioui were all properly di-ailoned and there i.: no 
error. 

The defrildalit mu*t pay the coit- of this Court, and thi* opin- 
ion m w t  he certified to the Superior Cowt of' IZic*hnrold county, 
that the canv ina;v he procaeedcd 15 ith ac~ordinp to thi- opiuion 
and  the law of the land. 

ZITo error. ,IErmetl. 

CHARLES F. M'ARREK T .  HARVEY & FOWT,E. 

1. His Honor in the court below refused to extend the time to  file an answer, 
and signed a judgment, but stated that if an anm-er was filed before 12 o'clock 
a t  night of the last day of the term, he would strike out the judgment. An 
answer was filed before 12 o'clock but the judgment was not stricken out,: 
Held, excusable neglect. 

2. Qucevel' IThether a defendant has ugtil this time to  iile an answer? 

3. The refusal of the judge to extend the time to  file an answer is not rss uiljudi- 
caia in  tbis motion to set aside such judgment for excusable neglect. 

(Stell v. Barhntiz, $6 N .  C.,  727; Simonton r. Lunier, 71 N. C. ,  499 ; Bu%L r. Ebote, 
77 N. C . ,  131 ; Hudgim V. While, 65 N .  C . ,  393 ; cited and approved). 
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MOTIOX to set aside a judgment h e a d  at Fall Term, 1884, of 
REAIJFORT Superior Court, before Graves, Judge. 

On the 27th day of March, 1884, a summons was issued in 
this cause, which was duly served, and a verified complaint was 
filed. 

On the last day of Spring Term, 1884, the cause was called 
upon the summons docket, and the plaintiff aslied for judgment 
or want of an answer, and the defendant asked for further time 

to answer, which was refbed. d judgment for want of an 
answer was thereupon handed to His  Houor to be signed, when 
counsel for the defendant asked if an answer was filed before 1 2  
o'clock at night, if the judgment would not be vacated. H i s  
Honor gave it a* his opinion that it would, and verbally directed 
the clerk, upon the filing of a verified anhwer before 12  o'clock 
at night, to strike out the judgment. The judgment wa.: signed 
and the court adjonrnecl about (lark of the bame day. 

, i t  10:;30 o'clock, 1.. M., the defendant filed a properly verified 
anwver. The judgment at this time was Jgned, but was not on 
the minutes and was not docketed, but subsequently it was docli- 
eted, and the plaintiff was proceeding under it. 

After notice, the defendant moved to set this judgment aside, 
(1) because it was vacated by filing the answer before 12 o'clock ; 
(2) because the answer having been filed before the hour fixed by 
the judge, as well as by law, there could be no judgment for 
want of an answer; and (3)) because of excusable neglect. 

His  Honor refwed to set aside the judgment, and the defend- 
ants appealed. 

~$61'. George H. Brown, Jr., for the plaintiff. 
3.l. George A. Sparr.ou~, for the defendants. 

SMITH, C. J. Here several grounds are assigned in support 
of the nlotion made by defendant, Harvey, to be relieved fkom 
the judgment by default rendered against him at a previous term. 

1. That it was conditional and superseded by the answer after- 
w a d s  filed ; 
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2. That it is irregular; and 
3. That it was the result of surprise and excusable neglect 

under The Code, $274. 
The ruling of the Court is, that the facts do not constitute a 

case of exc'usable neglect, and that the denial of the application 
for an extension of the time for putting in an answer was an 
ncljudication upon the matter involved in the present motion. 

WTe propose to consider the correctness of the ruling in its 
interpretation of the provision of The Code, which, in this sin- 
gle feature, has been a prolific source of litigation, as is shown 
in the numerous cited cases appended to the section. It is 
impractimble to define in general terms and with greater accu- 
racy, the scope and meaning of the words contained in the stat- 
ute, " s r ~ ~ y r k e  or  e.zcusnble neglect," and especially the latter part, 
when referring to the rendition of a judgment, than the words 
themwlvrb import. Hence, the necessity is imposed upon the 
Court of' determining in each presented case, whether the circum- 
htauce* attending it can amount to a surprise, or reasonably excuse 
the neglect, for some neglect is assumed, of the defendant in 
making opposition thereto. 

The series of adjudged cases show the difficulty of running 
the 5eparating line which clistinguishes from others the class in 
which the interposition of the judge is authorized and a discre- 
ti011 reposed in him. While the rulings may not all seem to be 
in harmony with the essential purpose of the act, and perhaps 
not with each other, i t  is our duty in each case to decide upon the 
reasonableness of the excuse offered for the delinquency which 
has led to the adverse adjudication, a ~ i d  as far as possible to put 
our decision within the compass of some comprehensive proposi- 
tion in furtherance of the objects of the enactment. 

We have little hesitancy in placing the present application 
within the cti~cretiona~y power committed to the Court, which 
the judge, holding the neglect not excusable, did not undertake 
to exercise. 
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---a- -- 
WARREN 21. HARVEY & BOWLE. 

Wheu the judgment was prepared and handed to the jndge 
for his signature after his refbsal to enlarge the time for the 
answer, and 011 the last day of the term he was asked by defend- 
ants' counsel if the judgmeut would be vacated and striclien out 
provided a sworn answer was filed before midnight, and an opin- 
ion expressed by His Honor that such would be the effect, and 
i11 such case he directed the clerk to strike out said judgment and 
give notice thereof to the plaintiff and his counsel. The answer 
thus verified was put in at the hour of 1 0 3 0  the same night aud 
the clerk gave the required notice. The j~lrlgment had not theu 
been entered upon the docket. 

I t  is manifest that the defendant relied upon this declaratiou 
a d  may have relaxed his effotts in consequence to put in his 
answer at  an earlier hour. Ere11 assunling it to have been an 
erroneous opinion as to the defendants' rights, was it unreasona- 
ble for him to hare confided in a declaration proceeding from the 
jndge, who was then passing upon the effect of his own act in  
signing the judgment, and can it be inrputed as inexcusable neg- 
lect in the defendaut upon such assurance to suspend the active 
efforts, which might otherwise have been used to put in his 
defence? Undoubtedly this was calculated to mislead, and iudeed 
thib action of the jndge falls little qhort of giviug this further 
time indicated, as hr hati the power to give it, and his belief that 
the law allowed the whole period up to the expiration of the 
term by limitation a d  that it \vaq sufficient may have prevented 
the exercise of his tliscretion in giving it himself. I n  every 
aspect of the caw, the defendants' delay thus brought about must 
he regarded as a ncglect excnsahle and the entry of an absolute 
indgment a surprise. I n  &el/ v. Burham, 86 K. C., 72'7, the 
defendant applied for leare to appeal without giving security, 
under the act of 1873-'74, chap. 60, (Code, sec. 552), and it was 
granted, the judge declaring it ~ ~ o n l d  be sufficient within twenty 
clays thereaftcr for the neceesary affidavit and certificate to be 
filed. The order was made on the last day of the term. The 
appeal was dismissed, because the order was made prematurely, 
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but, on application for a writ of certiomri as a rubstit~ite, this 
court, in reference to the eeect of the erroneous order say: "As 
this ruling dispensed with the necessity of immediate efforts to 
procure the afliclavit, cven if it were practicable, during the labt 
day of' the term, when the cauw was concluded, we think it a 
proper case in which to grant the writ." I f  the neglect to com- 
ply with the provisions of the law, thus misconceived by the pre- 
siding judge, was excusable and entitled the applicant to relief, is 
not a similar misleadi~lg opinion of the judge a sufficient excuse 
under the ~tatotes f i r  the defendauts' neglect? ?Ve do uot see 
any dissiulilarit- in the c a w  unfavorable to the present applica- 
tion. A luisco~~struction which takes a w y  the authority to set 
aside the judgment so that the discretion conferred may not have 
beeu exercised, constitutes an error capable of review and correc- 
tion by appeal. Si?nonton v. Lnnie,., 71  N. C., 498; Bank r. 
Foote, 77 N. C., 131, following 1Zuclgin.s v. White, 66 N. C., 393. 

Again, there is error in the ruling that the present nlotion had 
been beforc decided and the matter had become res adjudicata. 

T l ~ c  former judge refused an extension of the time allowed by 
law for filing an answer, holding that the defendant had until 12 
07clock at night tinder the law to put it in. The denial was of a 
longer time. Within that time the answer was put in ,  aud the 
present  notion is to set a d e  a judgment which the judge sup- 
posed would be set aside by the act of filing before that hour. 
Surely the matter of the present application has not been passed 
on or at least pacsed on adversely to the defendant. 

There was, therefore, error in the ruling that the facts do not 
show "surprise or excusable neglect" withill the inteut of the sta- 
tute, and the application  nus st be re-heard to the end that the 
reasonable discretiol~ confided to the judge iuay be exercised in 
the premises upou the facts as they now appear before us. 

Reversed. 
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REBECCA MORRIS v. JOHN R. MORRIS. 

Costs- Undertaking on Appeal. 

1. The uudertaking for costs, required on appeal, is to secure the costs of the 
appellee ; therefore, the surety is not liable for the appellant's costs, where the 
judgment is reversed. 

2. Each party may be required by the clerk to pay his costs when they are 
incurred. When this is not done, the clerk must look only to the party incur- 
ring them, except when the appellee recovers costs, in which case the suretr 
on the appeal bond is liable. 

(Clerk's Ofice v. Lockmnn, 1 Dev., 146 ; Clerk's C@ce v. Ifi@strlkr.. 67 N .  C . ,  449 : 
,Shepperd v. Bland, 87 3'. C. ,  16.3, cited and approved). 

MOTION by the surety on an luudertaking on appeal to recall 
an execution, heard at Febriiary Term, 1885, of the Snpreme 
Court. 

No counsel for the plaintiff. 
Hessrs. Graham & Rufin, for the defendant. 

MERRIMON, J. The defeudaut appealed fro111 the jtudgmel~t 
of the Superior Court of Orange couuty to this Court. This 
Court decided that there was error, and directed the judgment to 
be reversed in the court below, and gave judgmeut for the costs 
here against the appellee. Thereupon execution issued aud the 
same was returned unsatisfied for lack of property out of which 
to levy the costs. 

The clerk of this Court then issued execution against the 
appellant, the defendant, and his surety in the undertaking for 
costs upon the appeai, for the defendant's own costs. The surety 
comes and suggests that the execution was improrideutly issued 
as to him, because the condition of the undertaliiag upon appeal 
did not embrace the appellant's own costs, but only such costs as 
the appellee might recover in this Court, and he moves that the 
execution as to him be quashed. The Code, $652, requires that 
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the appellant, in appeals to this Court, shall give an undertaking 
with good and sufficient surety in such sum as the Court may 
direct, not exceeding two hundred and fifty dollars, "to the effect 
that the appellaut will pay all costs which may be awarded against 
him on the appeal." 

Seemingly the words "all costs," in the clause of the statute - 
just quoted, are broad enough to embrace any costs in and about 
the appeal, that might, in any case, be awarded against the 
appellant; but they cannot be so interpreted. Regularly and 
strictly, the appellant and the appellee, may each be required to 
pay his costs as and when he incum the same, and if he should 
do  so, then there would be no occasion for a judgment for costs, 
11nless the appellar~t should be cast in his appeal, in which case 
the appellee would be entitled to be reimbursed as to the costs 
he had so expended, and to have judgment for the same. The 
purpose of the undertaking required, is to secure to the appellee 
the costs he may so expend, and the surety in it is, therefore, 
bound only for that cost. 

I t  has long been the practice that the clerk and others entitled 
to costs iadulge the party bound to pay them uutil the action 
shall be determined, and then tax and include them in the final 
judgment, and issue execution therefor. I11 such case, when the 
appellant recovered costs and these could not be collected from 
the appellee, then the appellant was required to pay the costs 
incurred by him, and a proper judgment or order to that end was 
entered, if need be, and execution issued against him for the same, 
but iiot against his surety in the undertaking upou appeal, for the 
reasous already stated. This practice of indulging litigants for 
costs due is not compulsory, but when parties are so indulged 
the clerk and others entitled to costs can only look to the party 
incurring them, except in the case when the appellee recovers 
costs, in which case the security in the undertaking upon appeal 
is boiind. Clerk's Ofice v. Lockman, 1 Dev., 146; Clerk's 
Ofice v. Hu$steller, 67 N. C., 449 ; Sheppnrd w. Bland, 87 N. C., 
163, and numerous cases cited. Tourgee Dig., C. C. P., 717 to 
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721. The execution against the surety, Jamej A. Cheek, was 
improvidently issued, and the n~otion to call in a d  quash the 
same as to him, inust he allowed. A further cxecution as to him 
will uot be issued. 

Motion allomecl. 

G. E. YOUNG et als. v. N. A. JACKSOPU' et als 

Buidence-Registrntion-Probate. 

1. The prorisions in the Acts of 1868-'69, ch. 64, requiring t,he certificate of pro- 
bate by the Probate Judgc of a county, other than the county of reyisl.ration, 
to  be passed on by the Probate Judge of the latter county, is directory only. 
So, where a mortgage on land in Cleveland couutg was proveu before the 
Probate Judge of Mecklenburg and registered in Cleveland without being 
submitt,ed to or passed upon by the Probate Judge of t,he latter county; It was 
held, that the probate was not roid and the mort,gagc admissible in cvidcncc. 

(Holnaes v. Maidtall, 72 N. C., 37 : Rollins v. Henvy, $8 N. C., 34.2 ; hkzev v. Good- 
so%, 89 N. C., 273; cited and approved). 

C~IVIL ACTION tried bcfbre AW~~oRne, Judge, and a jury, at 
Spring Term, 1854, of CLEVELAND Superior Court. 

There was a verdict and judgment for the plaintiffs aud the  
defeudants appealed. 

Messrs. Hoke dl: Hoke, for the plaintiffs. 
Messrs. George E: Bason, McRraye?. & Cobb a i d  Batchelor & 

Devereux, for the defendants. 

MERRIMON, J. I t  appears that a judgment for money obtained 
in the Superior Court of the county of Iredell by Mary C. Bell 
against the defendant N. A. Jackson, was duly docketed in the 
Superior Court of the county of Cleveland on the 16th day of 
December, 1876; that an executiop duly issued upon that judg- 
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ment, and the laud in question, situated i11 the last-named couuty, 
was sold under it on the 7th day of May, 1877, by the sheriff o f  
that county, and the defendant E. A. Morgan became the pur- 
chaser thereof, and took the deed of the sheriff therefor, and 
claimed title to it by virtue of that deed. 

The defendant K. A. Jackson, on the 11th day of October, 
1872, executed to J. and E. B. Stowe his two promissory notes, 
each for $1000, and these, and certain of his other notes, were 
secured by a mortgage, of the same date with them, of the land 
mentioned and described in the sheriff's deed above referred to. 
These notes have uot been paid, and they and the mortgage t~ 
secure them, as to them, were assigned to the defendant, the First 
National Bank of Charlotte, by J. and E. B. Stowve. 

The execution of the mortgage deed was proven befbre the 
judge of probate of the county of Mecklenburg on the 3rd day 
of January, 1873, and his certificate of probate was duly 
attached thcreto, and his official seal was placed thereon. The 
deed and the certificate of probate thereof were not exhibited to, 
the judge of probate of the county of Cleveland, in which the 
land was situated, nor did he adjudge that the deed was duly 
proven, and order the same, with the certificate of probate thereto 
attached, to be registered in that county; but, acting upon the 
certificate of probate mentioned above, the register of deeds of 
the county of Cleveland registered the deed and the certificate 
thereto attached, in that county, on the 8th day of January, 1874. 

The defendant, E. A. Morgan, objected to the admission o f  
the mortgage deed in evidence, insisting that the same had not 
been proven and registered according to law, prior to the docket- 
ing of the judgment under which he purchased aud claimed the 
land. H e  insisted, that it was essential to the validity of the 
registratiou of the mortgage deed, that it and the certificate o f  
the probate judge of Mecklenburg county, should have been 
exhibited to the judge of probate of the county of Cleveland, 
and that he should have adjudged the deed duly proven, and 
ordered it and the certificate of probate attached to it to be reg- 

10 
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istered. The Court overruled the objection and admitted the 
deed in evidence, and the defendant E. A. Morgan excepted. 

These being the facts, the single question presented by the 
record in this appeal to be decided, is, was such registration of 
the deed valid? We think it was. The case of Holrnes v. 
Marshall, 72 N. C., 37, was, in all material respects, like this. 
The elaborate and well-considered opinion of Justice Rodman in 
that case, took into consideration and construed all the statutes in 
respect to the registration of deeds and other instruments requir- 
ing registration, and the proving of them before judges of pro- 
bate, and the Court held that " tllc provision requiring the cer- 
tificate of probate by the probate judge of a county other than 
that of registration, to be passed 011 by the probate judge of the 
county of registration, is directory, and that a registration upon 
a probate which has not been so passed on, is not void." Regu- 
larly, the provision of this statute, requiring deeds and other 
instruments proven before judges of probate in counties other 
thau the county where the land lies, and the other kind of prop- 
erty is situated, and the certificate of probate attached thereto, to 
be exhibited to the judge of probate of the latter county, and 
that he shall adjudge the same to be duly proven and order its 
registration, ought to be observed, but this requiremeut is direc- 
tory only, and not of the essential requisites to registration; its 
purpose seems to be to secure greater, not essential, certainty as 
to the probate, a id  an orderly memorial of it in the county 
where the property conveyed is situated. The important thing 
required, with a view to registration, is, that the deed or other 
instrument requiring registratiou shall be proven before n tribu- 
nal or officer authorized by law to take and certify the probate. 

The purpose of registration is to give authoritative public 
notice of deeds and ather writings required by law to be regis- 
tered, and their purpose, as expressed in them, to perpetuate then1 
as evidence, and to make them prima facie evidence in all actions, 
proceedings and matters wherein they rnay be pertinent. The 
probate is not C O I ~ C ~ I I S ~ V ~ ,  except as to notitx of the instrument, 
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and its purpose as expressed in it, when duly registered; it is an 
ex parte ascertainment, by aauthority by law, that the instrument 
registered is authentic and to be so treated by all persons affected 
hj- it, until in some proper way the contrary is made to appear. 
Now, when the instrument is proven, and the probate is certified 
as prescribed by  la^, and it is registered in the proper county, 
the  essential purpose of registration and the lam is served, and 
this is sufficient, notwithstanding some of the non-essential, yet 
helpful form9 to be observed between the probate and registra- 
tion of the instrunlent, have been omitted. The Legislature cer- 
tainly has power to make forms essential, but unless it shall do 
so in plain terms, the failure to observe them, especiallp where 
they appear from their nature or terms to be directory, d l  not 
be allowed to defeat the chief purpose of a salutary statute. And 
so a statute requiring that the judge of the court should sign 
every judgment granted by him, has been held to be directory, 
and that a judgment that the judge failed to sign was not void. 
Rollias v. Henry, 78 S. C., 342; Keener v. Goodson, 89 PI'. C., 
273. 

I t  was insisted on the argument for the appellant, that taking 
Holmes v. ,7farehnll, supra, to have been properly decided, it 
applied to a deed conveying only personal property, and it could 
not apply to the probate of deeds conveying real property, aiid 
that the learned judge who delivered the opinion in that case 
inadvertently omitted to c o n d e r  the statute. (Acts 1868-'69, 
chapter 64.) W e  do not think -0. I t  is not probable that so able 
a judge, and the whole Court, failed to see the statute 'eferred 
t o  ; but, be that as it may, the decision was put upon broad 
ground, and the scope of the mzoning, aiid the opinion, embraced 
deedb conveying both real a i d  personal property; indeed, the 
statute inentioned as having been brought forward in Battle's 
Revisal, chapter 35, enlbraced both kinds of property. The 
statute subsequent in date (Acts 1868-'69, chapter 277, section 
15,) to that above referred to, seems to have been intended to 
supersede the latter ; it regulated the general subject as to both 
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real and personal property. But if the statute relied upon b y  
the appellant's counsel, stood alone, the same reasoning and 
authorities would apply to it as were applied to the statute cer- 
tainly construed. 

The case cited was decided in 1875. It has been treated as a 
proper construction of the statute in question, and, as thus con- 
strued, it has been acted upon, no doubt, in many cases. To dis- 
turb it, would unsettle titles and give rise to much confusion and 
injustice. We cannot think of doing so. 

The registration of the deed in question was sufficient. 
The judgment nlust be affirmed. 
No error. Affirmed. 

ISAAC SHERNER, et als. v. AQUILLA SPEAR, e t  als. 

Frccud-Par Delictum. 

1. Where the jury found that the defendant administrator had, in another action 
in which he was plaintiff, fraudulentlj suffered a judgment to  be entered, by 
which the estate of his intestate was cheated; it was held, that a motion 
would not be allowed to  reinstate said action and set aside fraudulent judg- 
ment. 

2. Courts of justice will no1 aid a party to a fraudulent transaction to force h i s  
confederates in fraud to  account. 

(Turner  v. Eford, 5 Jones Eq., 106; Yinckston v. Brown, 3 Jones Eq., 494, cited 
and approved). 

This was a CIVIL ACTION tried before Gilmer, Judge, and a jury, 
at Spring Term, 1884, of YADKIN Superior Court, 

The defendants appealed. 
The facts appear in the opi~ion. 

B&ws. Watson & Glenn and Clement & Gaither, for plain- 
tiffs. 

,Vessrs. Coke & Willianzson, for defendants. 
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MERRIMOK, J. The plaintiffs are the next of kin of John 
Williams, who died intestate, in the county of Yadkin, in 1863. 
W. W. Long was duly appointed his administrator, and W. J. 
Cornelius and S. T. Spear were the sureties to his bond as such 
.administrator. 

Afterwards, W. W. Loag, the administrator, died without 
having con~pleted the administration of the estate in his hands, 
and Aqnilla Spear was duly appointed, in 1875, administrator 
de bonis non of the estate of John Williams, deceased, and gave 
his bond in that respect with James Spear and others as sureties 
thereto. 

Afterwards, Aquilla Spear, administrator de bonk non, brought 
his action in the Superior Court of Yadkin county against T. 
Long, administrator of W. W. Long, above named, and the 
sureties to his bond as administrator of John Williams. I n  that 
action he alleged in his complaint that W. W. Long, as adminis- 
trator, i u  his life-tirne, and the sureties to his bond, mere liable to 
account to him for a note belonging to the estate of his intestate 
against Thomas Williams; likewise for another note against 
Uriah Glenn, ancl he demanded judgment for an account and 
settlement of the estate of his intestate in the hands of' W. W. 
Long, administmtor. This action 1vas detern~ined at the Fall 
Term of 1878 of' the court mentioned, and the plaintiff obtained 
a judgment for the sum of $29.52. 

The plaintiffs in their complaint allege that judgment ought 
to have been obtained in that action for a much larger sun,  and 
would have been but for the fiaud and collusion of the plaintiff 
therein, Aquilla Spear, administrator cle bonis non, and the defend- 
ants therein, T, Long, administrator of W. W. Long, and W. J. 
Cornelius, surety to the administration bond of W. W. Long. 
They allege that the judgment obtained was procured by the 
fraudulent concert of the plaintiffs and the defendants in the 
action; and they demand judgment, that the judgment men- 
tioned above be declared fraudulent and void, ancl for an account 
and settlement of the estate in the hands of Aquilla Spear, 
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administrator de bonis non of John Williams, deceased, and of 
the estate of Johu Williams, deceased, renlaining in the hands of 
T. Long, administrator of W. W. Long, administrator of John 
Williams, and judgment against the parties defendant according 
to their several,liabilities, includiug y. J. Cornelius, surety to, 
the bond of W. W. Long, administrator. 

The court submitted to the jury the following issue, to which 
they responded in the affirniative : "Was the juclgnlent rendered 
by his Honor, J. F. Graves, at Fall Term, 1878, of the Superior 
Court of Yadkin county, in the suit there pending in said court 
in which A. Spear, administrator de bonis non of John Williams, 
deceased, was plaintiff, W. J. Cornelius and T. Long, adminis- 
trators of W. W. Long, deceased, were defendants, procured by 
the fraudulent agreement, contrivance or collusion of the plain- 
ti& in said suit and the defenclants, or either of them?" 

The court intiinatecl upon receiving the verdict of the jury 
that he would render judgment for the plaintiffs according to the 
prayer in the complaint. Thereupon the defendant Aquilla 
Spear, administrator de bouis ~zon, moved that he be allowed to. 
bring forward and reinstate apon the docket the action men- 
tioned in the issue submitted to the jury, and for an order direcb 
ing an account of the administration of the estate of his intestate 
in  the hands of W. W. Long, administrator of John Williams, 
his intestate, and for judgment for such sum as might be ascer- 
tained to be due to him from the former administrator of his 
intestate. The court denied the motion, and the defendant 
Aquilla Spear excepted. 

The court very properly denied the motion of the appellant, 
The action, he proposed to bring forward upon the docket, re-open 
and try, had been determined, and if it had been a fair and honest 
one, the judgment in it could not be disturbed, except for just 
cause and in a proper way at the instance of some person entitled. 
to move in, or in respect to it. I f  the judgment in it were dis- 
honest and fraudulent, as it appears to have been, then, innocent 
parties aggrieved by it, as the plaintiffs in this action, might by 
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a proper action have it declared aud adjudged fraudulent a id  
void, and then it would remain a dishonored and useless wreck, 
and harmless except as to the parties participating in the fraud. 

Moreover, it was not germane to, and had no proper hearing 
upon the conduct a d  determination of this action; it was distinct 
from, and foreign to the latter, except that the fraudulent judg- 
ment in it may have created occasion for, and given rise to the 
present one. 

 beside,^, the jury have found by their 1-erdict that the appel- 
lant, who war plaintiff in the action referred to, participated 
actively with the defendants therein in the collusion and fraud, 
by which the dishonest judgment was obtained. The cowt will 
not help him now to turn upon his confederates in f r : d  and (.all 
them to account and thus extricate himself from ei~lbar~assmc~lts 
he bronght upon himielf. The law will not aid one of the par- 
ties to a fraud as against another; it leaves then1 all, each towards 
the other, in that plight and condition they devised and contrived 
for themselves. 

The appellant having destroyed the integrity of' his action, 
must accept the judgment therein with all its badness and its ill 
consequences to himself. I n  ppari delicto, potior a t  conditio 
dgendentis. Turner v. Bford, 5 Jones Ey., 106; Pimkston v. 
Broum, 3 Jones Eq., 491. 

There is no error in the refusal of the court to graut the 
motion of the appellant. Let this opinion be certified to the 
Superior Conrt according to law. 

No error. iiffirn~etl. 
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J .  J. MOTT v.  JOHN A .  RAMBAY. 

Ei~itJ~ncae-Rejkee's L!ote-O$;ciul Documents. 

1. The minule in writing of the evidence of a witness examined before a referee, 
is not admiosible in evidence on the trial of an issue before a jury in the same 
cause. 

2. Papers purportinq to be exemplifications from the Treasury Department of the 
United States, but which were not authenticated in any manner whatever. 
caunot be admitted in evidence. 

3. Even if such papers had been admitted as evidence before the referee, this does 
not make them eviJence in a trial before a jury, unless by consent. 

This was a ~ I V I I ,  A ~ T I O X  tried at Spring Term, 1883, of ROW- 
AN Superior Court, before Gruves, ,Jttdge. 

There was a verdict and ,judgment for the plaintiff, and the 
defei~dant appealed. 

Jfessrs. Amz/iell cY. i l ~ m j i e l c l  and Kerr C'raige, for the plaintiff. 
Jfwsrs. J. W. Hinsdnle and Walter CrIurk, for the defendaxt. 

MEI'LRIMOS, J .  I n  this case it was referred to a referee, the 
defendant o$&l~g, to take and state and report an account of 
frequent and complicated iuoney transactions between the plain- 
tiff and defendant. Before the conling in of the report of the 
referee, the Court submitted to the jury an h u e  of fact. 

011 the trial of this issne, the plaintiff offered in evidence a 
minute in writing of the testimony of a witness examinecl before 
the referee. To this the defendant objected. The Court over- 
ruled the objection and the defendant excepted. We think the 
exception must be sustained. The minute of the testinlony was 
not a deposition in the sense of the statute providing for the taking 
of depositions to be read as evidence on trials in the courts, in the 
cases allowed by law, nor is there any statute or general principle 
of law that makes such minutes evidence on such trials. Referees 
arc required generally to note and report the evidence received by 



FEBRUARY TERM, 1885. 153 

them in matters referred to them, but this is matter of practice, 
and it is required with a view to a review by the Court of their 
finding of facts in some cases, and in others, to enable the Court to 
decide upon exceptions that may be made to the report. The loose, 
sometimes careless and imperfect, minutes of the testimony of a 
witness taken by a referee mould give the jury a very unsatis- 
factory account of what he really testified to before him. Unless 
by consent, such minutes are not competent as evidence in jury 
trials. 

I t  may be said, that the objecting party was present and cross- 
examined the witness before the referee, and so he may have 
done, but not with the view to take his deposition ; he examined 
him only for the purpose of the reference and before a tribunal 
very different from a jury. 

There is neither statute, ilor priwiple, nor practice that warrants 
the admission of such minutes as evidence in jury trials. 

The case settled upon appeal for this Court, states that, "the 
plaintiff offered in evidence certain paper-writings, as and for 
exemplifications from the Treasury Department of the United 
States, copies of which are hereto appended, marked B., C. and 
D., as part of this case." 

The defendant objected to the admission in evidence of these 
paper-writings. The court overruled the objection, and the 
defendant excepted. 

We have not been favored with an argument in favor of the 
appellee, and, unaided by counsel, we are m-holly mable to discover 
any, the slightest, au the~~t ica t io~~ of the papers thus objected to. 
We find upon a careful examination of them, that they purport 
to be copies of correspondence between officers of the Treasury 
Department of the United States in respect to parts of the Inter- 
nal Revenue Service in this State. They embody facts that may 
be very material on the trial of the cause; but they are not 
authenticated at all; they simply purport to be copies of official 
correspondence wholy unauthenticated. I t  does not appear from 
the record before us, that they were in evidence before the referee ; 
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but, if they were, this did not make them competent on the trial 
of the issue of fact, submitted to the jury, unless by consent of 
parties. 

No question seems to have been made as to the competency of 
the paper-writings as evidence, if they had been properly authen- 
ticated, and we express no opinion in that respect. As they 
appear to US, they were not authenticated at all, and the excep- 
tion must be sustained. 

The appellant is plainly entitled to a weni~*e de novo and we so 
adjudge. Let this opinion be certified to the Superior Conrt 
avcorcting to Inw. 

Venire de novo. 

DAVID KINCAID v. R.  C .  GRAHAM. 

Costs. 

On s trial before a justice, the defendant claimed a credit of $,50 on the note sued 
on, which still left a balance due the plaintiff, and which the justice decided 
against him. On appeal to the Superior Court, this credit bei .g the only mat- 
ter in dispute, it was found by the jury in favor. of the defendant ; Held, that  
the defendant is liable for the costs in the Superior Court. 

CIVIL ACTION tried on appeal from a justice of the peace 
before iWeKoy, Judge, and a jury at Fall Term, 1884, of LIX- 
COLN Superior Court. 

The defendant appealed. 

Mes.cirs. George F. Bason. and Hoke & Hoke, for plaintiff. 
M9.. W. P. Bynwm, for defendant. 

ASHE, J. This action was instituted before a justice of the peace 
on the 15th day of January, 1883, and tried before him. The 
plaintiff, before the justice, declared upcin a note for one hundred 
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dollars, dated February 16th, 1881, due ten months after date, and 
signed by one W. Prim as principal, and the defendant as his surety. 
Defendant claimed before the justice, that the said note was sub- 
ject to a credit of fifty dollars which had not been paid thereon. 

On the trial, the justice disallowed the credit of fifty dollars, 
and rendered judgment in behalf of the plaintiff for the amount 
of the note with interest and costs. 

From that judgment the defendant appealed to the Superior 
Court. 

I n  the Superior Court, after several continuances, the case was 
brought to trial upon the following issue : "Was the fifty dol- 
lars paid upon the note declared on." 

I t  was admitted that fifty dollars mas paid to the plaintiff; 
that at the time it was paid to him he held two notes, the one 
declared on in this action, and another for an amount more than 
fifty dollars, against Priin alone; and that the credit of fifty 
dollar5 was placed upon the latter note. I t  was further admit- 
ted that R. C. Graham was at the time of the trial and had been 
during the time elapsing from the date of the note sued on, 
entirely solvent. The jury found the issue in the affirmative. 
The court pronounced judgment in behalf of the plaintiff' for 
the ainouiit of the note, with interest, after deducting the credit, 
and for his costs. From which judgment the defendant appealed, 
excepting only to so much of the judgment as awarded costs to 
the plaintiff, so that the only question for our deteimination is, 
did His Honor conznlit error in giving judgment against the 
defendant for costs? We concar with the correctness of His 
Honor as to the costs of the action in the Superior Court. I t  is 
provided by section 542 of The Code that "after an appeal from 
the judgment of a justice of the peace shall be filed with the 
Clerk of the Superior Court, the costs in all subsequent stages 
shall be as herein provided for action originally brought to the 
Superior Court;" and by section 540 it is provided that on an 
appeal from a justice of the peace to the Superior Co~irt, if the 
appellant shall recover judgment in the appellate court he shall 
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recover the costs of that court and those he ought to have recov- 
ered below, had the judgment of the court been correct. 

As we are of the opinion there was no error in the judgment 
of the Superior Court in awarding costs to the plaintiff, it is 
needless to consider the point raised by the plaintiff, whether 
this Court will entertain an appeal where nothing but the ques- 
tion of costs is involved. 

There is no error. The jndgment of the Superior Court is 
affirmed. 

No error. Affirmed. 

C. B. WRIGHT et als. Y. THE CITY OF WILMINGTON. 

Municipal Corporations-Liabilit!~ for Negligence. 

1. A municipal corporation, which has the right under its charter to perform cer- 
tain work, is not liable for any damages which may accrue to an individual 
from doing the work, provided it is done with ordinary skill and caution. 

2. A muuicipal corporation, in preparing side drains to its streets for carrying off 
rain water, is not required to provide against such extraordinary and exces- 
8ive rains as could not he laasnuably foreseen. So. when the plaintiffs sued 
for damages for fiooding their cellar, caused by the gutters not being of SUE- 
cient capacity to carry off the water, and it appeared that they had for five 
years been sufficient, and only failed on this one occasion, it was error in the 
court below not to submit this view of the case to the jury. 

(Menres v. Wilminqto~z, 9 Ired., 73; Bunch v. Edenton, 90 N. C., 431; cited and 
approved). 

CIVIL ACTIOS tried at December Term, 1884, of the Superior 
Court of NEW HAXOVER county, before Avery, Judge, and a 
jury. 

Verdict and judgment for the plaintiffs, and appeal by the 
defendant. , 

The facts appear in the opinion. 

Mr. C. M. Xted~~l,sarr, for the plaintiffs. 
Mr. J. D. Bellarny, J?., for the defendant. 
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SMITH, C. J. The corporate authorities of \Tilinington, with 
a view to the improvement of one of the street9 of the citp, 
known as Nutt street, and for the greater coilvenience of such as 
should have occa*ion for its use, caused it to be raised a i d  graded, 
without, as the plaintiff- allege and the jury find, opening suffi- 
cient side gutters or clrains to convey away the superabundant 
waters produced by :I heavy rain-fall, aucl protect the adjoining 
proprietors from an overflow. The plaintiff? on ned and operated 
a steam mill fix griocling grain on one side of the street, ~vhich, 
by the rearoil of the filling up the street, left the floor of the inill 
eighteen inches below the level of the middle and highest point 
in it. I n  consequence of the want of an adequate channel to 
carry off the superabuildant rain-water that descended in July, 
1881, five years after the work done on the itreet, it overflowed 
and passed into a room of the mill, wherein was wheat and other 
grain, doing the damage for which redrev is .ought in the pres- 
ent action. 

I t  was conceded at the trial that the plaintiffs could have pre- 
vented the overflow and coiiseq~~ent injury by erecting a barrier 
across the two doors of the niill, through n hich the water entered, 
at  an expense of ten dollars; but such a barrier mould have sub- 
jected the plaintiff< to serious iilcoilveniences in conveying articlcc; 
into the mill. I f  the floor of the lower room had been raiyed to 
the street-leve!, it ~ ~ o u l c l  not admit of a per3on standing upright, 
and the lorn pitch wonid hare interfered with its use; while if 
the floor a i d  htreet mere brought to the qanle level, unles. such 
harrier had also been conztructed, the influx of the n ater would not 
haye been arrested. I t  was also admitted that a gutter or drain 
could have been made by the n-orbmen on the btreet of snfficient 
capacity to carry off the qurface-water after a heavy rain-fall 
without injury to the mill in its conclitioil when the street was 
raised. The damage., if ally iucurred, were, by consent, fixed at 
$250. 

r 7 l ~ o  ibsueq were submitted to the jury az ii~volviiig the facts 
upon which the re-ponqibility of the citp for the injury zu+tained 
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by the plaintiffs is supposed to depend, to each of which an 
affirmative response was returned. 

(1.) Was there, in 1876, in front of the plaintiff's n d l  a sewer 
or drain sufficient to carry off all surface water after a heavy fall 
of rain, and was said sewer or drain rendered incapable of car- 
rying off the surface water, by want of skill on the part of defend- 
ant's servants in grading Nutt street, after a heavy fall of rain? 

(2.) Were plaintiffs damaged in July, 1881, by having their 
mill flooded with surface water after a heavy rain, which said 
sewer or drain could not carry off by reason of the want of skill 
in its construction? 

The findings of fact contrast the capability of the gutter or 
drain in the former condition of the street, with the capability 
of that in its raised condition afier the repairs, to convey away 
without damage to the nlill the superabundant water produced by 
a heavy rain-full and the negligence is imputed in the illsufficiency 
of the latter under such circumstances to prevent the overflow. 
I f  the street mas so low as to require the raising and rounding 
of its bed, as must be supposed, to have caused the necessity of 
the work, and below the level of the ground whereon the mill 
stood, the street itself mould obviously become a drain and secure 
the mill from damage, while it is manifest the elevation of the 
street, n~ostly in the middle, would turn all the desceilding waters 
into the side-gutters and require them to be of larger size and 
capacity to remove the water rapidly, and prevent the accumula- 
tion aud overflow. This was not therefore necessarily a test of 
the presence or want of skill in the manner of lnaking the im- 
provement, nor is it made so by introducing the qualifying words 
"want of skill 011 the part of the defendant's servants" in grad- 
ing the street. The facts to which we have adverted are estab- 
lished by the verdict ; but whether they show such want of skill 
or negligence in the constructed work as to impose a liability 
upon the municipal body, for the remote consequences, is matter 
of lam to be determil~ed by the Court upon the facts so found. 
Do these facts show negligence ? The work was done in 1876 
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and the injury occurred five years later, during which interme- 
diate interval, it does not appear that the existing mode of drain- 
age failed to remove all the water at each rain-fall, with sufficient 
rapidity to secure the plaintiff's mill from any inflow, however 
copiously the rain may have descended at any time. Nor is it 
shown that the plaintiffs, apprehensive of injury from this cause, 
ever made complaint to the corporate authorities, of the inade- 
quate provisions for drainage, or took themselves any precautions 
to guard against the possible results thereof. 

It is apparent that the single rain-fall which occasioned the 

I damage must have been unusually abundant, while in the issue 
i t  is designated as a " heavy rain," merely, and not to have been 
anticipated. A heavy rain is not an unusual occurrence, and it 
is but reasonable to require provision to be made for such. How 
abundant it was in July, 1881, can only be inferred from it being 
the only one from which any damage is alleged to have occurred 
during several years after the work on the street had been done. 

The question then is, whether upon the findings that the water 
had always previously been removecl by the gutters in the street, 
and those in the street after the elevation and grade had proved 
insufficient on one occasion of a heavy rain-fidl to protect the 
plaintiff's mill from inundation, implies negligence in the work 
&w which the defendant is answerable. We are not prepared to 
sustain the affirmative of the involved proposition, nor to hold 
the municipal authorities while exercising their official functions 
for the public advantage to so rigid a rule of acco~mtability for 
an  individual injury that may have incidentally followed, nor are 
we disposed to go beyond the ruling made in Meares v. C h -  
missionem of IVilmington, 9 Ired., 73. 

I n  this case the street was lowered, in doing which the exca- 
vations near the plaintiff's wall, left standing after the fire on an 
adjoining lot, were snch as to undermine it and cause it to 
fall. The negligence imputed mas in removing the supporting 
soil without making some provisioil in ith stead. The authori- 
tieb bearing ~ ~ p o n  the subject of municipal responsibility for 
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injuries occasioned in the performance of public duty under 
power conferred, mere examined in an exhaustive discussion of  
the late Chief Justice. I n  answer to the argument against such 
liability made by distinguished counsel who represented the 
defendant, the Court declare that this is correct, "provided the 
work is done in a proper mame/.," and qualifies the general rule 
thus : "The grant to do the work necessarily implies a condi- 
tion that the work is done in a .skilful and proper manner so that 
if the work be not done with ordinary skill and caution the cor- 
poration has not acted in pursuance of the power vested in it; its 
act is not lawful but is wrongful; and the damage snstainecl by 
an individual is dammm. et injuria, for which an action will lie." 

The contrary doctrine is laid down by an eminent writer in 
these words : "%-hen the power is not exceeded, there is no lia- 
bility to an adjacent owner for grading the whole width and so 
close to his line as to came his earth 09- fences and other improve- 
ments to fall, and the corporation is not bound to fur~~ish  sup 
ports or build a wall to protect it. The abutting owner has as 
against a city no right to the lateral support of the soil of the 
street, and can acquire none from prescription or lapse of time." 
2 Dill., Nun. Gorp., (3d Ed.), $991. 

I n  the note, citing the adjudged cases which support the text, 
reference is made to Meares v. Commissioners, supm, and the 
ground upon which the decision rests, of which the author says: 
"But it seems difficult judicially to sustain this iutermediate 
ground, however just in its results.'' 

The test of corporate liability in such cases is the manner in 
which the work is done, and it is not incurred when the work is 
"done with ordinary skill and caution," in the words of the 
Court. The caving in of the walls in that case was the direct 
and obvious result of the, reinoval of the supporting soil, the 
danger of which must have been foreseen and should have been 
provided against. There was clear negligence in this indifTerence 
to the plaintiff's interests, and for this the corporatiou was made 
liable. We do not propose to depart from this ruling nor impair 
the force of the decision as a precedent to guide in similar cases. 
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But the overflow from a heavy rain-fall, by wliicl~ the plaintiff 
suflered, may not have been so readily foreseen, and the &fee& 
condition in which the street was left to nieet an unwual clemaild 
fir enlarged facilities iii- the prompt (wrying off' of the water, 
was not so obvious, and does not necessarily inildy thc abhence of 
the "ordinary skill a d  caution" conhtituting the neg1igenc.e 
essential to responsibility. NTe hare no evidence of tlie exte~lt 
of the rain-fall which occasioned the injury, and i t  niay have 
been so excessive that any reaqonable precautions for carrying 
away the water would not have beeu atlequatc at the time. 

A11 that can be rpquired or expected of tlie corporation, is to 
causc the streets so to be made, and wit11 ~ u f h i e n t  d e  draim, a s  
to remove, without injury to adjacent h t ~ ,  buch .m-fkce-\rater as 
fkom cxpcrience and knowlcclge of the past, niay he reawliably 
anticipated to fill and may be provided for ; but the corporation 
is not required to provide agaiust i.uch estmort1in:~ry aiid excer- 
sive raims as could not be reasonably fbre..ecn and provided 
against. 

This ought to he, and in our opinioil is, the measure of corpo- 
rate liability. And so in the recent cnsc of BLII~CJL V. Ecle?zton, 
90 N. C., 431, it is said that '(if, in the exercise of dikcretionary 
powers, through neglect or want of p o p e i s  care and skill on the 
part of its agents and workmen, injury is clone to any individual 
in his person or property, au action will lie in favor of the party 
injured against the corporation for damages for such injnry." 

The rain-fall in July, 1881, may have been so excessive and unu- 
sual as not to imply ii want of that reasonable precaution required 
in guarding against its effects, and the instrnction ought to have 
presented the case in this aspect, with the proper limitatio~ls of 
the rule, and the jury not left to predicate a want of skill and 
care upon the simple fact of the insufficiency of the drainage, i f  
the abundance of water was beyond all reasonable anticipations 
based upon full information and experience of former rains, 
There would be no culpability exposing the corporation to a suit, 
for damages, where it has done all that a prudent and careful 
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person could be expected to do for his own protection against 
such an unforeseen contingency. 

For these reasons we think the matter should go before another 
jury, that the law niay be properly explained and applied to the 
facts as developed. 

There is error. This will be certified, that the verdict may be 
set aside and a venire de novo awarded. 

T70.nire de novo. 

JOHN A. ARNOLD v. L. E. E8TIS and &fe. 

Issues-Homestead-Execution ~S'ale-Fraudulent (!onveyance- 
Consideration. 

1. The issues arising on the pleadings must he eliminated and submitted to the 
jury. 

2. It is the duty of the sheriff, when ~e l l ing  land under execution, to  lay off the 
homestead, even when the execution is issued upon a judgment for an old 
debt, to which the homestead does not apply. 

3. When the sheriff sells laud to which the homestead does apply without assign- 
ing it, it seems that the sale is void. 

4. The debtor is entitled to his homestead, where judgment is rendered on a note 
given since the passaqe of the homestead laws, but for an indebtedness con- 
tracted prior to that time. 

5. It s m s ,  that he is so entitled, when judgment is rendered on an account some 
of the items of which were contracted prior, and some subsequent to the 
passage of the homestead law. 

6. Creditors cannot sell land fraudulently conveyed, without having the home- 
stead assigned to the fraudulent donor-for by the conveyance of the home- 
stead, the creditor has not been obstructed in his remedy. 

7. Where a father in view of the intended marriage of his daughtermakes a deed 
to  her and her intended husband for a tract of land, as an inducement to the 
marriage; Held, a valuable consideration. 

4iKebane v. Layton, 89 N. C., 396; Wilson v. Patton, 87 N. C., 318; Cable v. Hardin, 
67 N. C., 47'2: C'rummen v. Bennet, 68N. C., 494; Duuall v. RoZIQZS, 71 N. C., 
218, and Gmter v. IIardie. 75 N. C., 460, cited and approved). 



FEBRUARY TERM, 1885. 163 

ACTION for the recovery of land, tried at Spring Term, 1884, 
of GRANVILLE Superior Court, before JfcKoy, Judge, and a 
jury. 

There was a verdict and judgment for the defendant, and the 
plaintiff appealed. 

Mr. J. H. Flemming, for the plaintiff. 
Messrs. R. W. Winston, Fqsller dl. Snow and E. C. Smith, for 

the defendant. 

SMITH, C. J. The land in controversy fornlerly belonged to 
Chesley Arnold, the father of the plaintiff and fenze defendant, 
under whom both parties uildertake to derive title. 

On August loth, 1874, Cheslep Arnold executed a deed con- 
veying the land to the defendants for the recited ((consideration 
of his natural love and affection for the said Nancy H. Estis, his 
daughter, and in consideration of marriage between the said 
Lmas E. Estis and his said daughter," accompanying which the 
said Lucas E., as a further consideration of the con~eyance, not 
expressed in the deed, entered into a bond to the said Chesley, 
wherein he covenants under the penal sum of five hundred dol- 
lars "to maintain, support a d  administer to the wants and neces- 
&ties of the said Chesley during his life." The evidence of this 
undertaking was a copy from the registry, to the adrriission of 
which objection was taken and overruled. 

Chesley Arnold afterwards, on October 6th) 1880, confessed 
judgment to the plaintifl hefore the Superior Court clerk for 
fourteen hundred and five dollars and six cents, the balance of 
an accnunt rendered, containing charges dnring the intervening 
years fkom 1854 to 1872, inclusive, the correctness of which he 
verifies by oath and superadds: '(1 hereby pronlise and bind 
myself to pay to the said John A. Arnold the said balance of 
fourteen hundred and five dollars and six cents with interest 

1 thereon from January lst, 1880. Witness my hand aud seal, 
this the 17th day of September, 1880. 

his 
CHESLEY X ARNOLD. 

WITNESS : W. F. BYRD. mark. 
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On this judglnent execution iswcd, under which the sheriff 
sold and conveyed to the plainti% on January 4th, 1881, "all 
the right, title and interest of wid Chesley Arnold," in said lands. 
for the price of six hundred and scvcnty-five dollars. This con- 
stitutes the evidence offered of the plaintig's title. 

The other testimony in the cause has reference to the validity 
of the debt reduced to jndgmect by confe+siou and the bona.fides. 
of the measures elnployed to reach the land, and in our view of 
the matter i 5  not material in its bearing upon the controver~y. 

The plaintiff asketl an inqtruction that if the jury shorild find 
from the eviclence that the paper-writing signed and sealed ( the  
scal not appearing) by Che4cy Arnold and annexed to the account 
upon ahich the jadgnient mas confessed, was an acknowledgment. 
of a subsisting Bontr. Jide tlebt, a part of which had been con- 
tracted prior to the year 1868, and that the plaintiff acquired h i s  
title oncler a tleed from the sheriff' selling under execution issued 
011 such judgmrnt, t ha t  the plaintify is entitled to recover. T h i s  
was rcfused. This iz another iustwnce in wllich the matters in 
controversy, as they appear in the pleadings are tried without t h e  
preparation and submission of i-sues elinlii~ated therefrom to the  
jury as is required by T h e  Code, see. 395, and which constitntes 
a distiuguishing element in our present mode of practice; and we  
repeat, what has been said in a previous case determined a t  th is  
term, that this statute must be observed in the future. 

The instruction proposed groups the several facts upon which 
counscl assumes to defend the plaintiff's right of action, and 
demands that the judge shall commit to the jury the finding o f  
the right of recovery; whereas this is matter of law to be applied 
to the facts when they shall be ascertained by the verdict. 

I t  is essential, as far as practicable, in administering the law in 
civil suits under the iresent system, that thc respective functions 
of the jury be kept separate, as The Code contemplates. 

There was no homestead or exemption laid off by the sheriff at 
his sale, but he undertakes to dispose of all the debtor's estate in 
the land, as if there had been no previous conveyance to the 
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defendant?, :lnd the denied instruction ib based npon the propo-i- 
tion that  no exemptio:~ can prevail against the debt or an? part 
of i t ;  hecause there are item- entering into the agqregat~  which 
were contracted before the home-tcml right had any esisteuce in 
the  couhtut ion  ; and, filrther, that the deed to the clefe~lclants i- 
voluntary and inoperati\ e against the gale uncler execl~tion. 

O u r  fir3t inquiry, then, is af to the egect of the qheriii"s s d e  
and deed, in pa.sing the lam1 a- against the clefenclan~., a~quniing 
the deed to the latter to be a donation merely. 

T h e  land sold at the execution <ale for but $675, ~ h i c l i  >unl, 
ace~pterl  as the mwsure of its vahw in the abtence of other e 4 -  
mates, fills below the n~axinium value of esemptcd real eitate 
allowe,l the clebtor, I f  the  jndgunc)nt he regardctl a. s u i m d i ~ ~ a t e  
to the constitutional provi-i011, as are debt5 contl-acted iince it 
went into operation, it ic iilanifccit the debt01 hacl no real eqtatc 
acceGble to final proces, as it va.; all eoverecl by the excnlption. 
&,, 011 the otlier hxurl, it w n l d  have lueeu a u-el+, and unmean- 
ing form to lay off the exemption if the jndgilient i-. paramowit 
to it, since all the land is inwfficient to di-cliarge tllc juclgi~ent 
and nolie modcl be left to the del)tor. 

Still, without regard to resnlt., the itatntory i l ~ j ~ ~ o c t i o n  ought 
to  be obbtrrved, so that the cle!)tor may retain :igain.t all his debts. 
so much as may not be ne~ded  of his real eqtate to meet his para- 
azolmt liabilitiei, and to the fill1 vallle of the al lo~~anci . ,  against 
subsequent and suhor&nate lialditicq illcurred. 

I n  Xebane v. Layton, 8'3 S. C., 396, it i.i in emphatic ternl- 
dedared,  that "a sale n-ithout 1a:riug off the 11ome-teacl, mleqs in 
case of the several exceptions ~nentionecl above, i- nlilan fill and 
void." Those exceptions ha re  heeu adverted to. 

This brings ub to the qncstion, Tr hether, a, a31in.t the p1ai11- 
tiff'b juclgmeat there is ally exemption n liich protects it from lia- 
bility wheu the clebtol's other estate is inadequate to discharge it. 

W e  do not cmcnr  in the sugge+tion that the il~tcrmixing of 
claims a r i h g  fi.om contracts 1mc1e before ant3 siuce the atloptim 
of the  constitation, by their roluntnry fusion into one judgment, 
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are all placed in the former class and overreach the debtor's real 
estate exeluption. I f  the items become indistiuguishable by the 
merger, it would be more r.easonable to accept the result as placing 
them all among the latter class, in analogy to the rule which pre- 
vails where goods belonging to another are coufused with one's 
own by his owu uuuecessary and voluntary act. I t  is his own 
fault that that blending takes place, and he cannot complain of 
consequences he himself has brought about. But  the precise point 
has been before the court of a sister State and decided in the man- 
uer indicated. Bachrnun v. Oru~q'o~d, 22 Tenn., 213. 

The State passed an act protecting certaiu specified property 
exemptions from execution upon judgments founded on contracts 
entered iuto on aud after February lst, 1834. The account upon 
which judgment was rendered, consisted of itenis coutracted 
before as well as after that date. In  the col~clusion of the opin- 
ion delivered by Green, J., the court say: 

"The plaintiff, in the execution, had his right of actiou for the  
articles delivered in 1833, and if he had chosen, might have 
brought his suit at  the end of that year for the recovery of their 
value. But he chose to let the account run 011 unliquidated and 
to sue for the whole in this action. H e  cannot, by his voluntary 
act, th~13 deprive the party agaiust whom the executiou issued of 
a right secuyed by law. The defel~claot could not, by ally form 
of pleacling known to the law, have caused the proceeding to be 
reversed, so that oue judgment should be reudered for the sum 
due in 1833, and the other for the articles obtained after the first 
of Februaey, 1834. Thompson Homestead, sec. 295." 

The reasouing of the court seems to us to be correct, but the 
maimteuance of the proposition is not necessary to the solution of 
our present inquiry. The debtor not ouly admits his indebted- 
ness, but he euters into a new contract to pay the eutire aggregate 
sum for which judgment is entered up. This places the claim 
upou the basis of a contract subordinate to the right of cxemp- 
tion. 
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Thus in Wilson r. Putfon, 87 K. C., 3 18, upou the very point 
the court declare that "the new note is a new contract, and when 
given since the adoption of the constitution of 1868, aod pay- 
ment is attempted to be enforced by ineans of a judgnient and 
execution, the defendant has the right to claim the homestead 
against such a clernaud." 

The same rule is applied to the scaling process in refereuce to 
substituted contracts in Cuble v. EJardin, 67 N. C., 472. 

It is true the debtor and original owner sets up no claim to a11 
exemption, nor could he in oppositiou to his deed conveying his 
estate to the clefendants. As the honiestead part, which for 
aught that appears is co-extensive with the entire tract, could not 
be reached aud sold under execution, the plaiutiff, as a creditor, 
has not been obstructed in his remedy, and he has acquired no 
less estate than he would have if this debtor remailled the owner. 

I n  Crummen v. Bennet, 68 Pu'. C'., 494, wherein this was ruled, 
the late Chief-Justice, in his usual brief a d  explicit language, 
says : "The fraud did not eonsist in coi~veyiug the homestead, 
for the creditor could not have reached that by his executiou had 
the debtor retained his homestead. But the fraud was in con- 
veying the other part of the laud that the creditor call reach by 
execution. As to the homestead he has no conceru. That mat- 
ter will rest between the fraudulent douor and donee." 

To  the same effect are Duaall r. Rollins, 71 K. C., 218, and 
Gaster v. Hardie, 75 N. C., 460. 

We have thus far considered the plaintiff as contestiug the 
right of donees, who have paid no consideratiou for the land, and 
thus discarded the evidence of the ui~de~taking of the defendaut 
Lucas E. But, with this evidence we incliue to the opiniou 
that upou the face of' the deed, there is a valuable consideration. 
If the advaucenient mas an inducement to the niarriage, and the 
deed is equally to the husband as to the daughter, it would be a 
valuable consideration. But whether this is so or not, the obsta- 
cles are equally great in the way of the plaintiff's recovery. The  
sheriff could not sell nor his deed convey, except in subordina- 
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tion to the cxcn~ption, if it  have any operation at  all when the 
sale so utterly ignores the statutory mandates, and the defendnnt~ 
have ~vlint the on-ller conlt-l, and the sheriff could not convey. 

Thcrc is no error, and the jndgment must be affirmed. 
No rrmr. Affi rmecl . 

E. D. SCrI,L, t t  als., r. TV. D. PRUDEN, et als." 

1. Where land c o n ~ e y e d  by a deed was described as ( 'The Mount Pleasant. Fish- 
ery, with the land attached to  the same, supposed to be one thousand jards 
in leugt,l~, bounded bj- the brink or bmw of the hill on one side and I,\- the 
r i ~ c r  the other., from one end of t , l~e beach to  the other"; Heln', only that 
part of the beach k n o m  as the "Mount Pleasant Fishery," and the laud 
uecessary aud couvenieut for using i t  passed, there being no certain begin- 
niuq point. 

2. The name of a place maj- serve to  identify it, as well as adjoiniug Ian(ls 01. 

water collrses. 

3. 'Nhere the subject-matter of a conveyance is completely identified by its 
name, by it,s localities aud by ot,her certain marks of description, the nddi- 
tion of another particular 1%-hici~ docs not apply to it, \Till be rejecter1 as snr- 
plusaae. 

4. Natural cihjects and bo:mdaries vi l l  govern quantity in a deed. So, if A ~ r n n t ~  
one t,liousand acres, and describes it by boundaries, all the land within the 
boundai~es will pass, a1:hough it contain two thousand awes. 

5. Iu questio~is of boundnr~ ,  n hat are the I)ounclariei, is :I qnestiou of law; \r here 
they are, is question of fact. 

(Dinmukes v. Wrig7~t ,  4 Der. 'k Bat., 206 ; Proctor v. Pool, 4 De7-., 370 ; Belk T. 

Love, 1 D. I% B., (i5; finit71 v. Low, 2 Ired., 457 ; Reddiek v. Lqlgat, 3 M~zrph., 
F39, cited and approved). 

This was a ~ I V I I ,  ACTIOX for possession of laud, tried at thc 
l%ll Term, 1883, of HI.:IZ'~FORD Snperior Court. before Aircry, 
Jirdye, and a jrury. 

' i S ~ i w ,  C J., did not p i t  on the hearing of this case 
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The plaintiff claimed the land in controversy under a deed 
made to one Stephen Smith by Thomas B. Sharp, which con- 
tained the following description of the land conveyed, to-wit: 
*'The Mount Pleasant Fishery," with the land attached to the 
same, supposed to be one thousand yards in length, bounded by 
the brink or brow of the hill on one side and the ri;er on the 
other, from one end of the beach to the other. 

I t  was admitted that the title mas out of the State, and that 
the plaintiffs were the owners of and entitled to the possession of 
all the land embrac>ecl within the above recited description; but 
i t  was iusisted by the defendants that the locas in quo was not 
embraced therein. 

I t  was in evidence that Simon's Mill Creels and Nowell's Mill 
Creek emptied into Chowan River from the weqt. That the dis- 
tance from one of said creeks to the other was 1,299 yards; that 
fiom Nowell's Mill Creck up the river towards Simon's Mill Creek 
for a distance of thirty-three yards was a marsh extending to the 
water's edge. That at the upper end of said miirsh was a hill or 
ridge which extended up the river to within about five yards of 
Simon's Mill Creek. That the distance between the river and said 
hill or ridge varied from three or four feet to one hundred yards in 
width. That from the lower end of said hill or ridge to the upper 
end of the locus in quo was 9904 p rds .  That the locus in quo or 
mharf was about 270 yards below Sin~on's Mill Creek. 

There was evidence tending to show that there x-as continu- 
ous beach from about thirty-three yards above Nowell's Mill 
Creek to about thirty yards below Simon's Mill Creek, and that 
one part of it was about as well adapted to the purpose of fish- 
ing as the other; only about 300 yards of the beach was actnally 
used for landing the seine by those who operated the "Monnt 
Pleasant Fishery," and the upper windlass of the fishery did not 
extend up the river as far as the locus in qlio or Mount Pleasant 
Wharf. 

There was evidence tending to show that from the beginning 
of the bluff thirty-three feet above Nowell's Creek at the marsh, 
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up to 266 feet above the wharf and in thirty feet of Simon's Mill 
Creek, there was a continuous bluff or bank and no marsh. That 
the bluff and bank varied greatly in its distance from the water's 
edge. That from the beginning of the same near Nowell's Creek 
up to about the lower windlass of the Mount Pleasant Fishery 
the water'at high tide beat against the bluff or bank for forty or  
fifty yards. At  that point it begins to recede to about what is 
actually used as a fishery and then again gradnally approaches 
the water, to a point about ten feet above the upper windlass and 
200 or 250 yards below the locus in quo, at which point the bank 
approaches so closely to the water, that at high tide it beats 
against its base, and continues thus close to it, till it reaches 
Simon's Creek, except at the locus in quo, where a narrow ravine 
or gulch makes out from the river of about twenty-five yards in 
width. That between the points near the upper and lower wind- 
lass above i~amed a natural beach seems to be formed, above and 
helow which, respectively, a seine could only be fished, if at all, 
at great cost and by cutting away the bank and building whar- 
ves. That the river-shore is not generally called beach, except- 
when it is used as a fishery, when it is so called. 

I t  was admitted that if the land claimed was not covered by 
the description in the deed, it belongs to the defendants. 

The plaintiffs asked in writing the following instructions, to- 
wit : 

1st. That the brink or brow of the hill, as described by the 
witness, on the one side, and the Chowan River on the other side, 
and the end of the beach lying between said river and said hill, 
are the boundaries of the land conveyed to Sophia Smith by 
Thomas B. Sharp by the deed offered in evidence by the plaintiffs. 

2. That if the jury is satisfied from the evidence that the beach 
described by the witness begins at the marsh adjacent to Simun's 
Creek, and extends down the river to the marsh at Nowell's 
Creek, then the plaintiffs are entitled to recover the lands 
described in the pleadings. 
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3. That if the jury is satisfied that the beach described by the 
witness begins at the mouth of Simon's creek and ends at the 
mouth of Nowell's creek, the plaintiffs are entitled to recover the 
locus in quo. 

4. That in questions of boundary the distance called for by 
the deed must prevail unless there be some other description less 
liable to mistake to control it-as where the distance called for 
was one thousand yards in length from elld to end, and the,prem- 
ises described as at the Mount Pleasant Fishery, the line must 
continue to the end of the one thousand yards, although it goes 
beyond the Mount Pleasant Fishery. 

The Court refused to give any of the said instructions, but 
instructed the jury as follows, to-wit : 

The plainti%, bringing an action to recover possession, must 
recover, if at all, upon the strength of their own title, and, there- 
fore, the burden is upon then1 to show, by a preponderance of 
testimony, that the boundaries set forth in their deeds cover and 
include the defendants' possession. The Court, as to the calls in 
the deed from T. B. Sharp to Sophia Smith, which is the descrip- 
tiou relied upon by the plaintiff3, held, 

"(1) That the description of length of plaintiffs' line, supposed 
to be one thousand yards, is not sufficiently definite to guide the 
jury in ascertaining the lines of the plaintif&, because there is no 
certain point ascertained for the beginning or end of the line, and 
t6e distance is not fixed at exactly one thousand yards; 

(2) That the plaintiffs cannot hold or recover any land, except 
so much of the beach or shore as was actually used for the pur- 
pose of fishing, and extending out from the river to the brink or 
brow of the bluff or hill opposite to that portion of the beach 
nsed as a fishery; 

(3 )  That the description in the plaintiffs' deed is upon its face 
ambiguous, and unless the plaintift:~ have shown, by par01 testi- 
mony, where the lines of their deed run, and also that they include 
the possession of the defendants at the wharf, the plaintiffs can- 
not recover ; 
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(4) That if the p!:iintiffs have satisfied you, by a preponder- 
ance of testimony, that the wharf ~~-ol l ld  be included in a bound- 
ary ascertained by runniiig a line from the highest poilit on the 
shore or margin of the river actually ~lsecl a. a fi-;herp, down the 
river to the lowest point actaally used as a fishery, and from the 
point last  lamed to the br.01~ of the hill oppohite the point of 
beginning, and theact to the beginning, the plaintiff lmst  recover, 
and not otherwise." 

The plaintiffs, in deference to the opinion of the Court thus 
expresqecl, wbmittecl to a non-suit, and appealed, and a 4 g n e d  
the follorring error. : 

1. I11 refusing to give earh of the instr~~ctions askea ; 
2. I11 the instructions as given. 

-7.1;-. El. R. Peebles, f i r  plaintiff%. 
-1Ii~~s1.s. Day &: %oZlicofc~- c c d  Winborne & Bro., for defendants. 

ASHE, J. (after stating the facts). The locus i n  quo ii; a ~ h a r f  
on the shore of the Chowan river, and the que+tion yreaented by 
the record is whether the dewription in a deed, executed by 
Thomas B. Sharp to Sophia Smith, under nhich the plaintiffs 
claim, cover3 the n harf. 

This involves a construction of the &aid deed. The ~ubjwt-  
matter of the con\.eymce i b  described in the deed as followq: 
"The Mount Pleawlt Fishery, v~itli the land attached to the 
same, supposed to be one thousand p r d a  in length, bomlded by 
the brink or brow of the hill 011 one side, and the river on the 
other, from one end of the beach to the other." 

There nere t ~ o  creelis emptying into the r k e r  above and 
below the place uced for a fishery and known by the name of the 
'( Mount Pleasant Fihhery," about t~ elve hundred yards apart, wt 
a point some thirty-three yards above the lower creek called 
Yon-ell's. At the upper edge of a marsh il~aliing into the river, 
there was a bluff or ridge which widened out as it extended up 
the river to the width of one hnndred yards, leaving a space used 
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as the fihhery about three hundred yards in leilgth, and linown 
a s  the Mount Pleasant Fishery." A short distalice above the 
upper end of this space, the ridge or hill approached within three 
or four feet of the river and continued along to the water's etlge up 
to ~vithin five feet of Simon's creek, except at a point about two 
l l u ~ ~ d ~ e c l  anel fifty yards ?hove the place used for a fishery, where 
tlierc wa:, a ravinc brealiing into the river, at  which there was a 
wharf. The distance fro111 the upper edge of the marsh above 
Nowell's creek was 966i  yarcls. 

The wharf is thc locus in quo. The plaintiffs contend that 
thc clcec! niitlcr which thzy claiin by its description covers the 
wharf, a i d  that the distance called for in the decd is the control- 
ling sp&fic:~tion. 

The clefe~ldauts insibt that, the proper coilstructioii of the deed 
is, that only so inuch of the brucll as was actnally used as a 
fishery with the land lying between that and the is all that 
was ~onvcyed by the cleed, and it did not cover the locus in quo. 

I11 questions of boundary, what are the boundaries of a tract 
of land is a question for the Court; where are the boundaries is 
a qne-tioa for the jury; and in thc constrnction of deeds, the 
first rule is, that the intention of the parties is, if possible, to be 
supported; a i d  the second rule is, that this intention is to be 
ascertaiilccl by the cleed itself, that is, from all the parts of it taliell 
together. Disnzukes v. I44 ight, 3 Dev. and Bat. 206 ; Y~.octor v. 
Pool, 4 Dev. 370. 

In  reading the description of the deed from Sharp to Smith, 
we think it is manifest that the intention of parties was to con- 
vey that part of the beach of the Choman river which was ki~own 
as the (' Mouut Pleasant Fishery," and actually used as a fishery, 
with the land attached, which was necessary and coilvenient for 
operating the fishery-that is, not only a place for landing the 
seine but, as an appurtenance thereto, a place for drying the seine 
after drawing. Hence the description of the " Mount Pleasant 
Fishery," with the land attached, bounded by a bluff or hill and 
the river. The name of the fishery, the natural boundaries of 
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the blue and the river fully ascertain the corpGs. Xothing more 
was required to identify and ascertain the subject matter of the 
grant. The additional specification of the length of the beach, 
could not affect an identification so completely established. 

When the subject matter of a conveyance is conlpletelp identi- 
fied, by its name, by its localities, and by certain other marks of 
description, the addition of another particular which does not 
apply to it will be rejected as having been inserted through mis- 
apprehension or inadvertance. Belk r. Love, 1 D. and B. 65. 

Here the name of the subject-matter of the conveyance is given, 
to-wit, the "Mount Pleasant Fishery," with the further marl\rs 
of description, the bluff or hill on one side, and the river on the 
other. "The name of a place," says Chief Justice Ruffin in 
Smith a. Low, 2 Ired., 457, "lilte that of a nlan, may and does 
serve to identify it to the apprehension of more persons than a 
description by coterminous lands and water-courses, aud with equal 
certainty. For example, 'Mount Vernon,' the late residence of 
General Washington, is better k i~ow~l  by that name than by a 
description of it as situated on the Potomac river and adjoining 
the lands of A, B aud C." And in R'eddick v. Leggat, 3 Mur., 
639, it mas said by Chief Jnstice Henderson, "when the thing 
referred to has no particular nanze, and there arc superadded to 
the general description specifications, or localities, all those speci- 
fications or localities mnst concur to point out the object, other- 
wise it does not point out the thing intended; as if I grant all my 
lands in Dale, which I purchased of .J. S. and which are in the 
tenure of J. N., all these specifications must concur; otherwise 
nothing is described. But if I grant White Acre, which I pur- 
chased of J. S., and which descends to me from my father, 
VCThite Acre will pass, although I purrhased it of J. K. and not 
from J. S., and although it descends to rue from my mother and 
not my father." And in the same case, by way of illustration, 
the learned judge says, "if one grants one thousand acres and no 
more, bounded as follo~vs, &c., and two thousancl acres artA 
included in the boundaries, the two thousand acres will pass, as 
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the butts and bounds are more certain than quantity." These 
authorities are cited to show the controlling effect of the name of 
the place in the description of a deed. I n  the deed under con- 
sideration the name of the place is given, to-wit, the "Mount 
Pleasant Fishery." What is a fishery? " I t  is a place prepared 
for catching fish with nets or hooks." 

This term is commonly applied to the place of drawing a seine 
o r  net. 1 Bouvier's Law Dictionary, 528. This fishery then, as 
described by its name, was that part of the beach of the river 
prepared and used for drawing the seine. We do not see how 
the description could apply to a part of the beach never used for 
such a purpose, and which could only be used for fishing "at great 
cost and by cutting away the bank and building wharves." We 
concnr with His Honor in holding that the description of length 
of plaintiffs' line, supposed to be one thousand yards, is not suffi- 
ciently definite to guide the jury in ascertaining the lines of the 
plaintiffs, because there is no certain poiilt ascertained for the 
beginning and end of the line, and the distance is not fixed with 
exactness. A description so indefinite must always yield to others 
that are less uncertain. The description is by no means relieved 
from its uncertainty, as contended by plaintiffs' counsel, by the 
superadded words "from one end of the beach to the other," for 
the case states that "the river shore is not generally called beach, 
except when it is used as a fishery, when it is so called." 

Our opinion is His Honor has put a proper construction upon 
the deed, and that there was no error in giring or refusing 
instructioils. 

No error. Affirmed. 
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N. B R Y ~ ~ T  and wife r. W. W. PEEBLES. 

Attorney and Agent-Demand-Statute of Limitations. 

I t  is setlled in this State that demand must be made of an attorney or collecting 
agent, who has collected money for a client or principal, before an action will 
lie or the statute of limitations begin to run. But, when the reception of the 
money was unauthorized and wrongful, the plaintiff can waive the tort, and 
sue for money had and received to his use, without demand; and in this case 
the statute begins to run when the money is received, and bars the action iu 
three years. 

(Potter v. Sttawges, I Dev., 79; W h i t e  v. i i i l l e r ,  3 D. & B., 55; Wrills v. Migg, 3 Ired., 
96; FVa~i?zy/ v. R i c / m ~ k m ,  11 Ired., 77; H y m m  v. Cruy, 4 Jones, 155; hri,,ett v. 
Mass~j, 63 N .  C., '240; Pattemon v .  Li l ly ,  90 N. C.,  82; Wall  v. Willirinzs, 91 N .  
C., 477; 3T11inble v. Neebane, 89 N .  C., 410; Wrebster v: Laws, I b i d ,  $24: k i n  T. 

Bailey, 90 N. C., 566 ; Eoberiso~z v. Dim;%, 87 N. C., 191, cited and approred!. 

CIVIL ACTION, tried at the Spring Term, 1884, of the Snpe- 
rior Court of NORTHAMPTON co~iuty, before Avery, Judge. 

Judgment for defeudai~t. Appeal by plaintiff: 

Messrs. T. W. Mason aud Batchelor d;. Devereux, for plaintiE3. 
Messrs. W. CY. Bowen and R. B. Peebles, for the defendant. 

SMITH, C. J. The fernc. plaintiff, as sole heir-at-law of Wil- 
liam Griffith, claims the money, sought to be recovered in this 
action and produced by a sale of the intestate's laud, which mas 
made by the preseut defendant, theu clerk a d  master wider a 
decree of the court of equity of Northampton. 

The purchaser, Matthew Bryant, executed his note therefor 
under seal and with sureties payable at twelve months. 

Before the expiratiou of the credit, the defendant retired from 
office and delivered the security to his successor, Geo. B. Barues, 
who, after maturity, put it in suit and recovered judgment. Exe- 
cution was issued to t,he sherifl, who collected the money from 
the executor of the principal debtor and paid it over to R. B. 
Peebles, the supposed attorney, who endorsed on the writ an 
acknowledgment in these words : 
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"Received, this the 17th day of December, 1868, of A. J, 
Harrell, executor of Matthew Bryant, the sum of $422.45 in 
full of the within execution and costs, except sheriff's commis- 
sions. R. B. PEEBLEM, 

Attorney, &c. 
A week later the money was paid, under a similar misappre- 

hension, to the defendant, neither being an attorney of record or 
having authority from the plaintiff to receive it. 

The principal defence, and to this alone we direct our atten- 
tion, set up against a recovery, is the statute of lin~itation, the 
suit having been commenced on the 31st day of March, 1880, 
within three years of which a demand for the money was m d e  
by the plaintie. 

The plaintiff meets this objection by the argument that the 
defendant, assuming to act as agent and attorney in receiving the 
money, and the plaintiff electing to treat him as such, and to 
ratify his act, the statute was in repose until a denland and refusal, 
and being then put in motion, does not bar a recovery. 

I f  it be conceded that the assumed agency was thus rendered 
lawful and the defendant placed in the same relation to the plain- 
tiff as if original authority had been conferred and the money 
received under it, while there is some diversity in the adjudi- 
cations elsewhere as to the necessity of a deniand before action, 
the law is well settled in this State that such deniand must be 
made of a collecting agent who has the money, until which the 
action will not lie, nor wilI the statute of limitation begin to run. 

The cases to this effect, as cited in the argument for the appel- 
lant, are numerous and concurrent. Potter v. 8t~rge.s~ 1 Dev. 
79 ; White v. Miller, 3 D. and B. 65; Willv v. Sugy, 3 Ired. 96 ; 
Warir~g v, Richardson, 11 Ired. 77 ; Hymwn v. Gray, 4 Jones 
155; Kivett v. Massey, 63 N. C. R. 240; Patterson v. Lilly, 90 
N. C. 82. 

The principle is not however without qualificatiun, for the inter- 
val may be so long, as, with concurring circumstances, to warrent 

12  
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the inference of a misapplication, strengthened by a denial of 
liability which will admit of an action without a fornlal denland 
and give activity to the statute. 

But without considering this aspect of the case, and the effect 
of the delay of twelve years since the money passed into the 
hands of the defendant, upon his liability, we propose to inquire 
whether, under the admitted facts, a demand was indispensable 
to the maintenance of the suit. 

The reception of the plaintiff's money was at the time an un- 
authorized and wrongful act, ~vhich, waiving the tort, she could 
at once pursue and recover of the defendant as money had and 
received to her use. 

The very receiving involves a liability to account for and pay 
over to the plaintiff, and the action lies without demand if this 
be not done. The reason for a demand is that the agent being in 
lawful possession and holding the fund for the principal, is not in 
default until he is called on for the money, and the opportunity 
to pay should before suit be afforded, to enable the agent to pay. 
But when there is no such relation between the parties, the obli- 
gation to account for and pay to the person entitled, is coincident 
with and springs out of the very act of receiving. 

An analogy is found in the &se where one unlawfully takes 
and sells an article of personal property belonging to another. 
The owner may waive the tort, affirm the sale and sue the wrong- 
doer for the money received by him, and no previous demand is 
required, since the obligation to pay is at once created and is 
broken by a failure to do so. Wall v. Williams, 91 Pu'. C. 477, 
and authorities therein referred to. 

Nor when one undertakes to act for another and in such 
capacity get8 possession of property or money of his alleged 
principal, is he permitted to deny the latter's right, unless he has 
been deprived of it, or been compelled, or held responsible to 
account to one who has a superior title. Humble v. .Xebane, 89 
N. G., 410 ; Webster v. Laws, Ibid 224; &in 17. Bailey, 90 K. 
C., 566 ; and cases cited. 
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The rule is thuq qtated by Ashe, J., in Robertson v. Dunn, 87 
R'. C., 191 : 

"When a note is sued on and reduced to judgment in the name 
of the holder, it is such a conversion, in the absence of any evi- 
dence as to his right of possession, as will give the legal owner 
an action of trover against him, and the action would be barred 
after three years from the conversion. But the legal owner, if 
he  chooses to do so, may waive the tort and bring an action in 
the nature of assumpsit for money had and received to his use, 
where the money has been collected, and the statute in that case 
bars the action after three years from the time of the receipt of 
the money, or a demand therefor, according to the relations of 
the parties." 

The wrongfi~l reception of the plaintiff's money thus constitut- 
ing her cause of action, and her right to sue therefor accruing 
immediately, the atatute starts on its course, and the results of a 
delay beyond the prescribed period cannot be averted by a sub- 
sequent election to treat the party as a lazuful agent, and his pos- 
session, as such, rightful from the beginning. 

The plaintiff's case derives no support from the supposed simi- 
larity of relations subsisting between agent and principa.1 and 
those of trustee and cestui que frust. There were no contract 
relations between the parties to this puit which could suspend the 
operation of the statute, and create a trust. The manlier in 
which the defendant came into possession of the f'und puts upon 
him an estoppel which prevents his controverting the plaintiff's 
right to it, and may attach to it a trust that may follow it when 
passing into the hands of another cognizant of the facts, but it 
does not interfere with the plaintiff's right to sue nor interrupt 
the  runuing of the statute. I t  is needless to consider other 
assigned errors, for the plaintiff is effectually barred of her recor- 
ery, and the statutory defence is well pleaded. 

The judgment must be affirmed. 
No error, Affirmed. 
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COMMISSIONERS OF GREENE COUNTY v. COMMISSIONERS O F  
LENOIR COUNTY. 

Local Asmwments-Fence Law-Pa:rtieg. 

1. Special burdecs in~posed for local improvements by the 1.egislature are not 
unconstitutional. They are considered not'so much a burden, as a compen- 
sation for the enhanced value which the taxed property is supposed to derive 
from the work. 

2. The Legislature (Laws, 1883, chaps. 70 and 214), erected adjoining territory in 
two counties into a no-fence district, and directed the conmissioners of the 
two counties to erect a fence around said district and to defray the e x p w s e  
by a tax on all the realty in the district. More fencing was required in one; 
county than in the other; Held, that a uniform tax on all the realty in the  
district must be imposed to pay the expense of the fence, irrespective of the 
amount of fencing required in each county. I t  is immaterial that parts of" 
two counties are united in creating the district. 

3. In  such case, where the tax-payers in such district. resident in one of the coun- 
ties, have paid more than their proportion of the tax to  build the fence, the 
county commissioners of that county are the proper parties to  bring an 
action to correct the wrong, and when the money is collected, i t  will be 
retained as a special credit to each of such tax-payers in a general collection 
of county taxes. 

(Cair~ v. Commissioners, 86 N. C., 8; Newsom v. h'artzheart, Zbzd, 391; fikufwdv- 
Qowwzissionws, Ibid, 662, cited and approved). 

CIVIL ACTION tried before is'hepherd, Jq~dge, upon a demurrer 
to the complaint, at Spring Term, 1884, of LENOIR countj-. 

The facts are fully stated in the opinion. 
His Honor sustained the demurrer, and plaintiff appealed. 

LU&srs. W. C. Monroe and E. T. Albritton, for the plaintiffs, 
Mr. G. V. Strong, for the defendant. 

SMITH, C. J. I n  section 1, chapter 70, of the acts of the 
General Assembly, passed at the session held in 1883, it was. 
enacted : 

"That it shall be unlawful for any live stock (a word defined 
in section lo), to run at large in Lenoir and Greene counties, 
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COMMISSIONERS OF GREENE U. COMMISSIONERS OF LENOIR. 

within the following boundaries, to-wit : beginning on the north 
bank of Neuse river, at the Lenoir and Wayne county line, 
thence with said line to the Greene county line, thence with the 
line between Greene and Wayne counties to the run of Nahunta 
creek, thence do& said creek to Contentnea creek, thence down 
said creek to Neuse river, thence up said river to the beginning." 

The portion of this boundary formed by the last mentioned 
creek and the Neuse river into which it flows, as deep water- 
courses are declared in section 1 2  to be a sufficient barrier against 
the incursions of stock, and no fence is there required to be built. 
T h e  same section requires the boards of the counties, from which 
is taken the territory to form the district, to erect an enclos- 
ing fence around the residue of the boundary, with gates at 
.all the entering highways; and, to defray the expense of the 
required work, the act declares that it shall be Sawf~d for the said 
.commissioners to levy and collect an assessment upon a11 the 
realty in the aforesaid territorv. 

Provision is made in the section next preceding, for giving 
notice of the completed construction of the fence, ten days after 
which the act goes into fbll operation and its prohibitions cover 
t.he district. 

A month later during the ,iame sessioil was passed another act, 
declared in its title to he "supplemental and amendatory," by 
which the remaining part of Grceile county composed within des- 
ignated lines, of which Contentnea creek (here distinguished from 
another stream of the sanie name as "Big Contentnea,") con- 
stitutes a part and separates the two sections in that county, is 
erected into a district and subjected to the sanie general condi- 
tions, chapter 21 4. 

The other sectio~ls appropriate to the district thus established 
are the provisions of the fornier enactn~ent relating to the con- 
struction of its enclosing fence a i d  the raising of means to meet 
the expenses thereof, as well as the mcthod of putting the act in 
operation. The barrier intervening between the separate district.., 
consisting in part of a fence and in part of a natural water course, 
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is uot removed SO as to opeu egress from one iuto the other, and  
thus render neec?ful to Lenoir the boundary fence required to 
ellclose the adclitional territory in Greene; but the original fencing 
and streams remain and are a full protection to all the territory 
in Lenoir. The value of the taxable real estate in the part of 
Greene which enters into the formatioil of the first district is 
$562,969.61, aud the cost of constructing the fence therein is 
$1,55+1&, while the value of the real estate in the part taken 
from Tlenoir is $1,090,112, and the cost of the feuce in that 
countp is $1,725. I n  like manner it is ascertained that the value 
of the taxable real ertate in the reinailling part of Greene, consti- 
tuting the second district, is $564,945, and the cost of erecting 
the necessary fence therein is $3,679$&. 

The coinmissioners of Lenoir refused to act in cwoperation . 
with the con~missiouers of Greene in providing for a uniform 
assessnlent upon all the lands lying in their respective counties 
to meet the cxpennes of enrlosing the first district, or to recognize 
:uuy obligation resting on Leuoir to contribute at  all to the erec- 
tion of the additional fencing rep i red  under the secoud act; 
insistiug that they were required to build the part of the line of 
fence in their county only. I n  consequeuce and in order to 
secure to Greeue the benefits of this legislation, the conl~nissioners 
of Greene have been compelled to provide the meam of paying 
for the entire structure in their county. 

The present actiom looks to a re-adjustment of the expeuses 
incurred, and a coercing judgment against the defendants, com- 
pelling them to make such a re-assessment upon the real estate in 
the portioii of the district takeu from Lenoir as shall be uniform 
with that rigl~tfully falling upon the real estate in the part taken 
from Greeue, and upon this basis refund the excess paid by the 
latter. 

These are the allegatious of the complaint, and for the purpose 
of passing upon the issue made by the demurrer mubt be assumed 
to be true. The demurrer assigns, as the grounds thereof, 

(1) That the lauds in Lenoir are only bound to pay for so  
much of the structure as lies within the county limits. 
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(2) That the excesi in the p a p e n t s  ~nade under the as,sebs- 
rnent in Greeue was unnecessary and officious, and furnishes no 
jnbt ground for a claim agcinst them. 

( 3 )  That the right of action, if' residing in any one, ib in the 
persons interested in having the act carried out and the dibtrict 
properly protectetl front the inroads of out4de stock, and uot in 
the plaintiffs. 

Upon the hearing, the C'oui-t gave judgment bustaining the 
demurrer and dismiihing the action, from ~ h i c h  the plaintiffs 
appeal. The validity of thi* form of legislation, and its con- 
sibtency x i t h  constitutional reqnirelmntb, have been upheld in 
the several acljudicntions to which attention is called, and which 
are all reported in the 86th rolume, Pain 1.. C'onzmissioners, page 
8 ; ,ITewsom c. &rn heart, page :I9 1 ; "Ua~lfbrd 1;. Com~naissiowm, 

- - 
page m'2. I11 the fir i t  of thew it is iaicl by the Court, "It 
createq a commnnity of ilitrrebt in upholding one barrier in place 
of wparate and distinct barrier, for each plantation, and thus in 
the conlnior~ burden, 1esYen- the weight that each cultivator of the 
boil niust othern ise indi~iilually bear. 

"A% the greater burden i.i thuq removed from the land-owner he, 
a, such, ought to bear the expen-e by mhich this result is brought 
about. The bpecial interest benefited by the law is charged with 
the 11aymc11t of the w m  necessary in becuring the benefit. This 
and no more ib what the statute proposes to do, and in thib 
is obnoxiou~ to 110 just objection i h m  the taxed land-proprietor, 
ah i t  ii.fiee f~ona arty c~onstitutionnl inqecliinents." 

An a5,ewnent for locd improvcnienti. is uot c-omi lered ho 

much a burden ah it is an equivalent or compeniation for the 
enhauced value whicdl the taxed property is suppored to derive 
from the work. It  ih an instance of the application of the gen- 
eral m:txim yui  senti f  comraoduiiz debet seilti~e ct onus, the consid- 
eration paicl fhr the special local benefit conferred. 

This is the u~lderlyiilg principle of the bysten1 of local asac*s- 
merit for local a d v a n t a p ,  and in it+ development and application 
to the p r e m ~ t  cahe nzost lnanifeqtly requires that the lands in 
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Lenoir and Greene constituting the district under the first act, 
without any reference to county lines, should be assessed and 
charged according to value and at a uniform rate. The common 
fence dispenses with separate fences throughout the circumscribed 
territory for separate farms, and thus the relief is diffused gener- 
ally among tax-paying owners. 

The result is not affected by the fiact that parts of two counties 
are united in creating the district, and that separate yet concur- 
ring action of the con~missioners in each is necessary to the exe- 
cution of the lam. For the purpose of local assessment it is a 
single district, as much so as if constituted of part of one county, 
and as the levy of taxes is confined to connty officers, their agency 
in enforcing them must of course be independently exercised. 
I t  was their duty after ascertaining the expense of the required 
work to inquire what per cent~~m of tax upon the aggregate 
value of all the real estate subject to assessment in the entire dis- 
trict would suffice to meet it, and then levy such to raise the 
needed amount. The plaintiffs have cause of complaint against 
the defendants for refusing their co-operation. But the other ter- 
ritory in Greene is erected into a separate district, with a separate 
enclosure and must bear its own expenses. I t  has the benefits of 
the fence constructed at the cost of the first district, so far as it 
forms a dividing line between them. 

I t  cannot rightfiillp demand a construction from the tau-payers 
i n  Lenoir whose property derives no advantage whatever from 
the additional fencing. Its ihll protection is secnred by that in 
whose building they have to participate. 

Nor do we find any difficulty in construing the sections of 
chapter 214 which refer to chapter 70. 

They are obviously intended to introduce the mode of proced- 
ure prescribed in the former for carrying into effect the provis- 
ions, having a similar object in view, contained in the latter. 
No concert of actiou was necessary with the authorities of other 
counties, and hence they were to assess the lands in the separate 
district so as to raise a sufficient win to meet the expense of the 
required fence around it. 
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We think, too, the mandatory authority of the court may he 
invoked to compel the performance of the denied obligation im- 
posed upon the defendants. 

They have failed hitherto to levy the full assessment upon the 
real estate in their county liable under the statute, and this has 
compelled an excessive levy upon' the owners of real estate in 
Greene in order to secure the beneficial objects of the law. 

The adjustment must be among those respective tax-payers, 
but it can only be attained through a new assessment collected 
and paid over to the couuty authorities of Greene to replace the 
moneys wrongfully collected in that county, and to be held in 
trust for those who have over-paid, as should have been that 
wrongfully used in payment for the fence. 

The representative county agencies are the appropriate par- 
$ies to an action to correct the wrong and bring about the pre- 
existing state of things, as if it had not been done. The very 
fact that said boards must unite in accomplishing what ought to 
have been done in the beginning shows the propriety of the pres- 
ent action. The trust fund when received belongs to the over- 
charged tax-payers and may be retained as a special credit to 
each in a general collection of county taxes, and thns the wrong 
redreseed. 

There is error, and the judginent must be reversed. 
Let this be certified. Reversed. 

F. Ii. PENDLETON, ex+, v. JOHN H. DALTON 

Executor-Estoppel-Statute of Limitations-Spec@ Perfom- 
ance-Xtatute of Frauds. 

9. Where a plaintiff sues as executor, the production of letters testameotary 
issued to him is sufflcient to  show that the testator's right of action haa 
become vested id. him. It is not necessarj to annex a copy of the will to the 
letters, when the provi~ione of the will are not involved in the prosecution 
of the action. 
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2. Where a bill in equity, filed under the former system of procedure by t h e  
vendee, to  enforce the specific performance of a contract to convey land, 
and also praying for general relief, was dismissed, it was held that such dis- 
misual was not an estoppel to an action brought under The Code to recover 
n sum of money alleged to  have been paid in pursuance of said contract 8s a 
part of the purchase money for the land. 

3. Both legal and equitable rights may now be administered in one and the same 
action. Therefore, if an action'is brought fov the specific performance of a 
par01 contract to  convey land, to  which the vendor pleads the statute o f  
frauds, and it appears that a portion of the purchase money has been paid, 
the court will give judgment against the vendor for the amount which h e  
h&k received. 

4. -4 court may refuse, for equitable reasons, to  compel specific performance of a 
contract legally binding, and leave the party to his remedy in the recovery 
of damages for its violation. 

5. Where a defendant has successfully resisted the specific performance of a con- 
tract, he will not be allowed to set up such contract as binding in order t o  
defeat an action brought to  recover money paid in pursuance of said avoided 
contract. 

6. Where the pendency of a former action i6 relied on to stop the statute of limi- 
tations, it rnust appear that i t  was between the same parties, and for t h e  
same cause of action. 

(Granbery v. Hhoon, 1 Dev., 456; Roanoke Yavigation Co. v. Gveen, 3 Dev., 434; 
London t. Railroad Go., 88 N. C., 584; ,7.irdock v. Anderson, 4 Jones Eq., 77; 
Chambers v. -Wussey, 7 Ired. Eq., 2%; Bank v. ITarris, 84 N. C., 2%; Wilkie v. 
Womble, 90 N. C.,  254; Xchols v. Freeman, 11 Ired., 99, cited and approved). 

CIVIL ACTION tried before Shipp, Judge, and a jury, at Spring 
Term, 1884, of the Superior Court of IREDELL county. 

The facts appear in the opinion. 
I n  deference to His Honor's ruling, the plaintiff took a now 

suit and appealed. 

Mr. D. W. Fwches, for the plaintiff. 
Messrs. Clement & Gaither*, for the defendant. 

SMITH, C.  J. Placebo Houston died in the year 1869, seized 
and possessed of a large and valuable tract of land in the county 
of Iredell, and leaving a will, since admitted to probate, wherein 
he appointed two executors, of whom the defendant, John H, 
Dalton, alone accepted the trusts and took the oath prescribed by 
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law. I n  one of the clauses of the instrument he gives this direc- 
tion and authority : 

"My real estate to be sold, as my executors may deem best for 
the interests of the estate." 

O n  the 18th day of October, 1862, an agreement was entered 
into by and between the plaintiff and the said John H. Dalton, 
under their respective hands and seals, wherein the latter cove- 
nants to convey to the former the land aforesaid, described by 
definite boundaries and its name, as the Houston tract or home- 
.tead, supposed to contain two thousand and twenty acres, with 
xveral  reservations to be taken therefrom, at  the price of twelve 
thousand dollars; to be reduced at the rate of six dollard per acre 
for all the excepted parts. I t  is unnecessary to state the provis- 
ions of the agreement in greater detail. 

Some few months later, the defendant received fiuncb from the 
plaintiff, which he says he uilderstood were in part performance 
of the agreement, for which he gare a written acknowledgment 
in these words : 

" Houstoaville, 13th February, 1863. Received of Frederick 
H. Pendleton, for Dr. Mr. J .  Fendleton of Louisa county, Vir- 
ginia, six thousand and fifty-one dollars in Confederate bonds 
and Virginia sixes, and four thowand, nine hundred and fortp- 
nine dollars in currency, making in all eleven thousand dollars, 
in p r t  pay for the home+tead tract of land, containing - acres, 
at  six dollars per acre, belonging to the estate of P. Houston, 
deceased ; and I bind myself, as executor of the +aid P. Houston, 
deceased, to make to Dr. William J. Pendleton, of Lo&a county, 
Virginia, a good and lawful deed for the whole of the above 
homestead land, containing - acrep. J. H. Dalton, Executor." 

This receipt differs from the original contract in that it includes, 
as its subject-matter, the portions of the reserved land within 
the general boundaries, without any change in the price, and sub- 
+titutes the saicl W. J. Pendletoi~ in place of hi, son, who con- 
tracted in his own name, not in an assumed agency, and had 
enterecl into possession in December previous. During the bame 
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year (1 863) William J. Pendleton, as principal in the transac- 
tion, filed his bill in the court of equity of Iredell against the 
said Dalton, in which, making no reference to the original con- 
tract of October, 1862, a i d  treating the written acknowledg- 
ment as alone containing the obligation, and set out as such, he 
asks for a decree for specific performance, aud offers to pay the 
residue of the purchase money. 

The answer sets out the agreement made in October, as in 
force unaltered, and asserts that the funds paid were understood 
to be in pursuance and part execution of its requirements, and so 
it was represented by the said F. H. Pendleton, who prepared 
the writing and brought it to him for his signature. I t  sets out 
as the true and only agreement, that made in October with the 
defeudant in person. 

The suit was removed to the Supreme Court, and upon the 
hearing, at January Term, 1867, dismissed with costs, the Court 
declaring : (' We are satisfied that he (the defendant) signed it 
under the belief that the money paid was in part execution, by 
the purchaser, of the contract made a few months before, and he, 
011 his part, had to some extent executed by putting the supposed 
purchaser in possession." Pendleton v. Dalton, Phil. Eq., 119. 

Immediately after this disposition of the cause, another suit 
was brought in the same court of equity, at Spring Term, 1868, 
by the said F. H. Pendleton, in his own name, against the same 
defendant, to compel the specific performance of the contract of 
October, 1862, in which the receipt given in February was 
treated as a payment under it, in at:cordance with the ruling in 
the previous case. The hill further recited that the defendant 
had commenced and was prosecuting an action to dispossess him 
of the land, a id  asks that he be restrained from proceeding nnder 
it. The defence set up in the answer is fraud practiced by the 
plainti&-a total failure of consideration-and that there is "no 
such subsisting contract between plaintiff and defendant as this 
Honorable Court will enforce under all the circumstances of the 
(me." 
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The suit was transferred to Yadkin county, but before the 
hearing a recovery was eff'ected in the ejectment action, and exe- 
cution sued out to restore possession to said Dalton. To restrain 
its enforcement an order for an injunction was made at chambers 
by the judge, and the writ issued on November 21st, 1869. Q11 
application to vacate the restraining order and recall the writ 
made on December 18th, following, it was refused, and an appeal 
taken therefrom to this Court, when, at January Term, 1870, 
the ruling was reversed and the petition dismissed-the decree, 
when entered in the court below, adding the words "without 
prejudice." Peladleton v. Dalton, 64 N. C., 329. 

The said William J. Pendletou then commenced a second suit 
in his own name in the Circuit Court of the United States for 
the District of North Carolina, iu equity against the said Johu 
H. Dalton, at Fall Term, 1869, which, after the division of the 
State into separate districts, was transferred to the Circuit Court 
of the Western District. The object of this suit was to enforce 
execution of the contract of October, as entered into with the 
plaintiff, for whom his son was acting in making it, and to 
restrain adion under the writ issued upon the recovery in eject- 
ment. 

The order for an injunction was granted and the writ issucd iu 
May, 1871. 

The answer to the bill mas filed on the rule day in July, hut 
as it is not among the papers on file its contents are not known, 
nor is it material that they should be in the present controversy. 

The death of the plaintiff was suggested at October Term, 
1872, and leave given to make his heirs at law parties. This 
was not done, and the next year it was decreed that "the suit is 
abated." 

Again on April 20, 18'74, suit was instituted in the Superior 
Court of Iredell by William R. Pendleton and wife Julia, Wal- 
ton Overton and wife Alice, and said Frederick H. Pendleton 
against the same defe~idant, John H. Dalton, wherein the feme 
plaintiffs and the said Frederick H. are alleged to be the heirs 
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and devisees of the said William J. Pendleton, and to have suc- 
ceeded to the equitable estate acquired by him under the agree- 
ment of October, 1862, and therein representing that the said 
John H. acted, while using his own name and so covenailting in 
the writing, by the authority and on behalf of the deceased, as well 
as in using funds of his in the partial execution of the agree- 
ment, as shown in the acknowledgment given in February, they 
demand a conveyance of the land embraced in the agreement, 
offering to pay whatever, if any, ainount of the purchase money 
may appear to be still due. 

The answer reiterates the matters of defence set up in the 
answers in the previous suits, and relies upon the results of these 
snits as a bar to the present. 

The judge of the district wherein is embraced the county of 
Tredell, having been before professionally connected with the sub- 
ject-matter in controversy, the cause was removed to the Superior 
Court of Rowan and there tried and determined adversely to the 
plaintiff at Spring term, 1877. 

Upon appeal to this court the judgment was reversed for an 
erroneous ruling, and a new trial granted. Pendlefon v. Dalton, 
77 N. C., 67. 

The plaintiffs afterwards failed to comply with a rule requir- 
ing thenz "to justify the security to the prosecution bond," and 
the action was dismissed. 

The present action is instituted in the name of the said John 
F. Pendleton as executor of his father against the said John H. 
Dalton, in both his personal and representative capacity, upon a 
summons issued on the 11th day of November, 1879, from the 
Superior Court of Iredell. The complaint, after stating the mak- 
ing of the contract contained in the paper-writing of February 
and the payment made under it, and without any reference to 
that of October preceding and the defendant's refusal to return 
the money, while repudiating the obligation, "demand judgment 
for eleven thousad dollars," the sum received, as shown in the 
receipt of February, 1883, with the interest thereon since accrued 
and the costs of the action. 
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Several defences Are relied on in the answer, as follows: 
(I). The absence of evidences of the alleged will, necessary to 

vest a right of action in the plaintiff in his representative capa- 
city. 

(11). Falsehood and fraud in the transaction, by which, in the 
form of the receipt, an attempt was made to modify ii~~juriously 
the agreement executed in October preceding. 

(111). An estoppel resulting from the several unsuccessful 
actions to coerce the performance of each. 

(IV). The bar of the statute of limitation, since the right, if 
any  such exists, arose. 

(V). A counter-claim for rents and profits accrned during 
defendant's occupancy and use of the premises. 

Upon the trial before the jury at Spring term, 1884, and after 
hearing of the evidence contained in the records, as it has been 
summarily recapitulated, the court intimated an opinion against 
the plaintiff's ability to maintain his action, in submission to 
which he suffered a non-suit and appealed. I t  does not appear 
upon what ground the adversary opinion was based, and, there- 
fore, the ruling must be considered in its relation to the legal 
abjections interposed. 

(I). The production of the letters testamentary issued to the 
plaintiff shows his representative relation and that the testator's 
right to sue has become vested in his executor. I t  was not neces- 
sary to annex a copy of the will to the letters, because the pro- 
visions of the will are not involved in the prosecutiol~ of the 
action. This is plain upon principle and authority. Granbery 
v. Mhoon, 1 Dev., 456; Roanoke Nav. Co. v. Green, 3 Dev., 
434; London v. Railroad Co., 88 N. C., 584. 

(IT). No estoppel arises out of the successive suits to compel 
specific perfornlauce and their termination, notwithstanding them 
is a prayer for general relief. 

The suits, under our former divided jurisdictions, were in 
equity, and the compacts were not within the statute of frauds ; 
and the refusal to give relief was founded upon other considera- 
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tions connected with their execution. Had they been unwritteu 
and for this reason their enforcemeut resisted, the money paid iu 
part execution was recoverable in an action at law, as money had 
and received to the plaintiff's use, and to a court of law the plain- 
tiff would be remitted. I t  would be otherwise if the considera- 
tion consisted in something else than money which could not be 
replaced 1,~; a money payment, or if the claim was for improve- 
ments, in good faith put upon the premises, in the expectation of 
having the legal title. iWurdook v. Anderson, 1 To. Eq. 77 ; 
Chambers v. Mnssey, 7 Ired. Eq. 286. 

The redress, which must have been formerly sought in one 
and could not be in another tribunal, according to its jurisdiction, 
may now be had in one, and in a single action, if the complaint. 
be sufficiently comprehensire to embrace it. Bank v. Hawis, 
84 N. C. 206. 

If, therefore, a par01 colltract, which has been in part performed 
by the vendee, is sought to be enforced against the vendor and is 
resisted by him, as being void under the statute, the Court will now 
proceed to adjudge the return of what he has received, or corn- 
pensation in value. Wilkie v. lVornble, 90 PIT. C. 254. This is 
done when no legal obligation has been incurred, for the Court 
may refuse, for equitable reasons, to lend its aid in compelling 
specific execution of a contract legally binding, and leave the 
party to his remedy in the recovery of damages for its violation, 
the measure of which, as held in Nichols v. E'reemnn, 11 Ired. 99, 
would be the value of the land less the unpaid purchase money. 

(111). The remaining objection is to the form of the action 
and the relief sought, and to its prosecution after so long a lapse 
of time. 

Assuming an independent and new liability to h a w  been incur- 
red, as the plaintiff alleges, by the defendant's execution of the 
written memorandum in which he acknowledges a payment tu 
him, as executor, it was denied and distinctly repudiated in the 
resistance offered to its enforcement in the suit brought by the 
testator in his lifetime and dismissed in 1867. Indeed the relief 



FEBRUARY TERM, 1886. 193 

PENDLETON V.  DALTON. 

then sought upon this alleged contract, was denied because the 
court considered it as a part execution of that of October and not 
a substitute for it. 

I f  the plaintiff is now at liberty to treat it otherwise a id  as 
imposing itself an, obligation (and such is the averment in the com- 
plaint), the right then accrued to bring an action for the breach 
of the contract, and to obtain compensation in damages therefor. 
The money paid under a valid subsisting agreement is not recov- 
erable, as money had and rcceived to the plaintiff's use, as it is 
when the agreement is voidable and is avoided under the statute 
of frauds, or for other reason in law rendering it such. 

I n  the latter case, there being no legal obligation created by 
contract, and consequently no consideration, the law implies a 
contract to restore. I t  is otherwise whe; payment is in part per- 
formance of an obligation and the defendant fails to comply with 
his. I11 such case the remedy is by an action for a violated con- 
tract, and the recovery is commensurate with the damages occa- 
sioned by the breach. 

The statute of limitation would have begun to run in 1867, - 

at least, but for the suspending act which arrested it till January, 
1870, and the second suit commenced between the same parties 
i11 1869 and terminated in June, 1872. 

The present suit is seven years later. The operation of the 
statute was not interrupted by the iutervening suit of F. J. Pen- 
dleton against the defendant, founded upon the agreelnent of Octo- 
ber; 1862, since it was not between the same parties nor for the 
same cmse of action. Nor 1vas it interrupted by the action of 
the heirs or devisees of W. J. Pcndletoil which commenced in 
April, 1874, and terminated in the spring of the same year in 
which the present suit was begun, because it is not for the same 
cause o f  action a,nd does not grow out qf the same alleged contract, 
or rest upon any similar ground fbr its support. 
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I f  the action conld be inaintained at all to get back the pur- 
chase mone;v paid under a contract, it encounters the statutory 
har a i d  i~iust fail. 

There is no error, and the jrtdgmel~t must he affirinecl. 
No error. AErnled. 

MARY JAMES et al. v. J. P. RrSSELL. 

Estoppel-Agency. 

1. The plaintiff claimed the loczcs in quo as devisee, and also alleged that t,he 
defendant had possession thereof a8 his tenant. The defendant objected t,o 
the introduction of the will under which p la in t3  claimed. The jury having 
found that the defendant, went into p~)ssession of the land as plaintiff's ten- 
ant ; it ?oas held, that any error in admitting the will in evidence vas  immate- 
rial. 

2. A tenant cannot contest his landlord's title until he has given up the posses- 
sion of the land. 

3. Where one stands silently By and hears a contract made for him by auother, he 
is bound by such contract. 

This was an action to recover land tried before Avery, Judge, 
at the Spring Term, 1882, of ALEXANDER Superior Court. 

The plaintiffs claiined the land in controversy under a grant 
from the State to John Chapman in 1780, and the will of said 
Chapman devising the lmd to his children, Eiioch and Letty 
Chapman, and a deed from them to the plaintiffs. 

When the will of John Chapman was offered in evidence by 
the plaintics, the defendant objected to its introduction on the 
ground that it had not been duly proved. 

The will was attested by three witnesses and proved by one of 
them. Accompanying the copy of the will as certified by the 
judge of probate of Alexander county, the following appears : 
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This will was duly proved in upen court by the oath of Wil- 
liam C. Emmett and orclerecl to be 'ecorded at full length. 

Teste : W I I ~ A M  \~MARTIK,  Clerk, 
BESJ. Mr. Coss, Deputy Clerk. 

This was endorsed on the mill : 

STATE O F  RORTH CAROLIXA, 7 
%'II,KES COITNTY. J' 

I, A. 11. Horten, Clerk of the Superior Court and j~idge of 
probate for the county and State aforesaid, do certify that the 
foregoing is a full and true copy as talien from the record of the 
late court of pleas and quarter sessions of said county, now on 
file in my office. I n  testimony whereof I hereunto set my hand 
and seal of office, at office in Wilkebboro this March 24, 1880. 

(Signed) A. H. HORTEN, 
C l e ~ k  Supenor Cozwt cmd Judge of P ~ o b a t e .  

The plaintiff offered evidence to show that the defendant 
entered into and held possession of the land in controversy nnder 
the plaintiff by a verbal contract of lease, and to sustain the 
proposition offered, among other things, the following testimony 
by one Hill : That some nine or ten years before the trial wituess 
and plaintiff went to the defendant's home. The fence around 
the land in dispute had gone down. At some points there was a 
low fence with gaps at intervals. That witness, plaintiff, defend- 
ant Peyton Russell and his father Isaac Russell, were standing at 
one of the gaps in the fence around the field in controversy, when 
either the defendant Peyton proposed to plaintiff to reut the field 
in controversy from the plaintiff for a pasture, or his father Isaac 
Russell, in presence of defendant, proposed that plaintiff s6ould 
lease said field to defendant for a pasture. The plaintiff agreed 
to let the defendant take the field for a pasture, if he would p t  
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a good fence around it, and the defendant or his father, in his 
presence, agreed to do so. The witness further stated that he is 
not mistaken as to the field; that they were all stallding by the 
land in controversy and pointing to that field. 

The defendant denied that the land in controversy was that 
referred to in the conversation as is testified to by the witness, 
and there was much contrary evidence offered on both sides. 

The defendant also offered evidence to show that he and those 
under whom he claimed had been in possession of the land in dis- 
pute for forty years, and this was controverted hy the plaintiff, 
who offered testimony to show that the field in question was not 
inclosed or held in possessiou by any person at  the time when the 
conversation testified to by Hill  was had and for some time pre- 
vious thereto. On this question there was some conflict of testi- 
mony. 

His  Honor, among other things, charged the jury upon the 
question of tenancy, that "the plaintiff could recover without 
exhibiting or relying upon any paper-title if he satisfied the jnry 
by a preponderauce of testimony, that the defendant entered upon 
the land as his tenant, aud had not been evicted since he so entered. 
That the rule of law was, that when one eutered upon the land 
as tenant oE another, he was estopped from denying the title of 
his landlord ilntil evicted." 

The court then instructed the jury to consider first the testi- 
mony bearing upon the question whether the defendant entered 
as the tenant of the plaintiff, "because it was admitted that there 
had been no eviction, and if the defendant so entered he would 
bi: estopped to deny the title of the plaintiff." 

The court further instructed the jury in reference to the evi- 
dence upon this question, "that if the defendant asked the plain- 
tiff to let him have the field in controversy for a pasture, and 
plaintiff agreed to do so if defendant would put a fence around 
the field, and defendant took possession under said agreement, that 
would constitute a contract, and the relation of landlord and ten- 
ant would be created and would continue until eviction." 
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The court further charged the jury up011 this question, that 
"if Isaac Russell, the defendant's father, abked the plaintiff in 
the defendant's presence to allow the defendant to have the field 
in controversy for a pasture, the defendant iuterposiiig no objec- 
tion, the effect would be the same as if the permission had been 
asked by the defendant." 

The defendant excepted to the part of His Honor's charge a9 
here set forth. 

The jury rendered a verdict in C~vor of the plaintiff. There 
mas judgment in his behalf from which the defendant appealed. 

Xessrs. Robbins & Long, for the plaintiff. 
Xr. A. Z. Linney, for the defendant. 

SSHE, J. (after stating the facts). The defeudant excepted to 
the introduction of the will of John Chapnlau, upon the ground 
it had never ljeen duly admitted to prolnate. Hi0 Honor over- 
ruled the objection a d  admitted the copy of the will in evidence. 
But as the case turned upon the q u e & m  of edoppel, it mas not 
necezsary for the plaintiff to establish a paper-title, anti the rnl- 
ing of His  Honor upon this point wa,i, theref'ore, immaterial. 

The nlail~ routest in the case as nhether the clefeuclnllt had 
entered into the land in contlovcrzy a. the tellai~t of the plaintiff. 

Kearly all the evidence wa. directed to that point and the 
burthen of Hi< Honor's charge \%a. in ~xpouutli iq the Ian to the 
jury upon that *ulnjwt. The jury fo11nc1 their verdict in favor of 
the plaintiff and fioni the course of the trial it iz evirlent the 
jury found for the plaintiff upon the ground that the ddendant 
entered into the land as  tenant of the plaintiff, and was, thcre- 
fore, estopped to deny his title. 

The oulp other exception taken by the defe~ldant \\a, to that 
part of the charge wherein Hi, Honor told the jury in substance, 
that if defendant's father in tlefenclant'+ preseucc, ahlied the plain- 
tiff to relit the land to the defeliclant as a pazture, the defendant 
interpo~ing 110 u~jection, this was the same in effect as if dcfend- 



198 I N  T H E  SUPREME COURT. 

ant himself had asked the plaintiff to rent the laud to him. 
This exception is met by one or all of the following maxims- 
" qui tucet, conseutire z;idetw," " qui facit per alium, ,falmcit per se," 
and ornilis ratihclbitio wtrotmhitw ef mandato priori equipamtur.." 

There is no error. The juclgment of the Superior Court is 
affirmed. 

No error. Affirmed. 

J O H N  B4RXEYCASTLE v. JOHX WALKER. 

1. The office of the fiuu:mons in to bring t,he parties into court; the nature of the 
action is shown by the complaint,. 

2. When A leases land to B for some determinate time, it gives B a right of entry 
which is called his interest in the term: but after actual entry, the estate 
vests in him, as if by grant, and he is in possession, not properly of the land, 
but of the term. 

3. If the lessor enters and dispossesses his lessee after he has entered upon and 
taken possession of his term, his remedy is by actioii e.r delieto; under the 
former practice, un action of trespass p a r e  clausum, fregit, but under the 
present system an action for a tort. 

4. There is no implied contract, that the iessor will not molest the lessee, but 
there is an implied condition, upon a breach of which the lessee is discharged 
from his obligation to pay rent. 

5. A justice of the peace has no jurisdiction of 8uch an action when the damages 
demanded exceed g.50. 

6. A tenant can bring trespass against his landlord for forcibly entering and 
bresliiug his close, during the term. 

(Hc~lchell v. Kinab~ozigh, 4 Jones? 163; Wilson T. Xoore, 72 N. C., 558; Name v. 
Railrorid Go., 76 N. C., 9, cited and approved). 

This was a CIVIL ACTIO-V tried before McKoy, Judge, and a 
jury, at the February Terni, 1885, of DAVIE Superior Court. 

The plaintiff in his complaint alleged that in the fall of 1879 
he rented the land in quebtion from William Walker, Sr., his 
home place, the said Walker reserving the house and garden and 
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truck patches, &c., and plaintiff occupied the same until August, 
1880, when he again made a contract with said Walker for the 
rent of the same land for the next ensuing year, 1881 ; sowed 
wheat in the fall of 1880, and occt~pied the land as tenant of 
said Walker until after the death of said Walker, which occurred 
in the month of January, 1881. 

That after the death of said Walker, the plaintiff had sowed 
oats, and was preparing to plant corn, &c., when the defendant 
took possession of the land and, by threats, prevented the plain- 
tiff from further occupancy of said land, and alleged that he had 
been damaged to the amount of one hundred a d  seventy-five 
dollars. 

The defendant denied the allegation of the plaintiff that he 
had leased the land from William Walker for the year 1881, and 
contended that the lease made by William Walker expired in the 
latter part of the year 1880. 

The following issues were submitted to the jury : 
1. Was the plaintiff rightfully in the possession of the lands 

described in the complaint in the year 1881 ? 
2. Was the plaintiff wrongf~illy dispossessed of said land by 

defendant ? 
3. How much damages is the plaintiff entitled to recover:' 
After evidence by both parties tending to snpport their respect- 

ive contentions, the jury responded to the first and secoild issues 
in the affirmative, and on the third issue assessed the plaintiff's 
damages at one hundred dollars. 

During his argument before the jury, the counsel for de- 
fendant moved the C'ourt to non-suit the plaintiff, upoil the 
ground that the Superior Court had 110 j~~risdiction of this action. 
The Court refused the motion and the defendant excepted, and 
upon the return of the verdict the Court pronounced jadginent 
in favor of the plaintiff; according to the finding of the jnry, 
from which the defendant appealed. 

#fessr.s. Clement & Gaither, for plaintiff. 
Messrs. CbEe & Williamson, for defendant. 
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BARNEYCASTLE 8. WALKER. 

ASHE, J. (after stating the facts). The sole question presented 
by the record is, whether the Superior Court had jurisdiction of 
the action? 

The position taken by the defendant'h counsel, if we under- 
stand his argument, was, yielcling the agreement as to the rent of 
the premises for the year 1881-it was only a contract for the 
use and occupation of the land for a pear, and that there was an 
implied contract on the part of the lessor that he would not dis- 
turb the possession of the lessee during the time of his lease, and 
the entry of the defendant, as heir of the lessor, was a breach of 
that implied contract, and the action wai to recover damages for 
the breach, and as the damages were laid at a sun1 under two 
hundred dollars, the Superior Court had no jurisdiction of the 
action. 

H e  referred to the sumnlons as proof that the action mas p r  

confractu, beeawe the defendant vas  snn~monetl as adn-tinistrator 
of W. Walker. 

Rut the an-mer to that ii, that the wmmons wa5 against the 
defendant as \uch :dministrator, and ag~ins t  him individuallp, 
and thc caomplaint ieclm to charge him only in his individual 
character. This meets the objection. For  the only ofice of' the 
summons is to bring the partics befhre the Court, and the Court, 
in detern~ining the nature of the action, cau only look to the 
complaint. TVilson v. MOOIT, 72 N. C., 558. 

The couniel for the defendant hai o\ erloolied the distinctiou 
between an executory and an executed awntract. The firqt, as 
defined by Blackstone, is only a chose i n  action, but thc latter is 
x chose i n  pos.~e.s.Gorb, and diffilrs nothing from a grant. 2; Blk. 
Porn, page 1-48. Thus, in a leaic for ycars, which he defines to 
be "a contract for the p o q s e k n  of land a i d  tcuements for some 
determinate period, and the lessee enter? thereon, the lease does 
not rest any estate in the lessee, but only gives him a right of 
entry on the tenement, which right is called his interest in the 
ternl; but the estate doe5 not v e ~ t  in him ~ m t i l  he ~ d c e s  an 
actual entry and thereby accepts the grant, and is in poweqsion, 
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not properly of the land, but of the term. 2 Blk., 140 and 144. 
Before the lessee enters and takes pos.iession, his right lieq only 
in contract, but after entry the contract i-, executed a i d  the estate 
is absolutely rested in him, as if by grant, for the period of time 
mentioned in the lease, whether in writing or by parol, unlesf it 
ihould contain some ,-tipulationy upon the breach of IT-hich the 
estate is forfeited. 

I f  the defendailt had titlien possesiion of the land before the 
entry of the plaintiff, there ~ o u l d  hare been nlnch fhrcc in hi* 
argument, and the authorities cited by hiin 'r~ould have heell 
applicable to that state of facts. But here there were no ( w e -  
nailti or ~tipnlation. in the leace, and the eztate for a J ear ve+tecl 
absolutely in the plaintiff by hi.: cntrj-, before the trecpa- com- 
mitted by the defendaut, a+ fully and effectually a. though he 
had a lease for life or a deed in fee simple. There i+ no implied 
contract that the lesqor will not inolett the les-ee in hii  poiiesiion; 
h t  there iq an implid  conditio,~ to that effect, upon a breach of 
IT-hich the lewee is discharged from hi+ obligation to payment. 
Taylor's Lant1lor.d and Tenmd, section 386. 

The defendant, n hile the plaintiff n a+ thui in poises4ou nader 
his lease, entered i~pon the premise- and (liyx)bhe+zed him. V h a t  
was his remedy P h h t  clearly an action PX rlelicfo. I-nder the 
former practice an action of trespa-q yzrnre dc~nsuin jkyit ,  but 
under the preeent ~y+t r in  an action for a tort, of which a juqtice 
of the peace hacl no jurisdiction before the act of 1876. -I7ance 
v. the Carolina Cee?ztrnl Rnilzcay CYor~zpa~zy, 76 S. C'., 9 ; and 
since that act only a concurrent ,juriqclic~tion with the Superior 
Court when the damages claiiued do not exceed fifty dollar,i. 
Here the damages claimed are one hundrcrl and .eventy-five clol- 
lars, and the jury has assessed thcin at oue h~ulclreci dollar+. 

The right of a lessee for yearq to sue hii leswr for a treypaw 
upon the land demibed, during the c~nAnuance of the Icaie, iz ex- 
pressly decided in the case of Hatchdl c. Kimb~ough, 4 Jones, 16:L 

There is no error. The judgment of the Superior Conrt iq 

therefore affirmed. 
No error. Affirmed. 
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A. B. WARE aud wife v. A. R. NISBET, et alp. 

Ce.rtiorar.i-- Cuse 071 appeal. 

In  a petition for a certiora1.i to correct a mistake in a case stated on appeal by the 
Jndqe, it mufit be shown that by inadvertence, mistake or accidental misap- 
prehension, the presidiug Judge misstated or failed to state something that 
ought to appear iu the case settled on appeal, and that the Judge would proh- 
ably make the correction, if the certiorari is yranted. 

(Currie v. C l n ~ k ,  90 N. C. 17, cited and approved). 

This was a CIVIL ACTION tried before #IcKoy, Judge, and a 
jury, at Fall  Term, 1884, of R U T H E R ~ O I ~ D  Superior Court. 

There was a verdict and judgment for the plaintif%, and the 
tiefeudants appealed. 

After the record was docketed in the Supreme Court, after 
notice, the appellant moved for a cer.ti0mr.i to correct an alleged 
error in the case on appeal. I n  support of the motion, the affi- 
ant filed an affidavit, which alleged in substance, that at the proper 
time, counsel for the appellant handed to the presiding judge 
written requests for instructiom to the jury. That after His  
Honor had charged the jury without adverting to the requests 
for instructions, neither giving nor refusing them, His  Honor 
turned to the couusel for the plaintiff and asked if  they had any 
fbrther instructions, and being told that they had none, he then 
addressetl the same question to the counsel for the defendant and 
received the same reply. That in making up the case for the 
Supreme C'ourt upon a disagreement of counsel, His  Honor stated 
that the instructions requested by the defendant were withdrawn. 
The relief prayed was that the facts which His  Honor declares 
to be a withdrawal of the prayers for instructions may be certi- 
fied to this Court, together with a copy of the instructions, that 
this Court may determine what the e&t of the same was. 

&fi.. .J. W. Hinsdale, for the plaintif&. 
1Cfi.. VTalte)* Clark, for the defendant. 
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MERRIMOK, J. The appellant suggests upon affidavit, that 
the Judge states in the case settled upon appeal by him, that cer- 
tain special instructions to the jury were withdrawn, whereas in 
fact they were not withdrawn, and he desires that the Judge shall 
state the facts from which he inferred such withdrawal, and to 
that end, he moveq that the writ of certiorari be granted to bring 
up a more perfect stattlmeut of the case. 

The motiou cannot be sustained. I t  does not appear from the 
affidavit offered to support it, or otherwise, that, "by inadvert- 
ence, mistake, or accidental misapprehension, the presiding Judge 
misstated, or failed to state something that ought to appear in the 
case settled upon appeal," nor does it appear that the J ~ ~ d g e  
" would probably make the corrc3ction " the appellant desires to 
have made. To entitle him to have his motion allowed, such facts 
otlght to appear. Gcrrie v. Clark, 90 N. C. 17. 

Motion denied. 

DAVIS ,!z SCHEXCK v. ALBERT0 HIGGINS. 

Jzic7gment ,for Cbst Against Asdgnee. 

1. Sectiou .539 of The Code does not apply to an assignment of the cause of action 
as collateral security for a continuing obligation ; 

8. Xor when the assignment is only of a p m t  and not of the whole cause of action. 

3. I t  applies when the assignee might, nuder $188 of The Code, be substituted for 
the original plaintiff. 

PETITIOX by defeudauts to rehear, filed and tried at February 
Term, 1885, of Supreme Court. 

S o  couusel for the plaintiffs. 
,Jlessr.s. Batchetor & Becerezcz for the defendants. 
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SMITH, C. J. The plaintiff commenced and prosecuted his 
suit to recover possession of the land mentioned in the complaint 
and damages for the withholding, until its termination in an 
adverse verdict, finding that he was not the owner. Pending the 
action the plaintiff, , in  September, 1881, executed a quit-claim 
deed for the premises to B. G. Godin and John Hyams, who, 
with their wives, conveyed to Allan Schenck, a resident of New 
York. I n  the Superior Court, on proof of these deeds and the 
employment of counsel by the latter, the defendant's costs were 
adjudged against him, and this ruling was reversed in this court 
because he was not a party to the action. Application is now 
made for a reversal of this judgment and the affirmation of that 
rendered in the court below, as warranted by an overlooked stat- 
ute, which is in these words : 

" I n  actions in which the cause of action shall become by 
assignment, after the commenc.ement of the action, or in any 
other manner, the property of a person not a party to the action, 
such person shall be liable for the costs in the same manner as if' 
he were a party.'' Code, see. 539. 

This enactment is supplen~ental to another provision, which in 
case of the transfer of the interest of a party during the progress 
of the actiou permits it to be "continued in the milie of the 
original party," or the substitution of' the assignee in his place. 
Code, see. 188. 

The constrnction of the statute ho greatly innovating upon the 
settled previous rules of practice, and apparently subverting the 
principle that no personal judgment can he rendered against one 
not by proper process made a party to the action, has not been 
before the court, and we find but few acljndications upon its 
meaning and operation in the conrts of the State froni whose 
laws this statutory provision has been borrowed. Cases have, 
however, been decided in those conrts in which it is held that the 
assignments contei~~plated are only mch as are absolute, aild that 
such as are intcnded to be a collateral security vnly for a continn- 
ing obligation or claim are not within the purvien- of this act. 
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Thns i t  has been decided that an assignee could not be sub- 
jected to the payment of the costs incurred when the transfer was, 
as a collateral security, of a right to clamages for an assault on 
the person of the assignor then in process of enforcement. Wol- 
cott v. Holcomb, 31 K. Y., 125 ;-of judgments; Peck v. Yorlcs, 
75 N. Y., 421 ;-of a demand under the mechanics' lien law. I n  
the matter of the lien of R. H. Doudir~g, 52 N. Y., 658. 

It was held further that the liability when incurred extends to 
costs before, as well as those occurring after the assignment. I n  
the matter of the lien, of R. H. Dowliny, supra. The peculiar 
features appearing in the present case are: 

(I). The suit having been conducted throughout in forma pau- 
pe&, no costs were recoverable of the plaintiff of record ; 

(11). The plaintiff's assignment was in the form of a quit-claim 
deed ; 

(111). The appellant is uot the immediate assignee of the plain- 
t i f ,  but the assignee of an assignee; 

( IV).  H e  is non-resident and not within the jurisdiction of 
the court; 

(V). The entire cause of action is not transferred but only the 
land the subject-matter of it, aud the fruits of a recovery, beyond 
that of possession, remain the property of the plaintiff. 

These considerations embarrass in a greater or less degree the 
application of the statute to the case, and the shifting the burden 
of an unsuccessful prosecution fronl the plaintiff, or rather the 
imposition of one not before existing, upon the second assignee. 

A s  a collateral assignment is outside of the statute, so accord- 
ing to one interpretation of its terms is a+artial, as distinguished 
from a full assignuient of the cause of action, not embraced in 
it. The action here is for the two-fold purpose of getting 
possession of the land and recovering a compensation in money 
for the alleged wrongful withholding of it. The first may inure 
to the benefit of the assignee, the damages to the asignor only. 
These are distiuct and separate interests, and together constitute 
the cause of action. The right to all the fruits of a possible 
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recovery must pass to the assignee or the cause of action does not 
in its entirety become "the property of a person not a party to 
the action," since a portion of those fruits stdl remain to the 
plaintiff. 

An illustration will reuder this clear. Suppose the actiou was 
oue in trespass only, and the demand was for compensatoq dam- 
ages for the injury done to the land by the defendant's telnporag 
use and occupation, aud during its pendency the laud was sold 
and conveyed to a stranger. This would uot interfere with thtl 
prosecution of the suit, nor mould the grantee become eutitlecl to 
any part of the moueys recovered. I n  this case the cause of 
action would still reside undisturbed in the plaintiff aud no part 
of it would pass with the title to the land. I11 no scnse could 
the cause of action be considered as assigned, so as to admit of - 

the substitution. I11 the present case the cause of action consibts 
in the wrongful occupation and withholding by the defendant, 
and the damages sustained by the unlamfi~l act. The land is the 
subject-matter of the action, and if a restoration of possession be 
deemed to enter into and form an element involved in the "causc 
of action," it is not transferred in its entirety by a transfer of an 
estate in the land, if indeed the title, reniainiug or conveyed, call 
in strictness be deemed a part of the cause of the action. But 
aside from this the statute manifestly looks to an assignment of 
the whole cause of actiou so that the assiguee might be substituted 
in place of the assignor, having acquired all the latter's interest in 
the suit. 

The question before us is as to the correctness of the ruliug, 
when made, subjecting the appellant to the papnient of the 
defendant's costs, nor can the effort to get rid of an erroneous judg- 
ment entered up without authority render it rightful a d  proper. 

We must, therefore, deny the application, and affirm the judg- 
ment rendered upon the first hearing. 

Affirmed. 
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GOODSON a. MULLEN AND DERR. 

S. V. GOODSON e t  als. v. J. MULLEN and A. J. DERR, Executors, et als. 

Damages for Flooding Land-How Assessed. 

1. I n  proceedings under the statute for ponding water on plaintiff's land, the jury 
have no right to go back further than one year iu assessing damages, but if 
they do, the error may be corrected by the Court only giving judgment for 
one year ?receding the issuing of the summons. 

2. Where, in such proceedings, the annual damages are a~sessed at  less than 620 
per annum, the judgment is for fire years, including the year preceding the 
filing of the petition, for each year's damages so assessed, with a cesat execu- 
tio for each year after the first year. 

3. Where the damages were amessed at as much as $20 a year, the judgment was 
the same, except that the plaintiff had his election to take judgment for five 
years, or only for the one year preceding the filing of the petition, in which 
case he was at  liberty to bring his action at  common law ; but if the action 
was continued for more than five years, the judgment was for the entire 
amount, and the plaintiff was barred of his election. 

4. Where the jury find the damages are different for different years, they should 
assess them separately for each year. 

5. By $1860 of The  Code the damages are to be assessed for five years, as they 
were prior to the Act of 1677, ch. 197. 

(Hester v. Broach, 84 N. C., 251 ; Rillett v. Jones, 1 Dev. &s Bat., 339; Burnett v. 
Xicholsor~, 86 N .  C.,  99 ; Pugh v. Wheeler, 2 Dev. 6% Bat., .5U, cited and approved). 

This was an action for damages caused by the poading of 
water on plainti&' land-removed from the county of Lincoln, 
and tried before Xacliae, Ju@e, and a jury, at Spring Term, 
1884, of GASTON Superior Court. 

The plaintiff complained that the testator, J. W. Derr, being 
the owner of a dam across a creek flowing through the lands of 
plaintiff, had at various times raised and tightened the same and 
thereby damaged said land $250 annually. Plaintiff offered evi- 
dence tending to prove that the dam had been raised by defendant 
twenty inches or more higher in 1860 than it was in 1833, and 
again in 1874 some twelve inches higher, and that it had so 
stood until 1882, when it was washed away, and had not been 
rebuilt, and that the plaintiffs' land was injured by reason of 



208 I N  THE SUPREME COURT. 

-. - - - --- 
GOODSON v. MULLEK AND DERR. 

said raising up to the time of trial, though the injury was not so 
great since the dam had been washed away. The annual dani- 
ages by reason of said injury were variously estimated at from 
$75 to $250. 

Xeither party excepted to the evidence, nor to the charge. 
The jury found all issues in &vor of the plaintiff, and assess his 
annual damage at eighty dollars. 

The jury say for their verdict-" We find all issues in favor of 
the plaintiffs, and assess their damages at eighty dollars per 
annum, commencing from the 17th day of April, 1874, to the 
17th day of April, 1877." 

Rule for new trial. Rule discharged. 
The presiding judge declined to give judgnient for three years' 

damages preceding the beginning of the action, but gave judg- 
ment for the plaintiff for $642.20, this being the amount of dam- 
ages estimated for the period beginning one year next preceding 
the bringing of the action and ending at the trial, eight years and 
ten days, at the rate of eighty dollars per pear. 

From this judgment both parties appealed to the Suprenlc 
Court. 

Messrs. Hoke & Hoke for the plaintiffs. 
Masrs. W. P. Bymm, Geo. F. Bmon and Batchelor tC Uec- 

ereu.?: for the defendants. 

ASHE, J. This action is brought under the Act of 1868, as 

amended by the Act of 1877. The former act of 1868 as brought 
forward in Battle's Revisal, ch. 72, secs. 13, 14, 15, 16, 17 and 
18, made no snbstantial change in the statute in reference to mills 
as contained in the Revised Code, except as to the mode of pro- 
ceeding. But the act of 1876-'77 repealed all the sections of 
Battle's Revisal, ch. 72, in reference to mills, except the 17th and 
18th, and, as was said in Hestw v. Broach, 81  N. C., 251, the act 
of 1876-'77, ch. 197, and the 17th and 18th sections of ch. 72 
of Battle's Revisal constituted all the statutory provisions with 
regard to injuries caused by the erection of mills. 
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The fifteenth section of ch. 72 of Battle's Recisal, d ~ i c h  pro- 
vides that "a judgment, giviug to the plaintiff an annual i n m  
by the way of damagey shall he bindiug upon the pilrtiey for five 
years from the issuing of the sumn~ons," was repealed by the act 
of 1877. But the 17th bection was retained, which provided 
"that in all cases where the first judgment of the court shall 
assess the yearly damryes of the plaintiff as high as twenty 
dollars, nothing in this chapter contained shall be conitrued tc, 
prevent the plaintiff, his heirs or as,igns from suing a> heretofore, 
and in such cases the final judgment aforesaid shall be binding 
as heretofore, and in such case the final judgment a fore4d  shall 
be binding only for thc year's damage prececlil~g the i+suing of 
the summons." 

The act of 1877 ha5 thrown some confi~iion into the wbject, 
hilt i t  is evident the Legislature did not intend to destroy the 
remedial character of the statute. Prior to the act of 1877, the 
act of 1868-69, Brittle's Reaisat, ch. 72, substantially the .ame 
as ch. 71, of the Recised C'ode, had received a coilstructio~~ by 
this court which wa* well understood and acted upon in practice. 
F o r  instance, where the annual damages mere aswsed by a jury 
at  a sum lejz than twenty dolltm per annum, the juclgnlent was 
for five par$ ,  including the year preceding the filing of the peti- 
tion, for each year's damages io wsessed, with a ces.snt ezecutio 
for the successive years after the first year. Rut when the amual  
damages were assessed as high a- twenty dollar* the juclgnlent 
mas the same, except in that case the plaintiff had his election to 
take the judgment for five years or only for the one year prcced- 
ing the filing the petition, in nhich caie he wai at liberty to 
bring his action at  comn~on law. If, however, the action rhonld 
be continued for more than five years and the dan~age- aise3oed 
were for more than twenty dollar.: a year, then the judgment was 
for the entire damages up to the trial, and the plaintiff, i11 that 
case was debarred of the privilege of making ail electiou to take 
the damages for the years that were past, a d  resort to his coni- 
mon law remedy, for he had no opportunity of making an elec- 

1 4  
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tion and was by the lapse of time deprived of any other relief 
than that given by the statute. Gillet v. Jones, 1 D. & B., 339. 

Notwithstanding the Act of 1877, under the unrepealed sec- 
tion 17 of Battle's Revisal, chapter 72, annual damages were to 
be assessed, and if  for more than twenty dollars a year, the plain- 
tiff could make his election, and take judgment only for the 
damages for the year preceding the issuing of the summons, and 
have recourse to his remedy at common law, but when he failed 
to do so, he was entitled to recover judgment for the annual 
damages up to the time when the cause was determined. Bumeett 
v. Nichobon, 86 IS. C. 99, and Gillet v. Jones, suprcc. 

When the jury find that the damages are different in different 
years, they should assess the damages specifically for each year, 
and if' the illjury should be removed or diminished by taking 
down or lowering the dam, no damage or less damage, as the case 
might be, should be assessed for those years, but when no such 
facts are shown, and they assess the same damage for each year, 
the judgment as well in the one case as the other was for the 
aggregate sum.of the assessnleut for each year, up to the time of 
trial. Rumett v. Nichobon, supra. 

The only reason why it was necessary to designate the dam- 
ages for each year, was to enable the plaintiff t o  determine whether 
he would make election to take judgment for the damages for the 
one year preceding the commencement of the action, and that the 
Court might see for what amount the judgment should be ren- 
dered, but when no such election was made and the plaintiff was 
entitled to judgment for all the damage assessed up to the time 
of trial, we can see no reason why the annual damage3 should be 
assessed specifically for each year. But in case they mere k o  

assessed, and the ground of the plaintiffd exception to the juclg- 
ment of the court is, that it was for only one year previous to 
the issriiug of the summons when the jury by their verdict had 
assessed in  damages for three years preceding the commencement 
of the artion, beginning from the 17th day of April, 1871, to 
the 17th day of April, 1884, the snmmons having been issued 
on the 17th day of April, 1877. 
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GOODSON 8. MULLIN AND DERR. 

The jury had no right to assess the damages for three years 
preceding the commencement of the action, but having done so, 
and assessed the same damages for each successive year the error 
in the verdict was cured by the judgment which was for the 
aggregate sum of the several assessments commencing one year 
before the action was begun. The exception is met by the decis- 
ion in Pugh v. Wheeler, 2 D. & 13. 50, where i t  was held, " I f  
on a petition for damages caused by $he erection of a mill under 
the act of 1809 (Battle's Revisal, chapter 72,), the jury returned 
a verdict assessing the damages for more than one year before the 
filing the petition, the Court may correct it, by giving judgment 
for the damages of only one year previous." 

W e  think it proper to add before concluding, that by sectiou 1860 
of The Code the law is again changed, and the damages are to be 
now assessed as before the passage of the act of 1577, for five 
years. 

We find no error in the record affecting the rights of the plain-. 
tiff. The judgment therefore, so far as it relates to his appeal, is 
affirmed. 

No error. Affirmed. 

S. V. GOODSON, et als., r. J. MULLIN and A. J. DERR, Ex'rs., et als. 

Damages-Diswetion- Judgment. 

1. The Superior Courts may q a n t  a new trial on the ground of excessive damages, 
but that is a matter exclusively within their discretion, and cannot be 
reviewed on appeal. 

2. Where in an action for damage to land by poudinff water on it, the jury found 
that the land was damaged eighty dollars per year, and His Honor gave 
judgment for a sum in gross, and not for each year's damages; Held, not to  
be erroneous. 

(Long v. Cantley, 4 Dev. $ Bat., 313; XcRae v. Lilly, 1 Ired., 118; Bro~m v. Xor- 
,is, 4 Dev. & Bat., 429; Cillet v. Jone,~, I D. cYr B., 339, cited and approved). 
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( ~ 0 0 ~ 5 0 ~  U. MULLEN A N D  DERR. 

This was the defendant's appeal from the foregoii~g case, and 
 as argued by the same counsel. 

The kcts appear in the opinion. 

ASHE, J. This is the defendant's appeal in the case between 
the same parties, decided at this term of the court on the appeal 
of the plaintiff; and reported supra. 

The facts of this case, the instructions of the court, the finding 
of the jury, and the judgnient are idelltically the same as in that 
case. 

We are uuable to discover in the record auy error to the pre- 
.judice of the appellaut which is reviewable in this court. The 
judgment of the court as we decided in that case, was correct, and 
in fact was more favorable to the defendant than the plaintiff; for 
the jury had assessed the damages against the defendant for three 
years prior to the commeucement of thc action, and the judge, as 
he had the right to do, corrected the error in the verdict of the 
jury, by rendering upon their finding, a proper judgment for the 
damages for only one year preceding the issuing of the summons. 

The only error in the case of which the defendant could com- 
plain was that part of the verdict in which annual damages were 
assessed after the dam had been taken down. But His  Honor 
instructed the jury that they should take that fact into considera- 
tion in assessing the annual damages, and although the jury may 
have assessed excessive damages, that was a matter addressed 
exclusively to the discretion of the judge. "The Supreme Court 
cannot grant a new trial upou the ground that the verdict was 
against the evidence or the weight of evidence, that being a mat- 
ter of discretion with the judge, who presides at the trial in the 
court below, which cannot be reviewed upon appeal." Long v. 
Gantley, 4 Dev. & Bat., 313; 1M;:Rae v. filly, 1 Ired., 118; 
Brown v. Morris, 4 Dev. & Bat., 429. 

The error mainly relied upon in the argument before this court 
was, that His  Honor, in the court below, did not render judgment 
for each year's damage, according to the specific assessments made 
by the jury for each year's damage. 
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There is good reason why that should be done, when the dam- 
ages are assessed for five pears as high as twenty dollars a year, 
that the plaintiff might make his election and take judgrnent for 
only one year's damages and then rewrt to his common law rem- 
edy, or when the dam is taken down or lowered, that the defend- 
ant  might, by a motion in the nature of audita querela, have the 
judgment modified or set aside, as the case might be for the resi- 
due. Gillet v. .Jones, 1 Dev. & Bat., 339. 

But when the damages are not to be ahsessed for the five years, 
as in this case, under the act 1876-'77, and the jnry have assessed 
the same damages for each year, a ~ i d  the judgnlent is for the 
damages assessed for past years up to the trial, there can be no 
reason or necessity for rendering jndgment for the several damages 
assessed for each year ; " cessnnt~ ratione, cessnt lez." 

There is no error in the judgment of the Superior Court. The 
judgment of the court is, therefore, affirmed. 

No error. Affirmed. 

G. W. ABERNATHY v. H. D. BTOWE. 

Bond- Condition-Encumbrame-n'on-suit. 

1. Where the defendant gave his boud to  the plaintiff for a sum of money, which 
was part of the purchase money for a tract of land, to  be paid when the 
plaintiif should remove from said property ' l  all claims, trespasses or incum- 
brances," and give the defendant possession of the same; Held, that the 
incumbrances intended were such as, at  the execution of the bond, had some 
foundation in right, or at  least color of right, and not such as might be set up 
arbitrarily and groundlessly by a mere pretender, and the trespasses meant, 
were such as intruders were perpetrating on the laud at  the time the bond was 
executed. 

2. Where, in deference to the opiuiorr of the judge, a plaintiff submits to a non- 
suit and appeals, the non-suit will be set aside and a new trial ordered, if in 
any view of the evidence offered the plaiutiff has made out a prima facic 
case. 
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CIVIL AC'CIOX tried before MacIlrce, Judge, at Spring Term, 
1884, of Gliwos Superior Court. 

The plaintiff brought this action to recover the sum of money 
n~entioned in the bond sued npm, of which the following is a 
copy : 

'($538.70. For d u e  received, I promibe to pay G. W. Abcr- 
nathy fire hundred and thirtv-eight dollarb and seventy cents, to 
be paid wheu he removes froin the property which he has sold 
me, and for a part of the purchase money of which this note is 
given, all claimb, treepasse-, or incunlbrances whatsoever, and 
when lie gives me full posw&n to said property, with all the 
rights, powera :111d privilege* grantetl to the said G. W. Aberna- 
thy and A. Goodsou, hy a deed of' conveyance from John Clem- 
mer, for the tract of land, of whicll the tract the said G. W. 
Abernathy sold me is a part. The haid deed from John Cleni- 
mer is dated August 8th, 1849, and, if it is necessary, I am to 
have the privilege to upply this money, or so much of it as may 
be necessary, to the removal of any incumbrances existing on 
this land bought by me from the said G. W. dbernathy; and I 
agree to pap eighty-five dollars of this money next October, if 
necessary, to pay legal expemses incurred by said G. W. Aberna- 
thy in attempting to remove said incumbrances, and this note is 
to draw interest from date. This March %th, 1880. 

(Signed) H. D. STOWE. (Seal)." 

The tract of land nientioned in this bond, as sold by the plain- 
tiff, consisted of ten acres, including the "Clemmer or Abernathy 
~nill)' aud the water-power and dam conuected therewith. 

The plaintiff' alleged in his complaint that he had on his part 
conlplied in all respects with the terms, provisions and conditions 
provided and contained in the bond sued upon. 

The plaintiff' introduced a deed from John Clemmer to G. W. 
Abernathy and A. Goodson, bearing date August 8th, 1849, con- 
taining two hundred and thirty-seven acres, in which deed the 
following clause appears, being the clause referred to in the bond 
d e clared up011 : 
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"And it is to be further understood that the said Goodson and 
Abernathy dam adjoining the island is to be kept up by them as 
high as it is, or to any necessary height clear of any claim of 
raid Clemruer, or his heirs or assigns, in as full a manner as said 
Clemmer ever enjoyed, unto the said Goodson and dberilathy, 
and their heirs and assigns forever." 

H e  also introduc~l a deed from A. Goodson to C. M. Aberiia- 
thy, dated Xovember, 1851, for one-half of two hundred and 
thirty-seven acres, his interest covering the land in dispute; also, 
a deed from C. M. Abernathy and wife to plaintiff G. VV. Aber- 
nathy, dated November 2nd) 1878, for one-half of the two hun- 
dred and thirty-seven acres nientioned; also, a deed fro111 G. W. 
Abernathy and wife to H. D. Stowe, defendant, dated March 
25th, 1880, including the mills, and being the land for which 
this note was given, and containing the same condition set out in 
the above-mentioned deed to Goodson and Aberiiathy from ,Tohn 
Clemmer; and, also, a deed from John Cathey and George 
Cathey to John Clemmer, dated October 30th, 1834; and, also, a 
deed from John Hoke to George and John Cathey, dated 1827, 
and a deed from John Colter, sheriff, to John Hoke, dated 1827. 

The plaintiff then proved by A. L. Henderson, the surveyor, 
that these several deeds covered the land sold by plaintiff to 
defendant. 

H e  then introduced Jonas Hoffman and G. W. Abernathy, 
who testified that John Clemn~er and plaintiff, and those under 
whom they claimed, had been in possession of the laud sold, 
claiming the same under the deeds offered by plaintiff, and oper- 
ating the mills there, and keeping up the dams continuously until 
the year 1879 from 1837, and that the dam ran along up the 
river near the bank to a small island, and then across to a larger 
island. Jonas Hoffman further testified that he went to the mills 
and took charge of them himself for Clemmer in 1837, and 
remaining there in charge till 1811. The mill, at the time 
the witness went there, had the appearance of having been built 
home three or four years. G. w. Abernathy, plaintiff, as mitncs, 
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for himself, fi~rther tebtified, that he sold this land to defendant 
in  the spring of 1879, for eleven hundred dollars, and gave 
him a bond for title, and placed hini in possession thereof; 
that the nlills were at that time in good running order, and 
in same condition as provided for in the Clemmer deed, and 
that there were no claims, or trespasses or incumbrances thereon, 
that he knew of ;  that defenclant paid something on account of 
the purchase money and executed the b o ~ d  sued upon for the 
reniainder at the time it bears date; and that defendant has bee11 
in possession and control of the property since the sale in the 
spring of 1879; that at the time the note sued on was given 
in March, 1880, witness made defendant an absolute deed and 
title, and the bond for title mas snrrendered; that in 1877 or 
1878, C. J. Lineberger cY- Co., who were operating a cotton fac- 
tory on the river nearly opposite the land sold, built a dam fl-om 
their side of the river, colnmencing a little below and running 
across and joined to witness's fore-bay ; this dam was higher 
than the one witnehi had7 and gave him at his mills a greater 
head of water, and was no injury to his property, but a benefit ; 
that witnesh built a part of this dam himself, and used the same 
in running his mills; that after nritnes,< qoltl the property to 
defendant, the mills were allo\ved to go down, and defendant 
hauled away some three or four hundred dollar-;' worth of 
property &om the mills ; that the fore-bay in the year 1879 was 
washed out by a freshet, and Linebergel- & Co. put a temporary 
obstruction in the same, " a hedge "; that this was about fourteen 
feet wide, and could have been removed for from eight to twelve 
dollars ; that witness told Lineberger not to put the same in, but 
Lineberger did, and agreed to move it at his own expense when- 
ever the owners of the property wished to rebuild and go to work. 

The witness also testified that before bringing the action he 
offered to remove this obstruction himself, and asked pernlission 
to do so, which was not given by defendant; and further, that at 
the time he made the hond to the defendant in the spring of 1879, 
and at  the time he made the title in the spring of 1880, there mas 
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enough water to operate the mills sold to defendant, and in same 
plight and condition as they were under the deed from John 
Clemmer to Abernathy and Goodson, of date August 8th, 1849; 
that he gave defelidaat possession and control of the property 
sold in the same manner and to like extent as was enjoyed by 
himself and predeceswrs under the John Clemmer deed. 

The deed from John Clelnnier to Abernathy and Goodsou, of 
date Angust 8th, 1849, hpecified that it included the two mills. 

The witness Abernathy testified that the race dug by Line- 
berger to run the lower factory was dug since his sale of the 
property to Stowe, and the execution of the bond sued upon. 

The defendant then introduced the record of an action in 
Gaston Superior Court in favor of IK A. Rowe r. TVoodla~rve 
Manufacturing Company, that conmenced in 1 882. 

To this the plaintiff objected. Objection orerruled, and the 
plaintiff excepted. 

This action was for damages caused on alleged diversion and 
appropriation of the water of the river ahol-e the property sold 
to defendaut. 

The defendant then offered 
(1) A deed from Moses H. Rhyne and wife to M. C. Rhpne, 

bearing date 1871 ; 
(2) Also a deed from C. J. Lineberger and others to the 

\voodlawn Manufidcturing Company, dated September 1879 ; 
(3) And a deed from C. J. Lineberger and others to the 

Lawrence Manufacturing Company, dated 1879. 
The plaintiff objected to the introduction of each of the fore- 

going deeds offered by defendants. The objections were over- 
ruled and the plaintiff excepted. Defendant then introduced A. 
L. Henderson, who testified that the land described in the com- 
plaint in the action of W. A. Stowe v. Woodlawn Manufacturing 
Company, et ah., and claimed to be the property of plaintiff in 
that action, and alleged therein to be damaged, was the land sold 
by plaiutiff to defendant, and for which the note declared upon was 
given. This &neqs also testified that the deed:, introduced by 
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defendant included the bed of the river, adjoining the land sold 
to defendant, and for which the bond declared upon was given. 

There was no evidence offered by defendant of any occupation 
of the property and assertion of any claim or right under the 
deeds introduced by them. 

There was no evidence offered that either the Lineberger or 
Woodlawil Company, or Lawrence Company, or any other per- 
son or company, ever set up any claim to any part of the land or 
property sold to defendant by plaintiff until the commencement 
of the suit of W. A. Stowe v. the Woodlawn Manufacturing 
Company, et als. 

The plaintiff contended that upon the evidence there was no 
incumbrance, claim or trespass upon the property sold, and that 
the conditions of the bond had been in all things substantially 
complied with. 

The plaintiff further contended upon the evidence introduced, 
that there was no valid claim, trespass or incumbrance upon the 
property sold, and that the conditions of the bond sued upon had 
been in all things substantially con~plied with ; that he had shown 
title to the lands, dams, inills and property sold, by possession 
under title for more than thirty years; that plaintiff had placed 
defendant in as full possession of the land as ever John Clemmer 
had enjoyed; that Clemmer had only a privilege, but that the 
possession of thirty years, under title, ripened his privilege into a 
good title; that the claims and incumbrances must be valid ones; 
that the filling up of the fore-bay was not an existing trespass; 
and that the incumbrances had been tried in this suit and were 
not valid. 

The court intimated the opinion that under the facts as proven, 
there were incumbrances existing on the property and that plain- 
tiff could not recover. 

I n  deference to the opinion of the court, the plaintiff submit- 
ted to a non-suit and appealed. 

Messrs. Hoke & Hoke, for the plaintiff. 
Mr. W. P. Bynum, for the defendant. 
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MERRIMON, J. (after stating the facts). We think that the 
intimation of the Court, that "under the facts as proved there 
were incumbrances existing on the property and the plaintiff 
could not recover," was not warranted by any proper view of 
the evidence produced on the trial. 

The plaintiff introduced evidence that went directly to prove 
:i good and perfect title, prima facie, in him to the land nien- 
tioned a id  referred to in the bond sued upon, and, giving this 
bond a proper interpretation, nothing appeared to the contrary. 
The plaintiff sold the land to the defendant in the spring of 
1879, a i d  then put him in possession of it, and he continued to 
have such possession from that time, until and at the trial, the 
plaintiff, in the meantime, having conveyed the title to him by 
proper deed, on the 25th day of March, 1880, the day on which 
the bond sued upon was executed. This bond contained a con- 
dition, badly and obscwrely expressed, but giving it a reasonable 
and just interpretation, it means that the defendant obliged him- 
self to pay to the plaintiff $538.70 when, as soon as, and upon 
the condition, that the latter should relieve the land he had sold 
and conveyed to the former of "all claims, trespnsses and incum- 
brances whatsoever, and when he gives me (the defendant) full 
possession to (of) said property, with all the rights, powers and 
privileges granted to the said G. W. Abernathy and A. Goodson 
hy deed of conveyance from John Clemmer for tract of land of 
which the tract the said G. Mr. Abernathy sold me (the defend- 
ant) is a part." That is, the money was to be paid to the plain- 
tiff as soon as he made to the defendant a clean title to the land, 
includihg "all the rights, powers and privileges" appertaining 
thereto, granted by John Clemmer to the persons named in the 
bond. I f  there were claims or incumbrances upon the land, or 
persons trespassing upon it at the time of the execution of the 
bond, the plaintiff was required to relieve the land from them, 
and to the end that this might the more certainly be done, it was 
st,ipulated in the bond, that the defendant might apply the money 
agreed to he paid, or so much thereof as might be necessary, in 
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the removal of any "incumbrances," and i t  was further stipn- 
lated, that the defendant would pay of the sun1 stipulated, $85, 
i11 October next after the execution of the bond, to pay "legal 
expenses." 

I t  seem3 that the partieh apprehended that there were "clairns, 
trespasses or incumbrances" upon the land, but obviously if 
there were none, and the title to the land was kood, including 
the @hts and privileges appertaining thereto, then the plaintiff 
would be entitled to be paid the money the defendant had obliged 
himself to pay as part of the purchase money for the land. 

The claims and incumbrances upon the land to be removed by 
the plaintiff mere such as at the time the bond wab executed had 
some foundation in right, or at least color of right, such as would 
require in some proper way an expenditure of money to remove 
them; they were not such as might be set up arbitrarily and 
groundlessly by a mere pretender. And the "trespasses" to he 

removed" m w t  imply such as intruders were perpetrating upon 
the land at the time the bond was executed, and as they contin- 
uously perpetrated until they were compelled to desist. 

This seems to us a reasonable and just interpretation of the 
provisions of the b o d  just referred to, and the parties to it must 
he deemed to have so understood and accepted them. 

The deeds put in evidence by the plaintiff on the trial, were 
not in any respect questioned, and the par01 evidence introduced 
by him, if accepted as true by the jury, would have provcn that 
the plaintiff had b good title to thc land, including the rights 
and privileges conveyed by John Clemmer, and which he con- 
veyed to G. W. -ibernathy and A. Goodson; that he conveyed a 
good title to the Game to the defendant, and that there were no 
"claims, trespasses or incunlbrancesn on the land at the time 
the bond was execwted; unless "a hedge" temporarily put into 
the open, fore-bay by Lineberger & Co., clould be treated as a 
"trespass" to be removed, and as to that, the plaintiff offered 
before the action waP begun to remove it, but the defendant would 
not allow him to do 40, thus relieving him from further obliga- 
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tion in that respect, certainly, to the extent of putting such '(tres- 
pass" out of the plaiutiff's way to a recovery in this action. 

The deeds put in evidence by the defe~lclaut failed to show the 
title to the land out of the platntiff at the time he conveyed it to 
the defendant; nor did they show any reasonable claim to, or 
iucumbrance upon it ; uor can we discover ally claim to, or incum- 
brance orr it made apparent by the transcript of the record in the 
action of W. A. A o t w  r. The Woodlman AUanufacturing Co. and 
others. 

These deecli mere of recent date, junior by a great number of 
years to those iutrodnced by the plaintiff and nnder which he 
derived title to the land, and there was 110 evideuce goiug to show 
that any person ever had possession of the land sold by the plain- 
tiff to the defendant claimiug nnder them, or that ally person set 
up any claim to thih land until the briuging of the action by W. 
A. Stowe on the 5th of December, 1881, mauy months after the 
date of the bond, aud the date of the deed by which the plaiutiff 
couveyed the land to the defendant. 

For the purpose of the appeal, it must be taken that the jury 
would have acceptecl the evidence on the part of the plaintiff as 
true, and so taking it, he proved a p i n m  *facie case on his part. 
I t  thus behooved the defendant, if he could, to disprove it, by 
sho~viug some defect in the title conveyed to him by the plaintiff, 
or by showing that a third perjon had a reabonable claim to, or 
incumbrailce upon the land, or that a (' trespasb" had been coin- 
initted at the time the bond was executed that the plaintiff had 
failed to remove, or, he might hare shown that he had expended 
the money agreed to be paid, or a part of it, in removing incum- 
brauces, such a- we have indicated. This he did not do on 
the trial. I t  was uot difficult for him to show that some person 
pretended to have and assert a claim to the laud, or an incum- 
brauce upon it, at the date of the bond, manifestly unfounded. 
This might be done every day and indefinitely. The plaintiff 
dicl not agree to remove such claims and incumlmmces. Taking 
the evideucc produced 011 the trial by the defendant to be true, 
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the "claims, trespass or incumbrances " upon the land suggested 
by it were groundless and trifling, and not such as could seri- 
ously disturb the defendant's title to it, or his full and free enjoy- 
ment of all the rights and privileges the plaintiff undertook to 
convey to him. I t  may be that on another trial the defendant 
can establish a good defence to the action ; we simply decide, that 
he did not do so on the trial had. 

There is error, because of which, the j~~dgment of non-suit 
must be set aside and a new trial granted. 

To this end let this opinion be certified to the Superior Court 
of the county of Gaston. I t  is so ordered. 

M. E. RUDtlSILL v. J. Z. FALLS. 

Principal and Agent-Rat$catio?~-Issu,es. 

1. Where an agent exceeds his authority, his principal must either wholly ratify 
or wholly repudiate the transaction. He cannot ratify that portion of the 
contract which is beneficial to  him, and repudiate the remainder. 

2. The provisions of The Code are mandatory, that the controverted allegations 
in the pleadings should be submitted to the jury in the shape of issues. 

This was a CIVIL arrros tried hefore MacBae, Jwl.qe, and 
R jury at Spring Term, 1884, of CI~EVEIAXD Snperior C'onrt. 

The facts appear in the opinion. 
There was a verdict and jltdginent for the plaintiff, ant1 the 

defendant appealed. 

Jfessrs. W. J. Montgoneery and Giclney cP. IV?hb fbr the plain- 
tiff. 

Messrs. Hoke & H o k e  and R. McBrayer for the defendant. 

SMITH, C. J. The plaintiff, the defeadaut, and one Green 
became co-sureties on a note 11:- the firm of Jenkins, Honlesley 
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& Oates, a, principals, to A. V. Falls, in the sum of sixteen 
hundred dollar., the amount due on which, the said Green 
becoming insolvent, has been collected in equal parts out of the 
other sureties. The present action is to recover the moiety paid 
by the plaintiff from the defendant, upon an allegation that the 
latter has received fron~ their principals property in ~ a l n e  wffi- 
cient to discharge the entire debt. 

The plaintiff teitified that upon the fiailure of the co-partner, 
Jenkins, and the death of Oates, the managenleiit of the factory, 
for conducting the busine-.~ of which the partnership had been 
formed, devolved upon Homesley, who, in an interview with the 
several sureties and one E. Black, expressed a desire to provide 
for his suretie, and said he had the means of doing so, and if 
they did not get the property wme one else would, but that he 
wished to continue running the factory. That the plaintiff and 
Green declined to enter into wch an arrangenlent, and, therefor(,, 
it was agreed that the defendant, represeilting all the sureties, 
hhould go to the factory and take a hill of sale of the property 
for their indenlnity to be appropriated to the debt. 

That some few d a y  after, the defendant, in answer to ail 
inquiry as to what had been done, said to the plaintiff, "I have 
got a bill of sale for two tllonsaud dollars worth of property, and 
i t  ought to pa!- a -.ixtec:l hu~~ti red dollar debt," adding that he 
and Black had leased the factory fronz Honle~ley, and 1% ere going 
to  run it, and that the latter m-odd appropriate the profits to the 
di-charge of the debt tlrx to Fall-., the creditor. 

That two nzonths later the defendant, in reply to the plaintiff'-. 
question whether part of the debt had heen paid, said it had 
not, and if' not paid ioon, the def'endant \vould sell the property 
and apply the proceed. to it. The plaintiff evpressed the wiih 
that thi5 sho~ild be done az he did not want to lose. 

That a month after thi* conversation, the factory wab placed in 
the hands of a receiver, aud Home-ley turned out of po,*sewion. 

That the defenclant lla-. 4nce refil-ed to refund the nloiley paid 
by the plaintiff on the ground that he and Green declined to 
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enter into the arrangement made on behalf of all the sureties for 
the continuance'of the operations of the factory under the lease. 

The defendant exhibited in evidence two papers, bearing the 
same date and executed at the same time, in one of which, signed 
by Falls, Black & Co., it is certified that they have bought of 
Jenkins & Homesley, snrviving partners, certain enumerated 
articles, being all the personal property belonging to the said 
surviviug partners, for the consideration of $2,000, " to be paid 
as follows, to-wit : $200 to J. Z. Falls, the defendant, $800 to 
A. V. Falls, the creditor, and the balance to E. Black, on claims 
they hold against Jenkins, Homesley & Oates, and Jenkins & 
Honiesley, surviving partners of Jenkins, Homesley & Oates, for 
c~ t ton  furnished them. This February 13th, 1879," and signed 

FALLS, BLACK & CO. 

The other ~vriting is an agreement entered into at the same 
time, between Falls, Black & Co., of the first part, and Jenkins 
& Homesley, of the other part, wherein is recited the renting by 
thp former, from the other party, of the factory for a year, and 
the employment of the latter as superintendents and managers, 
and the placing in their hands $600 in illoney and the stock of 
goods and ~nules, wagons, &c., to be used in conducting the busi- 
ness, and to be returned at the end of the time, with an agree- 
ment that no debts are to be made nor contracts entered into in 
the name of the lessees for money borrowed. 

This agreement is signed, 
FALLS, BLACK & Co., 
A. R. HOMESLEI-, 

Witness: S. C. HOMESLEY. J. JENKIKS. 

The defendant's testimony in autagonisn~ to that of the ylain- 
tiff, is in substance this : That the proposition made by Homesley 
was, that if Black, Green, the plaintiff and the defendant would 
form a con~pany, he would turn over the factory to them, and it 
was then agreed that the defendant, as one of the proposed asso- 
ciation, shouId go to the f'tictory and there carry the arrangement 
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into effect, as was done in the execution of the said writings; 
that defendant showed them to the plaintiff and explained what 
had been done by him; that the plaintiff declined to become s 
party to the lease and the arrangements for running the factory, 
and repudiated it all; that the defendant llever took any of the 
assigned property in possession, intending to wait until the agree- 
ment was signed by the plaintiE; that upon this decision of the 
plaintiff, Jenkins & Homesley were notified that the arrangement 
was annulled and could not be carried out as mas originally 
intended; that the defendant did afterwards come into possession 
of two mules and a wagon, sent by Jenkinh c'k Honledey in pay- 
ment of cotton whicl~ had been advi~~lced to and nsed by them. 

The plaintiff'h version of the transaction was sustained by 
Green, while that of the defendant wzls confirmed by Holncsley. 

The charge in general terms was, that if the plaintiff's testi- 
mony be accepted as a correct statement of what transpired, the 
verdict should be for him; while if that c~f the defendant was 
true, the ~rerclict should be in his fi~vor. 

The instnxction in this alternative form is ~ulexceptionable as 
far as it goes. But there is an iuterniecliate aspect of the case 
presented in the testimony, and perhaps warranted by it, which 
was not brought to the attention of the jury. The m u l t  does 
not necessarily depend upon the ternlh of the first arrangement, 
nor the extent of the authority conf'erretl upon the ilcfendant, as 
agent of his associate sureties. 

Assuming the plaintiff's representation to be true and his niern- 
ory of what occurred entirely accurate, his statement is not in 
accord with the nnderstanding of Homesley, who nlade the pro- 
posal, and the latter may have refused to make the assignment at 
all, except upon the condition of a continuance of the factory 
operations. I f  then, the defendant could not efftlct the object of 
the agency nnder the prescribed limitations and exceeded them in 
what was done, the plaintiff had an election to ratify or repu- 
diate what was done on behalf of all. This he was bound to do, 

13 
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and he could not sever parts of a single agreement embraced and 
expressed in the two writings, so as to take advantage of that 
which war favorable without the whole being assumed. The 
agency being exceeded, he was not bound by what the agent did 
in  the name a d  for the common benefit, but he mas bound to 
take the arrangement in its entirety or not to recognize its obli- 
gations at all. 

"The principd cannot of his own mere authority ratify a 
tramaction in part and repudiate as to the rest," is the language of 
Mr. Justice #tory in ~ection 230 of his work on agency. " H e  
must either adopt the whole or none." 

Another recent author lays down the same doctrine thus: "A 
nullification must extend to the whole of a transaction." So 
well established is this principle, that if a party is treated as an 
agent in respect to one part of a transac.tioi1, the whole is thereby 
ratified. From thiq maxim results a ride of universal applica- 
tion that where a contract has been entered into by one man as 
agent of another, the person on whose behalf it has been made 
"cannot take the benejit of it without bearing its burdens. The 
contract nmjt be performed in its integrity." Ewell's Bwn.4 
Agency, 70, (Ed. of 1879, p. 95.) 

The rule rests upon sound reason and abundant authority. 
Gi.aufol*d v. Ra~kley, 18 dla., 270; Hodnett v. Tatum, 9 Ga., 
270; Bank v. Hanner, 14 Mich., 208; Coleman v. Rache, 1 
Oreg., 116. 

The record, and these initructions asked, present this view of 
the case, ancl the defendant had a right to have them, or their 
equivalent, given for the guidance of the jury. The judge was 
mistalren in his hurried reading of the series of instructions 
asked, in supposing they were embodied in his charge. 

Had  they been given the result might have been different, but 
at least the charge ought to have presented the case in this aspect 
to the consideration of the jury, ancl there is error in his mistake 
to do so. 

This record has a defect to which the attention of the profes- 
siou has been more than once directed. There were no issues 
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submitted to the jury, az the statute positively requires as to all 
the controverted allegations in the pleadings material to the 
recovery or the defence. This is an inseparable jncident to our 
present bybtelll of practice, which submits inquiries of fact to the 
jury, of lam upon the findings by the jury to the judge, and the 
functions of each in trials are clearly marked and defined. I t  ib  
enough that the btatute is mandatory in its directness (Code, sec- 
tions 395 and 396), but the rule conimendi itself as proper and 
halutary in its operation. 

There ib error in the record and there must be a new trial, to 
which end let this be certified to the Superior Court, and a venire 
de novo be there awarded. 

Venire de Xovo. 

H A N N A H  McDOWELL et ah. ,  r. JV. W. McDOWELL, et als. 

Entry of J~~d~ymenf-A13peal-A?nendme~~t of the Record. 

1. Parties, by consent, may authorize a judgment to be rendered and entered in 
vacation, but such prsct~ce is not to be encouraqed. 

2. Where such consent is given, and the judge rendered the judgment, but went 
out of office before it was entered on the minutes by tbe clerk, a motion at 
a subsequent term to enter the judgmeut nurrcpro tune will be allowed. 

3. The power of a court to amend its records at a subsequent term is essential, 
and such amendmefit should not be made by simply noting the order to 
amend, but it should be actuallj made by correcting the minutes of the 
former term. 

4. Where an appeal was taken both from the order, allowing the judgment to be 
entered nunc pro  tunc, and also from the judgment itself, it was J ~ l d ,  that 
the appeal from the judgment would not he considered. 

(Shackelfo~d v. Xi l l e~ ,  91 N. C., 181; Deloach 1. Worke, 3 Hawks, 86; CrantJ~a~n v. 
Kennedy, 91 N. C., 145; State v. King, 5 Ired., 203: Jones 1 .  Lewis, 8 Ired., 70; 
Foster 11. Woodfin, 65 N. C., 29; Logun v. Ha~1"is, 90 3. C., 7; State v. Woodfin, 
85 N. C . ,  598, cited aud approved). 

This was a motion to enter judgrrlent ' Y L U ~ C  p ~ o  tune heard 
before Graves, Judge, at Fall Term, 1883, of YANCEY Superior 
Court. 
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His Honor granted the motion, and the defendants appealed 
both from the order allowing the judgment to be entered and 
from the judgment itself. 

The facts appear in the opinion. 

No counsel for the plaintiff:?. 
&kwrs. dl. E. Curter and Reude, Busbee & Busbee, for the 

defendants. 

MERRIMOK, J. At the Fall Term, 1881, of the Superior 
Court of the csounty of Yancey, the court heard the case upon 
the exceptions to the report of the referees. By consent of the 
parties, the judge took time to consider of the questions raised 
aad argued before him, and to that end it was agreed, that he 
niight give his judgment in another county and that the same 
shoulcl be entered ~zpoii the record of that term. 

The judge accordingly, in another county, gave judgment for 
the plaintif% in w-iting, signed the same, and sent it to the clerk 
of the court to be eutered in p~irsuance of the agreement. But, 
befbre the clerk received it, the judge granting it resigned his 
office and ceased to be judge. 

Afterwards, at the term of the court next after the judge 
siglled the judgment, the plaintiffs moved to enter it nuncpq-o 
tune as of the Fall term, 1881. This motion was then enter- 
tained by the court and continued until the Fall term, 1883 ; at 
that term the defendants resisted, but the court allowed it, and the 
defendants excepted and appealed to this court. 

Although such practice ought not to be encouraged, neverthe- 
less, it was competent, the parties to the action consenting and 
agreeing, for the Judge to grant the judgment in vacation and in 
a county other than that in whose court the action was pending. 
I n  such case the judgment must be entered as of the term of the 
court at which the question to be decided, or the matter to be 
acted upon, was presented to the court, and the day of entry 
should be noted on the record. 
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This practice is upheld upon the ground that the court is at all 
times open, and hence the Judge has power, by consent of the 
parties to the action, to grant a d  enter the judgment oat of the 
regular course. Shackelford v. Xiller, 91 K. C., 181, and the 
cases there cited. 

That the judge who granted the juclgnlei~t ceased to be a judge 
after the granting, signing and sending it to be entered, and 
before the clerk of the court received and entered it, cannot im- 
pair its character and legal efl'ect. I t  is presumed that it ~ ~ ~ s t s  
duly rendered in court at the time it was agreed it should bc 
entered and become part of the record in the action, and the con- 
sent of the parties operates so as to make that presumption con- 
cIusive as to them. Before the judge pahied out of office he 
reached his concludons, rendered the judgn~el~t, and did all that 
was necessary on his part in that respec,t. The judgment as 
signed by him, became a part of the minute* of the proc.ecdings 
in the adion, and the clerk, in pur~uance of his order, ought to 
have entered it upon the book of' minute. of the proceedings of 
the court. Geaerally, the record in actions is not drawn out in 
forn~al and complete order ; it is kept in the minutes of the pro- 
ceedings of the court, a id  theie are usually treated as the record, 
but when need be they constitute the authoritative datu from and 
by which the forlnal record imp be made up. Beloach T. TVm-ke, 
3 Hawks, 36; Gruntham v. Kennedy, 91 K. ('., 1-28. 

As the clerk of the court failed to enter the judgment upon the 
book of minutes, as he ought to have done, the motion to enter 
it nunc pro tune was an appropriate one, m d  the court properly 
allowed it. 

The pover of the court to allow amendments of its record is 
essential and cannot be questioned, and it ought to exercise such 
power when it appears that some action was taken, but no minute 
of it was entered as ought to have been done ; as when a judg- 
ment was granted, but not entered upon the minutes of the court 
proceedings at a former term. And an amendment should not 
be made by simply noting the order to amend, but it should be 
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i~~tua l ly  made by turiling back to the minutes of the former tern1 
and making the proper correction and entry there, so that the 
entry will stand and be read as if no amendment or correction 
had ever been necessary. State v. King, 5 Ired., 203; Jones v. 
Lewis, 8 Ired., 70; Foster. v. TVood$n, 65 N. C., 29. 

The appellants seem to have intended to appeal from the order 
of the court allowing the judgment to be entered nuno pro tunc, 
and as well from the judgment it was proposed to so enter. This 
is not orderly procedure. Indeed, there was no judgment or order 
entere i from which they could appeal, except the order allowing 
and directing the entry of the judgment, and that order was 
vacated by the appeal. The judgment or order appealed from 
must appear in the record. This court acts upon what is in and 
of' it, not what the court making intended, bnt by mistake, inad- 
vertence or other cause failed to put in it. Logan v. Harris, 90 
lu'. C., 7 ;    state v. Woodfin, 85 N. C., 598. 

When the judgment shall be entered, the appellants, if they 
shall then be dissatisfied with it, may thereafter, by some appro- 
priate proceeding, have it reviewed in this court. The present 
appeal, in this respect, wa6 improvidently taken and must be dis- 
missed. 

There is no error in the order allowing the judgment to be 
entered nunc pro tunc. 

To the end that further proceeding may be had in the action, 
let this opinion be certified to the Superior Court according to law. 

No error. Affirmed. 
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HENRY B. OWENS, et  als., v. W. H. PHELPS, et als. 

Appeal-Motion to Dismiss-Cusf on Appcccl-E~idence-The 
Code, Xection 590. 

I. The abience of the judge from the district does not dispense a i t h  the requrre- 
ment that  he should settle the case on appeal upon disaqreement of counsel. 

2 When counsel disagree as to  the statement of the case on apl~eal, and instead 
of submitting the two ~ a r i a n t  statements to  the judge, they are both sent to 
the Supreme Co~ir t ,  that court %ill not dismlss the appeal, but will presume 
that  the appellant agrees to  the ameudments contained in the case of the 
appellee, which will be taken as the case on appeal. 

3. An administrator has no poa el to  rescind a coutract to  purchase land, made 
b? his intestate. 

4. Where in an action brought to  declare such attempted rescission a nullity, it 
appeared that the veudor had paid to the administrator a sum of money for 
which the rescission was the consideration; Xeld, that  the administrator had 
such an 1ntere.t as made him incompetent to  iestify. 

(Redman  T. Redmun, 70 N .  C., 257; lTeinstein v. Patrick, 75 T C'., 344; ;11rrso?~ v. 
iMcCormick, Jbid, 263 : same case, 80 N. C., 244, cited and approved). 

CIVIL ACTION tried before Gravm, Judge, and a jury, at 
Spring Term, 1883, of DAVIE Superior C'ourt. 

The facts appear in the opinion. 
There was a verdict and jndgment for the clefendants, and the 

plaintiE5 appealed. 

iYfessm Batchelor R. Dezwcux, for the plaintif&. 
Messrs. Poke & TVillinmson and CYlement & Gaither, for the 

defendants. 

SMITH, C. J .  TVhen the d t  of certiomri was awarded, a+ a 
substitute for a lost appeal, at the last term, the plaintiffk were 
allowed to prepare and serve their case on appeal, until the 26th 
clay of January, 1886, a i d  the settlement of any disagreement 
between the parties was to be made in accordance with the pro- 
visions of The Code, $550. This was done, and a copy duly 
served upon oue of the counsel for the appellees. To this, excep- 
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tions were taken, embodied in the form of a substitute, and a 
copy delivered to the appellants' counsel znd by him sent to the 
Clerk, who transmitted, by his direction, both copies, with the 
record, to this court, in obedience to the mandate of the court. 
Upon the calling of the case, def'endantp' counsel moved to dis- 
miss the appeal, because the Judge who tried the case had not 
been notified of the dihagreement, and called on to acljust the 
matters in dispute in the manner prescribed in the section referred 
to. The absence of the Judge from the district, though produc- 
ing inconvenience alike to the parties and to himself, does not 
dispense with that statutory requirement, inasmuch as provision 
is made for such contingency by an amendment introduced into 
the section, as it now appears ill The Code. The act of the 
appellant, in directing the Clerk to send to thi* court the two 
discrepant statement*, must be considered as accepting that of the 
appellees a henevcr they cliffer, and thui it was nedeis to sub- 
mit them fbr adjustment. 

I t  is only \vhen the appellant is dis+atisfiecl with the proposed 
amendments, a i d  requires the Judge to pass upon the exceptions, 
that it becomes necessary for him to i11te~po.e and settle the mat- 
ters in variance. 

The result of' what \r a5 do::e, ih to bring before L I ~  the case pre- 
pared by clefendanth' counsel xi containing the exceptions to the 
rulings of the court, to be conridered a d  disposed of, and the 
motion to dismiss, for the reawn assigned, nlust be denied. The 
case then is this : 

I n  September, 1857, a contract for the pnrchase of the land 
mentioned in the complaint was, entered into between William A. 
Owens and the defendant Uriah IT. Phelps, wherein the former 
agreed to pay therefor the sum of one thousand eight hundred 
dollars and to secure the same, executed his three several notes 
of six hundred dollars each, payable at  one, two and three years. 
A t  the same time the vendor executed his bond to the vendee, 
and therein covenanted to convey the title when the said notes 
were paid. 
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I n  December, 1859, W. A. Owens died intestate, and letters 
of administration on his estate issued to A. J. Owens, who, in 
the progress of the cause, at  the instance of the defendants F. M. 
Phillips and J. H. Sparks, was brought in and made co-defend- 
ant  with them. 

The defendant J. H. Sparks died after the institution of the 
suit and before the trial. The testimony of A. J. Owens, a wit- 
ness exanlined for the plaintiEs, in substance, is as follows: 

The witness found among the effects of the intestate which 
came into his possession, the aforesaid title bond and two of the 
notes given for the purchase money of the land, while the third 
was in the hands of the vendor, Phelps. The witness made a 
demand for the conveyance of the estate, when he was informed 
by Phelps, that he could not make title, as he did not have it 
himself. 

Under the advice of counsel whom he consulted, witness under- 
took to rescind the agreement, a d  took from Phelps two notes, 
one in the sum of $1,400; the other in the sum of $600 as repre- 
seutiug the purchase mouey unpaid and due. The large note he 
delivered to his sister Priscilla Owens, who was the guardian of 
the infant children and heirs-at-law of the intestate, who with 
the husbands of two of them bring the present action. The 
smaller note, witness retained, having collected an inconsiderable 
part, and concedes his personal liability for the whole amount. 

I n  January, 1868, Phelps who was then in possession conveyed 
one-half of the land to the said J. H. Sparks for the oonsidera- 
tion of $1,300, its full value, and the two thereafter held a joint 
possessiou until August of the same year, when the former mort- 
gaged his retained moiety to the defendant I?. M. Phillips to 
secure a loan of $850. 

There was evidence, tending to bring to the notice of the 
defendants, who purchased from Phelps, the previous coutract of 
sale to the intestate, and other evidence tending to show the con- 
trary. 

The purpose of the present suit is to have declared a nullity 
the attempted rescission of the contract made with the intestate, 
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and to set up the bond for title as collstituting an equity attach- 
ing to aud following the transfer of the land to the defeudants 
Sparks and Phillips, as purchasers with notice, who take in sub- 
ordination to the prior equity. 

During the examination of the witness A. J. Owens, the plain- 
ti% proposed to call out a conversation between him and Sparks, 
from which it would appear that the latter had information that 
the purchase money clue under the origii~al contract with the 
intestate had never been paid. The evidence, on objection from 
the defendants, was held to be incompetent uuder section 590 of 
The Code, on the ground that the witness had an interest in the 
result of the suit, and it was 

The exception to this ruling alone, we deem necessary to con- 
sider, and it must be sustained. 

The effect of the contract eatered into between the defendaut 
Phelps and the intestate Owens, was to vest an equitable estate in 
the laud which, at  his death, descended to his heirs-at-law, charged 
with the residne of the purchase money, to be paid out of the 
personal estate, if there was s w h  applicable to the debt, by the 
administrator. H e  had no right further to interfere with the 
contract, or interrupt the descent of the acquired equitable estate 
to the infant heirs. His  attempted rescission was unauthorized 
and a nullity against them, at their election on coming of age; 
and this right of theirs is in no manner impaired by his accept- 
ing the vendor's notes in place of and as a return of the money 

.. received under the contract, and the delivery of the larger one to 
their guardian. 

The material inquiry then, was whether the subsequeut ven- 
dees, the defendants, at  or before the consummation of their several 
contracts, had information of the antecedent sale to the intestate 
and the paramount equity of his heirs, or such notice as would 
pat  a prudent man on inquiry which, if pressed, would have 
developed that information. The absence of any knowledge or 
information of the pevions unperformed agreement, is the defence 
set u p  to the action, and the excl+ided evidence has a material 
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bearing upon this issue, and its rejection would be error, if the 
witness was not rendered incompetent to testify under the pro- 
vision of The Code referred to. 

The defendants contend that the witness has au interest in com- 
nml  with the plaintiffs in the controversy and that his proper 
place is with them. I f  this concurrent interest existed, and was 
adversary to that of the defendants, the conclusion would follow 
that he could not testify in aid of the plaintiffs, any more than 
he would he allowed to do upon an actual change of his relations 
towards the parties to the action. This ruling has been made in 
several reported adjudications. Redman v. Rerlman, 70 N. C., 
257; Veinste in  r. Pcrtkk,  75 N. C., 344; Mason v. McCormick, 
75 N. C., 263; and the same care reported in 80 N. C., 244. 

Is this interest identical? 
I f  thc plaintiffs fail in their action, the result, so far as it effects 

the witness, will be to leave undisturbed what the witness has 
clone, and exonerate him from the consequences of his unauthor- 
ized and illegal interference with the contract. I f  they prevail 
in the action, he may be called on to restore to the defendant 
Phelps the money ~vrougfidly paid by him upon the attempted 

and he be required to pay hack the purchase money 
received npon the subsequent sales to the other defendants. I f  
the defendant Sparks had uotice of the prior sale which the 
rejected evidence ten& to prove he did have, the plaintiffs7 equity 
attaching to the land, will pass with the transfer and charge the 
estate conveyed. The interest of the witness lies in the direction 
of defeating the plaintif%' claim, while his testimony tends to 
sustain it. H e  is indeed not :t necessary party to the action, since 
the plaintiffs are not obstructed in the pursuit of their remedy by 
the intermediate dealings between the administrator and Phelps, 
which, as to  then^, are still as if they had not taken place. H e  
is made a co-defendant 0111. that the pnrchasers, if held respon- 
sible and charged, may h a w  redress on him in the same action. 
His  interests are, therefore, uot hostile but cLoncurrent with theirs 
in def~at ing the action. 
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Standing in this relation to the cause and to the parties, the 
plaintiffs were entitled to have from his lips, in aid of their 
equity, the declarations made by Sparks, at least as against him. 

There was error in the ruling, and must be a new trial. To 
this end let it be certified to the Superior Court, where it may be 
awarded alld the cause heard before another jury. 

Error. Reversed 

J. 9. WILLIAMSON: Administrator, v. C. A. HARTMAN e l  als 

Irregular Judgments-b$a~~ts-Guarcl7ian ad litem-$lotion in 
the Cause. 

1. A motion in the cause to set aside a judgment for irregularity will be enter- 
tained if made in a reasonable time, but this does not imply that every j u d p  
ment affected in any degree by an irregularity will be set aside. I t  is only 
when irregularities are so serious in their nature as to destroy the efflcacy of 
the action and render th.e judgment void, or when they may seriously preju- 
dice and injure the moving party, that they occasion grounds for setting aside 
the judgment. 

2. What is reasonable time in which the motion must be made, depends upou the 
circumstances of each case; but when a long period has elapsed and the 
rights of innocent persons have grown up inder  judgments, Courts will only 
set them aside for the most u eighty considerations. 

3. So, where an infant was duly served with process, and a guardian ad litern was 
appointed, but no process was aerved on the guardian, nor did he make any 
defence, and it only appeared inferentially that he knew of the pendency of 
the action ; but it did not appear that the iufaut had any defence, and adults 
whose rights were identical with his own, sued in the same action, made no 
defence ; It was held, that the judgment was not so irregular that i t  would be 
set aside on an application made several years thereafter. 

4. Obtaining a judgment by fraud does not make it irregular, and after the action 
ha% been determined, the question of fraud can only be tried in a new action 
brought to impeach the judgment. Before the action has been determined, a 
party alleging fraud in any previous interlocutory order, may set up such 
matter by a petition filed in the cause 

5. A motion to set aside a judgment for irregularity will be entertaiced after the 
determination of the action. 

(Matthews v. Joyce? 85 N. C., 258; Tick v. Pope, 81 N. C., 22; Winslow v. Anderson, 
3 Dev. & Bat., 9 ; T h m o s o n  v. Shamu~ell. 89 N. C.. 283. cited and approved). 
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mu no^ in the cause heard before Gilmer., Judge, at Spriug 
Term, 1881, of DATIE Superior Court. 

His  Honor refused the motion and the defendant appealed. 

No counsel for plaintiff. 
Xessrs. Coke & Williamson and Clenwnt & Gaither, for the 

defendant.. 

MERRIMOS, J. It appear3 that Shadrick Etchisou died intes- 
tate in the county of Darie in the mouth of Xarch, 1861. A t  
the Spring Ternl, 1861, of the late court of equity of that 
county, his heirs-at-law, oue of whom was the appellaut in this 
case, then an infant, filed a petitiou for the purpo5e of fielling the 
lands that deweudrd to them from their ancestor named for parti- 
tion. I11 that case, the appellant sued bp hi< uext friend, Orrell 
Etchisou. A t  the term of the conrt mentioned, the court granted 
a decree directing a .ale of the land according to the prayer of 
the petitioner. 

The laud was afternards ,sold by the vlerk aud makter of the 
c30urt, a i d  Orrell Etchikon became the purchaser of the "Home 
tract," and Thoma-: Fnrcahe. became the pnrcha+er of the bal- 
itme. 

Ar  the Fall Term, 1861, of the court, the kale of the land WRC: 

confirmed by proper decree, and an order n-ar lilacle directing the 
vlerk and makter to collect the notes for the purchaqe money 
when they became clue. a i d  after paying the co.;ts in that behalf, 
to distribute the ftmds among the heirs-at-law according to their 
reipectire right.. The purchase money remained unpaid in 1870. 

Orrell Etchi~ou vas  appointed admiuistrator of Shadrick Etch- 
iiou named above, in June, 1861. A t  the Spriug 'Pel-111, 1870, 
of the Superior Conrt of the comty mentioned, he filed his peti- 
tion against the heirs-at-lam of his illtestate, the petitioners in 
the petition fir4 above mentioned, in which he set forth in snb- 
itance, what had been doue in the cawe in equity above mention&l; 
that the purchase money for the land had not been paid ; aud that 
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theproceeds of the sale of the land were necessary to make assets in 
his hands to pay the debts of his intestate. This petition seems 
to have been a petition in the cause in which the laud was sold 
for partition. A summons was issued in the action or proceeding 
brought by the administrator against the heirs-at-law including 
the appellant, then an infant, returnable to the last mentioned 
term of the court. Some of the heirs who were of age accepted 
service of the summons, on others it mas served, and as to the 
appellant, he was named in the summons, and the same mas 
served upon him, by delivering a copy thereof to him, and at the 
term of the court to which it was returnable, a guardian ad litem 
was appointed for him, and he was also named.as a defendant in 
the petition. At that term, there being no objection, so far as 
appears, the court granted the prayer of the petitioner, and a 
decree to the effect that the administrator should use and apply 
so much of the proceeds of the sale of the land as might be nec- 
essary to pay the debts of his intestate, and costs of adminiatra- 
tion, and account for any surplus to the heirs-at-law was granted. 

Afterwards, at Spring Term, 1878, of the court, a further order 
was made in the action, directing an account to be taken to ascer- 
tain whether the said Orrell Etchison, the administrator, and 
who had purchased the the "home tract" of the land, had prop- 
erly disbursed in payment of the debts of his intestate and the 
costs of administration, the amount owed by him of the purchase 
m&iey mentioned. 

The account so rendered wa,s taken and report thereof was 
made, and was considered by the court. I t  was then further 
decreed that the Clerk of the court should execute to the 
purchaser of the land a proper deed therefor upon the p a p e n t  
of the balance of the purchase money ascertained to be due, 
$115.85. The Clerk, shortly thereafter, made the deed, reciting 
therein the paymeut of the sum of money mentioned, and the 
action was no longer continued on the current dockets of the 
court, until at the Fall Term of the court of 1880, when, upon 
the motion of the appellant, it was brought forward and placed 
on the docket for the purpose of the motion then made by him. 
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The appellant then moved to set aside the judgments entered 
in 1870 and 1878, for irregularity, and assigned as grounds for 
such irregularity that he was an infant at the time the proceedings 
on the part of the administrator were begun, ancl the orders and 
judgments therein were entered ; that no service of a summons 
was made upon his guardian ad litem, nor was any defence made 
in his behalf. He  assigned as further grouiids of hid motion, 
that the judgments mentiol~ed were fraudulent ancl void, stating 
facts in his affidavit tending to shov fraud. H e  also movrd to 
make the administrator de bonis non of Shadrick Etchison a party, 
the administrator haviug diecl. 

The court denied these motions; the appellant excepted a d  
appealed to this court. 

I t  is true, as the counsel for the appellaut insisted on the argu- 
ment, that a motion in the action to set aside the judgment for 
irregularity will be entertained by the court, if it shall be made 
within a reasonable period after it was granted. This, however, 
does not imply that every judgment affected in any degree, 
directly or indirectly, by some or any irregularity in the course of 
the action leading to it, will be set aside. Some irregularities are 
unimportant and do not affect the substance of the action, or the 
proceedings in i t ;  there are others of more or less importance, 
that may be waived or cured by what may take place or be done 
in the action after they happen; and there are yet others so seri- 
ons in their mature as to destroy the efficacy of the action and 
render the judgment in it inoperative and void. Whether the 
court will or will not grant such a motion in any case must 
depend upon a variety of circumstances and largely upon their 
peculiar application to the case in which the n~otion shall be made. 

Generally, a judgment will be set aside only when the irregu- 
larity has not been waived or cured, and has been or may be sud1 
as has worked, or may yet work, serious injury or prejuclice to 
the party complaining interested in it, or when the *judgment is 
void. The court will always, upon motion, strike from its record 
a judgment void for irregularity. 
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As has been said, a motion to set aside a judgment far irregu- 
larity must be made within a reasonable period. What is a 
reasonable period must depend upon the circumstances and facts 
of each case; but the more promptly the motion shall be made, 
the more inclined the court will be to grant it. There is a strong 
presumption in favor of the regularity of judicial proceedings, 
and courts are reluctant to set a judgment aside, for irregularity, 
when the motion to do so has been long delayed, and when rights 
have accrued, or important action has been taken under and upon 
fiiith reasonably reposed in it, and especially when rights of inno- 
cent third parties have arisen under and by virtue of it. I n  such 
cases courts will interfere only for weighty considerations. I t  is 
a wise rule of law, fo~ulded in a just and essential public policy, 
that forbids interference, for light causes, with judicial proceed- 
ings and judgments after they have been once settled and deter- 
mined. Stare decisis et non quieta movere. 

In  this case the appellant was an infant at the time the pro- 
ceediug was begun against himself and others, and the service of 
process upon him \\as not made strictly as required by the statute 
applicable and then in force; but the summoils was duly served 
upon him, and at tlic appearance term, st guardian ad litem for 
him was appointed by the court. I t  does not appear that the 
guardian was served with a summons, or a copy of the petition, 
as regularly he ought to have been, nor did he put in any answer 
for his ward, as strictly he ought to havc done. I t  is fdir, hew- 
ever, to infer that he knew of the proceeding; he was an intelli- 
gent lawyer, practicing in the court, and the court or counsel for 
the petitioner infornlally probably called the matter to his atten- 
tion, as, according to a loose and improper practice, is sometimes 
done. But none of the defendants, of whom there were several, 
made any answer or defence. These defendants had a like and 
colnlnon interest with the appellant, aod it seems to have been 
caonsidered by all the parties, and the merits of the matter showed, 
that the decree granted at the appearance term, in the absence of 
any opposition, was a necessary, just and proper one. I t  does 
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not appear that it did the appellant, or ally party, injustice, or 
that it could, or ouglit to have been suc~cesr;ful ly oppoiecl. 'f he 
judgment entered at Spriug Term, 1878, complained of, was 
not in itself' irregnlar; it was grauted in the orderly course of 
procedure, apart from the h c t  that the appellaut had not been 
made a party strictly in the way pointed out by the statute. 
Whether the report of the referee and the decree confirming it 
were fiaudulcot or not, i i  uot a queotiou under cousicleration at this 
n~omeut. At  that term the appellant made no opposition to the 
judgmeut. I t  appear* that he had then heeu of age three or four 
years. I t  is not probable that he was then ignorant of this pro- 
ceeding. 111 the orderly course of things he ~voalcl have heard 
of it, and if he had knowledge of it, he ought to h a w  give11 i t  
proper attention. In  his atfidavit he does not say that he had 110 

knowledge of it at the time and bethre the judgment entered at  
Spril~g Term of 1878 mas grauted; the effect of what he says is, 
that he did 11ot theu have knowledge of the irregularitieh in the 
proceedings as to himelf. Nevertheless, he ought to have given 
the matter such attention as would have enabled hi111 to learn his 
relation to and interest in it. 

Granting that thc method by which the sppellant was made a 
party to the proceeding was not strictly regular, still he has not 
5hown that he was rrasouably diligeut in  lookiup after hi, inter- 
est in it after he became of' age, uor has he shown that he has 
suflered serious wroug or prejudice by reason of' the irregularity 
of which he complains, or that Ile may yet probably so suffer. 
Indeed, it appears that the judgments complaiued of were just 
and proper, apart from ally fraud that nlay have !)revailed in 
obtaiuing them, and particularly that of the term of the court of 
1878. 

It appearmlso, that third parties have acquired rights, directly 
aud indirectly, uuder the proceeding a d  judgments, which it is 
proposed to set aside. 

For  such irregularity, ~ztteuded by ,rich facts and circunl- 
stances, applying the rules above stated, we think the motion to 

16 
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set aside the jndgment ought not to be allowed. Matthews v. 
Joyce, 85 N. C., 258; Viok v. Pope, 81 N. C., 22; Winslow v. 
Anderson, 3 Dev. & Bat., 9. 

The appellant also seeks by his motion to impeach the judg- 
ments mentioned, upon the ground that they were fraudulent. 
This is a ground entirely distinct from irregularity in the judg- 
ments. Irregularity in the proceeding or action leading to the 
judgments is one thing; obtaining them by fraud and fraudulent 
practices is another and distinct thing; and if this proceeding 
had not been determined before the appellant made his motion, 
he might, by proper charges of fraud made and sustained, hare 
impeached them. This, however, ought to be done, not simply 
by affidavit, but by a petition in the cause, in which the charges 
of fraud should be set forth and alleged specifically and in an 
orderly way, so that the opposing party might, by demurrer or 
answer, make his defence in a like orderly way. 

I n  this case we are of opinion that the proceeding mas com- 
pletely determined before the appellant made his motion, and, 
hence, he could impeach the judgment in question only by a sep- 
arate and independent action for that purpose. This is too well 
settled to admit of question. Thompson v. Shamwell, 89 N. C., 
283, and the cases there cited. 

I t  was insisted by the appellant's counsel, that at least the bal- 
ance of $115.83 remaiued in court to be disposed of by some 
proper order. 

This does not appear. What became of the balance does not 
certainly appear. I t  ought to have been distributed to the heirs- 
at-law as directed by the judgment entered at Spring Term, 
1870, and the inference is, that it was, as the case disappeared 
from the current civil issue docket for more than two years before 
the motion was made. As the case appears in the record, it had 
been conlpletely disposed of. I t  is unnecessary to advert to the 
third exception. 

There is no error a id  the judgnient must be affirmed. 
No error. Judgment affirmed. 
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A. A. MoKETHAN, JR., et als., v. THE BOARD OF COMM1SSIONERS OF 
CUMBERLAND COUNTY. 

Counties and County Commissioners-Taxation. 

Under an act of the General Assembly to enable the people of Cumberland county 
to establish a free bridge over the Cape Fear river, the county authorities are 
authorized to issue bonds and levy a tax to meet the expenses of the same. 

I 
(Evans 1 .  Coiumissionern, 89 N. C., 154, cited and approved). 

I 

MOTIOK for ail injunction, heard at Chambers in CUMBER- 
I LAND Superior Court, before Avery, Judge. 

The Geiieral Assembly passed an Act, ratiked and taking effect 
on March 8, 1883, entitled, "An act to enable the people of 
Cmnberland county to establish a free bridge over the Cape Fear 
river at or near the town of Fayetteville, North Carolina," (Laws 
of 1883, ch. 260). This Act directs the county commissioners, 
on petition from not less than fire hundred voters, presented on 
or before the first Moilday in April, to submit the question of a 
free bridge to the qualified voters of the county at an election to 
be held on the first Thursday in May, and prescribes the manner 
in which it shall be conducted and the popular will ascertained. 

Section five, so far as its provisioils relate to the present 
inquiry, is in these words: 

" I f  it shall appear that a majority of the votes cast at such 
election were for 'free bridge,' then the said board of county 
comniissioiiers shall certify the same to the chairmail of the board 
of justices of said county within five days of said meeting, and 
the chairnlan of said board of justices shall call a joint meeting 
of the justices a d  commissioners of said county, to be held on 
the first Monday in June next following, which meeting shall 
make or cause to be made such contract or contracts as may be 
necessary for the speedy establishment of a free bridge across the 
Cape Fear river at Fayettevilie, North Carolina ; Provided, that 
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if the owners of the Clarendon bridge, now across said river, 
will agree to sell their said bridge and franchises, together with 
the right of way to and from said bridge, over and across any 
land they may own contiguous thereto, for a sum not to exceed 
thirty-five thousand dollars, then a purchase of the same shall 
be made by said board of justices and county commissioners ; but 
if 1-10 agreement can be made, they are hereby authorized to make 
any contract necessary for the erectiou of a new bridge across 
such river at  or near the town of Fayetteville." 

The contract being entered into, the con~missioners, if in their 
opinion deemed best, are empowered to issue coupon county 
bonds, bearing date January 1, 1884, in sums not less than 
twenty-five nor more than five hundred dollars, at a rate of inter- 
est not exceeding seven per cent., and to mature at a period not 
beyond thirty years. The bonds are required not to be sold under 
par, and the coupons, as they become due, are receivable "in pay- 
ment of taxes a i d  other claims due the county of Cumberland." 
Sec. 6. 

The next section authorizes and directs the anuual levy of spe- 
cial taxes, as long as may be requisite, ('sufficient to pay the cou- 
pons as they become due," and to provide a '(sinking fund" to 
pay the principal as the bonds mature, not in any one year to 
exceed the sum of two thousand dollars. 

I f  the commissioaers decline to issue bonds, annual special 
taxes are to be l ev id  and collected, as long as necessary, which 
shall not in any one year be above "ten cents on the hundred 
dollars' valuation of property and thirty ceuts on each taxable 
poll." Section 8. 

I t  appears from the record, that an election was held on the 
day designated in the statute, wherein were cast 1,696 votes for 
(' free bridge," and 1,142 votes for "no free bridge," but the 
former, who favor the proposition, are conceded not to be a major- 
ity of the number of voters in the county. 

A t  a joint meeting of the justices and commissioners, held in 
pursuance of the terms of the act, they decided to purchase the 
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Clarendoa bridge, at the price of $35,000, and the cunlmissionrrs 
decided to issue bonds, and proceeded to levy a tax of five cents 
on each hundred dollars worth of taxahle property and fifteen 
cents on the poll. 

This action wa- injtituted by the plaintiff in behalf of hiin~elf 
and the other tax-payer6 of Cunlberland cw~aty, to enjoin the 
commissior~ers from issuing the boncib and alio from levying tllr 
tax. 

His  Honor refused to grant an iuj~iuction, am1 the plaintiff 
appealecl. 

3h.. 24, W. Ray, for the plaintiff: 

The plaintiff seeks relief on the grouud that the issuing of the 
bonds mould be illegal, and that the levying aud collection of 
taxes to pay the anuual iutere~t mould cause irreparable 107s to 
himself and the other tax-payers. 

The defendants claim that chapter 260 of Acts of 1883 aothor- 
izes them to proceed. As a matter of course, if the issuing of 
the bonds would be illegal the caollection of the tax would not be 
permit!ed. 

Plaintiff says : 
1. Proper notice of the election waj not given. 
I t  was a special election, held at an iinu~clal time, a d  the 

requirements of the Act ought not to be considered directory. 
The law itself was not notice, because the commissioners were 

to decide at their April meeting u hether an election was to be 
held. Then, was any notice nece,sary? Cooley on Con. Limi- 
tations, pages 602 and 603. 

I f  any notice was necessary, mu5t it not be such notice a5 the 
Act required? The fact that defeudants tried to give notice, and 
that the proposition of "Free Bridge" wa5 diicussed, cannot sup- 
ply the want of nutice. 

2. The Act was unconstitutional in io far as it provided that 
" a  majority of the cotes cast" 3hould decide the question. The 
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proposition was within the prorisions of article 7, section 7, of 
the Constitution, and could not prevail "unless by a vote of a 
majority of the qualified voters in the county." 4,400 voters: 
2,201 is the required majority. R. R. Co. v. Corrtmissioners, 72 
N. C., 486. 

The construction adopted in that case is supported by compar- 
ing Article 5, $4, restricting the General Assembly from increas- 
ing the public debt unless "approved by a majority of those who 
.shall vote thereon," with Article 7, $7, restricting counties and 
towns, "unless by a vote of the majority of the qual$ed vofers 
therein." 

The voters had a right to consider the opinion in that case as 
the true construction of the Constitution; and then a vote against 
"Free Bridge" was not necesbary, because the proposition would 
fail unless a majority of the qualified voters favored it by voting 
for it, 

This, together with the want of notice, may account for the 
fact that SO few voted. 

The General Assembly may authorize the commissiorers to 
exceed the double of the State tax. Article 5, $6; Brodnax v. 
Groom, 64 N. C., 244. But, if in doing so they encounter the 
restrictions imposed by Article 5, $1, and Article 7, $7, they 
must get the approval of the voters. 

To allow the commissioners unrestricted power to say what 
expenditure would be necessary, and then to provide for it by 
issuing bonds or levying taxes, regardless of the limitations in 
Article 5, $1, and Article 7, $7, would be carrying the doctrine 
of Brodnar v. Groom so far as to nullify those pro1 'mans. ' ' 

The Convention of 1875, which especially considered county 
government, was careftd to preserve Article 7, $7, which had, 
just before that Convention, been construed in R. R. Co. v. Corn 
missioners, 72 N. C., 486. 

Then the General Assembly cannot authorize commissioners to 
contract debts, C ledge the faith or loan the credit of the county, 
unless by a vote, &c. 
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3. But the resolution at the June meeting, 1883, declaring the 
establishment of a free bridge to be a necessary expense, &c., 
was disapproved by the coimiissioners-three of them voted 
against it and only two voted for it. 

The c~omniissioners may say what expenditure is necessary.- 
(B1.odnccz v. Gvoom.) I t  is only wheu they propose an expend- 
iture exceeding $500 that it is necessary to have the concur- 
rence of a majority of the Justices. Acts 1876-'77, chapter 141, 
and Code, section 707, subdivisions 10 and 11. 

Can these acts be construed to mean that a majority of the 
justices and conmissioners, sitting as one body, shall have this 
power ? I s  it not rather as two legislative bodies ? The com- 
missioners must favor the expenditure, and when it exceeds 
$500 the niajority of the jnstices must concur. 

-1. The resolution in August, 1883, accepting the Clarendori 
Bridge Co.'s proposition to sell their bridge for $35,000, and 
a~lthorizing the commissioners to issue bonds, &c., was not voted 
for by a majority of the jnstices, and therefore was not properly 
passed. 

What does the law mean when it says '(zuith the concurrence 
of a majority of the justices?" Suppose there are 59 justices 
in a county; 30 is a quorum. I n  a meeting of 30, would the 
approval of 16 be sufficient ? 

Suppose a joint meeting with five commissioners and 30 jus- 
tices: Could 18 justices authorize an expenditure that was dis- 
approved by a majority, or even all of the commissioners, into 
whose hands the law places county matters. 

The resolution in June declaring a free bridge a necessary 
expense, was clisapproved by the conlmissioners and approved by 
the justices; and the resolution ia August agreeing to pay $35,- 
000 for a bridge, and authorizing the issue of bonds to that 
amount, was approved by three conlmissioners, and they failed to 
get the concurrence of a majority of the justices. 

Then neither of said resolutions will sustain the proposed 
action of the conin~issioners. 
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5. The tax  levied in 1883 to pay interest on the bonds pro- 
posed to be issued was in exces.: of the con&utional limitation. 
The complaint does not allege that the bridge tax of 1884 mould 
be in excess, but the Court can take 11otic.e of the fact that for 
1884 there was no State tax collected. We cmnot know c*ertainly 
how it will be in future years, but there is an allegation a ~ l d  almost 
an adnlission that the addition of the bridge tax will, in future 
years, cause the annual taxes to exceed the limitation. 

6. The act required that if the vote was sufficient, the meeting 
in J ~ l n e  should buy the Clareildon Bridge if it could be had at a 
price not exceeding $35,000. That bridge mas offered at that 
price and they did not accept, and at  the August meeting the 
proposition to buy and issue bonds did not have the concurrence 
of a majority of the justices. 

7. The commissioners have no other anthority to issue said 
bonds except as stated in the complaint, alld base their whole 
proceeding on said chapter 260. 

Then the questioil is, 
Will the said proceedings be approved so as to authorize the 

commissioners to issue said amount of bonds upon a resolution 
approved by only two commissioners and u majority of the jus- 
tices, as at the June meeting, 1883; or upon a resolution 
approved by three commissioners, but not concnrrecl in by a 
majority of the justices, as at  the August meeting, 1883; and so 
to pledge the faith and loan the credit of the count? for that 
which has never been properly declared to be a necessary expense, 
and all without "the vote of a nzajorit;/ of the qualijied voters 
therein ? " 

Mr. 2. R. Newton, for the defendant. 

SMITH, C. J. The facts presented in the present appeal from 
the refusal of the judge to interpose by a restraining order, and 
arrest the action of the commissioners in carrying into \ fd l  effect 
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BAKCROFT & Co. w. ROBERTS a Co. 

the act of March 8, 1883, ch. 260, as well as the matter of? lam 
arising thereon, are essentially the same as those considered and 
disposed of in Evans v. Ponzmissionrrs, 80 N. C., 154. 

The cases referred to in the re-argument and the issues presbed 
upon our attention have not unsettled OLE former convictions of 
the correctness of the conclusions then reached. 

But if any disturbing doubts had been produced upon a re- 
examination of the .;object, they are put at rest by the curative 
a d  ratifying statute passed at the present session of the General 
Assembly, supplenlental to and amendatory of the former enact- 
ment. 

This act recites the holding of the election to ascertain the 
popular will, the issue of the authorized county bonds, the levy 
of the tax, and then proceeds to declare the bonds, when disposed 
of at their par value, to be binding, and to direct the collection 
and payment into the county treasury of the taxes levied. The 
remaining provisions of the act are intended to facilitate and 
con~plete the transaction in the transfer of the bridge, and the 
last section (6) requires the disposition of the "bridge bonds " to 
be effected before the 1st day of Juue, 1885, and uidess this be 
done, repeals the original act and all laws made i11 pursuance 
thereof. 

There is no error in the ruling and this will be certified. 
No error. Affirmed . 

BARCROFT & CO. v. G. M. ROBERTS C% CO. 

Petition to Rehear. 

1. Under the rule requiring petitions to  rehear to  be filed within twenty days after 
the commencement of the succeeding term, the first day of the period allowed 
is to  be excluded from the count, and the last day also, when i t  falls on Sun- 
day. 



250 I N  T H E  S U P ~ E M E  COURT. 

2. Under the rule, petitions to rehear are confined to alleged errors in law, or t o  
newly discovered evidence. 

3. The present petition to rehear is founded upon the erroneous supposition that 
this court misunderstood the facts aa found by his Honor in the court below. 

PETITION by the defendants to rehear, filed February 23,1885, 
and heard at February tern] of the Supreme Court. 

The case is reported in 91 N. C., 363. 
, The respondents moved to dismiss the petition on the ground 

that it was not filed within twenty days after the commencement 
of the term succeeding that at which judgment was given. 

The reasoils on which the Court was asked to reverse its 
former decision appear in the opinion. 

i?fe.ss~s. Jones & Hardwick and John W. Hindde for the 
plaintiffs. 

Dlessrs. Battle & Mordecai for the defendants. 

SMITH, C. J. The defendauts' petition alleging errors, and 
asking us to review the decision made in the cause at the last 
term, in order to their correction, was filed on the 23rd day of 
February of the present term, and the defendants' counsel moves 
to dismiss it because it was not filed "within twenty days after 
the conlmencement of the succeeding term," under the reqnire- 
nients of the statute, Code, $966. Rule 12. 

This would be so, but that the first clay of the period allowed 
is to be excludecl from the count, a i d  the last also because it was 
Sunday, and this brings the filing within the time limited. The 
motion must therefore be clisallowecl and the merits of the appli- 
.cation considered. 

The error assigned, and entering into the exceptions now 
brought before us for review, lies in an alleged misapprehension 
that the findings of fact by the referee were adopted or concurred 
in by the judge mho passed on the exceptions, instead of being 
orerrnled and corrected, as shown in the record. 

I n  examining the form of the several exceptions, it will be 
seen that while some couutename is given to the suggestecl con- 
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strwtion, they all distinctly point to the referee's deductions 
from the facts as their essential object and not to the facts them- 
selves. 

The first-which we shall not repeat in full as it will be fouud 
in the report of the case-is to the referee's finding of fact, recit- 
ing his om1 words in reference to the reasom for delay in bring- 
ing the action and it proceeds thus, "in that no promise of defend- 
ants, or either of them, or of their attorney, was shown to have been 
within three years next preceding the bringing of this action, nor 
were said promises, if any, i n  writing, nor were faid promiw, if 
made within three years, su$icient in law to r-epel the statute of 
limitations." Most obviously the preliminary recitals are but 
introductory to the material matter of the exception, and that is, 
that the facts SO found do not impair the efficacy of the statute 
as a defence to the demand, as is ruled by the referee. 

1. The gist of the exceptiol~ is that he attributes such conse- 
quences, such legal effect, to the facts reported, and in this he is 
overruled by the judge. 

2. The second exception is similar in expresion, aud itb force 
is spent in the referee's re f~~sa l  to allow the defendants a credit 
for the $500 mentioned in the receipt of the plaintiffs' attorney. 
I n  this the referee i.j also overruled. 

3. The third exception if but a repetition of' the first, and, 
both in form and effect, ir to the referee's disallowance of the 
defence arising from the lapse of tiwe as affected by the repre- 
sentatious and assuraaces give11 to the attorney in charge of the 
plaintiff;' claim. 

The exceptions upon a fair and reasonable construction of the 
remrd, all of them, involve matters of law, and, except the seo- 
ond, terminate in an alleged erroneous ruling that the statutory 
bar is displaced by what before transpired between the debtor.; 
and the plaintiffs' attorney, a i d  in this the c~outention is sustained 
by the Court. 

The final judgment ('that the exceptions of the defendant to 
said report be sustained, and that the report be, and the same is, 
hereby corrected and reformed, so as to confornl to the said 
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exceptions," must be understood to refer to the account to be 
modified according to the adjudication of the Court of the legal 
inferences deduced from the facts reported; otherwise the Court 
would have proceeded to find the discrepant facts and set them 
out as the basis of the reforn~ed judgment. 

I t  mas therefore entirely proper in the absence of any variant 
or correctire finding of facts by the court, to assume that his 
rulings upon the law were predicated upon the referee's report. 
Unless this be the interpretation of the case, the present applica- 
tion would rest upon a snpposed misconception of' its facts, and 
not come within the scope of the rule for rehearing which 4s con- 
fined to a revisal of "alleged errors in law," or to cases of 
"newly discovered evidence." 89 N. C. 606, Rule 12, sec. 2. 

This case presents another illustration of the inlportance of 
observing the rule, that ripon a trial the action of the court must 
be complete, and so appear on the record before an appeal can 
be taken. Here it was not done-no change made in the state- 
ment of facts-nothing shown in the record by which it  can be 
seen what, if any, differences existed between the judge and the 
referee, other than in matters of law. I f  this fails to carry out 
the intentions of the court, the fault rests upon the appellants in 
not having the record made complete and perfect, and in bring- 
ing it  up in its present confused condition. 

The argument in support of the proposed re-hearing proceeds 
upon an averment found in the petition that "the sustaining of 
the exceptions of the defendants tvas in effect, and in fact, a find- 
ing of the facts anew by the judge below," and this the appellate 
court failed to recognize. But, in answer to the allegation, the 
inquiry arises, what facts are so found? How can the appellate 
court ascertain in what particular they are variant? 

But such is not the iinport of the judge's action upon the 
exceptions, and his negation must, for reasons stated, be restricted 
to the referee's conclusion as to the bearing and effect of the facts 
upon the defendants' liability for the claim. 

There is no error, and the judgment must be affirmed. 
No crror. Affirmed. 
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JOS. WILLIAMS v. TYRE GLENN, Executor. 

Evidence-Pcwol to contradict a ww2ing-Principal and Surety. 

1. The rule that parol evidence cannot be admitted to contradict a written con- 
tract, applies to actions on the contract itself, but not to  such as arise collat- 
erally out of it. So, where it appeared on the face of anote that certain par- 
ties thereto were sureties, in an action for contribution parol evidence is 
admissible to  show that they were really principals. 

( WTe'elfave v. T h o ~ n p s o n ,  YR N.  C., 276 ; Cole v. Pm, Ibid 463 ; (;roodmnn r. Litaker, 
84 N. C., 8, cited and approved. 

This was a CIVIL ACT~ON, tried before MacRae, Judge, and a 
jury, at*Fall Term, 1884, of YADKIN Superior Court. 

The plaintiff sought to recover of defendant, as contribution, 
one-third of a sun1 alleged to have been paid by plaintiff as joint 
principal with defendant's testator, in satisfaction of a note 
given to J. C. Conrad, guardian, and expressed upon its face to 
have been given by plaintiff as principal, and defendant's testa- 
tor and Nathaniel Boyden, as sureties. The deposition of N. L. 
VTilliains was read in evidence by plaintiff. Defendant objects 
to the following questions : State what you know about the note 
given by myself, Nathaniel Boyden and Tyre Glenn, which note 
was given in Salisbury, at Mr. Royden's office? And defendant 
objects to the answer thereto, it being proposed to contradict the 
note, and to show that defendant's testator was not a surety, but 
a joint principal. 

The presiding judge sustained the objection, and intimated his 
opinion that parol evidence could not be admitted to show that 
defendant's testator mas not a surety. Whereupon the plaintiff 
snblilitted to a nonsuit, and appealed. 

Messr.s. Clement & Gaithev, for the plaintiffs. 
Hr. D. H. Furches, for the defendant. 
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ASHE, J. (after stating the facts). The plaintiffs Joseph 
Williams and Nathaniel Boyden, and defendant's testator exe- 
cuted a sealed note to J. C. Conrad, guardian of certain minor 
heirs, which is in the following form : "We, Joseph Williams, 
Jr., as principal, and N. Boyden and Tyre Glenn as sureties, 
promise to pay," &c. Boyden paid one-third of the amount of the 
note, and plaintiff the residue, and brought this action against the 
defendant as executor of Tyre Glenn for contribution. The 
defendant contended that, upon the face of the note, his testator 
was only surety for Joseph Williams, and was not liable to him 
for contribution. The plaintiff alleged in his complaiilt and 
offered to prove on the trial, that the said note was given upon a 
consideration for the common benefit of the three parties who 
signed it, and that it mas agreed at the time of its execution that 
they were all three to be equally liable as principal, but that upon 
the suggestion of the attorney who drew the note, that the lam 
required guardians to take notes with good security, it was drawn 
in the form as if Joseph Williams was principal and the others 
sureties. 

The defendant objected to this evidence upon the ground that 
it would alter, contradict and vary the written agreement of the 
parties. His Honor sustained the objection, so that the qnestion 
presented for our consideration is, when a note is signed by one 
person as principal and others as snreties, is it competent for him, 
who appears upon the face of the note as principal, after paying 
the amount of the note, in an action for contribution against 
those who appear to be sureties only, to offer parol evidencae to 
show that they were all principals and equally liable. 

This is the first time this question has been presented to this 
court for adjudication. Questions somewhat sinlilar were decided 
in Weyare v. Thowzpson, 83 N. C., 276; Cole v. Fox, Ib id ,  463, 
a id  Goodnzan v. Litaker., 84 N. C., 8. These cases dieer frona 
this, in that there they all appeared to be principals upon the face 
of the instrument, and parol evidence was admitted to show the 
fact of suretyship, upon the principle that it mould be inequi- 
table for the creditor, after knowledge of the suretyship, to do 
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any act in~pairing the rights of the surety; and it could nlake no 
difference IT hether the fact was brought to the knowledge of the 
creditor b~ the instrunlent itself or by extrinsic evidence. 

I11 this case, one of the parties appears, upon the face of the 
instrument, to be principal, and the others sureties, and it is pro- 
posed by the plainti& the llominal obligor, to show that they are 
all principals. The defei~dant resist* the propoiition of the plain- 
tiff, and to sustain hic: position his counsel, in hi, brief, ha* cited 
numeroui authoritie., both text-writer5 and decision. of thi- 
court, to eitablish the fact that parol evidence ic: not admi4ble  
to contradict, add to, or Yary a contract in writing. That cloc- 
trine is admitted. But it has no application to a caie like thi-. 
The principle laid cio~rn in those authorities, and relied upon in 
support of the defendant's position, applies to actionc: upon note- 
between the partie* thereto, bnt has no application to action. 
between the makers or obligees of note, or bonds, for coiitribu- 
tion. I n  the latter case>, it i; \?ell settled, n e  think, hy the 
overmheliniilg n eight of authority, that parol evidence i- admis- 
sible to ,how the relation 5nh-i&1g betn eel1 the maker. of a note 
to each other, and especially so in coarts like our;, where the cli5- 
tinction between actions at law and buits in equity are aholiclied. 
Such proof does not contradict, add to, or vayv the terin* of the 
contract, but it sinlply l)rovei a fact outside of and beyond *rich 
terms. I t  is a fact collateral to the contract and no part of it. 
I t  i- not to affect the terms of the contract, but to prove a col- 
lateral contract and rebut a presunlptioi~; R r m f  on StwefyshG, 
and Gzmrnnty, 17, and applied as well to bonds ai  promi*-ory 
notes, Ibid 18. I n  Robiwan c. Lyle, 10 Earl). (K. Y.), 512, it 
mas held that "as betneen the makers of a p r o m i s q v  note a i d  
the holtlerr, all are alike liable, all are prindpalz ; but a* betn eel1 
themselve~, their rights depend ~ ~ p o i l  other cyueztion~, which are 
the proper subject of pard evidence. On the trial of an action, 
therefore, between the signer5 of such a note, it i- right to receive 
extriaiic proof to +hen which of' the parties signed the note a. 
principnl and which as suretie*." T o  the w n e  effect i, Sisson 1 . .  

Bnrl.ett, 2 Coiust., 406. 
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The distinction is this: As between the makers and payee of 
a note, it is made for the purpose of' being the proof of' the con- 
tract, and is the exclusive proof of the contract, and cannot be 
coutradicted by extrinsic proof. The olily exception to this rule, 
is in the class of cases like Thompson o. Welfare and the other 
cases of that character cited above. But as between the signers, 
it was not made or intended to be exclusive proof of the agree- 
ment or relation between them. That may be shown by parol 
proof. "The makers, though all appearing to be joint prin- 
cipals, may be shown to be some principals and some sure- 
ties; an apparent principal may be shown to be a wrety- 
an apparent surety, a principal "-Adam8 v. Fkanager., 36 Vt., 
400, and Lathrop v. WiLson, 3 Vt., 604. Where one of 
two parties to a note signed with the addition of surety to his 
name, and the other without any addition, it was helcl, that the 
legal presumption was, that the signer who had the word surety 
attached to his name was surety, but it was not conclusive, and 
that the real purpose and relation of the parties might be shown 
by parol. To the same effect is Burry c. Ransom, 2 Kernan, 
462, Laphum v. Barnes, 2 Vt., 213 ; Keith v. Goocbuin, 31 Vt., 
268. 

These decisions, in the courts of New Yorli a i d  Vermont, are 
supported by the decisions in other States 011 thiq subject, nota- 
bly among which are Lucy v. Loftin, 26 Ind., 324; KeUy v. 
Gillespie, 12 Iowa, 56; Goshy v. Wyntt, 23 Maine, 156; Old- 
ham v. Brown, 28 Ohio, 41. We might cite other authorities 
but we consider these sufficient to fortify the proposition con- 
tended for by the plaintiff. 

The fact is not overlooked that the decisions cited are mostly 
upon matters arising upon promissory notes. But the same rea- 
sons apply with equal force to sealed instruments. Brunt on 
AS'uretyship and Guumnty, 18 ; Fowler v. Alexander, 1 Heiskell, 
425; C'reigh v. Hedrick, 5 W. Va., 140, and Kennebeclr: Bunk v. 
Turner, 2 Greenleaf, $2, where a party waq perniitted to show by 
parol evidence the actual capacity in  which he became a party to 
the obligation. 



The investigation of the que5tion leads u5 to the amclusion 
that there is error. 

The judgment of the Superior Court i5 thereforc r e v c r d ,  and 
this opinion must be certified to the Superior Court of Y:&in 
county, that a venire de novo may be awarded. 

Error. Reversed. 

W. R. S. RURBANK 1. THE COMUISSIONERS O F  BEACFORT COITNTY. 

1. A demuwer " ls t ,  that the complaint does not set forth a cause of action against 
t h e  defendant, 2nd, that the Court has no jurisdiction of the matter a6 set, 
forth," will be disregarded qs s pleadins, but a motion to  disn~iss for these 
grounds will be sustained. 

2. Where the plaintiff alleged that she paid to  the sheriff $61.80 for her taxes, and 
afterwards, on the sheriir's removal from office, that she was forced t,o pap 
this 8wn a second t ime;  Ileld, no cause of action was stated against the 
county. 

3. Even if the tax collector unlawfully collected this money, it raised I I ~  liability 
on the part uf the county. 

4. I n  the above case, the sum ctemauded being less than $200, a just,icc of the 
peace, arid not the Superior Court, h:td jurisdiction. 

(Louc v. Conulzissioners, H4 N. G . ,  706 ; Gru~k v. Bo&, 80 N. C., 203 ; T?cckci v. I h k e ~ ,  
86 N. C., 1 ,  cit,ed and approved). 

CIVIL ACTION tried at Spring Term, 1883, of B E A I ~ F ~ E T  
Superior Court, before Shepherd, Judge. 

There was judgment for the defendants, slid thc plaint8 
appealed. 

No counsel for the plaintiff. 
Mr. G. H. Brown, Jr., for the defendants. 

17  
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MERRIMON, J. I t  is alleged in the complaint that the feme 
plaintiff was the owner of lands situate in the county of Beaufort, 
and that State and county taxes to the amount of $61.80 had 
beeli duly assessed upon the same; that she paid the same to one 
Satchwell, who was sheriff of that county, and authorized by law 
to collect and receive such taxes; that subsequently this sheriff 
was divested of authority to collect the public taxes for the then 
current year, and one Wilkerson was duly appointed in his stead 
as tax-collector, and authorized by law to collect the taxes due 
that had not been collected by the sheriff; that the tax-collector, 
finding the taxes above-mentioned on the list of unpaid taxes in 
his hands for collection, without notice to her, undertook to sell 
certain parcels of the land to pay the same, and one Howard 
became the purchaser thereof; that afterwards she paid to How- 
ard the sum of $51 30,  to relieve her land frem his claim of pur- 
chase; that she afterwards demanded of the defendants that they 
pay to her the sum she so paid to Howard, and they refused so 
to do. Thereupon she brought this action to recover from the 
defendants the money she so paid to Howard. 

The defendants demurred to the complaint, and assigned as 
grounds of demurrer, 

(1) "That the complaint does not set forth a cause of action 
against the defendants ; 

(2) That the court has no jurisdiction in the matter as set 
forth." 

The defei~dants also moved, for the caures mentioned in the 
demurrer, to dismiss the action. 

The court gave judgment dismissing the action, the plaintiff; 
excepted, and appealed to this court. 

The demurrer is too general and must be disregarded as a 
pleading, but it was competent to dismiss the action for the cxiuses 
mentioned and appearing by the complaint. Low a. Cbmmis- 
nioners of Chathum, 64 N. C., 706 ; Bank a. Boyk, 85 N. C., 
203; Tucker v. Baker, 86 N. C., 1. 
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I n  no aspect of the plaintiff's demand, as presented by the 
complaint, can this action be maintained. The jkme plaintiff' 
sues in the Superior Court of Beaufort county to recover from 
the defendants the sum of $51.80, which she alleges the tax-col- 
lector of that county, by virtue of his office and at the instance 
of the defendants, illegally collected from her, as taxes due from 
her, when, in fact, the taxes had been paid and she did not owe 
the same. I t  is not, however, alleged in the complaint that the 
tax-collector ever paid the money, so alleged to have been col- 
lected by him, to the county treasurer or the defendauts. I f  it 
be granted that the tax-collector unlawfully collected the money, 
as alleged, this created no liability on the part of the county. He 
is required by the law, and not by the county commissioners, to 
collect the county taxes, and when he collects them, to pay the 
same to the county treasurer. The lam prescribes and enjoins 
his duties; he is required to collect the taxes lawfully due, and if, 
in the exercise of his office, he unlawfully collects money from a 
citizen for alleged taxes due, n hich are not in fact due, or does 
any other unlawful act, he is answerable and not the county ; he 
is the officer of the law and not the private agent of the county. 
H e  must do what the law requires of him, and he is not bound 
to do what the county commissioners order to be done, unless 
such order has the sanction of the law. 

The county commissioners do not receive the county funds 11or 
do they require the county treasurer to receive them. They, in 
most if not all cases, direct as allowed by law for what pur- 
poses they shall be applied. The county treasurer is the officer 
of the law and not merely the private agent of the county com- 
missioners and subject to their arbitrary will a ~ l d  direction ; he 
exercises his office under the law, and he must be answerable for 
his unlawful acts and not the county. The Code, $773, makes it 
the duty of the county treasurer to receive all moneys belonging 
to the county, to keep, apply and account for the same as required 
by law. H e  is not required to receive moneys that do not belong 
to the county, and if he shall do SO, he must be answerable fur 
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the ,hame, not the county. H e  has distinctive legal duties as the 
oBcer of the law, and is answerable for his misfeasances and 
malfeasances. The county is a public municipal corporation 
created for political and civil purposes, and i t  is answerable as 
and when the law directs. I f  the county treasurer receives 
Inoaeys whether as taxes collected or otherwise, purporting to 
belong to the county and under the orders of the county corn- 
mis&mcrs made in the course of their official duties, the same 
shall be applied to the legitimate purposes of the county, it may 
he that the real owner of the money so expended could recover 
the same by proper action, after propcr demmd that his claiin be 
duly audited, from the county; bnt it is very certain that i t  can- 
not be held re-ponsible for rlioiley i t  never received, nor can it be 
held respoi~sible for money in the hands of the tax-collector that 
he improperly collected as taxes due the county, uor for money 
inlpropcrly in the hauds of the county treasurer purporting to 
belong to the county, if the rame has not beeu applied to the use 
aucl for the legitimate purpose.5 of the couuty. 

So that it i b  very clear that the plaintifr has not stated facts 
in the coroplaint sui-ficient to constitute a cause of' action against 
the dcfcndants. 

Bat further, if the felnc plaintiff has aup cause of action, as 
she contends, cognizabie in any court, it is manifest that the Supe- 
rior Court in which this action is brought, has no original juris- 
diction of her alleged claim against the county, for the plain rea- 
sou that the sum demanded was less than $200. She sues as for 
money i n  the hands of the defeiidants for the county of Beau- 
fort, which belongs to her, and which they, by in~plication and 
operation of law, are bound to pay to her, and which, upon 
demand, they refuse to pay. I f  the sum of money mentioned is 
due to the feme plaintiff and recoverable, it is obvious that the 
court of a Justice of the Peace alone could have jurisdiction of 
the action to recover it. 

We have not been favored with an argument in behalf' of the 
appellaut, and are unable to form a plausible conjecture as to the 
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reasou why the action was brought in the Supenor Court. We 
cannot supl1o.e that the purpose nns to brjug an actiou for a tort, 
because no tort iz alleged in the complaint, nor i i  there m y  
clei~~ancl for judgmeut a, in ease of' a tort, if, inderd, tort nould 
lie in any pobsible state or tiew of the fitctb. The plain tlerlland 
is for a sum of money, nhich takiug the i b e t ~  to be a+ alleged in 
thc colnpiaint, the co~ultj  doti, not ove the j ' m e  plaintiff: 

The judgment muzt he affirnietl. 
S o  error. A%ffirrl~ed. 

I n  this action judgment xms rcuileretl in favor of plaintiff for balance due for a 
tract of laud sold by feme plaintie to  defe11d:int. and for sale of tile 1:iiitl for its 
paymeut. The land sold for $455, being S18'8d.34 in excess o f  p;aintl:l'h judg- 
ment, n-hich sum remained in clerk'h office after the jwlpmerit \\-as paid. Xort- 
gagee, to whom the land was mortgaged by drfendaul to aeexre a debt, calailned 
$100 of this balance under the mortgage. S e ~ m a l  judpnrn t  creditors, 
with docketed judqmeuts~ also set up a claim to th is  halance: X~:7d: That the 
mortgage must be paid in full ; that no lien mas created by docketing the sev- 
e ~ a l  judgments, under the Act of 1 B I G - ' T i ,  ell. 233> tht: delitj liaring been 
contracted since 1st Kay, 1 8 i i ,  and not beiug fur the purchase of the said seal 
estate, nor for laborers' or mechauics' lien for work done for claimant of home- 
stead, nor for taxes. The Code, 9501, par. 4. 

( d r r i ~ q t o n  v. dwiizgton, 91 Y. C., 301 ; and Xx,.kham v.  Hicks,  90 N. C. ,  204, cited 
approved). 

CASE AGREED heard at August Term, 1884, of the Superior 
Court for WAKE county, by Gudge~, Jzirlge. 

This action i~lstitutecl in the Superior Court, to enforce pay- 
ment 06 the residue of the debt contracted in  the purchaqe of ' t l~e 
land described in the complaint fiom the feme plaintiff, previous 
to her marriage with the other plniutig, rewlted in a judgment 
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therefor and for the sale of the premises. The land was accord- 
ingly sold by a commissioner for the sum of $455; which waq 
paid into the clerk's office. 

After divharging the debt and costs of the action, there 
reiliains an excesi of $182.34 of which one hundred dollars is 
claimed by the plaintiff's attornepj, as a debt due and secured by 
a mortgage of the premises to them, by deed of the defendant 
executed on October 18th) 1883, and registered on the 5th day 
of Jannary thereafter. The plaintiff ItT. H. Vtley and two other 
creditori; of the defendant, who do not appear in the record to 
have become parties to the suit, also assert claims to the money, 
subjert to the defendant's right of exemption, by virtue of judg- 
ments rendered by justices of the peace, against the clefc:idant, 
and docketed in the Superior Court as follows: 

(I). h judgment in favor of the wid plaintiff for $46.31, 
with interest from February rjth, 1883, and docketed on Septem- 
her 1st) 1883. 

(11). d judgment in favor of H. C. Olive for $22.50, with 
interest at 8 per cent. from March 26th) 1879, docketed October 
18th, 1882. 

(TIT). A judgment in fhvor of T.  H. Briggs & Sons for 
$123.1 8. with interest from October 31pt, 1877, docketed on the 
231 day of Soveinher, 1883. 

These fact+ are contained in an agreed statement from the con- 
testing claimants, and come up as a case on appeal. 

The court adjudged that the attorneys mere elltitled to be paid 
their debt in filll, and referred to the clerk an inquiry into the 
value of the life estate of the defendant in the entire w m  of 
$182.:34. 

From thi3 judgment and ruling the creditors appeal. 

Xessrs. D. G. Fowle and Armistend Jones, for plaintiffs. 
Xessrs. Reade, Busbee & Busbee, for defendants. 

SMITH, C. tJ. (after stating the facts as above). There is no 
error in so much of the judgment as awards fill1 payment of the 



mortgage debt fionl the fund. The defendant having no wife, 
30 far as the record di-clo.je3, whose concurrence would have been 
necezsary in passing title free from the incumbering honmtentl 
under the con+titution, a+ bole on ner, could and by hi- deed did 
convey the full eitate vested in him to the mortgagee-, and, of' 
course, the debt thereon wcured mi entitled to payment from 
the proceeds of rlie +ale. 

No lien \Tan created by doclietiug the juclgment~, a, \ \e  ma+t 
infer from the time-, at which they bear interc~t, they were all 
rendered on contracts entered into sub+equent to Ma! lst, 1877. 

As to such debts the act of 1876-'77, chap. 253, declare. that 
the property real and pewma1 -pecified in ~lthdivision :', of thi5 
zection, and the honie+d of any r e d e n t  of thii State bhall 
not he iubject to the Iicii of any judguent or decree of any court, 
or to ialc under cxecwtion, or other procev thereon, except such 

as may be rendered or i.;saed to iecure the paymelit of cjbliga- 
tion- contracted for the purchase of said real e-tate, or fur labor- 
ers' or niecha~iici' lien- for work done and perfomled for the 
claiinant of .aid ho1ne~teat1, or fhr lawful taxei. ( 'ode ,  aec. ,501, 
par. 4. 

So the law is declared in L1/Iurklwn~ c. Hicks, 90 K. C'., 204. 
As there waq no lien formed bv the docketed juclgnlenti, the 

portion of the nloliey, lefi, after discharging the mortgage debt, 
like money- raized nnder an csecution sale in exceib of \\hat wai  
required to +atis@ the judgment, belong. to the defendant. The 
order of reference w a ~  1111~8111x1 for rind el'roneou', a i d  the reiitlnc 
3hould have heen directed to be paid to the debtor wl1o.e land har 
been sold. 

If it were not that a final jutlpruent 1~2.3 the proper one to he 
rendered, dispozing of the entirc fiiild, we \ h o ~ ~ l i l  be constr:tined 
to dismi-+ the appeal a- prematurely taken, in :~-n~wh a< h g -  
mentary appeal* arc not entertained, a+ ruled in At~r i i~gton r. 

Arrinyton, 91 N. Cy., 301, and the cases cited in the opinion. 
Judgment will be here cntcrcil according to thi* opinion. 
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32. M. MURRAY v. i lEXRY S. SPENCER 

I n  an actiori of trespass to  real property, whew the plaintiff's t i t le a3d the  fact 
of trespass nre both put  i n  issne by the defendant's answer, and the  jury find 
the  issue as to the title iu favor of the  plaintifi, nncl the  issue as t o  the trespass 
in favor of defeudmit,, thc ~lefcnciant is eutitlerl to  judgment for casts. To en- 
title the 1)laiutii.f to  recover costs? I,& issues mnst be f o m ~ d  in his favor. 

(Clarke 7 .  T E ~ I L P ~ ,  78 N. C., 367, c ~ t e d  and approved). 

CIVIL ACTIOX tried at  Spring Term, 1884, of the Superior 
Court of M YnE connty, beforr Gu,clyr., Judge. 

Judgment for plaintiff' for c-o-,t. Appeal by defe'enclant. 

A~I-IE, J. Thin \\:I, :r ciril action, tried before his Honor, 
Gudger, Judge, at Slbriug Term, 988-1, of the S r q m h r  Court of 
Hyde connty. The plaintiff" co:nplaincd that the d e h t l a n t  
brolw a i d  cl~tered a ccrt:-iin elow of the bnid plaintiff tlewribcd 
in the canplaint, and cnt and earrie:l an :iy trces a d  tinilher of' 
the plaintiK9i, mc1 cmccalecl ;ud d i s p o 4  of tho balm to his own 
use. 

The tlcfendaut, for nniwer to the complaint, said, ' That he 
denies the allegation thereof and says that he is not guilty of the 
trespass so complained of, or ally of them." The "case" stated 
that two issues were s~tbniitted to thc jnrp, but they are not set 
out in the ease or rccord. 

We innit assume fi-om the itatenlent uf the caqe that the issues 
submitted were, (I) did the plaintiff have title to the land 
described in the complaint, a i d  (2) did the dcfeudmt commit the 
trespasses complained of: The jury found the first issue in favor 
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of the plaintiff, to-wit : That the title to the land is in the plain- 
tiff; and the second issue in fwor  of the defendant, to-wit : That 
the defcn~lant did not coinmit the t respass .  

Upon this finding of the jury, the Court rendered judglaclnt 
as follows: "This case coming on to be heard, and the jury hav- 
ing returned a verdict, which is recorJec1, and having declared 
upon the two issues submitted that the plaintiff; are the ouners 
of the land in controversy and have title thereto, and, secondly, 
that the defendant did not. trespass t l ~ e ~ c o u ;  awl it appearing to 
the court, and is so Soulid as a fhct, that the defendant put the 
title of the plaintiff in issue upon the trial, and hrther,  that the 
defei~dant claimed the land in question upoil the trial himself7 
and that costs were incurred upon that issue, it i d  ordered that 
the plaintiffs recover of the defendant 3nd his bo11d the costs of 
proving the title to thc land, and that the defendant revover of 
the plaintifit' and his hontl the cozts upon the iizne as to the tres- 
pass ." 

There is manifest error in the judgment of the voart beiow. 
By section 525 of The Cbde it is provided that 66Coiti shall be 
allowed of course to the plaintif upon a in the follow- 
ing cases : 

1st. I n  an action for the recovery of real property, or when 
a claim of title to real property arises on the pleadings, or is cer- 
tified by the court to have come in question on the trial; and, by 
section 526, costs shall be allowed of' coursc to the defendants in 
the actions mentioned in the preceding section, unless the plainti# 
he entitled to costs therein. 

I11 Clarke v. I17cgwc.r, 78 N. C., 367, which was an action to 
recover land, when the verdict of the jury established the title 
of the plaintiff to the land in dispute, but did not find any 
wrongful act done by the defendant to the land to which the title 
is thus established, it was held that the plaintiff wai not entitled to 
recover damages or costs. That to enable him to do so, both 
allegations must be sustained. 
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This decision is directly in point and is so decisive of this case 
that it is needless to cite any other authority. 

There is error. The judgment of the Superior Court is 
reversed, and this must be certified to the Superior Court of 
Hpde county, that the judgment of that court may be modified 
i n  accordance with this opinion. The plaintiff will pap the costs 
of this appeal. 

Error. Reversed. 

I.OUIS HILLIARD "t CO. v. E. R. OUTLAW, adm'r et al. 

bhwy-Confrmt governed by  low of the place of perfornza~zw- 
Special Vedict-Laws of other States. 

I .  In the absence of contrary finding, it is presumed that a contract is to  be per- 
formed in the place where it is executed. 

2. Whether a contract is usurious, depends upon the law of the place where it is 
to be performed. 

3. A special verdict must find all the facts necessary to enable the court to g h e  
judgment. 

4. The statute law of another State is a fact to be shown by evidence, and cannot 
be noticed judicially. 

.5. So where a special verdict found that the contract sued on u7a8 an additional 
consideration for the loan of money, but failed to find that such a transaction 
was usurious in the State where it Iraq to be performed; Held, that the special 
verdict was defective and a uenire de novo must be awarded. 

(Doe 8.  Sheppard, 3 Murph., 385; State v. Wallace, 3 Ired., 195; 8tate v. Stwart, 91 
N .  C., 5W, State v. Will, 1 Dev. & Bat., 121; State v. Jackson, 2 Dev., 563; LNoore 
v. Qmyn, 5 Ired., 187; Knight v. Wall, 2 Uev. Jr Bat., 125, and Hooper v. Moore, 
5 Jones, 130, cited and approved). 

CIVIL ACTION, tried on appeal from a justice of the peace, 
before Avery, Judge, and a jury, at January Special Term, 1884, 
of RERTIE Superior Court. 
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His Honor, being of opinion that, upon the facts as found by 
the special verdict, the contract was usurious, gave judgment for 
the defendant, and the plaintiff appealed. 

The facts are fully stated in the opinion. 

i4fes~rs. Pruden & Vann, for the plaintiff: 
Mr. R. B. Peeblus, for the defendants. 

SMITH, C. J. This action begun before a justice of the peace, 
and removed by the plaintiff's appeal to the Superior Court, is 
upon a covenant entered into by the intestate of the defenclant 
Edmund R. Outlaw, and guaranteed by the other defendant in 
the following form : 

STATE O F  VIRGINIA,  
CITY AND COUNTY NORFOLK. 

For and in consideration of five dollars to me in hand paid 
by Louis Hilliard, doing business in the city, county and State 
aforesid, under the style and firm of Louis Hilliard & Co., the 
receipt of which is acknowledged, I hereby promise and agree to 
ship to the said Louis Hilliard & Co., as my factors, on or before 
the first day of January next, at least (76) seventy-five bales 
merchantable lint cotton, and in default thereof to pay to the said 
Louis Hilliard & Co., as liquidated damages, two dollars per bale 
on all, or such portion thereof as I fail to ship as aforesaid. 
This is a separate and distinct transaction from all others and in 
itself an entirety. For the faithful performance of this contract, 
I bind myself, my heirs, executors and administrators. Witness 
my hand and seal, this 19th day of April, 1881. 

The defence of usury was set up to the action, and the jury 
rendered a special verdict, as follows : "That the contract declared 
upon by the plaintiff, was executed by defendant Outlaw's intes- 
tate, and said intestate delivered only twenty-two bales of cotton 
under said contract, and that as an additional consideration for 
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the execution of the contract sued on, it was agreed between 
HiIliad & Co. and B. B. Gillam, that Hilliard & Co. should 
advance to said Gillam $1,000, which was to be paid back with 
9 per cent. interest. That thc nioncy adranc.ed or loaned under 
said agreement, with 9 per cent. interest, had been paid by Gil- 
lam before this suit was commenced. If, upon these facts, 
the Court is of opinion with the plaintiff; thei~ they find for 
the plaintiff and assess his damages at $106 with interest from 
January lst, 1882, until paid, and c8osts to be taxed by the 
clerk." 

The Court being of opinion that the money claimed nuder the 
covenant was usurious interest, iu excess of that rtllomed 'ry law, 
upon the c~ontemporary loan a i d  rendered it void, gave judgment 
for the defendants, aud therefrom the plaintiff appeals. 

A special verdict, rendered in our former practice, was required 
to find all the facts necessary in determining the rights of the par- 
ties, with a prayer for the advice of the Conrt as to the law arising 
thereon, and concluded coaditiouall,v, that if, upon the the whole 
matter the Court shall he of opinion that the plaintif? has cause 
of actiou, they then find for the plaintiff; i f  otherwise, for the 
defendant. I ,Sell. Pr., 472; Eaton's Fwms, 494 ; Arch. App., 
148 ; Doe v. Slzeppnrd, 3 Nurph, 335. A i d  in crin~inal prosecu- 
tions S L W ~  must now be the form. ~S'fate \.. TVaZlace, 3 Ired. 195; 
State\-. Stewart, 91 N. C ,  566; &"tui!ev. JT7iZl,1 D & B . ,  121. 

The c ~ d i t i o n  is removed, and the verdict is complete and 
becomes absolute upon the decision of the question of law raised 
for the one or the other contending party according to the ruling 
of the Conrt. The form and force of verdicts, general and special, 
are somewhat different under the presei~t practice, and they are 
now defiued by statute. 

"A geueral verdict is that by which the jury pronounce gen- 
erally upon all or any of the issues, either in favor of the plain- 
tiff or defendant. A special verdict is that by which the jury 
find the facts only, leaviug the judgmeut to the Court." Code, 
5408. 
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The latter groupb together the findings of all the controverted 
facts put in issue by the pleadings, which, with those admitted, 
constitute the case submitted to the Court for the determination 
of the law arising thereon. I f  the statement ia full and suffi- 
cient, judgment is rendered according to the opinion of the Court 
and the action determined. 

If  defective, by reason of the oniission to find some material 
fact necessary to a decision, the verdict is set aside, and t h ~  con- 
troversy goes before a new jury. 

I n  the prepent verdict, it appears that the transaction, of which 
the giving the covenant in suit forms part, took place in the 
State of Virginia, and we must assume, in the absence of any 
contrary finding, was to be there executed. The validity of the 
obligation would therefore depend upon the usury law in force in  
Virginia when it mas entered into, and the verdict does not iufo~nl  
us what that law is. The statute laws of' another State is a fact 
to be shown, and is not taken judicial notice of. State v. Jc~ck- 
son, 2 Dev., 563; Xoore v. G w p ,  5 Ire., 187;  Knight v. Wall, 
2 I). & B., 125; Hooper v. Moore, 5 Jones, 130. 

This imperfection in the jury findings disables the Court to 
pronounce judgmeut, and say whether the covenaut is or is not 
illegal. 

The Court cannot consider any matter extraneous to the ver- 
dict, or not derivable from the facta therein appearing, except such 
as are admitted in the pleaging,. Willianzs v. Jackson, 5 John, 
502. 

The absence of information of the law of Virginia applicable 
to the contract renders it impossible for the Court to pass upon 
the legality of the coveilant and the transaction in which it has 
its origin. 

The judgment must be reversed, the verdict set aside and a 
new trial had. 

To this end let this be certified. 
Error. Reversed 
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ASA PHELPS v. WORTHINGTON & WILSON. 

Appea.1~ from Justices of the Peuoe. 

Appeals cannot be taken from justices of the peace to the Superior Courts from 
interlocutory judgments ; therefore, where a justice dismissed a warrant of 
attachment, and the plaintill' appealed to the Superior Court, which court dis- 
mishod the plaintiff's action on the ground that no service of process had ever 
been made ; Held, erroneous, as no appeal lay from the order of the justice and 
the Superior Court should only have dismissed the appeal. 

CIVIL ACTION, heard on appeal from a justice of the pear!, 
before Avery, Judge, at January Special Term, 1884, of BERTIE 
Superior Court. 

His  Honor gave judgment discharging the attachment and 
dismissing the action, and the plaintiff appealed. 

The facts fully appear in the opinion. 

No counsel for the plaint,iRs. 
.Mr. R. B. Peebles, for the defendants. 

MERRIMON, J. The plaintiff brought his action on the 21st 
day of October, 1882, against the defendants, before a justice of 
the peace of Bertie county, to recover the sum of $80.40. On 
the same day the constable returned the summons unexecuted, 
and that he could not find the defendants in that county, and 
that they resided beyond the limits of this State. Whereupon, 
the plaintiff sued out a warrant of attachment and had the same 
levied upon property of the defendants situate in that county. 

Before, however, there had been any order of publication made 
as required by law, the counsel of the defendants, for the purpose 
of the motion, moved to transfer the action for trial before 
another justice of the peace, and this motion was allowed. 
Before the latter justice of the peace had made any order of puh- 
lication, the counsel for the motion of the defendants, moved to 
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discharge the attachment for causes assigned that do not appear 
in the record. This motion was allowed, and an order made 
directing the constable to restore the property levied upon to the 
defendants. Whereupon the plaintiff appealed to the Superior 
Court of Bertie county. That court found that no service of 
sunlmons had been made upon the defendants, discharged the 
attachment and dismissed the appeal, and the plaintiff appealed 
to this Court. 

There is error. The appeal from the order of the juitice of' 
the peace discharging the warrant of attachn~ent, was improvi- 
dently taken. The order was interlocutory, and no appeal lies 
from such an order made in an action in the court of a justice of' 
the peace. 

The statute (The Code, 875) provides that "The party against 
whom judgment is rendered in any civil action in a justice's court 
may appeal to the Superior Court from the same," &c. Thib 
implies a final judgment-that is, one that in some way puts an 
end to the a(-tio~~. And the appeal takes the whole action into 
the Superior Court, where it is to be tried de novo, not upon a 
transcript of the record in the justice's court, but upon the origi- 
nal papers, which inust be sent up with the appeal for the purpov. 
The Code, secs. 878, 880, 881. The plaintiff's action did not 
necessarily depend upon the warrant of attachment; it was not 
determined by the order discharging the attachment; indeed, the 
attachment was only imdental and ancillary to the action. The 
,justice of the peace, in view of the affidavits of the plaintiff and 
the return of the constable, although he ordered the attachment 
to be discharged, ought to have made the order of publication as 
to the action. 

Why he did not, does not appear. I t  seems to be strange that 
he did not. The ground upon which he discharged the attach- 
ment is not stated, and we are unable to discover it in the record. 
The affidavits certainly contain the facts material to warrant the 
attachment and the order of publication. I t  appears from them, 
in substance, that the defendants owed the plaintiff s debt, due, 
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of which the judice of the peace had jurisdiction ; that they were 
non-residents of this State; that after due diligence they conld 
not be found in this State, and that they had property therein. 
I t  is poisible there was some defect 31 to the attachment me can 
not (libcorer, a i d  the justice of the peace may have thought the 
action depended entirely u p o ~ ~  it. 

But in ally view of the matter, he ought to have made the 
order of publication as to the acation; or if for any canqe he 
wonld not do that, he ought to have diwissed it, ,so as to put all 
end to it. I f  he had give11 judgment d i 4 s s i n g  it, the plaintiff 
might have appealed to the Superior Court. A+ it mas, there 
was no final judgment from whith to appeal, and hence, the s~lp-  
posed appeal waj improvidently taken, and the Superior Court 
ought simply to have dismissed it and remanded the paperh in the 
action. That court, hornever, found that the sumnlon- had not 
been qerred, adjudged that the order of attachmeni he discharged, 
that the property attached be returned to the owner5 thereof; a l d  
that the appeal he dismi~sed. 

This judgment was erroneoui, except sc, much thereof a5 dis- 
missed the appeal; and except in this respect it must he reversed. 

Let this opinion be certified to the Superior Court with direc- 
I 

tions to reverse its judgment except so much thereof as cli~rni+ed 
the appeal, to diimiqb the appeal and remand the origii~al pnpers 
in the action to the j n h r  of the peace with directions to pro- 
ceed in the actiou according to law. 

A i s  so ordel~ed. 
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BELL 21. HOFFMAN. 

WM. H. BELL v. G. HOFFMAN, autl other.;. 

0 1 1  17th August, 1882, plamtiff and defendant G.  Hoffman made a written contract 
whereby plaint,iff sold to said Hoffman the entire stock of goods plaintiff might 
have in his store on 1st September, 1882, Hoffman agreeing to pay for the same 
"wholesale priees as per iizvoice kfro7~z G'. Oppenheimw & Son;" and to secure 
performance of the c~nt~rac t ,  each gave to the other his uote for tifty dollar8 a6 

a forfeiture for non-con~pliance. 
About 10 o'clock on the 1st September defendant Hoffmar offered tocomply with 

his part of the contract. Plaintiff claimed that by the proper construction of 
the contract teu per cent must be added to the wholesale price of the goods, 
and refused to cwnply unless this was done. Defendant rofuscd to allow this. 
hbnnt "Lo o'clock of same day plaintiff offered to let defeudat~t have the 
goods according t,o his (defendant's) construction of the contract. Defen- 
dant the11 declined to do this ; 

Held (I), That there was no ground for plaintiff's construction of the contract ; 
(a)  that there was nothing in the contract which could give the whole day in 
which to execute it,; (3) that plaintiff's refusal to comply uuless the ten per 
cent. was added was a breach which was not cured by his offer to comply after- 
wards at 2 o'clock; (4) that the testimony objected to by plaintiff was irrele- 
vant and immaterial, and could therefore do plaintiff no damage ; (5) that the 
issue proposed by plaintitf, as to his offer to comply, was not raibed by the 
p1e:tdings and was irrelevant ; (6) that defendaut was entit,led to judgment for 
his count,er-claim of iiftg dollars, amount of uote executed to him by plaintiff. 

CIVIL APTION, tried, on appeal fi.0111 a justice of' the peace, at 
Spring Term, 1884, of the Superior Court of' HALIFAX county, 
before AVPPY, Judge, and a jury. 

This action was commenced hefore a 3mtice of' the peace f i r  
the recovery of fifty dollars due by the note described in the 
contract below set out, which the plaintiff claimed as a fitrfeiture 
by the defendant 6. H. Hoffhan, for non-compliaac~ with that 
contract, which was as follows : 

"This article of agreement entered into this 17th day of 
August, 1882, between W. H. Bell of the fir3t part, and Gerson 
Hoffman of the second, witnesseth : 

"That, whereas, W. H. Bell has this day sold to said Hoffman 
the entire stock of goods and fixtures he may have in store on 

18 
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Main street on the 1st day of September, 1882, the party of the 
second part agreeing to pay wholesale prices as per invoice from 
G. Oppenheinler & Son, making the following payments : One 
half cash, b a l a k ,  of two equal notes, payable in sixty and 
ninety days from date of said notes, the party of the first part 
approving security. 

"Now then, in consideratiou of' above sale and promises, the 
prt ies  of first and second parts have this day given each to the 
other a note of fifty dollars as forfeiture of 11011-compliance. 
These notes shall be sealed and delivered in keeping with this 
contract. 

"In witness whereof, we have hereunto set our hands and seals. 
W. H. BELL, (Seal). 
G. HOFFMAN, (Seal)." 

The justice rendered judgment in favor of the plaintiff; from 
this judgment the defendant appealed to the Superior Court. 
By consent, the defendant pleaded, as a counter-claim, the note 
executed to defendant G. Hoffman, which is described in this 
contract. 

The plaintiff testified that he was able, willing and ready to 
perform the contract on his part, on the day named for perform- 
ance. On cross-examination, he stated that the defendant G. 
H o f i a n  came to him about ten o'clock of the day fixed by the 
contract and told him he was ready to comply with the contract, 
and that be desired to take an inventory of the goods; that he 
(W. H. Bell) claimed ten per centurn on the prime cost price of' 
goods; that this was what he contracted for; that this was what 
wholesale price, as per invoice from G. Oppellheimer & Son, 
meant, and that he refused then to allow the inventory to be 
taken, unless the said defendant would allow ten per centum to 
be added to the prime cost price, and unless he did so he would 
not trade. Hoffman refused to allow this and leR. The plaintiff 
further testified that about two o'clock of said day he told Hoff- 
man that he could then take the inventory, as he would settle 
according to his construction of the cokract. Hoffman declined 
to do this, and stated that he had made other arrangements. 



I FEBRUARY TERM, 1885. 275 

Hoffman was introduced as a witness for himself and cor- 
roborated plaintit2 

The defendant then introduced G. Oppenheimer, who testified 
that he way the G. Oppenheimer referred to in the contract. 

The defendant's counsel asked him at what price he sold to the 
plaintiff. 

The plaintiff objected to the question as irrelevant, as its object 
was to vary and alter a written contract by pard evidence, and 
that the answer thereto could not and did not tend to explain a 
latent ambiguity in the written contract. The objection was 
overruled and the plaintiff excepted. The witness then said, at 

I cost price. 
The Court framed and submitted these issues: 
1. Did the plaintiff refuse to comply with his contract on his 

part on the day agreed upon for performing the stipulation of 
the written contract? 

2. Was the defendant ready, willing ,and able to comply with 
the contract on his part when the plaintiff refused on his part? 

The plaintiff asked the Court to submit this issue : ('Did the 
plaintiff offer to comply with said contract by adding ten per 
centum to the prime cost price of goods, and did he offer to com- 

* terms ply with said contract as the defendant understood it.. 
before sunset of said day?" The Court refused to do so. 

The Court charged the jury that if they believed that the 
plaint# refused to comply with his contract on the day named, 
when the defendant offered to comply on his part, he could not 
recover, notwithstanding he did offer to c.omply before sunset of 
the day named. 

The plaintiff excepted to this charge and asked the Court to 
charge that there was no evidence that the plaintiff had refused 
to comply with said contract on his part. The mnrt refused 
this and plaintiff excepted. 

The jury responded ('yes" to both issues. The mlrt gave 
judgment agaizist the plaintiff for fifty dollars, with interest from 
September 2d, 1882. 

Whereupon the plaintiff excepted and appealed to this court. 
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Mee~ews. Kitchin & Bunn and Xullen & Xooi.e, for plaintiff 
~Mcssrs. Reacl~, Busbeu & Busbee and R. H. Smith, Jr.., for 

defendant. 

MERRIMON, J. (after statiug the facts). The plaiutiff failed 
to comply with the agreement set forth in the record, and, under 
its provisions, by such default, became indebted to the defendant 
Gerson Hoffnlau in the sum of fifty tlollars secured to him by 
the plaintiff's promissory note for that sum of money. 

At a reasonable hour of the day on which the plaintiff hail agreed 
to deliver the goods to the defendant named, the latter went to 
and informed him that he was ready and prepared to comply with 
the agreen~eut ern his part, aud desired to take an inventory of 
the goods. That he was so ready and prepared is not contro- 
verted, and that he was, must be accepted a* the fact. 

The plaintiff "claimed ten per ceg~tum on the prime cost price 
of the goods, that this was what wholesale price, as per invoice 
from G. Oppenheimer Q Son, meant," and he the11 refused to 
allow the inventory to be talien, declariug that uuless Hoffman 
mould allow his demand, he, the plaiutiff, "would not trade." 
Hoffman decliued to allow this demand, and left the plaintiff. 

There could scarcely be a more palpablr breach of the agree- 
meut on the part of the plaintiff. He  refused to comply with 
its terms and effect. H e  made a demand unwarranted by it, and, 
without reserve or qualification declared to the defendant that 
he ('would not trade7' unless the latter would allow his demand. 
Hoffman was not bound to allow i t ;  he was bound to comply 
with the, agreement as far as he could, and he did so, when he 
was ready and prepared to comply with its requirements of him 
and so informed the plaintiff. He  was not obliged to wait inde- 
finitely or at all to see if the plaintiff would reconsider his refusal 
to deliver the goods; he had no reason to believe he would do so, 
and there is nothing in the agreement that can be reasonably con- 
strued to mean that the parties to it, each, should have all the first 
day of September, 1882, in which to decide whether or not he 
would comply with its re~uirements of him ; on the contrary, i t  
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was expressly dipulated that, in mse of nou-compliance with it 
by either party, the non-complying party should pay the other 
fifty dollars. 

The plaintiff was bound to conqdy with the agreement accord- 
ing to its legal effect; he failed to do .io at hii peril; and hih 
failure and refusal to deliver the goods on the day specified, wa. 
non-compliance with it. His  claim that ten per centtun should 
be added to the prime cost price of the goods wa* obviously 
unfounded. The plain terms of the agreement, left uothing to 

I doubt, the prices to be paid were fixed, and they were the " whole- 
sale prices as per invoice from G. Oppenhein~er & Son." Any 
question as to prime costs and ten per cenfum added thereto, was 
outside of and foreign to the agreement. 

I t  seems that the plaintiff tl~ought so himself, for afterwards, 
on the same day, he proposed to abandon his demand. This 
proposition came too late; several hours before he made it, he 
had refused to comply with the agreement; one flat refusal mas 
enough; this entitled the defendant to the forfeiture of $50, 
and relieved him from all obligations to take the goods at any 
price. 

The testimony of the witness Oppenheinier was irrelevaut and 
immaterial. The agreement mas not denied; its terms were plain 
and to be interpreted by the Court. 

The issue proposed by the plaintiff; in additiou to those sub- 
mitted to the jury, was not raised by the pleadiogs, and was 
immaterial ; it referred to evidential facts that were in evidence 
for the proper purpose. 

Tlfere was manifestly evidence that the plaintiff refused to com- 
ply with the agreement, and the Court properly refi~sed to instruct 
the jury that there was none. There is no error of which the 
plaintiff has right to complain, and judgment must be entered for 
the  defendant. Jadgment accordingly. 

No error. Affirmed. 
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A. M. BRADSIISW v .  THE BOARD OF COMMISSIONERS OF GUILFORD 
COUNTY. 

1. Where the statute provided, that upon the written application of one-fifth of 
the qualified voters of any district or territory in certain counties, whether 
the boundaries follow township lines or not, it  shall. be the duties of the com- 
missioners to submit the question of "Stock Law" or "No Stock Law," and 
if a majority of the votes shall be in favor of the stock law, a fence shall be  
built ; Held, that the con~missioners have no power when several of these dis- 
tricts adjoin each other, to unite them into one territory, provide for the  
construction of one boundar) fence, and assess a unform tax on all the real 
property in the several districts so united, to  meet the expense of the fence. 

2 Where the act provided that the cornnlisfiioners should l e \ ~  :z special tax on 
all the real estate in said district, which was taxable by the State and county ; 
Held, not to  embrace the real ebtale of schools and railroads, which was not  
taxable for general purposes. 

3. Qtuerez Whether it is necessary for the Justices of the Peace to act with the  
commissioners in levying the taxeh for the local improvements under these 
acts;  but if so, in this case, it may be obviated when the tax is to be read- 
justed, when the justices and commissioners may act in concert. 

4. I t  is error to dismiss an action upon refusing to contiuue an mjunction to the 
hearing. The Court should refuse the application to  continue the injunction 
but allow the action itself to proceed. 

(Commisdoners cf Rvee~u v. Commixxioners of Lenoir, ante 180, cited and approved). 

This was a motion to continue ao injunction to the hexing 
heard before JfcKoy, Jzbdge, at Spring Term, 1884, of GUIL- 
FORD Superior Corirt. 

His Honor refused the motion, dissolved the restraining order 
theretofore granted and dismissed the action. 

From this judgment the plaintiffs appealed. 

Mv. J. A. Bal-ringer, for plaintiffs. 
Hessm. Graham & Rufin, for defendant. 

SMITH, C. J. At the session of the General Assenlhly held in 
1879, an act was passed, authorizing the formation of districts in 
certain enumerated counties, with the approval of the voters, 
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wherein stock should not be allowed to run at large, and direct- 
ing the building of fences enclosing the same. Acts, 1879, chap. 
135. In  the pear 1881 its provisions were extended to Guilford 
and three other co~u~ties with some modifications. Ack, 1881, 
chap. 94. Among the amendments introduced is an additional 
section, following section 20 of the former act in these words : 

"That upon the written application of one-fifth of the quali- 
fied voters of any district or territory in Lincoln, Catawba, Alex- 
ander, Burke, Guilford, Randolph, Rowan or Gaston counties, 
whether the boundarieb of said district follow township lines or 

I 
not, made to the county commissioners at any time, and 8etting 

I forth well defined boundaries of said district, it shall be the duty 
of the said commissioners to submit the question of said " Stock 
law," or (' No stock law," to the qualified voters of said district, 
and if, at any such election, a nmjority of the votes cast shall be 
in favor of said stock law, then the provisions of this act shall 
be in force over the whole of said district." Section 2. 

I n  pursuance of this enactment, an electiou was held 011 May 
25, 1882, in a portion of the territory of Guilford, with its 
boundaries ascertained in the application to the commissioners, 
designated and known as the New Garden District, wherein the 
approval of the popnlar vote was given to its formation into a 
stock law district. 

Similar proceedings, and with the same result, were had, by an 
election held on the 29th day of Jnoe following, and an adjarent 
territory, known as Page's Distrivt, put under operation of the 
law. 

In  like manner other territory, adjacent to the two preceding 
districts thus formed, known as "Bruce Cross Roads District," 
was put under the law by the result of a popular vote taken on 
the 30th day of Decel~~her in the same year. 

I n  giving eflect to these proceeding., and the directious of the 
statute, a:: undisputed by the commissioners, they have united 
these districts into one territory, and provided for the construc- 
tion of one boundary fence to enclose the whole, and to this end 
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levied and assewd a uniform tax of one dollar ancl a half upon 
each one I~uudretl  dollar^ valuation of all the real estate subject 
to taxation under the general I:l\v, within the enclo4ng boundary, 
to meet the expenses of construc6on. 

The present action is institrited by the plaintiff' and other real 
estate owners in the Sew Garden Dihtrict, again-t the c o n ~ n ~ i +  
siouers to restrain the cnforcetuent of u part of this tax, the col- 
lection of which i -  n o v  being madc by the sheriff, a l ~ d  the inter- 
position of the court i.: asked upon these grountls: 

(1) The plaintiff> are only liahle for the expenseb incurred i l l  

the erection of a fence around their district, created by a sepalate 
and independent vote. 

(2) The assewuent leaves out certaill real estate owned by rail- 
rmcli, and other owned a i d  wed for ,+chool purpose<. 

(3) The tax v a *  not ascertained and :wessed by the concurring 
action of the c~ommis-ioner* and ju4ce. of the county, but is the 
sole act of the former. 

After a tenlpornrj- rrqtraining order, and on notice, the plain- 
tifly applied to the judge f i x  an interlocutory insjunctioii against 
the collection of the tax, until the came could he heard, and 
nuwerow affidavits were read in wpport of; and in oppoiition to, 
the order. Hi3 Honor denied the application and d i d - i e t l  the 
action, from which the plaintif- appeal. 

I .  The firit objection to the method of' ahsessing the tax is in our 
opinion well tallen. The comnii~iiol~ers had no power to cori- 
solidate the t l i - t r ih  into one, and rai+e the mean. of building the 
boundary around it upon all the lands compri-ed within its limits 
by impo6ing an ad mlorem tax. The vote taken in the New 
Garden District was is1 favor of a \to&-law within the area it 
comprises, and of a tax upon the real eptate it embrace., to defray 
the cost of enc lo+g  that territory alone. S n J  co it was n-ith 
each of the other territorial districts with it" ,ipeeific bo~mdaries. 
Had a general rote been Cast on a p r o p o ~ i t i o ~  to enclose all the 
territory of the separate district.. under one feruce, at the common 
cost of the real estate owners, the action of the commissioners 



FEBXLTARY TERM,  1885. 281 

qould be rightfnl. Rnt no such vote was authorized and none 
such taken. The voters in the ~everal diitricts have given their 
conient to the enclosing of each, without reference to any past or 
futurc. action among the tax-payers upon whom the burden falls 
of other portion\ of the county, whether adjacent or clistant. 
The effect of the erection into the beparate dittricts of adjoining 
lands, may be, bj- mutual u~rallgement, to dispense with a fence 
and divisional l inrr .  and thus reduce the coit to each; hut it can- 
not obliterate them so w, to make one co~;~mon territory of all. 
The  di-;tricts remain as before, dibtinct and independent, and in 
each the cost of construction must reqt upou the real estate onners 
in each, for its protection againit the incursions of stock. There 
never has been obtained the sanction of the voters to a proposi- 
tion for enclosing the ~vhole untler one fence, an indispensable 
condition to the levy of an iadiwrirninate crd valorem tax upon all. 

This i i  in conformity with our ruling in a case, presenting 
somewhat the same feature, decided at the present term, and rm- 
deri  fimrther discussion needless. CYommiaxione,.s of G e e n e  v. 
Cornnzissioners of Lenoir, ante 180. 

2. The 5th section of the act of' 1879 places the erection and 
repair of fences under the exclusive control of the county com- 
missioners; and the next section confers upon them the right to 
"levy a d  collect, as they do other taxes, a special tax upon all 
real property, taxable hy the State and county, within the county, 
township or district, which may adopt this act." 

The right to tax for the local in~provement can be only exer- 
cised under law, and must be sub,ject to the limitations which it 
imposes. 

The authoritr is given to tax, for the expenses to be incurred, 
such lands to derive benefit therefrom as are within the pre- 
scribed territory and are taxable for general purpose<. The 
assessment must conform to the requirements of the act, or it is 
altogether unauthorized. Xor do we think the exemption is 
beyond the power of the Legislature to allov~, or that it impairs 
the validity of the statute that non-taxable real'estate is not suh- 
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ject to the common burden. Of this exoneration those who pass 
the law must be the judges, and it cannot be allowed to defeat 
the beneficial provision it contains. This objection cannot be 
sustained. 

3. The remaining cause of complaint that the justices did not 
co-operate with the commissioners in ascertaining the sum re- 
quired, and imposing the ad valorem tax may be obviated when 
the tax is to be readjusted, and the costs of enclosing each dis- 
trict distributed uniformly on the taxable real estate lying therein, 
The justices and the commissioners could then act in concur- 
rence. 

But we are inclined to the opinion that the duty of making 
the estimate and assessment is devolved upon the commissioners 
done. 

The commissioners, in the words.of the act, may " Z e ~  a d  

colleat," as alone they were to control and manage the constructed 
fencing; and the other words, "as they do other taxes," are 
intended to point out the mode of assessment and collection to be 
pursued, as is required in the case of county taxes in general. 
There is no intimation that the justices are to participate in this 
action. 

Again, general taxes for county purposes are leviable but once 
in the year, to-wit : On the first Monday in June, Code, 5707, 
part 1, and it can hardly be supposed that the progress of these 
enterprises was to be suspended and delayed to await t,he joint 
meeting, while the commissioners, and they alone, are mentioned 
as the persons who are to exercise the power which is conferred 
in the section. 

The error which has been pointed out will require for its cor- 
rection a different apportionment of the tax, requiring of each a 
sum sufficient to secure its enclosure, and, if it were necessary, 
the two bodies could co-operate in the required action. 

We do not inquire how the interest of the tax-payers who 
have lands in the New Garden District may be affected by the 
change in the manner of assessment, nor whether, as the plain- 
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~ LEE v. EURE. 
- - -- 

tiffs insist, these taxes will be equally diminished, when they 
I alone are required to build the surrounding fence. I t  is sirffi- 

cient to say, the-y are not legally assessed under the law, and the 
plaintiffs have a right to a new and correct assessment. 

There is also error in the final disposition of the cause. The 
cause was not before the court for a final hearing. The applica- 
tion was for an injunction to remain in force until the hearing, 
and was heard upon ex-pa?-te affidavits. The court could do no 
more than refuse to make the order and let the cause proceed. 

It8 dismissal, except by consent, at this stage of the case was 
wrongful. 

I n  our opinion, the ruling was erroneous, and the commission- 
ers should have been directed to proceed to a re-assessment and - 

apportionment as we have indicated. There is error. Let this 
be certified. 

Error. Reversed. 

JOHN P. LEE v. M. H. EURE, e t  als. 

Parties. 

1. The Court will not grant ail order to make parties, unless it appears probable 
that the proposed parties are in some way ueressary to a proper and complete 
determination of the action. 

2. Where the Superior Court ordered a nol. pros. as to certain defendants, who 
appealed from the order, and moved in the Supreme Court to make other per- 
sons parties, whose presence in the action was only necessary if the nol. pros. 
had been erroneously entered ; Held, that the motion to make parties will not 
be considered, until the questiun raised by the nol. pros. is disposed of. 

MOTION made in the Supreme Court to make parties. 
The action was tried before Gudger, Judge, at Spring Term, 

1884, of GATES Superior Court, and was brought to subject cer- 
tain lands, once the property of Wm. Lee, to t,he payment of a 
judgment rendered against him. I t  was alleged that .said Lee had 
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executed a deed for the land to the defendant Eure, for the pur- 
pot% of defrauding his creditors. Lee died before this actioir was 
begun, and it was brought against his adminifitrator, his heirs-at- 
law, the said Ewe,  and Ben,j. Saunders, to whom it was alleged 
that E w e  had conveyed the land with notice. 

On the trial in the Superior Court, the asked leave to 
enter a noge prosepui as to the defendants Eure and Ssnnders, 
which mas resisted by them, on grounds nor noc~ necessary to he 
stated. 

His  Honor granted the motion, and thc defendanti Eure and 
Saunders appealed. 

Pending the hearing of tile appeal in thiz court, the plaintiff 
died, and, without objection, his admiuistrator was made a party. 
The appellants :dso moved in thii court to make the plaintiff's 
heirs-at-law parties. 

3Iessrs. Gatling & Whitakcr and Prlcden & T'ann for plaintiff. 
Messrs. Omndy & Aydletf and L. L. Xndh for defendants. 

MERRIMON, J. At the Spring Term, 1884, of the Superior 
Court of Gates county the appellee, by leave of the court, entered 
a nollep~osaqui as to the appellants. Whereupon, they excepted 
and appealed to this court. Pending t h s  appeal, the appellee died. 
At the present term of' this court, his death has been wggested 
a d  admitted, and an order ha:: heen entered uithout objection, 
directing that his personal represerltative be made a party plaintiff. 

The appellants also supgebt that his heirs-at-law are necessary 
partiea, and the) desire to have relief as against them in aome 
aspect of the action, aud they likewiqe nwve to make such heir,- 
at-law parties plaintiff. 

The Court nil1 not grant an order to make such additictnal 
parties, unless it appears at  least probable that the proposed par- 
ties are in some way aeeessary to a proper aud complete determi- 
nation of the action. IYor will the Court anticipate the possible 
materiality of a perwn as a party, and bring him into the action 
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before the necessity for making him such appears. The question 
presented by the appeal is whether or not the court below prop- 
erly allowed the appellee to enter a nolle prosequi as to the appel- 
lants. I f  this question shall be determined in the agrmative, 
then the latter will not be parties to the action longer, and will 
not have any such interest in it us  will entitle them to ask that 
the heirs-at-law of the appellee he made par& plaintiff. I f  on 
the other l~ancl i t  shall t u r u  out that thp questions so presented 
shall be determined in the negative, then it may be proper to 
make the heirs-at-law parties for the purpose contemplated by 
the appellants, and a motion then made for that purpose will he 
in apt time. I t  does not appear that they are now necessary par- 
ties for any purpose, and it may turn out that they will not he. 
So the motion must for the preseut be denied. 

Motion denied. 

W. K. HUNTER, et als., v. NORFLEET KELLY, et als. 

R~ference-Evide)~ce-Findings of Fact- Cnn,-egistered Deecl- 
Color of Title-Adhenticatio?z of Will Proced i r~ 

Another Stute. 

1. In  references by consent, it is only when there is no evidence reasonably suffi- 
cient to warrant the referee's findings of fact, that a matter of law is pre- 
sented, reviewable on appeal. 

2. An unregistered deed is color of title, and may be read in evidence without 
registration, upon due proof of its execution. 

3. Where a will, proved in another State, bears the certificate of the Clerk of the 
Court wherein the probate was had, to the oath of the attesting witnesses, 
but had no other authentication ; Held, inadmissible in evidence. 

(Hardin v. Bzwett, 6 Jones, 159, cited and approved). 

CIVIL ACTION, heard before Avey, Judge, at February Term, 
1884, of WAKE Superior Court, upon exceptions to the report of 
a referee. 

The facts sufficiently appear in the opinion. 
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There was a judgment for the defendants, and the plaintiffs 
appealed. 

Mesws. A. M. Lewis & Son for the plaintiffs. 
Mms. Pace & Nokciing and Walter Clan% for the defendants. 

SMITH, C. J. This action was begun in the Superior Court 
for the partition and sale of the land described in the complai~~t, 
and of which the plaintiffs allege themselves and the defendant 
to be tenants in common. The answer denies the tenancy and 
asserts a sole seizin in the defendant. The cause was thereupon 
transferred, for the trial of the issues, to the civil issue docket. 

At  August Term, 1881, an order was entered by consent, refer- 
ring the case to George V. Strong, "to find the facts and declare 
the law arising thereon, with a right to appeal on the same." 

The referee made report at a subsequent term, of the evidence 
taken and his findings of fact and law, with a conclusion reached 
that none of the contesting parties had title. 

To this report the plaintiffs filed five exceptions, all of' which 
were overruled, alid judgment being rendered for the defendant, 
they appeal. 

The first three exceptions to the findings are, that they are 
against the weight of the evidence; or, which we interpret to 
mean the same thing, contrary to the evidence, that is, the con, 
clusions are not fairly warranted by it. I t  is unnecessary to 
repeat what has been so uniformly held, that it is only when 
there is no evidence reasonably st~fficient to sustain the finding of 
fact that a matter of law is presented reviewable on appeal. 

The rulings upon these exceptions by the judge are final and 
conclusive. 

4. The fourth exception is to the fiilure of the referee to ascer- 
tain and report the facts in regard to an alleged lost deed from 
one West, acting as attorney, to Hardy Dean, conveying the land 
in dispute and under which the plaintiffs claim. 

Looking to the depositions to which attention is called in the 
exception, it will be seen that no witness examined undertakes to 
prove the execution of the instrnment in reference to which they 
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testify, while very much of the testimony introduced mas rejected 
for incompetency, and the correctness of this ruling of the referee 
is not before us. The registration was not indispensable to the 
use of the deed, as constituting color of title, and supporti~~g the 
adversary possession of Dean for the fourteen years found by the 
referee; but proof of its execution was to give it this effect. 

An unregistered deed, in the language of Ruffin, Judge, deliv- 
ering the opinion in Hurdin .v. Bnwett, G Jones, 159, " does not 
constitute a perfect title and cannot be read without proof of its 
execution as a registe:.ed oilc may." 

I 
And again, "Then both upon the face of the authorities anti 

I their correctness, the court holds that an unregistered deed is color 
of title under which a possession for heven years barn the entry of 
the owner." 

5. The next exception is to the refu~al to admit the alleged 
copy of the will of Faithy Harris as certified by the clerk. 

This will appears to have been made and proved in the county 
of the residence of the testatrix in Virginia. The copy pre- 
sented to the probate judge of Wake bears the certificate of the 
clerk of the court wher~in the probate was had, with the oath of 
two of the attesting witnesses to the execution, but without fur- 
ther authentication. Aside from the necessity of authenticating 
the records of nnothe~ State, with the supporting certificate of the - - 

presiding officer of that court, under the act of congress, the 
method of procedure fi)r placing the instrument on the records 
departs from the requirenient of our statute, Code, $21 35. 

I t  is, and indeed must be, re-proved by the examination of the 
attesting witnesses, to be in conformity with our law, under a 
commission issued by the Clerk of the Superior Court of the 
county wherein the property is found, and then adjudication of 
proof upon this testimony. The copy was therefore properly 
rejected. 

The.last exception to the referee's conclusions of law generally 
is too illdefinite to be entertained. There is no error and the 
judgment must be affirmed. 

No error. Affirmed. 
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T r s o n  2.. T r s o s .  

Referenc~- W c ~ r ~ n n t y -  Question qf Lou: and Fact. 

1. Where a party excepts to  the report of a referee, because he fails to  find on a 
particular matter as a fact, and the report is recommitted to the referee to  pass 
on this matter, he cannot be allowed to  except to  the second report, because 
it is a mixed question of law a i d  fact. 

2. Plaiutifi brought an action for the price of a cottou press, aud the defence was 
a breach of the warrant,y that it should be capable of pressing a 500-pound 
bale of cotton with proper mauage~nent. The referee found that it was of 
sufficient power to  press a 500-pound bale of cotton, but that careful and intel- 
ligent management were essential to  its proper working: Held, that the capac- 
ity of the press to pack a ,500-pound bale is purely a question of fact, and that 
"proper managemzut " and L'carrful and intelligent managen~ent " mean the 
same thing. 

CIVIL A('TIOX, tried on appeal fioili the judgment of a Jmtice 
of the Peace, before Shepherd, Judge, at Spring Term, 18h4,  of' 
WILSOK Superior Court. 

Judgment \Tar rendered for the plaintiff, and the def'endaut 
appealed. 

,l.lbssra. Co~mor & Ithodcod, f i r  the plaintiff: 
Ni-. George T: Stt.ony, for the defendant. 

SMITH, C. J. Thi* actiou, begun before a jn-tice for the 
recovery of the agreed price of' a cotton press of the plaintiff's 
own manufacture, and sold by him to the defendant, was renioved 
by the latter'b appeal, to the Superior Court, where the followiug 
order of reference i i  entered: I n  this cause it is, by conseiit 
of counsel for plaintiff and defeudant, ordered that the issues of 
law and fact be referred to G. RT. Blount and A. B. Deans under 
the provisions of the Code of Civil Procedure, and that they 
report their finding to the next term of this court. 

The defence to the action way that by the ternis of the con- 
tract of sale, and a3 a ~ondition precedent to the payment of the 
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price, the press should be of sufficieut stre~igth to pack a bale of 
cotton weighing 500 pounds, if properly managed, and that i t  
was not of such strength. 

The referees made their report to the uext term, finding the 
fiacts deduced fkom voluniinous testiinony, a ~ ~ d  among them, "that 
the contract was conditional, as defendant alleged, and he was not 
to pay for the presb unless it mas capable of doing the stipulated 
\\.0l']i." 

They further report that it "\\ah of sufficient power if prop- 
erly ~ ~ * e d ,  to pack an ordinary bale of cotton, but fro11 the exam- 
illation of the model a i d  the evidence of expert*, careful and 
intelligent use may essei~tial to its proper worlung ; that buch is 
it5 coii+traction, a i ~ l  such the nature of' the poner, w l w  applied, 
that disa-ter nmtt happen if proper care is not used in the appli- 
cation oftlie power and to the fi-anic work being kept.in plumb." 
They find as a ~ o n c l u ~ i o ~ ~  of law that there ha5 been no breacbh 
of coldition or warranty, aud that the pIaintif i t  entitled to  
judgiueut for the contract price of tlie article with intere.jt. 

T l ~ e  defendant filed nuiiierous er;c.eptions, illost of them origi- 
nating in the admihzion of and acting upoil alleged incunlpetent 
te*tiinoiiy, and the ii~sufticielicy or want of it to sustain the facts 
clednced and reported, which and the ruling.: o f the  court in their 
di\po4tion, are not pre-ented in the case on appeal. 

dinoilg thein, however, ih one that doe* appear in the record, 
:md this is to the failure of' the referees to paha  upon the direct 
inquiry "whether the pre-s was of suficieilt power, if properly 
used, to pack a 500-pound bale of cotton according to the coii- 
tract, ah found by thein," a i d  to the (wnsequent uasupported 
legal cleductio~~ of the defendaut'r liability. 

The exception was i.ustainecl and the report recuininittecl to the 
referees, "to enable t l~em to find the fact whether or not the press 
was of sufficient streugth to pack a 500-pound hale of cotton, if' 
properly managed." 

,it a wbbequent term, upon a rehearing a i d  after argument of 
counsel before the referees, they report, putting the very words of 

19 
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the interrogatory addressed to them, in an affirmative form, that 
the press had this capacity. 

The defendant's counsel insisting that the finding was an 
admixture of law and fact that did not respond to the inquiry, 
proposed to file exception thereto, and was given leave to do so. 
But no such exception was filed, while the record states it was 
acted on and overruled. 

The defendant's appeal presents for our consideration the force 
and legal sufficiency of the objection to this last finding. 

The objection to the first report was that it omits to state the 
precise matter of defence and the faets which enter into it, and 
that was, the warranted capabi1it)- of the instrument, under proper 
management, to pack in bales of the specified weight. 

The second reference or recommittal was to remedy this very 
defence, and the inquiry the referees were directed to make, was 
put in such specific language as to avoid all possible misconstruc- 
tion as to its purpose. The defendant made no objection, and, 
by his silence, when, if he had any, it should have been made 
known, must be considered as having give11 his assent. The 
response is explicit and in exact measure with the inquiry to be 
made, and expressed in the same terms. 

Certainly all just cause of complaint is removed after these 
repeated acts of acquiescence, if any existed without them. 

But is the finding obnoxious to the criticism passed upon it :? 
The strength and capacity of the press to undergo the neces- 

sary straiil in packing in one bale the specified weight of cotton, 
are facts with no admixture of legal principle. 

What is pyoper rnanngemenf is not less so. I t  implies the 
supervision and working of the machine by persons of compe- 
tmt skill and experience, such as prudent owners, acting under 
the promptings of interest, are expected to employ in regard to 
their own matters. This is the instruction the judge would give 
as to the rule of law governing in such cases, and upon this the 
finding p~oceeds. 
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But the counsel for appellant contends that the previous find- 
ing, that "careful and intelligent use was essential," and that 
from its peculiar structure and mode of working, "disaster" 
would happen in their absence, must be deemed to be embodied 
in the last response, and that this is beyond "the proper manage- 
ment" mentioned in the contract. 

We cannot perceive any substantial difference in these forms 
of expression, and their meaning must be the ,same. 

The mnagment must be such as the effective working of such 
an instrument requires. Now this would in case of mishap or 

I 
breaking, subject the plaintiff to the loss of his money. 

For the consequences of mismanagement, inattention, and the 
want of the required skill iu the working, the plaintiff is not, 
nor does his contract in any manner make him, responsible. 

There is no error and the judgment must be affirmed. 
No error. Affirmed. 

M. I?. BRANTLY et. als. v. BENJ. F. JORDAN. 

Appeal. 

An appeal not prosecuted for two term6 of the Supreme Court will be dismissed 
when reached in regular order, unless good cause be shown for a continuance. 
Rule 2, par. 4. 

MOTION to dismiss an appeal from NORTHAMPTON Superior 
Court, heard at the February Term, 1885, of the Supreme Court. 

Mr. B. B. Peebles for the plaintiff. 
No counsel for the defendant. 

MERRIMON, J. The plaintiff moved at the present term to 
dismiss theappeal in this case upon the ground that the appellant 
has failed for two terms before the present term to prosecute his 
a ~ d .  
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I t  appears that the appeal mas taken at the Spring Term, 
1882, of the Superior Court of Xorthampton county and dock- 
eted in this court at its October Term of that year. The appel- 
lant has not given his appeal attention at any term since it came 
into this court, indeed he has wholly neglected it, and it is again 
reached in the regular order. 

I t  is provided in paragraph 4 of Rule 2, among other things, 
as follows: "Rut the cstses not prosecuted for two terms shall, 
when reached in order after the second term, be dismissed at the 
cost of the appellant, unless the same, for sufficient cause, shall 
be continued." This case comes clearly within this clause of the 
rule. No cause for a continuance of the case appears, and the 
appellees are entitled to have their motion to dismiss the appeal 
allowed. I t  is the plain duty of appellants to prosecnte their 
appeals in this court promptly, as the law requires, and when 
they fail to do so the appellee has the right to have the appeal 
dismissed, so that he may not only have the benefit of his judg- 
ment, or the relief granted in the Superior Court, but likewise 
be relieved of the trouble, annoyance and cost incidental to pro- 
tracted and unnecessary delay of the litigation. The motion 

'muqt be granted. 
Appeal dismissed. 

BETTIE STRAYHORN v. D. W. BLALOCK and others 

The summons commanded defendants to  appear on the 12th of September, 1884. 
The eheriff returned it with this endorsement, "Received - 188-." " Served 
September Mh, 1884, on defendants, D. W. Blalock," k c .  On 12th September 
defendants entered special appearance, and moved to dismiss action because, 

(1) That the sheriff failed to endorse on the summons the day of its receipt by 
him. 

(2) That defendants had not been served with summons ten days before return day 
thereof ; 
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(3) That the endorsement of the sheriff on the summons was insufficient, in that 
it did not state the manner of service, as required by law. 

Clerk granted motion and dismissed the proceediqg ; plaintifi appealed to Judge 
at  Chambers ; Held, 

(1) That Clerk had no jurisdiction of motion to dismiss ; 
(2) That failure of Sheriff to note on the summons the day it was received was 

irregular, but did not render the summons void. 
(3) That if it  was served less than ten days before return day the action ought not 

to be dismissed, but further time ought to have been allowed defendants to 
anmver. 

(4) That when the sheriff returns that he has "served" the summons, this is 
prima facie sufficient and implies that he has served it as the statute directa, 
until the contrary is made to appear in some proper way. 

(5) That if the service was insufflcient the plaintiff was entitled to  an alias, and it 
was error to dismiss the action. 

(6) That i t  was error to remand the cause to  the clerk with directions. The Court 
ought to have reversed the order of the clerk, and the clerk, having entered 
the judgment, ought to have proceedea according to law. 

(Brittain v. lMull, 91 N. C., 498; Ruion v. ilfilvin, 69 N. C.,  '242; WeiZIer. v. Law 
rence, 81 N. C., 65, cited and approved). 

SPECIAL PROCEEDING begun in the Superior Court, before 
the Clerk thereof, of DURHAM county. 

The clerk having granted the motion of defendants to dismiss 
the poceeding, the plaintiff appealed to the judge at Chambers. 

On the hearing before Philip, Judge, at Chambers, the order 
of the clerk was reversed and the case remanded to the clerk. 

From this judgment of the Court the defendants appealed. 

Messrs. Manning & Manning, for plaintiff. 
ilfe.wrs. W. LIT Puller and Long & Xtrudwick, for defendants. 

MERRIMOX, J. This was a special proceeding begun in the 
Superior Court, before the clerk thereof, on the 29th day of 
August, 1884, conimanding defendants to appear on the 12th 
day of September, 1884. The summons was returned Septem- 
ber 6th, 1884, with the following endorsement: 

"Received ....... .. 188 ... Served September 5th, 1 b84, on 
the defendants, D. W. Blaloce, A. K. Blalock, J. R. Blalock 
aud Rufus Blalock. Fee $2.40. 

J. R. BLALOCK, 
Sherv Durham County. 
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On the 12th day of September, 1884, the defendants entered 
a special appearance through their attorney, and moved to dis- 
miss the action for three causes: 

1. That the sheriff failed to endorse on the summons the day 
of its receipt by him. 

2. That defendants had not been served with summons ten 
days before the return day thereof. 

3. That the endorsement of the sheriff on the summons was 
insufficient, in that it did not state the manner of service as 
required by law. 

The clerk granted the motion and entered judgment dismiss- 
ing the proceeding. From this judgment the plaintiff appealed 
to the jndge at Chambers. 

A t  the hearing of the appeal, the defendants moved to dismiss 
it because the action of the clerk was in respect to a matter rest- 
ing in his discretion, and not subject to review upon appeal. 

The motion to dismiss the appeal was denied by the judge, 
and the defendant excepted. The judge remanded the case with 
directions to the clerk, and the defendants appeal to this Court. 

The action of the clerk was wholly erroneous. 
1. The sheriff ought regularly to have noted on the summons 

the day of its delivery to him, as required by the statute (The  
Cbde, §§200 and 280), hut his failure to do so did not vitiate or 
render the summons void. Such notation is not of the essence 
of the summons, or the service of it by the sheriff. Its purpo.jP 
is to provide evidence convenient to fix the day the summons 
passed into the hands of the sheriff for any proper purpose. 

2. Nor did the fact that the summons was served less than ten 
days before the return day thereof render it roid, or defeat the 
proceeding. As this was a special proceeding and the summons 
was returnable out of term, further time ought to hare been 
allowed to the defendants to appear, as suggested by this Conrt in 
Guion v. Helvin, 69 K. C., 242, and Weiller v. Lawrence, 81 
X. C., 65. 
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(3) I t  would he more orderly and complete for sheriffs to make 
their returns of the service of the summous ill actions, with more 
fullness than simply to write on it "served," and the date of ser- 
vice, and sign the entry officially; but this is sufficient-prima 
facie sufficient at all events. The statute (The Code, $214) pre- 
scribes that "The surnmolis shall be served in all cases, except as 
hereinafter provided, by the sheriff, or other officer, reading the 
same to the party or parties named as defendant, and such read- 
ing shall be a legal and sufficient service." 

This statute prescrihes how the officer shall make service of 
the summons; it prescribes his duty as to the nznnner of dis- 
charging it. When the sheriff returns that he has "served" the 
summons, this inlplies that he has discharged his official duty in 
that respect, that he has read it to the defendant. 

The term "served," as applied to a summons, ex vi  te~mini, 
implies that it was read to the defendant named in i t ;  except in a 
case where the statute provides for other form of service, it means 
served according to law; in such connection, it has a legal and 
technical meaning. Bouvier says, "to serve a sun~mons, is to 
deliver it to him personally, or to read i t  to him." Webster 
says, "To serve a wd-to read it to the defeudant ; or to leave an 
attested copy at his several plsce of abode." I n  general, to serve 
a process is to read it, so as to give due notice to the party con- 
cerned, or leave an attested copy with him, or his attorney, or at 
his usual place of abode." Murj. on  Shevzfs, $839. 011 the 
argument stress was laid upon that clause of the statute which 
provides, in respect to the hervice of the summons in special pro- 
ceediugs, that, "when executed, he (the sheriff) shall imniediate- 
ly return the summons, ni th  the date and nzanner (of its execn- 
tion," &c. I t  was insisted that the word '' manner," implies how 
the service was made, and that it must be fully, descriptively and 
specifically set forth in the return. We can see no substantial 
reason why such a literal interpretation should be given the term 
mentioned. 

I t  seems to us, that when a sheriff uses a term, or form of 
expression, in his return that implies that he served the summons 
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as the statute directs, that the spirit and purposc of the law are 
complied with. 

W e  do not mean to imply by what we h w e  said, that the return 
of the sherig is conclusive in respcct to thc manner of the ser- 
vice of the summons; it is to be taken where he returns it 
"served," that it \VRS served as the statnte requires in that case, 
until the contrary is ride to appear by motion supported by affi- 
davits, or in some other proper a i d  pertinent way. 

We may adtl, that if thc service of the sunmoils had been 
insufficient, this was 110 cause for dismissing the proceedings. A 
motion to allow the sheriff to amend his return might hare been 
sustained, if the facts had warranted it. 

I n  any \.iew of the mattcr, the plaintiff was entitled to an 
alias summons, if the return for any cause was insufficient. 

?he exception ba~ed upon the supposed discrctiou of rhc clerk, 
not reviewable, has no forlndation. The clwk has no jurisdic- 
tion of the proceeding; the Superior Court lrad jurisdiction of it, 
and the clerk liad authority to do certain things in and about it, 
as and for the court, that stood as the action of the court, unless 
either party to the pn~ceeding should except to it, and appeal to 
the judge of the cmrt at Chambers or in term, in 11 hich case the 
judgment of the .judgv would heeonle that of the court, unless 
his judgment shonld, on appeal to this conrt, be reverbed or 
modified, in which caw, the judge woulcl be required to accept 
and act upon the judgment of this court iis the proper one in the 
Superior Court. Briftnin v. MuU, 91 X. C., 498. 

The judge remanded the cctse to the clerk of the Superior 
Court with directions. This m-as error. The proceeding was 
already in the Superior Court; the court could not remand the 
case to itself! The court ought to hare  reversed the judgment 
dismissing the proceeding entered by the clerk as a d  for the 
court, and the clerk having entered the judgment of the judge as 
that of the conrt, ought to have proceeded accorcling to law in the 
proceeding in the Superior Court. Byitfain v. Mtd1, supra. 
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The order of the judge must be set aside, and he will give 
judgment reversing that entered by the clerk; and the clerk hav- 
ing entered his judgment, will proceed according to law. 

I t  is so ordered. 

.- 

D. W. STRATFORD v. L. E. STRATFORD. 

Appeal- C'ontinz;ar~ce-Diz.oi.ce--Insanity. 

1. \+%ere pending an action for divorce, the defendant becomes insane, the cause 
will be contirued as long as there is a hope of the defendant's regaining rea- 
sou. 

2. I u  case of hopeless insanity, i t  1s intimated t h ~ t  the plaintiff will be allowed to  
proceed with the trial. 

3. Where an order grants a contiuuance not merely for the term, and for some 
incidental reason that is an adjudication which arrests the action for a length 
of time, i t  affects a substantial right, and can be apnealed from. 

This was a crvm ACTIOS for divorce, heard before Grgves, 
Jlcdge, at  July Special Term, 1884, of RAXDOLPH Superior 
Court. 

Upon the facts appearing in the opinion of this court, Hi* 
Honor cvntiiiued the cause until Fall Term, 1886. From thih 
order the plaintiff appealed. 

,Vr. ,$I. A. Robins, for the plaintiff, 
Mess~s. Scoft & Caldiaell, for the defendant. 

SMITH, C. J. This actlon is to obtain a dissolution of the 
bonds of matrimony, and the complail~t charges one act of 
adultery, specifying time and place, and its repetition in general 
terms, afterward committed by the defendant with the same per- 
son. 

The process was returnable to Spring Term, 1883, at which 
term a verified complaint was put in by the plaintiff, to which 
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there has been no answer. At  a special term of the court, held 
in July, 1884, counsel for the defendant moved for a suspension 
of proceedings, suggesting her lunacy, and proposed to prove the 
fact by an inquisition taken in due form of law on the 16th day 
of July, 1883, and an order for the appointment of a guardian. 

I t  was not denied that the defendant had become and was 
insane, and that she had been removed to, and then was in the 
lunatic asylum near Raleigh. Thereupon an order was entered, 
which, after reciting the inquisition and finding of the jury and 
the removal of the lunatic to the asylum, proceeds as follows : 

" I t  is therefore ordered that the plaintiff be not allowed to 
proceed further in the prosecution of this action, and that the 
trial of the same be stayed until the Fall Term, 1886, of this 
court, unless the defendant shall become restored to her r ~ o n . ) )  

The plaintiff's appe~l  calls in question the legality of this 
order, and this is the only point before us. 

Ordinarily, a continuance granted or refused rests in the breast 
of the Court, in the exercise of a jrist discretion, and cannot be 
reviewed in the appellate court. The ruling here is not a mere 
continuance of the cause for some present reason, but is an adjud- 
ication which arrests action for two years, during which nothing 
can be doi3e in its further prosecution, unless, meanwhile, the 
defendant shall shall come to her right mind. 

The ruling is, in substance, that the came should not be tried 
against one whose reason has been dethroned, and who is thus 
rendered incapable of making answer to the charge, or aiding 
counsel in the conduct of her defence, in a matter so deeply affect- 
ing her well-being, and her status as a married woman, until a t  
least a reasonable time is allowed fop her restoration and recovery. 
We are not thus called on to decide whether the action should be 
altogether defeated if the insane condition becomes permanent 
and incapable of relief, but whether while there is any prospect 
of recovery or material improvement, the prcgress of the action 
should be stayed for a reasonable period to await that result. 



FEBRUARY TERM, 1885. 299 

This is all that the order tindertakes to do. Mr. Bishop, in 
his work on Marriage and Divorce, mentions two cases decided 
in the English courts, where a peremptory stop was put to the 
proceeding when insanity has supervened. Sections 305, 305a, 
305b. 

I n  the one case, Sir C. Creswell, sitting as Judge Ordinary in 
the Divorce Court, refused to allow the husband to proEure a 
divorce for the adultery of his wife, committed before her lunacy, 
remarking, " I t  will be a hard case upon the petitioner, if he is 
not allowed to proceed. Rut it will also be a hard case upon the 
respondent, who is not able to take part in the proceedings, if he 
is allowed ;" and he concludes, "I cannot allow the petitioner to 
proceed in the present suit." 

I n  a later case, cited also by Mr. Bishop, section 305a, Hior- 

daunt v. iMordaunt, 2 P. & M., 103 (we have not means of 
access to the report), it was held by two of the three judges, that 
the case should not go on while the defendant was insane, yet 
they were unanimous in the opinion that so long as a prospect of 
recovery remained the case should be continued. 

The author, however, arrives at a conclusion upon a review of 
the subject, which is announced in these words: "Therefore, if 
one in a lucid state has committed a breach of ulatrimonial duty, 
and the breach is not known to the other party, until the delin- 
quent becomes insane, there would seem to be no special reason 
why, under proper safeguards, to prevent injustice from being 
done to a person who cannot exercise any discretion in the defence, 
the suit should not be permitted to proceed." Section 306. 

And so rules the court in Ruthbun v. Rnthbun. 40 How., Pr. 
328. 

I n  this unsettled condition of the practice, we do not feel called 
upon to say more than that me are inclined to the opinion that 
in case of a permanent and incurable loss of mind, the plaintiff 
ought not to be debarred his right to have the marriage relation 
dissolved for an act of aclultery committed by the wife when sane 
and respousible for her acts. Supervening insanity, it would 
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seem, ought not to be allowed to absolve the faithless wife from 
the consequences of her own voluntary disregard of her marital 
obligations. 

But at the same time we are clearly of opinion that no undue 
haste should be permitted, and that the suit should await a 
reasonable time, till hopes of the delinqueut's restoration have 
vanished. The order in this case was eutirely proper. 

We therefore sustain the ruling of His Honor, and declare 
there is no error. Let this be certified. 

No error. Affirmed. 

W. H. IIARPER and others v. JESSE F. HBRPER. 

I .  When a father, having several chil~lren, conveys a valuahlt tract of land to one 
for a nominal consideratiou, the presumption is, thht he intends it ah au 
advancement and to be accouuted for as 6 u ~ b .  

2. Either party may introduce evidence to support or rebut this presumptiou. 

3. The order remanding the case to the Clerk was unneeeasary. The whole case 
wad in the Superior Court. and it was his duty to enter the order for partitiou 
as soon as the issue was tried by the jury. 

(Jones v Spaight, 2 Murph, 89 ; Jams v. James, 76 S. C., 331 ; ilfeltmelnl,~ v. Bnl ln~d ,  
82 N. 0.' 33; WiLkinso?~ v. V'ilkinson, 2 Dep. Eq., 376 ; Bizon v. CwwcZ, 4 Jones' 
Eq., 354; Brittain v. 1iIu12, 01 N. C., 498 ; Strayhorn v. Blalock. nate 292, cited 
and approved). 

SPECIAL PROCEEDIXG, begun in the Superior Court of' Greew 
county and tried at July Special Term, 1884, before ~WncRae, 
Jz1dge. 

Verdict and judgment for plaintiff; appeal by defent la~t~~.  

Messrs.  Mixon &: Gnllozociy for plaintiffs. 
Mr. W. C. Monro~ for defendant. 
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MERRIMON, J. With %he exception of James Moore, James 
S. Cobb and VCTilliam A. Darden, the plaintiffs and the defendant 
are the only heirs-at-law of Charles H. Harper, who died intes- 
tate and seized of considerable real estate. This action is brought, 
to have partition thereof made, acccirding to lam. 

I n  his life-time, the said Charles H. Harper, on the 11th day 
of January, 1877, conveyed to his son, the defendant, by deed of 
bargain and sale, the fee-simple in the tract of' land in the deed 
mentioned and specified. The consideration recited in it, is one 
dollar, and it contains covenants of seizin and general warranty. 

The plaintiffs contend, that the father and bargainor in the 
deed, conveyed the land to his son as an advancement, and that 
there was no valuable consideration therefor, except the nominal 
sun1 of one dollar, and that the defendant must, in the partition 
of the lands, be charged with, and account for, such advance- 
ment. 

The defendant, on the contrary, contends that the land was not 
conveyed to hini as an advancement, but for a substantial aad 
valuable consideration. On the trial the court submitted to the 
jury the following issue, to which they responded in the affirma- 
tive, to-wit : " Did Charles H. Harper settle upon and advance 
to the defendant Jesse F. Harper, his son, the real estate con- 
veyed by him to said defendant, as nlentioued in the pleadings, 
to be accounted for by the said Jesse in the division of his said 
father's lands ?" 

I f  a father, in his life-time, having more than one child, con- 
veys land to one of them in consideration of love and affeqtioa, 
or for a noininal consideration, as for a dollar, the land being of 
considerable value, and die intestate, the presumption is, that he 
intended the laud thus conveyed as an advancement to such 
child, that is, that he intended, and the statute of this State 
requires, that the child so receiving $he land, shall, after the 
death of the father, in the settlement of his estate, account for 
and be charged with it, whether it consists of real or personal 
property or both, as prescribed by the statnte. The Code, seos. 
1281, 1483, 1484. 
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The presumption in such case is, nothing else appearing, that 
the father intends that each and all of his children shall share 
equally in his estate. I t  is not to be supposed that naturally a 
father will prefer one of his children above another; in the orderly 
course of nature, he is supposed to regard and treat all alike, and 
as having equal claims upon his affection and bounty. Jones v. 
&night, 2 Mnrph., 89; James v. James, 76 N. C., 331 ; ikfelvin 
v. Bulla~d, 82 N. C., 33. 

I t  oftentimes, because of one consideration or another, happens 
otherwise, but, in the course of business affairs and things, this 
must be made to appear. 

I n  this case, the natural inquiry was, whether or not the father 
intended the land conveyed to his son, the defendant, as an 
advancement. 

I t  was competent for the plaintiffs or the defendants, to intro- 
duce any evidence pertinent for this purpose. The appellees had 
the right to put in evidence the deed from the father to the son, 
and it appearing from it, that the land conveyed by it consisted 
of two hundred and fifty acres, and that the consideration recited 
in it was nominal-one dollar-the presun~ption was, that the 
land was intended as an advancement to the appellant. The 
appellees might strengthen the prima facie case thus made, by 
other appropriate evidence tending to show the intent of the 
father. On the other hand, the appellant had the right to intro- 
duce evidence pertinent to show that he paid for the land a sub- 
stantial valuable consideration, or, that his father intended to 
convey it to him absolutely and free from all obligations to 
account for it 2x9 an advancemeat. The father had the right to 
give the land to his son, if he saw fit to do so, discharged of all 
obligation to account for it as an advancement. 

I t  was contended on the argument, that the parol evidence 
introduced by the appellees, was incm~petent, because its effect 
was to explain and cwntradict the deed. This is a misapprehen- 
&oil of the purpose of the evidence. The deed was not in ques- 
tion at all. There was no purpose to contradict, change or modify 
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its terms, or to change its meaning in any degree. Its office was 
to convey the title to the land. 

The evidence was introduced ih respect to a matter outside of 
and independent of it ; it was intended to show with what intent 
the father and bargainor made it, apart from the purpose to con- 
vey the land to his son. I t  was put in evidence, not to prove 
title, but to show a particular intent on the part of the maker of 
it, in another respect distinct from it. I f  the deed had recited a 
substantial, valuable consideration, as the deed did in Wilkinsor~ 
v. Wilkinson, 2 Dev. Eq., 376, it w-ould not have served the 
appellee's purpose as evidence; in that case, the presumption 
would have been that the land was not conveyed to the son as an 
advancement, but for a valuable consideration. Jones 0. Spaight, 
supra; Dixon v. Cowa~d, 4 Jones, Eq., 354; Adams Eq., 102, 
and note 1. 

The declarations of the defendant, while he was in possession 
of a tract of laud belonging to his father, and for which he had 
no deed nor contract of purchase, as to the quantity he had in 
possession, were incompetent, because they mere irrelevant and 
immaterial; whether he had possession of much or little land 
could not throw light upon the question at issue. 

The appellant introduced evidence to show that his father per- 
mitted him to take potsession of and improve a tract of land, 
but did not convey the same to him, or agree to do so, in writing, 
and he insisted that the deed mentioned was made in considera- 
tion of the improvements he made upon that land and his wr- 
render of the possession of it. 

I t  was competent for the appellces to show by a witness, t h ~ t  
he was a tenant of the appellant on the !and he so occupied and 
improved, and cleared about thirty acres of it for the appellant, 
and paid no rent for it the first year, after clearing it, but paid 
for it for the second and third years one fourth of the crop pro- 
duced by him. 

This evidence tended to show that, in fact, the appellant had 
realized from the land ample compensation for the improvement 
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he had made upon it, aud what he did thereupon conrtituted no 
part of the consideration for which liir father conve~ed the laud 
to him. The evidence was relerant as going to show that the 
contention of the appellant as to the consitleration for the deed, 
not recited in it, w a ~  unfounded. 

The order of the court, remanding the case to the clerk, vith 
directions to proceed accwding to law, was unnec8esvary, because 
the whole case was in the Superior Court, and when the issue 
was p s e d  upon by the judge, it was the duty of the clerk to 
proceed according to law, without any orders, that is, he ought 
to have proceeded to enter the order, and take such action as and 
for the Court as the statute prescrihd in such cases. Brittain r .  
,lfdl, 91 N. C., 498; Stmyhorn u. Blalock, ante 292. 

Y I o error. ,iffirnlecl. 

W. A. SMITH v. B. V. SMITH. 

Conteirzpt for Ehilwe to y a y  Jfonry into Cotiou,.f. 

Where n party is ordered to pay nionev into court, or be attached for contempt in 
failinq t o  do so, and swears that after every effort it  is out of his power to pay 
it, the rule for contempt will t)e discharged ; but where, on a return to the rule, 
he does not swear that he cannot borrow the rnonej, and does show that he has 
some personal property, although exempt from seizure under final process for 
the payment of debts as personal property exemptions, the rule will not be dis- 
charged. 

(Kme v. Haywood, 66 S. C.,  1 ;  Paitz v. Puit~, 80 N. C.,  329, cited atld approved). 

RULE on the defentlant to show cause why he should not be 
attached for contenlpt for not paying certain money into court 
whirh came into his handy as receiver, heard at Spring Term, 
1884, of Jow~wox  Superior Court, hefore Philip, Jud-ye. 

His  Honor discharged the rule, and the plaintitf' appealed. 
The facts are fully qet out in the opinion. 

Mr. T. M. Argo, fhr the plaintiff: 
K O  counsel for the defendant. 
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SMITH, C. J. Pending an action brought in the Superior 
Court of Johnston, by the Solicitor, upon the guardian bond of 
W. F. Stkinson, to recover a d  secure the trust estate in his 
hands, the defendaut B. V. Smith, mas appointed receiver to take 
charge of it, and he entered into bond, with surety for the dis- 
charge of his duties as such. By virtue of his said appointment, 
moneys were received, and upon a reference arid report, there was 
found to be due from him on October I5, 1882, the sum of 
$268&5r, whereof $185 wm principal, and he was adjudged to 
pay the same into court. 

Failing to do no, the present proceeding, at the instance of his 
surety, the appellant, was instituted and a rule obtained requiring 
him to show cause why he shouJd not be attached for contempt, 
in disobeying said order,&. 

I n  response, and as showing cause, the following answer was 
put in: "B. V. Smith, in answer to the rule to show cause in 
this action, granted at Fall Term, 1883, says that he has not 
complied with the order made at Spring Term, 1883, to pap into 
the cmrt  the balauce in hip hands, because he has not been able 
to do so ; that he has been, ever since said order was made, and 
for some year* prior thereto, inrolvent ; that he owns no property 
except a little personal estate of less value than five hundred 
dollars; that he has a wife and two children to support; that he 
is steward of the Eastern Insane Asylum near Goldsboro, and 
has been for over two years; that his entire time is required in 
the discharge of his duties as such steward; that he receives a 
salary of five hundred dollars, payable monthly, viz. : forty-one 
dollars and sixty-six and three-fourths cents, which is scarcely 
sufficient, with all the economy he can use, to maintain his family; 
that he has not been able to lay by and save any money from his 
salary ; that he disavows ally intention to disregard the mandate 
of the court, or to resist its authority, and is utterly unable to 
comply with said order of Spring Term, 1883. 

"Whereupon he prays hence to be dismissed. B. V. SMITH." 
"Sworn and subscribed before me, this 31st March, 1884. 

20 L. R. WADDELL, C. S. C." 
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The court, upon the hearing, adjudged the answer in return to 
the rule to be sufficient, and discharged it. From this ruling 
the surety appeals. 

"When a man is ordered to pay money into court," says Pear- 
son, C. Y., -'and swears that, after every effort, it is out of his 
power to pay the money or any part of it (in the absence of any 
suggestion to the contrary), that is an end of the proceeding, for 
the court will not require an impossibility, or imprison a mall 
perpetually for a debt, he having purged hin~self of the con- 
tempt." Kane v. Haywood, 66 N. C., 1. 

So it was said in a later case that "inability to comply with an 
order, unlike the corn~~~i tn~eut  for costs, is an answer tq a rule to 
enforce it, and, when made to appear, discharges from its ubliga- 
tion." Pain v. Pain, 80 N. C., 322. 

The appellee has not, in our opinion, fully met the require- 
ments of the rule. H e  does not attempt to excuse his appropria- 
tion to his own use of the fuuds which he held in trust, and was 
bound to keep secure. H e  does not say that he has not credit to 
enable him to borrow an amount sufficient to replace what he has 
taken, aud he seeks to hold on to what personal estate he has, as 
an exemption, which he ought not thus to apply. I t  is true this 
fund is not accessible to final process for debt, and is under h i b  
control, yet it is not more sacred thau that which he has con- 
verted to his own we. This does not present a case of such 
inability as to eutitle the appellee to exoneration and a discharge. 

We do not, therefore, concur in the opinion, that upon this 
showiug the appellee has relieved himself from liability to ahtach- 
ment for contempt, and we must declare the judgment erroneous. 

Let this be certified for further proceediugs in the court below. 
Error. Reversed. 
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RHEIK~TEIN V .  BIXBY & KATZ. 

N. RHEINSTEIN, to  use of JULIUS FREEBURG v. BIXBY 9 KATZ, et al. 

Injunction-Receiver-Praucldent Conveyance. 

1. Where the applicatton for a receiver is based upon the allegedfraudulent char- 
acter of a conveyance, the question of whether or not the deed is fraudulent, 
belongs to the final heathy of the cause, and the alleged fraud will only be 
considered on such motion for a receiver, as showing grounds for the protec- 
tion of the fund until the final hearing. 

2. In such case, a receiver will not be appointed, unless it is manifest that the 
fund is misrnacaged and in danger of being lost, or where Ihe in~olvency of 
an uuflt trustee is present or imminent. 

(Leuenson v. Elson, 88 N. C. ,  182, and Thompson v. X,W, Phil. Eq., 121, cited 
and approved). 

MOTION for an injunction and receiver, in a case pending in 
MECKLENBURG Superior Court, heard by Shipp, Judge, at 
Chambers. 

His Honor refused the motion, and the plaintiffs appealed. 

Messrs. Jones.& Johnston, Batchelor & Devereux and Geo. E: 
Bumn, for the plaintiffs. 

No counsel for the defendants. 

SMITH, C. J. The defendants, Bixby & Katz, on July loth, 
1883, purcliased. from the other defendant, Kendrick, his stock 
of spiritous liquors, wines, and the like, with the bar-rooni fix- 
tures, for the sum of $4,500; whereof they paid in money $1,000 
and gave their notes in different sums and maturing at different 
periods in the future, the last, of $1500, on the first day of Jan- 
uary thereafter. 

To secure the deferred payments, they at the same time recon- 
veyed the goods to the vendor by deed of mortgage, with the usual 
proviso, for the mortgagee to repossess himself of the goods, and 
make sale of them upon any default on the part of the mortga- 
gors, and a stipulation that they should dispose of the stock at 
retail, and from time to time replenish it, so that it should be 
sufficient security for what was due, 
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On the 27th day of the same month the plaintiff Rheinstein 
also sold a bill of liquors to the firm for $394&, and took their 
note and acceptance for different parts thereof, payable respec- 
tively at 60 and 90 days. The note and draft, before maturity, 
were assigned for value to the plaintiff, Julius Freeburg, who 
afterwards sued and recovered judgment on the note, and caused 
the draft to be presented and protested for non-payment. 

Bixby and Katz have since contracted other debts in the pros- 
ecution of their businw, but at the time of making the mort- 
gage owed no other except that therein provided for and due 
to Kendrick. They wgre allowed to remain in possession of the 
goods and dispose of themhas their own until early in December 
of the same year, when the mortgagee, by reason of their default, 
again took possession in order to sell, soon after which, on the 
17th day of the sarne month, this suit was instituted. 

I t  is not denied that Bixby and Katz are entirely insolvent and 
unable to pay from any other resources of their own, their indebt- 
edness to the plaintiffs or other unsecured creditors. 

Two days after the issue of the summons, and the day preced- 
ing its service, the plaintiffs obtained an order from the judge, 
requiring the defendants to show cause before him on the 27th of 
the month, why a receiver should not be appointed to take pos- 
session of the property, and the defendants be restrained from 
disposing of it until the hearing. I n  reply to the rule the 
defendants filed their answers to the complaint, and the applica- 
tion was heard upon them alone, used as affidavits, and the court 
refused to appoint a receiver or order the issue of an injunction 
as moved, and the plaintif% appealed. 

The controversy developed in the pleadings, is as to the bona 
Jidm of the transaction between the defendants, terminating in 
the giving the niortgage, and the use to be made of i t  for the 
protection of the mortgagors in the prosecution of the transferred 
business. The plaintiffs insist that the intent was to defraud 
future creditors, and such intent, if not apparent upon the face 
of the deed is shown in the use made of the conveyance after- 
wards. 
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The defendants expressly deny this imputation upon their good 
faith in entering into an arrangement that promised to be of 
mutual advantage to both and when there were no other creditors 
injurionsly affected by it. The distinct issue is thus made as to 
the fraudulent character of the deed, whose determination belongs 
to the final hearing of the cause, and can only be considered at 
this stage of it, as furnishing grounds for an order for the security 
of the fund until the rights of the contesting parties are ascer- 
tailied and adjudged. But the goods have been restored to the 
mortgagee for the purpose contemplated in the deed, and no snf- 
ficient reason is assigned for their withdrawal from his rightful 
custody. 

I t  is not shown or suggested that he is not able to answer any 
and all demands that may be established against him, should the 
deed be successfully assailed for fraud and be declared invalid, 
for the entire value of the goods, or for any surplus in his hands 
after discharging the mortgage debt, if the plaintiffs fail to estab- 
lish their charge. 

As was said in Lewzson v. Elson, 88 P\'. C., 182, a case in its 
essential features so like the present that me may n-ell be content 
to refer to i t  as a decisive authority, "we are not called upon to 
pass on the validity of the ,assignment in this collateral inquiry 
and upon mere PX pwte  affidavits; we interpose only where it is 
manifest that the fund is mismanaged and in danger of being 
lost, or where the insolvency of an unfit truqtee is present or 
imminent." 

And, again, ('The rule is quite as well settled, that, unless in 
case of threatened irreparable damage or  lo.^ of the fund, it will 
be suffered to remain in the hands of the party who in law is 
entitled to its cnstody and caren-citing Thompson v. MciVccir, 
Phil, Eq., 121. 

W e  understand the appeal to be taken from the denial of the 
motion for a receiver and an injunction, while the judgment in 
the record is for a dissolution of a preceding restraining order, 
which was not, in fact, ever granted. 
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I n  view of this incoilsistency we are constrained to consider 
the subject-matter of the appellants' complaint to be the failure 
of the judge to make the orders asked. 

There is no error. This will be certified that the case may 
proceed in the court below. 

S o  error. Affirnled. 

ARTHUR COLLINS, Executor, et als. v. HENDERSON FARIBAULT. 

Appeal- To Whal Term LTIzzut be Taken- C'e~t iouwi .  

1. ,4n appeal must be brought to the term of the Supreme Court that comes next 
after it was taken. 

2. If an appeal is not brought to the proper term of the Supreme Court, on good 
cause shown, a e e ~ l a o ~ a r i  will be granted. 

MOTIOS by the defendant to dismiss an appeal from the Supe- 
rior Court of CHOWAS county, heard at February Term, 1885, 
of the Supreme Court. 

The facts appear in the opinion. 

Xessrs. Reacle, Busbee & Busbee, for the plaintiffs. 
,Vessrs. Pruden & Vum, for the defendant. 

MERRIMON, J. The appellees move to dismiss the appeal in 
this case upon the ground that it mas not brought to the term of 
this Court that came next after it was taken. 

I t  appears that the appeal was taken at the Spring Term, 
1884, of the Superior Court of Chowan county; that it was not 
brought up to the last October Term of this Court, nor until the 
26th day of January of the present year, when it was docketed 
here. 
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I t  is settled that an appeal must be brought to the term of this 
Court that comes uext after it was taken, or if for any cause it 
does not then come up, some appropriate steps must be taken 
during that term to bring it up, otherwise the appeal will be lost 
entirely, unless, for good cause sliomn, it shall afterwards be 
loroughl up by the writ of certiorari. 

I t  appearb from a nlenictrandum in the record that time was 
granted by the Court until the first day of the last October Term 
of this Court, withiu which to perfect the appeal, and this leave 
was granted by consent of parties. I t  is insisted that therefore 
the appeal stood over and properly came to the present term of 
this Court. If ,  by consent, such an arrangement could be made 

'(and this is not conceded), it is very plain that it was contem- 
plated by the Court in granting the leave, that the appeal was to 
be perfected and broaght up to the last October Term, when in 
the order of procedure, i t  ought to have been brought up. 

The appellee had a right to have the appeal heard and deter- 
mined at  the last term, nnless for good cause it had been o n -  
tinned. As i t  was not then brought up, he now has the right to 
hare  the appeal dismissed. Neither the t m n s  nor the spirit of 
the leave giveo to perfect the appeal within the time specified, 
were complied with, nor were the requirements of the law 
observed. 

Indeed, the undertaking upon appeal mas not given until the 
26th of January of the present year. The motion to dismiss the 
appeal must, therefore, be allowed. 

Appeal dismissed. 
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R. Id. McLURD and others v. JAMES CLARK and other$.* 

Evidence- D~clnrcctions. 

When a deed is put in evidence simply as a declaration, it is subject to the same 
rules that apply to other declarations, one of the most important of which is 
that when a declaratio~l is offered in evidence by one party, the opposite party 
has the right to all that was said at the time in the same connection. 

This was an AOTIOP; for the recovery of land, tried before 
MacRue, Jltdge, and a jury, at Spring Term, 1884, of LINCOLS 
S~xperior Court. 

The plaintiffs claimed title from Nathaniel McLurg and offered 
in evidence a grant from the State to Nathaniel McLurg, dated 
May 17, 1789, the boundaries of which are marked X Y Z on 
the plat and covering the "locus in quo," and proved that they 
were in possession of the land within the letters X L K. 

I t  was admitted that the names McLurg and McLurd were 
tbe same. The plainti& offered in evidence the will of Nathaniel 
McLurg devising the land to .James McLurg, and proved that 
they were the heirs of James McLurg. 

I t  was in evidence that Nathaniel McT~urg died in 1829. 
The defendants offered in evidence a deed from Lawson Hen- 

derson to John Cathy, dated in 1825, represented on the plat by 
the letters L K 1 D C B A and back to L. Defendants claim 
under John Cathy and connect theniselves with his title, and 
offered testimony tending to show that John Cathy and those 
claiming under him c~dtivated from forty to sixty acres of that 
part of the Cathy tract below the line F G for sixty years and 
up to the present tirne claiming'the same adversely under the said 
title. The defendant testified that he had been in possession of 
the said tract up to the line L K over thirty yearc. That the 
land within the boundaries L K F G (which is the land in dis- 
- 

*The reporter considers i t  unnecessary for an understanding of the opinion to 
print the plat accompanying the record. 
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pute) is wood land. That he has been u s i ~ g  i t  for timber of all 
kinds, rails, firewood, saw logs. ' That the corner G runs down 
into the defendant's field which he has had cleared for twelve or 
fifteen years. 

The defendant offered in evidence a deed from J .  W. McLurd 
to one Mullen for one acre of land lying above the line L K 
which called for the Cathy line. (This deed was offered only as 
the declaration of McLurd, one of the plaintiffs, as to the location 
of the Cathy line claimed by the defendants as the line 11 K). 

The defendant offered in evidence a deed from Nathaniel Mc- 
Lurg to Lawson Henderson, dated in 1821, and testimony tend- 
ing to show that said deed covered the same land as the Cathy 
deed aud extended up to the line L K. 

The plaintiff in reply offered evidence tending to show that 
the deed from McLurg to Henderson only extended to the line 
F G and not to L K, and so did not cover the locus in quo, also 
that the field above the line F G cleared by the defendant was 
only about one-half acre, and had been extended over the line F 
G only about a year before the suit was begun; and plaintiff pro- 
posed to ask one Mullen, a witness for the defendant, whether or 
not J. W. McLurd at the time he had made the deed for'the one 
acre to said Mullen had stated that he did not know where the 
Cathy line was. Defendant objected. objection sustained, and 
plaintiff excepted. 

The plaintiff asked the Judge to charge the jury, "That the 
declaration in the deed of J. W. McLnrd calling for the Cathy 
line does not operate to carry the land to Cathy or his heirs, and 
does not estop McLurd from afterwards disputing the Cathy line." 
This was given with the addition, " I t  is onlf some evidence 
which yon may consider in reaching your conclusion where the 
lines are." To this addition plaintiff excepted. The plaintiff 
asked the following charge: "Adverse possession must be an 
open not~rious possession, such as cultivating the land, clearing 
and fellcing the same, bnilding houses, &c., on the land." This 
charge was given, "or using i t  habitually and not simply occa- 
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sionally for getting timber, fence-wood or fire-wood." To this 
addition plaintiff excepted. The presiding Judge had already 
instructed the jury upon this point,, "that actual possession, 
adverse possession, is not simply the occasional cutting of wood 
for fences, fires or timber, but it must have beeu the habitual use 
of the land under visible lines or boundaries in the usual way in 
which land is used by its owners." The jury returned a verdict 
in favor of the defendants. Rule for a new trial. Rule dis- 
charged. Plaintiffs appeal to Supreme Court. 

Messrs. Hoke & Hoke, G. F. Bmon and Batchelor & Devereum 
for plaintiffs. 

Mr. W. P. Bynum for defendants. 

ASHE, J. (after stating the facts). The land in controversy 
was a small part of a large tract granted to Nathaniel McLurd 
in 1789, and it was in shape a rectilinear triangle having its base 
at the south of the tract, running from east to west and culmin- 
ating in an acute angle at the north. 

The plaintiffs claim the land in controversy by descent from 
James McLurd, who claimed his title by devise from Nathaniel 
McLurd. 

The defendant claimed the land ullder a deed of conveyance 
from Nathaniel McLurd, dated in 1821, to Henderson, and a 
deed from Henderson to Cathy, dated in 1825, 

The locus in quo lies between two parallel lines running across 
the tract from east to west, which were represented on the plot 
by the line L K,  lying nearest to the apex of the triangle, and 
the line F G further south of that. 

The plaintiffs had been for many years in possession of the 
tract lying north of these lines, and the defendant and. those 

.under whom he claimed for over forty years, in that part of the 
triangle lying south of those lines. 

The land lying between the lines L K and F G was wood- 
land-upon which there had been no clearing until about oue 
year before the commencement of this action. The contention 
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between the parties was, whether the defendant's deed covered 
the locus ill quo. 

The plaintiffs insisted that Nathaniel McLurd's deed to Hen- 
derson only went a;-q far as the lower line F G, and he had no 
right to convey any land lying north of that line. Rut the 
defendant contended that the deed to Henderson covered the land 
lying north of the line F G and up to the line L K,  but if that 
was not so, he and those under whom he claimed had had adverse 
possession of the lappage up to the line L K,  under the Cathy 
deed, for more than thirty years, by using it for getting timber of 
all kinds, rails, firewood and saw-logs, and to show that the 
boundaries of his land embraced the locus in quo, offered in evi- 
dence a deed executed by J. W. McLurd to one Mullen, convey- 
ing the land lying above the line F G, which called for the 
Cathy line. This deed was offered only as a declaration of 
McLurd, one of the plaintiffs, as to the location of the Cathy 
line, claimed by the defendants as the line L K. The defendants, 
in reply to that evidence, proposed to ask Mullen, a witness for 
defendant, whether or not J. W. McLurd, at the time he made 
the d e d  to him, had not stated that he did not know where the 
Cathy line was. 

To this evidence the defendant objected and the objection was 
sustained by the Court. 

I n  the refusal to admit this evidence we think there was error. 
The deed to Mullen was offered simply as a declaration, and 

as such is subject to the same rules that apply to other declara- 
tions, one of the most important of which is, that when a deola- 
ration is offered in evidence by one party, the ctpposing party has 
the right to all that was said at the time in that connection. 

There were some other points raised in the case, but as we are 
of opiniou that His Honor was in error in excluding this evi- 
dence it is useless to consider them. 

There is error. The judgment of the Superior Court is 
reversed and this must be certified to that court that a venire de 
novo may be awarded. 

Error. Reversed. 
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M. MOORE v. S. GRANT. 

Consent J~d~qment--Re$ ddjutlioccta. 

1. A judgment by consent cannot be set aside by one of the consenting parties 
when an executiou issued thereon has been satisfied. 

2. After a motion to recall au execution and set aside a judgment has been once 
heard and refused upon full evidence, it becomes res adjudicata. 

3. Where a consent judgment was entered which prurided that a writ of posses- 
sion for certain land was to issue, unless before a specified daj  referees 
appoiuted in the judgment shall ascertain the amount of purchase mdney due 
and ailot to the defendant the land purchased by him, if the referees fail to 
act, the remedy is by a motiou to modify the judgment by extending the time 
in which they may act, aud not by a motion to set aside the judgment. 

This was a motion to recall an execution and set aside a judg- 
ment, heard before Shepherd, Judge, at Spring Term, 1884, of 
DUPLIN Superior Court. 

His  Honor refused the motion, and the defendant appealed. 
The facts appear in the opinion. 

JIessrs. Faircloth & Allen for the plaintiff: 
Messrs. H. F. Korneyay and G. T< ii'tvong for the defendant. 

SMITH, C. J. . The subject matter of this controversy mas 
before us, with a reversal of parties, at February Term, 1883, 
Grant v. Moore, 88 S. C., 77, upon the applicat~ou of the defend- 
ant Grant for an injunction to restrain the plaintifY from enforc- 
ing his writ of posbe*sion then in the =heriff's hanch. The 
order for an injunction was reiked, upon the ground that the 
original action was depending, and tile remedy, if any, nlust be 
sought by a motion in the cause and not in an independent suit. 
The cause.is now brought up from a refusal of the judge to set 
aside the judgment and execution, and restore the parties to the 
condition occupied previous to the rendition of the judgment, or 
to afford the defendant opportunity to have the reference pro- 
vided for therein still acted on. 
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The judgment was'entered by consent of parties that it should 
be such "as he (tlie Judge) should deem proper," at  a Special 
Term held in July, 1882, in form as follows: 

"It is adjudged that the plaintiff recover against the defendant 
the possession of the premises in the pleadings described, and 
against him and his surety the sum of sixty dollars and the costs 
of this action; the execution upon this judgment to be btayed for 
ninety days from the adjournment of the court, and subject to 
these additional orders : 

" (1) It is referred to T. B. Pierce and A. G. Rlosely and to an 
umpire of their choice, if they disagree, to ascertain the amount 
at  which the def'endant Grant purchased the hundred acres from 
the plaintiff; calculate the interest from the day of purchase, 
giving credit for the two hundred dollar bonds purchased by 
Grant from Parker, and all payments since made by Grant, 
whether to Moore in principal or interest, in any judgment for 
rent. 

"(2) That they ascertain the value of the rent of the l a d  cul- 
tivated by defendant, lying outside the lines of tlie lands con- 
tracted to be bought by him up to the day of reference; that they 
fix upon a line of said tract, allotting to Grant two-fifths of 
the -tract, including the dwelling-house and curtilage, with two- 
fifths in value of the cleared land and of the wood-land; that 
upon the payment in money of the snni so found to be due 
on the purchase, and the rent outside the land purchased (no 
rent being due on that), then the plaintiff' is to execute to said 
Grant, or to his assigns, a deed for an absolute estate in the 
lands set apart; and only the costs in the action are to be col- 
lected, and no writ of possession is to issue. 

"But if the defendant Grant fails or refuses to pay such award 
by said referees before the ninety days expire, then a writ of 
possession and execution shall issue upon the judgment herein 
first declared." 

During this interval the referees failed to act, though both 
were present in court when the appointments were made and gave 
their consent. 
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And thereupon, on December 11th of the same year, the plain- 
tiff shed out his writ of possession. While it was in the sheriff's 
hands, a temporary restraining order arresting its immediate exe- 
cution, on the 22d day of the next month, a motion was made 
before the judge to set aside the writ, on the hearing of which, 
with affidavits used on both sides, it mas refused and no appeal 
therefrom taken. After this judgment the writ was executed, 
the defendant removed and the plaintiff put in possession of the 
premises. 

Subsequentlj, one of the referees went upon the land, the other 
refusing to co-operate, and undertook to perform the duties 
imposed upon both, making the survey and allotment, and ascer- 
taining the unpaid residue due from the defendant. This sum 
was tendered to the plaintiff, and, being refused, was deposited 
in the clerk's office, where it remained when the application,  no^ 

under review, was made for setting aside the original judgment 
and writ of possession. The denial of the motion, for the rea- 
sons assigned by the judge, that the judgment was entered by 
consent and the execution had fulfilled its office, to which may 
be added, a similar motion as to the execution, after full evidence, 
had been before refused, and the matter presented in no new 
aspect affecting the merits had become r.es adjudicdn, was proper. 

The remedy appropriate to the case has been misconcei~-ed. 
The failure of the referees to proceed in the performance of duties 
they had voluntarily assumed, is explained in the affidavit of one 
of them, Thomas B. Pierce, and is in no nlanner attributable to 
the defendant. As the judgment ~vas in the nat~lre of a decree 
for a specific performance, and time was no such essential part of 
it that it could not be enlarged when sufficient reasons existed for 
the failure of the referees to act within the period prescribed, we 
think it was in the power of the court to grant relief in its exten- 
sion, so that the referees might still go on in the discharge of 
their assumed duties. Suppose both referees had died, or refused 
to act, or for any other cause the reference to them hecame iniprac- 
ticable, and without remissness in the defendant, is it not niani- 



F E B R U A R Y  TERM,  1885. 319 

fest the judge could and ought to modify the judgment in this 
particular and not allow a forfeitnre of the defendant's rights? 

The judgment for the recovery of possession has somewhat the 
relation of a penalty to the conditions of a bond, and is intended 
to secure a compliance with the terms annexed, and relief would 
seem to be open to the defendant, not in default, on the same terms. 

But this remedy nap not sought at  the proper time and hence 
it is not available and open. We must sustain the action of the 
court in its present ruling, while the defendant may perhaps upon 
the 'fidcts, if found as suggested, hare had an equity for relief. 
The judgment must be affirmed. 

K O  error. Affirmed. 

A. J. SMITH v. B. H. B'ITE. 

fi&lence-Locating Land. 

1. Where a party iutroduces a deed in evidence, which he intends to use as color 
of title, hk must prove that its boundaries cover the land in dispute, to qive 
legal efficacy to his possession. 

2. It is error to allow a jury on  no evidence, or only on hypothetical evidence, to 
locate the land described in a deed. 

This was a CIVIL ACTION for the recoyery of land, tried before 
Gilmer, Judge, and a jury, at Fall  Term, 1883, of GASTON 
Superior Court. 

There was a verdict and judgment for the defendant from 
which $he plaintiff appealed. * 

~Uessrs. G. l? Buson, Bntchelor & Devereur and Hoke & Hoke, 
for the plaintiff, 
IW. W. P. Bylzum, for the defendant. 

*The reporter deems it unnecessary to print t,he plat which accompanies the 
record, as the decision of the Court turned upou other points. 
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SMITH, C. J. The case prepared on the appeal is so obscure 
in its statement, and the accompanying plat or map of the survey 
so deficient in explailation upon the evidence, that we may fail to 
understand the facts and the exceptions to the rulings intended 
to be reviewed, and in consequence be unable to reach a satisfac- 
tory solution of the controversy. 

The plaintiff derived title to the territory circllnlscribed by 
the lines A, B, C, D, E, F, G, H, I, in the plat, under a deed 
executed in March, 1856, by one Hoffman to Eliza Smith, his 
grandmother, and succebsive descents to his father and to himself; 
accompanied by an alleged coiltinuous adversary occupation since 
by the succes~ive owners up to the time of the defendant'. entry, 
made shortly before the bringing the action. The title to a larger 
tract, of which that described in the deed forms part, had been 
divested out of the State by a grant issued in the year 1750. 

The area in dispute and held by the defeildailt is reprezented 
in the space between the lines 1, 2, 3, 4. 

The territory described in the Calds~ell deed lies within the 
boundaries 5, 6, 7, 8, 9, 10, 11, 12, and these do not reach the 
Hoffnlan lines (marked A, B, C, D, E, F, G, H, I), while they 
run a nearly parallel vourae, and leave an intervei~ii~g space cov- 
ered at one point by the diqputed part. Thib deed is inade to 
one Beasley, and bears date in 1842. The defendant alw exhib- 
ited in evidence a deed from one Gingleb, by nhose iianie the 
land therein conveyed is known, to Jasper Stowe, alw of date 
anterior to that of Hoffman, and under ~5hieh the defendant 
claims in coimection with a long adversary occupation by preced- 
ing owners and himself. 

Zktch party shows an occupancy and cultivation up to a divis- 
ional fence by the respective claimants, neither passing beyond 
that limit. 

The proper location of this fe~lce, long 4nce became 
thus material in ascertaining the extent of their respective pos- 
sessions under the several deeds, or with them in perfecting title. 
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The obvious result of this separate occupation of land e m b d  
in the Hoffman and Gingles deeds, and common to both, u p  to 
and on either side of the divisional fence, is to vest the title in 
each to so much as is measured by their respective possessions, and 
this without regard to seniority in the deeds. I t  was necessary, 
therefore, for the defendant, in using the Gingles deed as color of 
title, to ascertain its boundaries so as to give legal efficacy to his 
possession for the prescribed period. The lines of this deed are 
not given, nor so far as appears have they been surveyed and 
located. On the contrary the surveyor, from whom a hypothet- 
ical opinion was obtained resting upon no definite datll, and in 
itself too vague to furnish material aid in the lotatiou, testifies 
that no papers were sho~irn him "by which he could run the 
Gingles or any other lines," and hence the evidence was absent 
that the defendaut's possession was under color or other than a 
trespass. I t  is equally apparent that the disputed territory is 
within the lines of the Hoffman deed as shown in the plat, and 
this affords color of title sufficient, with the occupation, to put the 
estate in the plaintiff. There was, therefore, error in permitting 
the jury, without evidence, to undertake to locate the land con- 
tained in the Gingles deed, and to render a verdict based upon a 
location wholly conjectural, yet requisite to such finding. It is 
possible we may misapprehend the facts, but such we understand 
them to be as they appear in the record. 

Without adverting to other exceptions or expressiug an opinion 
ay to their legal sufficiency, we are constrained, for the erroneous 
instruction pointed oat, to give the appellant a trial before another 
jury. 

Let this be certified to the end that the verdict be set aside and 
a venire de novo awarded. 

Error. I Reversed. 
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GABRIEL MARSHL4LL v. THE WESTERN NORTH CAROLINA RAIL- 
ROAD COMPANY. 

1. Where the State is a stockholder in a railroad company, it is bound by the pro- 
visions of the charter in the same manner as an individual. I t  has no advan- 
tage as a stockholder on account of its sovereignty, for by becoming such, it 
lays aside its character as sovereign, and places itself on a footing of equalitj 
with the individual &ockholders. 

2. The property of a corporation belongs to it, and not to the stockholders. They 
only have an interest in such property through their relation to  the company, 
and in this respect the State is like any other stockholder. So, where an Act 
of the General Assembly provided for a sale of the State's interest in a rail- 
road company in which the State was a stockholder, i t  was held to be on]! a 
sale of the stock. 

3. Whether such sale would rest in the purchasers of the State's ctock all the 
powers and pri~ileges which the charter of thecompany had conferred on the 
State ; q ~ m ~ e ?  

4. An act of the Legislature which provides that, in a certain contingency, the 
stockholders of an existing corporation shall re-organize as a new corpora- 
tion, which changes the amount of the capital stock, and provides for the 
stockholders in the existing corporatiou by reserving a certain amount of the 
stock for them in the corporation to be formed, creates a new corporation, 
and is not an amendment to the charter of the one already in existence. In  
such case it is immat~rial that the new corporation is called by the same 
name as the old one. 

5. Qumre whether the Legislature has power to compel the stockholders in the 
old corporation to re-organize as a new compauj : but if they do so voluntarilg , 
the new corporation is regularly aud lreally formed. 

6.  In such case, the orpanization of a new corporation at once dissolves the old 
one. 

7. If there are creditors of the dissolved corporation under these circumstances, 
they may cause the property of the defunct corporation to be applied to their 
debts by means of a recelr er. 

(Young  v. Rollins, 85 N. C., 485: Von Olahn v. DeRosset, 81 N .  C., 467; Hailvoad 
Co. v. Rollins, 82 N. C., 583, and Dobson v. Simonlon, 86 N. C . ,  492, cited and 
approved). 

CIVIL ACTION, heard before MacRae, Judge, at Spring Term, 
1885, of CATAWBA Superior Court. There was a judgment for 
the defendant npon the facts agreed to, and the plaintiff appealed. 

iM,.. R. Z Linney for the plaintiff. 
Mr. D. Schenck for the defendant. 
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MERRIMON, J. The Western North Carolina Railroad Com- 
pany was organized under and by virtue of an act of the General 
Assembly (Acts 1876-7, ch. 106), and did business next there- 
after until May, 1880. It8 capital stock was $850,000, divided 
into shares of $100 each. The State owned of such stock, shares 
equal to three-fourths thereof, and individual stockholders owned 
the balance of it. I t  owned a valuable railroad and much valu- 
able property appertaining thereto. I t  was governed by a Board 
of Directors, nine of whom were appointed by the Governor of 
the state with the consent of the Senate, and three of whom were 
elected by the individual stockholders. 

The plaintiff sold and delivered to this company, in the years 
1877 and 1878, cross-ties, on account of which it became indebted 
to him in the sum of $124.30, and this debt has never been paid. 

Afterwards, in pursuance of an act of the General Assembly 
(Acts of the Special Session of 1880, ch. 26), the State sold its 
stock in, and all its interest in, the frauchises and property of every 
kiud of the above-mentioned company, to certain persons men- 
tioned in the secoud section of that act. 

The title and sections of that act, material to a proper under- 
standing of the opinion in this case, are as follows: 

"An act to provide for the sale of the State's iuterest in the 
Western North Carolina Railroad Company, and for other pur- 
poses. 

" Section 1. That the Governor, Treasurer, Secretary of State 
and Attorney General of the State of North Carolina be and 
they are hereby appointed commissioners on the part of said State 
to sell, assign, and transfer all the right and interest of the State 
in and to the railway, stock, property and franchises of the West- 
ern North Carolina Railroad Company, in accordauce with the 
provisions of this act. 

('Set. 2. That said commissioners are hereby authorized and 
directed to execute an instrument purporting to convey, and 
which, when delive~ed to the grantees in pursuance of the pro- 

' visions hereinafter contained, shall be a deed effectual to convey 
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MARSHALL v. WESTER~ N. C. RAILROAD. 

to William J. Best, William R. Grace, James D. Fish and J. 
Nelson Tappan, subject to the charter of said company and the 
amendments thereto which shall be in force at the date of the 
ratification of this act, all the interest of said State in and to the 
stock, ways, railways, road-bed, right of way, depot grounds, and 
other lands belonging to the same; all rails, bridges, viaducts, 
culverts, fences, depot station-houses, engine houses, car houses, 
wood houses, freight houses, machine shops, and every other 
building or structure thereunto belonging, held, owned, or used 
by said railroad company in conducting the business thereof; 
also, to all locomotives, tenders, cars and other rolling stock, all 
equipments, machinery, tools, implements, fuel, supplies, aad 
material for constructing and operating the railroad of said com- 
pany, or any part thereof; together with all and every right, 
estate, interest, property, claim and demand whatsoever apper- 
taining or in anywise belonging to said railroad company, and all 
statutory claims or liens of said State against or upon the prap- 
erty and franchises of said company; which said instrument shall 
be deposited by said commissioners with the United States Trust 
Company of New York, as an escrow, to be delivered to the 
grantees therein named, upon the fulfilment of the terms and 
conditions hereinafter specified, taking from said Trust Company 
a receipt, setting forth the purpose and conditions of said deposit." 
* * * * * * * * 

“Set. 5. That on or before the depositing of said instrument 
of conveyance with the said United States Trust Company, said 
grantees shall deliver to said commissioners a written contract - 

signed by themselves and binding them to said State to pay the 
interest on said bonds as the same shall amrue, and to finish the 
railroad of the said Western North Carolina Railroad Company 
to its Western termini at Paint Rock and the Georgia or Ten- 
nessee State line near Ducktown, according to the charter of said 
company and all ads  amendatory thereof, and that said railroad 
be completed and put in operation to Paint Ruck on or before the 
first day of July, eighteen hundred and eighty-one, and to Mur- 
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phy, in the county of Cherokee, on or before the first day of 
January, eighteen hundrecl and eighty-five, and that the work 
upon the said road shall be begun within two months from the 
date of the ratification of this act, and carried on with diligence 
and energy until completed to Ducktown and Paint IEock." 
* * * * * * * * 

"See. 8. That upon the execation and delivery of said contract 
by said grantees, they shall re-organize the said company as a 
new corporation by the name of the Western Korth Carolina 
Railroad Company, upon the basis of a capital stock of four 
millions of dollars, which shall be considered and deemed pre- 
ferred stock; and there shall be set aside a d  reserved of said 
stock, for the benefit of the private stockholders of the Western 
North Carolina Railroad Company, as the same may exist at  the 
date of the ratification of this act, the sum of two huudred and 
twelve thousand five hundred dollars ($212,500), which stock 
shall be divided p r o  ruttc between said private stocliholders, 
according to the number of shares of the stock of the said last- 
mentioned company respectively held by them ; Provided, That 
said company, by a majority vote of' the stockholders in interest, 
may issue secoljd or common stock to an amount not exceeding 
fifteen thousand dollars per mile of said road; and said company 
as reorganized shall be governed by a board of nine directors, who 
shall be elected by a majority vote of the stockholders in interest. 

"SEC. 9. That, after its re-organization, said company map 
execute and deliver mortgage deeds with power of sale to such 
trustee or trustees as may be  elected by the board of directors, 
conveying the railroad, property and franchise, including road- 
bed, superstructure, equipment, and all the real and personal 
estate of said company, to secure the payment of such bondr and 
the interest thereon as the same shall become due, as it may issue 
to aid in the construction, completion and equipment of said rail- 
road, and said mortgage deeds, when duly executed, may be 
recorded in the register's office in Rowan county, and their regis- 
tration in that county shall be deemed an effectual and sufficient 
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registration for all purposes, and it shall not be necessary to regis- 
ter the same in any other county, any law to the contrary not- 
withstanding : Provided, that no sale, under the mortgage deeds 
herein authorized, shall be made by virtue of any decree of fore- 
closure, or of any power of sale contained therein, without giv- 
ing ninety days7 notice thereof in three newspapers published in 
the State of North Carolina." 
* * * * * * * * 

"SEC. 24. That the floating debt of said company, not to 
exceed thirty thousand dollars, contracted since the purchase of 
the road by the State in eighteen hundred and seventy-five, shall 
be paid by the said grantees in cash, and the anlount of mortgage 
bonds to be delivered to the State as provided in  ,section twelve 
of this act shall be reduced by the amount so paid." 

A new company styled The Western Korth Carolina Railroad 
Company was organized, under and in pursuance of the eighth 
section above set forth of the act last named, on the 27th day of 
May, 1880, and this company is the defendant in this action. 
This company, upon its organization, took possession of the rail- 
road and all property appertaining thereto above mentioned, 
and has had possession thereof, using the road as its own, 
ever since. This company has paid $30,000 as required by the 
twenty-fourth section above set forth of the act last above men- 
tioned; but it had not paid the whole of that sum at the time 
this action began. 

The deed from the State deposited as an escrow with the Uni- 
ted States Trust Company of New York, mentioned in section 
two above set forth, was delivered to the assignees of the grantees 
therein, in September, 1884, and not until that time. 

The plaintiff brought thi.3 action hefore a justice of the peace 
of Catawba county against the defendant, the company last 
above named, on the 4th day of Jauuary, 1882, to recover the 
money due to him on account of the cross-ties, sold by him to the 
company first above mentioned, in 1877 and 1878. 

The defendant has made no express promise to pay this debt. 
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Upon this state of facts, the parties agreed to submit the case 
to the court below, with the further agreement, that if the court 
should be of opinion that the defendant is liable to the plaintiff, 
judgnlent should be entered in his Favor for $124.30 aud costs- 
otherwise judgment should be entered for the defendant, with 
leave to the party cast to appeal. Upon consideration, the court 
gave judgment for the defendant, the plaintiff excepted, and 
appealed to this court. 

The plaintiff coutended that the conlpany which became 
indebted to him for cross-ties in 1877 and 1878 still exists, and 
that the defendant is that conipany, having since then only 
enlarged or modified its corporate powers, privileges, duties and 
obligations, the foml of its goverument, and exchanged the State 
as chief' stockholder with peculiar power.;, rights and privileges, 
for individual stockhoiders with the same or siniilar rights and 
privileges, and that, therefore, the defendant is obliged to pay 
the nioney so due to him. 

On the contrary, the defendant insists that it is not in any 
respect the conlpany so indebted to the plaintiff, that it is in all 
respects a new aud different conlpany from that, and is on no 
account or in any manner liable to the plaintiff. 

The State was a stockholcler in the railroad company orgaa- 
ized under the act of 1876-7, ch. 106, and, as such, bound by the 
provisions of its charter just as were the individual stockholders. 
I t  had peculiar privileges and advantages allowed because of its 
character and the amount of stock it owned, but these it exer- 
c.ised and claimed only as allowed by the charter. I t  had no 
advantage as a stockliolder in the company because of its sover- 
eignty-this it put otf' a d  laic1 down when it became a stock- 
holder, and, as such placed itself on a footing with the individual 
stockholders, except in respect to special advantage+ that may 
have been secured to it by the terms and provisions of the act 
incorporating the company. Cwr-arb c.. A~kansccs, 15 Howard, 
304, and the cases there cited; 2 Redfield on Rnilwaya, 55, 169. 
The State had no interest in the conlpauy and its railroad, or m y  
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of its property, except as a stockholder. The property of all 
kinds belonged to the company, not to the stockholders person- 
ally; and, as individuals, their interest in the property mas only 
such as they had through their relation to the company as stock- 
holders, and in this respect, the State was on no other or better 
footing than the individual stockholders. 

When, therefore, a stockholder sold his interest in the com- 
pany, its franchises, its railroad and other property, he sold his 
stock-only his stock-his right under the charter to vote and 
have a voice in the company, to share in the dividends it might 
declare from time to time, and to share in the assets of the com- 
pany when it should be dissolved, and its affairs wound up and 
dosed. 

I t  seems that it was not contemplated hp the charter of the 
company that the State should sell or otherwise dispose of its 
stock. No provision in that respect appears, nor i s  any method 
or form of transfer of it prescribed, nor are the rights and priv- 
ileges of purchasers of it defined. 

Passing by any question in this respect, and granting that the 
Legislature could by statute proridc for a sale of' the State's 
stock, having due regard for the rights of individual stockhold- 
ers, it did not, by that act, (rh. 26 of' the Acts of the Special Ses- 
sion of 18k0) undertake to sell the property of the company. 
By the terms and purport of this act, the State sold its interest 
in the stock, franchises, and other property of the company, to 
the persons named in the secoud section thereof. The first sec- 
tion designates rommissioners "to sell, assign, and transfer all 
the vights and inte~est  of the State in and to the railway, stock, 
property and franchises" of the company. The second section 
authorizes the commissioners, by a proper instrun~ent in the way 
and upon the terms and conditions provided, to convey to the 
person therein named, ".subject to the charter of said company 
and the amendments thereto which shall be in force at the ratifi- 
cation of this act, all the interest of said State in and to the 
stock, way, railways" and other property of the company. The 



I F E B R U A R Y  TERM, 1885. 329 

title to the act describes it as "an act to provide for the sale of 
the State'& interest" in the company, "and for other purposes." 

The State could not, nor did it underrake to sell more than its 
interest in the company. I t  was a stockholder owning three- 
fourths of the capital stock; this it sold and no more. The 
purchasers became the owners of the stock-certainly the equita- 
ble owners of it-and interested in the property of the company 
as stockholders and not otherwise. Whether they became stock- 
holders inrested with all the exceptional rights and privileges of 
the State as a stockholder, or whether they became such on an 
equal footing in all respects with the other individual stock- 
holders, we need not now discuss or decide; because the stock- 
holders of that company-all of them, we must so take it- 
availed ihemselves af the authority and right grantecl in the last 
cited a d  to reorganize as a new company. 

The eighth section of that act provide*, "That upon the exe- 
cution and delivery of said contract by said grantees, they shall 
reorganize the said company as a n w  corporation, by the uame of 
the Western North Carolina Railroad Company, upon the basis 
of a capital stock of four millions of dollars, which shall be (.on- 
sidered and deemed preferred stock, and there shall be set aside 
and reserved of said stock, for the benefit of the private stock- 
holders of the Western Xorth Caroliua Railroad Company, as 
the same may exist at  the date of the ratification of thi? act, the 
sum of two hundred and twelve thousand fire hundred dollars 
($212.500), which stock shall be divided pro rata between said 
private ijtockholders, according to the nnnlber of shares of the 
stock of the said last mentioned company respectively held by 
them." 

I t  is not necessary to inquire whether or not the Legislature 
had pover to compel the stockholderq of the old existing com- 
pany to reorganize as a new company; or whether the purchaser 
of the State's stock could compel the other stockholders to join 
them in such reorganization, because the reorganization of the 
company "as a new corporation " under the act last mentioned, 



330 I X  THE S U P R E M E  COURT. 

was made and took effect on the 27th day of May, 1880, and, at  
once, the new corporation took possession of the railroad of the 
old company and has had possession of it ever since that time. 
Such reorganization must here be taken as implyiug that it was 
made regularly and effectually as the law directed, and that all the 
stockholders of the retiring company assented to it. 

The act of the 29th of March, 1880, cited above, obviously 
contemplated the reorganization of the old company and the cre- 
atiou of a new and independent corporation, investecl with new 
and different corporate franchises, in no way connected with the old 
one. This Court in referring incidentally to this statute in Young 
v. Rollins, 8.5 K. C., 485, adopted this view of its effect. The 
purpose was to enable the purchasers of the State's stock, three- 
fourths of the whole capital stock, to have ,a clear, large and 
unembarrassed opportunity to complete the cmnstruction of the 
great lines of railway mentioned and described in the act. To 
this end, the company was authorized to have an immense capital 
stock of different kinds and grades, and empowered to create 
large mortgage debts, and provide methods for securing and pay- 
ing them, and, diferently from the old company, it was to be 
governed by a board of nine directors to be elected by a majority 
vote of the stockholders in interest. 

The fundamental powers conferred upon the new company, 
different in most material respects from those of the old one- 
the chief purpose of the reorganization being clearly such as me 
have indicated, and the express declaration in the act that the old 
company shall be reorganized as a " new corporation "-these 
things leave no doubt upon our minds that the purpoize of the 
Legislature was to create a new and independent corporation, 
relieved entirely of the old one, its liabilities and embmrassments, 
if it had any. This view is strengthened by the provision in 
the twenty-fourth section of the act that required the purchasers I 

of the State's stock to pap off a certain class of the old company's 
"floating debt, not exceeding thirty thousand dollars." I t  is 
likewise supported by the provision that in case the purchasers of 
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the State's stock should fail to comply with the terms and condi- 
tions of their contract with the State, then and in  that case, the 
State should take possession of the railroad and other property, 
not under the old charter and company, but under new and 
different powers and provisions specified and defined in the act. 
Bollows v. The Bccnk, 2 Mason, C. C., 31 ; Angel1 & Awes on 
Corp., 780 ; iKorawetz on Private Corp., sec. 666. 

The mere fact that the new corporation was allowed to retain 
the name of the old one-however much this might tend to mis- 
lead uninformed people-cannot be allowed to disappoint the 
intention of the Legislature so clearly expressed. 

Besides, and in addition to what we have said, the act does llot 
purport in terms or effect to enlarge the powers of the old com- 
pany, or to amend its charter, except that in section 25 certain 
clauses of its charter are repealed, and this seems to be cautionary 
merely. I t  contains no provision-certainly none in terms-that 
extends to the new company the powers and privileges conferred 
by the charter of the old one. Section five requires the purchasers 
of the State's stock to complete the lines of railway mentioned 
in it as required by that charter, and the general scope and pur- 
pose of the new company requires it to do the same thing, and 
it may be that some of the rights and powers of the old company 
are by just and reasonable implication conferred upon the new 
one. I n  many respects, and largely, the latter company is gov- 
erned aucl affected Ly general principles of law applicable to cor- 
porations. - 

I t  was properly conceded on the argument, that if the defend- 
ant is a new corporation, such as we have indicated it is, the 
plaintiff cannot recover in this action. I t  is sometimes difficult 
to determine whether or not a corporation is a new and indepen- 
dent one, or an old one with new and superadded powers and 
privileges; but when it is settled that it is a new one, it follows, 
in the absence of any provision in the statute creating it to that 
effect, that it is not liable for the debts of the old one. Av~gell 
& Arnes on Corp., pet. 780 ; Moraiuetz on Private Corporations, 
sec. 666. 



332 I N  THE S U P R E M E  COURT. 

The reorganization of the old "company as a new corpora- 
tion," at  once had the effect to disorgauize and dissolve the old 
one. Apart from the legal consequence, it is obvious that the 
Legislature so intended. And, likewise, a purpose was marti- 
festly implied, that the old company should transfer its railroad 
and other property to the new one. This appears, not from 
the express terms of the act, but plainly from its scope and pur- 
pose, and particularly from the ninth ~ection, which provides in  
express terms, that the railroad and other property might be 
mortgaged to secure the mortgage debts allowed to be created. 
The Legislature authorized such transfer, and it seems that the 
stockholders of the old and new companies effectuated the trans- 
fer of the property as far as they could. I t  appears that the 
new company has had possession of the railroad ever since its 
organization. 

Row far the Legislature had power, if any, under that clause 
sf section 1 of Article VIII, of the Constitution in respect to 
corporations, which provides that "-411 general laws and special 
acts passed pursuaot to this section, may be altered from time to 
time, or repealed," to authorize such transfer to the prejudice of 
the creditors of the old company, we are not now called upon to 
decide. 

The creditors of the old company, however, were not without 
remedy as to any property of that company liable to be applied 
to the satisfaction of their debts at the time of its dissolution. 
Ample remedy in that respect was provided by the statute appli- 
cable to such cases. All the property of the dissolved corpora- 
tion might have been secured in the hands of a trustee or a 
receiver, and the right of the creditor to follow the property of 
the old company in the .possession of the new one might have 
been thoroughly tested and settled. The ('ode, $866'7, 668 ; Vm 
Gluhn v. DeRosset, 81 S. C., 46'7; Railroad Company v. Rol- 
l&, 82 N. C., 523;  Dobson v. Simonton, 86 N. C., 492. 

Whether or not the plaintiff and other creditors of the old 
company, if there he any, can yet have such relief as that sug- 
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gested, is a quest;on not before us and one that we are not now 
at liberty to decide. This action began before a justim of the 
peace, and he had no authority to appoint a receiver or grant any 
equitable relief in a case like this. And, hence, also, the plain- 
tiff could not, in this action, have his debt, as part of the "float- 
ing debt," if it be such, paid out of the fund of $30,000 to be 
paid by the purchaser of the State's stock as provided in section 
24 of the act. How and by whom that fund should have been 
administered is another interesting question not now before us. 

There is no error and the judgment must be affirmed. 
No error. Affirn~ed. 

J I:. LOWDERMILK et als v. A. J. CORPENING et als. 

Homestead-Execution-Reue/.sionary Interest-Judgment Lien.  

1. The homestead law is not mid as to debts contracted before its adoption, and 
is inoperative only when such debts could uot otherwise be collected out of 
the debtor's property. 

2. The homestead should be allotted when executions are issued on such debts, 
and the excess first applied to the payment of the execution, and if sufficient 
for that purpose the debtor should be allowed to retain hia homestead. 

3. Where an execution issued on such debt, and the sheriff sold the real property 
of the debtor subject to the homestead, the purchaser acquired the reversion 
nfter the termination of the homestead. 

4. The Act of the 25th of March, 1870, which prohibits the sale of the reversion- 
ary iuterest in land charged with the homestead exemption, cannot deprive s 
creditor of a vested right acquired by docketing his judgment before the 
act was passed. 

5. A judgment has no lien on land in a county in which it has uot been docketed. 

A. The lien of a judgment cannot be continued by subrogation when the judg- 
ment has been satisfied, nor against a party who acquired rights before the 
acticn in which the judgment of subrogation was rendered was begun, nor 
can such subrogation impair the rights of pereons not parties to the action. 

(Barrelt v. Richardson, 76 N. C., 429; Wyche v. Wyche, 8j N. C., 96; Burton v. 
Spiers, 87 N. C., 87; Albright v. Albright, 88 N. C . ,  238; McDonald v .  Pixon, 85 
N. C., '248, cited and approved. Hill v. Xssler, 63 N. U., 437, an4 hdwards v. 
Kearseu. 74 N. C.. 241 : Ibid.. 75 N. C.. 409. commented on). 
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CIVIL ACTION, tried before Gilmer, JwJge, at Fall Term, 1884, 
of BURKE Superior Court. 

There was a judgment for the plaintiffs and the defendants 
appealed. 

Messrs. J. T. Perkins, UTalter Clark and Batohelor & Devereux 
for the plaintiff's. 

Messrs. Reade, Busbee & Busbee for the defendants. 

SMITH, C. J. The controversy in this case is in re*pect to the 
plaintiff's claim of ownership of the land described in his com- 
plaint. By consent, a trial by jury was waived and the court 
allowed to find the facts instead, it being agreed that in the event 
of the plaintiff's recovering judgment, his damages should be one 
hundred dollars. 

The land formerly belonged to Archibald Kincaid, against 
whom judgments, on debts contracted previous to the adoption 
of the Constitution in 1868, were recovered and docketed in the 
Superior Court of Burke on January 4th, 1870. The land was 
sold under executions issued thereon, subject to the defendant's 
right of homestead therein, on April 16th of the same year and 
conveyed to the plaintiff. 

The defendant's title is also derived from the same source and 
is as follows : 

I n  1866 the legatees of Robert Kincaid recovered judgment 
in an action against the said Archibald and John Kincaid, on 
which issued a writ of jieri facius that was levied on their lands, 
the tract in dispute being included, in August, 1866, and returned 
with an endorsement of the levy, but without further action. 

The sale was arrested by an injunction obtained by the debtor, 
to secure which they gave an indemnifying bond with the defend- 
ant A. J .  Corpening as surety. The cause in which the restrain- 
ing order was granted was removed to the Supreme Court, where 
i t  was overruled and judgment also entered against the parties to 
the injunction bond. Of this judgment, the said Corpening, as 
surety, paid the sum of two thousand dollars and fifty cents. 
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A t  Spring tern1 of 1871 of the Superior Court of Caldwell, 
Corpening brought his suit agaimt the said Archibald Kincaid 
and others praying to be substituted to the rights of the judg- 
ment creditors, to whom, ill consequence of his liability as a 
surety in the injunction bond, he had paid the sum stated, and 
this was so adjudged in the said Superior Court in 1873. This 
judgment was never docketed in the Superior Court of Burke 
wherein the land lies, but an execution issued to the sheriff' of 
the county last named, under which the premises were sold in the 
year 1874 to the present defenddnt. Corpeuing brought his 
action, in 1875, against his judgment-debtor to recover posses- 
sion of the land, and the cause being removed to the Supreme 
Court by appeal, it was then determined that the plaintiff was 
entitled to recover and hold said land during the life-time of said 
Archibald, and the continuance of his homestead right, and it 
was left undecided as to the persou in whom the estate thereafter 
had vested. This inquiry is to be solved in the present suit 
between the contending purchasers from the sheriff, the said 
Archibald having died, leaving no wife or minor children. 

Upon the foregoing facts found by the judge, he rendered 
judgment that the plaintiffs recover possession of the premiseh 
and oue hundred dollars damages for the defendants' wroligful 
withholding. The appeal of the defelldants is from this ruling. 

(1). The plaintiffs, by virtue of their purchase at  the sheriff'h 
sale in 1870 and his deed to them, undoubtedly acquired the 
estate of the debtor, learing him to occupy and enjoy the same 
during the period of exemption provided in the constitution. 
When the sale took place, the rulings in this State from the rase 
of Hill v. Kessler, 63 N. C., 437, decided the next year after the 
adoption of the new constitution, had been consistent and uni- 
form, that no distinction could be made between debts contracted 
before and after that time, and that the homestead right was par- 
amount to both and could be asserted against each. I t  was so 
held in Edwards v. Kearsey decided at  the January term, 1876, 
and agaiu at  the term following, and reported in 74 N. C., 241, 
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and 75 N. C., 409. Such was understood to be the law, and 
it was acted on as such, until the ruling was reversed in the 
Supreme Court of the United States on the removal of the cause 
to that court. 96 U. S., 595. 

The sale was, therefore, condacted in recognition of the law 
as interpreted in this court, without dissent from the debtor, and 
in a manner that was favorable to him. The estate that was sold 
and conveyed by the sheriff; aud so described in his deed, was in 
subordination to the homestead or exemption claim, and no other 
or greater passed to the plaintiff. This is decided in Barrett v. 
Richardson, 76 S. C., 429, and again in Wyche v. Wyche, 85 
N. C., 96, in both of which cases the debts antedated the con- 
stitution, and the bale was made on sin~ilar reservations of the 
debtor's estate. 

What reason can be huggested for denying to a creditor, 
whether becoming such under au old or new contract, a right to 
recognize the debtor's exemption, when he niight have proceeded 
in disregard of i t ?  or why should the one be disahled from doing 
what another map do in the effort to collect his demand against 
an insolvent debtor? Indeed, the homestead exemption is nut 
void as to either class of debts, and it only becomes so as to such 
as Piere contracted before it became a law, when otherwise the 
latter could not be collected out of other property of the debtor. 
Such other property ought first to be appropriated, and, if' suffi- 
cient, the debtor allowed to avail himself' of the benefit of the 
constitutional provision macle in his behalf. B v r t o ~ ~  v. Spiem, 
87 E. C., 87; Albright v. Albright, 88 X. C., 238. 

Rut this sale is impeached as in conflict with the act of March 
26th, 1870, which prohibits the sale of the debtor's reversionary 
interest in land charged with the homestead exemption. 

The statute was passed in furtherance of the policy of securing 
a home to the insolvent and his familg, and to leave them undis- 
turbed in their possession during the limited period. 

It never looked to the curtailment of his privileges by forbid- 
ding the creditor to let him have what the Constitution allows, 
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and forcing an out aud out sale of the premises. This meaniug 
is apparent from the concluding clause of the first section, which 
suspe~ids the running of the statute of limitations against the debt 
while the exemption remains in force. But. Rev., ch. 55, sec.26; 
,WcDo~zald v. Dickson,, 85 PI'. C., 248. 

But another answer to this contention is furuished in the fact 
tliat the lieu of the judgment under ~ t h i c h  the plaintiffs bought, 
attached and conferred a right to sell and appropriate the pro- 
ceeds bgore the act was pussed, aud this right could not be divested 
or impaired by ally of its provisions. This results, and for 
strouger reasons, from the priuciple established in Edwards v. 
Kea,sey, supra. 

The appellant further insists that the lien created by the levy 
of the execution in 1866 is preserved and continr~ed in force by 
virtue of the judgments of subrogation rendered in 1873 in 
Caldwell Superior Court, aud that the sale under it supplants 
that made in 1870 to the plaintiffs. To the maiutenance of this 
proposition the obstacles are insuperable, some of which we will 
mention. 

1. The judgment upon which the fieri fucius issued, has been 
paid and satisfied in full. 

2. The plaintiff acquired title before the institution of the 
action in which that judgment of substitution was rendered. 

3. I t  was not docketed in Burke county and could have no 
operatiou upon lands therein. 

4. The substitution only binds the parties in that action, and 
cannot be permitted to impair the legal rights acquired by other 
creditors of the conmon debtor to pursue his estate and subject 
it to their demands. 

These coilsiderations fully meet aud dispose of ally claim to 
priority derived from these proceedings made on behalf of the 
defendants. There is no error and the judgment must be affirmed, 
and it is so ordered. 

No error. Affirmed. 
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"ANDREW SYME, Administrator, v. TV. W. SMITH, Administrator, et als. 

Parol Contract fo Convey Land-Statute qf Frauds. 

1. A parol contract to convey land is not void, but only voidable, if the vendor 
chooses to plead the statute of frauds. 

2. The plaintiff administrator alleged that under a pard  contract to purchase cer- 
tain lands, his intestate had paid a portion of the purchase money, and prayed 
judgment againfit the defendants for the amount sopaid. The defendants, by 
their answer, admitted the contract substantially as set out iu the complaint ; 
Held, that the action must be dismissed. 

(Fouscst r. Sho$l/er, Phil. Eq., 242, cit,ed and appro~ed) .  

CIVIL a c w o s ,  tried before Avery, Jztdye, at February Tern?, 
1884, of J T t i ~ i ~  Superior Court. 

There was judglneat for the defendant, aud the plaintiff 
appealed. 

Jlessrs. 8. G. Ryan and A. 31. Lewis & Son, for the plaintiff. 
Messrs. Pace & Holding, D. G. Fbwle and G. H. Snow, for 

the defeudae t. 

ASHE, J. The action was brought by the plaintig as admin- 
istrator of Freemail F. Green, deceased. 

I n  his complaint, he alleged that his intestate, in 1876, by a 
parol contract, had purchased a parcel of land lying in the county 
of Wake, from the defendants 4. W. Lawrence and A. H. Win- 
ston, now deceased, for which lie was to pay them the sum of 
seven hundred and fifty dollars to he take11 in work which was 
to be doue in five years from the date of the agreenient. 

That his intestate, i11 fulfilment of his part of the contract 
had paid the defendant the sum of five hnndred and ninety-six 
dollars, and had entered upon said land and had incurred h ~ a v y  
expeuses in building houses and making other improvements on 
said land. 
- 
" SMITH, C. J , did not sit on the hearina of this case. 
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SYME u. SMITH. 

That Lonny Winston, one of the defendants, is the only child 
and heir-at-law of the said ii. H. Winston, and they prayed 
judgment for the sum paid upon the contract and the value of 
the improvements upon the land. 

The defendants admitted the contract as set out in the com- 
plaint, except that they allege that the interest agreed to be paid 
was eight per cent., which was not stated in the complaint, but 
this was not denied by the plaintiff. And the defendants fur- 
ther stated in their answer that the purchase money had never 
been paid, and they are informed and believe that the estate of 
the said Freeman Green is insolvent, and that they are ready a id  
willing to have the land, by decree of this court, conveyed to the 
heirs of the plaintiff's intestate upon the payment of the pur- 
chase money. 

This action cannot be sustained. I t  is founded upon the pre- 
sumption that the contract made by the plaintiff's intestate with 
the defendants for the land described in the complaint is void, 
and that he therefore has the right to recover the money advanced 
by his intestate and the value of the improvements put by him 
on the land. But the contract is not void unless the defendants 
shall refuse to comply with its t&ms and rely upon the statute of 
frauds, which they have not done, so far from that, they admit 
the contract, aud say they are ready and willing to make title 
whenever the residue of the purchase money shall be paid, and 
non constat but the heirs of Green may wish to have a specific 
performance of the contract, which they have the right to assert, 
and if they should see proper to bring an action for that pur- 
pose, with a tender of the balance of the purchase money due, 
and the defendants should file such an answer as they have done 
in this case, the court would undoubtedly decree a specific per- 
formance. 

The adjudication in the case of Foust v. Shofiw, Phillips Eq., 
242, is decisive of this case. That was a case similar in every 
respect to this, except the action mas then brought by the person 
to whom the land was contracted to be conveyed, and not by his 
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administrator. I t  was, as here, a verbal contract, and the con- 
tractor had been compelled by suit to pay the notes given as the 
consideration of the contract, and he filed a hill in equity to 
recover the n~oney upon the ground the contract was coid, and 
that therefore he could not ask the court for a specific perform- 
ance of the contract. 

The court dismissed the bill, and Pearson, C. J., speaking for 
the court, said " The plaintiff, in this case, seeks to avoid the con- 
tract for the defendants, instead of waiting to see whether they 
will talie advantage of the statute of frauds; and the defendants, 
by their answers, aver a willingness to execute title and comply 
with their verbal undertaking in respect to the law. This fully 
meets any equity on the part of the plaintiffs." The action can- 
not be maintained, and is, therefore, dismissed. 

Per curiam. Action dismissed. 

*W. A. CHEATHAM v. W. H. ROWLAND, et als. 

Trusts and Trustees-Power to charge the trust pvope7-ty-Parties. 

1. Certain property was conveyed to trustees to receive the profits and pay them 
over to the cestui que trust, beyond the necessary expenses incident thereto. 
The trustees contracted a debt for repairs, and the creditor filed a mechanic's 
lien on the property; Held, that the truslees had the power, under the provi- 
sions of the deed, to make a contract on the credit of the trust property for 
necessary repairs. 

2. Held, filrthw, that it was error in the court below to refuse a judgment to 
enforce the lien by a sale of the property, until the cestui que trdst were made 
parties defendant, and were given an opportunity to be heard. 

(Miller v. Bifigham, 1 Ired. Eq., 423; Freeman v. Cook, 6 Ired. Eq., 373; Herndon 
v. Pratt, 6 Jones Eq., 327; Wdborn v. Pinlq,  7 Jones, 228, cited and approved). 

*MERRIMON, J., did not sit on hearing of this cause, having been of counsel. 
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CHEATHAM V. ROWLABD. 

CIVIL ACTIOS, tried before Graves, Judge, aud a jury, at July 
Special Term, 1882, of the Superior Court of VANCE county. 

The facts appear in the opinion. 
The plaintiff appealed. 

Jfessrs. Fuller dl: Snow and E. C. Smith, for the plaintiff. 
MY. D. G. Fowle, for the defendants. 

SIIITH, C. J. William H. Hughes conveyed a lot or parcel 
of land, containing about six acres, known as the Henderson 
Fair Grounds, and lying within the limits of said town, for a 
valuable consideration, to James M. Bullock, S. S. Royster, Pro- 
teus E. A. Jones, Horace H. Rowland and *4rchibald Davis, and 
their successors in ofice, &c., "to have aud to hold to the said 
James M. Bullock, S. S. Royster, Proteus E. A. Jones, Horace 
H. Rowland a id  Archibald Davis, trustees as aforesaid, and their 
successors in office appointed, to secure and pay over the profits in 
all and any manner whatsoever arising out of said Fair Grounds 
above and beyond all necessary expenses incident thereto, to John 
D. Hawkins," and nearly oue hundred others mentioned by 
name, and among them the trustees to whom the deed is made, 
" stockholders of said Fair Grounds, and to their heirs, and tci 
their only use and behoof." 

The trustees, Rowland, Davis aud Royster, in 1877, their 
associates, Jones and Bulloek being then dead, in consequelice 
of the dilapidated condition of the premises, and the exposure to 
waste and deterioration, contracted with the plaintiff, and em- 
ployed him to make the needed repairs and to furnish the mate- 
rial required for that purpose. The plaintiff performed the 
work during the year of his own occupancy under a lease for 
seventy-five dollars, which rent was to be thus discharged, finish- 
ing about the 20th day of December, 1877. The charge for the 
work was three hundred dollars, which, the defendant trustees 
who made the contract not assenting thereto, was by agreement 
referred to a skilful mechanic, and was reduced by him to 
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$267&&, and this they promised to pay the plaintiff. Notice of 
lien was filed on the 7th day of February thereafter in the office of 
the Superior C'ourt Clerk in accordance with section 1784 of The 
Code, and in April following, the present actiou was commenced 
to enforce it against the three surviving trustees. No answer 
was put in by them to the complaint, which was filed at the term 
to which the process was ~eturnable, ur afterwards, and no resist- 
ance ever offered to the plaintiff's denland for the relief sought. 
At the same time, three others, S. S. Cooper, W. W. Young and 
Harril Harris, claiming to be trustees,, are, at their own instance, 
allowed to come iu and defend the suit. These defendants filed 
an answer at Fall Term, 1879, and therein controvert all the 
material allegations of the plaintiff, except those that relate to 
the deed of conveyaace, and bring forward a counter-claim against 
the plaintiff for rent due from him for his use and occupation of 
the lot for the three successive years, 1877, 1878 and 1879, and 
damages committed during that interval. 

The plaintiff's replication re-affirms what is alleged in the 
complaint, and, denying that the respondents are trustees or have 
any right to intervene. adds that the contract was entered into by 
the three only surviving trustees mentioned in the summons, to 
whom the land was conveyed. At the term helcl in July, 1882, 
the issues, not in form, arising out of'the controverted averments 
in the answer, as the record states, were found in favor of the 
plaintiff, and thereupon the following judgment was entered 
against the contesting defendants, to whom another had been 
added in the place of Harril Harris, deceased : 

. ' I t  appearing that the defendants W. W. Young, S. S. 
Cooper and J. E. Clark, who insisted on their right to defend in 
the action, as trustees, are not so entitled to defend, it is therefore 
adjudged that the plaintiff's action be dismissed as to those, and 
that the said defendants jointly and severally pay the cost 
incurred by them by reason of becoming parties to said action." 

The plaintiff then moved for judgment against the surviving 
trustees, Rowland and Harris, for his undisputed demand, with 
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costs, and for the enforcement of his lien by a sale of the  lot to 
satisfy the same. The motioii was allowed for judgment for the 
debt and costs, but was refilsed as to the sale of the premises, 
unless and until the cestui qzce trust, denominated stockholders, 
or some of them, are made defelidailts and can be heard. From 
this refha1 the plaintiff appeals. 

The legal title under the deed vested in the five-named trus- 
tees and their successors in office appointed in trust, "to receive 
and pay over the profits in all and any manner whatsoever aris- 
ing out of said fair grounds, above and beyond all necessary 
expenses incident thewto." All the legal power that could be 
exercised over the premiqe. in the preservation of the inlprove- 
ments and the prevention of waste and destruction Was possessed 
by them. The case state- that the "premises were much out of 
repair, and by exposure liable to great waste," when the contract 
for repairb was made, and while there is no suggestion of a want 
of good faith in the trustees who entered into it, we think they 
mere competent under the provisions of the deed to employ the 
plaintiff to do the work necepsary for the preservation of the 
property upon its credit under the lien enactment. I f  they had 
not this authority the buildings and burrounding fence might 
have gone to ruin, and there would he no means of providing 
against these consequences. A majority of the original trustees, 
and all those living, entered into the agreement with the plain- 
tiff for the work as necessary to preserve the property fsom fur- 
ther injury-they do not oppose the charge as excessive in 
amount, or for work that could hare been dispensed with, and no 
reason is shown why the plaintiff should not be paid. But the 
order of sale is refused because, in the opinion of the Court, 
some of the cestui que trust should first be brought in to defend 
the common interest for all. 

We do not coimlr in this opinion, for, aside from the fact that 
the defendants occupy a t n  o-fold relation to the subject matter, 
being not only trustees but beneficiaries also under the deed, they 
are the proper persons, as legal o.wners in charge, to manage and 
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take care of the comn~ou prope&y, not onlj in its pre~ervation, 
but in its defence against unjust and unreasouable demands, from 
whatever source they may come. The authority and duty of 
doing so are iucident to the office and inseparable from it, and to 
this end the estate is put in trustees. When the trust is abused 
and they neglect or misappropriate the property, those interested 
may interpose to prevent the injury and enforce the execution of 
the trust, or even have the estate taken away and p u ~  in other 
hands. I n  such case, the loss consequent upon mimauagenient 
and uegligeuce tile trustees may also be required to make good. 
Miller v. Bingham, 1 Ired. Eq., 423; Freeman v. C'oooob, 6 Ired 
Eq., 373. 

So entirely are the interests of cestui yzce trust committed to 
the trustee5 for protection, and placed under their control, that 
it when the bar from the lapse of time operates agaimt the latter 
operates against the former as against other adversary claimants. 
Herndon v. Pratt, 6 Jones Eq., 327, and this eveu when the 
cestui que trust are iufants or married women. TKe/hom v. E'iv- 
ley, 7 Jones Lam, 225. 

W e  infer froiil the record that there i, an incorporation, from 
the use of the ~vord 6tockhoklers as descriptive of the numerour; 
persons for whose benefit the trust is created, but the fact is not 
so stated, nor would the fact make any difrerence in our couclu- 
sioms. The legal estate is vested in the tr~~stees and its full man- 
agement entrusted to them. I n  the performance of their duties 
thej  have contracted, as such, with the ylaintif to have the 
repairs made. The work has been doue, and he has judgment 
against them for his debt. The law gives him the lien and he 
has a right to have it enforced. 

There is error in the ruling, and this will be certified, for 
further proceedings in the court below. 

Error. Reversed. 
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1 J. A. SHEREILL 1 .  ADAM HAGAS. 

1 Statute of frauds-Contract-Consideration-Bideme. 

I 1. Where it is agreed bemeen the vendor and purchaser of a tract of land, that 

I the purchaser fihall have it surveyed at his expense, and if it shall be found to 
contain a s~naller number of acres than is called for by the deed that the ven- 

I dor shall refund a pro vatu part of the purchase money; Held, that such con- 
tract is founded on a sufficient consideration. and that it is not within the 
provisions of the statute of frauds. 

2. I n  such case parol evidence is admissible to establish the contract. 

(Findly v. Ray, 5 Jones, 125; Watkins v. Jam@, Ibid, 105; Brown I-. Ray. 10 Ired , 
72; Xanning v. Jones. Busb., 368; Tuidy v. Sazc?~derson, 9 Ired., 5 ;  Daught~y 
v. Boothe, 4 Jones, 87; Terry v. The Railroad, 91 N. C., 236, cited and approved). 

CIT-IL ACTIOK, tried before NacRcie, Judge, a id  a jury, at 
Spring Term, 1885, of CATAWBA Superior Court. 

There was a verdict and judgment fbr the plaintiiTaud the 
defendant appealed. 

Xessrs. Batchelor & Uevereu.~, for the plaintiff. 
Messrs. N. L. & George McCorkle, for the defendant. 

ASHE, J. This was a civil action for the surrender and cancel- 
lation of a note and for money paid. 

The plaintiff, i11 his complaint, alleged that he coutracted with 
the defendant for a tract of Ian3 lying in the county of Catawba, 
known as the "George Hooper place," at the price of two thou- 
sand dollars, one thousand of which was paid in cash, and the 
balance secured by two notes, the one payable on the first day of 
March, 1883, and the other ou the first day of January, 1884, 
each bearing interest at eight per cent. from the first of March, 
1883. That the defendant and his wife executed a deed for the 
land on the 29th day of December, 1882, and plaintiff paid the 
first of said notes about the time of its maturity, aud about the 
first of March, 1888, paid the sum of three hundred dollars, 
which was endorsed on the second note. 
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That, at and before the date of the said deed, the defendant 
expressly agreed with the plaintiff that in case said tract of land 
did not contaiii as much as three hundred and fifty acres, the 
defendant would make good the deficiency and refund to the 
plaintiff the amount of the deficiency, to-wit: $5.71# per acre 
for the number of acres between the number stated by defendant, 
which was three hundred and fifty acres, and the number that 
said tract actually contained. That he has had the land surveyed 
since the deed was delivered, and it was ascertained to contain 
only 298% acres. 

The plaintiff therefore prayed judgment 
(1) That the defendant surrender the second note above de- 

scribed to be cancelled; 
(2) For judgment for $91.21, the amount so overpaid, with 

interest thereon from the 1st of March, 1883, until paid; 
(3) For costs of action, and for such other relief as he may 

be entitled to in the premises. 
The defendant admitted the contract of sale as alleged by 

plaintiff, and that he and his wife executed the deed to the plain- 
tiff on the 29th of December, 1883, and that he did say to the 
plaintiff that, the land contained three hundred and fifty acres as 
he was informed by an old surveyor. 

H e  admitted that some time before the 21st of December he 
did agree to guarantee the number of acres to be 350 if plaintiff 
purchased the land, but the plaintiff did not accept the offer, and 
there was then no trade. H e  denied that there was any contract 
made before the 29th of December, 1883, or that he agreed to 
make up any deficiency on the number of acres less than 350 at 
the time of the trade. He stated that he had no knowledge or 
information sufficient to form a belief as to the plaintiff's allega- 
tion with regard to the quantity of acres ascertained by the sur- 
vey, and therefore held plaintiff to strict proof. 

The following issues were submitted to the jury: 
1. Did the defendant Hagan agree to pay or refund plaintiff 

$5.71 per acre for the difference between 350 acres and the num- 
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ber of acres actually contained in the land described in the plead- 
ings, in case said land did not contain as much as 350 acres? 

2. How many acres did the land contain? 

! 3. How much does defendant owe plaintiff, if anything? 
To all of which issues the defendant excepted. 
The plaintiff testified in his own behalf that at the time of 

I making the contract of sale, which was subbequently consunmated 
by the defendant and wife, the defendant stated that the land 
contained three hundred and fifty acres, but upon the plaintiff 
expressing a belief that the land did not contain so nlauy acres, 
told the defendant if he would have the land run out and it held 
out three hundred and fifty acres he wodd talk about the trade. 
Defendant replied, he would never pay a ceut for the survey- 
that there were three hundred and fifty acre. by actual survey, 
and that if he would take the land at the price, and have it run 
out at his own expense, whatever it lacked he would pay him in 
proportion, and at the time of executing the deed the defendant 
admitted that he had told M. 0. Sherrill that he had made plain- 
tiff a fooliqh proposition to make the land good for 360 acres and 
did not hold the plaiutifT bound for the excess if it run out more 
than 350 acres, and that the defendant admitted after the deed 
was executed that he did tell the plaintiff if the land did not 
run out 350 acres he would make it good in proportion. 

Plaintiff also offered the testimony of one L. A. Rudisill, that 
he heard the trade between the plaintiff and defendaut through- 
out, in front of Nc. Sherrill's ,..tore, and Hagan told the plaintiff 
he could have the Iaud for $2,000, and if it did not run out as 
much as 350 acres he would reduce the price in proportion. 

Plaintiff further offered the testimony of the county surveyor, 
who testified that he had surveyed the land and it contained only 
two hundred and ninety-eight and a-half acres. 

The defendant objected to all of the testimony offered by the 
plaintiff that it contradicted and added to the written contract as 
evidenced by the deed, and was, therefore, inadmissible. But 
the objection was overruled hj- the court, and the defendant 
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The defendant offered himself as a witness in his own behalf 
and testified that he did not agree to pay or refund, or be respon- 
sible to the plaintiff for any deficiency in the land, and that it 
was the express agreement and understanding between him and 
plaintiff that he bought the land by the plat which purported to 
contain 350 acres, and that he was not to he responsible for an j  
deficiency in the number of acres. H e  also offered the testimonv 
of several witnesses in confirmation of his testimony. 

I n  reply, the plaintiff offered as a witness Miles Sherrill, who 
testified that defendant t d d  him he had made a foolish trade with 
the plaintiff in that he agreed to make up the deficiency in a cer- 
tain number of acres without having plaintiff agree to pay for 
the excess over the number. 

The jury responded to the first issue, '(yes." 
To  the second issue, "2983 acres." 
To  the third issue, '( $294.06.') 
There was judgment upon the verdict in behalf of the plain- 

tiff, and defendznt appealed. 
The defendant contended, first, that the action could not be 

sustained because the complaint does not set forth facts sufficient 
to constitute a cause of actiou, and second, because, the contract 
being such as is required by law to be i n  writing, it, was error in 
the court to admit par01 evidence to establish the contract; and 
third, because the deed executed by the defendant to the plaintiff 
contained the contract of the parties, it was error in the court to 
admit pa rd  evidence to contradict, vary, or add to it. 

The first objection of the defendant is without force. 
The facts set forth in the complaint are sufficient to constitute 

a cause of action, if the agreement alleged was such as was not 
required by law to be put in writing. The defendants contended 
that it was a contract concerning an interest in land, and not being 
in mriting was void under the statute of frauds. 

The contract for the conveyance of the laud was put in writing 
as evideuced by the deed, which passed the title to the land to the 
defendant, unclogged by any condition or stipulation. But the 
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undertaking to make good the deficiency in the number of acres 
was a distinct and independent contract, and did not purport or 
stipulate to pass any interest in the land, aud, therefore, was not 
such an agreement as fa119 within the statute of frauds. I t  was 
a parol agreement and might be supported by parol evidence. I t  
was in substance an agreement, that if the plaintiff would, at his 
own expense, have the land surbeyed, and it should be ascertained 
to fall short of three hundred and fifty acres, the defendant would 
make good the deficiency, by deducting a proportionate amount of 
the price agreed to be paid for the land. I t  was a contract no 
more within the statute of frauds, than if  the defendant had 
agreed with the plaintiff that if he would have the lands 
of a stranger surveyed at his own expense, so as to ascertain 
the number of acres it contained he would pay him one hun- 
dred dollars. Most clearly such a contract need not be in writing, 
aud there is no doubt the plaintiff could maintaiu an action to 
recover the one hundred dollars, for i t  is a contract founded upon 
a sufficient consideration. So here, the defendant says to the plain- 
tiff, "do you have the laud surveyed at your expense, and if it 
falls short of three hundred and fifty in the number of acres, I 
will make good the deficieucy in proportion." The plaintiff did 
have i t  surveyed and it fell short 51+ acres. The trouble and 
expense of having the survey made was a sufficient consideration 
to support the defendant's promise. Trouble, loss or inconven- 
ieuce is a sufficient consideration to support a promise, and it is 
not necessary that the person making the promise should receive 
or expect to receive any benefit. E'iv~dly v. Ray, 5 Jones, 125; 
Watkins v. James, Ibid,  105 ; Brown v. Ray, 1 0  Ired., 72. 

But if there call be any doubt about this position, it was 
objected that the deed was the only legal evidence of the contract 
between the parties, and the evidence offered by the plaintiff and 
admitted by the court to establish the contract set out in the com- 
plain:, contradicted, added to, and varied the contract as evidenced 
by the deed. But the objectiou is not sustained. For  conceding 
it to be all one contract, the deed is evidence of one part of the 
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agreement, and the promise to make good the deficiency in  the 
number of acres is another part of the contract left in parol, so 
that the parol proof offered and admitted did not add to or con- 
tradict the deed. 

I n  Manning v. Jones, Busb., 368, where A made a parol con- 
tract to purchase of B a tract of land at  an agreed price, and B 
further agreed that he would put certain repairs on the premises 
before the 10th of Jannaly ensuing; afterwards, and before 
that day, B delivered to A the deed for the land, renewing the 
promise to make repairs; the repairs not being made, A brought 
ussumpsit to recover damages, and on the trial oEered to prove 
the agreement by a witness, when it was objected that the deed 
was the only legal evidence of the contract between the parties: 
I t  was held that the proof was admissible, the deed being an 
execution of one part of the agreement, the other haviug been 
left in parol; so that the proof offered was not to add to, alter or 
explain the deed. To  the same effect are Hone v. O'iWaUey, 1 
Mia., 387; Twidy v. Saunderson, 9 Ired., 5; Duughtry v. 
Boothe, 4 Jones, 87 ; Terry v. Railroad, 91 N. C., 236. 

I t  can make no difference whether the agreement to make good 
the deficiency constituted a part of the entire contract to convey 
the land or was an independent contract founded upon a suffi- 
cient consideration, i t  was competent to support it by parol evi- 
dence, and we are of the opinion there is no error. 

The judgment of the Superior Court is affirmed. 
No error. Affirmed. 
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DAIL & BRO. v. BREEMAZ. 

W. H. DAIL 6 BRO. et als 1. J O H Y  T. FREEMAS. 

R~ecution Sc(lr-Agricz~lt~~rcll Lien-Par01 Contract to Prwchtrse 
Lmzd-.Judgment Lien. 

1. A purchaser under execution sale takes all that belongs to thedebtor and noth- 
ing more. A greater estate or interest than the debtor owned cannot be con- 
veyed thereby. 

2. A sale b j  t,he sheriff relates to the date of the judgment so as to  defeat all 
coureyaiices aud iucumbmnce~ upon the land subsequently made, but it has 
no application to  the crops raised on the laud after the rendition of the judg- 
ment, but before the sale. 

3. Where an agricultural lieu is made by a vendee who has paid onlj- a portion of 
the purchase money, of wl~ich the vendor has notice but makes no objection, 
his assent to  the lien will be presumed. 

4. A parol contract for the purchase of land, is voidable, riot roid.  I n  such case, 
a veudee who is in possession is the tenant by sufferance of the vendor. 

5. So, 1%-here a tenant makes au agricultural lien, and afternards the land is sold 
under execution as the propert1 of the landlord; It is ha7d: that the onmer of 
the lien has a risht to the crop superior to  the purchaser at  execution sale. 

6'. A judgment creditor has neither j 7 t s  i n  re nor jus crd T e r n  in the judgment debt- 
o r ' ~  land, but only the right to  make his lien effectual by a sale uuder execu- 
tion. 

( D w i d s o n  v. J'wio! 3 Dev., 3 : Hoke v.  ITem?ei.son, I b i d ,  12 ; Honseslcy v. Hope,  4 
Jones, 481 ; TTFlibo;.;~ v. Si~?~ontwz,  88 N. C., 266; Pecrr~ull T-. X a y e i . ~ ,  64 11. C., 
549 ; B ~ ~ o t h w n  T. Ifiwtile, 10 Ired., 490, cited and approued). 

This was an action of claim and delivery for two bales of cot- 
ton, tried befhre XircRnc, Judge, altd a jury, at the July Special 
Term of GREESE Superior Court. 

On the trial the plaintiff offered evidence tending to show that 
one Charles Hart  contracted with Lewis Johllson in 1874 for the 
land upon which the two bale< of cotton in controver~y were 
raised in 1878. Johnson sold the land to Alexander Willian~s 
and turned over to llim the notes which Hart had given him for 
tlie land. He afterwards sold to TT. F. Williams. Hart  had a 
bond for title to be made when the notes mew paid. 

I n  March, 1878, Hart, ~ 7 h o  had been in possessioii of the land 
siuce his purchase from Johnson, gave to H. Dail $ Bro., in 



352 I N  THE S U P R E M E  COURT. 

consideratiou of advances agreed to be made by them, a lien upon 
all the crops he should make on the land where he then resided, 
and also a sin~ilar lien, of same date, upon like consideration, to 
McDowell, Pate & Co., two of which firm, W. H .  Dail and G. 
T. Dail, were members of the other firm of W.  H. Dail & Co. 
These liens had not beeu discharged, but were still in force, when 
the land mas sold by the sheriff' in August, 1878, as hereinafter 
stated. 

The defendant offered in evideuce several judgments; among 
others, a judgnleut in favor of Spivy against Williams, dated 16th 
day of January, 1874, upon which execution was issued and the 
land up011 which the cotton was raised was sold by the sheriff on 
the 25th day of August, 1878, and purchased by the'defendant 
J. H. Freeman. 

The defendant further offered evidel~ce tendiug to show that, 
after the sale, Hart  became his tenant and promised to pay him 
rent, and in the spring after the land was sold, Hart  came to 
John F. Freeman, who was a witness i'or the defendant, and said 
to him, "You told me whenever I got that cotton ready to let 
you know; there are two bales of cotton there, and several per- 
sons are after it. I f  you don't come to-day, some one else will 
get it." This was in the fall of the year, directly after the cot- 
ton was picked, and the fall after the land was sold and bo~ight 
by Freeman. That Charlea Hart  was then living on the place, 
and had uever paid Freemau anything, except the two bales of 
cotton. The plaintiff' then introduced Hart  as a wituess, who 
testified that he had never rented the land from Freeman nor told 
him to take the cotton. H e  further testified that he had can- 
celled the contract for the sale of the land before the execution 
sale, and had rented it from Williams ever since. 

The bond for title waq offered by the plaintiff to show that 
Hart  was in under a coutract of purchase of the laud, and not 
under a contract to pay rent. I t  was objected to by defendant, 
but admitted by the Court, and the defendant excepted. 

The defendant asked the followi~~g instructions: 
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1. I f  Charles Hart agreed to pay rent to J. T. Freeman as 
agent of J. H. Freenlan, the plaintiff is not entitled to recover, 
and the plaintiffs are not the owners thereof, and the defendant 
does not wrongfillly withhold possession. 

2. I f  Freeman got possession of the cotton with the consent 
of Charles Hart,  the defendant doe, not wrongfully withhold pos- 
se&n thereof, nor is the plaintiff the omuer thereof: 

3. I f  the defendant, as agent of J. H. Freeman, got pobsession 
of the cotton peaceably, the plaintiffs are not the owners thereof. 

All of which w r e  declined, and the defendant excepted. 
The defendant tendered the following issues : 
1. Did Charles Hart rent the land 011 which the cotton, which 

is the subject of controversy, was raised, from J. T. Freeman, as 
agent of J .  H. Freenmn? 

2. Did Charles Hart authorize the defendant to go and get the 
cotton, which is the subject of action? 

His  Honor declined to submit these issues to the jury, and 
the detmdant excepted. 

Then the following iqwes were silbmittecl : 
1. Are the plaintiffs the owners and entitled to the possession 

of' the two balea of cotton described in the complaint? 
2. Does defendant ~vrougfully withhold poisesiion of the same 

froni plaintiff? 
3. What is the present value of the cotton? 
The presiding Judge charged the jury, that the plaintiE5 hold 

two lnortgages on the crop of Charles Hart for the year 1878. 
This being so, the plaintiff; would be entitled to recover, unless 
the defendant can show a better right to hold the cotton which he 
adnlits to be in his possession. But the clefelldant says he holds 
the cotton as agent of J. H. Free~nan, who was the landlord of 
Charles Hart. I f  defendant does so hold it, he has the better 
right to it, as the landlord's lien is paramount. Defendant offers 
in evidence the sheriff's deed for the thirty acres of land, sold 
under execution, in the cabe of Spivey against W. F. Williams, 
to J. H. Freeman, and testifies that this is the same land that 

2 3 
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the cotton was raised on, and that Charles Hart agreed to pay 
rent and authorized him to get the two bales of cotton. I f  Hart 
was in possession of the land under a bond for title, which was 
defective and void, and it amounted only to a par01 contract for 
the purchase of the land, and had paid part of the purchase 
money, the ordinary relation of landlord and tenant did not exist 
between Hart and the owner of the land, and when the land was 
sold under execution, the same interest which the owner had was 
conveyed by the sale and the sheriff's deed. I f  Hart agreed to 
pay rent to Freeman before he mortgaged the crop to the plain- 
tiff; this would constitute the ordinary relation of landlord and 
tenant, and Freeman's lien for the rent would be paramount and 
the plaintiffs would not be entitled to recover. There is some 
question whether Hart did agree to pay rent to Freeman, and 
when he did so agree. 

The defendant excepted to all the foregoing. 
The jury responded in the affirmative to the first and second 

issues, and on the third issue assessed the plaintiff's damages at 
$73.80. 

There was judgment for the plaintiffs, and the defendant 
appealed. 

No counsel for the plaint,i&. 
Mr. W. C. Monroe, for the defendant. 

ASHE, J. (after stating the facts). There is no error in the 
ruling of His Honor in refusing the instruction asked by the 
plaintiff, nor in rejecting the issue tendered by him, for the rea- 
sou they were not such as were warranted by the pleadings or 
the facts of the case. Nor are we able to discover any error in 
the instruction given by His Honor to the jury, which cmld 
have operated to the prejudice of the defendant. 

The defendant claimed the land on which the two bales of 
cotton were raised in 1878, by a sheriff's deed made to him, by 
virtue of a sale of the land under an execution on the 30th of 
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August, 1878, issued by leave of the court upon a judgment 
rendered the 10th of January, 1874. The defendant then 
acquired the interest, whatever it was, of TT'. F. TVilliams, the 
defendant in the execution, and this would have given him the 
right to the rent of the land for that year accruing after the 
sale, or, at least, the right to recover for the use and occupation 
for that term, unless there was somethiilg done by the defendant 
in the execution previous to the sale which prevented his said 
rights from attaching. 

The purchaser under an execution takes all that belongs to the 
debtor and nothing more ; a greater estate or interebt than the 
debtor owned cannot be conveyed. Helmart on Zxeczctior~s, 
see. 360. 

Here, Hart was the vendee of Williams, the defendant in the 
execution, by a par01 contract of pnrchase-he had paid a part 
of the purchase money, and was put into possession of the land 
by Williams, and continued to hold possession by his consent to 
the time of the sale by the sheriff. H e  was only the tenant at 
sufferance of Williams, who had the right to deprive him of the 
possession at any time upon a reasonable notice. But he did not 
exercise the right, and until he should see proper to do so, Hart 
was rightfully in possession, and being so, he executed in March, 
1878, the two agricultural liens upon his crops to be raised on 
the land during the year 1878, which were duly registered, and 
thus gave notice to everybody. 

Williams the vendor, therefore, had notice, and not objecting, 
his assent to the lien given by Hart must be presumed. Hart 
then, so far as Williams was concerned, had the right to give the 
liens, and they conveyed a vested right to the plaintiffs in the 
crops to be made during the year 1878, as fully and effectually. 
as if they had been given by Williams himself; and if they 
had been given by him, would the purchaser of the land at 
the sale under execution divest the rights of the plaintiffs 
acquired by the agricultural liens? We are of the opinion, it 
would not. I t  is true where there is a judgment lien upon land, 
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a sale under execution issued upon such judgment will pass to 
the purchaser all the rights and interests of the defendant in the 
execution, and when he obtains the deed of the sheriff, it will 
relate to the rendition of the judgment, so as to defeat all con- 
veyances and incumbrances upon the land subsequently made. 
But this relation has no other effect, than to defeat such aliena- 
tions and incumbrances, made subsequent to the rendition of the 
judgment, upon the land itself. It has no application to the pro- 
ducts or profits of the land arising or accruing in the interval 
between the judgment and the sale. I f  that were so, the pur- 
chaser at an execution sale under a judgment several years old 
might receive the rents accruing during all that time; but the 
reason he cannot do so, is because the judgment lien on land 
constitutes no property or right in the land itself. A judgment 
creditor has no&s in re nor jus ad  rem in the defendant's land, but 
a mere right to make his general lien effectual by following up 
the steps of the law, and consummating his judgment by an exe- 
cution and sale of the land. Freemun on Judgments, see. 338, 
and Herman on Executions, see. 335. And the only effect of the 
relation of a sheriff's deed to the judgment is to preserve and 
make effectual the lien of the judgment under which the execn- 
tion sale was made. Freeman on Executions, see. 333. For any 
other purpose his deed only relates to the day of sale. It vests 
the title of the land in the purchaser only from the time of the 
sale. Davidaon v. Frew, 3 Dev., 3; Hoke v. Henderson, Ibid., 
12. And only such interest as the defendant in the execution has 
in the property levied upon and sold, whether real or persoaal, 
passes by the sheriff's sale. Homesley v. Hogue, 4 Jones, 481. 
Hence, although the purchaser, at execution sale, acquires the 
right to the rents accruing at and after the time of sale, by pur- 
chasing the reversion when the land is in possession of a lessee, 
if the defendant in the execution has no right to them at the 
time of sale, the purchaser acquires no right. Here, Williams 
had no right to the rents or crop, nor claim for use and occupa- 
tion, at the date of the lien or at the time of the sale. H e  had 
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no such interest as could be passed by the sale. Hart was his 
vendee, it is true, only by a parol contract; but it mas still a 
valid contract, unless Williams should see proper to make it 
void by setting up the statute of frauds. Until that should be 
done, Hart was in possession lawfully as vendee, and was his 
tenant at sufferance, and as such was entitled to the rents and pro- 
fits of the land. TVellborn v. ~Yimonton, 88 K. C., 266; Pea~sctll 
v. Xayers, 64 K. C., 549. I f  he was entitled to the rents, he 
was, of course, entitled to the crops, and consequently had the 
right to give a lien on them for advances to enable hiin to make 
them. 

I t  is held that a purchaser at an execution sale is not, as a gen- 
eral rule, entitled to the crops nor the fixtures on the land if the 
premises be in possession of a tenant. Such tenant has the right 
to gather the crops and remove the fixtures, but it is otherwise 
when the crop is raised by the defendant in the execution-Her- 
man on Execution, $347. But even in that case the principle 
applies only to the crops which have not been severed before the 
sale; when there has been a severance before the sale, the crops 
do not pass to the purchaser. This distinction is maintained in 
several decisiom of the Supreme Court of Pennsylvania. I n  
Xtambnuyh v. Ya,tes, 2 Rawle, 161, where grain growing had 
been sold under execution against the debtor, before the sale of 
the land upon a ve?L. ex. it was decided that severance was inipliecl, 
and that the grain did not pass with the land; a d  in &yew v. 
White, 1 Rawle, 353, a mortgagor assigned all his property for 

the benefit of his creditors, it was held that the growing grain 
passed to the assignees, and not to the purchaser at sheriff's sale 
of the land sold by virtue of the levari faciccs, because the asign- 
ment amounted to a severance. To the same efYect are Porche 
v. Bodin, 28 La. An., 761 ; Brothers v. H u d e ,  10 Ired., 
490. Upon the principle decided in these cases, the agricultural 
liens effected a severance of the crops and they did not pass to 
the purchaser, and this conclusion is stroug'ly supported by the 
evident policy of our Legislature to encourage agriculture, man- 
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ifested by suinerous enactments on the subject, notable among 
which are sections 1749 and 1799 of The Code. Under the pro- 
visions of these sections, if Hart  was the tenant of Williams at 
the time of the sale, the case presents a sonlewhat different aspect. 
It mill be noticed that there was a conflict of testimony as to 
whether Hart  ever attorned to Freeman, the purchaser at the exe- 
cution sale. Freeman offered evidence tending to show that he did, 
and the plaintiff on the other hand, offered the testimony of Hart, 
who denied that he ever became the tenant of Freeman, but tes- 
tified that he surrendered his contract of purchase before the sales 
and became the tenant of TViIlianiq the defendant in the execu- 
tion, and the jury have found the issues in fayor of the plaintiff; 
the inference is they found that Hart  was the tenant of Williams. 
I f  so, then section 1749 applies, which reads: " Where any 
lease for years of any land for farmiug, on which a rent is 
reserved shall determine during a current year of the tenancy, 
by the happening of ally uncertain event determining the estate 
of the lessor, the tenant, in lieu of emblements, shall c o i ~ t i ~ ~ u e  his 
occupation to the end of such current year, and shall then give 
up such possession to the succeeding owner of the land, and shall 
pay to such succeeding owner a part of the rent accrued since the 
last payment became due, proportionate to the part of the period 
of the payment elapsing after the termination of the estate of 
the lessor to the giving up such possession, and the tenant in such 
case shall be entitled to a reasonable compensation for the tillage 
and seed of any crops not gathered at the espiration of any cur- 
rentyear, from the person succeeding to the possession." I t  will 
be observed that this provision accords with the doctrine laid 
down in Herman on Executions, supm, that the purchaser would 
not be entitled to the crops but only to a portion of the rent. I f  
Hart, then, a t  the time of the sale, was the tenant of Williams, 
he had the right to hold possession to the end of the year, and 
Freeman would be entitled to the rents accruing only after the 
sale. But the provisions of this section must he construed in 
connectioil with and in subordinatiml to those of section 1799, 
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where it is provided that, " I f  any person shall make any advance, 
either in money or supplies, to ally person who is engaged in, or 
about to engage in the cultivatioi~ of the soil, the person so mak- 
ing such advance shall be entitled to a lien o~ the crops which 
map be made during the year, upoil the land in the cultivation 
of which the advances so made have beeu expended, in prefer- 
ence to (111 other liens ezixtiy or otherwise, to the extent of such 
adcnnces." 

This provision ~vould seem to override the purchaser's claim 
for rent after his purchase, and his right to rent after that time 
~voulcl be subject to the claim of him who held the liens. 

After a careful review of the wbject, our coachsion is there 
was no error in the ruling and judgment of the Superior Court, 
and the judgment of that court is therefore affirmed. 

S o  error. Affirnled. 

OLLEY SPARKS v. 8. B. SPARKS et als. 

1. h certiorari, in lieu of an appeal, will be granted when it appears that the 
appellant has been guilty of 110 neglect or delay in prosecuting his appeal. 
So, where it appeared that the appellant caused a statement of the case to be 
prepared and served on the appellee, who objected to it, and it w-as submitted 
to the Judge who tried the action, but he failed to settle it, whereupon the 
appellant prepared another case, which was also submitted to the Judge, who 
again failed to settle the case on appeal ; It mas held, that the appellant was 
entitled to a cei"tiorai.i. 

53. Where a eer.tiora~.i is gmnted, because no case on appeal has been prepared, the 
Supreme Court mill limit the t,ime witl~in which the case may be prepared and 
served by the appellant, and in case the parties do not agree, it will be settled 
as directed by section ,550 of The  Code. 

(Snaith v. Lyolz, 82 N. C., 2 ;  H a h z  v. Ruiljord, 87 N. C., 172 ; Suite? v. Brittle, 90 
N. C., 19 ; Xot t  v. Ramsay, 91 N. C.,  %9, cited and approved). 
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SPARES V .  SPARKS. 

PETITIOX for a certiorari filed by the defendant at February 
Term, 1884, of the Supreme Court. 

The facts appear in the opinion. 

Hessrs. Battle & Hordecai, for the plaintiff. 
Messrs. Reade, Busbee & Rzmbee a i d  Bntchdo~ & Dezweux, 

for the defendants. 

SMITH, C. J. This action institutcd by the plaintiff aguimt the 
defendant, her husband, to annul and hare declared void an a g ree- 
ment entered into between them, and certain deeds also executed in 
carrying its provi5ions into effect, terminated at  Fall Term, 1883, 
of the Superior Court of Yancey, in a judgment rendered upon 
issues found by the jury in favor of' the plaintiff: An appeal 
mas then entered, uotice whereof was waived, and a jwtified 
uudertaking giren for the sum fixed by the presiding judge. 
During the follo\ving week, under an agreement of counsel, the 
appellant's counsel prepared a statenleut of the case for the 
Supreme Court and submitted it to the co~~nsel  for the plaintiff, 
who refused to accept it, but entered no written excrptious thereto. 
The statemeut, with all the papers in the cause, then passed into 
the possession of the judge, by whom delivered doe5 not appear, 
and he carried them away, promising himself to make up the 
statement embodying the appellant's exception for the appellate 
court. The defendant had no inforu~ation that this had not been 
done, and that none of the original papers, necessaq in prepar i~g 
a transcript of the record proper, had been returned to the clerk's 
office, u11ti1 the session of the court in the spring following. 
Thereupon appellant's counsel prepared a second case which was 
not approved and accepted by the plaintiff's counsel, and it was 
agreed that it should be handed to the judge for him to revise 
and settle. This he failed to do, or to return the papers, and 
they were procured from him upon application of plaintiff'. coun- 
sel, near the close of the session, without any case or comment or 
explanation in regard to its absence, ?nd the appellant was thus 
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enabled to obtain a trailscript of the record proper, which lie 
caused to be filed in this court on the 28th day of April, 1884. 

These are the facts alleged in the verified petition of the 
defendant for the writ of cer*tiornri, to which there are no oppos- 
ing staterneutb. 

As5umiag them to be true, we do not >ee any indications of 
neglect or delay on the part of the defendant in prosecuting his 
appeal to induce us to withhold the remedy he seeks. While 
awaiting the settlement of the case by the judge to whom it was 
by common consent committed, he could not at once obtain the 
transcript without it by reason of the absence of the original 
papers in the cause, and in fact it mas sent up at  the term next 
after the trial in  accordance with the rule. Smith v. Lyon, 82 
N. C., 2 ;  Hahn. v. Guilford, 87 N. C., 172; Stbiter v. Brittle, 
90 K. C., 19. 

I t  was not the fault of the appellant that his completed tran- 
script was not here when the record proper came up. The reten- 
tion of the papers obstructed any onward movement in the cause 
to an early hearing. Mott v. Ramsay, 91 N. C., 249. 

So, too, the opposing counseI agree to d x n i t  the defendant's 
last prepared case to the judge who tried the cause, and to await 
and abide by what he may do. As the purpose to be attained by 
the issue of the writ is to supply the defect in the record by hav- 
ing the exceptions prepared and sent up, we shall pursue the 
conrse adopted in Mott v. Ramsay, supra, at the last term, under 
similar circun~stances, by limiting the time in which the defend- 
ant may draw up his statement and serve it on the plaintiff or 
her counsel to the first day of July next, and in case of disagree- 
ment the case m u ~ t  be settled under the dirrctions of The Code, 
see. 550. Wri t  allowed. 
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IJASIES 0.  MCCLAMROCH. 

DENTON IJAMES v. G .  C .  McCLAMROCH et als. 

Justice's J~ri~sdiction- Counter-claim -Evidence. 

1. The jurisdiction of the Superior Court in appeals from justices of the peace, 
is entirely derivative, and if the justice had no jurisdiction in the action as it 
was before him, the Superior Court can derive none by amendment. So where 
a counter-claim, filed to nu action brought before a justice, amounted tomore 
than $200, tbe &ant of juriudiction could not be cured by enteringa rernitlitur 
for the excess in the Superior Court. 

2. In  an action brought by an administrator on notes given by some of the dis- 
tributees for articles purchased at  the administrator's sale, the declarations 
of the administrator, at the time when the notes were given, that he would 
only be obliged to collect a portion of the notes, as the estate owed only a 
small amount of debt, are icadmissible. 

(Boyett v. 'C'aughan, 85 N. C., 363, cited and approved). 

This was a CIYII, ACTION begun before a justice of the peace 
and brought by appeal of defendants to the Superior Court, and 
tried before XacRae, Judge, at the Fall Term, 1884, of DAVIE 
Superior Court. 

The pleadings before the justice were oral. The plaintiff sued 
upon a bond, and the defendants pleaded payment and set off. In  
the Superior Court the pleadings were reduced to writing. The 
plaintiff' complained of the non-payment of a bond executed to 
him by the defendants, and the defendants pleaded payment of 
the bond, and a counter-claim, founded upon the alleged indebtecl- 
ness of the plaintiff to them for a balance due them by the 
plaintiff, for their distributive shares of the estate of James 
McClamroch, deceased, of whom plaintiff was administrator, 
and for a balance due on account of e sale of their land, 
which they had authorized the plaintiff, g p power of atttorney, 
to effect, for the purpose of paying the debts they owed the 
plaintiff for property purchased by them at a sale by him as 
administrator, and to pay off the out.;tanding debts of the estate. 
The matter was then referred by the presiding Judge at Fall 
Term 1881, to the clerk, to take an account of the administra- 



F E B R U A R Y  T E R M ,  1885. 363 

tion of the estate of James McClamroch, deceased, by D. Ijames, 
his administrator, and also to take and state an account of the 
moneys received and disbursed by said Ijames under the power 
of attorney referred to above. 

The clerk filed his report at Spring Term, 1883, and at said 
Term a motion was made to the court by the plaintiff's counsel, 
to strike out the order of reference and set aside the report of 
the referee, 011 the ground that the justice of the peace had no 
jurisdiction of the counter-claims set up in the answer of defen- 
dants. 

The Court made an order granting the motion, from which the 
defendants did not appeal. -4t the same time leave was granted 
the defendants to amend their answer, in pursuance of which the 
defendants filed an amended answer, in which they allege that 
the amount due them from the proceeds of the sale of the land, 
made by the plaintiff under the aforesaid power of attorney, was 
$206 and interest, which the defendants pleaded as a counter-claim 
to the plaintiff's action, and forgave and remitted to the plaintiff 
so much of the principal of said claim as is in excess of $200, 
together with the interest on the excess, and asked for judgment 
against the plaintiff for the same. 

The plaintiff replied to the plea of counter-claim that the jus- 
tice of the peace had no jurisdiction of the same, and that the 
counter-claim attempted to be set up was passed upon by the 
court at Spring Term, 1883, and judg~nent was rendered by the 
Court in this case to the effect that the justice of the peace had 
no jurisdiction of the said counter-claim, and the defendants are 
thereby estopped from setting up said counter-claim again. 

The defendants offered to prove, that when the note was given, 
the plaintiff stated that he, as administrator, mould require but 
little money; that there was a slnall balance of debts against the 
estate ; that he would, perhaps, call on them for a small amount 
of money to pay them, and the notes would then be delivered, and 
settlement made between the heirs to make them equal; that the 
plaintiff called on them and their brothers from time to time, 
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claiming that there were debts still due, and they made the pay- 
ments as endorsed on the notes ; that when the last payment of 
fifty dollars was made by L. N. McClamroch on July 7th, 1884, 
the plaintiff told defendant he needed some of the money, but 
very little of it-there would be no more paid to him, and that 
in about two weeks he mould get them all together for a settle- 
ment and distribution, and that a part of this money would be 
left to pay over to the children; that he failed to do this, and 
that the matter passed along, from time to time the matter being 
talked over, defendant trying to get a settlement, until this action 
was commenced. The Court refused to receive this evidence, 
and the defendant excepted. 

The plaintiff alleged that a full settlement of the estate of his 
intestate, and of the proceeds of the sale of the land, had been 
made between him and the defendants, and full receipts and 
acquittances given. 

This the defendants denied, and the following issue upon the 
point was submitted to the jury: 

"Was there a full settlement of the estate of James McClam- 
roch made by plaintiff with the defendants?" 

To which the jury responded, "No." 
When the case &me on to be tried, ou motion of the plaintiff's 

counsel, the Judge struck the counter-claim out of defeudants' 
answer, upon the grouud that it was over two hundred dollars 
and the justice had no jurisdiction of it, and only allowed evi- 
dence to be submitted to the jury on the issue of payment; to 
which defendants excepted. 

Mr. E. 1;. Gaither., for the plaintiff. 
Messrs. Coke & Williumon, for the defeudants. 

ASHE, J. (after stating the facts). There were only two excep- 
tions taken in the course of the trial, which are presented by the 
appeal for our review : 

1st. To the ruling of His Honor in excluding the evidence 
proposed to be introduced by the defendants in reference to the 
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conversation with the plaintiff in regard to the amount of the 
money due on the bond, which he would need in settling the 
debts of his intestate's estate. 

There is no possible view in which the evidence could hare 
been admissible. I t  was 110 evidence of a payment or release, 
or in aliy sense a discharge of the obligation-and if admitted 
it would have been immaterial and p&fectly harmless. 

The second exception was to the action of the Court in strik- 
ing the defence of counter-claim out of the defendants' answer. 

There was no error in that ruling. The pleadings before the 
justice mere oral. The defendants in that court pleaded set-off, 
but what they meant by such a plea, we had no means of forniing 
any knowledge until the case was carried by appeal to the Supe- 
rior Court, where the pleadings were set out in writing, and hp 
the written pleadings in that court, we are informed what the 
defendants meant by the plea of set-off before the justice. I t  
seems to have been in the contemplation of the defendants by 
their plea of set-off, to plead a counter-claim of money due to 
them by defendant as administrator of Ja?. McClamroch, deceased, 
for balance of distributive shares in said decedent's estate, and also 
for a balance of two h~uldred and six dollars due them on account 
of land belonging to them and some others, sold by him under a 
power of attorney given him by them for the purpose of raising 
money to pay the amount of their indebtedness to the estate of 
his intestate, for articles purchased at. the administrator's sale, 
and for other purposes. The consideration of the note in suit 
mas a part of the land so sold by the plaintiff. W e  are of opin- 
ion that there was no error in the ruling of His  Honor in strik- 
ing out of the defendants' answer the counter-claim set up by 
them in defence. The jurisdiction of the Superior Court in 
appeals from justice's courts, is entirely derivative. I f  the jus- 
tice in such cases has no jurisdiction of the action, the Superior 
Court can derive none by the appeal. Boyett v. 'Vnughan, 85 
N. C., 363. 
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It was there held : " I t  is the jurisdiction of the justice of 
the peace, which, on appeal, gives jurisdiction to the Superior 
Court; and of course, if the justice had uo jurirdiction, the 
Superior Court could have none, and therefore, by allowing a71 
amendment in fhe t~anscript which enlarges the cause of action 
beyond the jurisdiction of the justice, it must necessarily oust 
itself of jurisdiction." 

The principle here decided is, that the Superior Court could 
uot, by amendmeut, enlarge the cause of action beyond the lim- 
ited jurisdiction of a justice. That being so, the converse of the 
proposition must be true, that the Superior Court cannot, by 
amendment, lessen the cause of action so as to give jurisdiction to 
the justice when the cause of action was originally in excess of his 
jurisdiction. 

From the written pleading in the Superior Court, me must 
assume that the counter-claim set up by the defendants in the jus- 
tice's court was two hundred and six dollars, for that was the 
sum of the demand set up as a counter-claim in the first answer 
filed by them, and also in their amended answer filed by leave of 
the court, in which they attempted to escape the objection to the 
jurisdiction by filing a remittitur to all of their demand in excess 
of two hundred dollars. But, as His  Honor very correctly 
decided, the remittitur could not be made in that court GO as to 
give jurisdiction to the Superior Court over a matter of which 
the justice's court, from which the appeal was taken, had no juris- 
diction. 

There is no error. The judgment of the Superior Court is 
therefore affirmed. 

No error. Affirmed. 
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J. C .  BOWEN v. SOLOMON WHITAKER. 

Issues. 

I. The requirements of the statute in regard to submitting distinct issues in writ- 
ing to the jury is maudatory, and where it does not appear from the record 
what issues were submitted, but it isstated in general terms that all the issues 
were found in faror of the plaintiff, a nen trial will be granted. 

2 .  Cnder sec. 395 of The Code, if the issues are not prepared b j  the attorneys, it 
is the duty of the judge who tries the case to  do so. 

CIVIL ACTION, tried before Shipp, Judge, and a jury, at Fall  
Term, 1884, of HESDERSON Superior Court. 

I t  appears in the record that 110 distinct issues vere eliminated 
and submitted to the jury, but only "that the jury find all issues 
in favor of the plaintiff, and assess his damages at $250." 

There was a judgment for the plaintiff on this verdict, aud the 
defendant appealed. 

$fr. Armistead Jones, for the plaintiff. 
&I;-. James D. Osborne, for the defendant. 

MERRIRION, J. I t  must be obvious to every intelligent law- 
yer that it is of great importance that the issues of fact raised by 
the pleadings in an action at law shall be thoroughly and accu- 
rately tried. I t  is quite as manifest that this cannot be done 
unless the issues shall be presented distinctly and with precision. 
This is especially necessary where the issues are to be tried by a 
jury. Juries are generally con~posed of plain, sensible, intelli- 
gent men, unaccustomed to draw nice distinctions in the course of 
the investigation of facts, or to keep in their minds clear a d  
steady perceptions of issues stated to them orally. They need, 
and i t  is essential to place before their minds, the issues in such 
manner and s h a p  as that they can see them clearly and hold 
them strongly and steadily, while they hear, weigh, and apply the 
evidence, and until they render their verdict upon them. The 
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law contemplates that this shall be done, and it is essential to the 
intelligent administration of public justice. I t  is often-times a 
solemn pretence to submit to the ordinary jury issues of fact 
stated to them orall!, sometimes vaguely, by the presiding judge ! 

The verdict, iu such cases, is frequently not an intelligent, sat- 
isfactory finding of fact; it is but the merest conjecture as to the 
true state of the facts. The spirit of the law is, that every author- 
ized facility shall he afforded to reach the truth and justice, 
through the system of trial by jury. 

One of the chief virtues of the comi~~ou law method of pro- 
cedure was, that the pleadings necessarily presented the issue of 
fact clearly, distinctly and within so narrow a compass, as that 
the plain minds of jurors could lay hold of it at once with firm 
and intelligent grasp. 

This is not so under The Code method of procedure. This is 
more, though not altogether, like that which prevailed in courts 
of equity. The coustitutive facts are embodied in an orderly 
method in the complaint or other pleading, often-times present- 
ing a variety of isssues plainly perceivable, if the pleading is 
good, by the legal mind, but they 'equire to be drawn out hy, 
and put in simple, intelligible language and shape, to be submit- 
ted to the jury. When this is not done, the trial by jury must 
be shorn in a large degree of its usefulness and efficacy, a result 
not to be tolerated, inuch less encouraged by the courts, espe- 
cially in view of the present striagent statutory provisions in 
this respect, to which referenw will presently be made. 

The Code of Civil Procedure, as at first adopted in this State, 
provided for the trial of issues of fact by jury, but it did llot 
specify the particular manner of making them up and submit- 
ting them. (C  CY. P., $9219 to 240; Bat. Rev., ch. 17, pp. 192 
to 198). This gave rise at once to coufusion and much dissatis- 
faction in the practice of the law. This Court recognized the 
evil, and acting upon its authority to prescribe rules of practice 
for the Superior Courts, prescribed rules 111, IV and V, adopted 
at June Terni, 1871, and reported in 65 N. C., 705. These 
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rules directed how and at what time issues of fact should be 
drawn up. They were, however, construed to be only directory, 
unless strictly insisted upon in apt time. The result was, that 
in the hurry and carelessness of practice, that too much pre- 
vailed, they came to be much neglected, and, as a consequence, 
verdicts became unsatisfactory, and this Court very often fouud 
much difficulty in ascerteining from the records what had or had 
not been settled by the findings of the jury, especially where 
several issues of fact had been submitted. 

To cure this severely felt evil, it h& been provided by The 
Code, $395, that "The issueb arising upon the pleadings, mate- 
rial to be tried, shall he made up by the attorneys appearing in 
the action, and reduced to writing, or by the judge presiding, 
before or during the trial;" aud, further, by section 396, that 
"Issues shall be framed in concise and direct terms; and prolixity 
and confusion must be avoided by not having too many issues." 

I t  will be observed, that the language of these provisions is  
strong and n~andatory; they require that the issues of fact "shall 
be made up," and " shall be framed," &c. They are mandatory. 
The rule,. of this Court that preceded them were directory, and 
the cooiecluet~t evil to which we have adverted prevailed. The 
purpose of the btatute is to cure that evil and establish a b&ter 
prooedure in the respect referred to. There is, therefore, noth- 
ing left to coustruction. The statute must have iti full force and 
eflect. 

I t  follows, that the trial by jury of issues of fact in the action, 
not reduced to w r i t i ~ ~ g  substantially as required by the statute 
just cited, is irregular and f'z~tally defedve, if the party con]- 
plaining shall except to it on that account. The issues 111nat be 
framed aud reduced to rcriting. 

Now, applying what we have said to t h ~  case before u*, we are 
of opinion that the appellant is entitled to a venire de novo. It 
does not appear from the record what issues were submitted to 
the jury-it ia stated in general terms &at all the issues were 
found by the jury in favor of the plaihtiff. They $0 not appeap 

24 
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to have been framed or give11 any defiuite shape, and they were 
not reduced to writing at all. The requirement of the statute 
was wholly neglected. The case upon appeal states : 

"There were no iqsues prepared by the couusel on either side, 
and none oflered to the Court. When the counsel for the 
defendant conlmenced his address to the jury in reply to one of 
the plaintiff's counsel, he asked the Court if he (the Court) had 
prepared the iiisueq? The Court answered in the negative, and 
remarked that it was supposed to be the duty of coullsel to ten- 
der issues, and for the Court to settle them in case of dibagreement. 
That such was uaderstood to be the rule of practice." 

This cannot be treated as dispensing ~ i t h  a due observance of 
the statute. I t  was the duty of the Court to see that the trial 
proceeded according to its nlandatory requirements; haring 
authority, it should have required the counsel to frame the issues 
and reduce them to writing, or, for any cause, failing to do this, 
" the Judge presiding," should have done so "before or during 
the t:ial." I t  seems that the learned Judge who presided at the 
trial, did not note that the statute has superseded the rules of 
court, under which the practice prevailed as he stated it. That 
is not the present rule of practice. 

I t  is not sufficient to sap that the appellant did not propose 
proper issues, or that he must be taken to have waived them. I t  
does not appear that he did waive them-it certainly does not 
appear affirmatively that he did ,so-indeed it seems that he did 
not. But it appearing to the Court that the pleadings raised issues 
of fact that have not been tried according to law, the Court could 
not give judgment, certainly while the appellant was present 
ohjerting. I t  callnot be seen that a jury was enlpaneled and made 
a finding upon the evidence submitted to them; they must have 
rendered a verdict upon issues properly formed in ~vriting sub- 
mitted to them. This the statute requires, and this is essential 
to an intelligent apprehension of the merits of the case in the 
Superior Court, and as well upon appeal in this court. 
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The findings of the jury cannot be treated as a special verdict. 
They were not instructed to find such verdict, nor do they pur- 
port to have done so, nor are the facts found; the finding was 
general, and the record fails to show what was found, with any 
degree of certainty. 

There is error, for which there must be a venire de noco. To 
that end let this opinion be certified to the Superior Court accord- 
ing to law. 

T'enire de A702;0. 

Bond- Cowection of Writ ten Undertaking - U n d e ~ t a k i n ~ q  a n  
Appeal  to stay Execution. 

1. I n  order to  correct a written contract, it  must be alleged and proved, that there 
was either a mutual mistake in regard to  a material fact, or that there was a 
mistake on the one part, and some fraudulent act on the other, n herebj he 
was misled. 

2. I n  an action on a bondgi~en  tostay execution on an appeal from ajustice's judg- 
ment, it is not necessary to allege that the plaintiff had sustained damage on 
account of the appeal. 

3. Where the condition of the bond to stay such execution was, that if judgment be 
rendered against the appellant and execution thereon be returned unsatisfied 
in whole or in part, the sureties mill pay the amount unsatisfied, together with 
all costs and damages ; Held, sufficient under the statute. 

4. Before the Act of 1879, ch. 68, (The  Code, s884), a civil action, and not a sum- 
mary proceeding in the cause, was the proper remedy against the sureties to 
an undertaking to stay execution on an appeal from the judgment of a justice 
of the peace. 

(Crow& v. Langdcn, 3 Ired. Eq., 476; Capehurl v. Mhoon, 5 Jones' Eq., 178 ; 
W i Z s o ~  v. The Laad Co., 77 N .  C., 445 ; Walker v. Williams, 88 N. C., 7 ; Robe- 
son v. Lewis, 73 N .  C., 107 ; Brown v. Brittain, 84 N: C., 552, cited and approred. 
Burnett v. Nicholson, 8ti N. C., 728, di&inguished and approved). 
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CIVIL ACTION begun before a justice of the peace and heard 
on appeal before Sl~i1yp, Judge, and a jury, at Fall Term, 1884, 
of HENDERSON Superior Court. 

There was a verdict and judgment for the plaintiff, and the 
defendant appealed. 

Mr. Armistead Jones, for the plaintiff. 
iMessrs. Battle & Mordecai, for the defendant. 

MERRIMOS, J. On the 9th day of April, 1875, the plaintiff 
obtained a judgment, before a justice of the peace of the county 
of Henderson, against George W. McMinn for the sum of $200, 
with interest on that sum from that date. From that judgment, 
the defendant therein appealed to the Superior Court of that 
county, and desiring to stay the txecution of the judgment, he 
executed a bond for the sum of $200, dated the 10th clay of 
April, 1875, payable to the plaintiff; the present defendant sign- 
ing the same as surety thereto. The condition of this bond 
recited the judgment and the appeal, and provided that if the 
appellant therein mentioned should "abide the decision or o ~ d m  
of the said court, and pay all costs and damages that may be sus- 
tained in said action, then this obligation to be void, otherwise to 
remain in full force of law." The justice of the peace endorsed 
his qpproval upon this bond. 

I n  the Superior Court, at the Fa11 Term, 1875, thereof, the 
1 1nu plaintiff obtained judgment against the said George W. McW 

for $200, with interet thereon from the 9th day of April, 1875, 
and for costs. Thereafkr, on the 21st day of February, 1876, 
an execution was duly issued upon this judgment, directed to 
the sheriff of that county, and the same was returned into court 
unsatisfied, because the defendant therein had not property out of 
which to levy the mvney in it specified. 

Ahrwards, the plaintiff brought his action, upon the bond to 
stay the executiou above mentioned, against the present defendant, 
before a justice of the peace of said county, and obtained judg- 
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ment for the sum of $200, with interest on that sum from the 
3d day of June, 1876, and for costs, and the defendant therein 
appealed to the Superior Court. 

On the trial in that court, the defendant offered evidence to 
show that at the time he signed the bond, he inquired of the justice 
of the peace who took it, what was its legal purport and effect, 
and to what extent he would be liable upou it, and that he was 
informed in reply, that it was only to secure costs, and that he 
would not, in any event, be bouud for more thau $20, and that 
he signed it upon the assurance from the justice of the peace, that 
he could only be bound for the costs of the appeal; that he 
signed without reading it, relying upon what was told him, and 
that the principal in the bond mas inbolvent at, before and after 
the time he signed it. 

The defendant moved to dismibs the action upon the ground 
that the complaint did not state a cause of action, in that it failed 
to aver that the plaintiff sustained damage by reasou of the 
appeal. 

H e  further insisted, that the bond was not an appeal bond 
within the statute applying in such cases; that it was, at most, but 
a common law bond and, according to its terms and legal effect, he 
mas only liable for such damages as the plaintiff might be able to 
show that he had sustained by reason of the appeal. 

H e  further contended, that the action must be dismissed upon 
the ground that if the plaintiff had any remedy, it must be sought 
in the action in which the bold was given. The court refused 
to sustain the several points of objection thus raised by the 
defendant, and he excepted. The jury rendered a verdict for the 
plaintiff; there was judgment in his favor, and the defendant 
appealed to this court. 

W e  think that the court was warranted in overruling all the 
objections raised by the defendant to the plaintiff's right to 
recover. 

1. I t  was not alleged that the plaintiff, by any fraudulent 
means, or, indeed, ineaiiy way, iuduced the defeudant to sign the 
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b o d  sued upon. S o r  was it alleged that it mas executed by the 
mutual mistake of the plaintiff and defendant. I f  the latter 
chose to ask and take the advice of the justice of the peace, and 
wab misled by it, and failed to read the bond before he signed 
it, this JTas not the fault of the plaintiff, and he ought not to 
suffer on that account. I t  was the misfortune of the defendant 
to be ill-advised. His  mistake as to the legal effect of his act, 
cannot deprive the plaintiff of his right; he is presumed to have 
known it, and in cases like this, must be bound by it. Ignomn- 
tia juris non ezcustrt. 

This case is uot like, but verr different from that of B u m ~ t t  
v. A7icholson, 86 P\T. C., 728, relied upon by defendant's counsel 
in the argument. I n  that cahe, the plaintiff in thi.: Court moved 
for j d g m e n t  against the surety to the untlertaking given for the 
stay of the execntion of the judgment pending the appeal. The 
defendant resisted the motion, "upon the ground that it was the 
intention of the payties who si,yned the udertnking and those who 
took it, only to secure to the plaintiff the costs of the appeal, and 
the failure thus to limit their liability, in terms, was owing to a 
mistake or inadvertence of the gentleman who prepared the 
instrument for the signatures." 

Affidavits were offered in that ca+e tending to show the mutual 
mistake of the parties as to the pwpose of the undertaking, and 
that there rvas a mistake on the part of the draughtsman. I t  mas 
contended that the plaintiff was a party to the mistake as well 
as the defendant, and the latter sought, in a summary may, to 
obtain equitable relief because of mutual mistake. 

I n  this case, as we have said, it wai not alleged or hinted that 
the plaintif nnlisled the defendant, or mistook the nature and 
purpose of the bond; the defendant was badly advised by some 
person, whose advice he sought and actcd upon, and that mas all. 

I n  a case like this, in order to entitle the defendant to equita- 
ble relief, he must allege and prove a mistake of material facts 
on his part, and that of the plaintiff as well, or mistake on his 
part, and some fraudulent practice or act on the part of the 
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plaintiff, whereby he was niiJec1. Cvowder v. Lungdon, 3 Ired. 
Eq., 476 ; Capehart v. Xhoon, 5 Joues Eq., 178 ; Wilson v, 
Land Co., 77 N. C., 4-15. 

2. I t  was not necessary to allege in the a,mplaiat, that the 
plaintiif' had sustained damage by reasou of the appeal, because the 
boiicl required to stay the execution of the judgment was not 
giveu or required fbr the purpo-e of indei~znifj-ing the plaintiff 
siniplp againbt damage resulting from tlie appeal, but for the pur- 
pose of haviug tlie surety to the bond pay the judgrnent and 
costs that might be recovered in the appellate court against the 
appellant if he $ailed to pay the mile, or such part as he should 
hi1 to pap. The statute in f'orc~ at the time the bond was 
given, (Rat. Rec., ch. 63, 563), required, that such bond h u l d  be 
"to the eRect that if the judgment be reidered agaiust the appel- 
lant, a i d  execntion thcreou be returned m~oatisfied in whole or in 
part, the iureties will yay the anroznnt uuqatisfied, together mith 
all costs awarded against the appellant." This statute ha& been 
chauged, but uot in a respect affecting the bond in this case. 
(The Code, $884). I t  is never aeces*ary, indeed, it is improper, 
to put inlnlaterial allegations in the complaint. 

:3. The bold sued upon is substantially such a one as was 
required by the statute. (Bat. Rec., ch. 63, $561, 62, 63; The 
Code, $$882, 883, 884). Obriousl y it vas  given for the purpose 
of staying the execntion of the payment, and it must be inter- 
preted in the light of such purpose. The body of it is regular 
and formal. The conclition, honever, is iaformal, in that it does 
not provide in terms, "that if the juclginel~t be rendered against the 
appellant and executiou thereon be returned unsatisfied, in whole 
or in part, the sureties d l  pay the amount unsatisfied, together 
mith all costs awarded agailizt the appellant." Upon principle, 
a literal coliipliance with this provisiou woulcl not Be necessary- 
a substantial compliance ~i-ould be sufficient, but the statute h e l f  
provides that the conclition shall be to that "effect." The t e r m  
of the coudition are, that if the appellant shall "abide the clecis- 
ion or order of said court, and pay all costs and damages that 
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may be sustained in said action," &c. How ('abide the decision 
or order of said court ?" Plainly, bp complying with its require- 
ments of him, the main one being that he should pap the sum of 
money specified in it to the plaintiff. "To  abide by a judg- 
nlent" implies, not simply to submit yassirely to it, but as well 
to comply with its terms and requirements. 'Fhe meaning of the 
parties to the bond in question, in view of its purpose, is mani- 
fest. TYc~lker v. Williams, 58 X. c., 7. 

4. I t  was certainly coil~petent to bring an actios~ upon a bond 
like this at the time this action was brought. lnde&d, it seems 
to h a ~ e  been deenled necesary to do so; it was questioned 
whether a summary judgment might be granted against the 
surety to a bond like this, in the action in which it war given. 
Robeson v. Lewis, 73 N. C., 107 ; B702cn V. Brittain. 84 K. 
C., 552. The statute (Acts 1879, ch. 68; The Code, $884) now 
pro~ides  that judgment may be girea against the surety in the 
actiou in which the bond to stay the execution of the judgn~ent 
was given, and this has been construed to Le an additional 
remedy. 

No error. Affirmed. 

COATES BB09. v,  JOHN WILKES. 

Xuppleme&,l ~)roceedings-Jt~rixdiction of the Xupreme Court- 
Questions of fcrct-Receivevs- Witness-Production of books. 

1. Supplemental proceedings are subfitituted in the present s j  stem of procedwe 
for the method of granting relief ill equity in the former system, in favor of a 
judgment-cred~tor after the remedy at  law by ext~cut~ou had teen exhausted. 
They are incidental to the original action, and to accomplish their purpose ~f 
reaching the judgment-d@tor's propertj of every kind that cannot for any 
cause be reached by execution, injunctions may be granted and recehers 
appointed in them as occasion may require. 
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2. The appointment of a receiver in these proceedings does not rest solely in the 
discretion of the  judge, and his action in appointing or refusing to  appoint is 
subjectto review by the Supreme Courl. 

3. It is uot necessary in order to  warrant the appointment of a receiver in such 
proceediuqs that i t  should appear with perfect certainty that the debtor has 
property which ought to be applied to  the payment of the judgment. I t  is 
sufficient if there is reasonable qrouud to  believe that he has such property. 

4. The general principles of lau applicable to  r e c e i ~ - e r ~  apply to  those appointed 
in supplemental proceed~ngs. I t  is the duty of such receiver to  take posses- 
sion of the property of the debtor at  once, and to bring actions torecover any 
property helouging to him which may be in the hands of third persons. 

5. The motion for such receiver may be made before the judge, pending an appeal 
to h ~ m  from the ruling of the clerk upon other questions. 

6. I n  applications for receivers and injunctions in supplemental proceediog~, the 
Supreme Court ail1 examine the evidence and pass upon the facts. 

7. In  actions purely epcitable, the Supreme Cour: has jurisdiction to  pass on the 
questions of jhct as distinguished from the issues of fact, where the eviclence on 
w h ~ c h  the judge below acted accompanies the record nurl can be cxamined 
by the appellate court. 

8. I n  supplemental proceedings the evidence should all be taken down in writing. 

9. Where the judgment-debtor is examined, the creditor does not make him his 
witneas, but may cross-examine and contrad~ct  him. The p r o ~ ~ s i o n  in The 
Code. allowing the examination of parties to  actions, takes the place of the 
bill for discovery in the folmcr sgstem of procedure. 

10. \Vhere the examination of the debtor show:: that h ~ s  books of account contain 
evidence material to the investigation he should be required to  produce them. 

( H m t y  v. Simpson, 77 N. C., 69; Rand v. Rand,  78 N .  C., 12; Hinsclnle r. Sinclair, 
83 N. C., 338; Gillis T. &furtin, 2 D ~ T .  Eq., 470; Graham T. Skinner, 4 Jones Eq., 
94; Jones v. Boyd, 80 N. C., 258; Yotcny v. Rollins, 90 S. C., 12.5; Worthy  v. 
Shields, Ibid.,  192; Twitty 1 .  Logan, 80 N .  C., 69; Railroad Co. v. W7il.lilson, 81 N 
C., 223; Leuenson v .  Elson, 88 h. C., 182; Hanna v. Hunnn, 89 N. C.,  68: Justice 
v. The Bank,  83 N. C., 8; XcLeod r. Bullnrd, 84 X. C., 615; Comntissionws r. 
Lenbly, 85 S.  C., 379, cited and approved). 

MOTIO-U for a receiver, in supplemental proceedings, heard 
before Gmves, Judge, at Chambers in RORAR- county. 

His  Honor refused the motion, and the plaintiff appealed. 

Mr. B, C. Potts, for the plaintiffs. 
Xr .  J. S. Henderson, for the defendant. 

MERRIRIO~, J. The plaintiff obtained judgment at Spring 
Term of 1874, of the Superior Court of Rowan county, against 
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the defendant for the sun1 of $31,187.1 7 and costs. The defen- 
dant then, a d  ever since that time, has resided in the county of 
Mecklenbnrg. The judgment mentioned was docketed in the 
Superior Court of the latter county, on the 9th day of Septem- 
ber, 1874. Executious against the property of the defendant, 
repeatedly issued upon this judgment from the Superior Court of 
Rowan county, directed and delivered to the sheriff of Mecklen- 
burg county, and the last one was so issued and delivered on 
the 21st day of August, 1880. These executions were each succes- 
sively returned by the sheriff, wholly unsatisfied. 

Afterwards, on the 21st day of April, 1883, the plaintiff9 
begun their proceeding, bupplementary to the execution upon the 
judgment mentioned, in the Superior Court of Roman county 
against the defendant. 

On that day, an order waa eutered by the court (the clerk), 
requiring the defendant to appear therein and answer concerning 
his property as required by law, and he mas forbidden to trans- 
fer or make any other disposition of his property not exempt 
from execution, until the further order of the court. 

Afterwards, on the 8th day of May, 1883, the defendant was 
examined in pursuance of that order at length before the court, 
in reapect to his property. Upon such examination, the plaintiff 
moved that the defendant be required to produce the books of 
account and record of business, that the defendant alleged 
belonged to Nrs. Jane Wilkes, his wife, to the end the same 
might be examined and used as evidence in such proceeding. 
The court (the clerk), refused to grant this motion of the plaintiff. 
From the order denying the same, the plaintiff appealed to the 
judge. 

*4fterwards, on the 21st day of January, 1884, upon notice to 
the defendant, the plaintiff:., moved before the judge in the same 
proceeding that a receiver be appointed in that behalf; and, at  
the same time, the judge heard the appeal mentioned above. 

The plaintiffs supported their motion for a receiver by the testi- 
lnony of the defendant taken as stated above, and the depositions 
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of other persons, all of which are sent up as part of the case set- 
tled upon appeal for this court. 

The judge found the facts of the matter so before him, denied 
the motion for a receiver, and affirmed the order of the court 
(the clerk), denying the plaintifi' motion that the defendant be 
required to produce the books mentioned. The plaintiffs excepted, 
and appealed to this court. 

The defendant's counsel raised numerous objectious to the 
application of the plaintiffs for a receiver. Among other things 
he insisted here, first, that the findings of the facts by the judge 
below is conclusive, and this court has no authority to review the 
same, add secondly, that if this is not true, then, such findings 
are correct and fully warranted by the evidence. 

We think it very clear, that these objechons cannot be sustained. 
The proceedings supplementary to the execution in an action, 

as allowed and provided for by The Cbde, sees. 488-500, are 
mainly, if not altogether equitable in their nature. While, per- 
haps, they go beyond in some respects, they are in large part a 
substitute for, and take the place of, the methods of granting 
relief in equity in faror of a judgment creditor as against his 
judgment debtor, after he had exhausted his remedy at law by 
the ordinary process of execution, as these prevailed before the 
present Code System of procedure was adopted. Hcdy v. Si~np- 
son, 77 N. C., 69 ; Rand v. Rand, 78 N. C., 12 ; Hinsdale v. 
~9inclair, 83 N. C., 338; Hiyh on Rec., 401. 

I n  the order of procedure, such supplementary proceedings are 
incident to the action; they extend and enlarge its scope for the 
purpose of reaching the judgment debtor's property of every 
kind subject to the payment of his debts, that cannot, for any 
cause, be successfully reached by the ordinary process of execu- 
tion, a d  subjectii~g the same, or so much thereof as may be nec- 
essary, to the payment of the judgment. 

I n  effectuating this purpose, it very frequently becomes neces- 
sary to grant relief by injunction and the appointment of a 
receiver, as in other cases. Indeed, a receiver is appointed almost 
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as of course, where it appears thai the judgment debtor has, or 
probably has, property that ought to be so subjected to the satis- 
faction of the judgment, after the return of the execution unsat- 
isfied. The receivership operates and reaches out in every direc- 
tion as an equitable execution, and it is the bu411esq of the 
receiver, under the superintendence of the Court, to make it 
effectual by all proper means. 

If  it appear that the debtor has fund. or propert) in his own 
hands, the Court may, by proper ordel, apply the same to the 
judgment; but if the title to the property alleged or claimed to 
be that of the debtor, be in dispute, or it be disposed of by the 
debtor, in fraud of creditors, in huch r a y  as that it cannot be 
promptly reached by execution or the order of the Court, then a 
receiver may be appointed at once. -Slid it is not eshential to 
such appointment, that it shall actuaily appear that the debtor 
has property; if it appear with reasonable certainty, or that it is 
probable that he has property that ought ro be subjected to the 
payment of the judgment, a receiver ma)- be appointed. Blood- 
good v. Clark, 4 Paige, 574; Osborne v. Myel*, 2 Id., 3-12; 2 
Whit. PY., 697; Htyh on Rec., 400, et sep., a i d  notes. 

I t  is an important part of the duties of the receiver to trike pos- 
session and get control of the property of the judgnieut debtor, 
whether i11 possession or actior, as soon a i  practicable, and to 
bring all actions necessary to secure and recover snch property as 
may be in the hands of third parties, h o ~ ~ e v e r  they may hold 
and claim the same, and particularly to recover property conveyed 
to third parties fraudalently as to creditors. 

The general principles of l a ~ r  applicable to receivers, apply as 
to them in the case of supplementary proceedings; and The Code, 
$494, specially authoriaes their appointment in such case., ancl 
$497 provides thac if it appear that a per.jon or corporation 
alleged to have property of the judgment debtor, or indebted to 
him, claims an interest i ~ i  the property or denies rhe debt, ~ u c h  
interest or debt shall be recoverable only iil an action againit 
such person or corporation by the receiver, and the Court is 
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authorized to prevent any transfer or other disposition of such 
property, until sufficient opportunity shall be afforded the receiver 
to bring the action and prosecute the same to judgment and exe- 
cution. 

The jitdgment debtor cannot complain at the wppointnlent of a 
receiver. I f  he has property subject to the pap len t  of his debt, 
i t  ought to be applied to it ; if he has not such property, this fact 
ought to appear, with reasonable certainty, to the satisfaction of 
the creditor. The receiver proceeds to do this, not at  the peril of 
the debtor, but at his own peril, as to costs, if he fails in his 
action. The purpose of the law in such proceedings, is to afford 
the largest and most thorough means of scrutiny, legal and equi- 
table in their character, in reaching such property as the debtor 
has, that ought justly to go to the discharge of the debt his cred- 
itor has against him. 

I t  thus appears that supplenlentarg proceedings are incident to 
the action, equitable in their nature, and that an injuuction may 
be granted and a receiver may be appointed as occasion may 
require. 

T h k  Court. has no authority to review, change, or modify in 
ally respect, the findings of fact by the Court below, in matters 
purely legal in their nature. But, while the Legislature has not 
undertaken to provide how the facts in actions and matters purely 
equitable in t+heir nature shall be ascertained, otherwise than as 
in actions where the matter in litigatiau is purely legal in its 
mture, it is settJed, that in equitable matters wherein the evidence 
is and must be written in the form of affidavrts, or depositions, 
or is documentary, and the murt below finds the facts, this Court 
has authority, and it is its duty in a proper case, upon appeal, ta 
consider the evidence before that court, review its findings of 
fact, and sustain, reverse or modify them. I t  has nuifornzly done 
m ~oirrce the amendment of the Clonstitution;iu 1877 (Art. 4, $8)  
in respect to applications for injunctions, receivers, and like 
applications wholly equitable in their nature, wherein questions 
of fact, as distbguished from issues of fact, have beell passed 
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upon by the Superior Court. I n  such applicatiollb all the evi- 
dence before the court must, upon appeal, be seut to t l G  Court, 
and here considered. I n  such cases this Court takes cognizance 
of and reviews the evidence, and finds the facts, just as it did 
in equity cases before the present Constitution and The Code 
method of procedure were adopted. Gillis v. Xcwt in ,  2 Dev. 
Eq., 4'70; G ~ ~ h a n z  T. Xkimer., 4 Jo. Eq., 94;  Jones v. Boyd, 
80 S. C., 258; Young v. Rollins, 90 S. C., 125; TVo~thy v. 
Xhields, Id.  192. 

But this Court cannot review the evidence and i idiugs  of fact 
in cases purely equitable, where issues of fact are tried ; because 
such issues, under existing laws, are tried by a jury, just as in 
cases at law, and, besides, no method has been devized or pro- 
vided by the Legislature, under the present Constitutiou, for tak- 
ing the evidence in such ca5es, in such shape as that it could be 
sent to this Court to be comidered, if it were competent for it to 
do so. I t  is not essential that questions of fact shall be tried by 
a jury; the evidence ~ubmitted to the court upon such questions 
is generally, aud ought to be, in the shape of affidavits, deposi- 
tions and documentary-such as can, upon appeal, be easily sent 
to this Court. And it is only in matters purely equitable, where 
such evidence is received, that this Court can consider the evi- 
dence a i d  review the findings of fact by the Court bclo~r. 

I t  has been suggested, that The Code, $491, provides that 
"witnesses niay be required to appear and testify on any uro- 
ceedings under this chapter, (that in respect to supplemeutary 
proceedings), in the same manner as upon the t,ial of an issue," 
and therefore, each witness examined must t~htify ore tewus, just 
as witnesses do on the trial of an isme of fact by a jury, so that 
the evidence could not he taken down in writiug and sent tn this 
court for review, upon appeal from an order gan t iug  or denying a 
motion for an injunction or a receiver in such proceedings, as in 
like applications in other proceedings and actions. 

This is not a proper interpretation of the section quoted. I t  
has reference to the manner of compelling witness to appear 
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before the clerk, a referee, or the Judge, and testifj-, as by sub- 
pann or attachment, and not to the manner of taking, applying 
and preserving the evidence. The witness may be "required," 
that is, compelled, to appear and testify-his testimony may be 
received, taken down, as the aspect, or circunlstances of the pro- 

1 ceedings and the general pri~~ciples of law applicable may 
require. I n  mauy-nlost-respects, in such proceedings, the 

I evidence must in the nature of the matter, be taken down in writ- 
ing, as -cvllen i7 is taken by the clerk or a referee, to the end the 
Judge may, in contingencies prorided for, ex:amine, review and 
paqs upon it. As for example, in the next section after that 
quoted, it is provided that if the exanlination of witnesses be 
taken by a referee, he shall certify it to the court and Judge. 

We can see no reason why the application for a receiver, or an 
injunction in such proceedings, shall not stand upon the same 
footing as to the power of thi- Court tt! review the facts u ~ o n  
appeal, as the like application in other cases. Indeed, in the same 
chapter, in respect to the same subject, The Code, $494, provides 
that, (( The court or Judge having jurisdiction over the appoint- 
ment of receivers, may also by order, in like mannei* and with 
like authority, appoint a receiver in proceedings under this chap- 
ter, of the property of the judgment debtor, whether subject or 
not to be sold under execution, except the homestead and personal 
property exemption." This plainly nleani, that the application 
for a receiver shall be made in like manner as in other cases-that 
is, the motion shall be supported by affidavits and other mritteu 
or documentary evidence. And it is likewise provided, in the 
chapter of The Code (sec. 379), prescribing the powers of thecourts 
to appoint receiver- generally, that the Court may appoint them 
in cases, " where an execution has been returned unsatisfied, and 
the judgment debtor refi~ses to apply his property in satisfaction 
of the judgment." This has reference to supplementary pro- 
ceedings and cases like that now under consideration. I t  seems 
to us, therefore, that the a p p o i ~ m e n t  of a receiver in such pro- 
ceedings stands upon the same footing, and is subject to the mule 
appellate jurisdiction as like appointments in other cases. 
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I n  this case, the plaintiff applied for a receiver as allowed by 
l 'he Code, $494. The evidence submitted to the Judge in sup- 
port of the motion consisted of the examination of the defendant, 
(the questions a l ~ d  answers thereto being necessarily reduced to 
writing), and the depsitions of two other witnesses.. The Judge 
considered the evidence, found the facts and denied the motion. 
All the facts before him have been sent up with the appeal, and 
we have them before us just as the Judge below had them betbre 
him. The motion before him was equitable, and incidental and 
collateral in its nature, and raised a question of fact in the supple- 
mentary proceedings, just as if the motion had been made in any 
other stage of the action, before final judgment, in which it might 
be pertinent to apply for a receiver. 

This Court may, therefore, consider the evidence, review the 
findingq of fact by the Judge, ancl sustain, reverse or modify 

Upon a carefill examiuation and consideration of the evidence, 
we cannot concur in the findings of the facts by the J~idge. We 
think there was evidence tending strongly to show a disposition 
by the defendant of his property, fraudulent as to his creditors. 

I t  was not necessary, indeed, not proper, under the cireunl- 
stances of this case, for the Court to fiud conclusively, whether or 
not the defendant had certainly made a disposition of his prop- 
erty, frandulent as to his creditors. I f  there *mas evidence tend- 
ing strongly to show such a disposition of it, or that he was 
refusing, covertly or otherwi,=, to apply his property to the judg- 
ment, this mas sufficient to warrant the appointment of a, receiver, 
to the end, that he might take such steps, and, if need be, bring 
such actions as would enable him to secure and recover any prop- 
erty of the defendant so conveyed or withheld by him, to be 
applied to the judgment of the plaintiff. To warrant the appoint- 
ment of a receiver, it need not appear, certainly or canclusimly, 
that the defendant has properkv that he ought to apply to the 
judgment-if there is evidence tending in a reasonable degree to 
show that he probably has such property, this is sufficient, or if 
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it appears probable that he has made a frautlulent conveyance of 
his property as to his creditors, this is sufficient. 

W e  do not deem it necessary or proper to amlyze and com- 
ment upon the evidence before us, and indicate specially such 
parts of it as lead us to a conclusiou different from that reached 
by the Judge in his findings of fact. I t  is sufficient that we are 
satisfied that the facts were such as to warrant and require the 
appointment of a receiver as demanded by the plaintiffs. Any 
comment upon the evideuce wight prejudice the defendant, or 
third parties claiming property alleged to be his, in actions that 
the receiver may hereafter bring. This we ought not, and cer- 
tainly have no inclination to do. The receiver, when appointed, 
will bring such actions as he may be advised he ought to bring, 
and establish his cause of action, if he shall have any, without 
regard to the finding of facts upon this application for a receiver. 
Our  views of the evidence in the rwatter now before us cannot be 
allowed to prejudice persons not parties to the proceedings. 

The counsel for the defendant contended, on the argument, 
that the plaintiff, having exaniiued the defendant, thus made the 
latter his witness, and, therefore was bound by his testimonp. 

This argument has ouly seeming force. By the general rules 
of evidence, the party introdacilig a witness may show that  the 
latter is mistaken, and he is at liberty to show that the fdct.j are 
otherwise than as stated by such ritness; he may not, however, 
impeach him directly hy showing that he is unworthy of' credit. 
But the examination of parties to actions is regulated by statute, 
and Fhe Code, @83, provides that "The exaniiuatiou of a party 
thus taken may be rebutted by adverse testimony." This is a 
general provision and applies to and enlbraceh the examination 
of a party or parties in supplementary proceedings a* well as in 
other cases. The method of such proceeding in the action is 
peculiar, and it was appropriate to provide specially in that 
respect and connectiou for the examination of the judgment 
debtor; but this does not prevent the operation and application of 
other general statwtory regulations in respect to the examiliation 

25 
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of parties, where they are pertinent. TTe can conceive of no 
sufficient reason why they should not so apply, and, on the con- 
trary, the general scope a i d  purpose of The Code, $583, cited 
above, show- that it must apply. This general statutoy provis- 
ion, that in cases v-here a purty to the action is examined, such 
exanlination map be rebutted by adverse te~tin~onj-,  reds in soine 
measure, perhaps not altogether, upon the ground that the party 
examined is suppo,qed to be adverse to tlie party examining him ; 
the latter is therefore allowed by the statute to rebut what he 
says hy adverse testimony, and hence, also, the elramini~~g party 
may crosi-euamine and pat leading questions to the party 
examined. The latter i-, in theory, the witness of the former; 
but he is, in fact, ad\-erhe to hi111 in interest, and the statute is 
intended to modif? the general rules of evidence applicable in 
caseq nllen parties to the action are examined. 

I n  supplen~entary proceedings, the judgment-debtor, for the 
same consideration, and in the w u e  measure, perhapq in greater 
meawre, i- in fact adverse to the judgment-creditor. \Thy, then, 
shall the judgment-creditor not hare the right to rebut the testi- 
nmly of the judgment-debtor in such proceeding* as alloned 
by the btatute mentioned? There are 110 words of limitation in 
this ytatnte, it iq  broad ancl comprel~ensive, ancl embraceq the 
examination of parties to the action in all cases. Such supplemwt- 
ary proceeclings are part of the action, as we have seen, and the 
jndgment-debtor is a party to the action. The provisions of the 
Code of Civil Procedure, i11 respect to the examination of partie, 
to the artion, take the place of and supersede the bill of diwovery 
used in the former courts of equity, and, a< we have said, tlie sta- 
tute modifie, the rules of evidence ill sucll cases. 

I t  was a130 conteuded on the argument, that in supplementary 
proceedings, the appointment of'a receiver rests solely in the di;- 
cretion of the judge and that no appeal lies from hi6 deci~ioll. 
This is a mistaken view of the statute. The Code, 5ec. 493, pro- 
vides that "The court or judge having jurisdiction over the 
appointment of receivers map also, by order and in like mauner, 
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and with like authority, appoint a receiver in proceedings under 
this chapter, of the property of the judgment-debtor, whether 
subject or not to be sold under execution, except the homestead 
and personal property exemptions." So that the authority to 
appoint receivers in such proceedings, is the same as iu other cabes, 
and the judgment of the judge is reviewable by thiq court upon 
sppeal. Ywitty v. Logarz, 80 K. C., 69; Rctitrond Po. r. Il'il- 
son, 81 N. C., 223; Leaenson r. Elson, 88 S. C., 182;  H a m u  
v. Hunnn, 89 N. C., 68. 

The objection that the motion for a receiver waq made before 
the judge, pending the appeal to him from the order of the court 
entered by the clerk, denying the motion to compel the defendant 
to produce his books, and was, therefore, inopportune, cannot be 
sustained. The appeal aud the motion for the receiver, were in the 
same case and before the same judge, he had complete jurisdic- 
tion of both, and might dispose of the whole matter at once, ai  
he did do. The purpose of the appeal was to obtain the direct 
action of the judge of the court in respect to the matter involved 
in  i t ;  indeed, the judge was simply called upon to correct a rnl- 
ing made by the clerk representing him, as allowed by the sta- 
tute in  such cases. 

The defendant admitted that he had possession of the b o o h  
required by the plainti&, and his exan~iuation shows that they 
mntained accounts and statementq that would agora evidei1c.e 
material to the matters under investigation. H e  declined to pro- 
duce them upon the general ground that he was not bound to do 
so, and the judge so held. I n  this there is error ; he ought to 
have required their production as provided by The Code, see. 578. 
Justice v. Bunk, 8 3  N. C., 8 ;  JfcLeod v. Bullnrd, 84 N. C., 
515 ; Cornnzissio~~ers v. Lemley, 85 PI'. C., 379. 

Let this opinion be certified to the Superior Court of Rowan 
county, to the end that the motion for a receiver be allowed, and 
other and further prowedings be had in the action according to 
law. There is error. 

Error. Reversed. 
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W. L. WHITE v. ANN JONES et als. 

Petition to Rehear-  vendor.'^ Lien-Spec$c Performance. 

1. A petition to rehear should point out the ruling which is alleged to be errone- 
ous, but should not, by a course of reasoning, undertake to show that it is 
erroneous. The argument should be made at the hearing, and not in the petl- 
tion to rehear. 

2. The doctrine of the vendor's lien for unpaid purchase money, has long been 
repudiated in this State. 

3. A court of equity will not decree the specific performance of a contract to con\ ey 
land, until the full price bas been paid ; but this does not rest on the doctrine 
of lien, but upon the rule that a court of equity will refuse relief to  one who 
will not do what, in equity, he ought to do. 

4. The rule anuoucced in the former decision of this case affirmed, that where ,4 
purchased land, and after paying a part of the purchase money, asbiqned his 
interest to B, taking from him a promise to pay the balance due to the 'Fen- 
dor and his bond for the part 9 had paid, and B afterwards assiqns his interest 
to the plaintiff; the plaintiff, upon paling the balance due the estate, will be 
entitled to a deed for the land, unencumbered with a n j  lien in favor of B. 

(Womble v. Battle, 3 Ired. Eq., 132; Cuoiero?~ v. Xason, 7 Ired. Eq., I W  ; Blevimv. 
Barker, 7.5 N. C., 436 ; Smith v. Urittuin, 3 Ired. Eq., 347 ; Lewis v. Rountree, 81 
N. C., 20, cited and approved). 

PETITION by the defendauts to rehear. The case is reported 
in 88 N. C., 166. 

3fe.w-s. R. l? Armfield and Batchelor. & Deue~.eux, for the 
plaintiffs. 

Jfessrs. D. M. Furches, D. G. Fowle, Fullev B Snow, E. Ct 
Smith and J. dl. McCYo~lile, fbr the defendants. 

SMITH, C. J. The petition of the defendant Jesse Bledsoe, 
asking us to review and reverse our former clecision in the cause, 
for an assigned error prejudicial to his claims, is not confined t6 
its proper office of pointing out the ruling wherein the error lie?, 
but undertakes, by a course of reasoning, to show the ruling to 
be erroneous, The proper time to make the argument is at  the 
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hearing, and we notice the departure from the sinlple and brief 
forms in use, to avoid the inference that this meets our approval, 
and that i t  may not become a precedent. 

The brief, filed in support of the application, introduces the 
doctrine, long since repudiated in this State, which gives to the 
vendor of real estate, after conveyance to the vendee, a lien for 
the unpaid purchase money, of which we have only to say it can 
furnish no aid by analogy or otherwise, in the present case. 
Womble v. Battle, 3 Ired. Eq., 182; Cameron v. itIuson, 7 Ired. 
Eq., 180 ; Blevins v. B a ~ k e r ,  75 N. C., 436. 

I n  the former opinion, formed after much consideration of the 
whole subject matter involved in the appeal, occurs a sentence 
upon which stress is laid in the argument for the petition, 
expressed in these words : 

"Were Gray, the plaintiff' in the action, tendering the balance 
of the purchase money to the administrator and seeking to have 
title assured to him, then the court might well, and doubtless 
mould, withhold its aid until he had as weU paid the debt to his 
ini~nediate assignor-and this independently of any contract, and 
upon the principle that he who would have equity must first do 
equity." White v. Jones, 88 S. C., 166 and page 179. 

I f  this language were susceptible of an interpretation that 
recognizes the creation of a lien upon the equitalnle estate vesting 
in  Gray, by virtue of the transfer of the bid of Bledsoe and 
Maxwell to him, which the absignee would be compelled to dis- 
charge, as well as to pay the remaining purchase money clue to 
the administrator, before he could entitle himself to a decree for 
a conveyance of the legal title, it would be difficult to resist the 
reasoning, aud the sustaining authorities cited, that the lien is 
transmitted, with the successive assignments of the estate to 
which it adheres, until its termination and vesting in the plain- 
tiff. But the defect in the argument is in the false premises 
assumed, that such lien was formed at all between the original 
parties to the transfer of the hid, so as to attach to the estate in 
Gray, or that the passage quoted was intended to bear, or by any 
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fair and just interpretation n-ill aclmit of such meaning. The 
suggestion i~ o i i t d c  of auy iupponed lien, and rests upon a dif- 
ferent principle prevailing in the admiuistration of remedial jus- 
tice in a court of equity, which, in applications for specific per- 
formance, that are not of strict right, guides the action of the 
court in refi~sing relief to oue who can, and will not do, what in 
equity he ought to do to mother. As Gray owes equally the 
money adva~lcecl by hi, awignors, as that still clue the vendor, 
and has become incapacitated by iubscquent insolvency from 
paying to them that part of the coilsideration of the aqsignment, 
the intiilmtioii is that relief in obtaiuing title will be granted 
only n hen the full con~icleration of the original contract of pur- 
chase has been paid and discharged. Thiq i i  the extent of the 
propo4tion, a d  IT hether pertinent to the facts of the present case, 
it does not couutenance the assumption that while such an equity 
subsisted in favor of the n4gnorc agaiwt Gray himself, it ceased 
upon the as+pneiit of Gray a d  could not be further purwed. 

To a proper u~ider~tanding of the matter it becomeq ueceqsary 
to recall the material factq. Sumnlarily, they are these: 

Jacob Fraley, in the exercice of a power conferred in the will 
of Rachel Stokes, on January lst, 1863, made -ale of the land 
known by the name of "The Old Stokes Homestead," ou a 
credit of 12 months, to Bleclsoe and Jlaxnell, the highest bid- 
ders, for the s ~ u n  of $26,180, whereof in twenty days thereafter 
they paid the administrator, in Confederate money, $15,210, 
which s11111, with interest, n a i  equivalent at the expiration of the 
c r~d i t ,  to $16,180, then paid. 0 1 1  March 6th Bledsoe and Max- 
well endorsed their bid for the land, and some articles of per- 
sonal property hought at the wl ie  sale, a t  an advance of $2,000 
to Gray; at the same time taking from him a bond, that is dated, 
however, on the day previous, wherein he promises to pay them 
$16,108, expressed to be "in payment of the Stokes land, the 
remaining part to be paid to the administrator of the deceased, 
for all the balance due from us (them) to the estate." 
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On the 18th day of' the uext month, Gray offered to take up 
hi, bold with Confederate currency of which the assiguor con- 
sented to accept $lO,%3O aud no more. Thereupon, in the place 
of' the first bond, Gray executed another in th- sum of $7,500 : 
inatnring in forty-five months, aucl beariug iu:erest during the 
first t~re11ty-one mouthb at the rate of two per cent., and at the 
rate of' 4 x  per cent. for the remaincler of the time. A bond 
similar in terms and credit and for the same ~mouut ,  had been 
before given by Bledsoe and J l a x ~ d l  to one Edv ardb for money 
burrowed of him and used by thein in making the early payment 
to the adu~inibtrator, and the boild of Gray was put in a form that 
the one debt could be used in dibcharging the other. hcwrding 
to the testinion)-, Gray was to take up the claim held by Edwards 
and surrender it to tlie a,signor in discharge of hib u v a  debt. 

W e  give our nnqualified asieut to what ib ,aid of the nature 
and effect of' these transactious in the former opinion. 

"So that it is clear to he .een," remarks the court, "that the 
intention and expectation of the partie, were, that upon hi3 pay-  
ing to the e.sfafe the unpcticl portion of the lx~r.chase money, G r a y  
was to wceice the tit/? to tlie Icind, zrnewnnzber.ed with u l ~ y  liens in 
frtcor qf his immediate rmdora. Their assignment to him mas 
an absolute and unconditioned one therefore, so far as it depeuded 
upon the intentioil of the partie, and their contract; and in the 
same plight and c~ndition he had a right to asqigil it aud did 
assign i t ;  and, in that codition, it was acquired by the plaintiff. 
We know of no principle of equity upon which, under such cir- 
cun~stanres, he should be deprived of the f d l  benefit of his acqni- 
sition ;" same Report, p. 178. 

S o  such lien is contenlplated, and no ~ u c h  ii~ci~mbrance iinposecl, 
in the terms of the agreement, nor is either implied in the attend- 
ing facts. The transfer is simple and direct, placing Gray i11 the 
precise position occupied by his absignors in respect to their 
accepted bid, and as  they could, so could he dealand a convey- 
auce as soon as the residue of the debt due to the vendor was 
discharged. This is the only conclitiou underlying the vendor's 
obligation to make title. 
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The undertaking of Gray to reimburse to his assignors the 
moneys previously paid by them upon the purchase, is purely 
personal, and distinct from the equitable estate passing to him, 
and this is awepted by them as a sufficie~lt security for the per- 
formance of it. As evidence of the complete association of the 
obligation assumed, the substituted bond of April defers pay- 
ment for more than three years beyond the period of credit fixed 
in the administrator's sale, so that when the administrator could 
demand and enforce payment of what was due him, Gray would 
he in no defcdult in respect to his contract for which he could be 
held lialde. How, then, can the discharge of a debt that he has 
yet three years in which to pay, enter into and become a condition 
precedent to his right to require the title, and how can the obliga- 
tion, as an incumbrance, be fastened upon and follow the estate 
when coliveyed ? 

W e  are unablc to distinguish the present case favorably from 
that of Smith v. Brittain, 3 Ired. Eq., 347, cited in the former 
opinion, and discussed in the brief of petitioner's counsel, the 
$acts in which are briefly these: 

Brittain bid off the land under a decree of the court of equity 
in a suit for partition at the price of $5,656, whereof he paid 
part, and beiug pressed for the residue, agreed to sell his interest 
in the land to Smith for $3,800, This sum was paicl to Brittain, 
and with it, and other money of his own, Brittain discharged the 
debt incurred in the purchase. I t  mas afterwards discovered 
that the tenants had not and were unable to secure a good title 
to the property, and the inquiry was, to whom should the pur- 
chase nioney be returned. Brittain claimed all in excess of the 
sum advanced by Smith, a d  the latter claimed all, under the 
assignment. It was decided, that as, if the sale had been con- 
sun~mated, Smith would have taken the land, so, upon s rescission, 
he was entitled to all the money, as representing the land. 

The common principle in all the cases is, that the assignor 
becomes subrogated to all the rights of the original bidder, and 
may enforce them against the vendor, as well in coercing a con- 
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veyance of the land, as in a return of the purchase money repre- 
senting it, when the other is impracticable, and this without 
regard to the source from which the purchase money may have 
been derived. I t  is true one of' the Court dissents, but this 

1 does not weakeu the clear and collclusive logic of' the opinion, nor 
impair the force of the adjudication as a precedent. 

The testimony of the petitioner, that the payment of the last 

I bond of Gray was put in the distant future to meet a bond sin& 

I lar in terms, given by himself and Maxwell, even if the first 
agreement was, as he says, that Gray was to repay them, as well 
as pay what was still due the administrator, before getting the 
legal. title, it must be regarded as a superseding arrangement, siuce 
it is entirely il~consistent with the other previously made, and to 
neither was the administrdtor a party. 

Aside theu from the difficulty met i11 the rule of evidence, 
which does not allow p a d  addition to the terms of a written 
contract, and their legal operation, under the statute of fkands, it 
must be manifest that all such difficulties disappear in the final 
form which the trausactiou assumei. 

I f  it were necessary in order to obtain title, to briug Bledsoe 
aud Maxvell before the court and require of them something to 
be done to complete the assurance, they would not be compelled to 
act in perfecting the title to a11 insolvent purchaser, who still 
owed and could not pay the portion of the purchase money due 
to them. But this is not necessary ; the transfer puts Gray in 
the same relation to the vendor as his assgnors, and separates 
them froni it, so that he is permitted to demand of the vendor 
the execution of the contract, as soon as full payment is made to 
him. This is the result of the transfer, by the voluntary action 
of the parties to it. 

Therefore the relation of these parties are only those of cred- 
itor and debtor, and no more equity remains in the former than 
in the case of the vendor, who has conveyed the land aild taken 
only the personal obligation of the debtor for the unpaid pur- 
chase money. Blerim v. Barker, ante. 



394 I N  THE SUPREME COURT. 

W e  have carefully rec~msidered our former ruling with the 
purpose of discovering and correcting any error that may have 
been conmiittecl in the former adjudication, yet we callnot forbear 
recurring to the principle upon which a rehearing is had, as 
announced in Lrzris v. Rownfree, 81 N. C., 20, and numerous 
c a m  preceding, within which this case can scarcely be included. 
Ko new authorities have been cited and no matter, then over- 
looked, called to our attention to unsettle our then expressed coa- 
victions of the lam- $0 as to disturb the conclusions arrived at. 

The jnclgment must be affirmed. 
S o  error. Affirnled. 

MSRTHA A. HARPER v. W. H. DAIL rb BRO. 

Eciderzce, Pnrol to Explain Rece&t-Res Ge.sf~-Agent-Hzi.,s- 
band and UTQ>-Counter-claim-lll'on-suit. 

1. When a receipt is evidence of a contract between the parties, it stands on the 
same footing as other contracts in writing, and cannot be contradicted or 
raried by parol; but when i t  is merelj the ackno~ledguient  of the payment 
of monex or the delivery of goods, i t  may be contradicted by parol. 

2. A husband may be the agent of his wife. 

3. The declarations of a party, made at the time that she handed a deed to  her 
husband to  deliver as her agent to the grantee, are admissible in evidence as  
a part of the res g e s t ~ .  

4. Declarations to become a part of the res geslce must be made a t  the time of the 
act done, and must be consistent with the obvious character of the act. 

5. Where it appears in the record that the plaintiff took a nou-suit and appealed 
before the issues arising on a counter-claim pleaded by the defendant had been 
disposed of, but no objection was made by the defendant at the time ; Held, 
not to be such an exception as can be taken for the first time in this Court. 

(Reid v. Reid, 2 Dev., 247; Wilson v. Dew,  ti9 N .  C., 137; State v. Joaes, 69 N. C. ,  
16: X e ~ k i r ~ s  v. Tatem, 79 N .  C., 546, cited and approved). 

CIVIL ACTIOX, tried before XacRae, Judge, and a jury, at 
the July Special Term, 1884, of GREERE Superior Co~zrt. 
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The facts fully appear in the opinion. 
The plaintiff, in deference to His  Honor's opiuion, took a 

non-suit and appealed. 

JAessrs. Bryan & Burkhead, for the plaintiff. 
Hessrs. W. (7, 3fonroe and Nixon & Galloway, for the defend- 

ants. 

ASHE, J. The action mas brought to recover the balance alleged 
by plaintiff to be due her upon the purchase money of a tract of 
land which was the property of the plaintiff, and had been con- 
veyed by her and her husband Blaney Harper to the defendant, 
with the agreement, as she alleged, that a note made by said Bla- 
ney Harper and R. H. T. Harper, as surety, to defendant, for 
four hundred and fifty dollars should be paid and the balance of 
the purchase money should be paid over to plaintiff. 

She alIeged that the balance had not been paid and prayed 
judgment for the same. 

The defendant admitted the purchase of the land and the exe- 
cution of the deed, but alleged that the purchase mouey had been 
paid according to the agreement. That he knew nothing of the 
conrersatiou betweeu the plaintiff' and her husbaud before the 
drawing of the deed. That the deed contained a corenaut against 
incumbrances, but the laud in question having descended to the 
plaintiff' and others as tenants in common, upon a partition there- 
tofore made, nuder proceedings regularly instituted, the lot 
assigned to the plaintiff had been charged with the sum of oue 
hundred and fifty dollars for equality of partition, and that he 
had been compelled to pay the same on the 15th of January, 188-, 
when the sum so charged, with interest, amounted to two hnn- 
dred and thirty-one dollars, a i d  he pleaded the payment of this 
mouey as a counter-claim and prayed judgment therefor. 

The plaintiff replying alleged that there was nothing due for 
equality of partition at  the time of the purchase by defendant, 
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that her husband had theretofore paid the same to R. C. Beainau, 
guardian of the parties in favor of whose lot her lot had been 
charged. 

The plaintmiff offered in evidence a receipt, as follows, to-wit : 

SNOW HILL, March lo th ,  1875. 
Received of Blaney Harper one hundred and fifty dollars in 

part payment for the claim, I hold against him as guardian of 
the heirs of R. Heath, deceased. 

(Signed) R. C. BEAMAS, Guccrdinn. 

Plaintiff also offered in eridence the deed made by her and her 
husband to defendants, and introduced Blauey Harper as a wit- 
ness who testified that the claims held by R. C. Beaman as guar- 
dian, against him, were about one hundred and seventy-fire dol- 
lars for rent of land and one hundred .and fifty dollars on the 
division sf  the land. Plaintiff then proposed to ask witness, 
"what claim he settled, when the receipt was given by Beaman, 
if anything was said about what claim he was paying." Defend- 
ant objected to the answer to the question upon the ground that 
the receipt purported to be for clain~s held against the witness, 
and he ought not to be allowed to contradict it, and now say that 
the money was paid in settlemeut of the charge upon the land. 
The court sustained the objection and plaintiff excepted. The 
witness f ~ ~ r t h e r  testified "that he did not recollect whether the 
understanding with Dail was that the note was to be paid and 
the balance of the purchase money of the land to go on witness' 
account or not, witness may have sworn so before the referee. 
Witness told Dail, that he, witness, had nothing to do with his 
wife's land. Witness might have sold it to him with the under- 
standing as above stated." 

H e  stated that he was largely indebted to defendants over the 
amount of the note, perhaps as much as one thousand dollars. 
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The plaintiff offered herself as a witness in her ow11 behalf, 
and her counsel, for the purpose as he stated, of showing the 
agency of her husband, Blaney Harper, to deliver the deed for 
her, and the extent of his authoriry in relation to such delivery, 
proposed to ask the witness, ('At the time you executed the deed 
and handed it to your husband to be carried and delivered to the 
defendants, what directions did you give him as to the terms 
upon which the deed was to be delivered." The answer to the 
question Tyas objected to by the defendant. The objection was 
sustained by the Court, and the plaintiff excepted. Thereupon, 
the plaintiff submitted to a non-suit and appealed. 

The only exceptions taken upoli the trial worthy of considera- 
tion, are those to the ruling of the Court in refusing to hear tes- 
timony in explanation of the receipt, and excluding the answer 
of the plaintiff to the questiorl propounded by her c~unsel in 
regald to the directions given her husband with respect to the 
terms upon which he was to deliver the deed. 

I n  both of the rulings we think the Court was in error. 
When a receipt is evidence of a contract between parties it starcds 
on the same footing with other contracts in writing, and cannot 
be contradicted or varied by parol evidence; hut when it is an 
acknowledgment of the payment of money or of the delivery of 
goods, it is merely prima facie evideuce of the fact which it 
recites, and may be contradicted by oral testimony. 1 Greenleaf 
on Evidence, see. 308 ; Reid v. Reid, 2 Dev., 247 ; Wilson v. 
Derr, 69 N. C., 137. 

As to the other exceptions, it is laid down in 2 Gremleaf on 
Eoidertce, sec. 61, that the authority of an agent may be proved by 
parol evidence, and it is well settled that a wife may empower 
her husband, as well as any other person, to be her agent, and 
that he may hold the agency by express written or verbal 
appointment, 2 Bishop on the Law of Married Women, sec. 
395; and then the only other question is, are the direc- 
tions which the plaintiff gave her husband with respect to the 
terms upon which he, as her agent, was to deliver the deed, 
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admissible in evidence. W e  are of the opinion they were. The 
handing the deed to her husband to be delivered, by the plaintiff, 
was an act of her'r and whatever was said by her in reference to 
the act, was admissible in evidence as a part of the yes yestce. 
Declarations to become part of res gestm, must be made at  the 
time of the act done, and must Be such as are calculated to 
unfold the nature and quality of the facts they are intended to 
explain, and so to harmonize with them as obviously to constitute 
one transaction. I u  other words they must be contenlporaneoui 
with the act ant1 must be consistent with the obvions character 
of the act. 1 Greenleaf on &idence, see. 108, note 1. 

The evidence, we think, was admissible, but ~ v h a t  effect it 
might have is another question. 

The defeudants' counsel moved to dismim the appeal, upon the 
ground, as appears by the record, that the plaintiff submitted to a 
non-suit and appealed to this Court before the issue arising on the 
counter-claim of the defeudant was tried, or any judgment ren- 
dered thereon. The exception might have been suitailled if it 
had been taken in apt time, but there was no objection made by 
the defendant in the court belo~v when the aon-suit was entered 
and the appeal taken. I t  is not one of the exceptions allowed 
under sub. div. 3, $412 of The Code, to be talien for the'first time 
in this Court-and it has been too repeatedly decided that excep- 
tions cannot be talien in this Court which were not taken in the 
Court below, to admit of a question. State v. Jones, 69 N. C., 
16 ; JfeeJkzs v. Tatem, 79 K. C., 5-16. 

The only exceptions to the rule are where there i i  want of 
jurisdiction, or where, upon the whole case, it is apparent that the 
plaintiff is not entitled to relief, and in those cases mentioned hl 
sub. div. 3, $412 of The Code. 

Onr conclusion is that there is error, and the judgment of' the 
Superior Court is reversed, and this mnst be certified to the Snpe- 
rior Court of Greene county, that a venire de ~zoz.o map be 
awarded. 

Error. Reversed. 
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ELIZA R. DEPRIEST r. J. L. PATTERSON, Executor. 

Findings of Fact by the Eupreme Cburt-Scale. 

1. Qucere, ahether the Supreme Court can rerien- the findings of fact made by the 
Judge belov, in an action aqaiufit an executor for an account and settlement 
of the estate of his testator. 

2. Where an executor sold property of his tefitator In July, 1863. on nine months 
credit, he is liable for the scaled value of the money for which it sold, at Lhe 
time of the sale and not at the expirat~on of the time of credit. 

CIVIL ACTIOS, heard before Gilmer, Judge, at August Term, 
1884, of IREDELL Superior Court. 

Both parties appealed from the judgment of the court below. 

,I&. U. M. Furches, for the plaintiff. 
L7fessrs. Robbins & Long, for the defenciant. 

SMITH, C. J. Thi i  action, begun Xoveinber, 1879, i i  for an 
account and settlement of the estate of J a n i e ~  Patterson, who 
died in the year 1838, and left a will appointing the defendant, 
his son, executor, and to recover the share of the .feme plaintift?, 
his daughter, therein. 

I n  pursuance of an order of reference to Richard A .  McLaugh- 
lin, commi~sioner, he stated and reported to Spring Tern], 1883, 
of Ireclell Superior Court, the administration account, together 
with the evidence and his findings of facts and law, from which 
it appears that the executor is chargeable with the sum of one 
thousand three hundred and ninety-seven dollars and eighty- 
seven cents, including interest computed to the 12th day of 
February, 1883. To this report the defenclaut filed eleven 
exceptions, of which three were nllowed, and from the judgment 
sustaining thol;e numbered respectively one and eight the plaia- 
tiff's appeal to this court. 

(1) The first of the sustained exceptioms is to the commis- 
sioner's refusal to credit the defeildant with the sum of $3'70, 
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for which he prodnced aud had uo voucher, but the *feaze plain- 
tiff, in her deposition, admits to have been received by her from 
the executor in the year 1860, consisting of $200 in money, a 
horse worth $125 and a wagon of the value of $45. 

The fact that this amount was paid iu the manner lneutioned 
and at the time specified is not controverted, and is so found by 
the commissioner, but, in his opinion, it is absorbed by, and 
forms part of, a receipt given about the sane  date by the plaiu- 
tiffs, who jointly sign for $600, and this opiuion he fortifies by a 
course of reasouing set out in the report. The judge did not 
concur in this view, and gave the defendaut the excluded credit 
also. 

The question is one of fact, whether the admitted payment 
enters into the larger sum, or is omitted from the account; and 
if the finding of the court below is uot conclusive iu this, it iz 

fully warranted by the evidence. 
The receipt is in this form : 

I-leceived of J a ~ n e s  L. Patterson six 
for an interest in two negroes, hlargaret 
have sold to him. October 29th, 1860. 

IREDELL COUNTY. 
hundred dollars in full 
and William, that we 

The slaves seenl, from the report, to have been sold in Decenl- 
ber, 1859, by the executor, for $2,400, to one-fourth of which 
sun1 the feme plaintiff was entitled, and her husband could take, 
by marital right as the law theu was, and hence, both united in 
the acknowledgment. This was an illdependent tramaction of 
the defendants, aud the form of the receipt iudicates that it was 
so treated. 

A t  least no ~ c h  connection is showu as to authorize the iufer- 
ence that the slnaller constitutes a part of the larger payment. 
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The omission to euter this item in the statelnent prepared by 
Mr. Cowles, so much relied on, that the parties agreed not to go 
outside the claims due the estate therein enumerated to charge 
the executors with others, as a circumstance militating against 
this additional credit, is explained in the simple statement that 
the account was made up on writings placed in his hands, and 
there being no evidence of this, it was not entered. But this 
omissiou cannot prevail against positive proof, which the com- 
missioner finds sufficieut to establish the f k t  that the payment 
was made, and in the m a ~ n e r  mentioned. 

The exception numbered eight is in these words : 
((For that the commissioner erred in holding the defendant 

bouud to account in good money for the sum received in 1864 
in Confederate money, as the proceeds of the second sale of prop- 
erty made by the defendant at the date, July 25, 1863, on nine 
months' credit, charging the defendaut with $289.13 principal 
and interest on this item, when he should only be charged with 
the scale of said sum a.3 of date, April 25th) 1864." 

The Court ruled that the executor was responsible for the 
scaled value of the money at the time of the sale, and not at the 
expilxtion of the credit, and in this we concur. The property 
sold in July, 1863, brought $137.10, and as it is uot suggested 
that it did not bring its value in the currency to be used in pay- 
ment, it would be unjust to the executor to charge him with more 
in value than he received, wheu no inlputation is made upon his 
conduct in making this dispo~ition of the goods. H e  is per- 
soually a loser by the difference in the scale applied at the time 
of sale, and nine months later at the the expiration of the credit. 

There is no error in the rulings from which this appeal is 
taken, and the judgment of the Court u p m  the exteptions 
brought up must be affirmed. 

No error. Affirmed. 
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DEPRIEST v. PATTERSON. 

DEPRIEST v. PATTERSON. 

Executor-Confederate Money. 

1. An executor during the war took certain notes belonging to the estate of his 
testator, and substituted for them Confederate money of his own. Thenotes 
proved to be worthless: Held, that he is chargeable with the scale value of 
the Coufederate iilonep at the date of the attempted substitution. 

3. Where an executor sa  ears that certain Confederate money was the property of 
the estate, but is unable to explain by whom it \?as paid, or how he is able to 
rememberthe character of the fund as being a part of the trust estate ; Held, 
not sufficient to relieve him from liability. 

This is the defendaut'n appeal, in the foregomg case. 

SIZTTH, C. J. Having examined and dihposed of those of the 
def&dant's exceptiow which, having been sustained by the court, 
were brought up for review on the appeal, we are now 
required, 011 the defendant's appeal, to consider and dispose of 
those in the series which were over-ruled. Those are numbered 
respectively, 2,5,6,7 and 10, and thus set out in the record sent up. 

Zx.  2. For that the commissioner erred in not allowing the 
defendant credit for the sun1 of three hundred and seventy dollars, 
as admitted by the plaintiff, in her deposition, to have been paid 
her in 1860 Gp defendant, in fzdl discharge of her special legacy 
of $300 charged on the land, and in pyiuent  to the anlonnt of 
the $70 overplus, of her claim on her general legacy, under the 
will. 

Ex. 5 .  For  that the con~missioner erred in not finding us a 
fact that Mary J .  King (now Cooper), daughter of plaintiff (sent 
hy plaiutiff from Georgia to North Carolina to defendants in 
1864 with slaves), mas an agent of plaintiff, and acted as such 
agent iu ~eceiving $600, paid her for plaintiff March 11, 1864, 
ant1 in instructing him (defendant) to keep the rebidue of x-hat 
waf going to plaintiff in some bank or other safe place till plain- 
tiff called for it or till aRer the war; when this agency, and acts 
nece.;sarily implying it, are sworn to by sereral ur~impeached wit- 
neszes, and corroborated by the admitted conduct of plaintie in 
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receiving said $500 when brought her by said Mary J. King 
(now Cooper), without complaint or objection, as part payment 
from defendant to her of her claims from her father's estate. 

Ex. 6. For that the cominissioner erred in not holding as 
matter of law that the defendant is exonerated from liability for 
the sum of $800 balance, kept by him 011 deposit for the plain- 
tiff, separately from his own funds thereafter, the same being in 
obedience to, and by instructions of plaintiff, through her said 
agent Mary J. King (now Cooper). 
Ex. 7. For that the commissioner erred in charging defend- 

ant in good money $2,814.46 on the Gray & Baggerly notes, 
holding him as havicg collected or as bound to collect these in 
good money before the war, when they weremported in the inven- 
tory (filed in 1858) as among the "bad or doubuul" debts, and 
had been placed, by the defendant's testator in his life-time, in 
the hands of an attorney (Miles Cowles) for collection; when the 
only evidence of debt on these claims which came to defendant, 
was the said attorney's receipt for them as being so put in his hands 
for collection; when defendant never really collected or received, 
or could collect anything on them; but when defendant has 
merely agreed, pending this reference, to be bound by the charges 
of the   cow la^ settlement," ?c/lay loth, 1863, which shows one of 
said notes $743 principal; interest, $397.50; and the other note 
$300 ; interest $1 38-making, in all, $1,578.60 only chargeable 
to defendant as of that date, May loth, 1863, as there is no evi- 
dence that he ever did or could collect it ;  so that he is only bound 
to amount for what he so admits and as of said date; by the scale 
of Confederate money this amounts 'to $287, and the interest on 
the same to February 12th, 1883, is $340.10, making the proper 
c h q e  on the Gray & Baggerly notes in good money (if any- 
thing) $627.10 instead of $2,814.46; the error of the commis- 
sioner on this item being $2,187.36 against defendant, one-third of 
which should come out of plaintiff's claim in this case. 
Ex. 10. For that the commissioner erred in not holding the 

defendant exonerated from liability altogether for the money 
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deposited with C. A. Carlton, depository of the Confederate States 
in Statesville, the same being, as the defendant testifies, assets of 
his test&or's estate, kept separate and apart from the defendant's 
own funds, and the deposit having been made under the counsel 
of A. C. Cowles, proven to have been a good business man. 

I t  is agreed by counsel of plaintiff and defendant, that defend- 
ant, that defendant is chargeable with the claims mentioned in 
exhibit "D," and is not chargeable with any other claims that 
may appear on inventory "B." This to be without prejudice to 
either party, plaintiff or defendant, with regards to the character 
of the funds and the vouchers recited therein are considered in 
evidence. 

Ex. 2. The matter of this exception, as far as respects the 
allowance of this credit in the general administration account, 
has been discussed in the other appeal and decided in the defend- 
ant's favor. I t  is now presented in a particular aspect, and the 
exception is that it is not specifically appropriated to discharge a 
legacy due to the plaintiff, and secured by being made a Iien on 
land. I n  a clause of the testator's will, he devises a tract of land 
to the defendant, super-adding these words "with the following 
exceptions, that he pay out of its value to my two daughters, Eliza 
R. and Nancy, to each of them, three hundred dollars." The 
defendant claims a right to have so much of this credit as wa6 
required, applied to the discharge of this incunlbering I~equest, 
and thereby the land relieved of the burden. The court ruled 
otherwise, and this is the gravamen of co~gplaint. We should 
have little hesitancy in passing upon the asserted claim if it were 
pressed to a determination, but we are relieved from the necessity 
of considering it, by the frank avowal of the defendant's coun- 
sel, that intending and expecting to pay the legacy, he is indiffer- 
ent whether it retains its force as a lien upon the Iand, or the 
lieu has been discharged. The judgment of the court below in 
disallowing the exception wilI remain undisturbed. 
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&. 5 and 6. The defendant, on March l l th ,  1864, paid to 
Mary J. King (who by marriage became Cooper), as representing 
the plaintiff, her mother, the money which was carried and deliv- 
ered to the latter. The authority to receive the money as a pay- 
ment on account of the estate is disavowed by both, who then 
resided in Georgia. 

The payment was made on the occakion of a visit of the former 
to this State with some slaves of the latter to be hired out, 
when this locality was supposed to be mole secure. There was, 
however, some evidence of such agency in opposition to their 
testimony, and outside of its exercise by one, and ratification of 
the other in the acceptance of the fund. At the same time, the 
defendant having a deposit in bank, of funds which, he says, 
were of his testator's, but in which he is not sustained by the 
evidence, amounting to some $1,300, offered to pay three hun- 
dred dollars more, which was declined. The parties do not 
agree as to the reasons for the refusal. The point in the excep- 
tion is, that this further sum which became wholly worthless by 
the results of the war, should also be charged to the plain- 
t3,  and the loss fall upon her. The $500 is so charged, 
mainly because it was received by the plaintiff and put to her 
own use, independently of a previous authority conferred upon 
the daughter, and upon testimony, in which the Judge was 
entirely correct in excluding the additional charge. The ruling 
upon these exceptions is sustained. 
Ex. 7. When the defendant took possession of the personal 

effects of his testator he found among the papers, a receipt for 
two notes against Baggerly and Gray, given by Miles Co~kles, an 
attorney, for collection. The notes, one for $743 and the other 
for $300, had been executed many years before. They are 
enumerated in the inventory among the bad and doubtful debts. 
They are charged at their face value against the defendant in an 
account, stated at his instance, of the administration by A. C. 
Cowles, known as the "Cowles settlement," with interest down 
to May loth, 1863. 
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The respective counsel agreed that the defendant is to be 
charged with the claims mentioned in this account and with none 
others. The conmissioner reports that the executor substituted 
his own Confederate money for these notes, and thus charged him- 
self with them, while he testified that they were never collected by 
him, but in some unexplained way were replaced with a debt of 
one Thomas Gaither, who went into banBrnptcy, and the claims 
were lost. The conlrnissioner charges these notes at  their nomi- 
nal value, and in good money. dssuniiug that the executor 
nndertook to appropriate these notes to his own use, and to substi- 
tute Confederate currency instead, which the lam did not permit to 
he done to his advantage, and that the notes rel~aiuecl part of the 
trust ebtate, there i~ no evidence that they were or could he col- 
lected, and the defendant swears they were no!, nor was the sub- 
stituted claim against T. Gaither rendered available. So that to 
pursue the fund, it terminateh in an entire loss, and there is no 
sufficieilt gro~md to impute a want of proper care, or negligeme, 
to which the loss can be attributed. Besides supposing him 
to be the owner of the clain~s, his personal interest in the retnlt 
affords some assurance of dilligence in the effort to iecure and 
collect. 

The remainii~g remedy open to the plaintiff is to charge the 
executor with the value of the Confederate money which he 
attempts to substitute for the claims, and the executor assents 
in his said agreement to be so charged. It is reasonable 
he should be held responsible for the amount with which he is 
charged in the "Cowles settlement," to-wit: $1,578.50, the 
amount of principal aad interest to May loth,  1883, and inter- 
est on the aggregate nrincipals, $1,043 from that date, reduced by 
the scale applicable to that month. 

Ex, 10. The defendant's own testimony as to the fbnds depos- 
ited with C. A, Carlton in the fall of 1863, and the sources from 
which derived is very unsatisfactory. H e  states, and perhaps he 
alone could tell, that he deposited money of the estate, but he is 
unable to e q l a i n  by whom paid or how he is able to remember 
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the character of the fund as being-a part of the trust estate. The 
testinlony is not so clear and positive as to war;ant the renloval 
of the loss of the excess over the $500 received from the execu- 
tor by the plaintiff, and me will not disturb the ruling below. 

I n  order to the corrections in the acconnt, rendered necessary 
by our adjudicatioils upon the exceptionr in both appeals, a refer- 
ence must be made, so that the result may be ascertained, and 
final judgment rendered. 

The reference will be made to the clerk to refbrill the account 
and make report. I t  is so ordered. 

 NOTE.-^ the foregoing opinions the attention of the court is confined to the 
exceptions in the form in which they are presented by the respective appellants 
in the record, and we merely pass upon their legal sutticiency. The only excep- 
tion which directly involves the applicability of the legislative scale, is that of the 
defendant to the charge against him of the Baggerly notes at  t,heir full face value. 
This exception is sustained. The others are taken to the refusal of the court to 
allow certain claimed credits in their entireties, and upon which we have ruled 
without inquiring or intending to decide whether they were or were not subject 
to the scale, assuming that the account would be re-adjusted upon a proper basis 
as to these as well as other items not presented for our consideration, the scaling 
process beingapplied in proper cases to both sides of theaccount. We haveonly 
disposed of the exceptions, and have not gone outside of these. The plaintiff 
will, of course, be entitled to her share only of the Baggerly notes. 

R. W. WHARTON, Adm'r, v. E. B. M'ILKEKSON et als 

Jzrrisdiction of the Clerk and of the Court in tern-Contribution. 

1. In special proceedings before the clerk, when issues of fact are joined, they 
must be certified to the court in term for trial. As soon as such issues are 
tried, i t  is the province of the clerk, and not of the judge, to make orders in 
the cause. 

2. Where, in such proceedinqs, the record does not disclose that issues of fact 
have been transferred to the eourt in term, any orders made by the judqe are 
extra-judicial. 
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3. A claim for contribution caunot he set up by one defendant against another iu 
a proceeding to sell land for assets. When the amouut exceeds t ~ ~ o  huncired 
dollars, the court in term alone has jurisdiction of such cause of actiou, 
except in cases of contribution brtweeu persons claiming as devisees under a 
will, or as heirs-at-law of a testator to whom undevised land has descended, 
which exception is caused by section 1534 of TJre Codc. 

(Bvitfaiva r. Null, 91 N. C., 498, and Battle 8 .  Durtea~l, 90 N. C., 546, cited and 
approred). 

This was a special proceeding tried before G~aves, Judge, at 
Fall Term, 1884, of BEAUFORT Superior Court. 

The proceeding was coimnenced before the Clerk of the 
Superior Court of Beaufort county by a petitiou filed in said 
court by K. TV. Wliarton, administrator dt bonis nou of James 
W. Gaylord, deceased, against the defendants to sell certain lands 
descended from him to his heirs to make assets for the payment 
of the debts of the deceased. 

The petition was filed by the plaintif against the defenda~~ts 
Eveline Wilkerson, James W. Gaplord, J. F. Latham, TI'. P. 
Flynn, TRoil~as H. Privett, E. P. Brooks and Anthony Tup- 
ping, to sell the land, which, in a proceeding for partition by the 
Superior Court, had been allotted to said Caroliw MTill:el.son 
and W. L. Gaylord, two of the heirs-at-law of the intestate Jas. 
W. Gaylord, and the other defendant, being purchasers from V T ~  
S. Gaylord within two years of the grant of the letterh of adlnin- 
istratiou on said estate, or with express notice. 

The plaintiff alleged that there were two judgmeuts outstand- 
ing against the estate of his intestate-one in favor of' K. C. 
Woodly for $1,716.39, and the other in faror of the administra- 
tor of E. J. Matthews for $284.20, and no assets had come to his 
hands wherewith to pay said j~~dgments  or any part thereof, and, 
tilerefore, he prayed for leave to sell the wid land for the pay- 
mellt of said judgments, &c. 

Eveline Willierson answered the complaint a d  actniitted that 
she was one of the heirs-at-law of James W. Gaylord, and that 
he was seized at  his death of the land described in the petition,' 
but alleged that she had no knowledge or information with 
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regard to the other mattem alleged in the petition sufficient to 
form a belief. 

The case was then, we suppose, transferred to the issue docket 
of the Superior Courr, and in that court at Spring Term, 1881, 
the said Eveline Wilkerson, upon motion, obtained an order of 
the Court to make George D. Olds and Lewis Latham parties 
defendant to the action, and that they answer to the petition of 
the plaintiff and to the allegation of said Eveline hereinafter 
stated, and that they submit to, abide by, and obey such judg- 
ment as the Court shall give them. 

In  support of her said motion, and as ground thereof, she 
alleged that all the other heirs of James W. Gaylord having been 
advanced by him in his life-time, his land was divided between 
her, W. L. Gaylord and M. E., the  wife of Augustus Latham, 
the first administrator of James W. Gaylord; that Augustus 
Latham and wife Mary E. had conveyed their share in the estate 
to Angustus Latham, Jr., who, pending this proceeding, had sold 
the said lot No. 3 to George D. Olds and Lewis Latham, who had 
notice of the pending of the proceeding and of the rights and 
claims of said Eveline; that she had bought up the Mayo judg- 
ment, and prayed judgment, that said Augustus Eatham, and in 
case of his failure, that said Olds and Lewis Latham shall con- 
tribute in the proportion of one-third, that being their share of 
the esta.te of said James W. Gaylord, to the payment of the said 
debt to Arthur Mayo, administrator aforesaid, or his assigns, 
e\ idenced by the judgment aforesaid. 

The defendants, answering the motion, denied all the allega- 
tiom of the said Eveline in support thereof. 

The respondents, George D. Olds and Lewis Latham, opposing 
the motion of said defendants, further submit, in addition to 
what they have filed heretofore : 

1. That this is not the proper method of procedure; that 
defendants should bring an original action for contribution. 

2. That said J. W. Gaylord, deceased, was not indebted as 
alleged in said motion, or ia any sum, and that these respondents 
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have i ~ o t  been partieq to any proceedings establishing any such 
debt by judgment, and the >aid alleged judgment is not binding 
on them. 

3. That if there xaz any wch debt or judgment, said Eveline 
B. Wilkerson settled the same by paying only $250.00, and about 
$60.00 co~t*, and theye respondent.;, in any event, would be 
responsible, if at all, only for their proportion of said $250.00, 
and no more. 

4. That they ow11 no land formerly the property of said J .  W. 
Gaylord, deceased, or that if they do, they purchased without 
notice of this action, and more than two years after death of said 
J. W. Gaylorcl and aclalini~tration on his estate, and that ally 
such land they may have, is not in law subject to contrikmtion for 
said debt or any part thereof. 

The action being called for trial, it was by agreement loet1~-een 
all the parties, bubnlitted to Hi* Honor, J. F. Graves, to hear the 
evideuce and find all the q~lestions of fact and law, his finding 
of facts to be final and his conclusions of law subject to appeal 
by any party. 

The judge fiuds the following facts: 
I. James TI*. Gaylord, the intestate of plaintiff; died in the 

Spring of 1865, intebtate. 
11. I n  December dth, 1865, Angustus Latharu became his 

administrator, qualified, gave bond and acted as such. 
Said Augnbtus Latham died in 1876, without having settled 

the estate. 
111. On November 21st, 1877. the plaintiff Wharton duly 

became administrator de bonis non of the intestate. H e  received 
no assets of' the intestate. 

ITT. The heirs of James W. Gaylord mere, (1) Eveline Wilk- 
ersou, (2) TTilliam Samuel Gaylord, (3)  James Gaylord, (4) 
Mary, wife of Augustus Latham, Sr., (the person who became 
administrator as aforesaid). 

V. By deed, on December, 1866, the said Nary and Augustus 
Latham in cousideratiou of love and affection conveyed all their 
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estates in the lands of the intestate, James W. Gaylord, to their 
son Augustus Latham, Jr., who is the Augustus Latham named 
in the motion of Eveliue B. TVilkerson in this action. 

VI. The said James W. Gaylord, Sr., died seized in fee of the 
piece of land described in the complaint in this action which 
descended to his heirs in equal shares. 

VII. On 3rd of December, 1872, before the clerk of the cdurt, 
the said William 5. Gaylord brought a special proceeding 
against said Eveline Wilkerson, James Gaylord and Augustus 
Latham, Jr., defendants, praying for a divisiou of said lauds 
among hinlself and said defendants. I t  appeariug to the court 
that said James Gaylord had been fully advanced by his father, 
the said intestate James W. Gaylord, in his life-time, the court 
adjudged that said lands be divided in equal parts to said Eve- 
line, William, Samuel, and dugustus Latham, J r .  Commissioners, 
to divide, were appointed, who made a division, by which several 
shares by metes and bounds, were assigned to said Eveline, Wil- 
liam, Samuel, and Augustus, Jr. They duly reported, the report 
was coufirmed and registered in said county. 

VIII. By deed made and dated on March Sth, 1874, said 
Augustus Latham, Jr., sold and couveyed in fee his share of said 
lands to Andrew and Lawson Redclick, and on the same day took 
from them a mortgage on the same lands to secure $500.00 with 
interest, with a power of sale in case of default in payment. 

The said Reddicks have paid in cash upon their debt $60 cost, 
and $150 on the mortgage. They failed to pay the debt secured 
by the mortgage, and by virtue thereof, the said Augustus advsr- 
tised the mortgaged lands and sold the same on August 8th, 1879, 
when George D. Olds and Lewis Latham became the purchasers 
of the said land, which was the tract conveyed by Augustus and 
Mary Latham, in December, 1866, to said Augustus Latham, 
Jr .  ; said Augustus, Jr., by virtue of said power of sale con- 
veyed the tract to said Olds and Latham by deed, August 8th, 
1879, who paid cash therefor. 
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h i d  Olds and Lathalv before their purchase under the mort- 
gage sale, had heard that E. J. Matthews' estate had a claim 
against J. W. Gaylord's estate, for which the lands of W. S. 
Gaylord and E. B. Wilkersoil mere bound, and they had heard 
there was a suit against them to subject their lands. That Olds 
and Latham did not know that the lauds they purchaseed at the 
mortgage sale had been a part of the J. W. Gaylord estate, and 
that there was any claim against them. The description con- 
tained in complaint does not embrace them. 

After the finding of the above facts which are agreed to as 
correct, His  Honor held as a conclusion of law : 

That the Superior Court in Tern1 time had no jurisdiction to 
grant the motion of E. B. TVilkerson against Geo. D. Olds and 
Lewis Latham made in this cauce. That s motion in the cause 
is not the proper remedy. 

From this judgment, the defendant, Eveline Wilkerson. 
appealed. 

Mesws. Rodnzun dl. Xofz, for Rilkerson. 
XI*. Qeo. H. Brown, Jr., for Olds and Latham. 

ASHE, J. (after stating the facts). The only question pre- 
sented by the appeal in this case, is whether there was error in 
the conclusion of the law and the judgment as announced by 
His Honor in the court below, "That the Superior Court in 
Term time had no jurisdiction to grant the motion of E. B. 
Wilkerson in regard to George D. Olds aiid Len-is Latham, 
made in this cause. That a motion in the cause is not the 
proper remedy," and the judgment of the Court that "the 
motion be denied and that said Olds and Latham go, without 
day, aud recover their reasonable costs on said motion to be 
taxed." 

W e  are of opinion there was no error. The action Tvas a spe- 
cial proceeding by petition, filed before the Clerk of the Superior 
Court, by the administrator of James W. Gaylorcl, against the 
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defendant's heirs-at-law, to sell the land described in the petition 
to  make assets to pay the debts of his intestate. The ease was 
transferred to the Superior Court in Term, but upon what ground 
the record does not disclose, but me presume it was to try the 
issues raised by the pleadings, as there was no appeal to the 
Judge to decide any question of law raised before the Clerk. I f  
we are correct in this, then as soon as the issues were tried, it was 
the duty of the Clerli, not the Judge, to make parties, and all 
necessary orders, and proceed with the case to find judgment. 
Brittain v. MzdI, 91 N. C., 498. Rut the record does not show 
that any issues mere tried, or transferred to the issue docket, and 
yet the Judge of the Superior Court in tern1 took jurisdiction of 
the case and proceeded from time to time to make orders and 
decrees in the a w e ,  which were clearly extrajuclicial. Such was 
the order made, upon the motion of E. B. Tilkerson, to bring 
George Olds and Lewis Latham before the Court, to answer the 
allegations she made in support of her motion to compel them to 
contribute for money she had advanced in payment of a judg- 
ment against the estate of her ancestor, James W. Gaylord. It 
strikes us as an anoinalous proceeding. I t  was an attempt to 
foist on a qecial proceeding, of which the Clerk of' the Conrt 
alone had jurisdiction, a cause of action of which the Superior 
Court in Term had exclusive juribdiction. For  an action for 
contribution, when the sun1 demanded is over two huudred dol- 
lard, the Superior Court in term has exclusive cognizance. The 
only exception to this is the remedy given by section 1534 of 
The Code, which provides that "The remedy to compel contri- 
bution shall be by petition or action in the Superior Court, or 
before the Judge in term time, against the personal representa- 
tive, devisees, legatees and heirs also of the decedent, if any 
part of the real estate be undevised, within two years after pro- 
bate of the will, and setting forth the facts which entitle the 
party to relief, aucl the costs shall be within the discretion of the 
Court." 
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The very terms of the section show that it applies only to con- 
tributions among persons claiming as  devisees under a will, and 
heirs-at-law of the testator to whom underised land has 
descended. It clearly has no application to contributions among 
tenants in common who claim by descent, as in our case. The 
conclusion and ruling of His Honor in the Court below is sus- 
tained by the decision in Battle v. Duncan, 90 N. C., 546, 
where it was held that in a petition to sell land for assets to pap 
debts, a mortgagee of the interest of one of the heirs-at-law, cannot 
he aclixitted as a party defendant, and that such a claim cannot 
be set up in proceeding of that nature. 

There is no error. The judgment of the Superior Court is 
affirmed, and the case remanded that the Clerk of the Superior 
Court of Beaufort county may proceed with the case according 
to law. 

KO error. Sffirmed. 

GEO. W. WYNNE v. J. M. HECK. 

Trwtee of an Express Trust-Parties. 

The plaintiff h a ~ i n g  transferred the claim, upon which this action mas subse- 
quently brought, to an attorney at law, for collection, and with directions to 
him to  apply the proceeds to demands which he held for collection against 
the plaintiff due other parties ; Held, 

1. The plaintiff cannot maintain an action in his name to recover the sum alleged 
to be due upon the claims. 

2. That the effect of the transfer was to vest the ownership of the claim in the 
attoruey, as a "Trustee of an Express Trust," and the action should have 
been brought in his name alone, or, in conjunction with those of the cestui qnc 
trust. T h e  Code, $$I77 and 179. 

(Wi l ley  v. Galling, 70 N. C., 410, cited and approved ; Abrams v. Cweto?i, 74 N. C. ,  
523, cited and distinguished). 
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CIVIL ACTIOU, tried on the report of the referee, Geo. V. 
1 Strong, Esquire, and the exceptions filed thereto, before Gudger, 

Judge, at  August Term, 1884, of WAKE Superior Court. 
The Court adopted the findings of fact and affiriued the con- 

clusions of law of, the referee, overrnled the plaintiff",. excep- 
tions, and adjudged the action be clismissed. 

From this judgment the plaintiff appealed. 
Tlie facts sufficiently appear in the opinion. 

Jlessw. Gray dl: iSfcmps aud Armistcad Jones, for plaintiff. 
Messrs. Pace & Holding, for defendant. 

~\~ERRIMON, J. The plaintiff alleged in his complaint that the 
defendant mas indebted to him on sundry accounts in tlie sum of' 
$679.43. This, the defendant in his answer, denied, and thus it 
became necessary for the plaintiff to establish his alleged debt by 
proper proof: 

By consent of the parties, the whole matter in contention was 
referred, under the Cbde of C i d  P~oceduve, with instructions to 
the referee to report his findings of law and fact. The referee 
among other things, reported as follo~vs : 

"Prior to the commencement of this action, E. R. Stamps, an 
attorney at law, had certain claims against the plaintiff in his hands 
for collection, and presented the same to him for payment, who 
thereupon transferred to the said Stamps the account on which 
this action is brought, for collection, it being agreed between 
then1 at the time, that said Stamps should collect the same and 
apply tlie proceeds to the claims so h d d  by him for collection 
against the said Wynne. 

('The plaintiff cannot maintain this action, but it should have 
been brought in the name of the said E. It. Stamps as trustee of 
an express trust." 

Upon these findings the court held, aud we think properly, 
that the plaintiff coulcl not recover. I t  is ubvious that the plain- 
tiff' sold and transferred his debt against the defeudant to E. R. 
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Stamps, upon the express trust that he should collect the same, 
and apply the money when collected, to the payment of the debts 
he, as attorney, held against the plaintiff for collection. The 
trustee had the ownership of the debt, and he was charged by 
the trust to collect it, not for the plaintiff, but for certain of his 
creditors. The plaintiff could not of right reclaim it, nor could 
he sell or dispose of it to another, except subject to the trust. 
The debt belonged to Stamps as trustee of an express trust. The 
Code, see. 177, provides that the action must he brought in the 
name of the party in interest, unless as otherwise provided, and 
section 179 provides, that the trustee of an express trust may sue 
without joining with him the person for whose benefit the action 
is prosecuted, but he, in such case, must sue alone, or join the 
beneficiary with him. lJ7illey v. Catling, 70 N.  C., 410. 

The counsel for the plaintiff cited and relied upon Abram v. 
Oweton, 74 N. C., 523. That case is not like, but very difler- 
ent from this. I n  this case, the plaintiff transferred his debt to 
the trustee for 8 valuable consideration, that is, that the trustee 
would collect the debt, and with the money pay certain debts 
owed by the $aintiff to certain persons. In  that case there was 
no consideration. Abrams was merely an agent or attorney, who 
undertook to collect certain notes for the owner of them, who did 
not part, nor intend to part with the ownership of them. 

There is no error, and the judgment must be afirnied. 
No error. Judgment affirmed. 
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DUPREE 0. VIRGINIA HOME INSURASCE CO.  

DEFENDANT'S APPEAL. 

JIEBRIMOS, J. This is the defendant's appeal in the case 
last reportecl. I11 the court below, the plaintiff failed to establish 
his allegecl debt against the defendant, and the Court gave jadg- 
merit for the latter in that respect. The plaintiff appealed to 
this Court, a i d  we have affirmed the judgment. This put ail 
end to the action, except in respect to the counter-claim pleaded 
by the defendant. 

I t  niight be questioned whether the alleged indehteduess of 
the plaintiff to the defendant, a i d  pleaded as a counter-claim, was 
in btrictuess such, but it is Lulneceesary to decide any qr~eation in 
that respect, because the referee found the facts, and as matter of 
lam, that the debt vas  barred by the statute of limitations. 
There was no exceptions to thiq finding, and the Court affirmed it. 

So that the appeal of the defendant was improvidently taken. 
I t  prezeilts no question for our decision, and nlust therefore, be 
dis~ui,*zed. 

Appeal dismissed. 

SARAH A.  DCPREE v. THE VIRGINIA HOME I N S U R B S C E  Co 

C7o)o,ztirzucc n ce - Euiderzce-Agent - JLLI'OP- ChaIlel~ges-lssues- 
Insurance- TVit)zess, Exanzination of-lsstces- 

Judge's Charge. 

1. The grantiug'or refusing a contiuuance is entirely discretionary with the pre- 
siding Judge, and cannot be assigned for error on appeal. 

2. In an action on a policy of insurance, where the defence is over valuation, it is 
colnpeteut for the plaintiff to prove that insurance was effected the Sear pre- 
vious on the same property in another company, through the same general 

2 7 
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agents by nhom the policy in suit was isbued, and that before the former 
policy was issued an ageut examined and valued the property, although such 
agent was not the agent of the defendant company. Such evidence is admissi- 
ble, ~ o t  on the ground of binding the defendant ui th the knowledge acquired 
by such agent, but to bhow what information the general agents were in pos- 
sesaon of when theyissued the policy in suit. 

3. The Court may permit a paper to be read in evidence before its execution has 
been proved, when the party introducing it undertakes, at a subsequent time, 
to prove the execution. 

4. Where concurrent insurance 1s effected in differeut companies, all represented 
by the same general agent, an examination and valuatioc made by a subordi- 
nate agent of one of the insurers, is admissible in evidence againfit all who act 
on his report, and the same rule applies to s~iccessire insurance in different 
companies. 

5. The admission of immaterial evidence cannot be assigned as error. 

6. A partj 's reason for peremptorily challenging a juror cannot be inquired into. 
The law gives to a litigant the right to object to  a limited number of jurors 
without assigning any cause. 

7. I t  is iucompetent to prove u-hat a witness swore on a former trial, when the 
witness can, himself, be put on the stand. 

8. \\.here a witness has been questioned in regard to certain matters in his exami- 
nation in chief, it is discretionary with the Judge whether he will allow 
further questions td be asked the witness in regard thereto, after the cross- 
examination has been completed. 

9. Refusal to allow further testimony after the case has been closed, is matter of 
discretion and nut subject to review. 

10. Issues which embrace ail the substantial matters of defence deleloped in the 
pleading and necessary to a determination of the action, are sufficient. 

11. When requested to do soin apt time, the Judgemust put in u-ritmg so much of 
his charge ab embodies principles of la%, but he cannot be forced to put the 
recapitulation of the evidence in writing. 

12. I t  is not error in the Judge to omit to charge the july upon matters of law 
which can only arise upon the ~erd ic t ,  aud have no bearing on the questions 
to be considered by the jury. 

13. The strict accuracy required in applications for insurance, in order to bind the 
i n s u ~  er, is in the statemeut of facts, and not matters of opinion as to the value 
of the property, unless intended to  obtain some unfair advantage. 

(State v. Scott, 80 S. C., 365; Capehart v. Stewart, 80 N. C., 101 ; Gadsby v. Dyer, 
91 N. C., 311 ; Wood v. Sazuyer, Phil., El ; Curvie v. Clark, 90 N. C. 855 ; Bob- 
bilt v. Thr Insurance Compapal~y, 66 N. C., 70, cited and approved). 

CIVIL ACTION tried before Avery, Judge, and a jury, at Feb- 
ruary Term, 1884, of WAKE Superior Court. 
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There was a verdict and judgnlent for the plaintiff, and the 
defendant appealed.. 

Messrs. Avmidead Jones and A. M. Lewis & Son, for the 
plaintiff. 

Xessrs. D. G. Fowle, J. W. Hinsdab and &to. Devereux, k.., 
for the defendant. 

SMITH, C .  J. The plaintiff's action is upon a policy of insur- 
ance against fire, issued by the defendant company on the 3rd 
day of October, 1879, and its object the recovery of damages 
for the loss of a store-house and certain articles of personal prop- 
erty therein, that were burned on the 21st day of the same 
ponth. Besides controverting some of the allegations contained 
in the complaint, the answer sets up as a defence against the 
demand, false representations alleged to have been made in the 
plaintiff's application for insurance, as to the value of the prop- 
erty proposed to be insured, and her failure, after the fire, to fur- 
nish, under oath, to the adjusting officer of the company sent to 
make examination, the full and detailed specifications of the 
building, its cost, and the other particulars required under the 
terms of the contract. The defendant avers that the house and 
other articles are kuowingly estimated by the plaiiltiff at double 
their real value, as grouped in her application, at the time; and 
these false and fraudulent estimates, as an inducing influence, 
enter into and vitiate the contract of insurance, and exonerate the 
company from any liability auder it. 

The aggregate valuation distributed among the several kinds 
of property, is put in the application at $1,700, whereof the sum 
of $1,132, not quite two-thirds, also ratably apportioned, is pro- 
tected by the policy issued in response. Some discrepancy ap- 
pears in the enumeration of the several sums covered by the 
policy, which, added, make $1,066 and not the entire amount of 
the insurance. But the variance was not adverted to in the argu- 
ment, nor does it affect the meri.ts of the controversv, and we 
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notice it only to show that it has not been overlooked in exam- 
ining the record. The parties accept the first-mentioned sum as 
that in dispute and this is assumed in the verdict for damages. 

From the conflicting allegations made in the pleadings, issues 
in the form of inquiries are drawn out and were submitted to 
the jury, which, with the responses io each, in substance are as 
follows : 

1. Did the defendant company issrie the policy mentioned in 
the con~plaint ? Answer-Yes. 

2. Was the property covered by it destroyed by fire? An- 
s~~er-Yes. 

3. What was its first cost ? Answer--$I ,700. 
4. What was the value of the house and other insured prop- 

erty at the time of application for insurance, separately esti- 
mated? Answer-Value of the house, $800; general merchan- 
dise, $600 ; counter, shelves, &c., in the house, $100; show cases, 
scales, drawers and furniture, $100. 

5. What the value when destroyed by fire? I n  answer the 
jury make the same estimates, except that the general merchan- 
dise is valued a t  $750, an excess of $1 60 over the former. 

6. Did the plaintia know or have reason to believe that the 
property or any part of it was overvalued in her application? 
Ausmer-So. 

7. What was the value of the property destroyed by the fire? 
Answer-$1,750. 
8. Did the plaintiff furnish proof' of loss in compliance with the 

conditions of the policy? Answer-Yes. 
9. Had  a store-house located on the same land, and near the 

same site, been burned within three years next befbre the plain- 
tiff's application ? Answer-Yes. 

10. I f  so, and it was insured, by what company and for whose 
benefit was the insurance e i k t e d ?  Answer-By the Virginia 
Fire and Marine Insurance Compauy and for the benefit of W. 
E. Dupree. 

I n  pursuance of these findiugs, judgmeut was rendered for the 
and the defendant appealed. 
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DCPKEE V. VIRGIBIA HOYE IFSURAKCE CO. 

The exceptions, thirty-six in nnmber, to which is added another 
in the brief for the appellant, not found in the record, were taken 
during the various stages of the trial up to the final judgment, to 
rulings of the judge in the reception of evidence objected to-in 
the rejection of evidence offered by the appellant-in the framing 
of issues-in the refusal to give instructions asked-in the 
giving of such as are shown in the charge, and in other nlatters 
appearing in the transcript. These exceptions 17-ill he considered 
scrintirn in the order of their enumeration. 

(1) The defendant's counsel moved for a continuance on acco~ult 
of the ahsence of a witness, the gronnds for which were deemed 
insufficient by the court, and for this reason, as also in the exercise 
of a judicial discretion, the tilotion was denied. I f  rep~ated and 
uniform ruliugs that the grantiug or refusing a continuance of a 
cause is not a subject of appellate review are to have any force, 
this must be consjclered as settled. State v. Scott, 80 K. C., 365. 

(2) The second exception is to the admission of proof of an 
application made by the plaintiff the preceding year, to the 1%- 
ginia Fire and Marine Insurance Company, through the same 
general agency of Cameron, Hay  & Co., by ~ ~ h o n l  the present 
insurance was effected, upon the same subbjtantial statement of facts 
in the application as far as per t iapt  to the controversy, her notifi- 
cation by these agents of the approaching termination of the time 
of insurance, and renewal solicited, her being supplied by them 
with a form of application to the defendant company, filled up, 
returned and policy issued, and that the first application mas 
filled up, and the responses n~ade  out under the supervision of an 
agent of that company, sent to make a personal exa~ninatioa of 
the premises, preparatory to the issue of its policy. We do not 
see any valid objection to' the proof of these facts. I t  was not 
offered to connect the defendant with the agent, so that from the 
relation, the knowledge acquired by the latter is in law to be 
deemed the knowledge of the principal and thus preclude the 
defendant from iinpeaching the plaintiff's valuations as false and 
fraudulent, but to show upon what information, in possession of 
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Cameron, Hay & Co., the policy involved in this suit was issued 
and why no f ~ ~ r t h e r  inquiry was considered necessary. An exam- 
ination which warranted the first, might well be considered, in 
the absence of any suggested change in the condition or value of 
the property, sufficient to authorize the issne of the last. 

Moreover, the plaintiff' sought a re-insurance iu the same com- 
pany, and the substitution of the defendant was the unasked act 
of the general agency, under an authority conferred and used a t  
the discretion of the agency, and in which the indiffer- 
ent in the matter, acquiesced. She ought not, .therefore, to be 
placed in a less favorable position than she would be if the same 
cotupany had re-insured. 

The general agents did not, therefore, exclusively rely upon 
the plaintiff's estimates, but were in possersion also of the infor- 
mation supplied by the personal inspection of the agent of the 
former company, when they chose to transfer ,the applicatiou to 
the defendant, and both are in harmony with the plaintiff's state- 
ment in the present case. 

The material and important question then and now is, was 
there an intentional over-valuation, not a mere error in judgment, 
if the estimates mere put too high, and this is solved by a verdict 
which declares that the property was respectively worth the sums 
at which it is valued in the application, and that consequently 
there was no misrepresentatiou fraudulent or otherwise in the 
application. 

(3 and 4) The production of the notice and the letter with the 
former and the present policies, finds support in the same consid- 
eration. I n  the notice, Cameron, Hay & Co. call themselves 
"General Insurance Agents," and in neither do they designate 
their principals. The objection to the reading of these papers 
until their authenticity was shown and the adn~ission of them ou 
condition of proof thereafter, was removed by subsequeut evi- 
dence of their genuineness. 

(5) The  objection to the testimony that, upon the plaintiff's 
first application to Cameron, Hay  & Co., an agent came out and 
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saw and valued the property, pursuaut to which the former policy 
issued, and that they had the same inforniation when the defead- 
ant, through the same agents, entered into its contract with the 
insured, is met with the same answer given to a similar preced- 
ing one, a d  is equally untenable. 

I t  is certainly conlpeteut to show the source and exteut of the 
inforll~ation posqessed by the general agents, and which prompted 
their action in the premises, and to repel the imputatiou of a false 
a d  frauduleut representation of value on the part of the plain- 
tiff. It is niauifest that if a divided insurance had been obtained 
in differeut compauie~, a11 represented by the same agency up011 
an examination and estimate made by a subordinate agent of one 
of them, he would stand in the same relatioil to each, a d  be, to 
this extent, the cornmo~~ ageut of all who act upon his report. 
Why should uot the same rule prevail wheu successive iusrirances 
in different conipa~~ies are secured? The testimony was properly 
admitted. 

(6 to 11) inclusive, and 16 and 1 7  exceptions, relate to evi- 
dence offered to identify the person of the agent, by proof of his 
hand-writing in the application, and that while he was in the 
service of the former, he was not in the en~ploy of the present 
insuring company, and h a y  be cousidered together as preseuting 
the samegeneral proposition in varying aspects. While there is no 
sufficient reason, iutrinsic iu the evidence itself, for its exclusion 
from the jury, it is obviously immaterial, so that no error can be 
assigned in the ruling. It is unimportant that the person that 
made the examinatiou of the property aud concurred in the esti- 
mate of its value, was acting at  the tiwe for the former company, 
for the information mas comn~unicated to the firm that issued 
both policies, a d  had authority from each to do so. From what- 
ever source derived, the general agents had the same Irnowledge, 
and it is their possession of the information which in law is 
imputed to their principals and imposes the obligation. 

(12) The inquiry as to the plaintiff's reason for the peremptory 
challenge of a juror, with a suggestion of its beiug because the 
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juror resided iu her neighborhood, mas rightfully disallowed. 
The law gives to a litigant the right to ohject to a limited num- 
ber of tendered jurors without assigning cause, and its exercise 
cannot be called in queqtiou to his prejudice in the mode here 
attempted. This, if any authority mere needed, i- decided in 
Capehart v. Stewart, 80 PI'. C'., 101. 

(13, 143, 15) These exceptious having been abandoned we for- 
bear to con~ment upon then]. 

(14) The o&r to prore that a witness who had uot been intro- 
duced at the present trial swore, on his former examination, as to 
the value of the insured property, was promptly and properly 
denied. The correctness of this ruling is too obvious to require 
more than a reference to Gadsby v. l l y ~ r ,  decided at last term, 91 
N. C., 311, and what is said iu  the opiniou filed in that case. 

(18, 20) These exceptions in \dve  a question of practice, and 
the testimony was not received, because not offered in apt time. 
The clefb~dant proposed to inquire of its witness, J. A. Rhodes, 
after the conclusion of the cross~examination by the plaintig, 
whether his estimate of the cost of such a structure as that 
burued (which he had put at $350 on hib first exmn~iuation) was 
hased upon his knowledge or was "mere guess work," as he had 
said in his cross-exainii~ation hy the plaintiff. The answer would 
have been but a repetition of the te4nlony in chief, with the 
explanation given in response to the plaintiff's iuquiry into the 
value of the opiuion, as embodied in the estimate, and thus the 
same subject matter would again come up. I t  was entirely com- 
petent for the Judge, while i n  his discretion to admit, to arrest 
the proposed re-examination for the reason which he assigns. 

The other exception is to the refusal of the Court, after the 
witnesses on both sides had been heard and the plaintiff's testi- 
mony in reply was clo$ed, to permit the defendant to introduce 
evidence to contradict the statement of P. C. Dnpree, that he had 
on the other trial contradicted a deceased witness. The state- 
ment was elicited upon his examination by the defeudant and not 
in anmer  to any interrogatory from the plaintiff. The testimony 
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was disallowed, as reopening the rase after it was closed, for no 
sufficient reasons addressed to the discretion of the Court to war- 
rant a relaxation of the rule. The refusal presents no point for 
review upon appeal, and the practice is clearly and distinctly 
marked in the well considered opinion of the Court in iS'awye7- r. 
Wood, Phil. 251, 274, delivered by Mr. Justice Reade. 

(19) The testimony of a witness for the defendant, who had 
been examined at the previous trial and had since died, one J. IT. 
Dodd, was reproduced by one who had heard his former state- 
ment, that a conversation occurred between the plaintiff and her 
brother, the said P. C. Bupree, in  which the former said the 
house had cost her nearly $400, and that some small addition of 
lunlber afterwards had run it up $10 or $16 more. 

The said Dopree, for the plaintiff, denied that any such con- 
versation occurred, or that he had ever heard the plaintiff say how 
much money she had expended on the building. 

Upon cross-examination the witners admitted, that as to this, 
the testimony of the deceased witnesk was in conflict with his own, 
and thereupon he was asked, with a view of' impeaching hini, 
whether he knew the handwriting in the body of the application 
a d  the signature thereto. 

W e  are unable to see in the question, or the aamwer it may 
bring out, any tendency to inipeach the truthfulnem of the wit- 
ness himself, or to impair the force of his testimony. At least 
this is not sufficiently pointed out in the record to show its perti- 
nency aud bearing in that direction, and the error in not permit- 
ting the inquiry to be made. How can the witness's knowledge, 
or m-ant of knowledge, of the writing disprove what the witness 
says in regard to the conversation, or what his sister haid at any 
other time in his hearing? 

The discrediting interrogationh that put the witness in antagon- 
ism to the reproduced testimony of Dodd, and which antagonism 
he admits, seem to be directed, not to the written answers found 
in the application, but to the plaintiff's verbal declarations, and 
especially that spoken of by the deceased witness. 

The exception must be overruled. 
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The series of issues, ten in number, while the subject of com- 
plaint in the eleventh exception taken by the appellant, in our 
opinion present the controversy in all its essential aspects to the 
minds of the jury, whose findings negative all the forms of 
defence set up to the plaintiff's claim. 

These findings determine the separate values of the house and 
articles therein aq grouped in the estimates, at  the time of the fire, 
their original cost as a whole, the absence of knowledge of, or of 
intended over-valuation in the plaintiff's application, the measure 
of her loss from the fire, a full compliauce with the requirements 
of the policy in furnishing proof of the loss, and that the plain- 
tiff had 110 interest in a previous insurance of a house upon the 
same premises by W. E. Dupree. 

Without considering separately the exceptions that relate to 
the f o m  of the issues framed and passed on by the jury under 
the sanction of the court, it is sufficient to say that these embrace 
all the substantial matters of defence developed in the pleadings 
and necessary in the determination of the action, on which the 
defendaut was entitled to a response from the jury, compre- 
hended in the geueral terms of an inquiry, while, in some cases, 
not subdivided and presented in the specific form tendered for the 
defendant. 

We, therefore, overrule these exceptions. 
We now proceed to cousider the defendaut's prayer for iustruc- 

tions aud those given by the court. 
The defendant's counsel requested that the jury be charged : 
1. That the applicatioi~ upon which the policy of insurance 

was issued forms a part of the contract of insurauce and is a 
warranty by the assured. 

2. That the application being in the uature of a condition pre- 
cedent, the burden of proof is up11 the plaintiff to prove the 
truth of its representations. 

3. That a representation as to the value of the property insured 
is material. 
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4. That the doctrine of immateriality does not apply in a 
case where the representation forms a part of the contract, and is 
made in response to a direct question. 

5. That it is sufficient to avoid the policy, that the representa- 
tions were false, however honestly made. 

6. That the burden of proof is upon the plaintiff to satisfy 
the jury that the property insured was as to each item, worth the 
value placed upon it. 

7. That there is no evidence that any agent of the Virginia 
Home Insurance Company ever inspected or valued the building 
or shelves, counters or drawers insured. 

8. That there is no evidence that any agent of the Virginia 
Home Insurance Company ever inspected or valued the stock of 
goods, show case, scales and bed-room furnitnre insured. 

9. That there is no evidence that any agent of Cameron, Hay 
& Co., ever inspected or valued the property inrured or any part 
thereof. 

10. That there is no evidence that the Virginia Home Insur- 
ance Company, or any of its agents, had any personal knowledge 
of the value of the property insured. 

11. That if the jury shall believe that a former agent of Cam- 
eron, Hay & Co., acting for the Virginia Fire and Marine Insur- 
ance Company, examiued and valued the building, shelves, coun- 
ters and drawers insured, there is no evidence that he commu- 
nicated his knowledge to Cameron, Hay & Co.; and the Virginia 
Home Insurance Company are not in any way affected by said 
knowledge of Cameron, Hay & Co. not communicated to them. 

12. That there is no evidence that in any way fixes on the 
defendant either actual or constructive knowledge of the value 
of the property insured, outside of the application on which the 
policy was based. 

13. That it is incumbent on the plaintiff to satisfy the jury, 
by a preponderance of evidence, that the cost price of the prop- 
erty insured to the plaintiff was $1,700. 
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14. That there is no evidence that the property insured cost 
her $1,700, and that the jury must find upon the issue upon this 
subject in favor of the defendant, that is, that the property did 
not cost $1,700. 

15. That if the jury shall believe as testified by the plaintiff, 
that her son, by her permission, built a house. upon her land, 
which was, a year or two before the date of the policy sued upon, 
destroyed by fire, that they must find the 9th issue in favor of 
the defendant. 

16. That the burden of proof is upon the plaintiff to show 
that she has furnished to the company the proof of loss required 
by the policy, containing a particular accouut of such loss, signed 
and sworn to by her. 

17. That there is no evidence that she has furnished the 
defendant with the required proof of loss as to the general mer- 
chandise. 

18. That there is no evidence that the plaintiff has furnished 
the defendant with the required proofs of loss for the scales, 
drawers and bed-room furniture. 

19. That there is no evidence that the defendant has waived 
such proof of loss. 

20. That if the jury shall believe that the plaintiff furnished 
to the defendant the proof of loss which was sworn to before S. 
D. Williams and procured hirn to sign the certificate of such loqs, 
without knowing the amount of' the loss, the value of the prop- 
erty or other facts set forth in the certificate made by said Wil- 
liams, or without having examined and read over the same 
before signing it ; that said proof of loss waq fraudulent and not 
such as required by the policy, and the jury must find these 
issues in favor of the defendant. 

21. That the defendant was not bound to make an exaniina- 
tion of the value of the property insured, and was in no default 
for not doing so. 

22. That the defendant had a right to rely on the statements 
of the assured, as contained in her applicatiou, and mas not bound 
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to make any further inquiry as to any of the matters contained 
in said application. 

23. That the plaintiff had a right to read Borum's deposition 
to the jury. The omission of the defendant to read the deposi- 
tion which might equally have been read by the plaintiff, is no 
ground for the presumption that the testimony of Borum would 
be unfavorable to the defendant. 

24. That the jury cannot consider any of the evidence relating 
to the exaiiiination of the property insured, by an agent for the 
purpose of insurance prior to the date of this policy, as such 
evidence has no bearing in this case, and is withdrawn from the 
consideration of the jury. 

25. That when application ig made for insurance; at  the same 
time and in the same application, upon two or more separate 
pieces of property, as upon the store and the goods therein; and 
the statements of the insured, contained in the said application, 
in reference to any one item of property, are falsq the contract is 
regarded as entire, and the whole contract is void. 

Counsel for the defendant in addition to the request made in 
writing, that the charge of the Court should be in writing, asked 
the Court, when the last of five speeches was being made to the 
jury, to put in writing also, any recapitulation of the testimony 
given to the jnry, to show the application of the law to the 
testimony. 

His  Honor charged the jury, in writing, as follows : 
"The plaintiff brings her action to recover upon a contract 

between the plaintiff and the defendant company, which contract 
is embodied in the application and policy issued thereon. The 
contract is mutual. 

The answers of the plaintiff contained in the application, 
amount to a covenant oil the part of the plaintiff that such answers 
(if material), being inducements to the defendant to enter into the 
contract, were true when the application was made. The defen- 
dant covenants to perform the stipulations colltainecl in the policy, 
subject to the conditions set forth in the policy, but is not ans~ver- 
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able to plaintiff in damages, unless the plaintiff has shown 
affirmatively that all the material representations contained in 
the application, and relied upon as inducements to contract, by 
defendant, were true when made. 

The burden is upon the plaintiff to satisfy the jury by a pre- 
ponderance of testinlony : 

1. That the defendant executed and issued to the plaintiff the 
policy set forth in the conlplaint. I f  the jury are so satisfied, 
their response to the first issue mill be "Yes," otherwise, '(No." 

2. That the plaintiff's property covered by the policy sued on 
was destroyed by fire. I f  the jury are so satisfied they will 
respond to the second issue, "Yes," otherwise, "No." 

3. What was the actual or estimated cost of the property 
insured, and that it was as peat. as the amount set forth in the 
application, viz., $1,700. I f  the actual or estimated cost of the 
property was less than $1,700, then the plaintiff cannot recover. 
In response to the third issue, the jury will write in letters or 
figures what they find from the testimony was the cost of the 
property insured. 

4. That on October 3,1879, when the application was made and 
also when the store-house was destroyed by fire, the  value of each 
of the articles or items set forth in the application or policy mas 
as great as the value fixed in the application and policy, viz.: 
That on the first of said days the store-house was worthr$800; 
the general merchandise was worth $700; the counters, shelves, 
etc., in store-house were worth $100; the show case, scales, 
drawers and bed-room furniture in the store-house were worth 
$100. 

I n  response to both of said issues the jury will write in letters 
or figure3 what they find from the testimony was the reasonable 
market value of articles as classified and set forth in the issues 
submitted. Upon the question as to the value of the property 
insured, at  the time when the application was made and also 
when the store-house was destroyed by fire, the plaintiff relies 
upon her own testimony that the merchandise was worth accord- 
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ing to inventory, at cash price on September 29, 1879, $600, and 
that $200 worth of goods were added; that the other insured 
articles in the store were worth the amounts set fbrth in the 
application, viz. : . .... .. ...... ...... . and ...... .... .. ... ... ; that the 
store-house I{-as worth $800, and also upon the testimony of P. 
C. Dupree, who testified that as carpenter he did a portion of 
the work. 

The defendant relies upon the testin~ony of the witnesses Ash- 
ley ancl Ellington, examined as experts, and a number of other 
witnesses ~ h o  estimate the \-due of the building at $350 to $400, 
and the shelves, counters and show-case at less thau the value set 
forth in the policy, and upon the testin~ony of a number of mit- 
nesses who estimate the value of the goods much lower than 
price fixed in the policy. 

I n  determining the value of the property insured on October 
3, 1879, the jury may consider and give such weight as they 
deem proper, to the testinlony offered to show that the firm of 
Cameron, Hay & Co. TTere, during the years 1878 and 1879, 
agents both of the defendant company and the Virginia Fire 
ancl Marine Insurance Company, that issued the policy offered in 
evidence in July, 1878, and that an agent acting under the 
direction of said firm, inspected and estimated the value of the 
store-house and other articles insured in the policy sued on, at 
the prices set forth in the policy issued in 1878, and made out 
the application; that the relations of said firm with said agent 
were such that the said firm of Cameron, Hay & Co. could issue 
a policy in the name of' either of' the corporations without regard 
to the form of the application, and that the policy sued on mas 
issued upon an application in form for insurance in said Virginia 
Fire and Marine Insurance Company. The witness may be con- 
sidered as determining the value of the other articles insured, 
but not as to the value of the merchandise. 

The burden is upon the plaintitf also to shorn in response to 
the seventh issue, what was the value of the property actually 
destroyed by fire. 
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The plaintiff insists that it was the amount set forth in the 
policy, less the value of the articles carried out of the store-house 
and saved. The defendant insists that the aggregate value of the 
articles was much smaller, and that the value of the articles sared 
should be deducted from the aggregate value ascer;ained by the 
jury. 

The response to the sixth and ninth issues will be "yes" or 
"no," as the jury may find from the testimony. 

I n  response to the tenth issue, if they shall find that the house 
had been previously insured, the jury will give the name of the 
person for whose benefit the store-house was insured. The only 
testiniony on this subject was that of the plaintiff, that her son 
built the store-house on her land and by her permission, and 
afterwards took out a policy of iilsurance for his ornil benefit, and 
that the ]lame of her son was W. E. Dupree. 

I n  passing upon the eighth issue, if the jury are satisfied by n 
preponderance of testimony, that the plaintiff furnished to the 
defendant the proof of loss, which has been offered in evidence, 
witliin ninety days after the property insured was destroyed by 
fire, then the burden would be upon the defendant to show tha 
the defeildant demanded other proofs or in different form, and 
which were requisite to full compliance with the conditions of the 
policy. I f  such dernailds were made by defendant and the plain- 
tiff did everythiug in her power to comply with the demand, and 
failed only to furnish some of her bills or her inventory destroyed 
by fire, the proof of loss offered in evidence would be deemed in 
law a compliance with the stipulations a i d  conditions of the 
policy. 

The court gave the first three and the twenty-first instructions 
asked by defendant, and stated that as the jury were called upon 
to find the facts so fully as to alilount almost to a special verdict, 
much of the instruction asked by the defendant involved ques- 
t i o n ~  of law which might arise after the return of the verdict. 

I n  their deliberations as to the sixth issue, the jury may con- 
sider the testimony of the witness as to actual value of the prop- 
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erty insured when the application was made, and also the testi- 
mony in ref'ereuce to the inspection of the property by an agent 
in 1878, to which attention mas called in conuection with the 
fourth issue. 

3 2 ~  EXCEPTIOS.-T~~ defendant excepted to His  Honor's 
charge as given. 

3 ;3~  EXCEPTION.-Tho defendant also excepted to the failure 
and refiisal of His  Honor to give each of the iustructiol~s asked 
for 

At  the conclasiou of the evidence and before the argument was 
entered upon, the defendads counsel presented a *erie* of iustruc- 
tions, twenty-five in number, which the court was requested to 
give to the jury, and at the same time demanded that the iuqtrnc- 
tions to be given should be in writing, adding thereto during the 
progress of the discussion a request that the reqi tula t ion which 
might be nlacle of the testimouy should also be reduced to writ- 
ing, to show the application of the law to it. 

I11 this connection it may be remarked that the statute,  cod^, 
$414, ouly requires to be written and read to the jury, when 
demanded in apt time, so much of the charge as embodies a 
proposition or priuciple of law, which, if erroileous, admits of 
correction, hut not the rehearsal of the testimony. He  must 
(' state in a plain and correct manner the erideuce given iu," and 
then, if' required, ((deckcir.e and esplaiu the law arising thereou " 
in writing; section 413. 

This constructiou is put upon the statute and declared in Cur- 
~ i e  v. Clark, 90 N. C., 355, 359, 360. 

The three first enume~+ated instructions, as also the 21st in 
the serie? ofered by the defendant, were giveu, and these are put 
out of controversy. 

The uext two, numbered four and five, present questions of 
law and not of fact, and came within the obiervation of the 
Judge as matters to be decided after the findiugs of the fact to 
which the principle of law may be applicable ; moreover, all the 
misrepreseutations relied on in the answer, as a discharge of the 

28 



431 IK THE SUPREME COURT. 

defendant from the obligations of the contract, consist in an 
alleged over-valuation of the property, in the denial that the 
plaintiff had before suffered a loss by fire of a building up011 the 
same premises, and added to this, her failure to furnish the par- 
ticular.; of the loss afterwards, when required. These defences 
are presented in distii~ct a i d  independent issues to the jury, x i th  
directions to deterinine the separate value of each kind of imurecl 
property, at the time of insurance, and in like manner the actual 
or estimated cost of the property in the aggregate. This was 
doilk, and the verdict also fixed the separate d u e  at the time of 
the fire. As the findings are aclrerse to the defendant and sus- 
tain the btatementsin the answer, no question as to their materiality 
can ari-e, and no cause of colllplaint found in the imputed omis- - 

sion to tell the jury that, in order to a recovery, all the answer,s to 
the inquiries contained in the applicatiou must be true in fact, irre- 
spective of their materiality in inducing the issue of the policy. 

The next seven instructions, from sir; to tmeIre inclusive, are 
predicated upon matters already considered, and require no 
further comment, except that which imposes the burden of show- 
ing the separate d u e . :  upon the plaintiff, and in this the jury 
were so directed and they have so responded. 

The 13th instruction asked, differ., from that given and nunl- 
bered three, only in that the former confines the inquiry to the 
aggregate cost of the property, while the other, following 111ore 
near1)- the words of the application, requires in detail the find- 
iug of " t h e  actual or estimated cost." There can be no just 
complaixlt of this. 

The 14th instruction, follows and is dependent upon that 
iinmediately preceding, and the case shows there was evidence 
to warrant the response to the direction to find, if not the actual, 
thc estimated cost of the property, aud in this alternative form, 
the an-wer ir given to the inquiry in the application. 

The 15th instruction was properly refused, and the verdict 
removes the defence set up in the ansver based upon an alleged 
insurance for, a i d  a loss sustained by fire by the plaintiff. 
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The 16th instruction was given upon a broad and compreheu- 
sive issue, involving a compliance with all the requirements in 
respect to the proof of loss, and without a tedious rehearsal of 
the evidence upon this point, embraciug a volulni~lous eorrespond- 
ence between the plaintiff's counsel and an adjuster of the defend- 
ant company, we are clearly of opinion that it warrants the 
charge of the court in respect to the eighth issue, and not less so 
the finding of the jury in the affirmative in response thereto. 

The instructions, 17 to 20 inclusive, are rightfully refused. 
The answer to the 22d instruction is found in the entire 

charge, which makes the liability of the defendant contingent 
upon the correctness of the declarations contained in the applica- 
tion, and thus assumes that the defendant might act upon them 
without further inquiry. 

W e  cannot see the pertinency of the matter of the 23d instruc- 
tion, nor what use in argument was made of the defendant's fail- 
ure to read the deposition of its adjusting agent, nor indeed that 
anything occurred afterwards (for the instruction was asked before 
argument), which called for any direction of this sort during its 
progress. I t  seems not to have been noticed by the court, and 
we must assume the reasons for this, while not appearing, were 
sufficient. 

The 24th instruction requires no further comment, and the 
25th) which involves only matter of law, ha.: hwon~e uniinport- 
ant in consequence of the verdict. 

Before dismissing the subject, it is proper to say, that the strict 
accuracy required in the application, to make the insurance con- 
tract binding on a compauy, is in the statement of facts, known 
or assumed to be known, and declared as such, not i11 the opinion 
formed and expressed as to the worth or value of property, and 
hence, an honest, though erroneous estimate put upon it, camlot 
be a vitiating element in the contract. I t  might be otherwise if 
intelided to deceive and secure some unfair advantage from the - 
company through its misplaced confidence, and, therefore, an issue 
was framed numbered 6 to present the imputed over-valuation 
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in this aspect, and the finding relieves the plaintiff of an inten- 
tional misrepresentation. 

The cases cited in the brief of the defendant's counsel are in 
accord with this view. Jefries v. Life hsurance Co., 22 Wall., 
47 ; B t a a  Life Ins. Cb. v. France, 91 U. S., 510; Bobbitt v. 
Liv. and Lond. Globe Ins. Co., 66 N. C., 70, and a large number 
of other references in the brief. 

After the rendition of the verdict, the same rulings, the excep- 
tions to which have been reviewed, were assigned as grounds in 
support of a motion to set aside the verdict and award a aeniye de 
novo, and especially that there had been no evidence offered to 
sustain the finding; upon the 3d, 4th, 5th, 6th) 7th) 8th and 10th 
issues. 

This is but a renewal of previous exceptions, and we will only 
remark that the seventh must have been intended to refer to an 
issue of that number in a previous enumeration of the issues, and 
not to that passed on by the jury bearing the same number. 
This latter is only an inquiry as to the value of the property 
burned, about which there was much evidence. 

The motion for judgment upon the verdict for the defendant 
finds no support therein. 

The Judge who presided at the trial, and seems to have given 
a patient hearing to the argument in support of the long array 
of exceptions, and to have correctly administered the law in dis- 
posing of them, in explanation of the voluminous record sent 
up, says it was in deference to the demands of appellants' coun- 
sel, and while his notes do not show that the plaintiff testified, 
se~iatim, that the store-house and articles therein covered by the 
policy were worth, separately, the sunls at which they are valued 
in her application, yet the charge was written when his recollec- 
tion was fresh, and was predicated upon her testimony as being 
such. We must, therefore, accept the fact to he correct. 

Upon a calm review of the case as presented in the appeal, we 
find no error which entitles the defendant to a reversal of the 
judgment, and it must be affirmed. 

No error. Affirmed. 
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STATE, ex. rel. R. A. TORREKCE et als. v. E. C. DAVIDSON et als, 

Administrator-Diligence. 

1. All that is required of an adminifitrator in the management of his intestate's 
estate is diligeuce and fidelity. If coercive measures r igorousl~ pushed 
against a debtor are likely to result in a loss to the estate, he is not required 
to adopt them. 

2. An administrator is never held responsible because the exercise of a reason- 
able discretion has turned out unfavorably for the estate. 

3. A debtor to  an estate being in failing circumstances, the administrator made a 
further advance of money to him, and took a mortqaqe to secure the entire 
amount. I t  was possible, but not probable, that the debt might have been 
collected by suit, and the debtor refused to give the mortgage unless the fur- 
ther advance of money was made. The debtor became utterly insolrent and 
the mortgaged property was insufficient to pay the entire debt ; Held, that the 
administrator was not liable to the estate for the loss. 

4. The fact that an administrator has a common interest in the estate with the 
distributees is a circumstance tending to show the exercise of fidelity in the 
management of the estate. 

(Patterson v. Wad~zoorth, 69 N. C., 407, cited and approved). 

CIVIL ACTION, heard on exceptions to the report of a referee, 
a t  August Term, 1884, of MECKLEKBURG Superior Court, before 
JfcKoy,  Judge. 

His  Honor gave judgn~ent for the plaintiff and the defendants 
appealed. 

The facts appear in the opinion. 

Mr. George E. Wilson, for the plaintiffs. 
dfr. W. P. Bynunz, for the defendants. 

SRIITH, C. J. J. T. Davidson died intestate in March, 1874, 
and soon after, letters of administration issued to the defendant 
E. C. Davidson, who, with the other defendants as sureties, gave 
the bond on which the present action is brought by some of the 
distributees to recover their share in the estate. 

Among the effects yhich passed into the possession of the 
administrator, were four promissorp notes executed by R. D. Gra- 
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hpm, respectively in the months of June, August, September and 
November previous, and which matured twelve rnonths after 
their several dates. They mere unsecured, and the administrator, 
apprehensive of loss from the large indebtedness of the maker, 
endeavored to effect a settlement, and after repeated eff'orts 
obtained from him the promise of a mortgage on a lot in Char- 
lotte. Afterwards, and at the solicitation of the administrator, 
on his making an additional loan and extending the time of pay- 
ment, he procured a mortgage from Graham on said lot and sev- 
eral others, in value deemed amply sufficient to secure the deht. 
The deed bears date September 25t11, 1876, and mas registered 
the next month. I t  authorized a sale by the mortgagee in case 
of default after the expiration of the year. The property there- 
after declined in value, and in the expectation of improvement, 
the sale was deferred until September, 1877, when suit was 
brought for a foreclosure, and under a decree of the court, the 
lots were sold in March, 1878, for $1,810 to the administrator, 
he being the highest bidder, the report of which sale was made and 
confirmed. The administrator offers to surrender the property 
to the distributees on being exonerated from further liability on 
account of these notes, 

The registration of the mortgage was postponed with the mort- 
gagee's consent, until notified by Graham to have it done, on his 
promise to let the former know when he was threatened with 
suits by other creditors, and declaring if the adnlinistrator 
attempted to sue, the other creditors would be notified, and the 
administrator must look to the mortgaged property alone for his 
debt. Judgments were recovered by other creditors and dock- 
eted on May l l t h ,  1877, amounting to thirty thousand dollars, 
and Graham has become wholly insolvent. 

The administrator is himself a distributee in the estate of the 
intestate and as such entitled to share therein. 

Upou these findings the court mas of opinion that the admin- 
istrator "did not exercise due diligence in the collection of the 
notes," and ruled that he was chargeable for their full amount. 



F E B R U A R Y  TERM,  1886. 439 

Fro111 this r d i n g  the defendauts appeal, and it is the only mat- 
ter involved in the account rendered by the referee open to exam- 
in. A t' ion. 

W e  do not assent to the conclusion of law deduced from the 
facts, of such inattention and remis3ness as subjeds the adininis- 
trator aud his sureties to the payment of' the entire indebtedness, 
for reasons which may be thus sunmarily stated : 

1. Some nqsnrance of fidelity to the trust assumed mith its obli- 
gations, is furuished in the fact of his having a common interest 
mith others in securing the funcl for the estate. 

2. H e  acted with a prudent caatiou in uot at once resorting to 
coercive nleasures, and precipitatiug an uufavorable result, under 
the menace that if he did so other creditors would be notified 
ancl allowed to appropriate to their demauds the other property 
of the debtor, for this  nus st be the import of his words, that in 
such case, the administrator mould not be allowed to share with 
them, but must be content ~v i th  what he had already secured 
under the mortgage. 

3. H e  pressed his claims in a less direct manner, suggested by 
iuformatiou of the heavy indebtedness overhangiug the debtor, 
and his precarious financial condition, and by means of a further 
loan aud longer indulgence, secured the preferential assignment 
of property coilsidered ample for the amount of the mortgage 
debt. 

4. The delay in closing the n~ortgage was prompted by the 
hope of a recovery from the depreciation which had fallen upon 
the lots, and as soon as it failed, steps were taken and carried out 
for the sale. 

5 .  To prevent greater loss, the administrator bid off the lots 
ancl now offers to surrender them for the benefit of the edate. 

Throughout, the adnliuistrator has acted with an earnest desire 
to save the debt and to protect the trust estate from loss, and even 
now it is not seeu wherein he has h e n  derelict in duty or how 
he could have better managed the funcl. H e  has exercised vigi- 
lance and attentiou in his efforts to promote the interests commit- 
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ted to his care, some portion of which was personal. I f  iiistead 
of procuring the mortgage, he had proceeded by action, while 
perhaps the whole might have been saved, the iudicationr rather 
are that this indebtedness would have shared the fortune of the 
large amouuts in the docketed judgments, and with niore reason 
in such case would a persbiial accountability have been incurred, 
had he declined to take the ofered mortgage upon the prescribed 
ternis. 

The cases cited in the brief of counsel for the appellee, go no 
further than to denland diligence and fidelity in the discharge of 
fiduciary obligations, and pron~pt action when it does not endan- 
ger the safety of the f n ~ d .  But if coercive measures, rigorously 
pushed, are liliely to result in loss, the fiduciary is not required to 
adopt them, for a prudent regarcl to the intereqts committed to 
his hands is quite as much a dnty, as active conduct under other 
circumstances. I n  a case n here an executor was sought to be 
held responsible for retaining certain Mexican bonds until their 
depreciation caused a loss, Sir C. C. P e p p ,  Master of the Rolls, 
used this Ianguage: "I have found no case, and none has been 
produced, in which an executor ha> been called upon to bear the 
loss that has arisen, because in the bona $de exerci,e of a rea- 
sonable discretion, the concluiion he came to has turned out 
unfortunately." Buxton r. Bu.~ton, 1 Mylne and Craig, SO. 

But we have been referred to a recent case, the report of which 
is not accessible, the $acts of which, as found in 10 Jacobs' Fish- 
er's Digest, 15,820, briefly stated, are very similar to the present. 

A testator died in possession of certain notes, which coming 
into the hands of  hi,^ executor, were presented to the debtor for 
paynieut. This the latter n-as unable to meet unles* by selling 
certain real estate under mortgage, sufficient, as he believed, to 
discharge both the mortgage debt and that of the executor. The 
mortgagees made further advances but no payinents vere made 
to the executor. Being again pressed, the debtor filed a liquida- 
tion petition that he said he would have resorted to in case he 
had been pressed at an earlier period. I t  was sought to charge 
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TORRENCE v. DAVIDSON. 

the executor with the loss of the debt, and it was held that he 
was not liable, as no such negligence was shown as to put that 
burden upon him. 

The proper measure of fiduciary liability where loss has been 
sustained, is laid down with many adjudications in its support, in 
the recent case of Patterson v. Wa)dmorth, 89 N. C., 407, in 
quoted words, as follows, "executors should not be held respon- 
sible as insurers. All that a sound public ~o l i cy  requires, is that 
they shall act in good *faith and with ordincrry care." 

More cannot be reasonably demanded, nor does the law impose 
a higher obligation at the peril of individual loss. 

Tested by this just and salutary rule, we shall find in the con- 
duct of the administrator in the management of these notes, no 
other than an earnest desire to save of them all that he could, 
and the use of such means as seem to assure advantage to the 
estate. H e  had, at one time, apparently at least, secured the 
entire debt, and the delay was a condition upon which the mort- 
gage deed was obtained, and the subsequent forbearance of sale 
mas prompted by an unwillingness to sacrifice the property, and 
in the hope, though it ended in disappointment, that there would 
be a reaction from the depreciated market value in real estate. 

I t  does not appear what or whose money was used in the loan 
by which the conveyance was obtained. Nor is it of any moment 
to inquire, since, without objection, the whole proceeds of sale are 
applied to the notes ill controversy, and thereby no detriment on 
this awouut comes to the estate. 

The report of the referee exonerates the administrator from 
this loss, and the plaintiff's exception thereto was sustained by the 
court. I n  this ruling there is error, and the defendant's exception 
to the reformed account, in this feature, must be upheld. There 
is error in the ruling by which the defendants are charged with 
the entire debt and with the costs of the suit of foreclosure, and 
these will be stricken out. To this end it is referred to the clerk, 
and when the account is corrected, the plaintiffs are entitled to 
judgment for what may then be found due to them. 

Error. Reversed. 



442 I N  THE SUPREME COURT. 

JAMES W. GRANT, Adm'r, 9) R. 0. EDWARDS, Ex'r. 

Reference-Interest- Commissions-Legacy, when it takes efect. 

1. The court will not set a ~ i d e  a report and order a re-reference on the ground 
that the referee has failed to  pass on certain matters involved in the account, 
when the report furnishes 'data from which the account can be stated. 

2. An administrator cannot be charged with interest at  eight per cent., because 
he is indebted to the estate, and has realized that  rate on money of his own. 

8. Where an executor attempts to  pay his individual debts out of the assets of his 
testator, he commits a devastavit, and his creditor who knowingly accepts 
such payment is liable to account to the estate therefor, but, in such account, 
he is entitled to credit for the amount of the executor's interest in the estate. 

4. Under the circumstances of this case an allowance of five per cent. commis- 
sions to the administrator is not excessive. 

5. Where a testator devised two-thirds of his entire estate to  a party for life, it 
means two-thirds of his net estate, and it takes effect, in the absence of any 
express provisions to  the contrary in the will, immediately after the time 
when the law requires the executor to  distribute the estate, unless the estate 
should be sooner settled. 

(Gullq v. Maey, 89 N: C., 343; Grant v. Bell, 87 N. U., 34, cited and approved). , 

CIVIL ACTION, tried at Spring Term, 1880, of NORTHAMPTON 
Superior Court, before Gudger, Judge. 

This case is reported in 87 N. C., 34, and also in 90 N. C., 
558, and in pursuance of an order of reference therein made, the 
referee submitted his report to this court, and the cause was 
heard upon exceptions thereto. 

The findings and rulings of the referee, material to explain the 
opinion, are as follows : 

That on the compromise judgment of $12,077.34, on Novem- 
ber 25th) 1868, J. J. Bell paid to B. F. Lockhart in money the 
sum of $4,489.16, and the remainder he paid in B. F. Lock- 
hart's individual bonds. 

That during the life-time of said B. F. Lockhart and prior to 
November 25th, 1868, he paid indebtedness of W. T. Bell's 
estate, amounting to $1,591.10, and immediately after said date 
he paid debts of said estate, amounting to $981 .l6. The aggre- 
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gate of debts due by said estate, on November 25th, 1868, was 
$4 ,1136 .  To this was added five per cent. commissions allowed 
on $7,588.18, the amount of the judgment left unpaid and which 
will have to be collected by the present administrator, and also 
five per cent. commissions on $] , I1  5.60, the unpaid indebtedness 
of the estate. 

That B. F. Lockhart's interest in the estate was a life-estate 
in two-thirds of the net surpl~is of the estate, and that said 
Lockhart died on the 7th of February, 1877. 

That charging the defendant with six per cent. interest, the 
value of Lockhart's life-estate is $2,305.17, and if he is charged 
with eight per cent, the life-estate would be worth $3,073.56. 

Reference is also made to the report of this case in the 87th 
volume at page 34, where the facts fully appear. 

i'1.fessr.s. R. B. Peebks and Tho.9. A? Hill, for the plaintiff. 
Jfessrs. Mullen & Moore and Day & Zollioofer, for defendant. 

MERRIMON, J. I t  was suggested on the argument. and i t  
appears, that the account is not fully stated in the report of the 
referee filed at  the present term, as directed by the order of ref- 
erence, entered in this case at the February Term, 1884, of this 
court. The referee omitted to ascertain the interest upon two- 
thirds of the net value of the estate of the testator of the plain- 
tiff, from the date of his death until the death of B. F. Lock- 
hart, and state the account, giving the defendant c:edit for that 
sum of money. 

This seems to have been an over-sight, and is not, necessarily, 
ground for setting the report aside altogether, more particularly, 
as it furnishes data for so stating the account. The proper cor- 
rection can be promptly made by the clerk of this court. The 
report, therefore, need not be set aside. Gulley v. Xacy, 89 
N. C., 343. 

Both the plaintiff and the defendant have filed exceptions to 
the report. 

These we will dispose of in their order : 
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1. The plaintiff contended that it sufficiently appeared, that the 
testator of the defendant had and used the money belonging to 
the estate of his testator, and realized upon it a profit equal at 
least to eight per oentum per annum, and, therefore, interest at 
that rate should be allowed upon the' unpaid balance of the judg- 
ment in question. The referee refused to allow that rate of 
interest, and this is the ground of the first exception of the 
plaintiff. 

This exception cannot be sustained. The testator of the defen- 
dant did not have and use the money of the plaintiff's testator, 
as he insists. This court held, in Grant r. Bell, 87 N. C., 34, 
that the testator of the defeudaut failed to pay so much of the 
jadgnient against him for $12,077.34, entered on the 25th of 
November, 1868, in favor of F. F. Lockhart, executor, ah he 
undertook to discharge with the note and other indebtedness of 
the executor to him. That part of the judgnient has never been 
paid ; the defendant's testator owed it in his life-time, just as if 
he had never preteuded to pay it. There is no more reason why 
the plaintiff should share in the profits that he realized upon his 
money invested, thau that any other person, to whom he might 
owe a debt he had not paid, should do so. The misappreheusion 
grows% of the supposition that the executor, Lockhart, paid 
his own personal debt due to the testator of the defendant, with 
the assets of his testator. This he did uot do. The arrange- 
ment by which he sought to pay his own debt, was treated as 
fraudulent aud void-as a nullity. 

2. Nor can the plaintiff's second exception be sustained. The 
referee nroperlp allowed the defendant credit for B. F. Lock- 
hart's interest in the estate of the plaintiff's testator, whatever 
that might be. 

This court expressly decided in Grant v. Bell, s y m ,  that the 
defendant's testator was entitled to be credited with the whole of 
that interest when ascertained, and that decisiou remains undis- 
turbed. 

The defendant's counsel in this court, properly abandoned so 



FEBRUARY TERM,  1886. 445 

much of his first exception as referred to the allowance of com- 
pensation to counqel. 

We think the allowance of conimi4ons to the plaintiff was, 
under the circumstances, not unreasonable, and this exception in 
that respect must be overrulecl. 

It turns out that the defendant's fourth exception is in respect 
to a matter immaterial, and it nluit therefore be diqregarded. 

His  second and third exceptions mu5t be sustained, except io 
much of' the latter as suggests the sun? of money for which the 
plaintiff' ought to have juclgment; in this respect it nmst be over- 
ruled. 

The btatement of the account by the referee is not made, in 
several respects, in accordance with the order directing the refer- 
ence. The referee fails to indicate the considerations that led 
him to ascertain the net value of the estate of the testator of the 
plaintiff on the 25th day of Noveniber, 1868, as he should have 
done. Especially, he has failed to ascertain and report an accouut 
of the value of the life-estate of R. F. Lockhart in two-thirds of 
the net estate of the testator of the plaintiff, treating it as beginniug 
immediately after the death of the testator, and endiug on the 
7th clay of' February, i877, the date of Lockhart's death. I t  is 
important to have the account qtated iu this vit ; with some 
modification. The report supplies data necessary for that purpose. 

The will of the testator of the plaintiff, among other things, 
provides as follows : 

"Thirdly, I devise and bequeath two-thirds of all my estate 
of every description, whether in poisession or in actiou, to my 
uncle Beujamin F. Lockhart during the term of his natural 
life," &c. 

This plainly implies, that the te*tator intended that his uncle 
named should have a lifeestate in two-thirds of hi. net estate. 
This could not be known or ascertained immediately acer  his 
cleath. I n  the order of things, the estate had to be settled, and 
reasonable time n a< required for that purpose. I11 the absence 
of any exprebi provision in the will as to the time when the life- 
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estate should begin, the law implies that it should begin imtne- 
diatelp after the time within which the executor is required by the 
statute to distribute the estate, unless it should be sooner settled. 

This the statute (The Code, $1488) requires to be done a t  the 
end of two years next after the qualification of the executor or 
administrator. I t  is reasonable to conclude that the testator, 
there being no express provision in that respect iu the mill, 
intended that his bounty should be enjoyed by his uncle within 
a reasonable period after his death, having regard to the time 
required to settle his estate. The nature of the bequeat inlpliecl 
that the net of the estate should be ascertained. As this was 
not doue sooner, two years next after the qualificatiou of the 
executor was a reasonable time in which to do so. I t  is fair to 
presume that the testator intendecl the life-estate shoulcl then 
begin, and we hold that it did. 

The referee reports that he ascertained the value of the life- 
estate of Lockhart from the 26th clay of November, 1868, to the 
7th day of February, 1877. I t  is obvious that he did not ascer- 
tain its true value. 

I t  must therefore be referred to the Clerk of this Court to 
restate the account heretofore ordered to be taken, a i d  eq~ecially 
to ascertain the value of the life-ehtate of Benjamin F. Loclzhart 
in two-thirds of the net of the estate of the teqtator of the 
plaintiff, treating ~ u c h  life-estate as having begun two years next 
after the qualification of his executor, and ended on the 7th day 
of February, 1877. The clerk will use the data contained in 
the report filed, and make his report during the present term. 

I t  is so odered. 
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1. Where a teqtator leaves two-thirds of his estate to alegateeforlife, thevalue of 
suchlegacy is the value of a life-estate in two-thirds of the net amount of 
the estate, two gears next after the qualification of the executor under the 
will. 

2. Where a legatee, who is also executor, misapplies any of his testator's estate, 
it must be deducted from his legacy. 

3. \Vhere a testator gives to a legatee an estale for life in two-thirds of his estate, 
but nothinq is paid to him, he is not entitled to interest on the amounts which 
should have been paid him each year. 

After the opinion in the foregoing case was filed, a report was 
made by the Clerk of this Court, to whom it mas referred, to 
which both parties filed exceptions. 

MERRINOR-, J. The clerk has restated the account and made 
his report thereof, as directed by the order of reference entered 
at  the present term in this case, and both the plaintiff and defend- 
ant have each filed numerous exceptions thereto, and these excep- 
tions are submitted to the Court without argument. 

Upon examination of the account stated, in connection with 
the exceptions, we find that the clerk in ascertaining the value of 
the life-estate of B. F. Lockhart, based his calculations, in some 
respects, upon improper data. The report must, therefore, be 
recoimnitted for correction, as directed in this opinion. 

The clerk first ascertained the net value of the estate of the 
plaintiff's testator on the 25th day of Koven~ber, 1868, and 
adopted two-thirds of' that sum as the sum of money in which 
B. F. Lockhart mas entitled to a life-estate. This mas erroneous, 
because, as we have seen heretofore, he was entitled to a life-estate 
in two-thirds of the net value of the estate mentioned, at the 
end of two years next after the qualification of the executor of 
the will of the plaintiff's testator, which it appears was in June, 
1865. The net value of the estate at  the latter date must be 
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ascertained, and the value of the life-estate i n  two-thirds of that 
sum allowed to the defendant as a credit, unless it shall appear 
that Lockhart had misapplied the assets of the estate, or moneys 
belonging to it, or owed it money 011 any account-in such case, 
any sum of money due from him to the estate, must be subtracted 
from the sum of money due on account of his life-estate, aud 
the balance allowed to the defendant as a credit. The purpose 
of the account is to ascertain what sum of money was due to 
Lockhart. Hence, in Grant u. Bell, 90 N. C., 558, we said: 
' ( I t  i4 necessary to take an account of the estate of the testator 
named, only for the purpose of ascertaining what sum was due 
to Lockhart at  the time of his death." This obviously means 
what sum was due to him, diminished by any sum he owed the 
estate 011 any account. 

I11 the same opinion, in directing llow the account should be 
taken, we said : " I n  ascertaining the amount due Lockhart, the 
referee will take into his account all debts and costs of administra- 
tion properly paid by him, the costs of adnlinistration and all 
debts unpaid." This direction, taken in comection with our 
former opinions and directions in the case, plaidy implied that 
the referee should first ascertain the gross value of the estate of 
the testator of the plaintiff, and secondly, its net value, by sub- 
tracting fkom the gross value thereof, all debts due fro111 it, all 
costs of administration, including reasonable compensation to 
co~msel, whether paid or incurred by Lockhart while he was 
executor, or by the present plaintiff, and by proper comn~issious 
to Lockhart for ally collections or disbursements made by him as 
executor, and like colnnlissious to the plaintiff for collections or 
disbursements made by him. 

I t  seems to be conceded 011 both sides that the value of Lockhart's 
life-estate was equal to the interest on the fund in which he had 
such life-estate from the time it began until it ended. I t  is fair 
to allow that the interest was due, and ought to have been paid 
to him at the end of each year next after his life-estate began, 
but i t  was not so paid, nor paid at all, so far appears. The 
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clerk impressed, no doubt, with this idea, in restat,ing the accom~t 
allon-etl interest on the accrued and unpaid interest of' each pre- 
ceding pear. 

Such allowance of interest, thong11 seemingly just and reasona- 
ble, is not so in fact, and camot be alloned. There is ~iothing 
in the will that can be construed as allon-ing interest upon inter- 
ed, or that goes to show a purpose to place Lockhart on a more 
favorable footing than the other objects of the tebtator's bounty. 

I f  the enjoyment of his life-estate wa. po-tponed, so also wai 
the enjoyment of the like estates to others. Why qhould he have 
interest upon interest and they not have it:' I f  he ihould be 
allowed it, this must be clone at the expen-e of' others. The 
delay was his misfortune, in conmon with other i~ltererted bell- 
eficiaries under the will. I t  appears that the ehtate made but 
simple interest. The defendant has lesb ground of uon~plaint at 
the adverse delay than others intere,ted, becau~e it i t  obvious 
that his testator and Lockhart, one or both, occa4oned it. 

The exceptions bear apou the points to which me have thub 
adverted. Those of the plaintiff mubt be sustained so far only 
as they suggest &or, bnt, iu so far as they iuggett how the 
account +hould be restated they muqt be over-ruled. 

I n  respect to the defendant's exceptions, we are unable to ahcer- 
tain from the report, whether or not the clerk niade the allow- 
ance mentioned and claimed in hi? first exception. I f  he did not, 
any such disbursement or payment rnade by Lockhart must be 
allnned, not with a vie- to ascertain the net value of' hit estate, 
but in ascertaining whether he owed the estate of his testator 
anything. 

And, as to the second exception, we cannot learn from the 
report whether conm~is&ms, as claimed, were allowetl or not. 
But if comn1is~4.m were not allo~ved on account of Lockhart a, 
to collections and disbursements made by him ah executor, the 
same n1u.t be in restating the account, as we have already indi- 
cated. 

29 
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The third, fourth, fifth and ninth exceptions are really only 
suggestions as to the manner of stating the account as claimed by 
the defendant, and mast be disregarded. 

Let an order be entered in accordance with this opinion, re- 
colnlnitting the report to the clerk. It is so ordered. 

B. N. HOWELL et als r. WILLIAM R. POOL. 

Lkury-,Wortgcrge-Pul.chase by Nortgugee at his own Sale. 

1. A stipulation in a mortgage, that the mortgagee should retain from the pro- 
ceeds of the sale of the property, " costs and charges, inc lud in  a comniission of 
fire per cent. for making such sale," in addition to the principal and interest 
t,hen due on the secured deht, is not usurious, in the absence of proof of an 
usurious intent. I t  is a provision for t,he compensation for services performed 
in the execution of the trust, and not a part of the consideration for the loan. 

2. Such stipulations are cot  appro~ed ,  and will never be enforced when the mort- 
gagee makes the sale and becomes the purchaser. 

3. A sale to a mortgagee by himself, under a power of sale iu the mortgage deed, 
is ineffectual to divest the e q u i t ~  of redemption from the mortgagor, and the 
relation of the parties is not changed by that act,. 

( K o i x e p y  T. S'icer,  76 N. C.,  95 ; Wltitehectd v. Hellen, Ib id ,  99, cited and approved ; 
XcCorkle v. Brem, 76 N .  C.,  407: Capeha1.t v. Bigys, 77 N. C., 261; Pwnel l  v. 
Vaughax, 77 N. C . ,  268 ; YritcYwrd v. Sandersola, 84 S. C . ,  299, cited and r'. s- 
t inpished).  

This mas a CIVIL ACTIOS, pending in WAKE Superior Court, 
heard before Avery, Judye, on nlotion to dissolve a restraining 
order, at chambers on the 26th of May, 1881. 

On the 26th day of January, 1881, the plaintiff, B. PI'. 
Howell, borrowed of the defendant the sum of twenty-five hun- 
dred tlollarr, and gare his bond therefor, to become due at twelve 
monthh, and bearing interest from date at the rate of eight 
per cent. per annum, payable ~~n~i-al lnual ly .  At the bame time 
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the said B. K. Howell and his wife, the plaintiff Yancy J., exe- 
cuted a mortgage deed to the defendant conveying, with other 
lands a lot in the city of Raleigh, known as the "Howell 
House," and vesting in the mortgagee a power of sale in case of 
any default in rneetiiig the obligation, and the liberty of bidding 
and buying at  such sale. Stipulations were also inserted in the 
deed to inoure the paynleut of taxes by the mortgagor, for an 
insurance against fire to the amount of the debt for the benefit of 
the defendant, and one in the following terms: ('And out of the 
lnoneys arising from such sale to retain the principal and inter- 
est, which shall then be due on the said mortgage, together with 
all costs and charges, including a commission of fiue per cent. fov 
making such sale." Some payments were made, but the plain- 
tiff, failing after repeated clemaucls to discharge the residue, 
which as computed to February 19th, 1883, was in excess of two 
thousand dollars ($2,155.44 according to defendant's estimate in an 
account to the mortgagor), he proceeded, under the pro- 
visions of the deed, to advertise a sale of the lot, to be n~ade  on 
the 11th day of February, 1884, when the present action wa\ 
instituted and the proceedings arrested by the issue of a tempo- 
rary restraining order, under the direction of Shepherd, Judge, 
to  operate until the hearing of an application for an interlocu- 
tory injunction before dvery, Judge. 

$leanwhile a large volume of evidence, consisting of affidavit* 
of the contesting parties and exhibits, was prepared and submit- 
ted, together with an account which had been before sent to the 
plaintiff's son and agent, R. P. Howell, who, in all these tranhac- 
tions, acted for his father, witlldrawi~lg an iten1 objected to as an 
usurious charge, upon the consideration of which the following 
judgment mas rendered : 

('After hearing the cornylaiilt and affidavits of the plainti& 
and the affidavits of defendant in the above eutitled cause read, 
and after hearing counsel on both sides, 

" It is now- considered, adjudged and ordered by the coort, that 
the injunction and restraining order moved for by the plaintiff; 
in this cause be refused. 
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(' I t  is further considered, adjudged and ordered, that the tem- 
porary restraining order heretofore issued herein by the clerk of 
the Superior Court of Wake county, on the 11th day of Febru- 
ary, 1884, in pursuance of an order herein granted by His  Honor, 
J. E. Shepherd, together with last mentioned order, be vacated 
and annulled, and that the defendant recover his costs. 

"And this cause is restrained for further directions." 
From this order the plaintiff appealed. 

MY. Armistead Jones, for the plaintiff. 
iMesws. Haywood & Haywood and Gntling (a: Whitaker, for 

the defendants. 

S ~ T H ,  C. J. (after stating the facts). Many reasons are sug- 
gested in the complaint why the court should interpose in the 
attempted exercise of the power conferred in the mortgage, such 
as the mental and physical condition of the mortgagor, and the 
injurious consequences to him that may ensue, and the unf:itvora- 
ble time for making sale, which cannot enter into our considera- 
tion of the right of the creditor to enforce payment of his debt, 
through the means placed at his dispoqal by the debtor. 

The objection to the insufficient manner of advertising the 
intended sale, and to other informalities in connection with it, are 
put out of the way by the interference of the restraining order 
that prevented a sale. There is no support to the charge of 
usury found in any provisions of the deed, in the absence of proof 
of an usnrious intent. The compensation to be retained from 
the proceeds of sale fixed by the parties, is manifestly for his 
services in executing the trust, and not a part of the comideration 
for the loan-contingent upon the necessity of exercising the 
power conferred. 

We are not disposed to sanction the provision thus understood, 
at  leaat when, at  such sale, the mortgagee undertakes to become 
the purchaser. 

The act, if legally effectual for any purpose, would operate, 
not as a transfer of the estate unencumbered, but as the extin- 
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guishment of the equity of redemption, and there would properly 
he no moneys from which commissions could be taken. But the 
sale of the mortgagee to himeelf, directly or through an inter- 
vening agency, would be ineffectual, and the title noulcl remain 
undisturbed. " Once a mortgage aha?. a nlortgage," i< a maxim 
in equity, rernarlis Pearson, C. J., in Whitehead v. Hellen, 76 
K. C., 99, while considering the subject, and he ask,, "how ha\ 
the defendant (mortgagor) lost his equity of reden~ptioni what 
p i c e  has been paid for it ?" 

But a- the matter ha< IIOW p a w 4  u d e r  the jurisdiction of the 
court, and the sale, if uece.sary, will be conducted by a commis- 
sioner under its superrision, the inquiry a- to the effect of thi- 
clause of the deed is immaterial, as the court will inaBe wch 
allowance a i  it deems reazonable a d  adequate for the service 
rendered. 

The case doe5 not present complicated accounts and unadjuited 
dealings so a. to come nithin the rnliugs made in Komegay v. 
Xpicer, 76 N. C., 95; ,lfcC'orlzle v. Bretn, 76 S. C., 407; C'crpe- 
hut t r. Bigys, 77 X. C., 261 ; Pwnel l  u. Vkughar~, 77 K. C., 
268; Pritchcxrd v. Sanderson, 8-2 K. C., 299, a i d  other cases of 
the same clays. 

There are here no con~plicated relation* betneen the parties, 
no unadjuqted account to be +ettled. There ii, a debt of definite 
amount represeated by the plaintiff'q bond, enlarged by fire 
ins~irance n ~ o n e ~ -  a i d  taxec pic1 by the defendant, which ought 
to have been paid by the plaintiff, n i th  +everal paynienty, and 
no item, except a w ~ a l l  charge which ib *urreudered, abont which 
there is any controversy. The balance due is a ~ i m p l e  mat- 
ter of arithmetical computation. This hay been made and em- 
bodied in an account rendered the plaintiff, from which the 
ohjectiolldble charge is eliminated. There tali he no litigation 
about the provision for compensation to the mortgagee for mak- 
ing the sale, since it will be made, if at all, under the direction 
of the Court by one of itb own appointee., for whose service< 
allonal~ce may be made IT- the Court, and +o a130 there can be 
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no injustice or wrong clone to the plaintiff in carrying out hi9 
own agreement. 

The evidence, much of which is needless repetition, and con- 
sists in details that have little bearing on the controversy, fur- 
nishes no reason to induce the Court to delay louger the enforce- 
ment of the mortgagor's obligation. 

Such forms of securities whereby the creditor is invested with 
full control of the property, instead of committing the execution 
of the trusts to a dibiuterested and impartial trustee, are not 
favored, and are tolerated, in the words of Pearson, C. J., in Kor- 
neyay v. Xpicev, sr~pi-a, "after much hesitation, on the grouilcl 
that in a plain caw where the mortgage debt n a i  agreed on, and 
nothing mas to be done except to sell the land, it wonld be w useless 
expenre to force the parties to  come into eqnity, when there were 
no equities to be adjusted, and thc nlortgagor might be reasonably 
assumed to have agreed to let a sale he made after he should he 
in default." 

We therefore concur in the refusal of the Judge to grant an 
il~jnuction to operate until the hearing, and in his vacating the 
restraining order previously issued. 

The Court, being llow in possession of the cause, will proceed 
to a judgment of foreclosure, if so required by the defendant. 
ducl to this end, let this he certified to the Superior Court of 
Wake. The appellant will pay the cost of the appeal. 

No error. Affirnled. 
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STANCILL AND GAY V. GAB. 

S. T. RTANCILL and LEWIS D. GAY,  Administrators, v. JERE. GAY et ah.  

Evidence-I~regular J~~dg?ne~lts-.Jul.isdiction oja Probate Court- 
Sunznzons-Acceptclnce of Service-A-otice. 

1. In motions to set aside judgments for irregulariby, and other motions of kin- 
dred nature, the rules of evidence are not so strictl~' adhered to as in the trial 
of an issue by a jury. In  such cases the Court can hear any evidence which 
is reasonably calculated to aid it in arriring at a just conclusion. 

2. By accepting service of the summons, tht; parties are brought into court and 
made parties to the action, and must take notice of the pl'oceeding~, and are 
bound by the judgment of the Court. 

3. Litigants are presumed to take notice of ail that is done in actions to which 
they are parties. 

4. A judgment rendered without any coruplaiut having been filed is not nece~sarily 
void. Such judgment is valid if rendered by consent, or if ratified by subse- 
quent assent to it. 

5. An irregular judgment will not be set aside as of course. The moving party 
must show that the alleged irregularities afiect them adversely in a material 
respect, and that they have exercised due diligence in seekiuq relief. 

ti. The former courts of probate had exclusive jnrisrliction of proceedings to set- 
tle the estat,es of deceased persons. 

(llluyo v. M7hitson, 2 Jones: 231 : Jo?cnson v. E'utvell, S6 N .  C . ,  122 ; l;tiuersity v. 
Luusiler., 83 N. C., 38 ; Trick v. Pope, 81 X. C., 22;  Hunt r-. Smecl, 64 N. C., 176; 
Heilig v. k b a ~ d ,  Ib id . ,  710: Hendrick v .  AIIa@ld, 74 N. C., 826, cited and ap- 
proved). 

MOTIOX to set a4de a judgment rendered in a special proceed- 
ing heard, on appeal from the deci3ion of the clerk, before Xhep- 
herd, Judge, at Fall  Term, 1883, of HALIFAX Superior Court. 

His  Honor found the following facts : 
1. That on the 2.hh clay of' March, 1571, S. T. Stancill and 

L. D. Gay, as adnlini*tratorh c. t. u. of Green Stancill, filed 
their final account of said administration, and 011 the ,+ame 
day caused a summons to he isiued by the clerk against 
the present defendants. That service of the sumnlons was 
accepted by all the defendants, except the three infant*, Ida A. 
Stancill, Samuel D. Long and Rfattie Long. That no service 
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wai er7er n~ade  on these infants, except a notice in reference to 
the appointment of a gaardiaa nd l i tem. That no guardian ad 
litem wai ever appointed for the infants during these proceedings. 

8. That the s~mnlons  was returned after the acceptance of ser- 
vice thereof, in due time and before the rentlition of the decree, 
and before the statement of the account. 

3. That the parties defendaut, during the proceeding, except 
Mattie D. Long, lived ~vithin the connty of Xorthampton, within 
from t n o  to thirteen i d e s  of the office of the derk. 

4. There was no evidence that a complaint \pas ever filed in 
said proceeding, except the recital in said decree, but the Court 
finds that the account filed by <aid administrators on the day of 
the issuing of the slimrnon~ ma. n w l  during the conduct of the 
proceeding and formed the h.is thereof. 

5. An attorney was employecl by Jere. Gay and wife, and rep- 
resented them in the proceeding. Before the decree was made he 
examined the account stated by the clerk, and expressed his satib- 
faction tlleremith; and that the decree wa. made in accordance 
with >aid account. That the other defendants employed no 
counsel, but the clerk under+md that the iame attorney wa,i act- 
ing for all the defendants. 

6. That the interest- of the def'et~dants, a i  diitrihutees, mere 
identical, except that S. E. Long and Rlattie D. Long repre- 
sented one-half of a share each. 

7. That exclusive of the recitals of' the decree, there is not 
sufficient eridence that formal notice was given of the statement 
of the account, but the cowt finds that while no formal notice 
n-as given, the defendants were ftilly informed of all the proceed- 
ings in said cause, that after the account mas stated and before 
the entering of the decree they were fully advised of the same, 
and of the shares to which each would be entitled under said 
account, and that they made no objection thereto ; that the decree 
vas  made according to the said account, and that the plaintiffs 
settled with, and took receipts from the defendants served, except 
Jere. Gay, according to such account and decree, and with full 



FEBRUARY T E R M ,  1885. 437 

knowledge of all the proceedings in the cause. The infant defen- 
dants were also settled with according to the decree, but it does 
not appear to the satisfaction of the Court that they were fully 
inforlnecl of the proceedings in said cause. That Jere. Gay and 
lvife were partially kettlecl with by the administrators on the 
basis of the account nut1 decree. 
8. That the record does not show that any attorney appeared 

for the  defendant^. 
9. That the final decree was approved by Judge Albertson, aud 

that hi* signature to the approval is genuine. 
10. That the account filed at the time of issuing the summons, 

differed fkoni that stated, and on mhich the decree mas rendered, 
in no other re~pect than the omission of the proceeds of certain 
real estate and interest, which the plaintif& contend were not 
proper charges in that account. 

11. That the decree was made at the instance of the clerk. 
12. That the motion mas made on the 16th of September, 

1882, and that the decree was rendered in 1874. Upon these fiacts, 
Hi3 Honor rendered judgment setting aside the judgment as to 
the infant defendants, and refusing to het it aside as to the adult 
defendants. 

From this juclgnlmt all the parties appealed. 

Alessrcr. Y! T.K Jfc~son, T. AT Hill and ,l-licZZen & Xoot-e for the 
plaint& 

ll.Iessrs. R. B. Peebles and Battle & Jforclecni for the defend- 
ants. 

-\DL-LT DEFESDASTS' APPEAL 

M ~ ~ ~ r a r o s ,  J. The appellants moved to set aside a fi11al 
juclgil~rnt in a special proceeding, brought in the court of the clerk 
of the Superior Court of the conntp of Korthampton, to settle 
and diatribnte the ebtate in the hands of the appellees, adminis- 
trator*. The motion was based upon the grounds of alleged 
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irregularity in the j n d p e n t  and the proceedings lending to it. 
I11 passing upou its merits, it became ueceswry to ascertain 
important facts. The clerk heard the evidence, consihting mainly 
of' numerous affidavits, and having found the ihcts, refi~secl to set 
the judgment aside, and gave judgment accordingly. Thereupon 
the present appellants appealed to the Superior Court. The clerk 
sent up to that court the record, inclncling the evidence and his 
findings of fact. 

I n  the Superior Court the judge con-iderecl the evidence, nlodi- 
fied ionie of the findings of fact hy the derk, gave judgment 
affirming the judgment of the clerk, and renlanding the case. 

The appellants aAgned as gronndi of' error, that the judge 
heard and considered improper evidence, and upou the whole case 
affirmed the judgment of the c*!erk. 

\I-e are of opinion that the exceptions in respect to eritlel~ce 
re-t upon no subdantial ground. Most of the evidence objected 
to was not of nluch importance, and could not have had much 
weight, especially as it was considered by an intelligent judge 
who considered its relation and proper application. Some parts 
of' it vere irrelevant, and these, the judge state<, he did not con- 
sider. While, perhaps, according to the technical rule, of evi- 
dence applicable in the trial of action., wme parts of it might not 
be strictly conlpetent, still it was not improper to hear and coa- 
hider it upou a motion like that before us. 

The ll~otion was heard suminarily. I t  preseuted gzcestions of 
fact to be tried bv the j ~ d g e  upon affidavits and docrmentary 
evidence. The object was not to try an action, or the rights of 
the parties in it, but to ascertain what the court itself had done 
or omitted to do in a special proceeding, and what the parties to 
it had done in and about it. Besides, in all important sense, the 
motion was addressed, as we shall see, to the sound and just dis- 
cretion of the court. 

I n  such application the roles of evidence are not so h c t l y  
adhered to i3,5 they are in cases of trial by jury, or when actions 
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are tried upon their merits. This is especially so, when the dis- 
cretion of the court is invoked; and generally, in summary pro- 
ceedings, such as interlocutory applications in chancery, motioiis 
in actions to set aside judgments, grant attachments and orders of 
arrest, to enter satisfaction, and in criminal proceedings, after con- 
viction, to show matters in aggravation by the prosecution or in ~ mitigatiou by the defendnut. 

I11 such cases, the court niay hear ally evidence, which is rea- 
sonably calculated to inforni its judgnieut. I t  has the right to 
draw evicle~lce ikom ally pure source. Mayo v. Whitson, 2 Jo;ies, 
231 ; Daniel, C'h. Pr., 1769 ; Tidrl's PI.., 440, 368 ; ('hit. 0. 
Lam, 69'7. I11 Short2 v. Quiyley, 1 Rinn., 222, C'hief-Ju&c 
Tilghman wid, "-The motion to open the judgment, was tm appeal 
to the court, to execute a summary jurisdiction 011 princ:iples of 
equity. I n  hearing these motions, courts are not tictl down to 
strict rules of evidence ~vhich govern them i11 trials by jury, 
because it is presunied that their linowledge of the lam prevents 
their beiug carried amity by the weight of testimony not strictly 
legal." 

W e  do not uiean to hr ~lnderstood as intimating that the Court 
niap, arbitrarily, henr aud consider ally and every statement or 
suggestion that may be made, bnt only as saying it niay hear 
such pertinent evidence as is properly produced and re:~so~i:tbly 
tends to throw light L ~ O U  the questiou before it. 

The Court properly afirnletl the judgment of the clcrk den>-- 
ing the motion. The procectling was disorderly rather t l ~ n  
irregular, but if there was some irregularity in the coursc of the 
proceeding l e a d i ~ ~ g  to the judgtnent in it, it was not sarh ti, to 
render i t  void, and the condnct of the appellantq was such :is 

bound them by it. 
The appellants each "accepted service" of the summons. I t  

was not strictly formal, but it plainly gave them notice to :lppcar 
in court, '' ill twenty-one clap," :~nd  ansyer a cwmplnint tli:it 
would be filed, and that if they fi~iled to answcr the wne ,  t l ~ c  
p1aiutitl.b therein would apply to the court fbr the relief demantlctl 
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in it. This was sufficient to bring them into court and make 
them parties to the proceedings. By such compliance they 
agreed to take notice of the proceeding and became subject to the 
jurisdiction of the court in that behalf. Johnson r. Pu.t+*ell, 86 
K. C., 122. 

The court thus having obtained jurisdiction, the parties were 
bound to take notice of what was clone in the course of the proceed- 
ing until the final judgment therein. I t  W:E their neglect and 
their folly, if they did not. The law charged them, at their 
peril, to be matchfd of their interest in that respect. lhizwsify 
v. La,ssitw, 83 N. C.. 38 ; Freeman on Judgments, sec. 142. 

No co~nplaiat appears in the record, nor is it certain one mas 
filed. The clerk finds as a fitct thnt there was one, :uid thnt it 
~vas  lost. The J d g e  finds th:lt the only cvidence of this n . : ~  
the recitals in thc judgnlent. These rccitnls were evidence, hut 
not conclusive. Rut if there was no coniplnint filctl, this fi~nlt 
alone did not ren(1er the j~tdgnlent roid. 'l'hc court hnving 
jnrisdiction of' the sul!ject of the action :lnd the partics to it, the 
latter might consent to the entry of :i ,jrdgnicnt by c ~ s p ~ ~ ~ +  
agreenient, or, one having heen cntered, they might :lhwnt to it. 
There is a presnn~ption in fi~vor of t l i ~  regul:wity of the jntlp- 
nient-that the court gnrc it in the course of' p r o t d ~ ~ r c ,  or thnt 
the parties consented to it. T%F v. I'ope, 81 N. C., 22 ; 2 4 ~ -  
mcln on J u d p c n t s ,  secs. 130, 132, 133, 186. 

The :ippellants wcre not only in court l)y virtac of the s~un-  
mom, but it appcarr from the findings of fiwt by the c.lcrk :nd 
the Judge, that if therc was not fi)rmnl 11otic.e of' thc' taking ot' 
the account (as was contenclcil), "the tlcfcntli~nts (the :~pl)clln~~th 
here) were, nevertheless, t i d y  infornic.tl of :dl the procvctlinps 
in said cause ; that after the :wcount w:ls statcd, :ud M ) r c  t h  
entry of the decree, they were f i~l ly  :iclvisctl of' tlic x:u~~cl, :111tl 
the share to which each wonld bc entitlctl rlnclcr s : d  :~(wllnt,  :11d 

they made no ol+xtion thereto ; that the. tlccwc W : I ~  i d c  :lwortl- 
ing to said accvunt, and the plaintiffs (the :~pl)cllrcs Iicre) wttlctl 
and took receipts of' the dt+ndal~ts scrvcd, csvcpt ,Jcrc>. Chy, 
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STANCILL AND (*AY 21. GAY. 

according to said account and decree, and with fill1 knowledge of 
all the proceedings in the cause." It also appears that Jere. Gay 
and his wife received a part of the share due them. They were 
represented in the proceeding by counsel, who examined the 
account as settled by the decree, and he expressed his satisfaction 
therewith. The decree complained of was entered on the 1st of 
May 1874, and approved by the Judge, and the motion to set it 
aside was made 16th of September, 1882, more than eight years 
afterwards. 

Now, i t  is not certain that there was any irregularity in the 
course of the proceeding, but if i t  be granted that there was in 
some respects, the appellants were cognizant of all that was done 
in it, they mere fully informed as to the statement of the account 
and the final decree in which it mas adopted and co~lfirnied, and 
in pursuance of that deeree, they, with one exception, respect- 
ively received the money decreed to each, and he received a part 
of the share decreed to him, and, besides, he was represented by 
counsel. Such being the facts, they must be deemed to have 
waived all forn~nl irregularities, and be hound by the decree. 

But if there mere irregularities in the proceeding, affecting 
the decree, the appellants would not, as they seem to suppose, be 
entitled to have it 6et aside on that account, as of course. 

I11 such case, it would behoove them to show that the alleged 
irregularities affected them adversely in a material respect, and 
that they had, within a reasonable period under the circumstances, 
exercised due diligence in seeking relief. The fbcts make it mani- 
fest that they did not exercise such reasonable diligence. They 
were familiar with the proceeding from the beginning to the end 
of it, they received the money under the final decree, and after 
that, more than eight years elapsed before they made their motion. 

I t  was suggested 011 the argument by the appellant's counsel, 
that the late court of probate, the clerk of the Superior Court, 
had not jurisdiction of the special proceeding in question. 

The suggestion is founded on misapprehension. On the con- 
trary, it seems that that court had exclusive original jurisdiction 
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of such proceedings. Art. IV, sec. 17 of the Const. of 1868; 
Hunt v. ~Fneed, 64 N.  C., 176; Heilig v. Foarcl, Id., 710; Hal- 
drick v. Mayfield, 74 N. C., 626. I t  seems that the statute 
(Bat. Rev., ch. 45, sec. 134, 147) contemplated that the Superior 
Court should have like jurisdiction, but this court held other- 
wise, giving effect, perhaps, to a proper coilstructioil of the provi- 
sion of the constitution cited above. I t  may be, that there are 
reported cases in which the Superior Court took original juris- 
diction of such proceedings, but be this as it may, the court of 
probate certainly had jurisdiction of the case in which the motion 
before us was made. 

There is no error. Let this op iu io~~ be certified to the Snpe- 
rior Court, to the end that court may take future action accord- 
ing to law. 

No error. Affirnied. 

PLAINTIFFS '  A P P E A L .  

1. A judgment rendered against infant defendants, who have never been served 
with procem, and who have no genera1 or testamentary quardiau nor guar- 
dian ad litem, is void. 

2 .  The receipt of money under such judgment by the infants, cloesnot give vital- 
ity to  the judgment. They may be made to account for the amounts received 
in another action. 

3. The Code, see. 387, making valid judgment6 against infants and certain other 
persons, in cases where, being parties defendant, they are not person all^ 
served, does not apply to cases where there has never been any service upon 
the infant, nor upon any person represeutiug him. 

(Armstrong v. Harshau~, 1 Dev., 18%; 8taZlin,ys v. Qulley,  3 Jones, 344; Dovle v. 
B?,ouw, 7 2 N .  C., 393;  Larkins s. Bullard, 88 N. C., 35 ; Young v. Yowrg, 91 N. 
C . ,  3.59, cited and approved). 

The same counsel appeared as in the previous case, and the 
facts are the same. 

MERRIMOK, J .  The appellees were infidnts and had a substan- 
tial interest which it was sought to affect by the special pro- 
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1 ceeding and the judgment thereon, in respect to which the motion 
embraced in this appeal was made. I t  appears that no sr~mmons 
in that proceeding was ever served upon them, nor was a guard- 
ian ad litenz appointed for any one of them, nor did they appear, 
nor did any counsrl appear for them, nor was any defence made 
by them or in their behalf. 

I t  is manifest that the judgment in that proceeding, in so far 
as it purport- to apply to them, was not only irregular, hut abw- 
lutely void. 

The court did not obtain jurisdiction of the appellees. There 
was no service o f  process upon them personally, nor was there 
constructive service, nor were they brought into the proceeding 
in any way recognized by law, or indeed, at  all. Jurisdiction of 
the party, obtained by the court in some way allowed by law, 
is essential to enable the court to give a valid judgment against 
him. Armstrong v. Harshaw, 1 Dev., 18'7 ; 19tallings v. (Ynzclley, 
3 Jones, 344; Doyle v. Brown, 72 N. C., 393 ; Larkins v. Bul- 
l a d ,  88 K. C'., 35 ; Young v. Young, 91 N. C., 369. 

Notice was issued to them by the counsel of the appellants, to 
procure the appointment of a guardian ((d litern for then~selves. 
This notice was without authority and had no sanction of lam. I n  
the abrence of a general or testamentary guardian, it mas the duty 
of the court, upcm the motiou of any party to the proceeding, to 
appoint a guardian ctd litern. The notice mentioned seems to 
have been ~.erved ~ ~ p o n  lout one of them; but this was not mate- 
rial, because it was not p r o w s ;  it did not purport to be, nor vas 
any guardian a d  litem appointed. 

The appellees rweived the money designated in the judgment, 
as shares of the fnnd distribnted, due to them respectively, hut it 
appears that they were not fully informed as to the nature of the 
proceediug and its purpose; it does not appear what were their 
ages respectively, at the time they received the money, nor is it 
material to inquire here, because the mere receipt of it could not 
give life and effectiveness to a void judgmeut. The only object 
now is to set aside and quash that judgment. At  another time 
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and i n  another proceeding, they may have to account for the money 
recvi vet1 by them. 

The statute, (The Code, $387,) making valid, judgn~euts against 
infants and other classes of persons in certain cases, does not 
apply in a case like this. I t s  purpose is to make valid '(the pro- 
ceedings, actions, decrees and judgments" a g a i ~ ~ s t  an infant or 
such others, i n  case4 where they, being parties d e f d a n t ,  mere not 
'(personally served with a summons." Rut it does not purport to 
render valid judgments a d  proceedlugs in actions when there 
was no service up011 an iufant defendant therein, and none upon 
his general or testamentary guarclian, or upon a guardian at Iitenz 
properly appointed for him, nor call it be construed to have such 
effect. The Legislature did not intend that a judgmeut agaiust 
au inf'dnt in an action or special proceeding whereiu he was uot 
made a party defendant, hut treated as a defendant, should be 
rendered effectual agaiust him. A statute with such a purpose 
would coutraveue fundamental right and shock the mold  seuse 
of just men ! 

There is no error in the judgment of' the Superior Court 
rewr411g the j~~clgment of the Clerk of that Court in reupect to 
the iufaut appelleeb. Let thi. opislion be certified to that Court 
according to law. 

Xo error. Affirmed. 

INFAST DEFESDASTS' APPEAL. 

MERRINON, J. This is the appeal of the appellees in the cabe 
just decided. They appeal, assigniug as error that the Court 
have heard improper evidence adverse to them in its findings of - - 

fact that might, in a pos4ble conringency, prejudice them. But, 
as the judgment in their &:-or has been affirmed, the questions 
they seek to preieut are immaterial and the appeal was unneces- 
sary; indeed we cannot see that in any case it was necessary. I t  
 nu-t therefore be diwissed. 

It is so drdered. 
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JAMES S. WHEDBEE e t  als. r. KENELLUY LEGGETT. 

In an action for the recovery of laud, the defendant denied the allegations of the 
complaint and pleaded a counter-claim, alleging title to the lauds iu himself, 
and asking damages for trespasses done thereon by the platntiffs. By consent, 
the case was submitted to arbitrators to decide the matters in issue, a c q t  the 
quation of title, the award to be a judgment of the Court. The arbitrators 
awarded damages to the defendant. Upon filing the award, the Court gave 
judgment against the plaintiffs for the amount found b! the arbitrators; Held, 
to be erroneous, as the defendant could h a w  no judgment for damages until 
the issue as to the title should be determined in his favor. 

CIVIL ACTION, tried before Hi- Honor, G~ulger,  Judge, at  
Fall Term, 1884, of' HAI~FAX Superior Court. 

The action was begun on the 11th of' October, 1879, returna- 
ble to Spring Term, 1880, to recover the po*session of a tract of 
land in Halifax county, and for damages for cutting and carry- 
ing off the timber trees thereon. 

. i t  Fall Term, 1883, the defendant filed his answer denying 
plaintiffs' title to the land, and also denying the trespass upon 
the same. He also pleaded the statute of limitation to their 
rlaini both to the possessioll of' the said land and the said tres- 
pass thereon, and alleged title in himself'. H e  further alleged 
in his answer that the plaintiffs had trespassed upon the land by 
cwtting and carrying away therefrom timber trees to the amoirnt 
of' five hundred a i d  fifty dollars, and demanded j~~dgmeiit  : 

1. That the plaintiff's action be diiniissed. 
2.  For five hundred and fifty dollar* daniauges. 
3. I'or other relief. 
The plainti% .filed their replication to the def'endaat's said 

iinswer, denyiug that they had trespas3ed upon the land by cut- 
ting and carrying away timber treeh therefrom to the amouut of 
five hundred and fifty dollars, and pleaded the statute of limita- 
tion to the defendant's claim for damages. 

30 
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At the same term the following order was made: " By consent 
of parties this cause is referred to three persons to act as arbitra- 
tors, who shall decide all matters in controversy in this cause, 
except the title to the laud, and their award, or a majority of 
them, shall be final, and shall be a judgment of this court. One 
of mid arbitrators shall be selected by the plaintiffs and one by 
the defendant, and these two so selected shall select the third. 
Said arbitrators shall inspect the premises of the defendant, if 
they so desire, and shall have the power of this court to summon 
witnesses. The arbitrators shall inquire only as to the damages, 
if auy, to defendant's laud. And it is agreed that the plaintiffs 
shall not plead the statute of limitation to any trespass commit- 
ted by them or their agents to the defendant's land. And this 
cause is retained for further directions. And this cause shall be 
heard by the said arbitrators upon twenty days notice, giveu by 
defendant's counsel to plaintiffs' counsel." 

On July 29th, 1884, W. Robinson and J. I d .  Bowers, who had 
been selected as arbitrators by the parties under said order, filed 
their report as follows : 

((We, Willoughby Robinson and J. L. Bowers, having been 
selected by the parties to this action as arbitrators in this action 
according to an order heretofore entered in this cause, selected H. 
H. Lanier as the third person. After notice duly given as 
directed by said order, we took up this case in Palmyra in said 
county, when and where the plaintiffs were represented by Messrs. 
MulPen & Moore, and the defendaut by Messrs. Kitchin and 
Duun. After hearing evidence then oeered, we continued this 
cause by agreement of parties to the 25th day of June, 1884, in 
order that we might inspect a d  view the premises of defendant. 
011 said day, we went on said land and carefully viewed and 
inspected it. Pursuant to notice duly given and served, we again 
met in Palmyra on the 25th day of July, 1884, to take action in 
this cause. After inspecting said land ourselves, and after hearing 
all the evidence, there being no disagreement between us, we find 
that t l ~ e  plaintiffs hare damagcd the defendant's laud, by tres- 
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passing thereon, to the amount of five hundred and thirty-ow 
dollars, and we assess the defentlaut's damages at that sorn. We 
ask that we be allowed fifteen dollars each for our services. All 
of which is respectfully submitted to the court, this duly 25tl1, 
1884. This decision shall not be construed to intcrfcrc with the 
title of said land, or statute of limitation." 

When the cause was called for argument, the plaintiffs moved 
for a non-suit as to their cause of action, which was granted by 
His Honor, and the defendant excepted. The plaintiffs also 
moved for judgment, notwithstauding the report of' the srhitra- 
tors, which was refused, and plaintiffk excepted. Thc defendant 
thereupon moved for judgment for five hundred ant1 thirty-one 
dollars on the award, which His Honor granted, and plaiotifG 
excepted. 

The defendant appealed from the judgment of non-suit, and 
the plaintiffs from the refusal to grant them judgment fbr c.osts 
and also from the judgment in favor of the defendant. 

Messrs. Mullen dt Moore and Wcdter Clark, fiw the plaintiffk. 
Mr. R. 0. Burton, Jr., for the defendant. 

PLAINTIFFS' APPEAL. 

ASHE, J. The plaiutiff moved fbr judgment in this case, not- 
withstanding the report of the arbitrators, and upon the refusal 
of the Court to grant the motion, excepted, aud also excepted to 
the judgment awarded by the Court in favor of the defendant. 

These constituted the grounds of error asigned by the plain- 
tiRs, and are the only questions presented for our determination, 
and we are of the opinion there was no error upon the first ground, 
Imt there was upon the second. 

The action was brought to recover a tract of land to which the 
plaintiffs alleged they had title, and also to recover damages for 
c~ltt ing and carrying off' the timber trees growing thereon. 



The defendant denied that the plai~lt~iffk had title to t,he lantl, 
mtl  also that he had conlmitted an\- trespass on the same. He 
:ilso pleaded the statute of limitation to t,he possession, as we1 l as 
to the trespass thereon. H e  also, f i r  a, further tlcfcnc.~, set up :L 
counter-claim alleging that the title to the land was in him, ant1 
that the plaintiffk had trespassetl on the land antl had tlamagctl 
him by cutting down and carrying away trccs to the :mo~in t  of 
five hundred antl fifty dollar,q, fiw whivh 11c asked fi)r jutlgn~cnt 
against the plaintiff's. 

The plaintiffs replied tlcl~ying the trespass, and pIc:~dcd th(b 
$Mute of h i t a t i o n .  

By co~lsent, the case was submitted to arbitrators to t1ec:itle tht: 
matters in controvcrsy except as to the title to the lantl and the 
statute of limitation as pleatled by the plaintiff; in their rcp1ic.a- 
tion, and aheir award to be final, and to 11c a jutlpmnt of thc 
court. The arbitrators awarded to t,he tlof'cnt1:tnt five hundred 
and thirty-one dollars for tlamages snstainetl by him by rcnson of' 
the plaintiffs trespassing on his lantl. 

b'e are nnahlceven to c:on,jectare upon what ground the plain- 
tiffk askccl for judgmcnt notwithstanding the award. 

There was no trial. The :iward, according to the restricted 
terms of the submission, did not and could not nlaltc a final tlis- 
position of the action, and thcre was nothing found by the arvard 
in favor of the plaintiffs. 

But the plaintiffs' exception to the judgment granted upou the 
award in favor of the defendant was well taken. 

The award "that the plainti& have damaged the defendant's 
land by trespassing thereon to the amount of five hundred and 
thirty-oue dollars," cannot be considered a final determinabion of 
the action. The e#wt of the finding of the ar1)itrators was noth- 
ing more than the assessment of the damages to which the 
defendant would be entitled in the event of his establishing his 
title to the land upon the trial. For  the issue as to the title 
made by the pleading, was expressly ~ i t ~ h h e l d  from the arbi- 
trators in the order of submission, and although in the order, it 
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is declared that the award shall be final, and shall be a judgment 
of the court, we muit give it a reasonabIe construction, and as 
the question of title was reserved, and the defendant's right to 
damages depended npon his establishil~g his counter-claim, aud 
that again upon his making proof of' title to the land in himself, 
his counter-claim could be of no avail a i  a defence, unless he 
should establish a better title to the land than that shown by the 
plaintiffs, and as without making good his counter-claim, he 
would not be entitled to any damages, we must, tlierefore, take 
the order of submission to mean that the award shall be conclu- 
sive between the parties as to the damages which the defendant 
will be entitled to, in the event upon the trial of the reserved 
issues he shall succeed in making good his title to the land. 

There is error. The judgment of the Superior Court must be 
reversed, and the case remanded so that it ma?; be proceeded with 
to the trial of the issues reserved in the order of submission, 
and to'a final determination. 

Error. Rereraecl and remanded. 

DEFENDANT'S APPEAL. 

Cour~tefa-claim-*Ton-suit. 

When the defendant pleads as a counter-claim, a cause of action arising out of 
the contract or transaction set forth in the complaint as the foundation of the 
plaintiff's cause of action, the plaintifi cannot be permitted to take a non-suit. 
But mhen the counter-claim does not arise out of the same tt.ansactiou as the 
plaintiff's cause of actiou, hut falls under subdivision 2 of section 244 of the 
Code, the plaintiff may submit to a non-suit. In such case, the defendant may 
either withdraw his counter-claim, mhen the action will be at  an end, or he may 
proceed to try it, at his election. 

(Francis v. Edwarch, ST N. C., 271, and Acrmll I-. i'aughan, 80 S. C., 16, cited and 
approved). 

For the facts, see the preceding case. 

ASHE, J. I n  this action both parties appeal to this court. 
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The defendant alleged error in the court in granting the motion 
of the plaintifry to enter a non-suit as to their cause of action. In  
this there was error. A counter-claim is in effect a cross actiou, 
and, when well pleaded, the defendaut becomes an actor, and 
tkere are two siraultaueoas actious depending in the same proced- 
ing between the same parties, and each has the right to have all 
the matters put in  issne by the pleadings adjudicated, and neither 
has the right to go out of court before a conlplete determination 
of all the matters in controversy without the consent of the other. 
This was hpld to he the rule of practice in the case of Francis v. 
Edwards, 77 K. C., 271, and the decision there is decisive of this 
case. The conrt then held that when a cou~~ter-c4aim is duly 
pleaded, neither party has the riqht to go out of' court l)cfi)re a 
complete determination of all the matters i11 controversy, without 
or against the consent of the other, and when the conrt below 
permitted the plaintiff to take a nun-suit, it was error. Purn~I? 
v. Vnu,qhan, 80 5. C., 46. 

There is a distinction in counter-claims set up as a defence 
under sec. 244 of The Code, which has not been taken or adverted 
to in the decisions upon that suhject heretofore nlade, that, we 
think, should he observed. 

The first subdivision nnder that section is "a cause of action 
arising out of the contract or tranractiou set forth in the conl- 
plaint, as the foundation of the plaintiffs' claim, or connected 
with the subject of the action,'' and second, " I n  an action aris- 
ing on contract, any other cause of action arising also on con- 
tract, and existing at the con~n~encement of the action." 

The distinction is this. When a counter-claim such as is  
authorized by the first subdivision is set up, then me think the 
plaintiff' should not be permitted to enter a non-suit, without the 
consent of the defendant, for the reason that as it is a connected 
transaction and cmse of action the whole matter in controversy 
between the parties shoold be determined by the one action. 

But when the counter-claim is an independent muse of action 
arising on contract, such as is provided by the second subdivis- 
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ion, then we can see no reason why the plaintiff may not enter a 
nou-suit if he should choose to do so. But when the plaiutitf in 
such a case does enter a non-suit, the defendant should be per- 
m~tted at  his election, to withdraw his counter-claim, which 
would terminate the action, or proceed to trial with his counter- 
claim, if it is traversed, or move for judgment against the plain- 
tiff if its allegatious are not denied, as in actions upon contracts 
by a plaintiff against a defendant. 

Our  case comes within the first subdivision, and it was not, 
therefore, necessary in deciding this case to refer to the distinction 
above made, but holding, as we do, that the distinction is a good 
one, we have deemed it proper to mention it here, as an intima- 
tion of the Court for the guidance of practitioners iu the future. 

Our  conclusion upon the case before us is that there was error, 
and the judgment of non-suit rendered in the court is reversed, 
and the case remanded that it may be proceeded with in con- 
formity to this opinion and the law. 

Error. Reversed and remanded. 

P. B. BARBEE, Adm'r, T. CALVIN J. GREEN. 

,Reference-Funernl Expenses. 

1. A referee is not required to refer to the evidence in his findings of fact. All 
that is required is, that  he should transmit to the court the evidence upon 
which his findings are based. 

2. Where the Supreme Court cannot pass upon the facts, it  caunot look into the 
evidence upon which the referee bases his findings of fact, unless the  excep- 
tiou is that he has found facts with no evidence to support them. 

3. Where on exceptions to a referee's report, the Judge does not find any facts, 
but overrules all the exceptions to the report, he is presumed to  have adopted 
the findings of the referee. 

4. No wish or direction given by a person as to  what should be done after death, 
xiless made in a will, can be legally carried out. So, where a person of 
small means expressed a wish to be buried in an expeusive coffin, and the 
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defendant, who was indebted to her, furnished one at her death, the cost of 
which he pleaded as a set-off in an action against him by the administrator : 
Held, that he was only entitled to such sum a8 would hare purchased a cof f l~  
witable to the intestate's pecuniary conditiou. 

( ( J w e i l  v. Casllebwy, 70 N. C., 20, cited aud app~mred).  

Crv~r ,  ACTIOX, heard upon exceptions to the report of a referee 
before Guclqer., Juo'ye, at Aapnst Term, 1884, of WAKF: SLII)P- 
rior Conrt. 

His  Honor overruled the exceptions, confirmed the report, and 
gave judgruent for the plaintiff, a d  the defendaut appealed. 

Hessrs. A.  11% Lezois R: f i o r ~ ,  for the plaintiff. 
M~ssr .~ .  Bdtle R' Mordecrri, for the defendant. 

ASHE, J .  This action brought hefore IIQ by appeal to the 
February Term, 1882, and the caie was then remanded that an 
inquiry should be made before a referee as to the value of the 
burial case, with the vie\\, that the defendant might be allowed 
as a set-off; so much thereof aa waq 5uitable to the circumqtances 
of the intestate of the plaintif. 

I n  pnrznance of .aid deckion of the Court at the January 
Term, 1883, of Wake Superior Court, the cafe nas  referred to 
S. G. Ryan, Esq., to inquire into the valne of the hurial caw, 
and \o allow so much thereof to the defel~dant as mas suitable to 
the circunl*tances of the in test at^, Mary Herndon, and at dugu-t 
Term, 1883, of said court, the referee made his report accom- 
panied hy the eridence taken by hinl. 

The referee, upon the evidence taken hefore him, made the fol- 
lowing finding of facts, viz. : 

1. That the estate of the intestate n-aq of ver? -mall value, 
and that the sum of money due from the defendant thereto ih 
very nearly the whole thereof. 

2. That the sum of oar hundred dollar9 paid by the defend- 
ant for the burial case in which the plaintiff'+ iuteqtate was 
lm- id ,  a? a fair price therefor. 



FEBRUARY TERM,  1885. 473 

3. That eighteen dollars is a reasonable sum to be allowed 
defendant as s~~i tab le  to the circtuustances of the said intestate 
for a burial ewe. 

The defendant excepted to the report, and assigned the follow- 
ing groul~d?;, to-wit : 

1. For  that said rc~)ort n~akes no reference to the testiniony 
taken by referee. 

2. F o r  that the vi1111e of the d a t e  is not stated in the report, 
as might hare been done fi-on1 the returus of the former admin- 
ibtratrix and other evidence hefbre the referee. 

3. For  that the referee erred in his conclusiou of law; that 
eighteen dollars is a reasonable sum to be allowed the defendant 
for a burial case for the intestate, when it appears that he actu- 
ally paid $100 for such a case, and the evidence before the referee 
that the intestate owed nothing, left neither husband nor child as 
her distributees, and that the defendant purchased the burial case 
~t her instauce and request, and in good faith. 

At  February Term, 1884, the referee filed a supplementary 
report, as follows : 

1. That the whole estate of the intestate of the plaintiff con- 
sisted of the notes i11 controversy in this action, and some other 
personal property not exceeding in value the sum of fifty dol- 
lars. 

2. Tha't said intestate left neither husband nor children her 
surviving, and only collateral relations. 

3. That said intestate frequently expressed a desire to be buried 
in a metallic coffin, and that said relntions did not object to her 
k i n g  so buried. 

4. That the defendant lived in adultery with the plaintiff's 
intestate for several years prior to her death. 

5. That no inventory of the estate of intestate has been filed. 
There was no objection to this supplemental report, but the 

defendant excepted to it as follows : 
1. That the first finding of fact is made without sufficient evi- 

dence, it appearing from the supplenlentnl report that no inven- 
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tory of the estate of Mary Herndon has been filed, and there 
being no specific and proper testimony as to said value. 

'2. That the said finding is too indefinite. 
3. That the f'ourth finding of fact is impertineut to any issrle 

or matter in the action. 
1. That said last nlentioned finding is contrary to the weight 

of evidence. 
A. That the referee hils failed to find as directed by the court 

whether the intestate owed any debts. 
The court overruled the exceptions taken by the defbndant, 

cwdirnlwl the report of the referee, and reuderccl judgment against 
the defendant fhr the sum of three hundred and fifty-five dollars 
and forty-four cents, that being the amount of the debt, principal 
and intereht, due by the defendant to the plaintiff's intestate, less 
the s m i  of thirty dollars and twenty-seven cents, being the 
amount of' eighteen dollars and interest thereon allowed for the 
coffiu, leaving the sum of three hundred and twenty-five dollars 
and seveliteen cents to be paid plaintiff, with interest on olie 
hundred and ninety-two dollars from the 11th of August, 1884, 
until paid, and for costs of action. From this judgnlent the 
defendant appealed. 

We are of the opinion there was 110 error in the rnling of H i s  
Honor in o\~erruling the exceptions taken by the defendant. The 
two reports must be taken as one, and in reviewing the exceptions 
we think it unnecessary to take them up in the order in mhic.11 
they were filed, or 'to consider any others thau those which we 
deem n~aterial. 

The fourth exception, that the report niakes no reference to the 
testimony, cannot he sustained. The law does not require the 
referee to refer to the testimony in finding the facts, but it does 
require that he should report the evidence upon which his find- 
ings are h a d ,  and this was done. 

The exception to the first finding of the referee in the snpple- 
mental report, is not sustained. His  finding was that the whole 
estate of the intestate of the plaintiff, consisted of the notes in 
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controversy in this action, and some other personal property, not 
exceeding in value the sum of fifty dollars. This, it seems to us, 
was all that was necessary to be found under the order of refer- 
ence, and was sufficiently specific. The whole scope and object 
of the inqtiily directed by this court, was to ascertain the value 
of the estate, and then, what in the opinion of the referee, would 
be a proper allowance for burial expenses, suitable to the circam- 
stances of the intebtate, that is, to the value of her estate. The 
finding of the referee it<, that the estate, including the notes sued 
on, was abont five hundred dollars. That the referee did not 
find that the intestate was indebted, is au omission of which the 
defendant had no right to con~plnin, for if' debts had been found to 
be clue, that would only have had the eff'ect of reducing the d u e  
of her estate and would have made against the chim of the 
defendant-for the snlaller the estate, the less ~hould  be the bnrial 
expenses. 

That the deceased should have expre3sed n wish that she 
,should be buried in a. nietallic coffin, cannot jastif) the expense 
incurred by the defendant. No wish or directions given by a 
person as to what ihonld be done after death, can be legally 
carried out by any person, so as to make a charge up011 the tlece- 
dent's estate, nnless it is so n~ade in a last will or teitii~llellt. I t  
would not justicy an administrator, much less a stranger. 

The defendant's fourth esception to the r~~pplementnl report, 
"that the said last mentioned finding is contrary to the wtight of 
evidence," we suppose refers to the first finding in that report. 
I f  so, it is an admission that there was some evidence to snpport 
the finding. I n  that cake, it i i  not for thi* Court to look into the 
evidence, to see whether the preponderance was on thc onc side or 
the other. This Court never looks into the evidence, in clasc+: 
like this, upon which a referee bases his findingh of fact, except 
when there is an exception to the fintlil~g because thcrc i.; no cvi- 
dence to support it. 

The referee has substantially complied with all the requit I- 

ments in making a report, as prescribed in Green v. Castldmry, 
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70 K. C'., 20. H e  notified the particb, examined the evidence 
and wrote it down, found the facts and wrote them down, and 
declared his conclusion of law, that the defendant should be 
allowed the sum of eighteen dollars for the coffin as a price suit- 
able to the circunlstanceh of the intestate. His  Honor did not 
find the fidcts, but as he overruled all the exceptions of' the 
defendant, he is presumed to hare adopted the findings of the 
referee and his coi~clu~ion of law. The finding of the facts by 
the referee muLbt therefore be taken as the finding of His  Honor, 
and his finding is conclusive. His  conclusion of law is, how- 
ever, reviewahle, and, co~lcurring in that, we hold there was no 
enor.  

The judgment of the S~iperior Court of' Wake i* therefore 
affiruned. 

Ko error. Affirmed. 

D. J. FOLEY. BRO. & C'O. v. BL,ISK cl- LOVICK 

Excusable Xeglect-Cbde, A%. 274-Ei'lit~y Plmdinys. 

I .  A pleading placed on the  files of the  Court after the Judge  has left for the 
term, is not filed in contemplation of law. 

2. LVhere, in setting aside a judgment for excusable negligence, the Judge  does 
not state the  ground on which he founded his order, his action will be upheld, 
if in ariy aspect of the  case it would be proper. 

3. The Supreme Court can review on appeal what is mistake, surprise or excusa- 
ble neglect under section 274 of T h e  Code, bu t  it  cannot review the discretion 
exercised by a Judge of the  Superior Court under that section. 

4. TYhere the  Judge left the  Court before the  end of the term, but  dih not adjouru 
the Court, leaving it t o  expire by its own limitation, and a judgment by 
default was entered against a defendant, who filed an answer before the expir- 
ation of the  term, but  after the  departure of the  J u d g e :  Held, excusable 
negligence. 

5.  When the Judge presidiug leaves a court tinally before the  term has expired 
he should have i t  adjourned and not. leave it  open to  take care of itself. Such 
practice has no legal sanction, and it  gives rise t o  misapprehension, coufusiou 
and wrong. 

(EmncJi 1. FtblLer. m i t e ,  87, cited and approved). 
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FOLEY, BRO. & Co. v. BLANK & LOVICK. 

MOTION to set aside a judgment, heard before Gudger., Judge, 
at  Chambers in RALEIGH on January 21, 1885. 

His  Honor granted the motion, and the plaintiff:? appealed., 

Mews.  H. R. Bryan, G. V. Strong and E. C". Smith, for the 
plaintiffs. 

No counsel for the defendants. 

MERRIMOS, J. The plaintiffs brought this action to the Fall 
Term, 1584, of the Superior Court of Craven county, and filed 
their complaint within the three first days of that term, and 
made a minute 011 the docket of the Court requiring the answer 
to be filed during the term. This minute was made in accord- 
ance with a practice peculiar to that Conrt. On Saturday of the 
secol~d meek of the terni, the business of the term having been 
disposed of, the Judge left the county without formally adjonrn- 
ing the Court, but left the term open to expire by its own limi- 
tation. 

011 Friday of the second week of the term, the day before the 
judge left, a judqment by default final for want of an answer, waq 

entered againqt the def'e~ldants. On the next day, Saturday, the 
day the judge left, the defendants filed their answer, in which 
they denied all the material allegations in the complaint. After- 
wards, an execution ihsued upon the judgment. 

Upon motion heard by the judge at Chambers, he u~ade an 
order setting the judgnleut aqide, and directing the clerk to issue 
a writ of supersedeccs to the sheriff in respect to the execution. 
The plaintiff5 excepted, and appealed to this court. The judge 
does uot state the ground upon which he founded his order setting 
aiide the judgnlent in question. So, if in any aspect of the 
motion befhre him, hi* action can be upheld, it must be doue. 

Upon looking into the record, we find the regularity of the 
judgment questionable, but we do not find it necessary to decide 
up011 that. The judge left the terni open-to expire by its own 
limitation. The defendants may, therefore, have thought, and 
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not u~lreasonably, that they had the right to file their answer at 
any time during the last day of the term, although the judge was 
not present. It seems their counsel thought so, and they cer- 
tainly would have had such right, if the judge had been present. 
But a pleading placed on the files of the court in the absence of 
the judge, after he has left for the term, is not filed in contem- 
plation of law, and we repeat, that the judge ought never to leave 
the term open to take care of itself. Such practice has no legal 
sanction, and it gives rise to misapprehension, confusion and 
wrollg. 

Leaving the tern1 of the court open to expire by its own Iiini- 
tation, may have led the defendants to mistake their right to file 
their answer at  the time they undertook to do so. As they could 
not properly file it iu the absence of the judge, they may have 
been surprised. Such mistake or suprise mould not be unreason- 
able, and i t  would be snch as would authorize the judge in a 
proper case, in the execution of his sound discretion, to set a 
judgment aside. Bmnch v. Walkw, ante, 87. 

This court has authority to determine what constitutes "mis- 
take, inadvertence, surprise or excusable neglect," under The 
Code, see. 274, but it has no authority to review or interfere with 
the discretiou exercised by the judges of the Superior Court under 
that section. So, in this case, as in view of the facts there may 
have been such mistake or suprise, we cannot interfere with the 
di~cretion of the judge who set the judgment %side. H e  cer- 
tainly had authority to do so, not subject to our review. 

There is no error. Let this opinion be certified to the Supe- 
rior Court according to law. 

K O  error. Affirn~ed. 
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NANNIE BUXLY v. J. C. BCXTON, Adm'r. 

Bond- Consideration-Judge's Charge- Code, Section 4 1 3- 
Weight of Evidence-Seal. 

1. The execution of the bond sued on being denied by the defendant administra- 
tor, he introduced evidence of conflicting declarations made by the plaintiff 
to him when the boud was presented for payment, as to the sources from 
which she obtained the money which was the consideration of the bond. 
Plaintiff failed to  introduce evidence to corroborate either of these declara- 
tions, or to show from what source the money was procured by her;  Held, 
that this furnished no presumption in favor of the defendant that his intestate 
had never executed the bond. I t  was only a circumstance to be considered 
by the jury with the other evidence in the case. 

2. Held further, that it was not error for the Judge toremind the jury-such being 
the fact-that there was no evidence before them that the parties who might 
be called as witnesses, to corroborate the declarations of the plaintiff, were 
alive at  the time of the trial. 

3. I t  is not a violation of the Act of 1796, (The  Code, sec. 413), for the Judge to  
tell the jury that the evidence that the intestate had seen the bond, and 
admitted that the had executed it, if believed by the jury to be true, is enti- 
tled to  more weight thau the opinions of experts as to the genuiueness of the 
signature, and that such opinions should be received with caution. 

4. A seal imports, or rather dispenses with proof of consideration, except when 
equitable relief is sought,. 

(Pope v. A.vkew, 1 Ired., 16; Stale v. Ellington, 7 Ired., 61 ; Slate r. ~Vash, 8 Ired., 
3.5 ; State v. hTat, ti Jones, 114 ; e vise mar^ v. Cornish, 8 Jones, 218 : State v. Hnney, 
2 Dev. &- Bat., 390; Slate v. Hardin, Ibid, 407, cited and approved). 

CIVIL ACTION tried before Gilmer, Judge, and a jury, at Spring 
Term, 1584, of DAVIDSON Superior Court. 

The facts appear in the opinion. 
There was a verdict and judgment for the plaintiff, a id  the 

defendant appealed. 

S o  counsel for the plaintiff. 
Xessrs, Wafson & Glenn and Reade, Busbee & Busbee, for the 

defendant. 
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SMITH, C. J. The action is upon a note under seal, for the 
payment of money, alleged in the complaint to have been exe- 
cuted by the intestate of the defendant, aud denied in the answer 
of the latter. The pleadings are both verified, and the only 
issue submitted to the jury was, " I s  the bond sued 011 the act 
and deed of J .  S. Shelton, the defendant's intestate?" To 
v.-hich tho responscnTas i n  the nffirmatirc. 

Upon the trial, the plaintiff introduced evidence tending to 
show the signature to the note to he in the hand-writing of the 
intestate, in the opinion of the witnebses, while other witnesses 
testified that the intestate admitted his execution of the instrn- 
ment, and said that he would pap it. Tile defendant introduced 
a large number of witnesses who swore that they were well 
acquainted n-ith the iutestate's signature, and that, in their npin- 
ion, that on the note was spurious and not his. 

The defendant, examined oil his own behalf, testiffed to two 
conversations with the plaintiff, one of which took place when 
the note was presented to him for payment, some eight rnonths 
after the intestate's death, and the other some two or three 
month. later, when the note was a .;econcl time prew~tcd R I ~  

p a ~ m e n t  demanded. I n  the first conversation the defendant 
denied that the signature mas that of his intestate, and that the 
plaintiff in answer to an inquiry where she got the money for 
which the note m-as given, said that she made it by sewing for the 
girls at the Greensboro college. I n  reply to a similar inquiry at 
the next presentation of the note, the plaintiff stated that it was 
sent to her by her uncle from the west, in a registered letter. 

The glaintitf' was in court and heard this testimony, but was 
not examined, nor did she offer any evidence to show the source 
from which ,she obtained the money constituting the considera- 
tion of the note. 

There was evidence that the plaintiff had always resided in 
the county, a i d  both pro and CON as to her needy circurnstance~. 

I n  the argument of defendant's counsel he insisted that the 
plaintiff had the power of proving by her ~iucle's depoiition, if 
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such was the fact, that the money was furnished by him to her, 
and could have summoned the postmaster to prove his delivery 
of a registered letter, and that she having failed to make this 
proof when the answer denied the genuineness of the not5e, it 
was to be presumed that the denial was true, and this circum- 
s t a n c ~  was to be weighed by the jury against her. 

The Court charged the jury that there was no presumption of 
law to be argued agaidst the plaintiff's statements of the source 
from which the money was derived, and that they were false, 
bekause she had not produced her uncle or the postmaster; that 
this was a circumstance, and it did not appear that either was lir- 
ing, or who or where they were. To  this instruction the defend- 
ant excepted. 

Besides other instructions, to which no exception was taken, 
the Court charged further : " The evidence of the intestate's admis- 
sion when viewing the instrument, that it was the note he gave 
to the plaintiff, if accepted by the jury as true, is entitled to 
greater weight than the expression of opinion by witnesses or 
experts as to the genuineness or falsity of the handwriting. An 
opinion as to a man's handwriting ought to be received by the 
jury with caution." To these directions exceptions were also 
taken. 

The verdict being returned and juclgnient rendered for the 
plaintiff, the defendant appealed. 

The exceptions appearing in the record are wnfinecl to the 
charge addressed to the jury, and not upon assigned errors in 
law in the rulings, and a supposed disregard of the act of 1796, 
which forbids the Judge to express "an opinion whether a fact ib 
fully or sufficiently proven." The Code, $413. 

(1.) There was no error committed in telling the jury, that the 
f'ailure to produce the evidence of the postmaster and the plain- 
tiff's uncle, to corroborate her lmt account of the manner in which 
she came in possession of the money loaned, raised a presump- 
tion against the truth of her statement, was uot a correct propo- 
sition in law, and that the oniission was but a circumstauce to be 

3 1 
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considered with other proofs offered, in arriving at a conclusion 
as to the truth or falsehood of her declaration. Nor 15-as it 
wrong to remind them of the absence of evidence that the wit- 
nesses were living, or who, or where they were. There is no 
such rule of lam to be declared to the jury, and the corrobora- 
tive evidence has but a remote, if any, bearing upoil the issue as 
to the execution of the note by the intestate. Whether the money 
was obtained from the one or the other source, or whether any 
money was loaned to form the consideration of the former, has 
at most bnt a slight tendency towards proving the fabrication of 
the instrument wed on. Being under seal, it imports or rather 
dispenses with proof of a consideration, unless when some eyui- 
table relief is sought. 

The plaintiff was not herself examined, and hence no discred- 
iting effect upon her evidence is imparted by the alleged false 
statement. The significance allowed to this omisriou, in leaving 
i t  for the consideration of the jury, furnishes no cause of com- 
plaint to the defendant and he could not ask more. 

Nor can there be error in saying there was no evidence of a 
fact, when there was none, that constitutes an important element 
among those from which the unfavorable presumption is proposed 
to be deduced. 

(2.) The exception to the iilstructioli that an opii~iou as to one's 
hand-writing ought to be received with caution, a d  that direct 
evidence that the intestate, when he saw the note, admitted its 
executioil and his liability. to pay it, if accepted as true, was 
eutitled to greater weight than such opinions when expressed, is 
equally untenable. 

This is not a case of recognition of a person or thing seen and 
remembered, but of an exemplar or ideal, impressed upon the 
mind to which the disputed hand-writing is compared, and froin 
its conformity to which as a standard is inferred its genuineness 
or falsity. The identity of the hand-writing, as proceeding from 
one and the same source is thus determined in the opinion of the 
witness, and this opinion becomes evidence to aid the jury in com- 
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ing to a conclusion as to t,hc controverted fact. J t  is, thcrcfim, 
obvious upon general reason and founclc?cl ~ ~ p o n  cornlnon cxlwri- 
ence, that opinions thus formed are ruorc unc:crtnin, : u ~ 1  sho111(1 
be more carefully considered and :rctetl upon than ~)ositivc: tcsti- 
mony f'rom a credible witness, \vho saw ant1 lanows tllc f k t  of' 
the execution of the note, or w h k h  is of' cq~~ivalcnt fir(:(:, tlw 
direct :~dmission of the maker or oldigor. 'I'llcrc t ~ ~ l t l ,  tlicw- 
fore, be no harm in making the observ:rtion in rcgartl to tllc:so 
classes of evitlenoe ant1 their rcl;rtion to tllc controvcwy, i n  :~c.cvrtl- 
anve with which the jury ought to act, :rntl, it may l)c :rsr~~~llctl, 
mould act in the abscnce of thc suggestion. 

The reference to the treatises of' 27zyLo~ ant1 Lfiurton on th(8 
law of cvitlcncc only show that the opinions of' cxl)crts or tllosc 
who have acquired lcnowlctlge of a ~)artiall:u- in(livid~~:d)s 11ii11d- 
writing, and arc allowctl to testify, us held in Pope v. A.vkoln, 1 
Ired., 16, are primary or or igi~~al  evitlc:ncch, : ~ t d  as srwh to I)(' 
regarded by the jury. Rut thc value of the opinions, as proof' of' 
the rnatter about which they arc fi)rn~ctl, m11st he lcfZ to the jury 
to estimate. Their force :ind cflect are not tlcp(:n(lw~t, as is tlircct 
and positive testimony, upon the means of' knowlctlgc :mtl thc. 
credibility of the witncsscs alone, but npon thc corrcctncss of' 
their cleductions from an exanlini~tion of the writing. 111 th r~s  
being snhjectetl to fi~rther contingcwies, opinions, howover hon- 
estly entertained, furnit4 less reliable basis fhr reaching a t:orrec.t 
result, than direct testimony to the fact, derived fiwm eynally 
credible witne.sses who have personal knowlctlgc. An apt illus- 
tration is supplied i l l  the present case. Wit,nesses for the plain- 
tiff express opinions that the signature is genuine, while a large 
number for the defendant say that it is spurious. These are dis- 
crepant conclusions, reached by persons wllo have examined the 
writing, and map he honestly entertained without imputing Mse- 
hood to either class, and they show the propriety and fitness of 
the suggestion of caution in accepting it as a proof of the ultimate 
fact, and its greater iincertainty in comparison with the other 
form of evidence. There are cases in our reports affording sup- 
port by analogy to the remark contained in the charge. 
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I n  State v. Ellington, 7 Ired., 61, where the mother and sis- 
ter testified on behalf of the prisoner, and the charge was "that 
it was the province of the jury to say whether the witnesses have 
testified truly, notwithstanding their relation to the prisoner, or 
had yielded to that human infirmity to which we are all liable, and 
had testified falsely in favor of their son and brother," RufEn, 
C. J., said, " S o r  was there error in telling the jury that their 
(the witnesses) relation to the prisoner cr$ected th& credit. That 
is a proposition of law and reason." 

So in &ate v. Nash, 8 Ired., 35, the charge that "the law 
regarded with suspicion the testimony of near relations when 
testifying for each other," was sustained. 

The same observation in reference to the testimony of fellow- 
servants of the accused was upheld as free from objection in State 
r. 6 Jones, 114. 

I n  V7iseman v. Comish, 8 Jones, 218, where the refusal to so 
charge was assigned for error, the late Chief Justice said: 
((There being no rule of law in regard to the matter, it must be 
left to the discretion of the Judge." 

The same rule is acted on in regard to the credit to which the 
evidence of an accomplice iq entitled. 

I n  Rex r. Jones, 2 Campbell, 132, Lord Ellenborough 
remarked : "Judges in their discretion will advise a jury not to 
believe an accomplice unless he is confirmed, or only so far as he 
is confirn~ed, but if he ib believed, his testimony is unquebtiona- 
bly sufficient to establish the facts he deposes." 

Quoting these words in State v. Hc~ney, 2 D. & B., 390, Gas- 
ton, J., adds : ("We are not aware of any judicial decision is 
our country at variance with the rule brought hither by our 
ancestors." 

I n  iSfc~te v. Hardia,  Ibid., 407, Ruffin, C. J., in reference to 
such evidence uses this language : " I t  is, however, dangerous to act 
exclusively on such evidence, and, therefore, the Court rnnyp~op- 
erly caution the jury and point out the grounds for requiring evi- 
dence confirmatory of some substal~tial parts of it." 
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These are sufficient to show that observations of the kind under 
review, are not obnoxious to the objection that they are unauthor- 
ized by lam, and may be made in aid of the jury in arrivirlg at  
their verdict. 

The appellant's chief objection to these expressiolls of the 
Jodge is, that they intimate an opinion upon the facts, and invade 
the province of the jury. 

We look in vain for any proof of the imputed intimation. 
The opinions of experts come from both parties, and what wa? 
said is alike applicable to them all. The suggestion of the want 
of evidence that certain witnesses Fere alive and their testimony 
could have been obtained, was certainly not improper when 
deductions are to be drawn from a mere omissiol~ to produce the 
testinimy. T h r  nbsence of this proof is a fact in the case which 
ought not to be over hoked in qualiflving the general proposition, 
ilor was there error in calling attention to it. 

The trial throughout *eems to hare heen conducted with entire 
impartiality and fairness, with no indication of an opinion 
whether any part is or is not "fullj- or sufficiently proven," or of 
any leaning or bias for or against either party. The jury hav- 
ing rendered their verdict, we see no caure for setting it aside, 
and the judgment n l u ~ t  be affirmed. 

Xo error. Affirnied. 

W. L. CHURCHILL r. THE BROOKLYN LIFE INSURANCE CO 

Certiorari- Ukdertakiny on Appeal. 

Providing an undertaking on appeal i~ not a professional duty which an attorney 
owes to  his client, and an assumed aqency of counsel to see that this is done, is 
the same as if the agent waR not a professional man, and his neglect is the neg- 
lect of the principal, so far as losing the riqht to appeal is concerned. 

(Churchill v. Ins Co., 68 N. C., 205; Winborze r. Byrd, ants, 7, cited and approved). 
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M O T I O ~  by the defelldaut for a certiorari as a snbstitrxte for 
an appeal, heard at FEBRUARY TERM, 1886, of the Supreme 
Court. 

The facts appear in the opinion. 

Xessrs. Battle & Mordecai, for the plaintiff, 
Messm. George V, ~Ytrong, Walter Clark and E. CY. Smith, for 

the defendant. 

SMITH, C. J. I n  this action the plaintiff, at Fall  Tern], 1882, 
of the Superior Court of Greene, recovered judgment against the 
defendant compauy by default, for want of an answer, for the 
full amount of his demand, which judgment was afterwards 
modified in fbrm and made interlocutory, subject to a11 inquiry 
of damages before the jury, which ruling was affirmed 011 appeal 
to this court. Churchill r. Ins. Po., 88 N. C., 205. 

A t  a subsequent term the damages were assessed, and from the 
judgment rendered therefbr the defendant entered an appeal to 
this court, the amount of the undertaking was fixed at fifty 
dollars, and thirty days by consent allowed in which to perfect 
the same. The term elapsed without this being done, and the 
appeal being lost, the defendant now applies for a writ of cer- 
tiorari, as a snbstitute for the appeal, to bring up the record in 
order that the errors assigned may be heard and decided. 

The affidavit, in support of'the petition, sets out the following 
facts : 

1. The defendant had in its employment in this State a regular 
attorney to manage its legal business, with whom it corresponded, 
who, not practicing in Greene county, conmitted the company'q 
defence to the action to George V. Strong, Esq., and he under- 
took its management. 

2. The latter ceasing to attend the court of that county, placed 
the case in the hands of a third attorney who did attend there, 
and acted under the said Strong, the affiant. 

Affiant at the time of the rendition of the judgment and for 
some time afterwards was absent from his home on account of ill 
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health, a fact unknown to the attorney who conducted the defence, 
whose residence was in a distant county and at a place with 
which mail communications were slow and irregular, in conse- 
quence of which, adrice of the result only reached affiant after 
considerable delay, while the regularly employed attorney of the 
company was also absent from his home in attendance upon his 
sick vife. 

When the latter was informed of the result of the trial, he 
directed affiant to fill out an undertaking on appeal and transmit 
to the defendant at  Brooklyn in New York, in order that it 
might obtain co111e snfficient security in this State, and send it, 
when properly executed, to the clerk of the Superior Court 
wherein the judgment was. 

This was done by affiant, but before the undertaking \*as per- 
fected, the limited period for filiug it expired. There is a meri- 
torio~ls defence to the action and the appeal is for the correction 
of error in the ruling. 

I n  a couuter-affidavit the plaintiff's attorney, TV. C. Munroe, 
states among other things that, on the 19th day of August next 
after the rendition of the judgment in July, he received a letter 
from G. V. Strong, who alone has taken an active part in the 
cause, asking for an extension of time, and thinking that the ten 
clays renlaining was snfficient in which to prepare and file the 
undertaking or make the deposit in money instead, declined to 
give his consent to a further delay and so w o t e  to him. 

We do not fhd  in these facts any ground for the interposition 
of the court, nor any sufficient legal excuse for the failure to give 
the bond, or make the deposit required. " In  a mnltitude of 
co~in~elors there is safety," is a proverb which was not found pro- 
fitable in the present cabe, for the delaj- to provide the undertak- 
ing is in large niea>ure attributed to a divicled and rniwnder.tood 
respou4bility among those employed. Bnt whatever the can-e, 
the time was extended, and that it was permitted to pa-*, ought 
not to be allowed to deprive the plaintiff of his legal right- in 
the prenlihes. 
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Nor can we recognize the distinction attempted to be drawn 
between the neglect of defendant and the neglect of counsel in the 
failure to do what mas necessary to perfect the appeal. Provid- 
ing security is not a professional duty, and an assumed agency of 
counsel to see that this is done, is the same as if the agent mere 
some other person, and his neglect is the neglect of the principal 
in its relation to other;.. So it is held in T Y i ~ ~ b o m ~  V. Byr'd, 
ante, page 7, decided at the present term. The applications for 
the writ now asked for as a remedy for a lost appeal have been 
bo numerous, and the rule under which the court acts so fully 
explained in recent adjudications as to require no re-statement of 
it, and we must refuse the petition at defendant's cost., and this 
without regard to the meritr of the defence sought to he reviewed. 

h l o t i o ~ ~  refiwed. 

VIRGIYIA HARRISON v. K. A. BRAY. 

1. The plaintiff executed to the defendaut a mortgage to secure the amount due 
upon a note one rear thereafter; before the day of paymeut she purchased 
two notes on defendant (who was insolvent), past due, and demanded a credit 
for the sums due thereon u p o ~  her note; the defendant refused to a l i o \ ~  the 
credits, alleging that he had sold the note b e f o ~ e  it became due; that one of 
the notes against him wa.: barred by the statute of limitations; that he was 
entitled to the amount of the plaintiff's uote as personal property exempt~on, 
and ad~ert ised the mortgaged premises for sale; Neld, that the plaintiif n a s  
entitled to h a ~ ~ e  the sale enjoined u n t ~ l t h e  issueanslug upon the controverted 
facts nere properly tried. 

2. Whether an interlocutoq injunction should be granted in such cases Ja a ques- 
tion addressed to the legal discretion of the court, to be exercised in accord- 
ance with established principles, its purpose being, not to determine the 
rights involved, but to prevent the perpetration of a wrong, or secure the 
preservation of the subject of the litigation pending action. 

(Harr is  v. Burwell, 65 N. C.,  584; Heilig r. Stokes, 63 N. C. ,  612: Jurntax v. iSaun- 
ders, 64 N .  C . ,  367; Dockery v. Y'rench, 69 N. C., 308, cited and approved). 
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C ~ V I I ,  ACTIOX pending in CRAYEK Superior Court, and heard 
before Philip, .Jtcdge, at Chambers, on 14th January, 188.5. 

1 The plailkfl  alleges in her affidavit, that she executed to the 
defendant her promissory note for $400, dated the 1st day of 
December, 188:2, to be due on the 1st day of December, 1884, 
and to wcure the same, executed to him a mortgage with power 
of sale contained therein, upon her house and lot situated in the 
city of Xewbern ; that after she executed the note and before it 
came due, she purchased for value two singlc bonds, given by 
the tlcfendaut to third persons, whereby he became indebted to 
her in the sum of $29 1.58 ; that at once, after the notes she gave 
the defendant came due, under the power of sale contained in the 
mortgage, he advertised that he would sell the house and lot; 
that thereupon, she offered to surrender to him the bonds she 
held against him, they then being past due, in part discharge of 
her note to him, and to pap the balance due thereon in cash ; 
that he refused to accept this proposition, and that he was insol- 
rent. 

She brought this action to couipel the detkndnnt to account 
with her ; to have the money due upon the bonds she holds 
against him set off as a credit on the note she gave him, and to 
be allowed to pay the balance in cash, and for :in injunction 
restraining hinl f'rom selling the nlortgaged property pending the 
action. 

She n~oved befiwe Shepherd, .Jndge, at Chambers for such 
injunction, and he granted a restraining order, aud required the 
defendant to sliow cxrse, before Ph i l ip ,  Jlidge, at n siibsequent 
day, why an injunction should not be granted, upon condition 
that the plaintiff would pap into court the P U ~ X  she xtln~itted to 
be due. Whereupon she paid the sum of E143.42 into court as 
required. 

Upon the hearing of the motion a t  a subsequent d v ,  under 
the order to show cause, the defendant adn~itted the substance of 
the plaintiff's allegations, except that he contended that he 
signed one of the bonds which shc held ap ins t  him as surety, 
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and it was therefore barred by the statute of limitations ; but he 
alleged that he had sold the note, secured by the mortgage, 
before it matured, to a third party for a valuable consideration. 
H e  further contended that he was poor, and was entitled, if, 
indeed, he had not effectually sold the note before it came due, to 
have it set apart to him as and for his personal property exemp- 
tions. 

Tbese allegations the plaintiff denied. Nun~erous affidavits 
were produced by both the parties-those on the part of the 
plaintiff tending to show that the defeadnnt had not sold the 
note for $400 before it came clue, aiid that the pretended sale was 
colorable, a d  intended to defeat her rights, those on the part of 
the defendant tending to show the contrary. 

The Judge denied the motion for an injnnction ; the plaintiff 
excepted and appealed to this court. 

~Mess~s. Batchelol* & Devereuz, for the plaintff. 
~Messrs. Rpade, Bwsbe~ & Busbee and Walter Clr~rl;, f i r  the 

defendant. 

MERRIJ~OX, J .  (after stating the facts). W e  are of opinion 
that the defendant ought to be restrained by injunction from sell- 
ing the mortgaged property until the action shall be tried upon 
its merits. I f  the allegations of the plaintiff be accepted as 
true, ,<he had the right in equity as soon as the note secured by 
mortgage came due, indeed before that time, to inrreader to the 
mortgagee, the defeadaut, the bonds against him, which she held 
and owned, and to have the money due upon them credited upon 
the note he held against her. Hawis  v. Burwell, 65 K. C.,  584. 
And such credit would discharge the mortgage debt pro tanto. 

The defendant, hoverer, alleges that one of the bonds; as to 
him, is barred by the statute of limitations. This depends it 
seems, up011 whether or not he executed it as principal or surety. 
I t  appears from its face that he executed it as principal. H e  
further alleges that he sold the note secured by the mortgage to a 
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third person before it became clue, and that he has no interest in 
it. H e  produced affidavits tending to sustain these allegations. 
The plaintiff, on the other h a d ,  denies that they are true, and 
alleges that the pretended sale of the note mas merely colorable 
:~nd intended to defeat her rights, and she produced affidavits 
tellcling to show that her contention was true. 

She is entitled to have the material issues of fact raised and 
that may be raised by the formal pleacliugs, tried by a jury, :d 
the issues of law decided findly by the court in the ordinary 
course of trial. Upon this application for an injim~tioa, they 
w e  not $0 tried. The judge hears the motion s~ullmarily upon 
~iffidavits and other appropriate evidence, :rud determines whether 
or not the caae i.; one in whic11 relief hy i~~*jnnction 7ncr!j be 
granted, a ~ l d  whether it ought to he. If it appcnr* that the 
defeudaut is doing, or is about to (lo, or threateu* to do, or pro- 
cures another to do somc act, or suffer- sonle ac4t to bc tione, in 
violation of the plaintiff'> right in re-pect to the subject of' the 
i~ctjon, a d  which may defeat the purpose of, or render incfRc~- 
tun1 the judgmcnt when obtained, the conrt ought to grant nn 
order for :ul injunction restraining the c1cfcnd:mt from doing or 
+ufferj~lg to be done srwh act, niitil the : d o n  sh:lll I)c tried upon 
its merits. The ol!jcct ir to preserve the n~:~t tcrs  in litigation 
intact as nearly as may be, ~mt i l  the riqht.; of thc partic- -1iid1 I)c 
settled and detern~inerl :~ccol.tlin~ to the ortlinilry c8ourse of pro- 
vedure. Tile purpose of :ui intcrloc&rY i~! j~~wt io~i ,  -11(*11 :I. th:~t 
tlemanded in this caw, ih not to tlctern~inc tllc qnc-tio~i of' right 
involved in the action, but 111crcly to prevcr~t thc fi~rtlwr pc~lw- 
trntiou of wrong, or the ( l o i ~ q  of any :wt h , ~  which thc right in 
clontrovery may be materinlly injurctl or cnt1:lngtwtl. 

And 30, in this c:we, thc q~~chtion of the right. of' t11c p r t i ~ l s  
is not determined i n  the : lpp l ic~~t io~~ fbr no injrulc.tion. T l ~ c  
subitance of the plnintiff'h coniplaint i-, that thc1 cl(~fiul:ult is 
about to sell her lion-e and lot, wl~ilc shc is e~~titlctl to I ~ v c  the 
mortgage 11nt1er whic.11 he purport. to net, ant1 t l ~ c  tlcbt sccwrctl 
by it, dihcharqecl by the applic~ition of the nloncy duc 11po11 thc 
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two bonds she holds against him. Thip is the principal relief 
demanded by the action, and the object of the injunction 
demanded is, not to try the right in that respect, but to prevent a 
sale of the property until the action can be tried upon its merits. 

The special interlocutory injunction is not granted, ex debito 
justitice, or as of course, but the application for it is addressed to 
the sound discretion of the Court, guided by the facts and eircunl- 
stances of the case in which such relief is ~ o r ~ g h t .  Such discre- 
tion is not an arbitrary one, it is a legal one, exercised in accord- 
ance with established principles of equity. Hence, it is the dnty 
of the Court, in such applications, to require a full disclosure of 
the facts affecting them. I f  the plaintiff's right is clear aud the 
injury apprehended is likely to occur; or if the evidence leave. 
the question of right in doubt, and the ii;jnry n~:ly--n-o~~ld-- 
likely occur, the injunction should be granted. Thiq is especiallj- 
so when no serious harm can result to the defendant. The C'onrt 
should be satisfied in a reasonable degree tl~wt the plaintic ill 
good faith, sets forth and illsists upon a right that onglit to he 
preserved intad as nearly as may be, until the action rhall hv 
tried upon its merits. 

Applying the law, we thinli the plai~~tiff  \vas clearly entitlctl 
to the interlocutory relief .he demanded. 

The defendant admitted the snbstnncxe of' her n1ateri:d :tllega- 
tions, including that of his insolvcncp, but alleged lnatters in 
avoidance; the latter alleg,ztions are in turn dcnied by thr plain- 
t iff. 

It appear' that she has in good fiith allcgctl a s11hitnnti:rl cnuw 
of action, and that if she shall, in the end, :,ucccctl in obt:~ining 
a j u d ~ m e n t  - in her favor, it will be rcntlercd incfictual i f '  thv 
defendant shall, in the meantinle, be permitted to sell the prop- 
erty mentioned. The evidenre shows that her right is scrionsly 
questioned, but she may succeed in cst:tblishing it upoil thc trial 

' 1011. of the act' 
We are satidied that the ac*tion i:, not sinlply fkignc(1 ;111d VCX- 

ations, but that it i:, ieriour, and there is cvidenrc tcwtling .trongIy 
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to support the plaintiff's allegations. I n  such a case relief by 
injunction should be granted. Heilig v. Stokes, 63 N. C., 612; 
Jarman v. Saundew, 64 R. C., 367; Dockery v. French, 69 N. 
C., 308; High on Injunction, §§3, 5, 6, 7, 8. 

The allegation of the defendant that he is poor and enfitled to 
the note against the plaintiff as part of his personal property 
exemption, if he has not sold it, as he alleges, cannot avail him 
here. I t  may turn out that he is nut so entitled. 

The injunction must be allowed. 
To that end let this opinion be certified to the Superior Court 

of Craven county. It is so ordered. 
Error. Reversed. 

ALEXANDER S,4VAGE v. L. D. KNIGHT and E. M. BRYANT, Trustee. 

F~.nudzder~t Conveyance-Intent. 

I. Where, in a voluntary assignment to secure creditors, a debtor has the intent 
to hinder and delay one certain creditor, the deed is fraudulent and void, 
althowgh neither the trustee nor the beneficiaries under the deed participated 
in or knew of such fraudulent iutent. 

2. Where the conveyance is absolute and for a valuable consideration, it is not 
fraudulent and void as to creditors although the grantor had a frabdulent 
intent in its execution, unless the grantee participated in such intent. 

3. Where a deed is fraudulent and void as to one creditor, it  is void as to all. 

4. Where the validity of a deed alleged to be fraudulent depends upon the intent 
with which it was made, such intent is a fact to be submitted to  the jury. 

( I i a fner  v. Irwin, 1 Ired., 490 ; Lee v. Plannagan, 7 Ired., 471 ; Cansler v. Cobb, 77 
N. C., 30; Reiger v. Davis, 67 N .  C., 185 ; Lmsiter v. Davis, f34 N. C., 498, cited 
and approved ; Brannock v. Brannock, 10 Ired., 428 ; Harris v. DeBmfenreid ,  
11 Ired., 88, and X o ~ r i s  v. Pearsori, 79 N. C.,  253, distinguished and com- 
mented on). 

CIVIL ACTION tried before Guclger, Judge, at Fall Term, 
1881, of EDCECOMBE Superior Court. 
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The action was for the recovery of the land described in the 
complaint, originally brought against Knight, and subsequently, 
Bryant, by leave of Court, was made defendant, and claimed 
under a deed of trust to him from his codefendant Knight. The 
plaintiff put in evidence judgments against Knight rendered by 
a justice of the peace, and docketed in the Superior Court of Edge- 
cornbe county on the 14th day of February, 1883. Execrition 
was issued thereon, and a deed mas made to him by the sheriff 
of that county, after a levy and sale under the same. The plain- 
tiffs claim that the deed of trust was void, for that it was made 
to hinder, delay and defraud the creditors of the maker Knight ; 
that at the date of the trust Knight was indebted to Jones, Lee 
&. Co., $4,180.00; to Savage, Son & Co., of which firm plaintiff 
was a member, $2,000.00 ; to W. J. Lawrence, the sum named 
in the deed of trust; to S. S. Mark dl Co., $360.00, and H. L. 
Statou $250.00. The maker Knight, the trustee Bryant, and 
W. J. Lawrence, one of the cestui que trzut, are residents of' 
Eclgecombe county, and Jones, Lee & Co., the other cestui qzce 
trust, live in Norfolk, Va., and are a mercantile firm in that 
city. 

It was in evidence that the deed vas drawn by W. M. Jones, 
a partner in the firm of Jones, Lee & So. That the deed was 
signed by Knight at the residence of Jones, at Norfolk, Va., on 
the night of Friday, the .... day of February, 1883, only Jones, 
Knight and Lawrence being preseut. That Lawreuce and 
Knight went by train to Norfolk on Friday evening, and left 
next morning. That they went directly from the train to Jones' 
private residence, and from there directly to the train the next 
morning. That Bryant had no knowledge of the trust, until 
after its probate and registration. That he was selected by the 
parties named at the drawing of the deed ; that shortly after the 
execution of the deed in trust, TIT. J. Lawrence, one of the cestui 
que trust, said to plaintiff that he, Lawrence, had carried Knight 
to Norfolk and made him make the deed in trust to defendant 
Bryant, to defeat and cut out Savage, Son & Co., and they should 
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never get a cent of what was due them if he could help it. That 
Knight Mas present and did not deny it. That he added, "I 
was carried to Norfolk and to Jones' house, and remained there 
all night, and they trotted me back next morning jnst in time to 
reach the train, telling me that if I let the plaintiff see me he 
mould have me arrested and put in jail." 

Jones testified that '(Knight came to my house with Lawrence 
and executed the trust opealy, and, as I thought, a bona fide busi- 
ness transactioil to secure the debt which he owed me. I then 
knew nothing of his indebtedness to Savage, Son & Co., nor any 
suggestion that Savage would arrest him. There was no con- 
cealment of Knight's presence in my house." His  Honor 
charged the jury that if the deed of trust was made with the 
intent to hinder, delay and defraud the creditors of Knight, or 
any one of them, the deed was void, but to have that eff'ect the 
plaintiff' must show that the fraud mas participated in by the 
cestui yue trust Jones, who drew the deed. Plaintiff' excepted. 
Verdict. Motion for a new trial for misdirection. Motion 
refused. Judgment for defendant. Appeal by plaintiff: 

Mesars. .L L. Briclyers, Jr., a i d  Haywood & Hqwood,  for 
the plaintiff, 

LWessm. C?onnor & TVoodard, for the defendants. 

ASHE, J. (after stating the facts). His  Honor charged the jury, 
"that if the deed of trust was made with the intent to hinder, 
delay and defraud the creditors of Knight or any one of them the 
deed was void, but to have that effect the plaintiff must show 
that the fraud was participated in by the cestui que trust Jones 
who drew the deed." 

W e  think the instruction was erroneous, and must have mis- 
led the jury, and the error consisted in qualifying the first part 
of the charge with the addendum "that to have that eff'ect the 
plaintiff must show that the fraud was participated in by the 
cestui que trust Jones who drew the deed." We have been unable 
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SAVAGE V. KNIGHT AND BRYANT. 

to meet with any case where the validity of a deed is made to 
depend upon the participation of the draughtsman in the fraud 
alleged. According to the evidence, Jones was an innocent cestui 
que trust, and why select him as the person whose participation 
in the fraud, if there was one, instead of Lawrence, who was also 
a cestui que trust, and who acmrding to the evidence, upon his 
own testimony, did not only participate in, hut iustigated the 
fraud. 

I f  His  Honor had instructed the jury, that the participatiou 
of Eawrence or any one of the persons who were secured by the 
deed of trust, was necessary to establish the fraudulent character 
of the deed, it is most probable that the verdict of the jury would 
have been diflerent. 

NTe are of the opinion, when the judge charged the jury "that 
if the deed of trust was made with the iutent to hinder, delay or 
defraud the creditors of Knight or any one of them, the deed 
was void," he should have stopped there, and not have qualified 
his charge with the additional remarks, for such we understand 
to he the law in this State. 

We are aware that there is a diversity of adjudications in dif- 
fereut States up011 this question. I n  Kew York for instance, it 
is held, that in deed5 of assignment, the intent of the assignor to 
hinder, delay and defeat creditors is sufficient to vitiate an assign- 
ment, without any participation on the part of the assignee or 
those for whose benefit the assignment is made. But in some of 
the other States, it is held that no matter how fraudulent may be 
the intent of the assignor of a deed of absignment, the deed will 
be valid against unsecured creditors, unless the fraudulent pur- 
pose of the assignor is participated in by the assignees or the 
oestui que t~zcst. 

So far as we are able to come to anything like a definite con- 
clusiou from the collflictiug adjudications on the subject, the deci- 
sions iu this State rather concur with those of Kew York. We 
have substantially re-enacted the statute, 13 Elizabeth, in this 
State, act of 1815, The Code, sec. 1545, which reads. "For  
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avoiding and abolishing feigned, covinous and fraudulent gifts, 
grants, alienations, conveyances, bonds, suits, judgments and exe- 
cutions, as well of lands and tenements, as of goods and chattels, 
which may be contrived and devised of fraud, to the purpose and 
intent to delay, hinder and defraud creditors and others of their 
just and lawful actions and debt,?, every gift, grant, alienation, bar- 
gain and conveyance of lands, tei~emei~ts and hereditaments, 
goods and chattels, by writing or otherwise, and every bond, suit, 
judgnlent and execution, at any time had or made, to or for any 
intent or purpose last before declared and expressed, shall be 
deemed and taken (only as against that persun, his heirs, execu- 
tors, adn~inistrators and assiglls, whose actions, debts, accounts, 
damages, penalties, and forfeitures, by such coviuous or fraudu- 
lent devices and practices aforesaid, are, shall, or might be in any- 
wise disturbed, hindered, delayed or defrauded) to be utterly 
void, and of no effect." 

The provisions of the statute are so plain that "he that runs 
n ~ a p  read." I t  is a remedial stat,ute, and should be construed so 
as to abridge the mischief and enlarge t'he remedy. W e  cannot 
c~mceive, in  the col?strnction of the statute, how the validity of a 
deed of assigan~ent alleged to be executed with a fraudulent 
intent, can in any way depend upon the honesty of purpose in 
the assignee. The assignor makes the assignment and 110 one 
else, and the nzakiny illtent is his a i d  no one else. 

I t  is the intent and purpose existing in the mind of the insol- 
vent debtor, at  the time of making t'he assignment, to delay, hiu- 
tler, defeat and defraud his creditors, that vitiates his assignment 
and renders it void. This is the conutruction given to the statute 
by some of the ablest jurists who have sat upon the bench. I n  
Hafner v. f i w i n ,  1 Ired. Lam, 490, Judge Gaston uses this lan- 
guage : "every conveyance of property by an insolvent or embar- 
rassed man, to t'he exclusive satisfaction of the claims of some 
of his creditors, has i~ecessarily a tendency to defeat or hinder 
his other creditors in the collection of their demands. But if the 
sole purpose of such a conveyance be the discharge of an honest 

32 
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debt, it does not fall under the operation of the statute against 
fraudulent conveyances. It is not embraced within its words, 
wfhich apply only to such as  are contrived of malice, fraud, collu- 
sion wr covin, to the end, purpose and intent to delay, hinder and 
defraud creditnra." The decision in this case is cited with 
approval by Chief-Justice Ruffin in Lee v. Plannagan, 7 Ired., 
471, where the learned Judge saps: "The very power of an 
insolvent debtor to give preferences, implies that the effect map 
be that some of the creditors may lose their debts. Therefore, 
the distinction is, that where a deed in favor of one creditor is 
made for the purpose of defeating another creditor, it is fraudu- 
lent; but that is uot so when the loss of the latter is merely a 
consequence of the preference given to a just debt." And, 
again, in Camle?* v. Cobb, 77 N. C., 30, when an old man, much 
embarrassed, conveyed his land to his daughter in consideration 
of services rendered, and to be rendered in attending upon hini 
in his old age, with intent to defraud his creditors, although the 
daughter had no knowledge of the fraudulent intent, it was held, 
Chief-Juqtice Pearson speaking for the Court, that the deed was 
fraudulent. 

I n  this case the invalidity of the conveyance is not made to 
depend upon a participation of the grantee in the fraud, or a 
knowledge of the fraudulent purpose of the grantor in conveying 
his property. I n  New York, the construction given to a similar 
statute is, that "in determining upon the validity of an assignment 
made by a debtor, the intent of the assignor is the ~naterial consid- 
eration. Honesty of purpose in the assignee is not the test." D7il- 
son v. Fomytlw, 24 Barb., 105. And, again, in Rathbun r. Plan- 
ter, 18  Barb., 272, it was decided that "an assignment made hy a 
debtor, of his property, with the fraudulent intent to hinder, 
delay and defraud his creditors, is void, although the assignees 
are free from all imputation of participating in his fraudulent 
doings, and they are themselves bonafide creditors of the assignor, 
and are to take the entire avails of the assigned property to pay 
their preferred debts." 



ances and al)solutc conveyances fi)r :I valu:~l)lo c*ol~si(l(,r:rtiol~. 
I n  these latter cases whcn there is a val~l;d)lc c ~ o ~ ~ s i t l o ~ . : ~ t i o ~ ~  ]):~i(l 
hy the grantee, he gets a p o ( l  title, not\r;itI~st;~lrcli~~g thc i~~ tcwt  
of' the mal<cr to defraud, if' lie is not a party to suc41 fi.:~r~tl, :IWI 
buys without m y  I<no~;ledg(! of' thc: cwr~ lp t  intmt. 1 Z ~ i q r ~  v. 
Davis, 67 S. ('., 183; h11t whwl thcw i,5 c:ollrisio~~ I)(:t\vc:ch~~ t l ~ :  
grantor and gr:ultcc to hintlcr ant1 tl(:f'rautl the cwtlitors of' t l ~ :  
former, the convcyancc will be void, even tllough the t l c c ~ l  I)()  
founded upon a valrlahle consitlcmtion. 

The  distinction is rccognizcd h p  (;odd, .Judge, i 11 a notc to 
his o p i n i o ~ ~  in the case of Wil.son v. Iihrs?jt/r, supra, to the cff'cc:t 
that in ahsolute convcyanccs, tliff'cring in that respect from vol- 
untary dectls of assignment, the honesty or bona $des of thc. 
grantee does operate to malte good a conveyance which the 
grantor intended to aid him to delay and defraud other creditors. 

The  distinction seems to us be a sound one. A voluntary deed 
is the result of' the operation usually of but one mind, that nf' 
the grantor; but a deed purporting to convey the estate ahso- 
lutely, is a contract, and requires the concurrence of' the minds 
of both the grantor and grantee. 
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This view of the sl~hject is fi11Iy sustni~~ccl by this c w ~ r t  in tllc 
case of Lassiter v. Bacis, ti4 3. C'., 498, where ICe:~tlc, .Juclgc, 
speaking for the court, saps, "the distinction swnis to 1)c thil;: 
1st. A voluntary gift or settlcnient is void,if'it \ws the intont of'thc 
maker to hinder, tlclay or tlefruutl, whcther the ])arty who t:&oi; the 
gift participated in the fiautlulent i~~t( :nt  or not. 2d. : t h -  

lute convepanw for a valr~able c.ousitierntion is goocl, notwith- 
stantling the intent of the n~akor to tlefi:u~tl, r~nlcss thc: other 
party participated." Thc fra11t1 must c ~ n t c ~  into ant1 :~ff(!(at thf' 
contract. 

There is a (:lass of' cases whic41 \roultl i;ec31n to fhrm :Ill ctx(:cp- 
tion to the interpretation here give11 to the statute hy thc 
cases above cited, as when thcrc arc scvctral int1cl)cntlcnt tlchts 
secured in an assignment, somc of which arc gootl :und othws 
ficttitions and illegal. I t  has hc:n lieltl that the latter clchts 
may be elin-~inatecl from the as34gnnlent : i d  the tlectl will s t i d  
as to the gootl debts. Kotably, :ire the ca:~scs of Bi*awioclt v. 
Brannock, 10 Ired., 428 ; Hclr7.i~ v. l)eU~~uJi.rweitI, 11  Irctl., 89; 
,Ifowis v. Peamon, 711 S. C!. 28:j. I t  is tlifficldt to rcconcilc the 
decisions in these cases with those wr have cited ahovc, but it is 
not necessary that we should untlertakc to (lo so, fix they have 
no applic~ation to the present case. Here there were no fictitious 
or illegal debts attempted to he secured in the deed, and the 
(pestion is sqrlarely presented, wlrethcr a deed of' d,.,,'g ' nlnent 
made by an insolvent debtor with the intent and for the purpose 
of delaying, hindering and defrauding a creditor is void, without 
any participation of the assignee or the beneficiaries under the 
deed, and we are of' the opinion that it is void, not only againfit 
the party defrauded, but to all intents and purposes, so that if it 
shall be fomd by t,he jury in t'his case, that the deed made by 
Knight to Bryant waq made with the fraudulent intent mentioned 
in the statute, the deed will be void, and all the trusts secured in 
it must necessarily fail. I t  may seem a hard case upon the inno- 
cent creditors secured in the deed, but it is equally hard on t'he 
party defrauded, who is not less innocent than the others, and 



F E B R U A R Y  T E R M ,  1885. 601 

more deserring, because the statute was paiqed expressly for hi- 
' 1011. protec t' 

Some deeds are void up011 their face, and in such cases it is a 
question of law for the court, but when the validity of a deed 
depends, as in this case, upon the intent with which it was made, 
it is peculiarly a questioll within the province of the jury, and in 
such cases, when the rights of innocent persons are involved and 
not unfrequently to large amouuts, a jury ihould require the n m t  
satisfactory proof of the fraudulent intent before they return a 
verdict finding the fraud. 

The more critical scrutiny into the intentions and purpose of 
the debtor is required, becau5e he has the right to prefer one cred- 
itor to another, aud his right to do so, is only abridged when he 
exercises it, as said hy Judge Gabtoll, " nith contrived malice, 
fraud, collusiun, or covin, to the end, purpose, and intent, to delay, 
hinder, and defraud creditort." 

We are of the opiuion, there is error, aud it must be certified 
to the Superior Court of Edqecombe county that a venire de ?bovo 
may be awarded. 

Error. Reversed. 

GEORGE TLXNER. I d m ' r ,  v. J. D. QTISS, ddm'r .  

Appecil- Certiorari. 

Where an appeal bas been dismissed for \rant of a proper juptification of the 
undertaking on appeal, neilher haste, ignorance nor inadrertence in the appel- 
lant's counsel in preparing the undertaking on appeal, nil1 furnish an? ground 
for issuing a certiorari as a substitute for an appeal. 

PETITIOS by the defeudant for a certiorccri as a wbstitute for 
an appeal, filed at October Term, 1884, of the S~PREME COURT, 
and heard at the present term. 

The facts appear in the opiuion. 
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TURNER v. QUINN. 

Messrs. 8. W. hler, Theo. F. Dnvidson and E. C. Smith, for 
the plaintiff. 
Hr. J. U'. Hinsclale, for the defendant. 

ASHE, J. The petition is for a certiorari to bring up the 
record from the Superior Court of Jones county in the above 
entitled case, which was a special proceeding begun by George 
Turner, admiuistrator of A. Turuer, against the petitioner and 
others to sell land for the payment of the debts of his intestate. 
There mas an appeal from the clerk to the Snperior Court iu term, 
and from that court to this, and here at the October Term, 1384, 
the appeal was dismissed for the reason that the appeal bond of 
the defendants in the action had not bee11 justified nctmtling to 
the requirements of the statute. 

Petitioners state that they were minors when the judgment was 
rendered againat them, and they had no regular guardian or guar- 
diau ad litene, and no service of irocess had ever been made upon 
them. 

That their counsel who drew the appeal bond was pressed for 
time, and in the hurry of the moment omitted to state in the jus- 
tificativn that the sureties were worth double the amount of the 
bond, and that the surety is worth twenty times the amount of 
the h o d ,  and they pray that the judgmeut and other proceedings 
conoected therewith be removed to this court. 

We do not think the excuse rendered for the omission of the 
justification of the undertaliiug, as required by the statute, is 
atlmissible. I n  almost every instance where a bond has not been 
justified according to Ian., the fidure to do so has beeu the con- 
sequence of haste, inadvertewe or ignorance. If we should admit 
any of these causes as sufficient to omit the enforcen~ent of the 
statutory requirement, me might as well dispense at once with the 
practice of requiring its ob3ervauce. Infant defendants are as 
much hound to give appeal bonds as others. 

There haviug been shown no g o d  reason why the writ should 
he issued, it iz r e f u d .  

Certiorari refused. 
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ROBERT 0. BURTON, JR. v. R. P. SPIERS and EDWIN CLARK. 

Execution i9ale. 

1. Where the purchaser at execution sale is a stranger to  the judgment, he gets 
a good title, although the sheriff ma) have failed to adtertise the property 
and give notice to the judgment-debtor, as prescribed by sees. 456 and 457 of 
The Code. A11 that such purchaser is required to ascertain is, that it is an 
officer who sells, aud that he is empowered to do so by an execution issued 
by a court of competent juri8dictiou. 

2. But when at  such sale, the plamtiff in the execution or hi8 attorney or agent, 
or any other person affected with notice of such irregularity, purchases, the 
sale may be set aside at the Instance of the defendant in the execution, by a 
direct proceeding for that purpose. 

3. Execution sales cannot be collnlerully avoided because of irlegularities in the 
manner iu which they have been conducted. 

4. When there is fraud and collusion between the sheriff and the purchaser at exe- 
cution sale, the sale is absolutely void, and such defect may be taken advan- 
tage of by any one interested in the property sold; but when the fraud results 
from the conduct of the plaintiff alone, as in suppressing, binding, &c , there 
being no collusion between the sherifl and the purchaser, the sheriff's sale 
passes the title, and the execution debtor must seek hi8 relief in equity. 

.5. The rule of the Supreme Court, adopted at June Term, 1869 (Rule XIX, 63 N. 
C , 669), in so far as it attempted to deprive a senior judgment-creditor of his 
lien, interferes with a vested right, and is unconstitutional. 

(4lordecai v. S'eight, 3 Dev., 428: Llfclhtwe 5 .  Dwhum, 7 Ired., 151; Hdl v. Whit- 
field, 3 Jones, 120; H w r y  \ .  Gruhaln, 1 D. BB.,  76; Oxley v. X d e ,  3 Murph., 250; 
Woodley v. Gilliam, 67 N. C., 237, Dougherty v. Logan. TO Y. C., 558; Perry v. 
Jfowis, 65 N. C., 221, cited and appro~ed).  

CIVII, ACTION pending in HALIFAX Superior Court heard, by 
consent, before &dyer., Judge, at Chambers in Jackson, in Sep- 
temlxr, 1881, up011 the following case agreed. 

On the 21st day of Decemtwr, 1880, H. & E. Hartman &: Co. 
duly recovered two jndgments fur $200 each agaiust Richard P. 
Spiers before a justice of the peace in Halifax county, which were, 
on the same day, docketed in the Superior Court of said county, 
aud at  Spring Term, 1881, of the Superior Court of said county, 
the said H. & E. Hartuian & Co. recovered one other judgmeut 
agaiust said Spiers for $736.68. Executious were issued to the 
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sheriff of Halifax county upon all said judgment\, on the 11th 
day of April, 1881, again~t  the property of said Spiers, return- 
able to Fall  Term, 1881, of said wurt, ~irlder which a homestead 
wai allotted to said Spier.. The sheriff made due adrertiaement 
under these executions, and gave to said Spiers the required 
notice of sale, vhich said notice and adverticement wa i  as fol- 
low$, to-wit : 

" By virtue of sundry executions in my hands against Richard 
P. Spier.;, froin th~Superior Court ofHaliflax connty, I shall sell for 
cash, at the court-house door in Halifax, on the 1st day of August, 
1881, all the real estate in the town of Weldon, bought by Rich- 
ard P. Spiers of J .  T. Evans and wife, S. \V. Buxton and wife, 
and W. J .  Winfield and wife, with the buildings and improve- 
ments thereon. This 24th day of June, 1881." 

And, on the 21st day of Auqust, 1881, the sheriff sold the land 
described in the complaint. There was then standing unsatisfied 
and unpaid, a judgment for co+ aniounting to $1 7.16 on the said 
judgment docket, in favor of Henry, Adolph and Joseph Locheini, 
partners trading as Locheim Brothers, against Richard P. Spiers, 
which judgment was tluly rendered in said Superior Court at 
Fall Trrm, 1878, and was not dormant. 

The plaintiff Bnrton was the attorney of record and acting for 
H. & E. Hartnlau & Co. and Locheitn Brothers, and iwtructed 
the clerk, on the Saturday before the sale, to issue execution on 
the said Locheim judgment, and the said Burton hin~self handed 
said execution to the qheriff 011 the morning of the day of sale. 

The *heriff sold said land, on the 1st day of August, 1881, 
under the H. & E. Hartman and under the said Locheini execa- 
tions, and the plaintiff Burton became the purchaser, at  the price 
of $30, and the sheriff duly conveyed the land to him and his 
heirs, and made due return of the said execution. 

The plaintiff then began thic; action against said Spiers for the 
recovery of said land to Fall  Term, 1881, of said court. 

011 the 1st day of Sorember, 1580, the said Spiers and wife 
dr;ly conveyed to the defendant Edwin Clark, a portiou of the 
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I:\nd lyiug 011 TYashington avenue, and running back seventy-five 
feet, which deed m e  registered o n  the 1st day of March, 1882. 

The ~)laiiitiff did not know of the claim of said Clark at the 
execation d e ,  311d said Clark was uot preseut at the sale. 

Spring Trrm, 1886, the said Clark came in, and was made 
:L party defendant, ant1 filed an answer. A severance mas granted 
by His Honor and thi, cause tried only as to Clark; said Spiers 
sets up no claim to the l i d  claimed hy Clark, and at the begin- 
ning of this action wid Clark was in posiessiou of said land 
cl:hucd I)? him. If, npon tl ie~e facts, the court shall deem the 
plaititiff entitled to recor-er, the judgment shall be rendered i n  his 
Giver for the recovery of said land claimed by said Clark, and 
costs, otherwise in favor of said Clark. 

His  Honor gave judgment in favor of the plaintiff, a i d  the 
dcfendaat appealed. 

Ilfessm. Gafiing & Whitnker., for the plaiutif. 
Jfcssrs. Mdlen & 17Ioow and Day & Zollicqffer, for defendant. 

'ISHE, J. (after stating the fxts). Every .;heriff, before s e b g  
property under an execr~tion, is required to advertise the snle for 
four weeks in a newspiper if' there be one in the connty, and if  
not, for thirty days at the court-house door, and three other pub- 
lic places. The Codc, ser. -266. A d  besides, he is required to 
give notice to the defendant in the execution or his agent, &c., for 
ten clays before the snle. The C'ode, set. 457. But the>e require- 
ments are held to be only directory. 

It is well settled a* a general rule, that a purchaser at  execution 
sale is not bound to look further thau to see that he is an officer 
who sells, and that he is empowered to do so by ail execution 
issued from a court of competeut jurisdiction, and he is not 
affecated by any irreg~darities in the conduct of the sheriff. MOT- 
demi r. Speight, 3 Dev., 428 ; -&Entire v. LJurham, 7 Ired., 
131, I t  follows from this, that a purchaser may get a good title 
at  a sheriff's sale when there has been no advertisement of the 
sale, but this is sal!jwt to qualific a t' ions. 
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As where the purchaser is a stranger, he will get a good title, 
notwithstanding any irregularities there may have been in the 
management of the sheriff. Odey v. Mizle, 3 Murph., 250. But 
when the purchaser is the plaintiff in the execution, or his attor- 
ney, or any other person affected with notice of the irregularities, 
the sale may be set aside at the instance of the defendant in the 
execution by ;t direct proceeding. I f  not so corrected, they can- 
not be made z~vailable by a collateral attack on the purchaser's 
title. Hence, an execution sale cannot be collaterally avoided, 
because r e d  estate wa5 sold ~vithout first levying upon personalty, 
nor because of' irregularities or deficiencies in the advertisements, 
nor for defect, in the levy. Hermctn on Executions, §39 ; Oxley 
v. ,Uzle, q w u ;  and it was held by Chicf-Justice Rnffin in the 
case of ~Yar ry  v. Graham, 1 I). & E., 76, "that an allegation of 
fraud against a purchaser at execution sale will not be heard from 
a stranger to the esecution." And i11 the more recent case of' 

Hill  v. Whitfield, 3 Jones, 120, the same doctrine is announced 
by Chief-Justice Pearson with more fullness and particularity, 
when he makes a distinction between a frand practiced by the 
defendant, and fraud and collnsion between the purchaser and the 
sheriff; aud we take the distiaction to be, when there is fraud and 
collusion between the purchaser and the sheriff, the sale is abso- 
lutely void in law, and may be taken advantage of by any one 
interested in the property sold, but when the fraud charged in 
the sale results from the fraudulent conduct of the plaintiff alone, 
as in suppresaing con~petition at  the sale, &., there- heilty no col- 
lwior~ between the sherly and the yurchmev, the sheriff's deed 
will pass the title to the purchaser, and the defendant must seek 
his remedy ulider the equity jurisdiction of the Court. 

Kow, to apply the principle here stated to the facts of this 
case LocheimRrothers had obtained :I judgment against Rich- 
ard Spiers, rendered in 1878. There were judgments against 
Spier's, in favor uf H. R. E. Hartman & Co., rendered in 1881, 
the first of which was docketed on the 21st of December, 1882. 
Spiei-s and wife sold the land in controversy in the case to the 
defendant Clark by deed bearing date 1st IV'ovember, 1880. 
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The sheriff advertised the land to be sold on the 1st of 
August, 1881. A t  the time of the advertisement he had in 
his hands ouly the executions in favor of the Hartmans, but on 
the morning of the sale, the plaintiff, who was the attoruey of 
both Locheini and the Hartmaus, put the execution in fhvor of 
the former in his hands. The sheriff sold under both executions, 
and the plaintiff became the purchaser, without ally laowledge 
of the fact that Spiers had sold tlie land to Clark, the deed to 

I 
the latter uot having been registered mitil after the sale. 

Fraud is uot to be presumed, when the tmusaction is consix- 
teut with bo~cn fidm. Here the plaintiff was attonley for both 
parties in the executions, aud it is fair to presume, that fillding 
the sheriff' \vas about to sell uuder tlie Hnrtmau execution, and 
knowing that if tlie Locliei~u esecntio~~, beilig the older lien, wn5 

placed in the hands of'the sheriff' befbre tlic sale, it would be his 
duty to apply the proceeds of the sale to that csccution firht, 
which mould render mother bale of' the land unueceshary, tlie 
plaintiff lodged tlie esecutiou with the sheriff' for that purnose. 
This is often doue and there is no impropriety ill it. 

There is uotliilig .stated in tlie case agreed, wliic+ sliow.s that 
there was any frnatl or collusion I)et\veeu the plaintif or his 
attorney and tlie slleriff. 

I t  does not appear that plaintiff"+ : i t tor~iq g;tw : ~ n y  directions 
to the sheriff to sell under the I,ocliei~il esecvt io~~,  ancl tlicrc \vnh 

no reitsou that he hl~ould, u5 it wa.s not l i ~ ~ o \ + ~ l i  to him nt t i ~ c  time 
that Clark, the defendant, had any c*l:~ilu I I ~ I  tlii. lalid. .is the 
case stood at the tiuir of' the hale, the plaintiff 11:rd rva-011 to 
believe that he woultl get a good title to the 1:lntl l y  his p u r c h c  
wider the Hartnlau c~xec~utiol~, the Locheini judgnl?~~t  h i n g  put 
out of tlie wv, by it- hatisfaction out of the pro(wd* oftllc hill(>, 
whether tlie laud was sold under the execdon  is-uctl upon it or 
11ot. 

111 the ab.sence of' fraud, the irrcgu1aritic.s of' tlw hllcrifl i l l  hell- 
ing without due aclvertiselnent, although it will cx1)osc hi111 to :t11 

x t iou  at the snit of thc party i~\jured, woul(1 I I O ~  violatt~ :L h:de 
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otherwise good, Woodley v. Gilliam, 67 X. C., 237, and cases 
there cited. We are of the opinion that the Locheim judgments 
having been put in the hands of the sheriff before the sale under 
the Hartman execution, the sheriff had the right to sell under 
that execution without any other advertisenlent than that given. 
The object in requiring this notice to be given, is for the benefit 
of the debtor, to protect his rights and to create competition 
and to obtain the best price for the property. The advertisement 
in this case which was objectiouable in respect of not nlentioning 
the name of tlie plaintiff, accomplished the objecth of' the adver- 
tisenlent as much so as if they had been qpccially wanled, and a 
sale, under such circumstances, has met ~vith tlie direct sanction 
of this court. A t  June Ternl, 1869, the (wart adopted the fol- 
lowing rule : "SIX. I f  any plaintiff' shall I::\vc doclietcd :I, jutlg- 
ment and failed to sue out execution against the lands of the 
defendant, any other plaintiff who has tioclietcd :I judgalcut, and 
shall take O L I ~  executio~l, may give notice of his esecutiol~ to 
creditors having prior docketed judgments, which s1i:dl be qerved 
at least twenty days before the day of sale, and any ewelitor so 
notified, who shall fail to sue out execution, :~nd put it in the 
hands of the sheriff' before the day of .sale, sh:d1 lose his licn on 
the land sold, provided that this rule slrnll not apply to any 
creditor who cannot talic out execution." 

This rule was not only adopted by this court, but war approved 
by two of the decisions subhequently m:~de. Dougherty r. Logtrn, 
70 N. C., 558 ; Perry v. Nowis, 65 N. C'., 221. 

The rule w:~s atloptcd to meet thc c*ll:l~igc in the 1:1w fi-om thc 
lien of the execution to the lieu of' the juclgn~cnt. lTndcr thc~ 
old practice, when land was sold undcr a junior cxcc.ntion, it 
could not be sold a second time under n secwncl cwxution ; bat 
under the new system the jndgnient alont) created the lien on 
land, and if land should be sold unclcr :ill executio~l issued upon 
a junior judgment, it may be sold again under onc issued U ~ I  

a senior judgment. 
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1 The rule above cited has not been acted upon, that we are aware, 

I saye in the case of Dougherty v. Logun, supra, for the reason 
that it was manifest to the profession, that so far as it deprived 
the senior judgment creditor of his lien, it was unconstitutional, 
because it interfered with his vested rights, but it is referred to 
to show that this court recognized the doctrine, that even under 
The C O ~ P ,  the sheriff' might sell under an execution issued upon 
a senior judgment, put into his hands before a sale under one 
issued upon a junior judgment duly advertised. Else why 
require it to be put into his hands after notice of twenty days by 
the creditor of the junior judgment, if  lot intended to be sold, 
$0 that the purchaser at the sale might get a title under both 
executions, and that vithout further advertisement under the 
senior judgment? For  the law requires the advertisement of a 
sale of land to be thirty days, but under the rule, the senior 
judgment creditor mas required to put his execution into the 
hands of the sheriff ally time after twenty days before the <ale, 
to the end that both liens might be disposed of by one sale and 
the purchaser get a good title. 

W e  srp of the opinion the plaintiff in this case acquired the 
legal title by the sheriff's deed. The action in its nature was 
legal and the defence legal. The defendants may have some 
equities against the plaintiff; but they are not set up in his 
defence, and we are not called upon to decide them under the 
pleadings in this action. 

Our opinion i i  there was no error, and the judgment of the 
Superior Court of Halifax county must be affirmed. 

S o  error. Affirmed. 
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TVILLlAM HOWELL v. LARKIN RAY. 

Deed-Probute-Juclge's Charge. 

1. Where the grantor in a deed is dead, and the subscribing witness has been a 
non-resident of the State and not heard from for a number of years, and it is 
impossible to prove his hand-writin~, the deed may be proved and registered 
upon evidence that the signature of the grantor is genuine, without proving 
the hand-writing of the subscribing witness. 

2. Where in such cases, the evidence upon which the Probate Judge acted in 
orderiug the registration is set out in full, aud it appears that such evidence 
was insufficient, the registration is void. 

(Jones v. Blount, 1 Hay., 238; Blackwelder v. B'isher, 4 D. & B., 2M; XicKiwde? v. 
Littlejohn, 1 Ired., 66; Love >. Harbin, 87 N. C., 249; Starke v. Ethe~idge, 71 N. 
C., 240, cited and approved ; Barwick v. Wood, 3 Jones, 306 ; Davis v. Higgins, 
91 N. C., 382 ; Leallzrwood v. Boyd, Wiust. 123, cited and distingushecl : Carrier 
v. Hampton, 11 Ired. 307, cited and doubted as to one point). 

CIVIL ACTION for the recovery of land, tried before Shbp, 
Judge, and a jury at  Spring Term, 1884, of WATAUGA Superior 
Court. 

The facts sufficiently appear in the opinion as to the first escep- 
tion. The third exception mas as follows : 

His  Honor told the jury that a person might acquire a title to 
land by a possession up to known and visible boundaries for 
thirty years without color of title, or by a possession of twenty- 
one years under color of title. The defendant coalplains that 
His  Honor did not explain to the jury what known and visible 
boundaries were in lam. There was no question made as to thib 
at the trial. His  Honor was not asked to explain it to the jury, 
nor was there any exception to his charge for this omission, nor 
indeed for any other charge given or omitted. His  Hoi~or  asked 
at the conclusion of his charge if the counsel desired other instruc- 
tions. The defendant did ask one which was given, and no other 
was requested, and no exception made. 

There was a verdict and judgment for the plaintiff, and the 
defendant appealed. 

Messrs. G. 3. Folk and L. L. Witherspoon, for the plaintiff. 
Nessrs. J. Ti? Todd and D. G. Fowle, for the defendant. 
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SMITH, C. J. I n  deducing title to the land claimed in the 
action, the plaintiff introduces a deed dated some time in 1825, 
purporting to have been executed therefor by Thomas Calloway 
to Francis Brown and attested by a single witness, Hubert Brown. 
The deed had been proved in the county court of Ashe, and reg- 
istered upon the examination and oath of one George Brown, who 
swore that he was well acquainted with the hand-writing of the 
maker, and that the signature was his. The adnlission of the 
instrument in evidence was opposed by the defendant upon the 
sole ground that the hand-writing of the attesting witness had 
not been proved. Thereupon the plaintiff showed that before the 
probate, the maker, Calloway, died, having been for some years 
previous insane; that more than ten years previous to the probate, 
the attesting witness had removed to Texas or some other distant 
State, and had never since been heard from, that he was quite 
young, and little known when he left, and it was difficult if not 
impossible to identify his hand-writing. The deed was received 
and read to the jury, to which ruling the defendant excepted. 

I11 Cawier v. Hampton, I1 Ired., 307, the bill of sale of the 
slaves had the mark of an attesting witness who c~ould not write, 
and had been registered on proof of his death and the genuine- 
ness of the vendor's signature, but without stating the means by 
which the witness acquired the knowledge enabling him thus to 
testify. The statute then in force, in terms admitted to registra- 
tion deeds conveying land, when they "shall be acknowledged 
by the vendor or grantor or proved by one or more evidences 
upon oath," and when so proved and registered "the registry or 
copy of the record of any deed or conveyance, registered or 
recorded as by this act prescribed," was admitted in evidence in 
case the original was lost. Rev. Stat., ch. 37, sec. 1, 2. 

And so a written transfer of slaves was required to have and 
be proved by a subscribing witness, unless he was "dead or 
removed out of the State," and then the probate and registration 
could be given in evidence. Sec. 21. Commenting upon the inade- 
qnacy of these provisions, Ruffin, C. J., speaking for the court, 
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says, '(There is no hesitation in holding that a deed for land and 
slaves would not be avoided by the accidental circunlstance of the 
death of the subscribing witness and of the maker, whereby it 
could not be registered upon proof by the one or acknowledg- 
ment by the other. I n  such a case, we hold that recourse may be 
had to the common law mode of proof for  the puvose of re.yistm- 
tion, as for the purpose of makinq the deed evidence at common 
law generally." Carrier v. Hatr~pton, szcpr-a. 

This clearly follows from the necessity of registration to give 
efEect to the deed, yet it was o d y  to such as were registered under 
the directions of the statute, that permission was given in case of 
loss of the original to use the registry or copy in its place. 

This restriction was removed by subsequent legislation which 
authorizes the use of the copy withont reference to the custody 
of the original of all conveyances by deed, which are "required 
or allowed to be ~egistered or vecorded." Rev. Code, ch. 37, $16, 
and this is the present law. Code, 512.51. 

Under the former statute, a deed for land not provided for in 
it, might be registered by the proof admi,Gble at common law, 
to give it full efficacy. bnt the copy could not he uietl in evidence, 
and it wai necessary again to prove it 011 the trial. By the 
amendment, if properly put upon the registry, the copy could he 
used, whether the proof be such as the statnte mentions or such 
as the conlnlon law sanctions, according to the opinion in the case 
cited. 

At  common law, when the subscribing witness to a deed or 
bond is dead or his residence u n l i u o ~ ~ n ,  and his handwriting can- 
not be proved, that of the obligor or rnaker may be. Jones r. 
Blount, 1 Hay., 233 ; B1tckzoelde.r v. Fisher., -2 D. & B., 204; 
McKindw v. Littlejohn, I Ired., 66;  Love v. Harbin, 87 N. C., 
249. 

The attesting witness Hubert Brown, had been absent from 
the State; not heard from for more than ten years when the 
proof was offered of the execution of the deed in the probate 
court; his place of residence, if living, unknown, and his hand- 
writing very difficult of recognition by witnesses. 
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These facts then existed, and if, as we must infer from the 
admission of the evidence, they were known to the Court, fully 
warrant the form of probate adopted. Under such conditions i t  
was proper to receive proof of the signature of the grantor to the 
deed, as the only available means left to put it on the registry, 
and, as a judicial act, it must be presumed the attending circum- 
stances were shown to the Court to sustain the action in the 
premises, upon the maxim so often cited omwin prmsumuntur rite 
esse acta, and the legal presumption finds support in the evidence 
adduced at the trial. 

I n  Starke v. Etherdye, 71 N. C., 240, the only written mem- 
orandum of probate, mas the word jurnt opposite the name of a 
subscribing witness, and the deed was adjudged to have been 
sufficiently proved by the oath of the clerk that it \vat. properly 
proved, and that he intended to put the probate in proper form 
afterwards. I n  the opinion, Bynum, Judge, defending the admii- 
sion of this aiding testimony, used this language: "As the 
validity of the registration may be thus impeached, so it may be 
supported by the same kind of evidence." 

While the pard  proof mas received to show what transpired 
at the time before the clerk, and not merely the outside facts 
theu existing, and in this respect differs from the case before us, 
yet the presumption of the rightfulness of what was clone, in the 
abseuoe of any evidence to the contrary, is strengthened by prea- 
ent proof of them. 

The cases in which an attempted probate has been ad,judged 
insufficient to authorize registration, do not furnish an adverse 
precedent to control this under examination. I n  them the evi- 
dence was set out in full, as given by the witnesses, and the defect 
was apparent; and as such testimony orally delivered at the trial 
mould be incompetent to prove execution, so when shown as the 
only evidence on which the probate was adjudged, the Court 
must see and declare that the execution of the instrument had 
riot been proved and could not be registered. 
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Thus in Carrier v. Hampton, supra, the insufficiency consisted 
in the omission of the witness who testified to the hand-writing, 
to show his own competency, and how he acquired a knowledge 
of the hand-writing to enable him thus to testify. This was, 
however, overruled in Barwick v. Wood, 3 Jones, 306, and this 
last case is followed in Davis v. Hiygins, 91 N. C., 382. 

Again, in Leatherwood v. Boyd, Winst. (60 N. C.,) 123, the 
subscribing witness undertakes to state all that occurred at the 
time of the execution, and fails to show that his own attestation 
of the will was in the testator's presence, an essential part of the 
execution. 

The imperfection is in these cases apparent in the form of the 
probate, and no room is left for the inference that in performing 
a judicial act competent to be done, whatever ought to have pre- 
ceded to make it rightful and proper will be accepted as having 
taken place ut res magis vnleat quam pereat. This is the aspect 
of the present entry upon the deed, and it must be assumed that 
those circumstances existed and were shown, necessary to let in 
proof identifying the hand-writing of the grantor. There is, 
therefore, no error in the ruling to which the exception is taken. 
The second exception is abandoned and the unteuableness of the 
other, not pressed in the argument for the appellant, is so mani- 
fest that we dismiss it without comment. 

The judgment is affirmed. 
No error. Affirmed. 
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H. WEIL & BRO. v. TH08. W. UZZELL AND WIFE. 

1. In an actiou to  foreclose a mortgage, the defendant8 iu their answer admitted 
the execution of the note and mortgage, and the a~uount  due thereou, but 
alleged as a defence, 1st. That the land had been bold uuder judgrneuts 
docketed prior to  the execution of the mortgage, and that they had acquired 
a life-estate in the land from the purchaser at execution bale. 2d. That the 
defendants own no other real estate from which they can get a holuestead; 
and, 3d. That when the mortgage was executed, they delivered to the miort- 
gagee other securities as additional security for the debt;  lfeld, that the 
answer raises no material issue, either of law or fact, and is frivolous. 

2. Held further, that the mortgagors will not be estopped by the decree of fore- 
closure from setting up the title acquired by then1 from the porchascr at the 
execution sale, in an actiou aralust them for the poisebslon of the land by a 
purchaser at  a sale by the mortgagee. 

3. It seems that uuder some circun~stances a mortgagee may be required to sell a 
part of the mortgaged laud sufficient to salisfy hib debt, in order that the 
mortgagor may have a homestead allotted in the rabidue. 

(Howell v. Ferguon, 87 N. C. ,  113; at kina or^ v. Xch~tyre, y0 N .  C., 147, cited atid 
approved ; Jol~nsor~ v. Furlow, 13 Ired., 84 ; L'tldlemu?~ v. Carper~ter, 7 Jones, 816; 
Frq v. Bumsour, % N .  C.,  468, cited and diztiuguished). 

CIVIL ACTIOS to foreclose a mortgage, heard before Avery, 
Judge, at Fall Term, 1884, of WAYSE Superior Court. 

The plaintiffs alleged in their cornplaint that the defendant T. 
W. Uzzell executed his note to them for the sum of seven hun- 
dred and eighty-five and $& dollars, and to secure the payment 
of the same, the said T. W. Uzzell aad Bettie A., his wife, made 
and executed a mortgage upon certaii~ land, definitely described 
in the complaint, and that no part of the note has been paid, 
although overdue. 

The answer admitted the allegations in the complaint, and set 
up the following matters as a defence : 

1. That at the time the defendants executed the above mort- 
gage specified in the complaint, there were judgments against 
Thomas UT. Uzzell docketed in the Superior Court of Wayne 
county, which were prior lieus on the tract of land described in 
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the pleadings, aud the said land was the individual property of 
the defendant Thomas \V. Uzzell. 

2. That executiolls issued on said judgnients, and the land 
described in the plaintif%' mortgage was sold according to law) 
and John IFT. Isler became the purchaser. 

3. That John W. Isler conveyed the said land specified ill the 
said mortgage to Thomas W. T.Jzzcl1 and Bettic A. Uzzell his 
wife, for their lives, remainder to the ci~ilclren of the dcf'endants. 
A copy of said deed is registered in thc register's office of' Wayne 
county, to which reference may he had. 

4. That the defendant owns no other real estate fi-om which he 
can obtain a homestead. 

5. That at the time of execution of the said mortgagc speci- 
fied in the complaint, the defendant Thomas W. Uzzell delivered 
and pledged, as collateral security, a mortgage on sixty acres of 
land, which was owned by Abraham Uzzcll and Mcltae Uzzell, 
for about six or seven hundred dollars, also one mule and oue 
horse and other personal property. 

1. Wherefore the defendants ask the Court to conlpel the plain- 
tiffk to obtain satisfaction of the debt specified in the conlplaint 
from the collateral secnrities above mentioned. 

2. That the plaintiffs be perpetually enjoined from selling any 
of the tract of land specified i11 the mortgage from the defend- 
ants to the plaintiffs, described in the third article of the plain- 
tiffs' complaint. 

3. That the plaintiffs be perpetually enjoined from selling any 
interest in the above lands except the estate of Thomas W. 
Uzeell and wife Bettie A. Uzzell. 

The Court adjudged the answer frivolous and ordered the land 
mortgaged by the defendants to the plaintif& to be sold, from 
which judgment the defendants appealed. 

M w m ~  Fuller & Snow and E. C. Smith, for the plaintiffs. 
~fe8w8. S. W. Ider and G. K Strong, for the defendants. 
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~IERRIMOS, J. A frivolous answer is one that raises no issue 
or question of fact or law pertineut and material in the action. 
Howell v. Ferguson, 87 K. C., 113; Atkinson v. &Intyre, 90 
N. C., 147. 

Applying this rule of law, we concur with the Court below 
in the opinion that the answer of the defendants was frivolour. 
I t  confesses the complaint, and alleges immaterial aud irrelevant 
matterq as defences, that in no may modify or affect the plaintiffs' 
rights to the remedy and the particular relief they seek. 

The defendauts admit the execution of the note and mortgage 
and their validity iu all respects, and they do not insist that any 
part of the debt has been paid. 

I f  it be true, as alleged in the answer, that there were dock- 
eted judgments that constituted a lien upou the land at the time 
of and before the execution of the mortgage, still it passed 
whatever interest the defendants had in the land, subject to the 
prior lieus of the judgmeuts. I f  the land mas sold to satisfy 
such judgments, and this required all the proceed, of the sale, 
the plaiutiffs would get nothing by the mortgage, and a sale under 
i t  would pass nothing. But the defendants cannot be allowed to 
say they mortgaged nothing. The plaintiffs are entitled to have 
the benefit of whatever iuterest the mortgage deed passed to them, 
whether that be much or little. 

Xo question in respect to the defendants' right to homestead 
in the land was presented by the answer. The mortgage deed 
couveyed that to the plaintiffs. 

I f  it turns out that the purchaser at the sheriff's sale got a 
good title to the land, and that he afterwards conveyed such title 
to the defendants for life, ar they allege, the sale under the mort- 
gage cannot disturb then1 as to that, because, in that case, their 
present title would be acquired subsequent to, and without regard 
or reference to the mortgage. If the pi~rcha.se at  the sheriff's 
sale was bona f ide, then the defendants have a new estate, unaf- 
fected by the mortgage. The scope and purpose of the action is 
to foreclose the mortgage and to sell such interest in the land 
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as passed by the mortgage deed and no more. The decree of 
foreclosure and sale cannot have a broader scope or effect, nor 
does i t  purport to have. I f  the defendants got a good title from 
John W. Isler as they allege, the decree in this action would not 
estop them from asserting it whenever i t  might become necessary 
to do so. The mortgage deed passed the title to the land to the 
mortgagors subject to the liens of the judgmenfs, and the case is 
therefore different from that class of cases where the mortgage 
or other deeds pass no title. Johmon v. Farlow, 13 Ired., 84; 
Eddleman v. Calpenter, 7 Jones, 616; Prey v. Ramour,  66 
N. C., 466. 

The defendants ask that the plaiutigs be required to sell certain 
('collateral" securities which they hold to secure the mortgage 
debt in addition to the mortgage, to the end that they may have 
homestead in the land. This is scarcely sincere. They first con- 
tend, that in effect the mortgage deed passed nothing substantial 
to the mortgagees, and yet they ask that the sale be postponed. 
Wherefore? How can they have homestead iu an equity of 
redemption, when according to their own allegatiou, the whole of 
the mortgaged property was sold to discharge prior liens? 

But if there were a substantial equity of redemption, and if, 
possibly, in some cases, the mortgagee might be required to sell a 
part of the mortgaged land sufficient to pay his debt, to the end 
the mortgagor might have homestead laid off and allotted to him 
in other convenient parts of it, the answer of the defendants 
raises no such question. They do not allege that the whole of 
the mortgaged property, includiug the "collateral" securities, will 
be sufficient to pay the mortgage debt. The answer contains no 
allegation or suggestion as to the value of the property. I n  that 
respect it is silent. 

There is no error. Let this opinion be certified to the Supe- 
rior Court, to the end that that court may take further appropri- 
ate steps in the action. 

No error. Affirmed. 
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A. L. ELLETT and others v. CHARLES NEWMAN aud others. 

1. Where there is reason to  apprehend that the subject of the controversy  ill be 
destroyed, or removed, or otherwise disposed of by the defendants, pending 
the action, so that the plaintiff may lose the fruit of his recovery, the Court 
will take control of it by the appointment of a receiver, or by the grant of an 
injunction, or by both, if necessary, until the action shall be tried on its 
merits. 

2. The facts in this case fully justified the appointment of a receiver and the grant 
of an injunction. 

(Parker v. Crammer, Phillips Eq., 28 ; Crayeroff v. Xorehetzd, 67 N. C., 422 ; Nor- 
ris v. Willard, 84 N .  C., 293, and Levenson v. Elso%, 88 N. C . ,  182. cited and 
approved). 

This was a CIVIL ACTIOX peuding in the Superior Court of 
HALIFAX county, and was heard before kvery, Judge, upon 
motion for an injunction aud a receiver, at Chambers, on the 5th 
day of March, 1884. 

The plaintiffs, to-wit: Ellett, Drewry & Co., TVatkins, Cot- 
trell & Co., Slater, Myers & Co., A. Oppenheimer, George Gib- 
son, Jr., and W. N. Parrish, allege that during the year 1883, 
they each sold and delivered to the firm of P. Newman 6;- Co., 
at Ellfield in Halifax county, divers goods, wares and merchan- 
dise, for noue of which has payment beeu made; that about the 
year 1878, the defendant Charles Newrnau was engaged in a gen- 
eral merchandise business at the town of Wldakers, in Edge- 
combe county, Sorth Carolina, and Littleton, in Halifax county, 
and about the 27th day of December, 1878, became much embar- 
rased, failed in business, and was sold out under execution in 
favor of divers of his clerks, of whom the defendant, Albert 
Jacobson, was one; that about the - day of February, 1882, 
Charles Kewman opened a general retail store in the town of 
Enfield, Halifax county, and contintled to conduct it until about 
the 29th day of December, 1883, under the name of P. Sewman 
& Company; that the defendant Pauline Kewman is the wife 
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of Charles Newman, and the said Charles pretended to be acting 
for his wife in the business, but that this mas merely a device to 
keep off the old creditors of Charles Nenmmau, and that the busi- 
nesi, in truth and in fact, belonged to Charles; that, on the - 
day of December, 1883, the defeudant Pauline, wife of said 
Charles Newman, and Jacob Kirschbam, pretending to constitute 
the firm of P. Nemmau & Co., executed and delivered unto the 
defendant Branch a pretended deed of assignment, whereby they 
professed to convey unto the defeudant Branch a large ilunlluer 
of mostly worthless accounts, some of them contracted with Chas. 
Newman n-hen he did business at Whitaliers and Tittleton, and 
all the stock of goods, wares and merchandise in the store occu- 
pied by P. Newman & Co., in Enfield, and some other small 
articles, in trust, after allotting to Pauline Kewman and Jacob 
Kirschbam their personal property exemptions as allowed by the 
lams of Sorth  Carolina, to sell the satne at such times and on 
such notice, and in such manner, publicly or privately, as the said 
Branch might deem best for the interest of the creditors named 
in said trust, and out of the poceeds to pay off certain preferred 
creditors therein mentioned, and the balance, if there was any, 
was to be applied pro ratw to the demands of the other creditors; 
that the defendant Jacob Kirschbam was not a partner in the 
Rrm, and had no interest therein, and that he was set up as a part- 
ner in said assignment merely to enable Chas. Nemman to claim 
an esenlption of $1,000; that the defendant Branch, who was 
one of the attorneys of P. Newman 8.1. Co., and who prepared the 
assignment, left the defendant Albert Jacobson, who had been 
staying about the store with Charles Newman, in charge of the 
goods after the assignment; and after the allotment, the goods 
assigned as exempt mere all put on one side of the store, and the 
residue on the other, and shortly thereafter the assignee sold, or 
pretended to sell, the assigned goods to Jacobson for $800, a t  
private sale ; the said Jacobson now pretends to be merchandising 
at  the said store, and in the same are thegoods allotted to Pauline 
and Jacob, as well as the goods he pretends to have bought of 
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the said E. T. Branch; that Cliai-les Sewman was still attending 
to store ; that the pretended purcha3e was a mere trick and device 
to cludc the creditors of P. Newinan & Co., and that the said 
Jacobson was only a clerk in the employ of Newman; that the 
assigunlent was made with the intmt to hinder, delay aud defraud 
the creditors of P. Scwtnan ck Co., whereofthe said Branch and 
Jacobson had notice; that the prchase by Jacobs011 was made 
with the money of P. Newman c$ Co., and that the whole scheme 
was carefully coucoctctl f iun  the beginning; that for a considera- 
ble lcligth of time prior to the assignment, P. Newman & Co. 
wcrc selling goods so low in the said tomn of Er~field as to he a 
subject of conmou reniark, and to seriously interfere with the 
business of other merchants in said tomn ; that all the defendants, 
except Branch, are insolvent, and that it is in the power of the 
defendants to defeat the rights of plaintiffs by disposing of the 
pods ,  'kc., before judgment could be recovered ou their respect- 
ive claims; and they prayed the court to appoint a receiver a d  
grant an injunction, kc .  

The colnplaint was duly verified. 
Thc defendants, E. T. Bmnch, Charles Kewrnan, Pauline Kew- 

man, All)crt Jacobson and Jacob Iiirschbam, filed separate 
answers. 

Branch, after adnlittii~g the alleg~tioas in the complaint as to 
the date of the execution of the assignment, the allotnleut of 
personal property esenlptions, and the sale to Jacobsoi~, alleged 
frlrtllcr that he had no uotice of any fraud concocted by the 
defei~clants P. Ke\vniaii & Co., to defeat, delay and &fraud their 
creditors, but ju ihct und in tmth believcd that said assignmeut 
was bona j d e  made, and that he acted in good fiiith in the esecu- 
tion of said trust, and insisted that said assiglment was not void 
as to him, and that if any fraud ~vab committed he had no notice 
thereof; that the moneys arising from said sale to Jacobson had 
been paid out and disbursed by the trustee, in the manner and in 
the order directed by the provisions of the trust ; and his accouut 
with said trust-fund was ready and prepared to be eshibited and 



622 IX T H E  SUPREME COURT. 

filed when required; and that the sale to Jacobson was in good 
faith and for the best interests of the creditors, and was made 
after consulting with them, or some of them. 

Charles Newman and his wife Pauline, and Kirschbam and 
Jacobson, make substantially the same answer, in which they 
allege that Charles Newman had no interest whatever in the firm 
of Newman & Co., that it was truly composed of Kirschbam 
and Pauline Newman, who had been declared a free trader on the 
29th of January, 1879; that the assignment to Branch was in good 
faith, as also the sale by the latter to Jacobson ; and they posi- 
tively denied all charges of fraud or knowledge of fraudulent 
purpose in the transactions referred to in the pleadings. 

The answers were duly verified. 
Upon the hearing both parties supported their allegations by 

affidavits of other persons, exhibits, records, &c., upon consid- 
eration whereof the court made the following adjudication : 

"The Court being of the opinion that all the defendants, except 
E. T. Branch, are insolvent, and that there are probable grounds 
to believe that Jacob Kirschbam was not a partner in the firm of 
P. Newnlan & Co., and that the alleged purchase from the 
assignee by Albert Jacobson, was made with the money of said 
P. Newman & Co., and the goods purchased of the assignee, the 
exenlptions allotted to Pauline Newrnan, and that allotted to 
Jacob Kirschbam being so intermingled that they can only be 
separated by the inventories, 

"It is adjudged and ordered that the injunction heretofore 
granted, reitraining the defendants from selling, disposing of, or 
in any manner interfering with, any of the goods, wares and mer- 
chandise owned by P. Newman & Co. prior to the assignment to 
the said E. T. Branch, and described in the complaint, except the 
exemptions allotted to Pauline Newrnan, be continued to the 
heariug. 

"It is further ordered and adjudged, that Geo. B. Curtis, of 
Enfield, be and he is hereby appointed receiver to take charge of 
and sell all said goods, except the exemptions allotted to Pauline 
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Newman, and hold the proceeds till the determination of this 
action." 

The defeudauts appealed from this judgment. 

Jfi. R. 0. Burton, Jr., for plaintiffs. 
Messrs. Branch & Bell and Mullen & iWoore for defendants. 

MERRIMON, J. W e  see no reason prompting us to disturb the 
findings of $act by the Judge at Chambers. They are substan- 
tially correct and fully warranted by the evidence. 

It appears sufficiently for the decision of the matter before us, 
that the plaiutiffk have a cause of action, that they sue in good 
faith, their purpose is not merely vexatious, and that there 
is reasonable ground to apprehend that the goods involved 
in the action may be disposed of fraudulently before it shall be 
tried upon its merits, and in such way as to relider any judgment 
that may be obtained against the defendants, or auy of them, 
ineff'ectual. 

It is well settled that when there is reasonable ground to 
apprehend that pending the litigation, property, the subject of it, 
will be disposed of fraudulently, or in such way as to deprive 
the complaining party of the fruit of his recovery when had, a 
court of equity will secnre the property, or in a proper case, 
have it sold and secure the fund arising ftom it by the appoint- 
meut of a receiver, or by injunction, and when necd he, by both, 
until the action shall be tried upon its merits. The authority of 
the court to preserve property, the subject of litigation, pending 
the action, until final judgment, and then to apply it, as justice 
may require, is too manifest to admit of question, and such 
authority should be exercised when it appears that there is rea- 
sonable ground to believe that the plaintiff' may recover, and the 
interference of the court is necessary to protect the property in 
question pending the controversy. Parlcw v. Grnnzme7., Phil. 
Eq., 28 ; Cmycrof v. Moy-ehead, 67 N. C., 422 ; Morvis v. Wil- 
lard, 84 N. C., 293 ; Levenson v. ELson, 88 N. C., 182. 
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W e  coucur fully with the Court iu his findings of fact and 
the application of the lam. There is no error. Let this opin- 
ion be certified according to lam. 

No error. Affirmed. 

VACGHAN fi BARNES v. JAMES T. GOOCH A S D  AAROS PRESCOTT. 

1. An order or  judgment entered by consent, cannot be set aside or ruodified, 
unless by consent, except for fmud  or the  mintnlie of both pnrties. 

2. Where such order or judgment is iuterlocltory, it  may be corrected for such 
reasons, by a motion iu the  cause;  but  if it be a iinnl j n t l p u e ~ ~ t  it nnlst be 
done by a civil action, 

3. Where an interlocutory order, made by rollsent, directs the jndirinl sale of 
land, the  parties to  the  action caunot c h m ~ g e  the tcrtnz of the  order hy cow 
sent, in a manner detrimental to  the  interest, of :L lmrchastir at such sale. 

4. A consent order directed n sale of certain In~lcls by a com~nissiou'r, that said 
cominisniouer execute R deed t o  the  pnrchnwr, X I I ~  further directed hi111 

'how to  apply the  proceeds of the  sale, but  coutniuecl IIO provision for re-opening 
the  biddings. After the  sale, a n  advnllce o f  teu per c'cnt. \rns offered ou t l ~ c  
amount  bid ; Held,  that  the  rcfnsal by the Snljcrior Court to  c~pco the biddi l l~h 
was proper. 

5. Where in such case, the Judge  bases his rtlfusnl on the  grouud that 1 1 ~  has ~ ! o  
power t o  open the  biddings aud order ;I resale, he n-ill bc uuderstood :IS menlr- 
ing that  its exercise nuder the  circ~umst:unc.es wo~llrl bc u ~ ~ ~ r : ~ r l . ; ~ i ~ t : l l ~ l e ,  n ~ ~ d  
that  Lie has I I ~  legal power to  g'l'iiut such m u t i u ~ ~ .  

(;Cfebnne v. ;lfe?)nne, 80 N. C.,  34 ; Wi1co.u v. TYi?(w, 1 Ired. Eq., 3(i : fi,llire!l v. E l ~ ~ e y ,  
81 S. C., 1 ; Stump I-. L o ~ t g ,  84 N. C . ,  616 ; ~ 1 1 ~ ~ l ~ a d 1 e r 1 ~  T. I i c ~ ~ c l ~ i ~ w ,  90 N. C., 
177; E x p a ~ t e  Ihtes,  A Jones' Eq.,  912 : dshbec r. ('oii'cll, Susb. Eq., 15s ; I'ri(c11- 
m ~ l  v. Askei~t ,  80 N .  C., S(i, cited aisd approve~l) .  
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VAUGHAN & BARNES v. G o o c ~  AND PRESCOTT. 

His  Honor refused t'he motion, and the defendant Gooch 
appealed. 

Messrs. Day & Zollicofer, for the plaintif&. 
~Wessrs. A%llen & Moore, for the defendant. 

SMITH, C. J. This action is instituted for foreclosure, by 
sale of the land mentioned in the complaint, which had been con- 
veyed by mortgage deed from the defendant Prescott to the 
defendant Gooch, to secure the payment of certain notes under 
seal executed to the latter, and which Gooch has assigned together 
with the mortgage, to the plaintiffs, as collateral security for his 
own indebtedness to them. 

The summons was duly issued and served upon both defend- 
ants, and at  the return term thereof a judgment was entered in 
these words : 

"This cause coming on to be heard, and i t  being made to appear 
to the court that proper service of the summons has been made 
on the defendants, and it further appearing that no answer or 
demurrer has been filed to the complaint; now, on rnotion of 
plaintiff's and by consent of all parties, it is adjudged that the 
mortgaged premises in the complaint described, and hereinafter 
set forth, be sold by A. C. Zollicoffer, who is hereby appointed a 
com~uissioner for that purpose, to raise the amount both principal 
and interest that is due to the plaintiffs, the sun1 of $4,878.00 
with interest on $3,646.88 from the 1st day ofthis term till paid, 
said sale to be made for cash after thirty days advertisement in 
the Roanoke ,Vews, a newspaper published in the town of Wel- 
don-said sale to be made in the town of TVddon, North Caro- 
lina; that the plaintiff or any other party to this suit may become 
the purchaser at such sale; that the commissioner execute to the 
purchaser a deed of the premises sold ; that out of the proceeds 
of the sale after deducting his fees and expenses on such sale, he 
pay to the plaint34 $4,878.70 with eight per centum interest on 
$3,646.88 from the first day of this term till paid; that he take 
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the receipt of the plaintiff for the amount so paid him and file 
the same with his report of sale; and that the purchaser be let 
into possession of the premises upon the production of the com- 
missioner's deed. That the said commissioner pay the surplus, if 
any, within ten days, into the office of the clerk of this court, 
there to be held till the further order of said court, arid that he 
make a report of such sale, and file it with the clerk of this court. 

"And it is further adjudged that the defeudants and all persons 
claiming under them or any or either of them after the com- 
mencement of this action, be forever barred aud foreclosed of all 
right, title and interest and equity of redemption in said mort- 
gaged premises so sold, or any part thereof." 

Pursuant to its requirements the commissioner advertised and 
offered the land at public sale, when it was bid off by the defen- 
dant Gooch, at the price of $2,900. H e  failed to comply with 
the conditions of sale, and the land was again put up and bought 
by R. W. Daniel, he being the last and highest bidder, for the 
sum of $2,600, to which he had limited his agent who run the 
bids up to the sum reached at the first sale. The money was 
paid to the commissioner, who thereupon conveyed title and 
made report to the next (Spring) Term, 1884, after which no fur- 
ther action in the premises was asked or taken. Indeed, nothing 
illore was required beyond making a disposition of the fund. 

At  the succeeding term, after verbal notice to all the parties, the 
defendant Gooch moved the court to re-open the hiddiugs for an 
alleged insufficiency of price, supporting his motion by an offer 
from R. R. Anderton to raise the bid by an additional ten per 
cent., and the deposit of the money in the clerk's office to assure 
its performance. 

At the same time the purchaser, who had gone into possession 
under his deed, asked for a confirmation of the commissioner's 
reported sale. No opposition was made by the plaintif& to the 
motion for a resale of the land. The Court, reciting in the 
judgment the previous action in the case, the facts of which we 
have sumnlarily set out, refused both nlotions "on the ground 
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that he had not the power to do so, being concluded by the decree 
of Fall Term, 1884." From this ruling the defendant Gooch 
alone appealed. 

The simple question before us, is whether the Judge could 
vacate and set aside what was done in strict accordance with the 
directions for the sale and in the plain execution of them, upon 
a mere proposal to enlarge the bid by a ten per cent. advance. 

The proper practice in decretal orders of sale made by the 
court, as recognized and explained in Mebane v. Nebane, 80 N. 
C., 34, is to require the conlmissioner to report the bid for con- 
firmation, until which it is but an unaccepted offer on the part 
of the bidder. But the parties are free to depart from this rule 
of practice, and by agreement make other conditions, assimilat- 
ing the sale to that made by the sheriff, which requires no con- 
firmation. I t  becomes, in a measure, a contract entered of record 
and binding on both. 

The judgment, or, as it is termed, the decree, is, by consent 
the act of the parties rather than of the court, and it can only be 
modified or changed by the same concurring agencies that first 
gave it form, and whatever has been legitimately and in good faith 
done in carrying out its provisions must remain undisturbed. 
The authorities to this effect are simple and decisive among our 
on711 adjudications. I n  Wileox v. V'ilcox, 1 Bred. Eq., 36, Gaston, 
J., declares a decree rendered by consent, to be in truth the decree 
of the parties, and in such a decree, stat pro ratiane, voluntas- 
their will is a szL$icient reason. 

I n  Edney v. Edney, 81 N. C., 1, Dillard, J., says that "a  
decree by consent, as such, must stand and operate as an entirety, 
or be vacated altogether, unless the parties by a like consent, shall 
agree upon and incorporate into it an alteration or modification." 
I f  a clause be stricken out, he adds, " against the will of a party, 
then it is no longer a consent decree, nor is it a decree of the 
court, for the court never made it." 

"A consent order may be set aside and declared void," in the 
words of Ruffin, Judge, in Stump v. Long, 84 h'. C., 616, "if 
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the consent be procured by fraud, just as any other contract may 
be, but this, as said by Judge Dillard in Zdney v. Edfiey, supya, 
must be done by a civil action on the ground of fraud and impo- 
sition, and cannot be done by motion." 

The latter part of the remark has reference to a final, as dis- 
tinguished from an iuterlocutory order, for in the latter case, upon 
sufficient ground, such as fraud or circumvention, the correction 
may be made by petition and motion in the pending action, as 
stated by Merrimon, Judge, iu the recent case of Mcl3acher.n v. 
Kerchner, 90 N. C., 177. 

Now it is too manifest to require argnment, that to annul what 
is done in good faith, and in precise conformity to the terms and 
requirements of the decretal order of sale, (and it embraces as 
well the making of title to the purchaser as receiring the pur- 
chase money), is pro tanto an abrogation of the order itself, for 
otherwise, in the absence of any allegation of collusion, fraud or 
misconduct in the commissioner, or in others in suppressing hid- 
ding and preventing the free action of bidders, the authority and 
command sanction what has been done. 

The relations of a purchaser to the decretal order under which 
he buys, give hiin an inmlediate and direct interest in having it 
remain undisturbed, for the protection of his acquired right or 
estate. Between the parties to the action and himself, it is in the 
nature of a contract, which they, even by consent, ought not to 
be allowed to modify or change to his prejndice and injury. 
Their obligation to adhere to the integrity of the order, consum- 
mated by a sale and conveyance, is analogous to that of a vendor 
to his vendee, and the Court mill not render its aid in disturbing 
the acquired estate, merely because tome one offers to pay a larger 
sum for the property. The authority ought not to be revoked 
to impair rights which have been created by its exercise. The 
purchaser under a confirmed sale becomes, in a measure, a party 
to the cause, passes under the control of the Court, and may 
be made to perform his contract, as in case of a bill to enforce 
special execution, prosecuted in a court of equity. Ex-parte 
Yates, 6 Joues Eq., 212. 
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The case is quite as strong for the purchaser as if his offer had 
been accepted and the sale confirmed under the uhual decree. I n  
truth and in legal effect, the confir~iiation is conveyed in the 
authority conferred to sell and make title, and the rights thus 
acquired are not less entitled to protection. Certainly the Court 
will not lend its aid in impairing those rights, or taking them ~ away, upon the mere pretext that a better bargain can now be 

I made with another. 
I n  Ashbee v. Cbwell, Busb. Eq., 158, when an application very 

similar was made, it is said by the Chief-Justice, "we can imag- 
ine no ground, other than fraud, upon which this Court can 
assume jurisdiction to set aside a sale and opcu Iddings a year 
after the sale ha,s been confirmed, (the italirs are in the opinion), 
and after the purchaser has been put into possession and has made 
outlays in repairs and in~provements so that he cannot he pat in 
8 f O h  p~." 

Referring to the nlischievous consequences of setting aside. 
vales made under such circumstances, he adds, " Any practical 
mind will see at once that an attempt to make property bring its 
full value by opening the hid ding^ after the sale  ha.^ been coa- 
firmctl, mrlst defeat its own object; because no man will play a t  
a one-sided game." 

So remarks Dillarcl, J . ,  while aonoecling to the court the power 
to set asidc vales made under its authority, "but as a matter of 
policy it is slow to do so, and is careful not to open the biddings 
unless thcrc be some special circun1,5tances, such as zcnfc~~irness in 
the conduct of the sale, want of propcr notice of time and place 
of sale, fraud in the pnrchaser, and p a l l ~ ~ b l e  inadequacy of price, 
anti similar grounds." I'ritchard v. Askew, 80 N. C., 86, citing 
Rope?+ on. Judiciul Sales, ch. 10, secs. 394 to 441. 

Thc present n~otion rests for support upon nu such grounds. 
I t  is not suggested t'hat the sale was not in all respects fair, and 
condaotecl in a manner to elicit the highest bids from those pre- 
sent,, or that there was not a full at'tendance of persons when it 
was made. Though conducted by the commissioner under an 

34 
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agency created by the order, the sale was really by the mortgagee 
mortgagor and assignees, to the purchaser, for the decree itself 
is but the embodiment of their own agreement, and it would be 
manifestly wrong to divest interests derived out of its execution. 
The undoing of a contract executed, must be the concurring 
work of the persons who made it. 

The judge ruled that he had no power to do this at the instance 
of the mortgagor, and he must, of course, be understood as intend- 
ing to say that its exercise, upon the case presented, would be in 
contravention of the established practice controlling the courts, 
and unwarranted hy the rules of judicial procedure-that is, he 
had not power legally to allow the niotion, or interfere in the 
consent proceeding. 

There is no error, and the appellant will pay the costs of the 
appeal. Let this be certified to the Superior Court. 

No crror. Affirmed. 

.J. H. GREENLEE, Trustee, v. WILLIAM MCCELVEY: 

Where the surety to an undertaking on appeal doe8 not justify, but it appears 
that the surety was tendered and accepted, and the instrument duly executed 
in open court without objection; Rilcl, to be a waiver of the statutory require- 
ment. 

( H a m o c k ,  v. Urarnlett, 85 N. C.,  393; Jones v. Potter, 89 N. C., 220, cited and ap- 
proved). 

MOTIOX by plaintiff to dismiss an appeal from McDowell 
Superior Court, heard at February Term, 1885, of the SU- 
PREME COURT. 

Messrs. Walter Cvlark and J. W. Binsdnle, for the plaintiff. 
No cou~~sel fur the defendant. 
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SMITH, C. J .  The pli~intiff's coluizcl nlovetl to tlisnliis the 
appeal upou the ground that the u~~clcrtakil~g to perfect the sanlc 
has not been ju3tified ah retluiretl by law. 

The undertaking bears date on Octolm 2 ,  1883, which, if thc 
term continued for the full pcrioJ i~llo~vctl 1)\1 I:Lw, \ c : ~ \  on 'I'ucs- 
clav of the second week of the sc4on ,  :111t1 it h r s  the I I : L I I ~ C  of' 
the clerk as an attcstiug ,rvitncss. A fi)nll of' jr~stificxtiol~ fi)llows, 
dated on October 2Otl1, 1884, with the sig11:lturc of' t11c s u ~ t y ,  
but without tllc clerk's name to the ccrtifici~tc: tlr:~t it \\.its sworn. 

The l~repan~tion of the t8ilsc, f ' r o ~ ~  i ~ ~ t l u l g c ~ ~ t ~  of' ( Y H I I I W I  :~ntl 
the clelay of the Judge, scenis to II:LVC I m 1 1  tlcfiwwl fi,r it ycxr 
or more, and the rcc:ord wrs 11ot tlockctetl in this c ~ l r t  lu~t i l  
Xovember 14tI1, 1884, :IS i1ppeilrs from the c*lcrli'~ cntlorscll~c:nt, 
of the time of' filing tilt: tr:~nsc:ril)t. l\s n o  c:xc.cq)tio~r is t:ikctn 
to the hearing of the c:~tt on ut:co~mt of the tlcl:~y, \st i ~ s s u ~ ~ l c :  it  to 
have heell acquiesced in by ill(! ~011nse1 f i r  tlw i~lq)ctllc~c~, whosc~ 
motion rests solely on the want of' vc:rifitxtio~~ of' thc: suflic.iclwy 
of the surety to the undertaking. 111 cxau~ining t11c rc!cortl, wc8 
find an entry irnn~etliately fi)llo\\.ing the fillid ,ju(lg~ric~l~t, i l l  refer- 
ence to the appeal, in these \vortls : ((  I t  is allowctl to him ul,o~i 
his giving all appeal 1)ontl acwrtling to I:IW with (;. IV. Craw- 
ford as his surety. Said I)on(l is cluly exccatt~l allti is herewith 
sent." 

I n  the statenlent of' tht: case ovcr thc signature of the connscl 
for both partie,5 who tried the cawe, j, contained thi, p ragraph  : 
" The defelltlalit filed the appeal bond in apt time." 

As the surety who sigucd the undcrtalting was te~ldered and 
accepted and the instrument "duly executed," and thiil during 
the sitting of' the court without a verification, it 1nu.t be under- 
stood as a waiver in writing, and a dihpensing with the oath, 
and an admissiou of the suffici&ncy of the surety without its sup- 
port. The present ease theu falls clearly within the ruling in 
Hc~ncock v. Brumlett, 85 R'. C., 393, and Jones v. Pot te~ ,  89 
R'. C., 220. 

The motion is denied. 



1. Authority tlelefutetl Ry :I creditor to  :lrl :lrrcr:t t o  ~.ollr>c+ iu~rl .i.tllu :i ~Ii.l)t, ] (%\-I -  
t he  medium of pngrnent largely at  thi. :tqiar~t)h (liqvwtiiln, h l ~ t  i l  iio(~fi riot 
extend to  a fiettlernent wl l ic l~  t l ~ e  dc~llto~. lino\v\ will eni~rt:  twtiri~ly l o  lliv 
benefit of the. :igcnt. 

SVITII,  C. .J. l\'iIliani !V. 13ri(~I<(Jl, :is pi:lr(Ii:t~~ of the fm~,  
plaintiff; suet1 :111t1 rcc80vcrc:tl jutlgmc,nt :131i11st ,John 11'. ,Johli- 
ston, atlnlini.;trator of' lVilliarti 1,. .Joli~wton, a prior guardiali, 
at  May Tcrru, 1866, of the County Conrt of I-I:tlifBx, fi)r the 
sun] of' $4,48.5 +:T due the ward, with interest tlicrcon fioni the 
first (lay of .January prccctling. A portion of' thc amount was 
collectctl, hut the estate of the tlehtor was insu6c:icnt to pay all, 
and on October 24th) 1873, there reniainctl unpaid of principal 
money $908 dT and $I%&. in costs incurretl. Alfred W. 
Simmons, a surety on the I)ond of the first guardian, died in 
1867 possessed of real and personal estate, and leaving a will 
wherein he appoints the defendant .John W. Johnston, executor 
and devises to the feme defendant Susan F. Johnston, t,he sev- 
eral tracts of land described in the plaintiff's complaint, and 
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these, the small personalty that passed into the executor's hands 
being exhausted, constitute the only property of the testator out 
of ~vhich the indebtedness can be satisfied. The present suit is 
to enforce payment by a sale of the lands, or so much of them, a* 
shall be necessary to diicharge the judgment. 

The defence set up is that the denland has been paid, and the 
only issue presented to the jury is whether the debt of $1,104&6n, 
or any portion and what portion of it, has been paid. The 
response is that the judgment has been paid and satisfied. 

A small sum, $150, it was admitted, had been so received and 
applied by the plaintiff James L. Williams, acting for and on 
behalf of his ~vife. 

The testimouy of John W. Johnston, examined on hit own 
behalf, was, in sub-tance, that the male plaintiff, in 1876, bought 
a saw-mill and put it on witness's land, with his consent, to he 
there operated and run for the said plaintiff; that at the same 
time it was agreed between them that the plaintiff might cut trees 
on the land for the u-e of the mill, paying twenty-fire cents for 
each, nud that the money due therefor bhould be in settlement of 
the judgment. 

The plaintiff' James L. Williams testified for himielf that he 
purchased and sawed u p  the trees and was to pay the ttipnlatrd 
price, but "did not bargain that the timber at 25 cents should 
go on this debt." 

I t  was in evidence that Jamei L. Williams who had received 
payments on the judgment, rents out his wife', real eitate, which i i  
con4derable, attends to all her out-door bubines, and has erected 
and removed buildings upon her laud, she being not competent, 
physically, to attend to her own affairs. 

The plaintiff also stated that he had control of his wife's land, 
and the management of her busines5 matter3 and that since the 
transaction with the defendant, the agency had been con.tituted 
in a writing, which had been spread upon the registry, but he 
had, since as before, exercised the same general authority. 
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The other evidence relates to the number of trees cut down 
and used, and we put i t  out of view as unimportant in consider- 
ing the matter brought up on the appeal. 

The plaintiff requested the Court to charge the jury: 
1. That a general authority to collect a debt does not author- 

ize a settlement of it in timber trees. 
2. "That  there was no evidence before them to warrant them 

in finding that James L. Williams was authorized to settle the 
judgnlent in t,rees, or a gin-honse." 

The court declined to give these instroct'ions, and iustead gave 
the fdlowing : 

"That they should first determine whether the plaintiff W l -  
liams mas the general agent of his wife for the tra:lsactio:i of her 
business. I f  they should so fincl, they should then proceed to 
determine whether said Williaul~s had made a contract with 
Johnston to take pay in timber trees ; and if they should no find 
and also that such payment in trees had heen n~ade to him, then 
it would be bincling, and they should fincl the first issue "Yes."" 
Plaintiff excepted. 

To the first issue the jury responded "Yes." 
1.11 our opinion the instructions given upon the evidence were 

misleading and erroneous, in that a general agency does not itself 
give sanction to what was done. An agency, however compre- 
hensive in its scope, nothing else appearing, contemplates the 
exercise of the powers conferred for the benefit of the principal. 
It implies a trust and confidence that the delegated authority will 
be employed in the honest and faithfd discharge of the duties 
appertaining to the fiduciary relation thus established. d power 
to collect a l ~ d  settie a debt, conferred without limit, leaves the 
medium of puyment largely at the agent's discretion, hut it does 
not exteld to a misapplication of the fund to his own personal 
advantage. A third party may make the payment, and he is not 
responsible for the misuse of the money. I t  is enough for his 
protection to know that the authority is pos~essed, whatever dis- 
position may be afterwards made of the f~iilnd by the agent. But  
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when the coiltract itself involves a misapplication of the money 
or other article of value to the agent's own use while it should go 
to the principa1, it ~v i l l  not be enforced to the injury of the latter, 
unless asseut is shown or is implied from past transactions. 
An agency involves integrity and fidelity in the agent, an exer- 
cise of power not for his own, but in the interest and for the 
intended benefit of him who confers it. 

Thus, an agent entrusted with a horse to sell for his principal, 
cannot dispose of him to his own creditor in payment of his own 
debt. Parsons v. Webb, 8 Greenleaf, 38. 

A11 attorney having authority to collect a debt due his princi- 
pal cannot commute the debt by exchanging it for one due from 
himself to the debtor. Kiugstorz v. Kincaid, 1 Wash. C. C., 454. 

The very relation between the parties requires good faith, and 
one who participates, in his own intereit, in the conversion of n 
trust fund to the use of the ageut or trustee, is not a l l o ~ ~ e d  to take 
personal advantage therefrom. I t  is an unwarrantable inference 
proposed to be drawn from a general agency, a right to appro- 
priate what is received to the agent's own use in the abience of 
any previous authority or subsequent sanction to such act. 

I n  the present cahe the defendant contracts with the husband 
and agent of the feme creditor, that timber to be supplied to him 
for his own known individual use in runnii~g his own n d l ,  shall 
be applied to the extingnishn~ent of her judgment-debt, in dis- 
regard of his assumed fiduciary obligation, 11-ith 110 other evi- 
dence of her approval of this or other misapplication, beyond 
that of his genera1 agency to nlanage her business and collect her 
debts. Will the court give its sanction to this p e r v e r h ~  of 
authority, roncurrecl in and  rendered effectual by the defendant, 
and thus deprive the feme of her property-? 

I n  this aspect the charge is niisleadiilg. The inquiry shonld 
have gone beyond the existence of a general agency, and extentled 
to an assent, actual or implied, to this misuse of her funds. The 
issue was too narrow and the instruction too restricted. The 
agent's right to use the property of his principal is not an inci- 
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dent to its management, and such the jury ~ ~ o r l l d  naturally 
underztaad to he the iueaning of the instruction. I t  must be 
declared there is error and the plaintiffs entitled to a aeniw de 
'rLOUO. 

To this end let this be certified for fi~rther proceeclings in the 
court 1)rluw. 

Error. Reversed. 

JOHY GATLIXG 1. TJIE COMMISSIOSERS O F  CARTEKET COrNTP 

1. h t a x  is not a debt in  the ordinary sense of that  word. ' It is an impost levied by 
the  sorereign for the  support of the  State, and it is not founded on contract. 
When the statute prescribed no  special manner for its collection! i t  may 
be collected by an action a t  lav:  but when a method is provided bv statute,' 
s n  action for its collection cannot be maintained. 

2. A counter-claim or set-off is a defence to  an action, and exists only in fayor of 
a defendant. I t  arises when the  demand, both of t h e  plaintiff and the  defen- 
dant,  is a debt,  arisinq out of contract and existing at the commencement of 
the  action. 

3. Where a municipal corporation is indebted t o  a laxpaver, the  latter is not enti- 
tled either in law or e q u i t , ~  to  ha re  the  amount due him applied as a set-off or 
couuter-claim ayainst the  amount he owes for  taxes. 

(Humt T. Er'erett, 91 1. C . ,  3%: Battle r. Thoi~qxon. 6.5 N. C., 408: Cobb v. Eliza- 
beth City: 75 W. C., I. cited and approved). 

Mwr~os to continue an ii~jmiction to the hearing, heard by 
Shepherd, Judge, at Spring Term, 1854, of CARTERET Superior 
Court. 

His Houor refused to continue the order there- 
tofore granted and dismissed the action, and the plaintiff appealed. 

-111.. John Gatling, for the plairjtiff. 
Xesws. Sinmzons & JTcrn1,y for the defendants. 
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A Z s ~ ~ . : ,  tJ. Tliii n.aq a civil nctioil brought by the plaintiff 
against thc def;dants as conimiwioner+ of Carteret connty, to 
have a clebt doc to him by the county set off against certain taxeq 
n..c~wl :tgai~~-t him by the comrnisbioners for the years 1882 
and 188;3, :~nd  for an i~~*jnnction against the defendants, to 
re+tl.ain them fi-on1 collecting said taxer. 

'L'he plaintiff' in his coniplaint alleged that the county of ('ar- 
ieret war ilidcbtcd to hini i l l  the run1 of eight tllousand dollar., 
cvidcwcd by two jatlgnie~lts ngcninst tlie bond  of commissioner- 
of' said county, each fbr the .uni of four t lwu~and dollars, 
fi)undcd upon bonds issued by the board of commissionert of 

~teni-  said county under the provisioi~s of an act of the General A-- 
bly of the State of Sort11 Carolina, entitled "An act to incorpo- 
rate the North Carolina Railroad Company and tlie North Caro- 
lina nnd Western Railroad Company," ratified the 27th of Decenl- 
her, 1852, whereby the said couuty and its properly c~onstituted 
autliorities became bound to levy annually on the pertons, 
Iantls, and other property within said county, and collect, qudl 
tases as may be sufficient to pap such h o d s  and i11tere.t. That 
the jntlgmcnts are still due and omiug, no part thereof hav- 
ing been paid, ant3 that payniei~t has often been demanded; 
t l ~ t  the plaintiff lias property situated at Rloreliead City in the 
county of Carteret which has been asre+ed for taxes for two 
year*, 1883 and 1833, both for State and county purpose-, and 
the tnx lists have been placed in the hands of the sheriff of said 
county for collcc+ion; that lie has paid all of the taxeq due fiw 
those years, except the general tax for county purpose.;, so fhr a+ 
they have come to his laowledge; that he iq entitled in equity 
and good conscience to have the said indebtcdnesr of tlie county 
to h h  declared a set-off or counter-claini p r o  tcrnfo against said 
residue of taxes, and he prayed for such application and for a 
restraining nrder elljoining the defendants from colleciiug w.+ 
residue. 

The defendants answered the complail~t, adniittil~g some of the 
allegationq thereof ant1 denying others. 
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The plaintiff then moved for a restraining order founded upon 
:III affidavit, varying but little from the allegations in his com- 
plnint, a i d  the defendants fi1r.d a counter-affidavit similar to their 
:miwer. 

O n  the 28th day of ;\larch, 1884, His  Houor A. C. Avery, at 
CYh:unber5, granted the reitraining order as prayed for, to he heard 
bcfim His  Mouor ,J. E. Shepherd, a d  it having been agreed 
between the counsel of both parties that His  Honor should try 
the cauw upon the f k t s  found by him, and the cornplaint and 
:mswer, His  Honor found the facts substantially as stated in 
the nffi(l:~vit of' the p1:lintitF; :itid ad.jndgcd that t h e  plaintiff w a s  

not cutitlcd to the relief dcniauded, and that the action he di+ 
miset1 ant1 the deti.iidnnt to recover his co-ts to be taxed by the 
clerk 

The sole q ~ ~ e ~ t i o u  prescntetl for our determillatioil is, whether 
the plaiutia c:un set up the judgnleuts which he has against the 
county, as :x >et-otf' or conuter-claim npinxt the taxes admitted by 
hinl to be due to the county for the years 1882 :~nd 1583. 

Thc pwitio~i taken by the plaintiff in seeliing to set off the 
debt due him ti-on1 the c~ounty of Carteret apinqt  the taxes 
nsseswd by the county autIloritie3 npou hi5 property bitunted iu 
that county, caullot be * u h n c t l  upon any principle of law or 
equity. 

I t  i i  rertainly an action of the fir-t imll re4)u.  Matter which 
is pnrely defensive in its character, and ib ouly allowed as a 
defence to au action, i- maglit to he used as the grccrcxrnen of :in 
action. As a connter-claim it cannot avail the plaintif, for tliat 
is in the uatrlre of n crow actiou, nud n ~ n s t  he a aiuye of action 
existing iu favor of a defendant a d  agaiiibt n p l n i d g  between 
whom a several judgment niigl~t be had. The ('ode, $244. 

There is no rule of' practice or procedure, l i~iu~vn even to the 
loose pleading tolerated by the Code Systcii~, which allows a 
plaintiff' to set np a couuter-claim against n defendant-such an 
action is an anomaly in legal proceedings. 
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The same observations apply with equal appositeness to a set- 
off, which, like the counter-claim, is a dejence to the action, and 
only exists where the de~~nand, as well of the plaintiff' as of the 
defendant, is a debt, such n demand as mder  the oltl practice 
could only be recm~ered by an artion of debt or indebitatus 
assrunpit, but enlarged by The Code so as to embrace ally cause 
of action a r i h g  on contmct existing at the coiiin~e~ncement of the 
action, extrinsic to the plaintiff's cnwe of action. Thc ('ode, 
$244; Htwsf v. Etwett, 91 N. C'., XI!). Rut still it nnnst be a 
debt in the broad sense of that term, :I dc~ninlnd for luoney due, 
fbmnded upon contract. 

Ent a tas  is not :L debt. " Tases :~rc  not debt* in tlic or t l i~~ary 
scnw of tlint ternn, ant1 their collection I\-ill in gcocr:ll tlcpcwl on 
the rcnietlic.; wl~icli are give11 by the st:rt~~te for tlici~.cufi)rcficl~i~r~~t. 
T'C'hen no rc~ncdy ih epccially provitlctl, a rcllietly 1,y .suit I I I : I ~  

fairly be iniplicd, but when one is g i r c ~ i  whicli doc* not c~~iI)r:~cc 
an action at Ian-, n t a s  cannot in gcncl':~l bc rccvvcrctl in :I (YNII-  

nion 1:t\v action :I- a debt. Tasci: arc not tltw~:n~tl- :lg:~in.t \\.lii(,ll 

:i set-off i* ndmi.;*ible ; their :r*,sc-:-~uc~~t doc. not co~~.titntc a 
technical jntlgnlcnt ; nor nrc t h y  cmtlxct+ l)ct\\ cw~ p r t y  : I I ~  

party, either c s p r t w d  or i~nplictl, br~t tlncy are tlic l):\rticwlar 
acts of the gooerilliicnt tlirongh it-: vario~is : ~ g ~ ~ i t - ,  l ) i~l( l i~lc  111)o11 
the inhabitant.;, nntl r o  tlic 111:rl;ing : I I I ~  onfi)rmt~(wt of' \\ l l i (41  

their persol~al con-cnt i1nc1ivitln:rlly i. iic )t rcq rii~-c~d." ( 'oo/c!j ott 

Tct.cntion, 13 :rnd 16. 
111 the C';t?j qf ( h c l c 7 ~  v. L l l / ( ~ ~ ~ ,  2 I h t t h r ,  ;<!IS, t11v S ~ I ~ I Y W I C ~  

Court of New dcrwy -:y, " n  t n ~ ,  in it- c-scnti:~l c.lra~*:~c.tc>~.isti(*., 
is ]lot a deht, or in the ~ ~ : ~ t ~ i r e  of' :I tld)t. A\ i*  :III  i~~ i l )o%t  
levied by authority of govcrl~~iicnt 11l)on it* citixcn. o r  +i~l!iocts, 
for the support o f t l ~ e  State. Tt is not fbn11tlcc1 I I ~ O I I  tv)r~tr:ic~t o r  
agreement, it operates in inrittcm." To tllc W I I C  cfFi~t i- rS/tn~o 

v. Pickett, 26 Ter~nont ,  -Mi. 
I f  then, a tax is not :t debt or ol)liption to p:ly n~o~ley  fi)~~ntlc~tl 

upon a contract, it ca1111ot bc liable nndcr :my (*ir(ht~~~~.t:~~~(*os to :I 

set-off. I n  the case of City of C?nmtlen v. Allen, sr~prn, tllc cvt~rt  
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said, "Debt is the subject-matter of set-off, and is liable to set- 
of; a tax is neither. To  hold that a tax is liable to set-uf would 
be utterly subversive of the power of governnlent and destruc- 
t i r e  of the very end of taxation." 8. P. Pooley on Tamtion, 
supra;  Finnegan v. City o j  Fwnaizclina, 13 Florida, 379. 

I11 Battle, Trectsurer, v. Thompson, 63 S. C., 406, it was held 
by the court that a defentlant cnlinot offer as t i  set-off or counter- 
clniin against the State. the iiidebtec1nes.j of the State to him aris- 
ing out of' coupon. of the State mliicli arc overdue, mid which 
the State legally o~ves;  and the clccision wa.: put upon the ground 
that x State cannot he?nctl by its citizcn-. Ba t  a municipal cor- 
poration, as a city or coluity, may hc hnctl, a i d  in tho coaw of CYobb 
v. The Corporat io~~ oj' Elimbcth Cyity, 7 3  S. C., I ,  it nx.: held 
tliat "debts o\\ilig by thc tow11 wrporntion, in wh:ltcver form 
they inny he cvidcncetl, cwnot  hc set off 3gaiu.t :I tlcln:u~tl filr 
tow11 tax., nnlws there bc :I spcc+~l cwtract to t h t  cffc'ct." 

The  nntliorities ahovc cxitcd, lend 11s to thc (wnvl~l-ioii t l ~ t  tli~1 
plaintiff is not cntitled at  lalc to tlic relief' Iic .ecll+ by tlri- :~rtion, 
and the question tlicn :~riw.s wlicthcr Iic is cntitlctl to thc rc'licf' 
Ile qe t .1~ t h r o ~ ~ g h  the :lid of tlw ccl~~it:ll)lc jui.i-tlic+ol~ of tliv cwwt. 

\Ye l i l i o ~ ~  of 110 hc:ld of' cqrlitnl~lc jrlristlicho~i rlnclcr ul~icll  
thik c:ls(l c:~n be brought. 'h powcr to Icvy t:tscls is a fr~~iction 
of' go\ww~ncui,  a i d  is i~witlent to :r~i? ~ovcru~ricwt,  wllctlrcr 
State or ~i~nnic~ip:~l ,  ewwti:~l  to its v c ~ y  e\istcncc \\7ithor~t it no 
governn~ent cwr~ld c\-i.t, am1 to l)tl dcprivctl of'it, every govern- 
ment mnbt fill to piccc.. Govcrnnicnt-  IT f'orn~cltl to pro~notc 
the pnhliv good, : ~ n d  t:~x:riion in .0111(~ till-111 or o i l i ( ~  is i ~ ~ d i - -  
p e n d l c  to the attninrucnt of that ciid. 

To  acw)rtl to the c o n r t ~  of cllancwy tlic po \vc~  to intclfcrcl 
with taration hy intcrposi~ig to sct off' tlic int1rl)tctlncs- of' thc~ 
govcrnmcnt against tllc ~ : I \ - W ,  n~ igh t  p;+c:itly c~iil):~rr:~.s tlic onera- 
tion of its nlnchinery, if' not (slog its w r y  ~vllccls. 'l'lle w ~ ~ r t s  of' 

chancery are therefore not clothctl with :my .;n(A l)o\vcr. 
111 the case of J ' i t~ izq(~n V. the cifg of Eiwcmdijtrr, s r ~ p t r ,  tlw 

Court say, " to elljoin thc  cdlcctioil of' n~rinic~ipal t :~scs t111c rlpoli 
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property owned by individuals to the extent that there is a debt 
from the city to such individual, is the exercise of the power of 
appropriation and interference with public trusts, and the exercise 
of delegated sovereigu power, which has not received the sanc- 
tion of any court." * " * " I f  the tax is due, the party 
should pap it. A court of equity d l  iiot aid him in resisting 
the just and legal demand of the government. I t  mill not step 
in for mch reasons and protect a party i11 not paying a tax which 
he admits is due. This is a familiar principle obtaiuing in all 
the States." 

111 Reps v. The city of Wultl~anz, 19 \ITallace, 107, a i d  Ibicl., 
658, it is held that the failrxre of the ordinary legal remedy, because 
it has not been used at law with sufficient success by the plaintiff 
to qecurr his debt, does not therefore confer upon the court of 
cha1lcer.y any juriadiction. To same effect is Bu~I-oughs  011 Tu.rtc- 
tion, 4.56. 

There i-; no error. Judgment of the Superior Court of' Carte- 
ret county must he afiirmed. 

l\'o error. Affirmed. 

EVA S. FOTTER, bg her next f ~ ~ e n d .  B. F. SLEDGE 1 .  THE TVILMINGTON & 

WELDOS RAILROAD COMPANY. 

1. Railroad companiee are held to  a high degree of responfiibilit1- in providiug for 
the safety of passengers. But from t,he nature of their business, it is attended 
73-ith some danyer, and Then they make it as safe as it practicallj- can be 
made, they are not liable for an injury which results to  a passenger from his 
own lack of caution. 

2. Khere  a passenger-a child of nine years of ape-fell and broke her arm over the 
iron rail of the track of a railroad company, which was close to  the  defendant.'^, 
a t  its depot where i t  XTas accustomed to receil-e and discharge passengers, 
no negligence being shown in the mauner in which the rails were arranged, 
the defendant was not liable. 

3. @ c w y  Whether the defendant could be held responsible for defects existing 
in the track of another railroad. 
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CIVIL ACTION tried before Gudger, Judge, and a jury, at  Fall  
Term, 1884, of HALIFAX Superior Court. 

The plaintiff, a girl nine years old, sueing by her nest friend, 
brought this action to recover damages for injuries sustained by 
her in the breaking of her arm while she was approaching the 
defendant's passenger train at  Weldon to go on the same from that 
place as a passenger to Halifax, a station on the defendant's road. 
She alleges that the injury was occasioned by the negligence of 
the defendant in failing to keep the passage way fhr persons 
goisg on its train in good and safe condition and repair. 

The evidence was, that the defendant and two other railroad com- 
panies, each had a railroad track, a short section of each road, con- 
structed in the usual manner, upon lines a few feet apart, nearl!. 
or quite parallel each with the other, under a large shed common 
to all the conipanies at  Weldon in this State. Passenger trains 
on each of these roads stopped regularly under this shed to let off 
and take on passengers and baggage, and transfer passeugers and 
baggage froin one train to another. No platform or eleratiou of 
any kind was used for such purpose; passengers got on the train 
directly from the ground, and getting off it stepped ilmietliately 
upon the gromd. 

One of the tracks mentioned lay between the defendant', track 
and that on which the plaintiff fell and broke her arm. 

The plaintiff, going a may frequently used by persons approach- 
ing defendant's train, while crossing the track of the Petersbnrg 
railroad, hitched her foot, as she testified, under the bottom of the 
iron-rail and fell. She did not know whether there was any open 
space under the iron-rail or not, she was lookhg in f r o ~ ~ t  of her 
towards the hotel, she had crossed one iron (meaning the iron- 
rail), and struck the next one and fell. She said " I f  I had been 
looking where I was walking I could have kept from falling." 
d witness who was with the plaintiff at the time of the acci- 

dent, testified that only two trains meet at Weldon at that time, 
one train had arrived, the defendant's train was expected in a few 
minutes, many persons were then passing about, no engine mov- 
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ing there at the time the accident occurred, two or three minutes 
before schedule time for arrival of the train. This mitnesb and 
plaintiff were going direct to the hotel; he said, "I was a step 
before her; she fell at the rail ; I did not see her strike her toe ; 
there was some elevation between this and next track on which 
she fell; there was a ridge of dirt two or three inches in height; 
the croasties were filled in between with earth even v i th  the ties, 
smooth, and the dirt half-way of the rail, she could not have hung 
her foot under the rail. Sht is a child of average intelligence, 
&he was nine years old. One looking where he uxs xvalkinp, 
could get over safely. The rails were of "T" iron. Track has 
been filled since the accident. More dirt in middle but not more 
against the rails. Flange of the engine keeps the dirt away from 
the inside of the rail two or three inches." 

Another witnecs testified, that during the Spring beforc the 
accident, the track was raised; track was not filled, end of sillb 
expoqed; enough of iron was exposed for the toe to catch under 
the rail; space of half-inch under the rail to the dirt. This is a 
conirnon pass-way." 

h o t h e r  wituess testified that the "track had been in the same 
condition it was at the accident sonietime before-a year or more. 
Dirt even with the ties in the middle of the track ; flange of the 
rail- covered. She could not get her toe under the bottom of the 
rail." I t  is admitted in the case for this court, agreed to by the 
counsel of the parties, that "plaintiff struck her toe a g a i ~ ~ s t  the 
inner rail of the Peterhburg Railroad track." 

The C'onrt instructed the jury that accepting the evidence as 
true, there was no negligence on the part of the defendant. They 
rendered a verdict accordingly. There was judgment for the 
defendant, and the plaintiff appealed to this court. 

,Wees.srs. ,Vcllm & Xoore and A. J. Burton, for the plaintiff. 
Xessrs. Day & ZoZlicofer and R. 0. Bzrrtolz, Jr., for the 

defendant. 
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MERRIMOS, J. (after stating the facts as above). IVe think 
that the Court gave the jury the proper instruction. I n  any 
view of the evidence, negligeuce on the part of the defendant 
did not appear from it. The iujary the plaintiff sustained Tvas 
the manifest re-ult of her own niisaclventure ancl misfortune, a i d  
not of the negligence of the dpfenciant. She was pas~ing towards 
defendant's track, at a point where .he i u t e i d d  to go on 
its traiu as soou as it should arrive, as a pasienger, and nhile 
crossing the Petemburg Railroad track she "struck her toe 
againqt the inner rail" of that track and fell to the ground, 
breaking her arm by the fall. I t  doe, not appear that the fall 
was occasioaed by any unevennebs of the ground, or a hole i11 it, 
or obstructions allowed to be temporarily or pern~anently at and 
about the place where ihe fell. It seem that the surface of the 
ground nas  nearly level, except that the inner rail of the track 
was .lightly above the surface, and immediately iu,ide of' the 
track on each side there was a small chaunel or opening in 
which the flange of the engine-wheel moved. This opening n as 
neces-ary and ~iuavoidable. I t  lws easily passed ox7er and TI ith- 
out danger, if the perqon croqsing it 17-oulcl g i~-e  even -light atten- 
tion to his move~ileut~. The track, the rail, the chaimel in.iclc 
of and along it, the ground about it, nere all plainly to he teen, 

and interposed slight or no ohstacale to an ordinary per-on pas-- 
ing that way. The plaintiff herself te-tifiecl that if iiie had 
been looking wherc d ~ e  was walking, ihe \r ould hare kept from 
falling, a d  the witness who had charge of her testified, that " one 
lookiup where he waq ~ a l B i n g  could get over qafely." If <he had 
given slight attention to her step- .he woulL1 not h a ~ e  ellcotin- 
tered the misfortune that befell her. 

Railroad coiilpanies, as comn~on carriers, are neces.arilj and 
justly held to a high measure of care, circumspection ancl reeponii- 
bility, especially in respect to the safety of pas-engers-indeecl, of 
all perion, whon~ they transport-but the7 are uot required to do, 
or have, or obqerve ~ u c h  thing-, as uuder the circum~tance- of the 
matter in questiou, are unreasonable. I n  the nature of their 
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bubiuesb, qome things necessarily attended n ith more or leis dan- 
ger are ebbential. Such things they are required to make a ,  bafe 
as practicable, to keep them w, and use them properly ax1  cau- 
tiously. When they do qo, and n pa*senger, through hi-, lack of 
caution or his negligence, &'el-- injury from such dangerous 
thing, the company is not rejponsible for quch ir?jury. Pasen-  
gerc on their part arc required to observe proper caution, to we 
and avoit1 clanger when they reawlably can, and if they nil1 
not they mmt iuffer the conqequencei of their razhnes, the com- 
pauy 1)eing free from fhult. What iz clue caution mu-t depend 
largely upon the nature of the danger encountered a i ~ d  the cir- 
cnm-taace- of the perzon endangered at the time. 

The c~hanricl or opening juzt iniide of the rail of' thc track, 
cauictl the plaintiff, a i  5he incautiou-ly nalkctl along, to &trike 
her toel againit the e x p i e d  +itle of the rail, ant1 .he tkll to the 
ground and broke her arm az a coniequence. She could e a 4 y  
see tlic rail and the o1)ening and avoid anj  dangcr fi.om it. The 
clefcl~tlant n a* in n o  default-it wai not negligence on the part 
of the company owning thcl road, or rhe defendant, to allov it to 
hc thclrc-it wa* e+rntial. The company could not, iu the nature 
of' it, use :~~icl  p i rpo~e ,  d i y ~ n q e  nit11 it and keep it clo.etl, and it 
wai not bound to (lo yo. The plaintif nas  bound to take noticac 
of' it ant1  void danger from it at her petil. 

IC'c  pa^^ by thc cjueition, M hether the defcndaut could, in any 
view of thc matter, be held re,pon5ible f i r  clef'ect., if such had 
esi+xl, on and just about the track of the road of' the Peter-- 
burg R:tilro:d Conipany. 

Ko error. Affirn~ed. 
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.JOHN A.  BOYDEN v. JOSEPH WILLIAMS. 

Appeal Bond, When Must be Filed. 

1. The undertaking on appeal must be filed within ten days after the rendition of 
the judgment. 

2. Where an appeal bond has no date, it will be presumed to have been filed on 
the day that it is justified. 

(Wade v. Newbem, 72 N. C . ,  498; Sever r. McLaughlin, 82 N. C., 332, cited and 
approved). 

MOTION by the defendant to disnlis an appeal, heard at Feb- 
ruary Term, 1885, of the Supreme Court. 

Messrs. Ar.mfield & Armfield, for the plaintiff. 
Jhessrs. Hayuiood & Haywood, for the defendant. 

ASHE, J. This was a CIVIL ACTIOX brought by the plaintiff 
against the defendant for the settlement of a partnership account. 

The case wai referred to a referee to take the account between 
the parties. 

After the report of the referee war made and filed, the plain- 
tiff, at Fall Term, 1884, of Catawbx Superior Court, before 
Gr'ilmer, Judge, moved for a jury trial. The motion was disal- 
lowed, and the plaintiff' appealed to thiq Court. 

When the case was called for argument in the Court the 
defendant appellee moved to disnliss the appeal on two grounds: 

1. That the appeal bond was not filed within the time required 
by law. 

2. That the appeal was not taken to the next term of the Sn- 
prenle Court as required by law. 

I t  is needless to consider the second ground, as the first is suf- 
ficient to sustain the motion of the defendant. 

The lam requires that the appeal bond shall be given ~ i t h i n  
ten days after the rendition of the judgment. Wade r. Cyity of 
ATewbern, 72 IS. C., 498; Xever v. McLauyhlin, 82 N. C., 332. 
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The judgment was rmdcretl at  Fall  Term, 1 884, of ' C ' : I ~ : L \ ~  
Superior Court, which was held on thc 1a;t Blonday in , \~ljrl~+t,  
1884, and the bold was not filcd until the 8th (lay of' I)cc~lnl)er, 
1884. 

The bond, in fact, has no datc, but it was juitificd on tltc 8th 
day of December, and we mu5t take it that it w:~; filtatl 011 t h t  
day. 

The rnotion of the dcfcntlant must he allowc~l ant1 thc :~l)pcd 
dismiiijed. 

lippc:11 ( l i ; i~~ i~-u l .  

2 .  Where an administrator agrttcrl with his co-atlrrlir~istrator, who \\:IS :llw a di+ 
tributee, that  in caonhitleration of t,he said <liqtril~ut,c.o stall in^ lli111 :I (.?rt:tin 
t ract  of land, he wonltl p:ly t l~eroior  a c:ert:iir~ l~ric.e, awl  would :~ l so  c,xccute 
a mortgage t o  secure to  tllc distril~rrtce n.hatc:~cr cum rrligl~t he 11nv ti) Ilirn 
f rom the  estate of t he  intt.itate ; Ilcl~L, that  cprcilic pc.rforrrlancc will rlot ho 
decreed when the  cornl1lairlt fails t,o s ta te  t ha t  t he  tlistrihutce has p e ~ f O ~ 1 1 l ~ d  
all  of his covenants contained in mid  contract. 

(Hardy  v. XcKesson, f; .Jones, 5.54 ; 9. C., 7 Jonea, .5W; Arldinqtor~ v. X~:l.l,:L)o?~ne12, 
63 N. C., 389 ; Wrilson v. I,ineberger, 88 h . C., 416, ~ i t c d  and approvetl). 

CIVIL AC~IOS, tried before McKoy, Judge, at Fall Term, 
1884, of Gas.ros Superior Court. 

His  Honor gave judgment for the plaintif% and the defendant 
appealed. 

Messrs. Geo. E. Wilson and Batchelor & Devereux, for the 
plaintiff's. 

Maws. W. P. Bynum and R. W. Sandifer, for the defendant. 
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MERRIMOX, J. The plaintiff= brought this action to conlpel 
the defendant to specifically perform the agreement under seal, 
specified and ~ e t  forth in the complaint. I n  that agreement, the 

stipulated that the feme plaintiff would couvey in fee 
to the defendant, b ~ -  deed of bargaiu and sale, n i th  covenants of 
general war~anty aud seisin, her undivided oue-fourth iuterest 
in the large tract of land therein meutioned and described, for the 
scveral consideratious thereiu specified, mheu the same should be 
paid and done as required by the terms of the agreement. No 
definite time for the execution of the provisions of the agree- 
meut is specified, but it seem that it mas to be done as soon ai 
practicahle. 

The defendant, on his part, stipulated that he would pa)- to 
the plaintiffs, for the interezt in the land to be conveyed to 
him, $9,000. Of this sum, he ma& to pay $6,000 at the time of 
the execution of the deed, and to execute to the plaintiff5 his 
promissory uote for the balance, $3,000, due two yeart next 
thereafter, bearing interest from date, payable annually, at the 
rate of eight pet* C P H ~ U I ~  per a r ~ r ~ z ~ m ,  and to secure the same by a 
mortgage of his interest in the laud, with power of sale in the 
plailltifb, to be exercised in case he b l ~ d d  fail to pap the inter- 
est as it came due, or the note at its maturity. H e  further stip- 
ulated that an account of the partnership effects of the firm of 
Lineberger, Khpne & Co. should be taken immediately, a i d  that 
one-fburth of the n~auufactured goods, the raw cotton 011 hand, 
and of the rights and credits, should he delivered to the plain- 
tiffs specified in the agreement. It seems that the feme plaintiff, 
the defendant, and Rhyne composed that firm. 

H e  further stipulated, that he, as co-administrator with the 
feme plaintiff of the estate of J. L. Lineberger, deceased (who 
was her former husband)$ would state and file immediately with 
the judge of probate of Gaston county, his account of his admiu- 
istration, and would, at  the time of the execution of the deed to 
be executed by the feme plaintiff to the defendant, "turn over to 
her," his co-administrator," all the assets which may have or 
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should have come into his hands," as such administrator, and exe- 

1 money as ivight he found to he due on account of such assets, 
due two years next after the date of the agreement, bearing inter- 
est at the rate of eight pel- ce?ztum per* annum, a d  to execute'to 
the plaintiffs a anortgage of the same l a d  to secure it. 

The plaintiff- itipulated in thi- connectio~i that when they 
received snch assets, they n-ould execute to the defendant a bond 
in the penal sun1 of $.?,OOO conilitionecl to indemnify him against 
locs or harm on account of anything clone or that might hc clone 
by the feme plaintiE as administratrix. 

The plaintiffs, while they allege a i d  set G)rth in the complaint 
the whole of the agreement, of' nhich the above is a snmmary, 
do not demand a specific performance of' all it- material provi- 
sion. and stipulations; they demand only an account of the aqiets 
in the hands of the defendant a- co-administrator x i th  the feme 
plaintiff of the inte.tate, and wch a s d s  a. ought to have come 
into his hand< from aunclry *ource, .pecified; that he execute 
his note for the 111o11ej that ma?- be fhuud to be clue for .uch 
as5ets to the plaintiff under the agreement; and that he execute 
to them a mortgage of the land inentioned to secure it. 

Thii  seems to U, irregular. TVe can account for it oiily upon 
the snppoJtion that the very intelligent coumel for the plain- 
tiffs eon.trued the agreement as containing two .eparate and di+ 
tinct contracts, one in retpect to l a d  which the fenze plaintiff 
agreed to sell to ?he defendant, and the other in respect to other 
matters, including that ~ventioned in the complaint. Such a 
view, in our judgment, is a seriouq miqapprehen~ion of the terms, 
proper scope, and effect of the agreement. I t  is one whole. I t  
contains one contract, made up of sundry part., contailling 
mutual and dependent covenant,, and it requires that qeveral 
material things shall be done concurrently by the plaintiff and 
the defendant. 

The agreement upon its face, in terms purports to be "thir con- 
tract," as a whole, and "the consideration" is spoken of a< one 
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aud a whole. The plaintiffs covenant that the feme plaintiff will 
convey her one undivided fourth interest in the land mentioned 
in the agreement to the defendant for $9,000, to be paid by him as 
specified; but not for that alone and when that is paid, but when 
he shall do "also in compliance with the stipulations heyeinafter 
set .forth," which stipulations plainly refer, and can only refer, to 
the taking of the account of the partnership assets of the firm 
of Lineberger, Rhyne & Co., and the delivery of one-fourth 
thereof to the plaintiffs ('within ninety days after the execution 
of the deed of conveyance by the said parties of the first part as 
aforesaid," and also to the ascertainment and payment in the may 
provided, to the plaintiffs, of the assets in the hands of the defen- 
dant, as the feme plaintiff's c.0-admil~istrator. I n  a note at the 
end of the agreement, a part of the contract is referred to as 
"the above contract," thus designating it as a whole. 

Besides, if the con\-eyance of the land by the feme plaintiff 
shall not be treated as the consideration for that part of the con- 
tract the plaintiff5 seek to have specifically performed, then there 
mould be no consideration appearing to ,&upport the latter-cer- 
tainly no substantial consideration, such as would iuduce a court 
of equity to compel its specific performance. K O  other cowid- 
eration is mentioned, and it must be taken that the defendant 
recognized and accepted it. I t  is scarcely probable that he 
intended to oblige himself to do things so important without a 
consideration. 

The agreement under coilsideration is peculiar, and not very 
clearly and orderly explained in some respects, but we cannot 
cloubt that the substance of it is, that the plaintiffs on their part 
coveuanted to and with the defendant, that the feme plaiutiff 
should convey her interest in the land mentioned in it, to the 
defendant, and would execute to him the penal bond mentioned 
within a reasonable time, in consideration of, and when the 
defendant should pay to the plaintiffs, $6,000, and secure to them 
53,000 more as provided for, and should do the several other 
things agreed to be done by the defendant ; and the defendant 
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on his part, covenanted to and with the plaintiffs, that he would, 
within such reasonable time, pay the sum of money required to 
he paid, and secure other sums meutioued, ascertained and to be 
ascertained, and do the other things stipulated to be done by 
him, in consideration of the intereit in the land so to be con- 
veyed to him. 

This being the proper construction, the plaintiff could not 
compel the defendantb to specifically perform only a part of the 
contract particularly advantageous to them. I t  must be specific- 
ally performed as a whole and on both side*, or not at all, 
because the right is rnutnal, each is entitled to the benefit of it. 

I\loreover the covenants are mutual and dependeat, ancl the 
principal acts to be done are concurrent, and the plaintiff's are 
not entitled to the relief demanded by them, until they aver and 
show their ability and readines- to perform the contract zpecific- 
ally on their part. Indeed, generally the plaintiff seeking the 
specific performance of a contract must aver and prove that he 
has performed his part of' it, or his ability and readiness to do 
so. Hardy v. ~KcKesson, 6 Jones Lan., 554; the same case, 7 
Jones Law, 567 ; dddim$on v. XcDonnell, 63 X. C., 389 ; Bnt- 
t en  on Specific Pe/formunce, 108. 

The plaintiff's do not allege that they have performed their 
part of the contract, nor do the! allege their ability and readiness 
to do so; on the contrary, aq we have seen, without such allega- 
tion, they seek to have but a part of it specifically performed. 
This they cannot hare, aud for the reaso~ls alread- stated. 

They therefore fail to allege facts esseutial to entitle them to a 
n~ortgage of the laud nlentiouecl to secure the payment of the 
assets acertained to be iu the hancls of the defendant a- co-acl- 
nlinistrator with the jknenze plaiutiff. A s  it does not appear upon 
the face of the complaint, or iudeecl at all, that the plaintif% are 
entitled to have a mortgage of the land executed to them hj- the 
defendant under the contract, the Court could not in the esercibe 
of its equitable jurisdiction, treat it as a mortgage ancl give 
effect to the lis pendens, notice of which was given as required 
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by the statute. I t  is obvious that rlle  la^^ of lis pmrlens does 
not apply, a d  cannot take effect,  here the part? wing fails to 
show himself entitled to the property in litigation, or the relief 
demanded in respect to it. 

We think the Court erred in adjudging the judgment for the 
money awertained to be due the plaiatiffs, and from TI hich there 
waq uo appeal, to be a lien by virtue of the lis p e w h a ,  upon the 
laid described in the pleadings. I t  did not follow a+ 2 nece-ar~ 
comeyuence of the jttdgmeut for the nionej- that the lien upon 
the land sho~lld be declared. The defendant chose to let that 
stand undisturbed ; but he had the right to re&, as he did, that 
the plaintiff% had cot, by the pleadings or other\\ i-e, shon a 
themielves entitled to the mortgagc demanded, and to have the 
land sold h,v virtue of such right, a i d  the proceed5 of the .ale 
applied to the satisfaction of the judgment not appealed from. 

The>e vieni ,nb-tantiallj- harmonize with that exprebied by 
us, when thiq case was before the court at a former term. Khi le  
it was not then necessaq- to interpret the contract, the court sug- 
gested that the purpose wa* to have only a part of it specifically 
performed, and intimated strongly that the plaintiff3 were not 
entitled to have such relief. Indeed, the action mi- treated a< 
having for its real purpose, the bettlenient of the eqtate of the 
intestate of the defenclant and the feme plaintiff. 

I n  T7Sl.son v. Lineberger, 88 S. C., -21 6 ,  on page 437, the Chief- 
Justice said, '( we have treated this action as intended in it* general 
scope and aim, to effect a settlement of the intestate's ectate in the 
defendant's hands, and wholly administered by him, in order to 
ascertain their a m o ~ u ~ t ,  and recover the distributive shares therein 
accruing to the feme plaintiff and her infant child, of whom she 
is the guardian, and not as one merely to enforce the specific 
contract entered into between the aqsociatcd representatives for 
an acco~ult and the payment over of the t r u t  f ~ i ~ l d  by one to the 
other. The settlement of the administration is an execution of 
part of the contract and both distributees are interested in the 
result. The infant diatributee ought to be made a party to the 
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suit, and must be befbre any final decision is rendered. This is 
due to the defendant for his protection against ailother suit at the 
instance of the infant distributee, protracted, expensive and ha- 
rassing; and, to the infBnt to secure his distributive share in the 
estate. We are not prepared to uphold the contract in this fea- 
ture, as one entitled to a specific performance, if its raliditp were 
now opeu to question. . But it would be nlanifestly unjust to 
leave the defendant expo-ed to a similar suit by the infant, or to 
deny to him the right to hare judgment against the defendant 
for his portion of the trust estate." 

No question was raised as to whether the appeal brought up 
the whole judgment, or only a part of it, and we do not deem it 
necessary to express any opinion in that respect. 

The judgment, declaring the lien upon the land and directing 
a specific performance of the contract in respect to the mortgage, 
or in case of failure to do so, a sale of the property, must be 
reversed. To  this end, let this opinion be certified to the Supe- 
rior Court. 

Error. Reversed. 

Infants-Deed-Evidence-ReIevu~zcy of-Tenantsin Cyononlmon- 
Statute o j  Lirltitatiox. 

1. The assent of infants will be presumed to a deed made to them as a gratuity at 
the instance of their mother for a valuable consideration mo\ ing from her. 
and in order to avoid it, the infants must repudiate it after arriving at full 

age. 
2. Evidence is relevant when it tends to the advantage of either litigant, and 

bears upon the issue. 

3. A deed is evidence of its own existence, and of whatever results from its exis- 
tence, against all persons; its recitals are evidence only against parties and 
privies. 
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4. If one tenant in common occupies the common property for twenty years, 
claiming it as his own, the entry of his co-tenants is tolled. 

5. If a teuant in common is in possession m d e r  a title independent of the com- 
mon title, it seem that a possession for seven years will bar his co-tenants. 

6. A party by taking a deed from one claimant does uot debar himself from set- 
ting u p  a better title derived from some other source. 

7. In case of the common possession by two persons, the ownership draws to  it 
the possession, and it is presumed to  be in him who has the title. So, where 
a \r ard resided wilh his guardian on a tract of land in which he had an interest 
as teuant in common, his pofiseasion is presumed to  be in accordance with his 
title, and there is no adverse possession as against him. 

(Couiltgton v. Stewart, 77 N .  C., 148; Calclwell v. -Veel~/, 81 N .  C. ,  114; Bell. v. Adams, 
Ibid.,  118; Pope v. -a t l h i s ,  83 N. C., 169; Cadsby v. Duer, 91 N. C., 311; Clay- 
well v. ~lfcGimnpse~, 4 Dev. 89, cited and approved). 

C n m  ACTIOK for the recovery of land, heard before Gudger, 
Judge, and a jury, at Spring Term, 1884, of BEAUFORT Supe- 
rior Court. 

The land, the title to a part of which is drawn in question in this 
suit, in 1809 belonged to John Gaylord, and both parties clain~ 
under him. He died soon after, leaving a widon- Lucretia, and 
having made a will, that was admitted to probate the followiag 
year, wherein d d  laud is cleviscd to his six children by name, the 
plaintiff being one of them. Rnbqeqnently the plaintiff ohtailled 
two other shares. I n  January, 181 1, Lucretia Gaylord, assum- 
ing to act in the capacity of executrix of the teqtator, entered into a 
written agreement with Richard Respas., the elder of that n:tme, 
and the paternal grandfhther of the defendant James T. Respss, 
in the operativewords of which she undertakes to "acquit to and 
with the said Respnss to take the grist-mill and mv-mill, and he 
to repair the saw-mill, and to put the dam in such places a* he 
may think proper in the sanle, and to repair the road aud bridges 
as soon as possible." For  this service Respass is to " have the 
use of said saw-mill and timber on the lands adjoining the mill, 
until he is satisfied for his services, aud for tending the grist-mill 
he, the said Respass, is to have the one-half of all the toll that 
she may take in." The other provisions relate to repairs, which 
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in some events are to be made at  the expense of Respass, and in 
others at the expense of the testator's estate, and when the latter 
have been paid, the executrix is to "have one-third of all that 
he may saw at said mill, and Respars to have the refusal of the 
renting of the mill." 

On the 25th clay of February, 1813, the sheriff of Hyde 
made a deed to 1Zichnrd Itespaes, Sr., for two-thirds of the illill 
and lands on Broad Creek, conveyed by John Gray Bloiunt to 
John Gaylord, in which he recites hcvernl executions issued to 
him 011 jadgnlentr recovered by *aid ltespnss, and by others 
against the saicl John Gaylord, under and by virtue of w1lic.h he 
sold tlie b:me to Respncb h r  five liundretl and twenty-five 
pomids. 

On April 25t11, 1819, an arrangelnent wnh ill& between 
Lucretia Gaylord and said Respas*, in pnr~nancxe of wl~ic.li the 
former, for the recited coldernt ion of :I deed bcing esccwtcd to 
hcr six children "for o11e-h;df of' Rro:td Crcck snw ant1 gri4- 
mill, with one-half of'tlic mill Imd, ~ l ~ ~ r r o n  I, the haid I,r~cwti:~ 
Gaylortl, now live, wit11 the csception of I m w t i : ~  Gaylortl's lifi- 
estate, tu enjoy bait1 1:111(1 :\ncl lid1 d l ~ r i ~ ~ ~  her liG,)' 111rdc~t:~1ws 
to convey by deed to him ( (  a11 niy (Iicr) right : i i d  title in nrp 
dowr~-  land Inid off' to me," ctc., " in t11c 1i:llf' of n~il l+ :111(1 1i:rlf' 
of lands n-here said 12ichnrcl liespa..: now liws, I)cil~g t11c 11:rlf' 

of niillh and lands owned hy .aid Ilcsl):~-s, t h t  I c20nvcy niy right 
of dower of; and no otlier." 

I u  executing hi- part of the aqrccnlcnt, licy~.., on tlir .::1111c 
day, for tlie sun1 of' five h~uiclrecl doll:lrh, stated :I+ t l ~ c  v:duc of 
tlie coi~sitler:~tion received, eswutcd hi. cleed to tllc said .ix chil- 
dren, desig~~ating e:dl by name, f i r  " onc-ll:~lf' of the I h u l  C'rcck 
saw and grist-niills, with one-half' of tllc lands pr~rrll:~~cvl with 
said inills by John Gaylord from tJoh~i (;ray I3lo1u1t, of' tlrc town 
of Washington, mith the cxcrption of' t l ~ c  lifb-c+ttc of' l~ucwtia  
Gaylord in  said inills and I : d s ,  thc l a ~ d  being thc half M licreon 
the saicl Illicretia now  live^, being one liundrecl and fifiy acres 
more or les." 
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Mesws. Rodmnn & h h ,  fbr tllo plnintitl: 
A'esws. G. I L  B r o w t , ,  .Jv., and 11. A. ( ; i l l i t r ~ r t  tC*  sot^, tin. t l ~ o  

defendan ts .  
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SMITH, C. J. (after stating the facts as above). The only 
exception taken, a i d  not abandoned on the heariug in this Court, 
during the examination of the witnesses, was to the introdactioi~ 
of the deed from Respass, Senior, to the plaintiff and the other 
children of John Gaylord, made in April, 1819, on the ground 
of incompetency and irrelevancy, and for the further reason that 
the plaintif, if not otherb, was then an inhilt. 

Any properly regitqtercd deed, or certified copy from the regis- 
try, i+ colupetcut, n hell pertineut to the icaue, or inquiry pending, 
whatever may be its legal effect, aud 11hei1 made to infants, at 
the instauce of their mother and for a valuable comideration 
coming from her, as ih this, a mere gratuity to the grantees, assent 
will be prehumed to hare heen given, a i d  infants, to  avoid thib, 
iilust repudiate it after arriving at  full age. Nothing of this 
kind appears to have been done. 

I t  i* not irrelevant qince the plaiutiff takes benefit under it, if 
it, the eridence, bears upon the issue; aud if it does not we can- 
not 3ee what harm comes from reading it. A deed is evidence 
of its own existence, a i d  of nhatever neces*arily results fro111 ita 
existence, apaiust all per,ons, v hile its recitals are evideuce against 
the parties a i d  others in privity with them. Clciy~oell s7. I&- 
Ginzpaey, 4 Dev., 89. 

The effects of the several written i ~ s t ~ ~ u m e n t s ,  assuming them - 

to be effectual for the purpose intended, may be thus snn~inarily 
stated : 

The agreement entered into beheen the said Lucretia and the 
elder Respass in 1811, and under which the latter took posses- 
doll, had for its object the separation of the nlills and their man- 
agement and operation by him for the common advantage, rather 
than the relation of a lease. But it was superseded by her deed 
of 1819, and by virtue of it, he acquired a moiety of her dower 
estate, and thus they became tenants thereof in equal parts. The 
contemporary deed of Respass to the children, norninatim, of John 
Gaylord, conveyed to them a moiety of the described lands, sub- 
ject to the life-estate of their mother, whereby they became ten- 
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ants in common with him in the remainder, together possessing 
one undivided equal part. Richard Respass, Sr., died in 1836, 
leaving a will in which the lands are devised to his son of the 
same name, who continued in possession until his death in 1845, 
as has his son, the defendant James T. Respass, since, up to the 
bringing of this suit in 1877. 

I n  the year 1840 the dower estate in the premises terminated 
by the death of the said Lucretia. I t  was not contested that the 
grandfather, father, and $on, successively and continuously for a 
period back of sixty or more years, had been in poj.;ession, claim- 
ing the lands without interruption from others, as of right. As 
more than twenty years elapsed after the expiration of the life- 
estate before the act suspending the statute of limitations went 
into operation, during which all the other tenants were of f ~ d l  
age, their entry is tolled, and their right of artion barred. Cov- 
ington v. Btewart, 77 N. C., 148; Cnldzrell v. iVeely, 81 IS". C., 
114;  Bell v. A d a m ,  Ibid., 118 ; Pope v. Nicntthis, 83 S. C., 169. 

This may not be true as to such as were infants in 1840, and 
remained under snch disability so long that the prescribed period 
of time had not passed, hut the time would avail agnin5t the 
plaintiff' who became of age iu February, 1829. 

But farther than this, the adverse occupation extended over 
more than seven pears after the suspending act ceased to operate 
and before the issuing of' process. 

The sheriff's deed, as well as the devise in the will of Res- 
pass, Sr., was color of title and operated as such during the hos- 
tile occupation. The plaintiff insists, however, that no estate 
pabsed to him and others by the deed of Respass to then1 in 1819, 
and that their title is superior under their father's will. 

I t  is true a party by taking a deed from one claimant, does 
not debar himself from setting up a better title derived from some 
other source, but this would not avail the plaintiff, since the pos- 
session under color of' title would be equally efficacious, (if not 
more so,) if there was no tenancy in common, and indeed would 
bar him in a shorter period. 
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Nor would the plaintiff's disability in 1819 repel the presump- 
tiou of his acceptance of the conveyance, from his long acquies- 
cence in the defendants' possession and failure to assert any 
independent right to the premises. While, when the disability 
ceased, he could have repudiated the conveyance, it does not 
appear that he has done so, or done any act inconsistent with its 
provisions. 

The case is different, howevei, in respect to the occupation of 
the defendant Jones. James F. Adams, the owner of a small 
fractional interest, has remained on the land with his step-father 
and guardian, so that there has been no adverse holding by the 
latter against him. I n  case of a common possession by two or 
more the ownership drams to it the possession, and it is deemed 
to be in him who has the title. 

The inconsiderable interest of Adanis, never divested by an 
adverse holding, passed to the plaintiff in 1871, under his deed 
of that date. The principle prevailing in such cases, is so clearly 
stated in the opiniou of Baron Rolfe in Daniel v. JVoodru$, 1 0  
&I. & TIT., (Ex.) 607, that we transfer his words : "We are of 
the opinion that the intention mas wholly immaterial, and that 
the effect of the entry must be ascertained upon legal principles, 
irretpectire of the motives or meaning of the party by whom the 
entry mas made. \TThere a party having a right of entry, enters, 
it is not competent to him to repudiate any rights he may possess, 
and to say he has entered as a trespasser, or by some other 
than his real title. As 50011 as he has entered he is possessed, 
whether he will or not, by virtue of every title which he had in 
him, and which he could assert by entry." The remark applies 
ni th  equal force to a possession acquired and continued. Decla- 
rations of non-claim, however often and persistently repeated, 
do not change the relation of the owner to the possession, 
which, in spite of all attempted disclaimers, is in him under and 
by virtue of his title. Gndsby v. Uyer, 91 R. C., 311. 

I t  is needless to examine the instructions which form the sub- 
ject of appellant's complaint iu. detail. They may be all resolved 
in these general propositions. 
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1. An estoppel rests upon the defendants, and prevents their 
calling the plaintiff'% title in questiou, arising out of the contract 
of the executrix by virtue of which possession was acquired. 

2. The possehsion of James F. dcla~ns not only protects his 
&ate, hut enures to the common benefit of all his co-tenants and 
protects them also. 

What we have alreaclp .aid dizpoae,. of the appellant'< excep- 
tiom, and di*posei with the further a d  ieparate examillation of 
them. 

There is no error in the rulings 50 far as they relate to the 
defendant Respas5 a i d  his powezsion, but there is error in them 
as applied to his co-defrndant's posaes,ion, as according to our 
understanding of the record, he occupies a distinct and separate 
part of the la id  claimed in the action. There must, therefore. 
be a new trial of the issue3 betnee11 him and the plaintiff, nhile 
the judgment in favor of Respa+ must be affirmed. 

Let this be certified to the end that the verdict be set a d e  as 
to the defendant Jones, and a cenire dB noco anarcled for the 
trial of the i s ~ u e i  a< to him, and further proceedings he had 
according to lam. 

It is so ordei.ecl. 
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MRS. J A M E S  B. BROADFOOT v. A.  A. McKEITHAN,  .JK., Bdm'r. 

When the transcript does not show that any court was held, or that any Judge  
was present or gave judgment, it is so defective that the Supreme Court has no 
jurisdiction to act upon it. 

This was a motion made by the plaintiff' at February Term, 
1885, of the Supreme Court, to re-instate a case on the docket 
which had been dockeretl and dismissed by the appellee under 
the rule. 

Mr. W. A. Guthrie f t r  the plaintiff. 
MT. U.  G. Foiale fbr the defendant. 

MERRIMOS, J .  The plaintiff moved at the present term, t o  
re-instate upon the docket a supposed appeal, dismissed at the 
last October Term of this Court. 

We do not deem it necessary or proper to find the hcts 
involved in the motion and decide upon its nierits, because what 
seems to have been intended to he the transcript of an appeal, is 
not such transcript in ally legal sense. I t  does not appear from 
it that a Superior Court was held at an); time or place, or that a 
Judge held a term of the court, or gave a judgment from which 
an appeal was or could be taken. The supposed transcript is so 
esselitially defective, that it cannot give us jurisdiction to act upon 
it for any purpose. The nlotiou n11ist therefore be dismissed as 
having been improvidentlp made. 

It i.s so orde~erl .  
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G. W .  PITTMAN et  als. v. JOHY KIMBERLY et  als. 

Appeul- Certiorari-Case on Appeal. 

1. An appeal must be brought to  the next term of this Court held after the 
appeal is taken. 

2. If for any reason the Judge fails to  settle the case on appeal upon disagree- 
ment of counsel, in time for the appeal to  be docketed in the Supreme Court, 
the appellant mufit briug u p  the record in ite imperfect state and have it 
docketed, and then move for the proper order8 to get the case on appeal 
hefore this court, otherwifie the appeal will be dismifised. 

3. It i8 the duty of the appellant and not of the clerk to  have the record sent to 
tho Supreme Court. So where the case on appeal was filed in the office of 
the Clerk of the Superior Court a short time before the Term of the Supreme 
Court to which i t  should haye been brought expired, but the transcript was 
not docketed until during the next term, the appeal was dismissed, although 
tht: apl~ellant had applied for a certiorari at the term at which his appeal 
Shoultl have been docketed. 

(Smith v. Lyo?~ ,  82 N. C., 2 ;  Ofleers v. Bland, 90 N. C.,  6 ; Szcitrr v. B~ittle, Ibid 
19 ; Ktate v. O'Kell?j, A8 X. C . ,  609; Wiley v. Lineberry, 88 N. C . ,  6S : O z w l s  v. 
Phelps, 91 N. C., 2.53, cited and approved.) 

I I o~ rox  by the (kf 'e~dant i  to di~miss  an appeal heard at Feb- 
rrtary Term, 1885, of the Supreme Court. 

'I't~c fact5 appear in the opinion. 

Szwr~-~,  C'. J .  Thi, action for the recovery of' land \\-as 
I)rortgllt to a trial and dctermil~ed at Spring Term, 1884, of Bun- 
( Y , I I I I ) C  S ~ i l w i o r  Court in a vcrtlict and jntlgmeut for the dcfend- 
:inti. T l ~ c  pI:ti~hfEs entered their appeal and filed the undertak- 
ing on duly 7th a1 presc~ibetl by law. Thcir couilsel at once 
prqx~rctl thc cxsc on appcal and caniecl it to be delirered to tho 
d14~11tl:11its' coul~sel who film1 exceptions, ail11 both paper- were 
t i~ rwi~~~t l t~ t l  to the jndgc befi~rc w h n ~  the trial n-ai had, who 
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received them while holding a term of the Superior Court of 
Randolph county. The case was settled after some delay, which 
he explains, and transmitted to the clerk of the Superior Court 
of Buncoinbe and received by him on December 13th, 1884, as 
was conceded in the argument, for the record ~ h o w s  no note of 
the date of the filiyg. 

On the day previous the appellants applied for a writ of cer- 
tiorari, +tating ill their petition besides the facts already meu- 
tioued, that their counsel made repeated requests, by letters 
addressed to the judge, to settle the case, having obtained the 
consent of counsel for the appellee5 that it might be done with- 
out the presence of or notice to the c o u u d  of the time and place 
of doing so, and that more recently application was made by 
telegram, to which he returned auswer that he had been in ill 
health a i d  much pressed for time, but mould soon prepare and 
transmit the case to the clerk. This was accordingly done at the 
time mentioned. Th i i  court remained in sessior~ nutil the 27th 
day of December, the day of its acljournmcut. The transcript 
was sent up and filed with the clerk of this court, as appears from 
his endorsemeut thereon, 011 March 24th of the present term. 

The appellee, now move that the appeal be dismissed because 
it was not prosecuted by filing a transcript at the last term, which 
in numerous decisions we have held to be neceqsary to its maiu- 
tainance in this court. Xr.r~ith v. Lyon, 82 K. C., 2;  0Ificer.s v. 
Bland, 90 N. C., 6 ;  Suitcr v. Brittle, Ibid, 19; &te v. O'Kelly, 
88 N. C., 609. 

The motion is met by the iuggestion that the cause mas in legal 
eEect put upon the docket at the proper time by the filing of the 
petition for the certiorari, the pressing of which was diipeusccl 
with by the filing of the full trailscript at the preseut term. And 
it is further maintained that it was the duty of the clerk, uot of 
the appellants, to send up the record before, if uecessary to the 
perfecting of the appeal, as well as after, the case was receivctl 
from the Judge. 



This is a misconception of' the law. The tlcfhult, if thorc I)(: 
such, is that of the appellants, not of' thc c:lerl<. Thc statutc 
in~poses upon him the duty ('on re~civing a copy of the case sct- 
tled" to "make a copy of the jndgmcnt roll ant1 of' the cast," 
and within twenty days to transmit it propcrly certified to thc 
clerk of this court. (!ode, scc. 551. l'his linlitctl tinw hat1 not  
ended when the term of this court cxpirctl, and while thc dcrk  
might have done this during the rc:nlai~;ii~g fimrtccn il;iys, hi' 
was not rec1uircd to (lo it. 

But it was the duty of the :yq)ell:~nts to l)erfccat t l~ci r  : ~ p p l  
by filing a transcript, whether with or without thc: case statccl, 
(luring the O c t o h ~ r  sitting of' the court. \Ye have l~wctoforc 
called attention to this, and sriggcsted to appellants :rntl c:orl~lsel 
that the record, even in its inipcrkcbt form, shoultl I F  filed so as 

ing the appeal. 
I n  IViley v. Lineberry, 88 S. C., 68, dctcrniit~etl two years 

since, Rnffin, ,Judge, i n  eonclntling thc opinion, r~scs this lan- 
guage : 

( 'We take oceasiou to suggest, that in a ease like the prr:sent, 
and in  all others in which there sl~orrltl 1)c any difficulty in pro- 
curing a statenlent of the case on appeal, it is best that partics 
should at  Icast for\rartl and causc to be docketed, a t ra~~scr ip t  of' 
the record proper of the case. I n  this way they will secure a 
footing in this court antl can alwayr; have its aid in perfecting 
their appeals, antl it may be that the Court will hereufter insist 
upon t1ii.y course being tuken." 

The  admonition was repeated by dustice RSerrimon a year later 
when he said that "in cases where no case was settled upon 
appeal for this court it is the duty of the trppellant to docket the 
appeal and place himself in  position to take such further steps 
as he niay be advised to perfect his appeal. 8uiter v. Brittle, 90 
S. C., 19. 

The  same declaration as to the proper practice was reiterated 
a t  the last term, when it is said that "ordinarily when an appeal 
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is taken, it ought to be brought up, whether the ca~se for this court 
is settled or not, and all proper motions to perfect the record for 
this court call he made in it." Owens v. Pheks, 91 K. C., 253. 

The reason for the requirement of this course is obvious, to 
show an intention to proceed in the cause in the appellate court 
and not to abandon the appeal. 

There was no occasion for the certiorari, for there mas no neg- 
lect or misconduct imputed to the clerk in failing to send up t,he 
record as it then was; and the application of the writ, as directed 
to t'he judge, would have been proper after the appeal had 
obtained a footing in this court. I t  is not suggested that any 
request was made of the clerk to prepare and transmit a copy of 
the record, as it then was, or even after it was conipleted by the 
case sent to him by the judge. What excuse is offered for the 
omission? And why was not the transcript seut up before the 
end of the term? No satisfactory answer is given to these inqui- 
ries, and for this delay no sufficient excuse is offered. It is an 
imperative duty to enforce the rules of practice prescribed for 
appeals as long as they exist, and modify then2 if found harsh or 
oppressive in their operation, and these rules will be found in 
the action of the court, and in the opinions delivered, as well as 
those expressed in fi)rmulas. We are constrained therefore to 
refuse to entertain the appeal and it must be dismissed. Let this 
be certified. 

Appeal dismissed. 

W. A. DILLS r. E. R. HAMPTOS. 

T,.espuss- Wmte-Estoppel-Lice?zse1~-Juc1ye'~s Charge. 

I. Where the defendant, as overseer of a road, entered on and took possession of 
a piece of land belonging to the plaintiff for the purposes of the road, under 
a license from the tenant of the plaintiff; Held, that he was liable in damages 
in an action by the owner of the fee. 
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2. I n  this State, any act which works a permanent or present injur:; t o  the free- 
hold, is waste. 

3. d license from one who had no right to  give i t  cannot justify an illegal act. 

4. A grant from the State will be presumed from thirty jears' possession, althougl~ 
no pri~rity can be traced between the successive occupants. 

5. A charge which is in part erroneous, but which calls the attentiou of the jury 
fairly t o  the material questions on whicb they are to pass, is no ground for a 
new trial. 

6. One who enters as a liceuser is estopped to  deny the title of his licensee, and 
nhen the license is given by a tenant, the licenser is eqtopped to deu j  the title 
of his licensee's landlord. 

(Xoooore T. Hobbs, 77 ?;. C . ,  6.5; Iillight v .  Houghtnlling, 85 S. C., 17: Tl'illiai~~s \.. 

Lanier, Busb., 30; I"i'tzr.u~zdolph v. ,Vonmm, N .  C .  Term Rep. (127), ,564 : 4i111p 
son v. Hyntt,  1 Jones, 517; Lewis v. iSloa~z, BY S. C., 557 ; T'rhilakcc T-. I i d ~ ~ t h o r ~ r ~ ,  
3 Dev., 389, cited and approved). 

CITIL ACTIOX, tried before C;uclger, J~ld~qe,  and a ,jul:\, at the 
Fall Term, 1883, of JACK~OY Superior Court. 

The action ma- bronght to recover damagei for an allcgetl 
trespass conmlittecl by the defendant upon a certain piece of' 

laud for which the plaintiff alleged he had title. 
I n  hi& complaint the plaintiff allegetl that the tlcfcliclant 

eutered upon the locus in quo with force ant1 army, and \\it11 
diver. per-ow, and tore donn hi- fence and renmvcd it bac.1~ 
upoil hi- land qo a. to thron out of hi- inclo-tire a 4 1 )  of' hi< 
cultivated land one hundred yard& long and from eighteen to 
tnenty--even feet wide, thereby turning out and e s p o ~ i i ~ g  to 
depredation a great part of his land nhich n a i  very valuable, 
together nith maiiy large and valuable fruit tree<, to-n it : ten 
apple treez. 

The clefendant denied the allegation of the plaintiff a- -et ont 
in the complaint. 

The follorring are the facts dido-ed by the caie 011 appeal: 
The plaintiff offered a deed for the land in que.tion to him 

from the executor< of one Love. The deed lvai permitted to he 
read, m d e r  objection by the defendant, Hi- Honor, at the time, 
htating that the deed ~vould do the defendant no harm unlev the 
plaintiff showed that the maker5 thereof had the right to make 
the deecl. 



F E B B U A R Y  TERM,  1886. 567 

The plaintiff obtained the possession of the land in dugubt, 
1882, and leased it to one Inman for three years, who assigned 
the lease to Bumgarner. The lease had not expired when the 
alleged trespass was committed. One Jones and his father had 
been ia possession and cultivation of the land for fbrtj- gears or 
more before the poisession of the plaintiff. The fence inclosing 
the locus in quo was taken down by the defendant, and moved 
back upon the cultivated land for the distance of about one hun- 
dred yards in length and to the width of from eighteen to twen- 
ty-seven feet, and thereby several apple trees, which the plaintiff 
had reserved from the lease, were t ~ ~ r n e d  out and exposed to 
clepreclatious. 

A public h i g h ~ ~ a y  ran between the fence, as it originally ,itoocl, 
a i d  a creek. The road had become impassable, and the defend- 
ant, who n.as the owbeer,  :noved the fence of the plaintiff back 
in order to open a road over the land in question. 

The defendant hacl no authority for changing the road, and 
mas forbidden by the plaiutiff to make the change before it wab 
done. Prior to nioviag the feuce the defendant had obtained the 
con*eut of Bumgarner to do *o. 

The defeudaut requested the f'ollowing iustructions, to-wit : 
(1) That the gist of this actiou i* the breaking the clo3e of 

another, and that in ortler to nlaintaiii the action, the plaintiff 
must, at the time of the trespas, hare the actual poa-e*hn of' 

the land and uot the right nlerely to enter. 
( 2 )  That the right to enter and gather apples merel?; \ \as not 

a ~ c h  a po-session as \rould support the action-the plaintiff nlust 
have the exclusive iutere-st iu the land at the time. 

(3) That in order that the plaiutiff may recover in thi, action, 
he must show title in liinlself a d  those under mholn he claim*, 
or the actual and rightful poe;ession of the land-that in ti~iy cAa-e 
the plaintiff has failed to show such title as the law require*, and 
if he recover at all, he mu3t recover upon his actual possession. 
'l'hat if frow the evicleuce they should be satisfied he did not 
have actual possession, then he could not recover. 
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(4) That if thc jury ihould believe that Bumgarner, the ten- 
ant  in possession of the close, gave permission to the defendant 
to go upou the land and move the fence, then the plaiutiff can- 
not recovey. 

(5) That the damage muit he proximate and not remote, and 
that  the loss of a crop of apples is too remote. 

( G )  That the clamages must be for the act of entering and 
breaking the plaintiff's close, and cannot be fur llan~ages result- 
ing after the trespass, cuch as injury to the iuhsequent year's 
crops, or the loss of the subsequent apple crops, heing after the 
plaintiff had knowledge of the moving of this fence. 

( 7 )  That  the moviug the fence by the defendant did not dis- 
seize the plaintiff of his freehold, if he had wch ail interest, and 
that he or his tenants might have reentered immediately after 
the trespabc conlplained of; and fenced up the road io opened. 

The Court declined to give the in~tractions and the defendant 
excepted. 

The court charged the jury as follo\w, to-wit : 
(1) That the deed from James R. Love'. executor< wac not 

sufficient to show title in the plaintiff. and that they should not 
consider it as any evidence of title. 

(2) That  if the plaintiff and those u lder  whom he claimed had 
heeu in the actual posiession of the land upou which the road is 
alleged to have been made, for twenty years or more, excluding 
the time elapsing bet\\een the 20th day of' May,. 1861, and the 
l i t  day of J a n u a q ,  1870, then the law pre~unied the title to be 
in the plaintiff. 

(3) That  if the defendant had \)eel1 i~otifiecl by plaintiff'not to 
enter and tear d o ~ w  the fence, and afternards procured a licenie 
from Bnnigarner to enter, the defendant could not deny plaintiff's 
title, for that the title and p o ~ s e s ~ i o ~ i  of the tenant i+ the title and 
pos~ession of the laudlord. 

(4) The defendant could not j w t i f j  hi- act in entering 011 the 
lands nientioucd in the pleadings, if he did euter, becance he mas 
an overseer of the road. 
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The defendant excepted to the second, thircl and fourth inatrac- 
tion as given hy the Court : 

There was a verdict for plaintiff; judgment accordingly; and 
defendant appealed. 

No counsel fi)r the plailhK 
Messrs. 1'. 3. Davidson and A rnzistead Jones, for defendant. 

ASHE, J .  (aftcr bt:~til~g the fact5 as above). The instruction* 
aslird by the defentlal~t are predicated upon the idea that this is 
an wtion in the nature of trespass qzcare clausum jseyit. I f  so, 
there would be error in the refusal of His  Honor to give the 
instructions prayed for by the defendant. But the defeudant hay 
n~isconceived the plaintiff's cause of action. Upon the fact3 
stated, tlie nature of the action is trespass on the case, and the 
instruciiolis asked are not applicable to smh an action, and we, 
tliercfore, hold there \tTiis no error in the refusal of His  Honor 
to give  then^. When the facts of a case are stated iu a "plain and 
concise statenlent of the cause of action," the plaintiff is entitled 
to any relief justified by the facts proved, aud not inconsiytent 
M it11 the pleadings. Xoow r. Hobbs, 77 K. C., G3; Knight v. 
liouyhtalli)ly, 83 N. C., li. 

The gi~cuccmol of' the plaintifl's action i. n periuanent illjury 
to the freehold. W'lien tlicre is huch an injury done to land, and 
at thc time there i* :I lea-c upon it, the lessee n ~ a y  .ii+tnin an 
action of treapa~h quore cltcusunz fwyit, mid at the m n e  time the 
rever.jioner may have a11 action against tlie trespasser for the 
illjury to hi* rever+ionnr!. interest in the ficehold. 

Here the plaintiff clainitui title to tlie land, he had leased it to 
Inninn for three years, who lind assip~led the lease to Bani- 
garner, and the lease had not expired wl~eii tlie trebpass com- 
plained of' M:I:, con~~nitted. Bumgarner niigllt have sustaii~ecl an 
action for the tre.pass, if' he llad not given his conbent to i t ;  and 
the plaintiff clearly had u right of' action for the trespass, if he 
llatl the title and the trespass worked a pernianent i l~~jury to the 
freehold aflecting hi* reversion. Tli'llian~s v. L a ~ ~ i e r ,  Rusb., 30. 
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Thew are principles too well settled to require the citation of 
autlioritit~s to support thcni. 

If 131uiig:lrner l~ntl committed the acts complained of by the 
pl:ti~itifl, he would liavr been liable to the plaintiff in an action 
of ttwpnss o n  f l l ~  C'LISP in ~ ~ t u r t :  of waste u~ider the former sys- 
tem of plc:di ~ i g .  

\V:l::tc n:: clcfinul 1)y Blcdqfolle, Book 2, pagc 281, "is a spoil 
or tlcstrr~ction i l l  l l o ~ ~ . ~ : : ,  garden-trees, or other cor~~oreal heredita- 
~ucnts to tlic tli::llcris.;o~r of Ili~u t l ~ t  h?th the reruaiiider or rever- 
sio~i in fkc siinplck, or f i ~  t:~il." 'L'lie coilrcrsion of land fronl one 
spccsic:: to : I I I O ~ ~ I ~ T  is w:~,~tc  in Ihgln~itl  ; :IS to turu amble land into 
11:i::tnw or ~ncxtlon., or uie:~tlon- ioto aml~le, or arable into wood- 
Inntl, :~rtl:ill ot' tlicni \v:~stc. Tbid., 282. 1 1 1  this State the quee- 
tion of' \v:lstr t l c p c ~ ~ l s  n p o ~ ~  thc f k t  wllether the ilijur>- to the 
I : I I I ~  ~vorl;.~ a p(wi1:11i(wt or prescnt injury to the frccliold. 
S ~ ~ r r l y  tlirii, tlic tunling out ar:~lde land, not into n-oodlanil, 11ut 
to t110 use:: of :I Iiiglrw:~y to be trmipletl lipon nud cut nl) by tlie 
ftwt of Iior,ws ant1 tlicl \vliccl,- of' vt41ic.les would be w s t e  niucli 
marc rwions ant1 ii!jr~riow to tlic freehold tlia~i turning it illto 
\vootlh~~d or to :I ( l i f h w t  spwies of h s h ~ l d r y .  I f  Rtui~g:-~rlier 
~voultl 1)c li:il)lc to i u ~  w t i w  tiw : u ~  i~;iury :is t h t  co~iiplai~~ecl 
of, 11c cwt:linly I1:ltl no rii,rlit to give pcwuission to another to do 
tlic :lc2t, :ind one who cwnl~nits n l i  i l lcp~l  nct can never jr~stify 
l r  I I i w  I I l o  I :  I i t  to i t  it. The per- 
~nisqion tlltw, gi'i\.iw 1)y I h ~ n i p ~ r ~ i e r  to the defendant could not 
:~v:~il hi111 :I.< :I (li>fb~i(~i> to the :wtioli. 

I h t  the clcfb~id:~nt contc~icls t h t  tlie plaintiff had no title to 
tlic land, ant1 insisted tlicrt. ~v:w error in tlie instractions given 
by His Honor to the j r~ry i l l  the second, third and fc~urtll i~lstruc- 
tions. 

-4s to the second i~letrwtion, it is held that thirty years pos- 
session of' la id  will presrune ;I grant from the State, although no 
privity can be traced between the successive occupants. Fifzmn- 
dolph v. Norman, S. C. Term Rep., (127) 5G4; Slimpso)t V. 
Hyatt, 1 Jouex bl7 .  Hut eve11 if there was error in the iustruc- 
tion, it could not have nlisled the jury, for the third instruction 
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was clearly right, a i d  laid down the principle which governs the 
case, to-wit, that the defendant, having procured a license from 
the lessee, Bumgarner, to euter the land, he could 11ot deny the 
title of the plaintiff, for the title and possession of the tenant is 
the title and possession of the landlord. 

Even if the instruction n a y  erroneous in its application to the 
fiicts of the cabe, it is iiot ground for :I new trial, when the court 
call;; the ntientio~~ of the jury to the t?~~itet ' I~I qw~tiotz 013 w!iic.li 
they nre to pass. Lczt.is v. Slonn, 68 N. C. 357. 

There is no principle better settled thaii that n tenant rannot 
clispnte the title of hi. Inntllorcl, and it is n1.o we11 iettletl that 
the doctrine of' e>topyc.l, :I- npplical~lc to tcn:llit*, prevail. against 
olit1 wlio enter. or tnkeh po-se.;+~i ui~tler :I lucre liecw-c. B i p -  
7010 otz EcstoppeI, p g e  42.7. Iii john so^ v. Zrr?ltup, :3 -\. & E:., 
188, it was held that where a "leww of n plai~ltiff' being, in poz- 
-e~-ion of :I  how^ ant1 prcnii-e., defc.nd:int :~ikotl Ic:~vc to get 
vegetable, in the p~rt lcn,  uutl hnving obt:linctl thc lie\- f i ~ r  that 
purpo~e, frantlnlently took posscAon of' the hori.;~ ant1 -txt 11p 
claim of' title ; Held, that hnviag cntercd by lwvc of' thc. party 
in pwbc4on, ~ I C  c~n11d not dcf'c~i(l :III (:je(tttnc~~t, but V:I. I)o~~lld 
to deliver np the preuli-es Iwf;)rc .lie proccctlctl to t ~ ) ~ ~ t c . t  thc 
title-n illere liccnw- lwing in thi- rt\-pcvt on tllc .anlc fiwtiug 
as n teu:uit." The .:111lc tloc.trinc is ni:~int:rinc(l in thii  St:~tc in 
IVhifaX.e?* v. C?czwfhot.rrc, 8 Dcv., :H!), ;ind to tl~(h i : 1 1 1 1 ~  (&+ :)re 
CA'ytm v. Grtiys, 20 N. H., 114; lI7fso7t v. Xot/,y, 5:) K. Y., 120;  
Tlte Hctndton ant? I?ossril/c Hytli~crdic C'o. \ . 7'1t~ ('itrci)t~trfi, 
Hnn~il toi~ r o d  Druyton R. R. C'o., 2)) Ohio St:~tc, :Ill .  

The drfeiitlnnt i+ c-topper1 :I. l ic~nscr of I l r i l n p r ~ ~ c r  to tlel~y 
his title, and I h ~ n i g a r n t ~  as tc~in~i t  of the plnintitl; i- e-toplwtl to 

deny hi9 title, e , p ,  th t  tlcf'cntlant iz  cstoppctl to tlcny the titlcl of 
the plaintiff: So there was no error in the tliirtl in-trrirtiol~. 

less to tli,mws it or take further notic(: of it. 
There is no error. 'rhe jatlgnlent of' the Snpcrior Court is 

affirmed. 
No error. Affirmed. 
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J. R. TRULL et a h ,  v. POLLY RICE et als 

1. I t  is a well settled rule of practice in this State, that in jndicial sales, the bid- 
dings will be opened and a re-sale ordered, if before the sale is confirmed, an 
advance of ten per cent. is offered. After confirmation the biddings will not 
be re-opened, except in case of fraud or unfairness, or some other adequate 
cause. 

2. Where, howelel., the Judge below, in the exercise of his discretion refuses to 
open the biddiuqs on an advance of ten per cent, before the sale 1s confirmed, 
the Supreme Court will uot direct him to  do so. 

3. I n  an application to set aside a sale and re-open the biddinqs, the Supreme 
Court will not look into conflictinq affidavits, but are roverned by the facts as 
found by the Judge. 

(Attorney Ctemmzl r, &ounoke ~Vaz'igatim Co,, 88 N. C.,  4OS : P~itchurt l  V .  Askeu, 80 
N. C., 86 ; Bost, a - p a ~ t e ,  3 Jones' Eq., 482 ; Blwe v. Blue,  79 N. C., (8 ; Wood  v. 
Parker, 83 N. G . ,  379: llliller v. E ~ F Z O Y ,  82 N. C., 1 W :  ii'inamons v. Pksr~ae, ti1 N. 
C., 86 ; Louinier v. Warct,, 70 S. C., 18 i  : 7 i f i ~ ' w s i t u  v. Lirssifcr. 83 N. C:.. 88, 
cited and approved). 

SMITH, C". J .  Thc petition for partition and i:~lc of thc tmct 
of land described thcrein, in order to :m a 4 g n m c n t  to thc 
co-tenants in scvcmlty of their rcspcc'tivc sli:~rcs, \\:I. f i l d  OII  the 
2d (lay of IIarch, 1877, in the Superior C'ourt of l h ~ ~ ~ c o n ~ b c ,  
before the clerk, and after amentlnwnt.; introtlucing otllcr inter- 
ested partiei in the action, W:LS prow-utul  to a final j r~ t lg tnc~~t  for 
actual partition withor~t n d e ,  in K\'ovcn~l)cr, 1880. 'I'hc I:ml 
i:, eitinlatecl to contai~i one Illlntlrctl and fifiy :Icrc+, whcrvof' tllct 



FEBRUARY TERM,  1885. 573 

petitioners James R.  Trull, Emma, Charles M., and Julia McAfee, 
and the defendant Polly Rice are entitled to one undivided seventh 
part each, and the other defendants, seven in number, are 
entitled to the remaining one-seventh, the whole being subject 
to the dower of Jane McAfee, which has been allotted and 
assigned to her. Upon an appeal to the Judge, so much of the 
order as directs an actual division and refuses a sale was reversed, 
and on an appeal to this court that ruling was sustained. Trull 
v. Rice, 85 N. C., 327. 

On February 17th, 1882, an order for the sale of the premises 
was entered by the clerk, and at  the sale the plaintiff Trull, 
purchased at  the price of one hundred and fifty dollars. 

The sale was set aside upon an offer of one of the defend- 
ants' counsel to double the bid. The land was again exposed to 
sale when Jane RlcAfee, the tenant in dower, became the pur- 
chaser at  the price of twenty-five dollars of so much as was cov- 
ered by the dower, and the defendant J. C. McAfee of the residue, 
unencun~hered, for three hundred and five dollars. Thereupon 
one B. R. Trull, assuming to act for his brother, the plaintiff J. 
R. Trull, proposed to increase the bids, the one to forty dollars 
and the other to three hundred and fifty dollars, and concurreut 
motions were submitted by defendants' counsel to confirm, and 
by plaintiffs' counsel to vacate the sale. 

The other co-tenants are content and do not desire the sale to 
be disturbed. The motion to set it aside is made at the sole 
instance of the plaintiff Trull. The coninlissioner's report is 
found in the transcript, and it appears therefrom that he recom- 
niendc that the sale be confirn~ed. Several affidavits were read 
before the clerk, one from the said B. R. Trull, and several from 
other persons on behalf of the defendants, in reference to the 
sale of the pronerty, the first representing it to be worth, the 
reversionary estate, seventy-five dollars, and the residue four 
hundred dollars, while the others regard the sale to have been 
made at  the full value, some of the witnesses being entirely dis- 
interested. Upon the hearing the sale mas confirmed, and on 
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appeal to the Judge, he affirmed the ruling of the Clerk, declar- 
ing, upon an examination of the testimony, that, "it appeared 
that the offer to increase the bids Tas made by the plaintiff for 
the purpose of obtaining a n  zcnfair advantage of the othel. par-  
ties." 

From this judgment the plaintiff Trull appeals, aud asks us 
to review a d  reverse the order of confirmation, and direct 
another sale to be made by the comnlissioner. This is the ouly 
matter presented in the record. 

It is a well-settled rule of practiee ill this State, which 11:1* 
long prevailed, to regard an offer of ail advanced bid of not less 
than ten per cent. on the sum reported upon a sale by a corninis- 
siouer acting uuder an order of the Court, as a sufficient reason 
for refusing to confirm the sale, and directiug a re-sale of the 
property, while after confirmation, the biddings will iiot be 
re-opened, except in case of fraud or twfdimess or other adequate 
cause shown for reversing the order. Attorney Geneid Y. 
Roanoke hTav. Cb., 86 N. C., 408. But me hare been referred 
to no rases in which, upou the mere groul~d of a p r o p o d  to 
increase the bid, aud n ithout regard to surrouuding circnni- 
stances, this Court has undertaken, in the exercise of' an appel- 
late jurisdiction iu matters of law, to compel the Jntlge in the 
Superior Court to refuse the proposal of the reported bidder 311d 
to direct a re-sale of the property. 

The court to whose souud discretion the question of aKirn:illg 
is addressed, is reluctant to set aside a sale made uuder its author- 
ity and by its own appointee, and, in tile language of Dillard, 
J., "is caref~d not to do so, unless there be some special circnm- 
stauces, such as unfaimeqs iu the coudurt of the sale, want of 
proper notice of the time and place of <ale, fiaud i11 the pur- 
chaser and palpable ilzaclequncy of p ice ,  aud similar grounds." 
Pritchnrd r. Askew, 80 N. C., 86. 

This is said in a case nhere the sale was under a decree in thi* 
Court, and where its relations to the came mere the wile as thow 
in the courts below. Examining the cases cited, uoue will be 
found to contraveue the geueral rule of judicial actiou ulentioned. 
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I n  Bost, m-parte, 3 Jones Eq., 482, a cause in the former 
court of equity, the evidence was examined and the facts deduced. 
The appeal was from an order setting aside a sale arid the ruling 
was sustained. 

I n  Blue v. Blue, 79 S. C., 69, the sale was set aside for irreg- 
ularity and other intrinsic defects, and not for an advanced bid. 

I n  Pritchard r. Askew, .supra, and Wood r. Parker, 63  N. 
C., 379, the sales were under judgments in this Court and were 
under its control. 

I n  ,WZZer v. F~ezor, 82 N. C., 192, the purchaser of a slave, 
who was emancipated before title made, was released from his 
obligation to pay the purchase money, and only required to 
account for the hire received. 

I n  Atforney General v. Roanokr L7C7Ca2;igations Co., supra, the 
sale was set aside upon the proposal to pay the increaied price, 
and this order was sustained on the appeal. 

I n  Ximrnom r. Ehseue, 81 N. C., 86, an erroneous ruling in 
regard to a matter of law, was corrected ou appeal, and there 
being no other exceptions, the report was confirmed. 

111 thib case, as in Lovinier. v. Pearce, 70 N. C., 167, while 
the neceqsity of finding the facts in the court below is recognized 
and declared, this court did look into the affidavits to see n hat 
facts are not in controversy and acsunle them to be intended to 
be presented, and proceeded to judgment upon them. 

In the latter case, Mr. Justice Reade qaps, " I t  is true, His  
Honor does not malie out a, q a r a t e  statement of the facts, as 
uiually it is best, and af in cases where the facti are complicated 
or the ie.timony contradictory, it is necesscwg for him to do, yet 
the factti do distinctly appear," &kc. 

I n  the former it is remarked where the evideace and not the 
facts mai sent up, "ordinarily we should feel constrained to 
remand the cause for the findings of fact, or affirm the judg- 
ment because no error is apparent. * * * But as the state- 
ments made 011 the affidavits do not conflict, except, perhaps, in 
estimates, we may aqcunle them to contain the admitted facts on 
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which the rulings in the court below were based," &c. 1Jniue~- 
.sify v. Lmsiter, 83 N. C., 38. 

I f  me were at  liberty to look into the affidavits, while the 
appellants differ in their estinlates of the value of the property, 
all but the plaintiff's brother deeming the sale to have been at  a 
full and fair price, there are no facts stated which impeached in 
any manner the integrity and fairness of the d e  in its coliduct 
by the commissio~ier, or combination among bidders. The clerk, 
upon a fill1 hearing, affirmed the sale-his ruling was concurred 
in by the judge, and if we had the power to correct it, no suffi- 
cient reason is assigned for our doing so, in opposition to the 
miqhes of the owners of six-sevenths of the estate, at the instance 
of a single dissatisfied tenant. Bnt the confirniation or vacation 
of the sale rests in the sound di-cretion of the conrt below, and 
we recognize no inexorable principle of law which requires a 
vacation of a sale upon the gro~uld of an offer of a larger price 
merely, in disregard of all considerations which prompt the 
acceptance of the bid. 

There is 110 error. This will be certified. 
No error. lMirmed. 

SPESCE B ROSS v. J. M. TAPSCOTT. 

Appeal-Transcript of the Record. 

1. In  order for the Supreme Court to acquire jurisdiction, it must appear in the 
transcript of the record that an action was instituted, that proceedinp were 
had and a judgment rendered from which an appeal could he taken, and that 
an appeal was taken from such judgment. 

2. Where the transcript of the record sent to  the Supreme Court is imperfect, the 
appeal will not be dismissed, but the papers will be remanded, in order that a 
proper transcript may be sent up. 

(Bnie v. Sinzmons, 90 N. C., 9 ; ;Moore v. Vktzderburg, Ibid., 10, cited and approved). 
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SPENCE b Ross 8. TAPSCOTT. 

MOTION by the defendant to dismiss an appeal, heard at  Feb- 
ruary Term, 1885, of the Supreme Court. 

Mssrs.  Scott & Caldwell and E. C: dmith, for the plaintiff&. 
ll.lessrs. Graham & Ru&, for the defendant. 

~ ~ E R R I M O N ,  J. That which purports to be the transcript of 
the record of an appeal in this case is so defictive, that we can- 
not treat it as bringing the appeal, which it seems waf taken in 
an action in the Superior Court of the county of Alamance, into 
thi, court. The papers sent up are fragmentary and c.onfuuiec1. 
It doe* not appear, except by vague inference, that a court wai 
held at the time and place prescribed br law, and that the Judge 
named presided. 

Nor does it appear that any action mas begun in the court. I t  
seems that an action was begun before a justice of the peace at 
some time not specified, but it doe2 not appear that he gave any 
judgment, or that any appeal mas taken from any judgment by him 
to the Srrperior Court; nor doe* it appear that the latter court got 
any juri-diction of the matter, that seemi to have been before it in 
a very &*orderly shape. I t  is iaid that there was a trial of' 
istucs by a jury in the Superior Court, but no record of' ~ u c h  
trial appears, nor does it appear in the record proprr that any 
appeal was taken to this court. I t  appear, that a judgnent was 
given, hut on what account allowed, or in what connection, we 
cannot see. A cafe upon appeal is sent up, but this is not d- 
ficient to give the court jurisdiction. 

An appeal must be constituted and brought into thi. court 
according to law. I t  is governed by rules of procedure, and their 
essential requirements must be observed. Otherwi~e regular 
authority cannot prevail. Ordinarily, it r u u ~ t  appear in the 
record, with reasonable certainty, that an action or proceeding 
was inftituted in or brought into court, from mhich an appeal lay ; 
that proceedings were had, and a judgment or order given, from 
which an appeal lay, and that an appeal svai taken from such judg- 

3 7 



578 I N  THE SUPREME COURT. 

inent or order to this court, in order to give it jurisdiction. 
This is essential to the establishn~ent of appellate relation 
between the court from whose judgment the appeal was taken 
and this court. Procedure is essential to jurisdiction, as well as to 
the application of principle in courts of justice, and it cannot be 
dispenied with. I t  is dangerous to ignore or disregard it. Onr 
daily experience and observation afford ample evidence of an 
incautious disposition on the parts of courts and gentlemen 
engaged in the practice of the law, to dispense with essential forms 
and methods of procedure. I n  our judgment, this is greatly to 
be deplored. I t  is not only discreditable to the administration 
of public justice, but it leads eventually to confusion and wrong, 
and leaves the rights and estates of many people in a more or 
leas pt;rilou~ condition. 

A nlotion is made to dismiss the appeal in the case before us. 
The appeal is not here, and we cannot entertain the motion. But 
with a view to the ends of justice, we will remand the papers 
sent up, so that proper steps may be taken to perfect the record 
and put the caGe in a shape to be heard and determined intelli- 
gently. Ruie v. Simmons, 90 N. C., 9 ; Moore v. Valzderburg, 
Ibid., 10. 

Let an order he drawn renlanding the papers on the files of 
the court. 

Remanded. 

ASHEVILLE DIVISION No. 15, SONS O F  TEMPERANCE, et als. v. ASTON. 

(70rporation-Fojlfeitur~ of Charter-Deed-Ejectment. 

I .  A deed from an individual t o  a corporation will he good and pass the title to 
the land, if it clearly appears from the deed itself what corporation was 
intended, although a mistake or omission in the corporate name may have 
occurred, and this rule is not changed by the fact that at the time of execut- 
ing the deed, the grantor was ignorant that the grantee was a body corporate. 
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2. If lands are conveyed to  a corporat,ion aggreqate, i t  will, from the ~u t tu r r  of 
such corporations, be understood as a fee withonl any worilrj of lirnitat,ion. 

3. Although the  existence of a corporation l ~ e  limited to  :I certain uu tn tm of 
years, get  it is capable of holdillg cstatm iu f w .  

4. A corporation, chartered for  the  purpose of l~ro~uot i r rg  tenlperanc.e, does mot, 
forfeit real cstate which it has purchased, bccnusc it  ce:~ncs t,o 11ursue t11v 
objects for which it  wn6 incorporatcd. 

5.  A corporation cannot endure longer than thc  time ] ~ r c w ~ i l ~ t : ~ l  by  it,^ dlarter,  
and no jutlicial proceedings arc neressary to dcclnrc :L f ~ ~ r f c i t u r o  for snc.11 a 
cause, but  for  any other cause of forfeiture a tlircct ~ ~ r t r c ~ w l i r ~ g  r~mirt be insti- 
tu ted by the  sovereign to  enforce thc  forfeiture, :md it, vnnuot he talicn 
advantage of in any collateral proceedin$. 

6. A receiver, appointed under the  act (The Code, scc. GO), to  wi1111 u p  th~::~fT;tirs 
of corporations, can proceed t o  collect in the asscfs, and to ]~rosc:cute aud 
defend suits, after thc corporation has ceasctl to  exist by the t:xl~irat,ion of its 
charter. 

7. The second story in a house, when held wt~aratuly, I I I : L ~  he rccovcred iu au 
action of ejectment. 

CIVIL a c ~ ~ r o s ,  heard before Hhipp, Judge, ant1 a ,jury, at Fall 
Term, 1884, of Rr;sco;\rm Superior Court. 

This action, commenced on March Srtl, 1881, is to establish 
title to and recover po*\e.;sion of the third or nppcr story of' a 
large brick building, erected by Mont. Patton, on Main street, 
south of the public quare,  in the town of Asheville, with the 
means of access thereto, in the occupation of and claimed by the 
defendant under a deed from said I'atton of later date than that 
executed by him to the plaintiff. 

Only one issue was submitted to the jury, viz: 
What was the annual value of the rents and profits of the 

property sued for, since the defendant has been in possession? 
As to the other facts, a jury trial was waived by consent of the 

parties, and they were tried by the Court, whereupon the Court 
found the following facts : 
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About the year 1848 there was a temperance organization i11 
the town of Asheville known as "Asheville Division, NO. 15." 
This organization continued until in January, 1851, when the 
Legislature of North Carolina passed an act incorporating " Ashe- 
ville Di~is ion,  NO. 15, of the Sons of Temperance." This act 
was ratified January 28th) 1851. That the said Asheville 
Division, KO. 15, organized under the act of 1851, and was act- 
ing under silch charter, when on the 24sh day of February, 1854, 
ill. Patton executed and delivered to it hi9 deed of that date for 
the property sued for. The deed described the-vendee as "Ashe- 
ville Division, NO. 15." At  the time he executed it, the vendor, 
while he knew there was a temperance organization in Asheville 
called " A s h e ~ d l e  Division, No. 16," did not know that the 
organization had been incorporated, and did not know that it had 
any other name than " Asheville Division, KO. 1 3  " ; that there 
was no other "Asheville Division, Ko. 15," or other temptrance 
organization than the plaintiff corporation in Asheville at that 
time, and inmediately after the execution of the deed the said 
corporation went into possessioll of the property and continued to 
occupy it until the year 1866 or 1867; that on the 21st day of 
January, 1863, said Patton conveyed to the defendant, E. J. 
Aston, the lot in the town of Asheville, upon which the build- 
ing stood, the third story of vhich i~ sued for in this action. 
The deed was in the usual form of bargain and sale in fee, and 
contained an exception in the follon-ing words: "Except the 
upper story of the Temperance Hall  building, which has been 
conveyed to the Sons of Temperance in the town of Asheville." 

On the ..... day of ...... .. .. , 1882, the interest of Mont. Pat- 
ton in the premises was sold by the sheriff of Bunconibe county 
under an execution on a judgment against him (rendered long 
after the date of the conveyance above referred to), and one AI. 
E. Parker became the purchaser and received a sheriff's deed 
therefore, and was permitted to become a party plaintiff in this 
&on, and filed a complaint clainling title to the same property 
bued for in this action. 
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ASHETILLE DIVISION So. 15 u. ASTON. 

At Fall  Term, 1883, of the Superior Court of Buncombe 
county, in an action instituted by 5. RI. Israel, one of the orig- 
inal members of said Asheville Division, S o .  15, Sons of Tem- 
perauce, against A. T. Suinmey and others, some of nhom were 
original members of said corporation, A. T.  Sumnley n-as duly 
appointed receiver of the effects of said corporation, with power 
of prosecuting and defending all zuits then pending, or which 
might become necessary for the precerration of thc cffccts of .aid 
corporation, and to wind up its business. Bp the terms of the 
decree the power of the receiver was extended for three yearh 
from the date thereof. 

About the year 1867 the plaintiff corporation ceased to hold 
its usual meetings, and its regular electioll of officers, and had 110 
further meeting or election until about a month previous to the 
commencement of this action, when about eleven of its member,+ 
(seven constituted a quorum by i ~ s  by-lams) met and elected offi- 
cers, but did uothing more. 

About the time said corporation ceased to hold it< meeting. and 
elect its officers a3 above found, a new teinperar~ce organization 
under the name of the " Friends of Temperance," \\a. orgallizecl 
in Asheville and continued in exiitence for +ome time. 

That a Masonic Lodge used the room or hall mentioned, a+ 
the tenant of the pIaintiff corporation, until about the pear 1874. 

That shortly before the commencement of this action, one J .  
N. Israel, one of the original members of the corporation, and 
claiming to act for it, took yocce4on of the hall and was after- 
wards ousted by the defendant. 

The plaintiff objected to the introduction of all evidence tend- 
ing to prove that the corporation has forfeited itz franchizes or 
corporate rights by non-user or mis-user, but insizted that even 
if the facts were sufficient to warrant a judgment of di.solution, 
the existence of the corporation could not he impeached in this 
proceeding, and could only be inquired into by a proper proceed- 
ing il~stituted by the State for that purpose. 

The defendant insistecl- 
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1. That the deed from Patton to ('Asheville Division, No. 15," 
was not a conveyance to the "Asherille Division, No. 15, of the 
Sons of Temperauce." 

2. That if it were, that corporation expired on the 28th day 
of January, 1881, prior to the conmencement of this action. 

3. That if it did not, its charter rights had been lost by non- 
user. 

4. That the deed from Patton to "Asheville Division, No. 15," 
conveyed but a life estate, ancl that upon the dissolution of the 
corporation for any cause, the property reverted to the defendant 
Aston, and that even if the said deed conveyed a fee simple, 
still npon the dissolution of the corporation, without having 
made a conveyauce of the property and leaving no succesor, it 
reverted to Aston. 

5. Upon all the testimony of the case, ueither of the plaintiffs 
were entitled to recover anything in this action of the defeudant 
Aston, but that he was the owner in fee of the property and 
entitled to the possession of the same. 

Upon the foregoing statement of facts, His Honor gare judg- 
ment for the plaintifk, the "Asheville Division No. 15, of the 
Sons of Temperance," and A. T. Summey,'receiver, made a party 
plaintiff at this term of court. 

The defendaut Aston appealed to the Supreme Court. 

Messrs. Theo. F. Davidaon and Batchelor & Devereux, for the 
plaintiff corporation. 

Mr. Jas. H. Merrimon, for the defendant. 

SMITH, C. J. (after stating the facts as above). The appel- 
lant's exceptions grow out of the following asserted propositions : 

1. The misdescription of the corporate name of the plaintiff 
in the deed of Patton renders it inoperative as a conveyance of 
his title. 

2. I f  effktual for any purpose, it passes only an estate for 
thirty years, the life of the corporate existence, unless meanwhile 
disposed of. 
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3. The estate having been acquired and held under the pro- 
visions of the charter, for the special and limited use in the pro- 
motion of temperance, could not be retained for another and dif- 
ferent purpose. 

4. The corporatiou was volrintarily dissolved in 186'7, mhen 
it failed to hold meetings, auci by elections perpetuate the officers 
incorporated and to exercise the conferred franchises. And if 
not, then, 

5. The corporate life terminated either in 1881, thirty years 
after the passage of the act, or in 1584, thirty years after 
organizing under it. 

These propositions maintained in the carefully prepared brief 
of the counsel of the appellant, we propose to successively 
examine. 

(1) The misnomer. 
There had been formed in 1848, and existed mhen the charter 

was granted, an association in the town, known as "Asheville 
Division, No. 15," with its proper officers, who were iucorporated 
by the name of "Asheville Division, Xo. 15, of the Sons of 
Temperance," the only difference being in the superadded words 
"of the Sons of Temperance." 

I t  is very manifest that the latter was intended to take under 
the deed, and is sufficiently identified by name. There is no 
false description, and even this may be sometimes corrected, but 
an omission only of a part of the corporate name, not producing 
any uncertainty as to the party meant. 

A grant of land from an individual to a bod? corporate will 
be good, "if it can be clearly discovered from the terms of it, 
what corporate body is intended, though an omiwiou or m i d ; e  
in the corporate name may have h e n  made." Grant on Corpo- 
rations, 51. 
(' The name of a corporation frequently consids of several words 

and an omission or alteration of several of them is uot material." 
Angel1 & Ames on Corporations, see. 99. 

A misnomer does not vitiate, provided the ideutity of the cor- 
poration with that intended by the parties is apparent. Ibid., 
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sees. 185, 234; Xorawetz on P.liz.de Coyorations, 181. To the 
same effect are our own adjudicationi. Deaf and Dumb Aw%ufe, 
v. Xrzoood, Busb. Eq., 65 ; Ryan v. Xwtin,  91  K. C., 464. 

I n  the latter case Merrimon, Judge, speaking for the court, 
uses this language: " I f  the name iq  expressed in the writtei 
instrument so that the real name can be aicertained, it is ~~16- 

cient. * * * h n~isnomer of a corporation has the same legal 
effect as the misnon~er of an individual." 

The result is not aff'ected by the grantor's want of knowledge 
that the roluntary a-sociation had become merged in the corpo- 
ration, for the deed < h o w  an intent to convey the roorn to an 
organic body, and the corporate name meets this requirenlent, 
without reference to the information possessed by the grantor. 
H e  coi~veys to "dqheville Disviqiou, Ko. 15," then an orgailized 
corporate bod-, and n l ~ o  is meant i\ denlonetrated in the deed 
itself: 

(2) The estate conveyed. 
This was clearly an edate of inheritance, if the grantor had 

such to convey. The ab~ence of the word "successors," follow- 
ing the ~ l a n ~ e  of the corporation aggregate, doe, not in any wiqe 
abridge or limit, and wah unneceqqary. In  strictness, vhile a 
corporation sole hay snccebzors, a corporation aggregate ha. none, 
for it continues to exiqt, one ancl the qilnle, as the river retain. its 
identity, while the currents of water that form it are continually 
flowing in and passing out. There is a succession among the 
conqtituent n~einbers, hut none in the corporation itself. Angel1 
& Ames on Corporatio?zs, sec. 172. The corporation will cease 
to exist, as such, at the expiration of its prescribed limit of life, 
and it may sooner by a forfeiture of its privilege$ enforced by 
the State, as the life of an individual must terminate in the un- 
certain future, but each is capable of taking an &state beyond this 
dnration, when the operative words of the conveyance are suffi- 
cient to pass it. 

('A grant in fee to a corporation created for a term of years," 
we qilote from the same author, "will not be construed to convey 



the property for the term of years only." Anyel7 & Ames on 

Cor.porations, scc. 193; State v. Rives ,  5 Ired., 297-305-309. 
(3) The trusts npon which the land is held. 
The corporation continued to hold itq meeting5 and elect its 

officers until 1867, a h w t  n hich time a new temperance aisocia- 
tion w n i  formed, a ~ i d  tl~cwnfter the room wa+ used by a lnaioliic 
lodge, as tenant of the plaintiff, until the year 1874 Shortly be- 
fore the institution of' this suit, one of the original corporarors, 
acting on its behalf; resumed posses4oii and was afternards 
espelled by the defendant. These fact9 do not wstain the prop- 
osition that the trusts had become extinct and the legal estate 
divested out of the owner. That estate remained in the corpo- 
ration, and the trusts, if of the nature suggested, capable of heiug 
enforced by those interested, or on behalf of the State. 

(4 and 5 )  These map bc considered together as involving the 
q~icstion of the time of termination of the corporate life. 

I t  is unque~tionably true that a corporation whose term of' 
csistence is fixed and limited in the act which creates it, cannot 
endure beyond the prescribed time,  inl less by the same 
authority, or continued for the purpo+e of a d j u h n p  and closing 
its husinesh, a d  no judicial pmceedings are required to that end. 
The expiration of the time ends thc life given to the artificial 
body, as death terminateq the life of the natnral person. 

But an earlier determinatioi~ of corporate esi~tence, for fraud 
practiced in procuring the creative act, for an abuse of powers 
and franchises conferred, for usr~rpatioli of others not granted, or 
for non-nse of sncli nq map be posseqeetl, must he enforced, in the 
mnle of the State, by proceedings directed by law, as contained 
in C. C. P., ch. 11, secs. 362 and following, or at the instance of 
a creditor of an insolvent corporation under see. 22, ch. 26, Brrt. 
Rev., transferred with some modification to section 694 of The 
Code. 

A cause of forfeiture cannot be taken advantage of collaterally 
or otherwise than bp a direct p r m d i n g  for that purpose, so that 
the corporation map be heard in answer. 
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'(The governmeut creating the corporation can alone institute 
such a proceeding, since it may waive a broken coudition of a 
compact made with it, as well as an individual." Angel1 &. 
Ames on Corporations, sec. 777. 

'( The sovereign alone," remarks Daniel, Judge, in E liz. City 
Acrcd. u. Lindsey, 6 Ired., 476, " has a right to complain, for if 
it iy an usurpation, it is upon the rights of the sovereign, and his 
acquieseeuce is evidence that all things have been rightf~dlp per- 
formed. Atto. General v. Railroad, Ibid., 4%. 

We do not advert to other methods by ~ ~ h i c h  a corporate body 
may beconle extinct, qwh as the death of its members and its 
supervening disability to exerciqe its corporate functions, as not 
pertinent to aup inquiries presented in the appeal. 

Nor is it very important to deteruliue whether in counting the 
lapse of time, yon begin at the date of the enactment, or of the 
birth of the organic body under it, or whether the term of the 
corporate existence expired in 1881 or in 1881, siuce one general 
statute, in force at each of those dates, continues the body corpo- 
rate for three pears longer, "for the purpose of prosecuting aud 
defending snits by or aga in~t  them," and duriug this interval 
receivers map be appointed whose power9 may be continued as 
long as the .Judge map fiud it necessary for the settlement of 
their affairs. Rev. Code, ch. 26, $86 aud 6 : Code, $5667 and 668. 

The act of 1872-'73 provides in expresq terms, that when 
srich corporation as is thereiu referred to, shall expire or be dis- 
solved, or its corporate rights and privilege shall have ceased, all 
its iuorb and property and debts due it shall be subject to the 
payment of debts due by it, and then to be distributed amoug 
the nle~nbers according to their respective interests, and such cor- 
poration may sne aud be sued as before, for the purpose of, &c. 
Rat. Rev., ch. 26, $48. 

The same recognition of subsisting corporate indebtedness and 
the same imposed obligation on the receiver to appropriate funds 
to their payment, and distribute any excese alllong the stock- 
holders or members of the corporation, are found in The a d e ,  
5670. 
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The operation and effect of this legislation in securing a just 
and proper administration of the effects and estate of a defunct 
corporation through an agency appointed by .the court, and 
whose functions are analagous to those of an administrator upon 
the estate of a natural person deceased, have been so fully dis- 
cussed in VonGlahn v. DeRmwt, 81 N. c., 467, that we for- 
bear to pursue this branch of the subject further. 

I n  aid of the present action, a proceeding was begun in Octo- 
ber, 1883, before the thirty years a d  those added had expired, 
from whichever time the connt may begin, for the appointment 
of a receiver, and upon its being made in December following, 
with full powers under the law, the appointee, A. T. Summey, 
was admitted at  Fall  Term, 1884, as a co-plaintiff to prosecute 
the action. Even if the corporation no longer existed, this 
reciver or trustee, as he is indifferently designated in the statute 
(Code, $668)) can maintain and proceed with the suit to recover 
the property. 

The conveyance of the building by Patton to the defendant in 
January, 1863, is not only some nine years posterior to that 
made to the corporation, but it expressly excepts from its opcm- 
tion " the upper story of the Temperance Hall  Rnilding, which 
has been comeyed fo the Sons of Temperance in the town of' 
Asheville." Here the corporation is designated by the descrip- 
tive words omitted iu the deed, which point orit beyond all 
doubt, the party to whom he then intended to n~alte the convey- 
ance. Moreover, this reservation shows that ncl title ha< ve+d 
in the defendant to the property claimed in the snit. 

That a house, and even a chamber in the house, resting upon 
the soil but held separately from it may be recovered in a11 action 
of ejectment is decided in Gilliam v. Bird, 8 Ired., 280. 

I u  every aspect of the case then, we C O I I C U ~  in the ruling of' 
His  Honor, that the defendant has no title to the property, and 
the plaintiffs, who have, are entitled to rccover po,wssion. 

W e  have been much aided by the researches of' counsel. 
The judgment is affirmed. 
Ko error. Affirmed. 
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ASHEVILLE DIVISION, NUMBER 15, SONS OF TEMPERANCE et als. v. 
ASTOS. 

A claimant to land in d i ~ p u t e  between other partie8 to  a suit, who is not connected 
with any interest in  that  coutrover6y, but c l a i m  by a title different from that 
of both claimants in the  suit, cannot iutervene and become a party. A party 
may intervene when he has an interest in the controversy, but  not when he has 
a n  interest in the  thing which is the  ~ u b j e c t  of the cou t ro re r6~ .  

(Keathly v. Bramh ,  84 N. C.,  202; Wade v. Sa~arcdera, 70 N .  C., 277, cited and 
approved). 

This was the interpleaders' appeal in the fbregoing action. 
Two years after that ,suit was begun and the pleading? put ill, 

application was made to the Court by H. M. Parker and his wife 
M. E. Parker, to be alloned to interplead in the cauze and irt  L I ~  

a superior and independent title to the property i11 the latter, in 
opposition to the claims of t~oth partie, to the action. This, 
with the consent of the plaintiff, they werc permitted to do, a i d  
thereupon they file a complaint against the defendant, alleging 
the feme to be the owner of the locus in quo, the wrongful withhold- 
ing, and they demand po~,5e-sion, with damages for detaining it. 

Besides the facts found by the Court, contained in the record 
of the defendant'< appeal, already determined, facts are found 
explanatory of the claim asserted on behalf of the interpleaderb. 

The judgment against M. Patton, under which his interest in 
the Sons of Temperance Hall was sold, was docketed in the 
Superior Court of Buncombe county in 1874, and executions 
were regularly jzsued thereou until 1882, when, under the last, 
the property was sold, and by the sheriff's deed conveyed to the 
said M. E. Parker. The defel~dant did not controvert these 
facts, bnt admitted that mthaterer interest remained in the judg- 
ment debtor, after the execution of the deed to him in 1863, in 
the property, liable to execution, passed to her. 

Upon the rendition of judgment in favor of the plaintiff the 
interpleaders appealed. 
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ASHEVILLE DIVISION NO. 15 V. ASTON. 

iVes.srs. T h o .  F. Davidson and Batchelor & Devereux, for the 
plaintiff corporation. 

No couusel for the interpleaders. 
3.l. James H. Merrimon, for the defendant. 

SXITH, C. J. (after stating the facts). Our ruling in the 
other appeal, that the title to the room, with facilities of access 
$0 it as described in the deed to the "Asheville Division, No. 
15, of the Sons of Temperance," was in that corporation, and 
that the receiver had a right to recover possession for the pur- 
pose contemplated in his appointment, disposes adversely of the 
present appeal, and a further examination of the subject would 
be superfluous. But we cannot let the occasion pass without 
some comment upon the nlanner in which the new controversy 
between the interpleaders and both the original parties is intro- 
duced in the cause. I t  is warranted neither by the practice nor 
The Code. 

I n  Keccthly v. Branch, 84 N. C., 202, this language is used 
in the opinion: " I t  is very clear that a claimant for land in 
dispute between other parties to a suit, and not connected wifh, 
nor interested in that controversy, nor i ~ ~ u r i o u s l y  afected by its 
resdts, cannot be allowed to intervene and assert his own inde- 
pendent title. This would be in effect to make a double action, 
and introduce new issues foreign to the original subject of con- 
troversy, and not within the scope of either section 61 or 65 of 
The Code." Code, $189. 

''A party may intervene who has an interest in the controversy, 
but not when he "claims an interest in the thing which is the 
subject of controversy." Pearson, C. J., in Wade v. Sande~s,  
70 S. C., 277. The inconveniences of such a practice as was 
here pursued, are numerous and great. Let us suppose a sale 
when the defendant is in possession and is estopped to deny the 
title of either claimants-hour is the cause to proceed in deter- 
mining in which of the contesting claimants, or whether in 
either, the title is vested ? 
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When a person holds a fund to which he has no claim himself 
but which is claimed by others, and he does not know to whom 
he should account, he, under the former equity practice, was 
allowed to file his bill against them to show their respective 
claims, for his own security and protection in delivering the 
property in his possession or paying over the funds in his hands. 
I n  such case he occupies the place of a stake-holder merely, and 
asserts no right in himself; and there is a single controversy and 
that confined to the defendants intet+sese. Xtory Eq. PI., sec. 291. 

We refer to this irregular proceeding that it may not be 
deemed a precedent for the practice. 

There is no error and the judgment is affirmed. 
No error. Affirmed. 

MOORE & FALK v. THE FREEMAN'S NATIONAL BANK et als. 

Agent-Process. 

1. An attorney for a foreign corporation, who has claims to collect for them in 
this State, is not a local agent upon whom process can be fierved. 

2. A local agent of a foreign corporation, upon whom process can be served so as 
to  bring the corporation into court, means an agent residing either perma- 
nently or temporarily in this State for the purpose of his agency, and doe6 not 
include a mere tran~ient  agent. 

( Cunningham v. The Southern h'cpresn Company, 67 N. C., 4.25, cited and approved.) 

CIVIL ACTION, heard before Shipp, Judge, at Fall Term, 1884, 
of BUNCOMBE Superior Court. 

The facts fully appear in the opinion. 
The defendant Bank appealed. 

\ 

Mr. J. H. Mwrimon for the plaintiffs. 
Messrs. Theo. F. Bavidson and McLoud & Noore for the 

defendants. 
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ASHE, J. This was a civil action brought by the plaintif% 
against the defendant, a foreign corporation. The summons was 
returnable to the February Term, 1884, of Buncombe Superior 
Court, before Shipp, Judge. The defendant Nesbitt answered 
the complaint, and the counsel of the defendant corporation en- 
tered a special appearance to deny that the summons had been 

I legally served upon it. The court after hearing the affidavits 
hereafter set forth, adjudged that Frank R. Pi'edbitt, upon whom 
the process had been served, was such an agent as a service may 
be made upon, and that the defendant bank might have until 
the next term to answer. 

The affidavits upon which the court foilnded its adjudications 
were as follows : 

George P. Tenney, being duly sworn, says: "That he is the 
cashier of the Freeman's National Bank, and was such at the 
times hereafter referred to. That he knows, of his own knowl- 
edge, that Frank G. Nesbitt is not now, nor was he ever at any 
time, the agent of the said Freeman's National Bank, to receive 
or collect any moneys for said bank in the State of Korth Caro- 
lina or elsewhere. 

' (That some time during the month of April, the defendant 
bank having certain bills of exchange, drawn by one Geo. T. 
Comins, directed to J. J. Hill  & Co., Asheville, N. C., which 
had been duly accepted by J. J. Hill  & Co., some of which had 
been protested and remained unpaid, the said bank employed the 
firm of Farensworth & Conant, attorneys and counsellors at law, 
of which firm the said Frank G. Nesbitt is a member, to sue 
upon the same. That at the instance of the bank, the said 
Farensworth & Conant sent the said Frank G. Nesbitt to dshe- 
ville, N. ('., to assist the firm of McLoud & Moore in the snit 
against J. J. Hil l  & Co., and if necessary, and thought best by 
McLoud & Moore, to make affidavit, upon which to obtain an 
attachment against the property of J. J. Hill  & Co. That the 
only relations existing between the said bank and the said Frank 
G. Nesbitt, is that of attorney and client, as above mentioned, 
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and this was the only relation existing at that time. That so far 
as the matter of the litigation against J. J. Hill  & Co. was con- 
cerned, the only duty of the said Nesbitt was to render ally legal 
aid he could to Messrs. McLoud & Moore, and, in case it 
should be thought advisable, to make the affidavit as aforesaid. 
That only the firm of McLoud & Moore were to receive the 
nionev from J. J. Hill  & Co., if collected, aud the duties of the 
said Kesbitt were as above stated only." 

Frank G. Xesbitt, being first duly sworn, deposes a d  says : 
"That he is a member of the firm of Farensworth & Conant, 
attorneys and counsellors at  law. Some time during the month 
of March, 1884, the said firm received for eollection, by suit, 
several bills of exchange from the Freeman's National Bank, 
which amounted in the aggregate to several thousand dollars. 
The said drafts or bills of exchange were drawn by one Geo. T. 
Comins, directed to J. J. Hill  & Co., Asheville, and made paya- 
ble to the order of said Freeman's ATational Bank. The defen- 
dant Frank G. Kesbitt, representing his said firm, at  the instance 
of said Freeman's National Bank, came from Boston, Mass., to 
Asheville, N. C., the place of business of the said J. J. Hill  & 
Co., for the purpose of instituting suit upon said drafts, or those 
of them which were due, against the said J. J. Hill  & Co. That 
after his arrival at  Asheville, N. C., he, in his firm's name of 
Farensworth & Conaut, in conjunction with McLoud & Moore, 
attorneys and counsellors at law, who had been employed to 
assist affiant's firm in the prosecution of said suit, brought suit 
in the Superior Court of Buncombe county, for his client, the 
Freeman's Xational Bank, against said J. J. Hil l  & Co. upon 
said bills of exchange. And the affiant having been, by said 
Freeman's National Bank, authorized to make an affidavit in the 
said case, in the event their attorneys, McLoud & Moore and 
affiant, should think best, for the purpose of obtaining an 
attachment against the property of the said J. J. Hi l l  & Co., 
affiant did make an affidavit in said case for the purpose of get- 
ting such attarhment. The affiant swears that he is not in any 
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way connected with said Freeman's National Bank, nor was he 
at any time during his stay in North Carolina, nor at any other 
time, except by the relations of attorney and client, the agent to 
receive or collect any moneys within the State of North Caro- 
lina, for or on behalf of the Freeman's National Bank. Affiant 
further swears that he was not at any time authorized to accept 
service of any process for or on behalf of said bank, and that 
his only duties or relations with the same were such as arose out 
of the employment of his firm as aforesaid." 

The affidavit upon which the attachment issued was as follows : 
" Frank G. Nesbitt, being first duly sworn, says: 
"1. That he is the agent and attorney of the plaintiff, and 

makes this affidavit in its behalf; 
('2. That the defendant is indebted to the plaintiff' in  the sum 

of $802.50, as is evidenced by two drafts, both bearing date July 
30, 1883, each amounting to $400, and due at five and six months 
after date. Both of said drafts were drawn by ow George T. 
Comins, in f'dvor of Edward S. Haywood, cashier of plaintiff 
bank, on J. J. Hill & Co., which firm was alone composed of 
the defendant, as affiant is informed and believes, and were duly 
accepted by the defendant as J. J. Hill & Co. One of the said 
drafts was permitted to go to protest by the defendants, and the 
plaintiff was required to pay the costs thereof, to-wit, $2.50. 
Both of said drafts have been duly presented to the defendants 
and payment thereof demarided of them, but they have neglected, 
and still neglect and refuse, to pay the same. 

'(Copies of said drafts, with the endorsements thereon, are in 
words and figures as follows : 

(( $400. No. . . . . . . 
('Geo. T. Comins, manufacturer of bedsteads, Boston, Mass. 
"Six months after date, July 30, 1883, pay to the order of Ed- 

ward S. Haywood, cashier, four hundred dollars. 
(( (Signed) GEO. T. COMIN~. 

('To J. J. HILL & CO., Asheville, N. C. 
[Accepted. J. J. Hill & Co.] 

38 
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" $400. No. . . . . . . 
(( Geo. T. Comins, manufacturer of bedsteads, Boston, Mass. 
( 'Five months after date, July  30, 1883, pay to the order of 

Edward S. Haywood, cashier, four hundred dollars. 
"(Signed) GEO. T. COMIKS. 

"To J .  J. HILL & Co., Asheville, N. C. 
" [Accepted. J. J. Hill  & Co]." 

The foregoing is all of the affidavit of Frank G. Sesbitt, 
offered in evidence by the plaintiff, which is necessary to be 
stated in regard to the question presented by the appeal. 

The only questiou presented by the record is, was Frank G. 
Nesbitt such an agent of the defendant, the Freeman's National 
Bank, as that process against the defendant might be served on 
him. 

5"he Code, $817, provides that "The snrnnions shall be served 
by del iver i~~g a copy thereof in the followillg cases : 

"1. I f  the action be against a corporation, to the President or 
other head of' the corporation, secretary, cashier, treasurer, rlirec- 
tor, manager or local agent thereof. Provided, that any person 
receiviug or collecting nioneys witliin this State for or on behalf 
of any corporntion of this or any other State or government, 
shall be deemed a locdl agent for the purpose of this section." 

The Court finds as a fact, upon the affidavits produced in evi- 
dence by both pi~rties, that Frank G. Kesbitt was such an agent 
as is conternplated by the statute, upon whom service of the 
sunnnous might be niade. I t  therefore becomes necessary for us 
to look into the affidavits, to see if there was any evidence to 
support His Honor's conclusion. 

One Terry, a witness for the defendaut, testified that he is and 
was the cashier of the Freenlan's Natioual Bank at the time the 
transactions mentioued in the pleadings occurred, and that he 
kuows of his own knowledge, that Frank G. Nesbitt was not 
then, uor was he ever at any time, the agent of the said Free- 
man's National Bank, to receive or collect any moueys for said 
bank in the State of North Carolina or elsewhere; that some time 



F E B R U A R Y  TERM, 1885. 595 

in April, the defendant hank put certain bills of exchange, drawn 
by George T. Comins and accepted by J. J .  Hill  & C'o., of Ashe- 
ville, in the hands of Farensworth & Conant,  attorney^ and ooun- 
sellors at  law, of which firm Frank G. Keshitt was a member, 
to sue upon the same. A t  the instance of the hank, Nesbitt was 
sent by his firm to Asheville, to aid Mc1,oud R. Moore, to render 
them any legal aid they might require, and, if necessary, to make 
the necessary affidavit for suing out an attachment, if' it should 
be thought to be advisable; that the only relation existing at 
the time between the bank and Nesbitt was that of attorney and 
client. The firm of McLoud ck Moore only, wcrc to receive the 
money from Hil l  8: Co., if collected. 

The affidavit of F. G. Kesbitt substant~ially corro1)oratcs that 
of Terry. H e  stated that he was not in any way connected with 
the Freeman's Xational Hank, nor was he at any time during his 
stay in Korth Carolina, nor at any other time, except by the rela- 
tion of' attorney and client, the agent to receive or collect any 
moneys within the State of Xorth Carolina, for or on hehalf of 
the Freeman's Sational Bank. 

To sum up the evidence offered by the defentlant : 
The Freeman's Sational k i n k ,  a foreign corporation, put cer- 

tain bills of exchange, accepted by a firm in Asheville, in the 
hands of Farensworth $ Conant, of which firm Frank G. Kes- 
bitt was a member. 

This claim mas sent, at the instance of the bank, by Farens- 
worth & C>onant, to Messrs. M c I m d  & Moore of Asheville for 
collection. The hank, apprehending some difficulty in t'he col- 
lection of the claim, induced the firm of Farensworth & Conant 
to send F. G. Sesbitt, one of' the firm, to Asheville, in conjnnc- 
tion with Messrs. McLoud & Moore to prosecute their said claims: 
so that he, being familiar with the facts, might make the neces- 
sary affidavits for suing out an attachment or other process that 
might be thought advisable by Messrs. McLoud & Moore. That 
McLoud $ Moore alone were authorized to receive and oolleot the 
amount of the bills. 
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To resist this testimony, the plaintiff offered the affidavit of 
Xesbitt, made by him in behalf of the bank, as a preliminary 
step for a warrant of attachment against the plaintiff', in which 
he stated that he was the agent and attorney of the bank. This 
we think did not constitute him such an agent as is contem- - 

plated by the statute. I t  was what any attorney who has a 
claim for collection for his client, who had a knowledge of the 
facts, might do. We cannot believe it was the intention of the 
Legislature to make any attorney who has a claim for collection 
in this State for a bank or other corporation outside the State, 
an agent for the service of process against such corporation. I f  
so, all that a person having a cause of action against a foreign 
corporation who had no officer or managing agent in this State, 
would have to do to institute an action in the courts of this State 
against the corporation, would be to find some attorney who had 
a claim to collect for the corporation, and by serving the process 
upon him, bring the corporation to answer before the court. I t  
is true the statute declares that any person receiving or collecting 
moneys within this State, for or on behalf of a corporation, shall 
be deemed a local agent; but to give the statute the construction 
contended for by the plaintiff would be "sticking in the bark." 
The term local, pertains to plac~, and a local agent to receive and 
collect money, ex vi termini, means an agent residing either per- 
manently or temporarily for the purpose of his agency, and was 
not intended to embrace a mere transient agent. 

The mischief chiefly intended to be provided against no doubt, 
was to give a remedy in our courts against corporations chartered 
in other States, who make contracts in this State, and appoint 
special agents 01 attorneys-in-fact to make collections. For 
before this statute was amended in The Code, when there was no 
officer & director of the corporation residing in thc? State, the 
process was authorized to be served upon a managing agent, and 
it was a difficult question often to ascertain whether the person 
served with prows was a managing agent, and actions sometimes 
failed for want of due serviee of process in that respect. 



FEBRUARY TERM, 1885. 597 

I n  this case it was expressly stated in the affidavits produced 
by the defendant corporation, that McLoud & Moore were 
alone authorized to receive the money, if collected, and this fact 
was not contradicted by the plaintiffs, nor was he a managing 
agent. For that purpose the agent must be a general or super- 
intending one. Owzningham r. Southern Express Company, 67 
N. C., 425. But there was no evidence that Nesbitt was such 
an agent. That being so, there was no evidence before .His 
Honor which warranted his conclusion and judgment, "that the 
defendant Frank G. Kesbitt was such an agent as was contem- 
plated by the statute, upon whom service of the summons might 
be made.'' 

There is error. Let this be certified to the Superior Court of 
Buncombe county that the actiou may be dismissed. 

Error. Reversed. 

WILLIAM DUCKER v. MOSES COCHRASE. 

A party to a contract, cannot maintain an actiou for its breach without averring 
and proving a performance of his own antecedent obligations arising on the 
contract, or some legd excuse for a non-performance thereof, or, if the stipu- 
lations are concurrent, his readiness and ability to perform them. 

(Dula F. Cowlar, 2 Jones, 454; ATib1ett v. Herring, 4 Jones, 262: J O ~ P  v. PMial, 79 N. 
C . ,  164; Ibid., 8'2 N. C . ,  252, cited and approved). 

CIVIL ACTIOX, tried on appeal from a justice of the peace, 
before Graves, Judge, and a jury, at Spring Term, 1883, of 
BUNCONBE Superior Court. 

The facts appear in the opinion. 
There was a verdict and judgment for the defendant, and the 

plaintiff appealed. 

MY. C. A. Moore, for the plaintiff. 
KO counsel for the defendant. 
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SMITH, C. J. The plaintiff's action is for the rwovery of 
damages for an assigned breach of contract, commenced before a 
justice, and removed by appeal to the Superior Court of Run- 
combe. Under the charge of the Court a verdict was there ren- 
dered for the defendant, and the plaintiff's appeal brings up for 
revision the correctness in law of the instructions given to the 
.jury, and by which they were guided in arriving at their conclu- 
sion upon I he evidence. 

The contract ip differently represented by the witnesses exam- 
ined as to its term.. 

The plaintiff's witness, J. A. Lance, testified that he had 
entered iuto an agreement with oue Westfelt, to furnish him with 
3,000 feet of locust lumber, at the price of $35 for each thousand 
feet, and that in order to its execution he contracted with the 
plaintiff and defendant, that the first should cut and deliver logs 
at the defendant's saw-mill, in quantities sufficient to produce 
2,000 feet-1,000 feet for each month; and that the defendant 
should saw the logs at the price of 50 cents per hundred feet, 
which were then to be conveyed by the witness and delirered to 
Westfelt, he receiving for the carriage at the rate of two-thirds 
of a dollar for each hundred feet so delivered. The residne of 
the money paid by Westfelt, after these deductions, was to be 
paid to the plaintiff. The cutting, sawing and hauling the 
remaining 1,000 feet to Westfelt was the subject of a sepa- 
rate and distinct arrangement between the witness and defendant, 
to which plaiutiff was not a party, and in the performauce of 
which he had no interest. 

The plaintiff describes the agreenieut as made between all 
three, to be carried into effect in the manner described by his own 
mitnesp, the money paid for which was to be distributed by 
Lance among the several parties according to their respective 
shares, as already explained. 

The defendant's evidence was that Lance proposed to him to 
contract for the delivery of the 3,000 feet of sound locust plank, 
which he declined, saying that if the plaintiff would supply the 
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logs for the first two months, he would supply the necessary 
number for the third month, and saw and deliver all at  the inill 
to fulfil the contract entered into with Westfelt. 

The plaintiff admits that he did uot comply with his engage- 
ment, and qays : 

"I was to furnish l o p  to make 1,000 feet per nlonth. I do 
not think I furni3hed a- much as 1,000 feet of logs the f i r ~ t  
month. + )h * * I n  the second month I do noL know 
that I furnished 1,000 feet of logs." 

The defendant states that the plaintiff's first delivery of logs 
at his mill was a month after the contract with Westfelt, and the 
last on December 3 ;  that he sawed 896 feet; that Lance told 
him not to take any more lumber; that he had logs brought and 
was ready to comply; that after his refusal to let Lance have 
more plank, he told the defendant that Westfelt had cut him out 
of his contract; and that by reason of Ducker's not putting in 
his 2,000 feet he lost his contract. 

This iq  a sufficient statenlent of the testimony as bearing w o n  
the contested matter of the plaintiff's performance of his own 
stipulation, and we onlit what transpired in reference to the 
defendant's refusal to proceed further under the original agree- 
ment, and requiring as a condition of further deliveries, that 
plank of an inferior quality, made from logs previously sent 
there, should be received. 

1. The plaintiff insisted that time was not of the essence of 
the contract, and though the jury might fincl that the logs were 
not delivered in two months, yet the plaintiff should recover, if 
the defendant refused to deliver the lumber uuless paid for those 
whicah were rotten. 

2. That upon the whole e\*ideuce the plaintiff should recover. 
The Court charged the jury that uliless they shonld fincl that 

the plaintiff' delivered l o g  sufficient to produce 1,000 feet of 
sawed lumber each nlonth for two mouths after the date of the 
contract, the plaintiff could not recover, and they rvonld find for 
the defendant ; that unless the jury found that the plaintiff fully 
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and promptly complied with the contract on his part, the plain- 
tiff could not recover from the defendant. 

To this iustruction the plaiutiff excepts, insisting upon his 
right of recovery in any aspect of the tertimony. 

We are at a loss to discover any reasonable ground of objec- 
tiou to the proposition of law enunciated in the charge. The 
action is not to recover compensation for goods sold or services 
reudered upon a partial performance of an agreement, which 
has enured to the defendant's benefit, so as to come under the 
rigid rule, which, when full compliance is wilfully refused, 
refuses any remuneration therefor. Dula v. Cowles, 2 Jones, 
454; iliblett o. Herring, 4 Jones, 262. 

I ts  object is to compel the payment of damages for the breach 
of an executory contract which had been previously violated by 
the plaintiff hin~self, and that when the performance by the de- 
fendant of his stipulations were dependent upon the performance 
of those resting on the plaintiff. Unless the logs were delivered, 
the defendant could not saw them within the limited tirne, and 
hence, the requirements of the contract with Westfelt would not 
he met, aud its expected benefit would be lost. Certainly the 
defendant wax not obliged to wait the convenience of the plaintiff, 
and his dereliction absolved the defendant from hic obligations, 
as it defeated the object of their arrangement. The proposition 
is too plaiu to need any reference to authority in itq support, that 
a party to a contract cannot maintain an action againit another 
for its breach, without averring and proving a performance of his 
own antecedent obligation, or some legal excuse for a non-per- 
formance, or if the stipulations are concurrent, his readiness and 
ability to perform them. Jones v. Nial, 79 S. C., 164; ,same 
case, re-heard, 82 Pu'. C., 252. I n  the present case, the delivery 
of the logs at the mill was indispensable to their being sawed into 
plank, and the delivery of the plank to Westfelt in the quanti- 
ties and d h i u  the time prescribed wa3 liecessary in holding him 
to his contract. I t  is a novel idea that time is immaterial, when 
it is made an essential condition in the contract, and as t.he non- 
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compliance of Lance with his agreed terms of delivery releases 
Westfelt from his obligation to accept the lumber, so the plain- 
tiff's neglect to deliver to the defendant, whirh thus disables him, 
releares him also from all obligation to the plaintiff: 

Assuming the plaintiff's failure to deliver in tirne, hecertainly 
cannot complain of the defendant's refusal to proceed with his 
agreement to barn, and the lam was correctly laid down in the 
instructions given to the jury. 

There is no error, n11d the judgment mrist be affirmed. 
No error. Affirmed. 

S. A. TAYLOR et als. v. A. J. EATMAN, et als. 

Deed- Conside~,ation-Uzcsband ar~tl JVife- Chweymzces f i5md-  
dent as to Creditors and Purchasers-Xotice-Regis- 

trntion-Polcers. 

I. The duty of maiutainance which a husband owee to his wife is a suficient con- 
sideration for a vo luntar~  deed of land made by him to her, and a court of 
equity will sustain such a conveyance, although it is void at law. 

2. Where a husband makes a gift of land to his wife, without any valuable con- 
sideration, but it is admitted he had nofraudulect intent, and he retains prop- 
erty suffic~ent to pay all of hi: debts in existence at the time of the gift, it is 
not fraudulent as to creditors. 

3. To make a deed fraudulent as to subsequent purchasers, such purchaser must 
have paid full talue for the land, and mu-t also hare purchafed nithout notice 
of the prior voluntarj conrejance. 

4. The registration of the prior voluntary deed is notice to the subsequent pur- 
chaser. 

5. A feme covert, who is the douee of a power of appointment, either collateral, 
appurtenant or in gross, may execute the power without the consen; of her 
husband, and she may even execute it in h ~ s  favor. 

6. Although it is generally necessary in deeds or willa, which are intended to exe- 
cute powers of appoictment, to refer to and recite the power, yet this is not 
necessary when the act itself shows that the donee had in view the subject of 
the power at the time, or when such deed or will would be s nullity, uniess 
allowed to operate as the execution of the power. 
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7. 9 power simply collateral cannot be conferred upon one who is a stranger to 
the cousideratiou, except by a deed which operates by transmutation of pos- 
sesbion. 

8. The rule, that in conferring a power, it is necessary to create a seiziu in some 
one commensurate with the estate, which shall he ready to serve the use when 
created hy the appointment, only applies when the donee of the power has no 
interest in the land. 

9. The owuer of an equitable estate may bring an action in the nature of eject- 
ment: under The Code system of procedure. 

(Lilea v. FZ~min i ,~g ,  1 Dev. Eq., 185; Blliott v. Elliott, 1 Dev. & Bat. Eq., 57 ; 
.irm!t v. Wanell, 6 Ired., 41;  Hiutt v. Wade, 8 Ired., 340 ; Smith v. Smith, 1 
Jones, 135 : Ho,qun v. Strayhom,  65 N. C, ,  279 ; Slroud v. ~l fo r rou~ ,  7 Jones, 463 ; 
C'onr713 v. C h r s h i ~ e ,  88 N. C., 3%; Xiirr'ay v. Blackledge, 71 N .  C., 492, cited and 
approved). 

C'IVIL ACTIOX, to recover land, tried before Shepherd, Judge, 
at Spring Term, 1884, of WILWX Superior Court. His  Honor 
gave judgment for the plaintiff' upon the facts agreed, and the 
tlefenclaut t~ppcaled. 

Xessrs. Con,~o)+ R. TIToodni*d, for the plaiutiff. 
Mr. G. T: Stro),,y, for the defendants. 

I J. The parties wbmit the que*tions ariiiag on the 
plcndinga upon the fblluwing casr agreed : 

1. Fur  a long time previonr to the 5th day of' JIarch, 1873, 
Hayui:w Entmau was +eked of' a tract of 1:ml in Wilson county 
cont:~inilig forw hruidred and fifty ncrw more ur le-. 

2. That on the said 3 1 1  day of JLrrch, 1873, the wid Hayman 
Eatman, fix the coli4tlerntion set out in the deed (the love and affec- 
tion for his wife Ch:~cey Eatmln, a d  for better sustenance, to 
live coniti~rt:thly and he hctter cmwl for in her aflictiou, and the 
f i~r thrr  +nnl of one h~~ut l red dollar. ill I~and paid), executed to 
hi+ wife Cliacey Eatn~nu, without word.; of inheritance, a deed 
conveying to her oue h~undretl and fit?!--4s acre5 of said land 
enihmcinp nearly all of the arable l:~nd-, :uid all of the appur- 
tenance* thereto belonging, to dispose of at her death as she nlay 
think proper, by deed or will, to wliomqoever she choo~ec to make 
her heirs of her ectate. 
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3. The said Chacey Eatman, on the 26th of April, 1873, 
made her will, devising said 156 acres to the said Hayman Eat- 
man for life, and then to the plaintiffs. 
4. The said Chacey Eatman died in August, 1873, and said 

Haymail Eatman died June 19th, 1883. 
5. That at  the time of the executioli of the said deed by &y- 

mall Eatman to said Chacey Eatman he had no children by the 
said Chacey Eatman, but had niue children by a former mar- 
riage. 

6. A t  Spring Term, 1867, of the Superior Court of Wilson 
county, a judgment was rendered in f'dvor of George C. Short 
against the said Hayman Eatman for the sum of seventy-five 
dollars, with interest from the 1st of September, 1857, and for 
costs, $10.75, which was duly docketed in said county on the 
...... day of .. .... .. ..... 18 ..., which said judgment was taken 

up by the defendant Alsey J. Eatman on the 2211d of January, 
1879. 

7. A t  the time of the execution of said deed by Hayman Eat- 
man to Chacey Eatman, there was a mortgage on the said tract 
of 450 acres, executed by said Hayman Eatman to secure the 
suin of three hundred and fifty dollars, which the said A. J .  
Eatman took up. 

8. On the 30th of January, 1875, the said Hayrnan Eatinan 
executed a mortgage on the said 450 acres to Rountree, Raker 
& Co., to secure the payment of $266.62 with interest from said 
date at 8 per cent. Ou the 26th of February, 1875, the said 
Hayman Eatman executed a mortgage to Branch & Co., on the 
said 450 acres, to secure a m t e  of $262.62, payable to Roun- 
tree, Baker & Co., aud by them transferred to Branch & Co., 
being the same debt above set forth, and to secure the further 
sum of $48.90 due to said Branch & Co., and the sum of $50 
due to R. G. Barham, the last two sums carrying interest from 
said 26th of February, 1875, at  8 per cent., which said mort- 
gages were taken up by the said Alsey J. Eatman. 
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9. That on the 20th day of November, 1875, the said Hay- 
mail Eatman executed to the said Alsey J. Eatman a mortgage 
on the said 450 acres of land to secure the sum of nine hundred 
dollars with interest, which constituted all of his indebtedness to 
A. J. Eatman, from said date at 8 per cent. 

10. On the 28th of March, 1879, the haid Hayman Eatman 
conveyed to the defeudaut Alsey J. Eatnian in fee simple the 
whole of said tract of 450 acres for the consideration of one 
thousand dollars, beiug a release of his equity of redemptiou in 
said land. That at the time of the executiou of the mortgage 
and the deed of the 28th of March, 1 879, the 300 acres reserved 
by Hayman Eatrnau was worth more than his indebtedness. 

11. That at the time of the aforesaid deed by Hayrnan Eatman 
to Chacey Eatman, his wife, the balance of said tract of land 
not conveyed to said Chacep was worth more than his theu 
indebtedness. 

12. That said Haymail Eatrnan owned no other property than 
the 450 acres of laud aforesaid, except some personal estate of 
small value. 

If the Court shall be of opiniou upon the foregoing facts that 
the plaintiff's are entitled to recover the said land, to-wit: the 
156 acres conveyed as aforesaid to Chacey Eatrnan, judgment 
shall be reudered for the  possession thereof in Gavor of the plain- 
tiff's, and for costs agaiust the defendant. If the Court shall be 
of opiuiou in favor of the defendant, judgment shall be rendered 
accordiuglj- and for costs. 

The defendaut A. J. Eatma11 resisted the plaiatiff>' recovery 
on the following grounds : 

1. That the deed of March 5th, 1873, from Hayniau Eatnlan 
to his wife, was void. 

2. That the deed will not be sustaiued in equity, because there 
is no valuable cousideration to support it, a d  it is fraudulent as 
to creditors and purchasers. 

3. The will is not a good execution of the power, because it 
does not refer to it, or profess to be made pursuant to it. 
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1 I f  this was an action purely at law, there can be no doubt the 
deed made by Hayman Eatman to his wife, Chacey Eatman, 
would, as contended by the defendant, be void. But the action 
is in a court of blended law and equity jurisdiction, and although 
the deed may be void at law it still may be sustained in equity, 
especially so when it is made upon a n~eritorious consideration, 
and such must be regarded as the consideration in the deed from 
Hayman Eatman to his wife. I t  declares the consideratio11 to be 
"for the love and afl'ection, for her better sustenance, to live corn- 
fortably and to be cared for in her affliction, and the further sum 
of one hundred dollars in advance or to me in hand paid." The 
consideration is not only meritorious, but valuable, and it is such 
a consideration as a court of equity will sustain. 

I n  Lila v. Fleming, 1 Dev. Eq., 185, it was held that a post 
nuptial agreement made upon sufficient consideration between 
husband and wife, will be enforced in equity, and in the case of 
Elliott v. Elliott, 1 D. & B. Eq., 57, Chief Justice Ruffin, 
speaking for the court, said, "as the contract is void at law, the 
case in this court must always be that of an application to aid a 
defective conveyance. The wife cannot have that assistance 
unless she shows herbelf to be meritorious; and shows further a 
clear inteution, that what was done should have the effect of 
divesting the interest of the husband, and of creating a separate 
estate for her, which she should have the immediate power to 
dispose of as she chose; and the estate thus intended for her, 
was but a reasonable provision." The very terms in which the 
consideration in this deed are couched, shows that the husband 
considered her meritorious, and the fact that he acknowledged 
the execution of the deed with the view to its registration, shows 
the clear intention of divesting his title and creating a separate 
estate in her. 

In  Indiana it is held that whenever a contract would be good 
at law if made by a husband with trustees for his wife, that cou- 
tract will be sustained in equity when made by the husband and 
wife without the intervention of trustees. Xims v. Rickets, 35 
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Black. Rep., (Ind.) 181. I n  Hunt v. Johnsor~, 44 K. Y., 27, it 
is held : " The duty of maintainance which the l~usband owes to 
his wife, is sufficient consideration for a voluntary deed of land 
made by him to her, and a court of equity will sustain such a 
couveyance, though void at law;" and in Sheppurd v. Sheppard, 
7 John., ch. 57, where the consideration of the deed was for 
natural cfection and to make sure maintainuuce for the wife of 
the donor, the consideration was held to be very me~itorious, and 
the deed on that ground sustained. 

Thcsc authorities dispose of the question as to i i ~ e  valiclity of 
the deed made by Hayman Eatman to his wife, as conveying to 
her an equitable interest in the land described in the deed-unless 
it be void against creditors and subsequent purchasers, as con- 
tended by the defendants. I t  is admitted that at the date of that 
deed, and the deed made by Hayrnan Eatman to the defendants 
of date 20th Kovember, 1879, the three hundred acres was worth 
more than his indebtedness. I t  was not pretended that the deed 
to Chacey Eatman was made with a fraudulent intent-and con- 
ceding it to have been only a voluntary deed, it is not void as 
against creditors, if the donor retained at  the time property suffi- 
cient to pay his then indebtedness, out of which the claims of the 
creditors might be satisfied. Arnett r. Wmett, 6 Ired., 41 ; The 
Code, sec. 1547, Act 1840, ch. 28, secs. 3, 4. And as to the con- 
tention that the deed was void against subsequent purchasers, the 
act of 1840, ch. 28, secs. 1, 2, The  cod^, sec. 1546, under which 
the defendant undertook to impeach the deed, provided that no 
person shall be deemed a purchaser within the meaniug of the 
act, unless he purchases the land fix the full value thereof, with- 
out notice at  the time of his purchase, of the c30nveyance by him 
alleged to be fraudulent. This is the construction giveu to the 
act by the Court in Hiatt  v. NTade, 8 Ired., 340. The deed from 
Eatman to his wife was duly registered, and the registration 
affected the defendant with notice, and it being agreed that the 
300 acres, exclusive of the 150 acres conveyed by the deed to 
Chacey Eatman, was worth more than the indebtednesb of Hay- 
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TAYLOR v. EATMAN. 

man Eatman at the time of his release to the defendant, he was 
not a purchaser for full value; so that, not being a purchaser for 
full value and without notice, the deed was good as to him. 

But it is further insisted by the defendants that the will made 
by Chacey Eatman was not a goad execution of the power, 
because it does not refer to it or profess to be made pursuant 
to it. 

As a general rule, in executing a power, the deed or will 
shquld regularly refer to it expressly, and it is usually recited; 
yet it is not necessary to do this, if the act shows that the donee 
had in view the subject of the power at the time. 2 TVashburn 
on Real Property, (4th Ed.), 658. 

A will or deed is held to be a good executioi~ of a power, when 
there is a reference in the xi11 or deed to the power, or svhea 
there is a reference to the property which is the suhject on which 
it is to be executed, and when the prorision in the will or instru- 
ment executed by the donee of the power, would otherwise be 
ineffectual or a mere nullity, or would not have operation except 
as an execution of the power. Ibid., 659. The same doctrine is 
enunciated by Chancellor Kent, in his Commentaries, rol. 4, 
margin page, 334 ; and to the same effect are Amory v. ikbedith, 
7 ,411en, 397; Blagye v. Niles, 1 Story, 426. 

The last of the above rules applies appositely to the case. 
Chacey Eatman, although a feme covert, was competent to exe- 
cute a power, whether collateral, appurteriaat or in gross, without 
the concurrence of her husbald. She may execute it even in his 
favor. 2 Washburn on Real Property, (4th Ed.) 653-4. But as 
a feme coue?*t she had no right to make a devise of real property, 
and especially of the land conveyed to her by her husband's 
deed-for it only conveyed to her a life estate. Her  will, there- 
fore, would have been inoperative except as an execution of the 
power, and for that purpose will be sustained in equity. The 
defendants' counsel relied upon the decision in the case of Xmith 
v. Xmith, 1 Jones, 136, as enunciating a principle fatal to the 
plaintiff? action, but that case is distinguishable from this, iu 
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that there the power was conferred upon a stranger, and, as 
explained by Chief Justice Pearson, in Hogan v. Strayhorn, 65 
S. C., 279, it mas an attempt on the part of the donor, by deed of 
bargain and sale, or covenant to stand seized, to create a power of 
sale to one ~ ' h o  was a stranger to the consideration, and that the 
power c o ~ ~ l d  only be created by a conveyance operating by trans- 
mutatioii of possession. The Chief Justice said: "The court 
was not able to give effect to it as a deed under the statute of 
1715, because there were no words of conveyance to the stranger, 
who was to exercise the power. I u  our case that difficulty is not 
presented, for the land is given to Laws to have a i d  to hold to 
him and his heirs, and the ceremony of livery of seizin being 
dispensed with, the deed operates to pass the title under the act of 
1713, although it cannot take effect as a deed of bargain aud sale 
for the want of a valuable consideration." But in our case there 
was a valuable consideration, and the deed from Eatman to his 
wife was drawn in proper form to con\ley the estate directly to 
her, and according to that decision and others of a like effect, it 
was inlalaterial in this case whether the deed mas drawn in form 
as a bargain and sale, a covenant to stand seized, or a feofment 
under the act of 1715, for if the court cannot give operation to it 
in one form it mill in auother, "ut yes magis valeat qunmpereat." 
So it will be seen there is nothing in the case of Smith v. Smith 
that militates against the validity of the deed from Eatman to 
his wife. 

The defendants' counsel further contended that at  the time of 
executing the deed from Hayman Eatman to his wife Chacey, 
the land was subject to a mortgage, and the donor had unly an 
equity of redemption, and his deed passed only an equitable 
estate to the donee; whereas, it was necessary in conferring a 
power, to create a seizin in some one which shall be ready to 
serve the use when created by the appointment, and the seizin 
must be commensurate with the estate authorized to be created 
under the power. But this it seems only applies when the donee 
of the power has no interest in the land conveyed. F o r  it has 
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been held by this court that one who is only a tenant for life 
may execute a power of appointnlent to an estate in fee simple. 
Stroud v. Jfowow, 7 Jones, 463 ; S. P., 1 Sugden on Powem, 
44-45. This case differs entirely from Smith v. Smith, supa. 

Here there was a transmutation of posbession, and the donee 
of the power had what in equity is regardecl as a freehold eqtate, 
and although Hayman Eatman, at  the time of his conveyance to 
his wife, had only an equity of redemption, it is treated in equity 
as a continuance of his old estate when the mortgagor remains 
in possession, subject to the mortgagee's pledge for repayment. 
I t  remains subject to the ordinary incidentc: of the estate, it 
passes in the same course of devolution, it might be deviied, set- 
tled or conveyed in the same way, and as between the mortgagor 
and third persons, the mortgagor is to be considered aq poqsessed 
of the peehold. Adanzs Eq., 113-114, and note 1 and cases 
there cited. This we think was a sufficient seizin to clothe the 
donee, Chacey Eatman, with the power of appointment, and the 
power was properly executed by her will in the plaintiffq, and 
Hayman, as her appointee for life, had no right to conyey to the 
defendant a greater estate than for his own life. 

I t  mas stated in the case agreed, that the defendant took up 
the judgment and the mortgage that were in force when the deed 
was made by Hayman Eatnmn to his wife, and the defendants 
contend i t  was by assignment, which substituted hinl to the rights 
of the judgment creditor and the mortgagee. But we do not so 
understand it. W e  think if he had purchased the judgment and 
the mortgage debt it wonld have been so stated in the case 
agreed, and when i t  is not so stated, hut that he took them y, we 
can only give to the words their meaning in the ordinary accep- 
tation, which is that he paid them of and by that nleans the 
mortgage was discharged, the defendant became a creditor with- 
out security, and the estate of the plaintiffs mas relieved from the 
lien of the mortgage, and this view is strongly supported by the 
fact that in 1879 the defendant took a mortgage from Hayman 
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Eatman to secure all the moneys he had advanced for him, which 
must have been founded upon a settlement up to that date. 

How, then, stands the case? The plaintiffs have acquired a 
pure, disencumbered, equitable estate in the 156 acres of the 
land. The defendant, by the mortgage and release made to him 
in 1879 by Hayman Eatman, became the owner in fee of the 
whole 450 acres, but of the 156 acres subject to the equity of 
the plaintiffs, for he was not a purchaser for full value, and had 
notice of the equitable title of the plaintiffs. I n  such a case the 
plaintiffs had their election of tm-o remedies, the one to call in 
equity, upon the defendants to convey the land to them; or to 
bring, as they.have done, an action at law to recover the posses- 
sion of the land, for it is now held that a party may recover in 
an action in the nature of ejectment npon an equitable title. 
Condry v. Cheshire, 88 N. C., 373 ; Muway x7. Blaclzleclye, 71 
N. C., 492. 

Our conclusion is there was no error. 
The judgment of the Superior Court must be affirmed. 
KO error. Affirmed. 

JAMES T. GOOCH AND EMILY L. HI8 WIFE v. V4Ut iHAN & B-ARNES. 

Jfortgage-Power of S(~le-Injuqzction-Account Stated-Bur- 
den of proof. 

1. While courts permit the use of pov-ers of sale in mortgages, they regard them 
with much suspicion and watchfulness, and will enjoin their execution when 
an attempt is made to  use them for the purpose of oppressing or obtaining an 
unfair advantage over the mortgagor. 

2. Where it appears in an application to  enjoin a mortgagee from selling the 
mortgaged property under the POT%-er of sale, that there are many and compli- 
cated accounts between the mortgagor and mortgagee, and the balance due is 
uncertain, the Court will restrain the execution of the power of sale until an 
account can be stated and the amouut due ascertained. 
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3. In  such case, the rule which requires a mortgagee, in certain cases, to pay the 
amount admitted to be due before the injunction will be granted, does not 
apply, because no definite sum is known to be due. 

4. A mortgagee with power of sale, is a trustee, 1st to tontrol the property and 
apply the proceeds to the debt ; 2nd, to account for any surplus to  the mort- 
gagor ; and he is held to a strict account. 

5.  Where a statement of account is rendered to  a debtor who keeps it for a long 
time without objection, it becomes an account stated, and cannot be opened 
except for substantial error, mistake, omhsion or fraud. 

6. In  opening the account for any of these causes the burden of proof is on the 
debtor. 

(Komegay v. Spicer, 76 N. C . ,  95 ; Xosb2/ v. Hodge, Ibid..  387 ; Pritchard v. Sander- 
s ~ % ,  84 X. C., 299 : Bridgers v. .!!orr%s, 90 N. C . ,  32, cited and approved). 

M o ~ r o s  for an inj~mction in a CIVIL ACTION pending in HALI- 
FAX Superior Court, heard before Gudger, Judge, at Chambers, 
in Raleigh on August 19, 1884. 

I t  appears from the allegations of the verified complaint and 
the admissions in the answer, that between the month of April, 
1882, and that of September, 1883, the plaintiff James T. Gooch * 
and the defendants had a great number and variety of connected 
bu4ness transactions, involving in the aggregate nearly $70,000. 

The defendants from time to time, and freqnently, supplied 
the plaintiff James with very considerable sums of money, and 
at  various times the latter delivered and pledged to them, as col- 
lateral security for such supplies of money, divers evidences of 
debt, consisting of notes, bonds and judgments, with the right 
fo collect and apply them, which mas done to a considerable 
extent. 

I n  the course of such transactions the said James frequently 
executed to the defendants his pron~issory notes, aud they held 
three of such notes on the 25th of August, 1883,-two bearing 
date May lst, 1883, each for $5,618.68, to be due respectively 
January 4th, 1884, and Xoveniber 5th, 1884, and the third for 
$4,917.28, dated July 17th, 1883, and to be due March 4th, 1884, 
and all to bear interest from date at  the rate of eight per centum 
per annum. They also held his single bond for $2,928, dated the 
25th day of August, 1883, to be due twelve nlonths next there- 
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after, bearing interest from date at the same rate. On the 
25th day of August, 1883, as security, in addition to the collat- 
eral security above mentioned, for such indebtedness, the said 
James executed to the defendants a mortgage of all his real 
estate, with power of >ale in them, in case of his failure to pay 
any part of his said indebtedness as it came due, to sell by auc- 

,i estate tion for cash, after thirty days' notice, so much of the rec 1 
embraced by the mortgage as might be necessary to pay the whole 
mortgage debt, which, in such case, should be treated as due. 

The plaintiffs, among other things, allege that at the time of 
the execution of said mortgage, said Gooch believed said three 
promissory notes represented his existing indebtedness, including 
said bond, but upon examination he finds that they do not, and 
that they exceeded his true indebtedness qeveral hundred dol- 
lars-from six to eight-the errors consisting ill the main, of 
excesd of interest charged, one bale of cotton not credited, and 
other small items; that since the execution of said mortgage the 
defendants havepfrorn time to time, made large and divers col- 
lections upon the aforesaid evidences of debt-set out in the third 
section of the complaint-the amount collected, of which the 
plaintiffs have information, being from seven thousand seven 
hundred to eight thousand dollars; but they believe, and so aver, 
that other and divers collections have been made, the particular 
amounts and from whom collected they have not information, and 
that they are informed and believe that said defendants have in 
hand uncollected of said evidences of debt, and which are col- 
lectable, from eight to ten thousand dollars-upon a good many 
of which they have instituted suit; that the plaintiff Emily 
L. Gooch, who is and has been since the 5th day of April, 1884, 
a free trader, became the purchaser of the equity of redemption 
in  and to the lands, except the homestead interest, at Sheriff's 
sale-paid the purchase money therefor, and has received the 
sheriff's deed for the same; that as plaintiffs are informed and 
believe, defendants were deterred from bidding for and purchas- 
ing the property at  the sheriffs sale, because it mas charged by 
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Gooch that the sale was instigated by them for the purpose of 
speculating and taking advantage of their power and opportunity 
as mortgagees. They are also informed and believe that the 
defendants received the purchase money arising from the sale, to 
the full amount of their executions; that plaintiRi' are informed 
and believe that the defendants, failing to carry out their plan to 
purchase the equity of redemption, have avowed their determina- 
tion to foreclose their mortgage and thereby sacrifice the property 
conveyed therein, and the other securities held by them, and 
deprive the plaintiff Emily L. Gooch, of the benefit of her pur- 
chase, and for that purpose, have advertised to sell the lands con- 
veyed by the mortgage, including the plaintiff J. T. Gooch's 
honieitead, under the power therein conferred upon them. The 
lands situated in Halifax county, they have advertised to sell on 
the 2nd day of June, 1884, and the land in Northampton county 
at the court-house in iaid county on the 3rd day of June, 1884. 
Said lauds are worth from $10,000 to $12,000 exclusive of the 
homestead, and consist of c;everal lots in the town of Weldon and 
other tracts in Halifax county, and of one or two tracts in North- 
ampton county; that the plaintiffs believe that upon the defend- 
ants' accounting for what they hare collected upon the evidences 
of debt, held by them as securities, and for what they will by 
ordinary diligence collect thereon, James T. Gooch's indebted- 
ness would not amount to more than $2,000 to $3,000; that the 
plaintiff Emily L. Gooch is advised and believes, that as owner 
of the equity of redemption therein, she has an equity to compel 
them to exhaust all their other securities before resorting to the 
lands conveyed to them by mortgage, and the plaintiff James T. 
Gooch is advised and believes that the defendants must exhaust 
all their securities before subjecting his homestead to the payment 
of their debt, and he avers that the property held by them as 
security for their debt, other than his homestead, is more than 
sufficient to pay t'he same. 

I n  reply to t'hese allegations the  defendant,^, among other things 
not necessary to be here set, forth, say that they admit the execu- 
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G o o c ~  V. VAUGHAN & B ~ R N E S .  

tion of the notes set forth in section four of the complaint, but it 
is not true that the notes were made as accommodation paper. 
On the contrary, they aver, that said notes u7ere made to cover 
avdancements already made when they mere severally executed ; 
that before said notes were each executed, the defendants had 
furnished James T. Gooch with a statement of account, showing 
the true balance due by him, with the request, if found correct, 
that he would execute a note for such balance ; that said Gooch, 
after careful exanlination of said account, as the defendants 
believe and allege, exccuted the notes; that at the time of 
the delivery of said notes, no cori~plaints were made or errors 
pointed out except failure to credit one bale of cotton of the 
value of forty-one dollars and fifty-one cents, and the defend- 
ants say, that the object of said Gooch in the institution of this 
action is merely an effort to postpone the evil day; that they 
admit there is a credit for one bale of cotton, which was given 
and the notice of the same was made to Gooch prior to the 
advertisement of the la~lds embraced in the mortgage. That the 
allegation that "they-the bonds-exceed his true indebtedness 
several hundred dollars, from six to eight hundred dollars," is 
too vague and indefinite to raiie any equity in behalf of the 
plaintiff; that they have collected from the collaterals men- 
tioned, the sum of $6,665.69, and that they have credited this 
amount, less attorneys' fees, to-wit : $656.5'7, on the bonds. That 
they have in their posqesion all of the collaterals except those 
which have been collected, and they file a schedule of all collat- 
erals collected and the amounts. They admit that the plaintiff 
E. L. Gooch has been a free-trader since the 5th day of April, 
1884; but they aver that they believe that the equity of redemp- 
tion, alleged to have been purchased by E. L. Gooch, was paid for 
with the money of her husband and co-plaintiff, James T. Gooch, 
and they submit that the sale of the equity redemption and the 
sheriff's deed thereunder carry no title. 

The defendants further say that all of the lands conveyed to 
them by James T. Gooch are not worth more than eight thou- 
sand dollars in cash, as they are informed and believe. 
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OOOCH w. VAUGHAN & BARNES. 

The plaintiffs brought this action for an account and settle- 
ment, and moved before a Judge at Chambers, for an injunction to 
restrain the defendants from selling the mortgaged property until 
the action can be tried upon its merits. A t  the hearing of the 
motion the complaint and answer were used as affidavits, and 
numerous other affidavits and much documentary evidence were 
produced by both sides, that are not necessary to a proper under- 
standil~g of the opinion of the court. The Judge denied the 
motion, and the plaiatiffs appealed. 

,lfessr,s. ,&fullen & Xoore, for the plaintiff's. 
Xes.sr.s. Day & Zollicofer and R. 0. Bzwton Jr., for the defeu- 

clants. 

MERRIMON, J .  (after stating the facts). The drfendanta admit 
that they are mortgagees with power of sale in thernselvei, and 
that they are about to execute that power in their own behalf hp 
selling the mortgaged property, which embraces all the real 
estate owned by the mortgagor at the time the mortgage was 
executed. Courts regard sue11 powers with suspicion and watch- 
fulness, and never fail to bcrutinize the exercise of them, when it 
appears that there is grouid to apprehend that injustice in any 
respect is done, or about to done to the mortgagor. The mort- 
gagor ii, in an important sense, completely in the power of the 
mortgagee and besides, the latter is a trustee, first to control the 
property and apply the  proceed^ of i t  when sold to the payment 
of the mortgage debt, and secondly, for the mortgagor, a* to any 
surplus, and he i.; held to a strict account. 

The power tha i  conferred is intended to be a summary, cheap 
and expeditious method of foreclosing a mortgage without action, 
when the debt secured is a plain one, unattended by complicated 
accounts and confwion incident to it. The courts have yielded 
to it with reluctance, because of the largely superior advantages 
and opportunity afforded by it in a variety of mays to the mort- 
gage creditor as against the debtor. Indeed, it is allowed to be 
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exercised without the wpervision and direction of the court, only 
in plain c a w ,  such as give rice to no controverip as to the sum 
of inoney due upon the debt secured, or in other respects, I f  
there i-, in g o d  faith, a controversy in respect to the debt, or as 
to the credits to which it is justly subject, however they may 
ari-e, or if the credits are greatly confuqed and require compli- 
cated accouuts necei-ary to show what balance is due, in quch and 
like case<, the court will reqtrain the exercise of the power uutil 
such matter+, properly put in issue, can be determined by the 
court, aud the niortgagee requirecl to account iu all respectq as to 
the (a\-vrci-e of the pon er, and how he has applied any f h d a  that 
w a j  Iiave come into 11% hands on account of his debt. The 
court n ill he prompt to grant relief by iuju~lction, when it 
appear* that there i- probable ground in support of the plaintiff's 
alleged equity. I t  iq  but common justice that a creditor thus 
having hi* debtor within hi5 power, qhall account with him under 
the j w t  and protective authority and -nperviiion of the court. 
K o m e g n y  v. Spicer, 76 K. C., 95;  Nos6y v. Hodge, Ibid, 387;  
P,.itclrad v. &nderson, 84 N. C., 2 9 9 ;  B r i c l p r s  v. X o r t i s ,  90 
F. C., 32. 

It is not denied that the plaiutiff James T. Gooch and 
the tlefendants, in the ,cow-e of about fourteeu months, had 
a great number of current bu-iness transactionq, involving much 
inutunl dmling and large sums of money. The defendantq, from 
time to time, supplied Gooch n ith "advancements," and to secure 
them, he at sundry times, delivered and pledged to them a> 
collateral security, evidences of debt, consisting of note*, bonds 
and judgment$, in amount ahout $20,000, which they were 
to collect and apply to hi3 credit. H e  alleges, that at the time 
he eaecuted the mortgage, he believed that the notes and bonds 
ipecifiecl in it represented truly his indebtedne~s to the mortga- 
geeq, that, however, in fact they did not, but exceeded it in 
amolunt by from $600 to $800, the excesi being made up nlainly 
of intere3t improperly charged, and failure to give him credit for 
a bale of cotton and other small items of charge. 
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I The defendants, on the other hand, allege that this is not true, 
1 that before the notes were executed they delivered to him a 

I detailed statement of his accouut with them, accompanied with 
the request that he should examine it a i d  point out any errors; 
that he did uot for many months object to it, further than to insist 
that he was not credited with a bale of cotton, as he ought to 
hare been ; that this credit mas afterwards allowed, and that after 
he had ample opportunity to examine the account he executed the 
notes, manifesting hi3 *atisfaction with the account as stated. 

The account rendered, and the long delay in objecting to it on 
account of suggested errors therein, do not neceebarily conclude 
Gooch. The strong presumption is that he examined and ac- 
cepted it as correct, and he is bound by it, and it ought not to be 
disturbed, unless he shall allege and prove some substantial error, 
mistake, omission, or fraud, vitiating it. This he has the right 
to do, if he can, and in case of success, to have the just correc- 
tion 111ade. The burden is on him to prove such allegation. 

I t  is contended that the allegatiou of error in respect to inter- 
est is SO Vague and indefinite that it ought not to be condered. 
I t  certainly would have been better to hare made it more defi- 
nite, and it may yet be made so when the pleadings shall be reg- 
ularly filed. But for the purpoee of the motion before us, me 
think it sufficient. It points and has refereuce to the account 
stated. That account must have been a long and complicated 
one, embracing many items and tliffereut classes of items. The 
error, if it exists, upon proper scrutiny will appear in it, and thus 
the allegation may be made certain. There are certain data point- 
ing to it, if indeed it exists. 

Another a d  more important allegation of the plaintiff James 
T., is, that of the notes, bonds and jnclgments he delivered to 
the clefeudants as collateral security a. above mentioned they have 
collected since the execution of the mortgage, from $7,500 to 
$5,000, and they still have of thobe uncollected, but which may 
be collected, from $8,000 to $10,000, and some of these have been 
sued upon, and that upou the statemeut of a L ~ i r  account betweeu 
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himself and them, it will appear that he owes them not more 
than $3,000. 

The defendants admit that of such securities they collected, 
as alleged, $6,565.69, and aver that they have credited that su111, 
less $656.57, paid to coun.je1, on the mortgage debts, but they 
omit to state at what time they entered such credit. They like- 
wise admit that they hare the collateral securities not collected. 
Upon some of these they have brought suit, but for causes 
asbigned, they have not been able to collect the money due upon 
them. As to the balance of them, they say "that many of said 
collaterals are worthies*, and moqt of them worth far below par;" 
They do not offer to surrender them, nor do they suggest what 
they intend to do with them. 

Without adverting to the other matters in the record before 
us, not necessary to be considered here, we thiilli it manifest that 
the defendants should be restrained from selling the laud until 
the action shall be heard upon its merits. They are mortgagees 
with power of sale. I n  addition to, and apart from the mort- 
gaged property, they have, ah security for the mortgage debt, 
nlany thousands of dollars of the mortgagor',i rights and credits ; 
some of them from time to time, they have collected and applied, 
while they have failed to collect others, aucl have inade no final 
disposition of them. They insist that there is 110 error in the 
mortgage debt, as alleged, and that they have faithfully collected 
such of the collateral securities as they could, and applied the 
money. But the mortgagor has been within thcir power, he 
has had to accept their statemt.nt a d  representatioi~s without 
free opportunity to scrl~tinize them. H e  is not satisfied ni th  
what they hare done, and the accounts they give, more or less 
coiuplicated, unclrr the power they have exerci~ed over the 
mortgaged property aud himself, and he asqigni reasons, llut 
frirolons, but more or less urgent, why they should account with 
him under the hupervision aud coutrol of the court. Under iuch 
circuulstances, the lam allows the mortgagor the relief sought by 
the present motion, 
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The defendants7 counsel insisted on the argument, that the 
plaintif& could not have relief by iujunction until they paid the 
sum of money they admit to be due. 

They did not admit that any definite sum was due. But the 
rule of law involved does not apply in cases like this, because, 
as was said, by Smith, C. J., in Pritchard v. Sanderson, supm, 
"the mortgagor ought to know definitely what sum he is 
required to pay, and have an opportunity to redeem without a 
sale." I t  may turn out when the definite sum of money due to the 
defendants, and for which the land is liable, is ascertained, that 
the plaintiffs can and will pay it. Cases like this go largely 
upon the ground that the mortgagor has not had a free and fair 
opportunity to be informed and help himself-that he has been 
within the power of the mortgagee, and is therefore entitled to 
have full and satisfactory infornlation from the trustee, the 
mortgagee, so that he can act intelligexitly in respect to the mort- 
gage debt and the property mortgaged to secure it. 

W e  do not pass upon the merits of the controversy, further 
than to determine that there is probable ground for the plaintiEd 
niotiot~ before us<. 

I n  view of the proofs, we cannot conclude that the plaintiffs7 
cause of action is frivolous and unfounded. It is serious and fit 
to be considered, and it may turn out that it has substantial 
merit. 

There is error. The injunctiou demanded must be allowed. 
To  that end, let this opinion be certified to the Superior Court of 
Halifax county. 

Error. Reversed. 
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NORFOLK & SOUTHERN RAILROAD COMPASP v. K. Y. KARREP;, et als. 

Right to condemn land by Rnilzrny Cov~punies-Appeal. 

1 Under the Act of 1869-'90, ch. 18, to  iucorporate the Xorfolk 6 Southern Rail- 
road Cornpan), no appeal lies from an interlocutorj order m a proceeding 1n 
accordance with the provisions of .aid act to  condemn land for the use of the 
railroad. An appeal can onlj be taken from the final judgment. 

2. The Constitutional provisions that the Supreme Court shall have jurisdiction 
t o  r e ~ i e w  upon appeal any decision of the courts belov upon any matter of 
law or legal inference, is not impaired by an act of the Legislature postpon- 
ing the right of appeal until the final determination of the cause: and the 
general law allowing appeals from  interlocutor^ judgments must ~ i e l d  to  the 
provisions of a special act. 

3. Under the provisions of the Act of 1869-TO, szcpr.a, the clerk has no aathori t -  
to appoint commissioners to  assess the damages, hut must issue an order to  
the sheriff to  summon proper persons. 

(Telegraph Conapciny r. R a i l ~ o a d  C m p a ~ t y ,  8'1 N. C.. 420, and C. R. R. CO. \ .  

C. C. R. R. Co., Ibid., 489, cited and approved). 

THIS WAS a special proceeding, coi~~mencecl before the clerk, 
and heard at Fall  Term, 1884, of the Superior Court of CHOWAX 

county before Graces, Jtidqe. 
The plaintiff' appealed. 
The facts are stated iu the opinion. 

31esst.s. Starlie dl: ,lIartin, for the plaintiff. 
N ~ s s r s .  Pruden & Vim,  fbr the defe~idauts. 

SMITH, C. .J. The ?Sc'orfolB 62 Southern Railroad Company, a 
corporatiou formed and acting under the coucurring legi,qlation 
of the two States, with a subsequent cllange in name, has con- 
structed and is operating a line of road between Berkeley in T i r -  
ginia and Edenton in this State. 

Sectiou 6 of the incorporating act, passed in 1870 (Acts 1869- 
'70, ch. 18), confers upon the pre4clent and directors, or their 
lawfully constituted agents, full power and authority to enter 
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upon all lands through which they may think it necessary to 
make said road, and to lay out the same according to their will 
and pleasure, by paying the owners of the lands a. fair compeu- 
sation for their property, and the mode of proceeding is pointed 
out, to be pursued in case the parties cannot come to an agree- 
ment as to the value of the appropriated lands. 

Finding larger accommodations needed for the business of the 
company at the town of Edenton, application was made to the 
Superior Court of Chowan, before the clerk, for an order to be 
issued to the sheriff, directing him to summon commissioners, 
properly qualified, to view the land proposed to be condemned, 
and to assess and report the damages sustained by the proprie- 
tors. 

To  this application answer mas made denying the company's 
need of the land and offering to convey the same for a reason- 
able compensation. 

The clerk therefore granted the prayer of the petitioner, and 
proceeded himself to appoint the five comn~issioners by name, to 
condemn and value the land, from which the defendants appealed. 
I n  the Superio~ Court, before the Judge, the following adjudica- 
tion was made: "It appearing from the pleadings that issues of 
fact are raised which require the intervention of a jury, the ap- 
peal is sustainecl; the judgment of the said clerk is declared to 
be erroneous, and the cause remanded to him to the end that he 
may eliminate and certify the issues of fact to be heard by a jury 
in this court." 

The correctness of this adjudication is brought before us by 
the plaintiff's appeal. 

The concluding clause of the section from which we have 
quoted, declares the award of damages, made by the comnzission- 
ers and reported, for compensation, "shall be final, unless one or 
the other of the parties shall appeal to the Superior Court within 
ten days, in which case the issues shull be tried by a jury of the 
county in which the land lies." 



622 IN THE SUPREME COURT 

Language very similar, in reference to an appeal to this Court, 
is foui~cl in the act passed to facilitate the coi~structiol~ of tele- 
graph lines (Acts 1874-'75, ch. 203), section eight of which pro- 
vides "that the right of appeal to the Superior Court shall be 
limited to thirty days after the confirmation of the report of the 
commissioners," and it has been held that an appeal could not be 
talien at an earlier stage in the proceedings. 

The constitutional provisioi~ (Art. 4, $8) that the Supreme 
Court shall have jurisdiction to review, upon appeal, any decision 
of the court. below, "upon any matter of Inv; or l-gd i:~fercncc," 
is not impaired by postponing the exercise of the right to the 
final determination of the cause, when all the alleged errors may 
be reviewed, as in criminal prosecutions. 

The section of The Code which allows interlocutory appeals 
must yield to the special enactment governing the special case. 
Telegraph Co. v. Railroad Cb., 83 X. C., 420. To same effect 
iV. C.R. R. Co.,v. C. C. R. R. Co., Ibid.,489. 

The special methods provided for acquiring lands needed in 
the prosecution to completion of great worlis of internal improve- 
ment, when title cannot be acquired by negotiation on fair terms, 
are intended to expedite their construction, and do not, therefore, 
admit of the interruptions and delays, incident to ordinary pro- 
ceedings at  law, by which their progress might be greatly retarded. 
JIThile in the first instance the land required is to be designated 
by the company as best knowing its ow11 necessities, and the cause 
proceeds, without obstruction by appeal, to the assessment of 
damages, the  dissatisfied owner may then remove the action to a 
higher tribunal, and there have all the issues material in the con- 
troversy submitted to a jury, to be passed on under the guidance 
of proper ii~structions from the judge, as well as a re-assecsment 
of the damages. This seem to afFord protection agaimt arbitrary 
and needless exactions of the corporation, while it permits the 
work to go on, so that the controversy is then settled. 

The abuse of the conferred power in the demand of nlore land 
than there is any reasonable need for  nay be thus corrected- 
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ICfiIIs on Eminenf Dom., $49-while if fairly exercised within 
the limits of the discretion, it will not be interfered with. Ibid., 
$62. 

It is thus manifest that the cause was practically withdrawn 
from the jurisdiction of the clerk, with whom i t  ought to have 
remained until the commissioners had acted and made their report 
ascertaining the value of the lot to be condemned. But the 
statute directs him to issue the summons to the sheriff to sum- 
mon the necessary ilumber of the commissioners, and not himself 
to designate them. Their selection devolved upon the sheriff 
and not upon the clerk. 

The attempted removal of the cause to the Judge of the Supe- 
rior Court, when made, was unauthorized, and he should have 
remanded it in order that the proper summons might issue and 
the commissioners proceed to estimate and report the sum to be 
paid by the company. 

The appeal from the ruling of the Judge must be sustained 
and his action declared erroneous. This mill be certified to the 
end that the cause proceed in the manner pointed out in this 
opinion. 

Error. Reversed. 

*EXNIB STATON v. JACOB MULLIS. 

Deed- Construction of- Color of Title-Adverse Possession- 
Estoppel-Burden of Proof-Possession-Desoi'iption 

and Location. 

1. When the habendurn and warranty clause of a deed are joined, and the inten- 
tion to convey a fee is clear, the words of inheritance will be so transposed as 
to connect them with the conveying terms, so as to secure the intended effect 
of the deed. 
- 

*Ashe, J., having been of counsel, did not sit on the hearing of this case. 
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2. A deed conveying a life-estate is color of title, and when accompanied by 
adverse possession for the required time, will ripen into a good title to the life 
estate so granted. 

3. When the plaintiff claims under a deed purporting to convey the land in dis- 
pute, and shows an apparently adverse possession, the burden of proof is on 
the defendant to show that such possession is not adverse; and when he 
claims a reversionary estate after a life-estate, that such life-estate deter- 
mined too short a time before the bringing of the action to bar his right. 

4. A deed is an estoppel, even as between the parties there t ,~ ,  ou1y as to the estate 
conveyed. 

5 .  Where A, havinga life-estate, conveys to B in fee, who conveys to C, the rever- 
sioner or remainderman does not have a right of action until the deat,h of 
the life tenant. At his death, the possession becomes adverse, and will ripen 
into a good title by seven years' possession, the title being cut  of the State. 

6. Possession by a grantee of any part of the land described in his deed, is con- 
structive possession of the entire tract against all persons, except a party hav- 
ing a superior title to the part of which there is only constructive possession. 

7. When the beginning corner >\as located, and there was evidence showing 
marked trees, corners, natural objects, &c. ; I t  was lielcl, some evidence from 
which a jury might locate the land in controversy. 

8. I t  is not error in a Judgc to refuse to charge abstract principles of law which 
have no application to the case. 

9. When a %itness swears to his possession, with repeated acts of ownership 
extending over many years, vhich eridence is allowed to qo unchallenged to 
jury, it is not improper for the Judge to  assume a legal possession to have 
the been testified to  ancl to so pressnt thc cnee i? his char,-? to t h e  jury. 

(Davis v. Hig.qim, 91 K. C . ,  382 ; Allen v. Bozaen, 74  N. C., 155 ; Stell v. E u r h a ~ ~ i ,  ti7 
Pi. C., 62 ; Batchelor v. T.1'1~itaker, 88 3'. C., 3.50 ; Osborn v. dndarsoi?, 89 S. C.,  26'1 ; 
Simpson v. Elount ,  3 Dev., 34; Wi'illiams v. Buchanan, 1 Ired., 535; Guc7ge1, 
v. Henslry, 82 N. C . ,  481 ; Loyon v. Fitzgerald, 87 N. C. 308, cited andapproved). 

CIVIL ACTION for the possession of land, heard before ~l lacRae ,  
Judge, and a jury, at Spring Term, 1884, of UXIOK Superior 
Court. 

The facts appear fully in the opinion. 
There was a verdict and judgment for the plaintiff, and the 

defendant appealed. 

Messrs. Payne & Van?z and Haywood & Haywood, for the 
plaintiff. 

~Wessrs. Covington & Adams and J. W. Hinsdale, for the defen- 
dant. 
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plaintiff introduced a grant from the State, issued on the 20th day 
of December, 1799, to Francis Cohurn, and successive deedb from 
him to the plaintiff. The last in the series is a deed made on 
May 3, 1832, by Frederick Staton to his son, the plaintiff, pur- 
porting to convey a tract of five hundred acres, parcel of the 
original grant. Objection was made to the admission in evi- 
dence of the grant and of the two deeds, more especially that 

40 
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from John Cohb to Vernal  h t l a n ~ s  for two hundred acws, exe- 
cuted in October, 1814, upon variouq grouncls that have bee11 
abandoned as untenable, in the argument before u ~ ,  under the 
ruling in the case of' Davis v. Hiygins, 91 N. C., 382. 

Objection \\as a lw  taken to the operation of m e r a l  of the 
deeds, particularly to that executed in Octolwr, 1819, by Yernal 
Adan15 to Fredericli Statoa, and to that b~ the latter to the plain- 
tiff, ah tonveying, f i r  n a n t  of ~vord i  of inheritance, a life c-tate 
only to the respecthe grantees. I n  referellce to tliii conitruction 
of the deeds it is only necessary to say, that in form t h y  are quite 
a, favorable to a construction M hidi pa.ses ail estate in fee as that 
befijre the court in Allen v. Bowen, 74 S. C., 153, a i d  ecj~~ally 
admit the transfer of the conclnding nord. "hii  heirs and a 4 p s  
forever," which follow the clause of warranty to the operati! c 
conveying worcls of the initranlent. 

I n  iZl/cn r. Bo~cen, supra, the intention i i  declared to he to 
"sell all the right, title and claim" of the grantor in the preni- 
ises, and the concluding clause i i  a. f'ollon s : "And I\ r, Tllonia~ 
A.  Pritchett and Elizabeth hi. n ife, do, for thenizelvcs, t1wi1 
heir<, cxec.utor., acln~ini+ntor., and a-zigni fowcer, the 1 : d  to 
the bait1 William Bowen, his heirs, executori, atlminiitmtor2, and 
a.signz forever, clear of all incumbrance- n hatever." M'liile 
this war an indepeuclent ientente, icparated by :x period fiom the 
preceding operative word\, it n a s  transpo-ed and nnncxetl to 
them, to give the deed effect a* a conveyance of the i n h c h l ~ c e ,  
in carrying out the manifest intent of the partie, to it. 

The  deed nov under examination, from Freclericl; St:~ton to 
the and in this feature th r  others are similar, convey, 
the tlewribcd land, with appurtenance- belonging, to the grantee 
ill fee sinzple, and without a pause or interruption proceeds, "And 
I, the +aid Frederick Staton, for n~yielf ,  my heirs and ai3igns 
cloth htweby warrant and forever defend the above bargained 
land free and clear from nlpelf .  my heirs and as~igns,  and from 
the lawfnl claim or claims of any person or perqonq claiming any 
lawfill c,laimq n hatsoe -er unto the said Ennis Staton, his heim 
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and assigns forever." The instrument expresses the intent to 
convey the inheritance, and that intent may be effijctuated with 
equal, if not stronger reasons, by transposing and annexing to 
the conveying words the concluding part of the sentence. The 
warranty is spent before reaching that part, and is full and com- 
plete without it. There is no division in the sentences to inter- 
fere with the transposition of the inheritable words from the 
place where they are not needed, and their annexation to the con- 
veying terms by which the intended effect of the instrument will 
be secured. 

The cases relied on in the brief of appellant's counsel, as modi- 
fying the decision in that case, Stell v. Bnrhnm, 87 N. C., 62, 
and Batchelor v. Whitalzer, 88 1\'. C., 350, do not profess to over- 
rule it, but to draw distinctions which render it inapplicable as a 
precedent. Whether they are consiitent is not material in the 
present inquiry, since the plaiutiff, if he only acquires an eitate 
for his own life under his father's deed, lcas living when the 
present term began; and though it is suggested that he has since 
died, such life eitate is bufficient to suhtain the action, so far a t  
title is concerned. The deed at least constitutes color of title, 
and accompani~cl with c*ontinuous adverie occupancy since its 
execution, during the long interval of time that has followed, is 
snfficieut to perfect the life estate. 

We do not yield our aisent to the contention of counsel, that 
this possession did not become adverse until after the death of 
Frederick Staton, the deed to whom, upon a like rule of construc- 
tion, would pass but an estate for his life, siuce Vernal Adams, hi- 
immediate grantor, and those who preceded him in the claim of 
title UD to Coburn, to whom the grant from the State ii-ued, for 
a similar supposed defect, had no greater estate in the land than 
for their several lives. 

The previous owners all died before the institution of the suit, 
hut the record does not show when their respective deaths occurred, 
except that Frederick Staton died about the close of the late civil 
war. The conveyance from Coboru to Cobb, bears date iu 1806, 
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and if the latter was then of full age and capable of' contracting, 
he mould have been about 87 years of age when the summons 
was sued out, and if he or any other, died any considerable 
period before the death of Frederick Staton, the estate mould 
have come to an end, and the plaintiff's possession then rendered 
hostile, continued for the required interval, would hare sufficed 
to perfect his life estate against all claimants. 

W e  cannot infer from the mere adn~ission that these prior life- 
tenanti died previous to the com~nencenlent of the suit, the time 
when their beveral deaths occurred, and the question arises, upon 
whom devolves the duty of showing that the plaintiff's posses- 
sion under his deed, apparently hostile, wai not really so for the 
necessary period of time to bar a reversionary estate retained in 
another, who is not barred of his entry and right of action. I n  
our opinion the burden of proving that the posiession is not 
adverse to the owner of such reversion for a period sufficient to 
bar his recovery, and to this end the date of his death, devolved 
upon the defendant. H e  is called upon to defeat the plaintiff's 
apparent title by proof of a superior ontitanding title in another, 
since, in the absence of such evidence, possession under the deed 
for a sufficient space would confirm the estate proposing to pa5s 
under the deed. 

Again, the act of accepting the deed from his father, does not 
operate as an estoppel, even inter partes beyond the estate con- 
veyed, upon the plaintiff, nor is he thereby precluded from denp- 
ing that any reversionary estate remained in Frederick, for the 
instrument upon ith face does not show that all the estate vested 
in him was not thereby transmitted to the plaintiff: The title 
being out of the State by reason of the grant, it came to an end 
at the death of the first life-tenant, Cobb, under his defective 
deed, and all the estate claimed under deeds with adequate pos- 
session of the land, was adverse to the owners of the reversion, 
and gave effect to those deeds. Osborne v. Anderson, 89 X. C., 
261. 
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Passing from this aspect of the case, we come to the conside- 
ration of the exceptions, which rest upon the alleged inability of 
the plaintiff to locate the grant or his own deed by the lines 
therein mentioned, so as to include an? of the land in possession 
of the defendant, and the want of evidence of his possession 
under his deed. The surveyor, C. W .  Watkins, examined by 
the plaintiff, ran the boundaries of the grant as shown in the 
accompanying map, and found at various points, according to his 
testimony, indications from pointers, marked trees, and other 
natural objects, of corners and lines, corresponding with some 
variations in distance and slight deviations in course, with the 
calls contained in the grant. 

The beginning point seems to hare been fully established. 
This, with other evidence, is sufficient to warrant the jury in 
determining its location. I n  the map, the Mullis land, claimed 
by the defendant, lies wholly west of Segro Head Creek, with 
its eastern boundary pursuiug a course nearly that of the creek, 
and touching the creek as the defendant contends, at  the south- 
east corner, so as to iuclude all the territory in dispute within 
its limits. The plaintiff, however, insists upon its stopping at  
the corner G, and running thence to H, it being designated in 
the grant as running from Stewart's corner at  G, with his (the 
Mullis) other line, south 31' west 18 chains to his corner. The 
line as actually run by the surveyor in that direction, falls short 
of reaching the point by only 40 links, being 1 7  chains and 60 
links. This location extends the grant over the area iij contest. 
There is, and can be, no lappage, for where the Mullis line is 
found, there must be the line of the grant which calls for it. We 
think there was sufficient evidence before the jury to warrant 
their finding the position of this divisional line, and its bearing 
upon the controversy becomes material in the fact that if the dis- 
puted land lies outside the boundaries of the Mullis tract aud 
within that of the plaintiff's deed, his possession of any part of 
the laud described therein, mould be a constructive possession of 
the whole, and this possession continued for seven years without 
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interruption from others so as to expose them to his action, 
would perfect his title, except as against one who has the supe- 
rior title to the part not in the actual, as distinguished from the 
constructive, possession of the plaintiff. 

The next objection to be examined, is the alleged vagueness of 
the descriptive words nsed in designating the land, rendering 
incapable of ideu tification what the deed undertakes to convey. 

Some portions of the description of the corpus or subject mat- 
ter of the conveyance, are positive and definite. The land is 
represented to lit. on Imth sides of Negro Head Creek. I t  is 
bounded by a portion of' the creek above the mouth of Bushy 
Branch, which empties into it-by the Branch up to its intersec- 
tion with McRae's line, and thence along that line. I ts  south- 
west corner is Adams' corner on Cedar Branch ; proceeding west 
from McRae'e line, the boundary croqses the creek, and there 
meets with the Mullis line, which it follows further westward, 
uutil crossing it, it proceeds on by different deflections, until it 
arrives at Cedar Branch. All the objects called for are laid 
dowu 011 the map, and the only difficulty ia closing up the gap 
on the north, is in awertaining how the line shall be run between 
the McRae and Mullis tracts in conformity to the requirements 
of the plaintiff's deed. I f  this be done by starting at 14, which, 
the surveyor says, is the terminus of the McRae land, along 
whose line that of the plaiutiff rum, or fiom a point just north 
of 14, and pursuing a coarse which mill become coincident with 
the dottcd line after passing the creek, and this be deemed the 
true boundary, it will not take in, according to the testimony of 
the witness, any land of which the defendant is in possession. 
On the other hand, if the correct location be fixed by contiuuing 
the liue between three and four, passing H, atld proceeding on to 
the creek, a i d  then by the bame route reaching the McRae line; 
or, if the true positior~ of the liue be from four to five or from 
H to G, by either of such runnings the defendant would be made 
a trespasser. I f  the Iiue from Q to H be a boundary of the 
grant, as placed upon the map by thesurveyor, it would seen1 to 



F E B R U A R Y  TERM,  1885. 631 

be a boiindary for the Mnllis tract, and inasmuch as the plain- 
tiff's deed also calls for that boundary, his land must come up 
to, and be bordered on it. 

There was much evidence heard before the jury upon the con- 
tention as to these matters, and they were charged that if the 
land described in the plaintiff's deed was part of that embraced 
in the grant to Coburn, that is to say, if starting at D or 14, and 
thence running north 5' west to E, or the intermediate point 
between E and F, and thence to F, and crossing the creek, pro- 
ceeding on by W and G to H, the lines thus run would include 
land in the possession of the defendant, (and about this enclosure 
there seemed to be no controversy), the response to the first issue 
should be in the affirmative. So, too, the jury were charged that 
the title being out of the State, the deed to the plaintiff with pos- 
session (and that the plaintiff testified to his having been in pos- 
session since May 3, 1832), would be sufficient whether it passed 
an estate in fee or for life. 

Some of the instructious asked were, that the Judge should 
define and explain the character of a possession required to con- 
vert a defective into a perfect title under a deed purporting to pass 
an estate in land, the onlission to give which cannot be assigned 
for error, for the reason that the fwts to which such an instruc- 
tion would be applied do not appear in the evidence. 

The plaintiff tebtifies that his brother had a clearing of eleven 
acres on the 640-acre track, and was i ? ~  possession for about 
twelve years before going west, and that he, the witness, has 
kept it ever since his purchase from his father; that he got tim- 
ber whenever he wanted it from that corner, to the Martin Ross 
corner, and to the creek, right on the corner of the 640-acre 
grant at Copperhead, marked H. The Judge states the plain- 
tiff's testimony to be, a i  in fact it was, that "he had been in pos- 
session of the land described in said (his own) deed since May 3, 
1836," the date of its execution. 

We cannot undertake to say that a constant cutting of timber 
up to a defined line duriug so long a period, as of right, and 
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without interference or complaint from any one, is not an asser- 
tion of ownership, and a posses4011 suffic.ient to give effect to 
that, which, in the absence of the exercise of such rights of 
ownership, 1%-ould be but color of title. 

I n  ~Sirnpson v. Blount, 3 Dev., 31, Rufin,  J., declares that 
"exercising that dominion over the thing, and taking that use 
and profit which it is capable of yielding in its present sfate (the 
italics are his own), is a possession." 

Of similar import is the definition given by Gaston, J., in 
TVilliams v. Buchanun, 1 Ired., 535, when he says that ('pos- 
sessioli is denoted by the exercise of acts of doniinion over it 
(the property) in making the ordinary use, and taking the ordi- 
nary profits of which it is susceptible in its preient state, such 
acts to be so repeated, as to show that they are done in the charac- 
ter of owner, and not of' an occasional trespasser." The subject 
is considered in Gu,dyer v. Hensle.~, 82 N. C., 481. 

The court is not required to lay down abstract rules of lam 
not pertinent to any aspect of the proofq, but to declare the law 
as applicable to the facts that, upon the evidence, the jury may 
be warranted in finding, and to aid them with this knowledge in 
their inquiry. 

The appellant should have asked an instruction predicated 
upon the facts proved, or as the jury would have been nsrranted 
in finding then] upon the te+tirnony, that they do not constitute 
possession, withiu the rneaning of the rule which attaches such 
conieqnences to a deed, in itzelf conveying no title. I f  the 
instruction had been refused, when it ought to have been given, 
it would be a reviewable error capable of correction. But none 
such was asked. The witness swore to his possession, to reneated 
 act^ of himself extending over many years in assertion of owner- 
ship, and this testinloup is before the jury unchallenged. I t  waz 

wlme entirely proper under such circumstances fhr the court to a:- 
a legal possession to have been testified to, and io to present the 
case i11 the charge to the jury. 
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This view is not in conflict with the ruling in Logan r. Fitz- 
gerald, 87 N. C., 308, cited in the argument upon the point now 
consider&. There the claim mas under an alleged possession, 
with and without color of title, and the Court below fiailed to 
discriminate between the possession required in the two cases. 

The error in that caqe consisted in the neglect of the Court to 
explain that in the absence of any deed or instrument ~ufficient to 
afford color of title, "the occupation de fncto is the measure of 
possession," and it cannot he enlarged by construction up to 
boundaries, as is the rule when there is a supporting color of title. 
This was calculated to mislead. 

I n  this case there is an acconlpanying deed, and the possession 
of any part, is possession of all within the boundaries of it, 
except when some portion is held under a superior title, to which 
actual occupation does not extend. The Judge ought not to 
have told the jury that there was no evidence of possession, for 
this wouId neither accord with the testinlony reported, nor with 
the Judge's understanding and statement of it. 

The special instructions numbered 12, 13, 14 were given with 
modifications of the first two of them, which in our opinion 
were entirely proper. Indeed, it i5 queztio~~able whether the 
defendant vas  entitled to them as modified, for while the descrip- 
tion of the beginning in the plaintiff's deed fixes it " on the east 
side of Xegro Head Creek, in &Rae's line," its position in the 
line may be determined, or evidence of it derived from other 
provisions of the deed. Besides, in assuming the starting point 
to be at  14, which the surveyor states to he the southwest corner 
of the NcRae tract, you depart at once from his line, while the 
directioii in the deed is, that thenre the line of the plaintiff shall 
run "with said McRae's line, crossing *aid creek," and then 
when meeting the Mullis line, to pursue its course to Smith's 
line, all of which calls are ignored in the requested instructioi~s. 

Xor i5 it very important to ascertaiu the precise point of the 
beginning in McRae's line, since wherever it is placed, the final 
call requires the boundary to run from the ascwtained intersrc- 
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tion of' Bushy Branch with it, along that line at 12, and to fol- 
low it to the beginning, thus conlpleting the enclosure. 

Upon a view of the whole case, aud after re-arguments, full 
and exhaustive, upon the exceptions coutained in the record, we 
are brought to the conclusion that none of then1 are tenable, aud 
that there is no error in the rulings upon them. The appellant's 
case was fairly and even favorably subniitted to the jury, and 
their verdict is sustained by the evidence. We have condered, 
and can consider duly assigued error, except there be in the 
charge an erroneous a i d  misleadillg propo-ition of law, and 
none such appear. 

The judgment muqt be affirmed. 
No error. Affirmed. 

<J. B. SUMNER, Adm'r, v. T. J. C K W L E R .  

Ecidenoe-finnsnctions and Comrnrmications with Becensptl Per.- 
sons. 

I. Assignment of error for the exclusion of proposed evidence must distinctly 
point out its releyaucy and materiality. 

2. h party to  an action is not permitted to  testify in his own behalf agaiust the 
execut,or, administrator, &c., of a deceased person, uuless the executor or 
administrator, kc. ,  is examined, or the testimony of the deceased person is 
given in evidence, when the door is opeued to  tbe opposiug party to  testify 
for himself, but only as to  those particular trsuaartions and cor~imunications 
to  which the testimony of the deceased persou or his representative was perti- 
nent. The Code, 6590. 

(Knight v. h'iliebrew, 86 N. C . ,  400; Bland v. UIHu,yan, 64 S. C.,  471, cited and 
approved). 

This was a CIYII, ACTIOK, tried before Graves, Jud-qe, at 
Spring Term, 1885, of bus cox^^ Superior Court. 

The action mas brought to recover from the defendant, the 
amount of certain claims agaiust the State of North Carolina, 



FEBRUARY T E R M ,  1885. 636 

drawn on the Treasury of the State, which the defendant drew 
from the said treasury, to the use of the plaintiff, The defend- 
ant relied upon the plea of accord and satisfaction. On the trial 
the plaintiff introduced himself as a witness and testified as fol- 
lows : " I went over to Stephens7 mill with nly father and pascd 
the mill, going toward* Candler's house, and met him on a horse 
with a t ~ l r n  of grain. Candler said his wife had hunted for the 
receipts; that 11e \voulcl let my father have the horse, bridle and 
saddle, and the order for the two hundred dollar claim." On 
crow-examination he said he had been prowcuting this suit. 
Jesse Sumner, son of the plaintiff's inteitate, war then intro- 
duced by the plaintiff, and testified as fo1lon.s: "I am the .son oi 
J e w  Smnner, who died about August 8th) 1878. About 1875 
I iaw Jesse Sunlner and Candler together. They were at the 
*teps of the Robert. building in Asheville. I said to nlp father, 
"Let's go honle." Candler said, "I will hunt the receipts." 
Sumucr said, he must get the receipts, he did not  ant the 
receipts. AIy father said, he noultl take the horie, bridle and 
saddle and snit of clothing for theclaim, and Candler was to get 
up the receipts for the claim ; +aid if he did get the receipts, he 
could get a proper wncher from the treasurer, and it ~ ~ o u l d  be all 
right. H e  had hecu a ~ ~ i t n e s s  all the tinte. This Tyas the firit 
time he had been sworn." 

The defendant introduced hinlself as a witness and te5tifiecl as 
follows: " I have heard the testimony of John Sunmer, the plain- 
tiff: Nothing occurred at the mill; 011 the 18th day of February, 
1873, I met John Sumner and hi. father. Sever n.as a nord 
mentioned on the subject in the presence of John at that place 
or any other place." 

A t  this point the defendant offered to assign the rea3on x h y  
nothing was said, and the plaintiff objected. The court said the 
defendant might testify as to the transaction or conlnm~ication 
with deceased, about which the plaintiff; his administrator, had 
testified, but not as to any other transaction or con~n~unicatiosi 
with the deceased. The defendaut excepted. The witness then 
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testified that the witness, the plaintiff; mas uot at tlie house of 
John Hendrix. 

The defendant then offered to testicv in regard to the matter 
testified to by Jesse Sumuer, son of deceased; objected to, objec- 
tion sustaiued, and defeudani excepted. 

The defeildaut then offered himself as a witness to tehtify for 
all purposes. Plaintiff' objected; objection sustaiued, exception 
by the defeadant. There was a verdict and judgment for the 
plaintif, and the defendaut appeaIed. 

Messrs. Theo.  F. Dncidson and J. H. Jfe r~ i~non ,  for the 
plaintiff. 

2tfeessix JlcLoud & X o o r e ,  for the defendant. 

ASHE, J. (after ztating the facts). The first exception talieu 
by the defendant was to His  Honor's refusal to allow the teqti- 
n l o ~ ~ p  of the defendant, as to the reason nhp nothiug \ ra+  said 
when he and the plaintiff's iutestate met uear the mill. There 
wa- no error in the ruling of His  Honor is1 that r e y c t .  H e  
told the TT itne.6, he might testify a, to the trausactivn or conlmu- 
nication with the dece:ised. The fact that the nitness did not 
proceed to testify, \$as evidence that what he proposed to say 
was not about the trauzaction or co~lln~us~ication that was testified 
to by the plaintiff, aud besides it i t  a well established rule of evi- 
dence, that error cannot be ahqigued in the ruling out of evidence, 
unlehs it is diqtiuctly ~ h o w n   hat the evideuce was, in order 
that its relevancy may appear, aud that a prejudice ha5 ari-en 
from its rejectioa," aud in thiz case it does not appear what the 
rejected evidence was, and we caullot qee that it nas  pertinent or 
material. Knight v. Killebrew, 86 K. C., 400; Bland v. 

O'Hngan, 64 N. 6.' 471. 
Nor was there ally error in the ruliug upoil the grouud of the 

second exception. 
The plaintiff, as the administrator of Jesse Sumuer, had intro- 

duced a witness who testified to a conversation between his intes- 
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tate and the defendant. The defendant then offered himself a i  
a witness to explain or contradict the testimony of the plaintiff's 
witness. As a party to an action, one may be admitted to te,ctify 
in his own behalf under section 342, C. C. P., section 589 of 
The Code. But by section 343, C. C. P., section 590 of The 
Code, he is excluded from the right of being examined as a wit- 
ness in his own behalf, against the executor, administrator, &c., 
of' a deceased person. There is, hen-ever, an exception to this 
rule contained in the proviso, that when the executor or adminis- 
trator, &c., is examined as a witness in his own behalf, or the 
testimony of the deceased person is given in evidence in regard to 
the same transaction or communication. I n  such a case it is held 
the door is opened, and the opposing party may offer himself as a 
witness and testify in regard to the same traniaction or conmu- 
~lication. 

But the plaintiff has not offered himself as a witnesq in his 
own behalf as to the conrersation beheen his intestate and 
defendant, as testified to by Jesse Sumner, nor had he offered in 
evidence any testinlony of his intestate. The testimony, there- 
fore, was clearly excluded by section 590 of The Code. 

The remaining exception, to the refusal of the Court to admit 
the defendant to testify for all purposes, v-as equally untenable. 
T h e n  a party to an action is admitted to testify in his own 
behalf under the proviso or exception in the section 590 of The 
Code, the testimony is restricted to the same transaction or com- 
munication as testified to by the opposite party. I t  does not con- 
template opening the door so wide as contended for by the defeu- 
dant. 

There is nu error. The judgment of the Superior Court of 
Buncombe county is affirmed. 

S o  error. Affirmed. 
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* J .  M. TURRENTINE v. THE RICHMOND & DANVILLE RAILROAD CO& 
PANY. 

Contributory A7egi?igelzce-Issues. 

1. Where issues are framed in such a manner that the material facts of the case 
as found by the jury are confused and unsatisfactorj, the verdict should be 
set aside and a new trial ordered. 

2. In  an action aqaiust a Railroad Company for an injury to the plaintiff, result- 
ing from its negligence, although the plaintiff shows negligence on the part 
of the defendant, he esuuot recover, it by reasonable care and attention on 
his part, he could have avoided the injury. 

3. Mere negligence or want of ordinary care will not, however, bar the plaintiff's 
recovery, unless it is such that but for that negligence the misfortune would 
not have happened ; nor if the defendant might by the exercise of care on his 
p a ~ t ,  have avoided the consequence of the plaintiff's negligence. 

(Gunter v. Wicke?., 85 N. C., 310 ; Ower~a v. The Railroad, 88 N. C., 50'2 ; Far?ner v. 
The Railroad, I b i d . ,  564; A?~cock v. The Railroad, 89 N .  C., 321 ; Bankv. Alexan- 
der, $4 S. C., 30; Mitchell 8.  Brown, 88 N. C., 156, cited and approved). 

CIVIL ACTIOX, tried before MacRae, Judge, and a jury, at 
Spring Term, 1884, of MECKLEXBURG Superior Court. 

The complaint charges that the plaintiff, as route agent in the 
service of the post office department, and in charge of the mails 
on the defendant's train, in passing between Charlotte and Dan- 
ville, in the latter part of November and early in December, 
1877, in consequence of the insufficient w a n i k g  of the room in 
the car assigned him, became violently ill and lost his power 
of speech, and in this action he claims reparation in damages for 
the consequences of the negligence and inattention of the rom- 
pany and its employees. The answer denies the imputed neglect, 
and avers that -while the room occupied by the plaintiff for offi- 
cial purposes, was kept warn1 and comfortable during the severe 
cold weather that prevailed at the time stated, the injury to the 
plaintiff's health aud physical condition was the result of his own 

+ MERRIMON, Judge, did not sit on the argument of this cause, having been of 
counsel. 
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iinprudence in opening the outer door of the room for the deliv- 
ery and reception of mail-bags in his night excursions aloug the 
route on his return to Charlotte, in wl-hich currents of cold air 
would enter, accelerated in volume and force by the rapidly 
moving train ; and the want of proper precaution for his own pro- 
tection from the effects. The awwer also charges that his inteni- 
perate habits, and self-exposure in passing from the train, at mid- 
night,oa its arrival at Charlotte, to his own house, and other mis- 
conduct on his part contributed to bring on the physical condition 
from which he snfired, and which, with proper care for his own 
person, might have been avoided. Upon these controverting alle- 
gations, issues were drawn and submitted to the jury which, with 
their responses, are as follows: 

I. Did the defendant negligently fail to provide a car prop- 
erly heated for the accommodation of the plaintic, as route agent 
in charge of the United States mails from Charlotte to D a n d l e  
on the 27th) 29th and 30th of November, and on the 1st of 
Deceniber, 1877, or on either of' said days? Answer-Yes. 

11. I f  so, was the plaintiff'injurecl thereby as charged in the 
complaint ? S o t  as charged. 

111. What  damage has the plaintiff sustained by reason of 
the injury resulting from such negligence, if any? dnswer- 
Twenty-five hundred dollars. 

IV. Did this negligence produce the injury to the plaintiff, or 
was it only the partial cause of the illjury? Answer-Partial 
cause. 

The plaintiff moved that the verdict be set aside, and a new 
jury ordered, on the ground that the filldings were inconsistent 
and insenrible. This n-as refused and judgment rendered for the 
defendant, the court expressing the opinion that as the jury had 
found that the company was negligent in failing to provide a car 
properly heated for the plaintiff's use, and that this negligellce 
was only a partial cause of the plaintiff's loss of boice, other 
causes having been set up in the evidence, it was impossible to 
apportion the damages resulting therefrom. The plaintiff ap- 
pealed. 
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TURRENTIXE 71. RICHMOND 8 DASVILLE RAILROAD. 

JIr .  IV. P. Byizutn, for the plaintiff. 
IMessrs. D. XchemA and Reade, Busbee & Busbee, fbr the 

defeudant. 

SMITH, C. J. (after stating the facts a6 above). MTe have not 
adverted to the numerous exceptions scattered along the \yay in 
the progreq? of the trial to the ndmis~ion of cvi:',cncc the jury 
nrre  allowed to hear, aor have we given more thau a sununary 
statenlent of the matter ia controversy, since the response of the 
jury to theinquiries they were directed to make, furnish sufficieut 
reaqou without an examination of the other errors asbigned, for 
reversing the judgment aud submitting to another jury, issues 
put in a fbrm that will elicit the informatiou needed in cietermin- 
ing the case upon its merits. The present findings do uot enable 
the court to see whether there was that coucurrent negligence of 
the plaintiff, which, a-sociated with that of the defendant, brought 
about the injury, and in consequence denies him redress. The 
proper inquiry mas not only as to the defendant's neglect in warm- 
ing the car used by the plaintiff, but whether the plaintiff him- 
.;elf, b~7 the want of proper care and attention, such as a prudent 
man would and ought to take for his own safety against the 
effectb of being in an unwarmed room, did not bring the injury 
011 himself or directly, by his own neglect, contribute to it. I f  
he did, he is not eutitled to recover, under the established rule, 
that notwithstanding the previous negligence of the defeudant, 
the plaintiff cannot maintain his action when, in the exercise of 
reasonable care and attentiou on his own part, he might have 
avoided the injury sustained. 

To illustrate the proposition of law in its application to the 
present case. I f  the plaintiff, entering the car and finding it not 
varmed, neglected to provide adequate clothing for such an 
atmosphere, and recklessly and needlessly exposed his insuffi- 
ciently clothed person to blasts of cold air, and this was the 
direct and immediate cause of his injury, he could not hold the 
defendant responsible for consequences that proceed directly from 
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TURRESTIXE U .  RICHMOXD & DANVILLE RAILROAD. 

himself-' and his own incliff'erence. The q u c & m  fbr the j r q  , in 
the mordi of an eminent English Judge, i- " whether the d:ui~age 
nas occ.asioned entirely 1 9  the negligence or i ~ q r o p e r  conduct 
of the defendant, or whether the plaintiff' hini,elf w fBr w n -  
tributecl to the miifortune, by his own negligence or nant  of 
ordinary and coimllon care and caution, that hut for such uegli- 
gence arid nnnt of ordinary care ant1 caaution on hi? part, the mis- 
fortune ~rould 7~0t hnce lzappened. 111 the fir4 placr the plaintiff' 
nould be entitled to recover, in thc latter not ; a* hnt ii)r h i5  o\\ n 
fault the mi.fortune vould not l~ave  happelled." AZuil in expla- 
nation of the propoiition he add<: "Mere ne:,rlioenc~e or vaut  of 
ordinary care or caution N ould not, hou ever, diwltitl(1 lii~il to 
recover, unle+ it were such that but for thut negligence or nant 
of ordinary care and caution, the mi-fortune \\ odtl  uot have 
Iiappenect; nor if the defendant migl~t, 1)) the exercise of cart 

on hi< part, hare avoided the consequence- of the neglect or care- 
lessnes~ of the plaintif." Wightman, J., in TtI.ft v. I7?1rmm, 

94 En#. Colu. Law Rep., 573. 
The rule is thus io fully and definitely e x p w i d  a% to require 

110 fiirther  comment^ from ui. 

The counterpart of thi, rule is cleclared in Gzozter v. Wicker, 
85 S. C., 310, Owens v. Rciil~oad, 88 S. C., 502, E'urmei. v. 
Railrocctl, Ibid. ,  564, and in dycock Y. Railroad, 89 ST. 4'., 321, 
that the defendant will he liable, notwithit:ulding previou. neg- 
ligence of the plaintiff, if, when the il!jurp nab done, it might 
have been averted hy the exercise of rea~ouable care and pru- 
dence on the part of the defendant. 

The jury say that the company neglected to provide a wita- 
ble room in the coach for the nse of the plaintiff, that thib negli- 
gence was a partial cause of the plaintiff's il~~jul:~;, but the injury 
was not brought about in the manner charged. How can it be 
seen h o ~  far and how directly the plaintiff contributed to his own 
injury, and whether this participation was such as to absolve the 
company from liability for the results? The finding does not 
point out the efficient and direct cause of the plaintiff's ill health 

41 
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and suffering so that it can be determined how far his &,regard 
of the dictates of prudence for the preservation of hi. health 
was the direct or an active contributory came of hi4 attack. The 
issues should have been so framed as to distinctly prebent the 
case in the aspect suggested, and especially to show the exteut of 
his contributory agency in producing the result, so that the rule 
of' law could be applied to the f'act,~, and the company', responii- 
bilitp in the premizes decided. 

The judgment, nhile the only one that could be rendered on 
the findings, rests, neverthele.;~, upon a confused and nnsatisfac- 
tory rerdict, and ought not to stand, a i  injustice may be done 
to the plaintiffl. Pursning the zarne course as in Bunk v. Alez- 
a n d e ~ ,  84  K. C., 30, and Mitchell v. Brown,  88 K. C., 156, we 
must reverse the judgment and direct the award of a venire t l e  

~ i o v o  to try issues drawn up in proper form, and to thii end let 
this be certified. 

Error. Reveried. 

d. M. TrRRENTINE v. THE RICHMOKD ASD DANVIL1.E RAILROAD 
COMPAKY." 

I .  Tintil the term expires, there is no final determination of the cause, so that the 
case on appeal need only be filed wth in  fire days after the end of the term at 
which judqment is rendered. 

2. In calculating the time within ah ich  the case on appeal must he tiled, the first 
day is to  be excluded. 

(Clif ton v. Wynne,  81 N. C . ,  160; Noore 1. H i m a n t ,  90 N. C.,  163: Bcr~croft r. 
Roberts, ante, 249, cited and approved). 

This was the defendant's appeal in the preceding case. 
The trial of this cause was entered upon during the Spring 

Term, 1884, of the Superior Court of Mecklenburg county on 

*MERRIMOX, Judge, having been of counsel, did not sit on the hearing of this 
cafie. 
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March 5th, and terminated on the 12th day of the month, when, 
in open court, the defendant appealed, and was allowed to do so 
without making a deposit or giving the secured undertaking for 
costs. The session was concluded and the court adjourned on 
the 15th day of the month. 

The case 011 appeal was prepared by the counsel of the appel- 
lant and served on the defendant's counsel on the 20th) five days 
thereafter. On the last mentioned day, the plaintiff's counsel 
also called upon the'clerk at  his office, and asked him to enter 
the judgnieut rendered upon the judgment-docket, and the plain- 
tiff's appeal also. The clerk declined to do this, and thereupon 
the counscl filed the appellant's exceptions in the office. 

Upon the hearing before the judge in order to the settling of 
the case on appeal, the defendant's counsel objected to the consid- 
eration of the statement of the plaintiff's case and the adjust- 
ment of the differences in order to its completion, upon the 
ground that the copy had not been served on him within five 
days "from the entry of the appeal taken," as prescribed and 
limited by The Code, sec. 5,50. 

The court deemed the objection untenable, and denying the 
motion, proceeded to malie up the cane, and the defendant ap- 
pealed. 

Mr. ll? P. Bynz~n, for the plaintiff. 
Messrs. B. Sehe?zck aud Reade, Busbee & Busbee, for the 

defendant. 

SMITH, C'. J. (after stating the fact.). There is no error in the 
ruling of the court. The proceedings had during the sitting of' 
the court are in, jieri, and a judgment relderecl is subject to be 
set aside, modified and changed, should the judge upon a recon- 
sideration deem it erroneous or unsatisfactory in any particular. 
I t  is not final and conclusive until the term expires and his 
authority ceases. This is equally true of an appeal, which is 
subject to the same conditions, and may be defeated by the action 
of the court in vacating the judgment or in so modifying it as to 
remove the objectionable (art. 
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As until the term expires there is no final determination of 
the cause, the appeal in a legal sense is then taken and becomes 
absolute. Cl@on v. Wynne, 81 N. C., 160; Xoore v. Himant ,  
90 K. C., 163, and numerous cases referred to in the opinion. 

I t  is manifest then that the judgment is not ~enclered, that is, 
not made final and complete until the term closes, and so the 
appeal is only taken when the judgment becomes absolute and 
fixed. Otherwise in a protracted term, the cause might be taken 
out of the jurisdiction and placed beyond the control of the 
judge. P e t  the authoritiez are clear that his jurisdiction re ta in~ 
the cause in court during the entire term, and subject to his 
authority. 

The copy mas served nithin the five claps, since in counting 
time the first day is excluded, as provided in section 596 of The 
Code, and decided in Rarcroft v. Robe7ks, ante, 249. The 
entry of the appeal on the 12th wa. hut an inchoate, not a 
coilsunlniated act, awaiting the possible intervention of the judge, 
but to be proceeded with, when hi5 coutrol over the case ceases, 
within the time limited for the perfection of the appeal. There 
i- no error, and the ,judgment i i  affirmed. 

No error. Affirmed. 

A. L. LOBAN v. TV. W. FITZGERALD, et al. 

1. If the true owner enters on land, the possession at  once follows the title, and 
both title and possession are then in him. A possession thus acquired by the 
true owner, although he enters under a mistaken and erroneous claim, never- 
theless, is supplied by the legal estate, and the owner, in law, holds by his 
real, and not by his pretended title. 

2. When the true owner enters, as an assertion of his right, it  is not necessary to 
expel the occupant in possession at  the time of such entry. 
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3. Where the defendant was in actual pussession of a part of the locus in quo, and 
had constmctive possession of the rest, and the true owner, the plaintiff, 
enters upon the part of which the possession was constructite; Held, that  
such entry at once rests the possession in him, and seven Tears must elapse 
from such entry, before the defendant can acquire title by lapse of time. 

(Staton v. Mullis, ante, 623; Howell v. McCracken, 87 X. C., 399; Oaylord v. 
Respass, ante, 553, cited and approved). 

CIVIL ACTIOX, for the recovery of land, heard before Graves, 
Judge, and a jury, at Spring Term, 1884, of R ~ N C O M B E  Supe- 
rior Court. 

PLAINTIFF'S LAND 

_------ 

DEFENDANT'S LAND. 
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It is conceded that the land in controversy belongs to the plain- 
tiff by virtue of the deeds under which he claims, unless the 
title thereto has been divested and transferred to the defendant 
Lorena Ramsap, of whom the other defendants are tenants, by 
virtue of possession accompanied with color of title for the pre- 
scribed period of time. To sustain the defence, it was shown 
that Jacob Ramsay resided on land adjoining that in dispute, just 
south of the line 7, 8, 6, marked on the plat, until his death in 
1844, since which his son William Ramsay coutinued the posses- 
si011 during his lifi aud at his death devised the same, in 1863, 
to said Lorena, his surviving wife, designating it in the will as 
"all that part and parcel of laud on which I nor\- live, linown 
and described as the Jacob Ramsay farm." 

The defendantq also introduced a deed executed in October, 
1870, and having the signatures of eleven grantors, of whon~ 
five are the wires of five others so signing, in which their respect- 
ive interests in the land therein described by marks and bounds 
are conveyed to the said Lorena Ram-ay. I n  1862 the tract was 
clain~ed by MTilliam Ramsay, and at hi5 instance was surveyed 
and the lines run by Blackstock, and the course and distance as 
ascertained fro111 his field note, are pursued in describing the 
land in the deed, and include that in dispute, with the other that 
had been in the occupancy of the Ramrays, father and son. The 
divisional line is de~ignated in the plat as 6, B, A, J, I, H, G, F, 
E, D. The deed \\as proved to have been executed by all whose 
names are attached, except the five femes covert, and upon this 
probate admitted to registration ill March, 1880. 

I t  mas in proof that Jacob Ranisay cleared and enclosed sev- 
eral acres north of the line 8, C, on which he built a stable, and 
these were used and cultivated by both himself and his son dur- 
ing their respective lives, a period of more than forty years. The 
devisee Loreua, has since her husband's death, continued to cul- 
tivate and raise crops on the encloqed territory, enlarging it by 
clearing other contiguous land, until at  the commencement of the 
suit there were from ten to fifteen acres under fence and in use. 
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During her residence on the devised tract, she has taken from 
the disputed part, outside of the enclosure, whatever and when- 
ever required for use on the plantation, mithout hinderance from 
any one, timber for wood, rails, boards, and saw logs, and this up 
to the controverted boundary. I f  any adverse claimant removed 
any tinlber therefrom the fact was not known to her. 

On the other hand, there was proof offered hy the plaintiff, 
that a witness now forty-four ,years of age, when a boy, with 
others acting under the directions of his father, amill  owner, got 
material for the repair of the mill, when repairs mere needed, 
from land south of the ridge-field at the asserted divisional line. 
That a former owner in 1868 got saw stocks on lands south of 
the ridge-field fence, and that the plaintiff' after his contract of 
purchase in 1876 got wood and timber occasionally thereon, and 
directed his t e ~ ~ a n t s  to contiuue to get it after they had been noti- 
fied not to do so. The disputed territory outside of that under 
feuce is woodland, and if cleared, fit for agricultural uses. 

The court instructed the jury upon the matter covered by the 
instructions asked, which are not necessary to be set out, as fol- 
lows : 

"The defendant admits that the plaintiff is the owner of the 
land in dispute, unless she has shown that she is the onner by 
color of title and adverse poshesiion. Possession uncler color of 
title, to divest the estate of the owner, inust be adverse, open and 
continuoui, and without interruption from the owner. I f  the 
jury believe, from the evidence, that the plaintiff, and those 
under whom he clainls, did continuously enter upon the wood- 
land of the disputed territory, outside of the defendant's actual 
posreGon on said dicpnted territory, and get and remove the 
tinlber therefrom at his pleasure, and that he and t h o ~ e  under 
whom he claims, continuously did these acts between fhe date 
when defendads actual possession under color of title shown by 
her be,yan and the conlmencenlent of this action, and that the 
plaintiff and those under whom he claims did these acts under 
claim of title,. then each was an entry under a claim of title, and 
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an assertion of ownership, and if the jury shall believe that such 
acts were done without interference from def'endant, they had the 
effect to break the continuity of the coilstructive possession of 
defendant, out-ide of her actual posses4on, and to defeat her 
claim to all the disputed territory of which +he did not have the 
actual pos,ession, if the jury shall believe there was such portion. 
T h e  repeated exercice of ownership, in LI-ing the trees for their 
own purposes by the plaintiff a d  those under whom he claims, 
if the jury shall find from the evidence, that there were -11~11 
acts of ownership, and the abstaining of defendants from any 
interference, if the jury shall find that the defendant did abstain 
from m y  interference, certainly must have the erect of preaerv- 
ing the  plaintiff"^ title to all of that portion of the disputed ter- 
ritory of which the defendant did not hare the actual possession, 
if there was such portion." Defendant excepted. 

The judge, in charging the jury, read over the testimony of 
the \vitnesses aq he had underctood it ancl aritten it clown, hut 
he told the jury that he had only written it ah he understood it, 
and that they were not bound by his recollection of it, but must 
be the ,ole judge5 themaelve.: as to a h a t  the witneiqes had 
sworn to. 

The jury, in responke to the is+ue, 5nbmitted to then], re- 
turned their verdict in these word-: " We give the defendant all 
the land she has under fence. \Ire give to the plaintiff all the 
rest of the disputed land and no damages." d u d  the court ren- 
dered judgment accordingly for the plaintiff. From the judg- 
ment the defendant appealed. 

~ W T .  J. H. ilIerrinzon, for the plaintiff. 
MY. C. A.  i t loore ,  for the defendant. 

SMITH, C. J. (after stating the ficts). Assunling the acts of 
ownership exercised upon and over the disputed territory outside 
of the enclosure and up to her claimed northern boundary, as 
run and marked by Blackstock, to have been PO numerous and 
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frequent and for so long a period, as to constitute a possesiion, aq 
defined in the opiniorl in Stcrton v. Mzdlis, ante, 623, it is nianife,t 
that such posse4011 to be followed by the legal consequences attri- 
buted to it, muzt not have been interrupted during the prewrihecl 
time by the entry of the t r~ le  owner, as of right, upon the premi*cs, 
and his exerci5ing bimilar authority. We have reference to land 
outside the enclosure, since title to that within seems from the 
long actual occupation by the defendant and her predecessors in 
interest, even without any written instrument, to he beyond di- 
pute in the defendant. This does not aid the possession set up 
to that in controversy, covered by the conflicting claims. If' the 
real owner does enter upon this outside ,pace, the posses4011 at 
once follom the title, and both title aud possession are then in 
him; so that the continuity of the other possession being brolien, 
when resumed as a new starting point, it must extend over .even 
years to produce the required resdt,  rn if there had been none 
before. The instruction to the jury mas as Lzvorable to the caie 
of the defendant as she could reasouably require; for the entry 
necessary to interrupt her possession, according to the charge, 
must have been under a claim of superior title. n hich admiti of 
an interpretation that more is required than the entry itself and 
the acts done upon the land, such as an assertion of a right 
thereto at the time of entering. I f  this be the meaning, the 
charge is open to conlplaint from the plaintiff, fbr an entry of an 
owner of land, a i  of right and not by permiqsioa, is itself an 
assertion of claim and recovery of poqsessiou of all that is not 
in the actual, as distinguished from the con~tructive, pos*ession 
of the wrongful occupant. 

I n  the expresive language of the Court, which we have 
quoted i11 Gaylord v. Respss ,  ante, 553, in the opinion 
delivered in Daniel v. JVoodni$, 10 31. & W., (Ex.) 631, ''\vhen 
a party having right of entry enters, it is not competelit for him 
to repudiate any rights he may posseis, and to say he has entered 
as a trespasser, or by some other than his real title, A3 won as 
he has entered he is possessed, whether he will or no, by virtue 
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of every title which he had in him and could assert by entry." 
These reniarlm, of course, have reference to an entry n~ade in the 
ezercise of a right, which, however miscouceived and not within 
the declared or unexpressed intent, annexei the recovered posses- 
$ion to the title which is in the party. -1 po;>ession thus acquired 
hy the owner who map enter upon a nlistaben and erroneoui chin], 
nevertheless, i- q q ~ l i e d  by the legal e+tate, m d  the owner, in 
law, retains by virtue of his real, and not rniqprehended right. 
Such re-entry puts ail end to the constructive posse~bion, and 
defeats its operation as a bar thereto. I t  i i  enough that the 
owner goes upon hi; ow11 land as an as-ertion of his right as the 
owner, and ~t i i  not necessary to expel the occupant of' the por- 
tion which is in his actual poqses4on. Howl1 v. XcC,ncXwz, 57 
N. C., 389. 

W e  must understand there n a+ evidence of interrupting entries 
111acle upon the land, to have the effect ascribed to them in the 
charge, in the absence of any exception based upon the absence 
of evidence, and especially since the in,itruction aiked was that 
no buch confi'~~uous acts of the plaintiff, showing a claim of 
omnerihip, had been proved "to break the continuity of' the 
defendant's conitructive posie~sion," not that 110 mccewive entries 
by the plaintiff mere in proof. 

It must he declared there is no error in the record and the 
judgnient must he affirmed. 

S o  error. .\ffirnietl. 
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UNIVERSITY OF NORTH CAROLINA et al. v. THE STATE NATIONAL 
BARK. 

Appeal. 

Where part of the issues in an action are decided by a trial, and others, material 
to the final disposition of the cause, are left open for further adjustment, an 
appeal is premature, and it will not be entertained. 

(Hines v. Hines, 84 Y. C.,  122 ; Com.missiol~ws v. Satchwell, 88 N. C., 1: Jones v. 
C'nll, 89 N. C., 188 ; Cr.a.,zt r. Reese, 90 PJ. C.,  3 ; A ~ ~ i n g t o n  r. dn'ington, 91 K. 
C., 301. cited and approved). 

CIVIL A(-TION, heard before Acery, Judge, and a jury, at  Feb- 
ruary Term, 1884, of WAKE Superior Court. 

The parties entered upon the trial of the issue5 evolved out of 
the conflicting allegation5 contained in the pleadings, among 
which was an inquiry of the darnages sustained by the plaintiff 
from the defendant's conversion of the bonds in his custody by 
a kale, and his n~ivippropriatiol of the proceeds to his own use. 
Thi i  issue was by the Judge withdrawn from the jury, in order 
that, if rendered necewary by the other findiugs, it might become 
the +ubject of further reference and inquiry. 

After the rendition of the verdict upon the other matters sub- 
mitted, judgnlent ma+ entered requiring the defendant to sur- 
render the bond+, or, if unable to do so, an order of reference 
wai made to a co~iimissioner to aicertain the value of the misap- 
plied bondq, as the measure of the damages to d i c h  the plain- 
t i f   as entitled, in lien of such surrender. From this judg- 
ment, and without awaiting the results of the reference, the 
defendant appeals. 

Jfessrs. Fuller & ~4?12ozo, Reacle, Busbee dl. Busbee, J. TV. Bins- 
dale and E. C. Smith, for the plaintiff. 

Messrs. D. G. ljbwle and G. V. &rony, for the defendant. 

SMITH, C. J .  (after stating the facts). We have repeatedly ruled 
that under such circumstances, when a part of the issues or mat- 
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ters in dispute are passed on, and other, material to a dispodion 
of the cause, left open, an appeal was premature a i d  would not 
be entertained. The caqer are numerous to thi- effect and n e  are 
couteut to refer to some of them. Hines v. Hives, 84 K. C., 
122;  Cbt~zmissionei~s v. Satchuiell, 88 N. C1., 1 ; Jones v. Cicll, 
89 S. C., 188 ; Grant v. Rerse, 90 S. C'., 3; Amington v. 
Ai.ri.ngton, 91 X. C., 301. 

In accordance n ith these adjudirations the appeal mu-t be dii- 
nli~ted, and it is so ordered. Let thi? he certified to the Superior 
C'ourt of Wake. 

Appeal di-miqied. 

R. A. COHB, Adm'r, v .  J. C. H.ZLYCURTOX et als. 

Homestead-Xtntute of Limitutio~zs-Rez~e~-sio~1ccry intel-est-l'eti- 
tion to sell land for assete. 

1. The act declaring that  the  statute of limitations shall not run against any debt 
owing by the holder of a homestead, which is affected by the act forbidding 
the  sale of the  reversion (Bat. Rev.,  ch. 55, see. 26), has  been repealed. 

2. The statute begins to run ag.aiust such debts from Xor-ember 1, 1883, when the 
repealing act went into efl'ect. 

3. The allotment of homestead is not ipsojacto 1-oid even against debts con- 
tracted prior t o  the adoption of the  constitution. It  beconles so only when 
the  debtor has 110 other propertv, which can be subjected to  the  payment of 
such debts. 

4. I n  1869, the  plaintiff's intestate obtained judyments ayainst the  ancestor of the 
defendants, on debts contracted in  18fi6, and a hon~estead was allotted t o  the  
defendant,  which, at his death, was re-allottecl to  his infant children, the  
present defendants, A petition was filed hy the  debtor's administarator t o  sell 
the  homestead t o  make assets to  pay the  judgments; Held,  l s t ,  that hy afifient- 
ing for so long a time to  the  homestead allotment, aud by availing themselves 
of the  provision of the  statute, which prevented their judgments f rom being 
barred, the  creditors were precluded from denying the right of the  infants t o  
the  homestead; 2d, that  the  creditors were entitled to  have the  revercion after 
the  determination of the  homestead, not the  absolute estate in the  land, sold 
t o  pay their debts. 

(1VcDonald v. Dicksom, 85 N .  C., 218; AZkrig71t v. Ahl igh t ,  88 S. C.,  238; Jfarkharn 
v. Hicks, 90 N. C.,  204, cited and approved). 
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The executors of Jacob Harshaw, at  Fall  Terni, 1869, of the 
Superior Court of Burke, recovered two judgments on bonds for 
the payment of money, executed on September ls th ,  1866, to 
their testator, against Jacob B. Kincaid and others, the co-obli- 
gors not being the same on each, and were unable to obtain satis- 
faction upon executions sued out thereon. I n  September, 1869, 
the debtor'i homestead and per~onal property exemptions mere 
laid off to him. H e  died in 1872, and the homestead exemption 
was again 'laid off for the benefit of his infant children, the 
youngest of whom was born on July lath,  1867. I n  April, 
1816, his surviving widow also died. Successive writs of execu- 
tion were issued against the debtor during his life, and against 
his administrator, the plaintiff in this proceeding, since his death 
do\m to the last, which issued on Xovember 23d, 1881, all of 
which, as appears by the sheriff's returns, were fruitless of result. 
The plaintiff, having no assets ~ ~ i t h  which to pay the judgments, 
instituted proceedings in the Superior Court before the clerk, 
against the heir..-at-law of the intestate, for the sale of his 
descended land and its conversion into assets for the payment of 
the aforesaid judgment.., and they resist the action, upon the 
ground that they are barred by the lapse of time, and they claim 
that this defence is open to them when i t  is attempted to subject 
their lands to the payment of the debts. 

The prevent suit was conlmenced by a sumnons issued on June 
5th, 1882, at  the instance of the administrator of Kineaid, to 
whom letters issued on the 29th day of November, 1875, more 
than three years after the intestate's death. 

The clerk of Burke county having an interest in the testator's 
estate, the cauie was removed and committed to the jurisdiction 
of the Superior Court of Caldwell, on the hearing before the 
clerk of which court, i t  was adjudged that the plaintiff was not 
entitled to the relief demanded and that the defendants go with- 
out day and recover their costs. 
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Upon the plaintiff's appeal to the judge, he affirmed the ruling 
and rendered judgment dismissing the petition with costs, and 
therefrom the plaintiff again appeals to this court. 

Nessm. Fuller & Xnow and E. C. Smith, for the plaintiff. 
Mr. John T. Pewkins, for the defendants. 

SMITH, C. J. (after qtating the facts). The only question pre- 
sented for consideration is, whether the debts reduced to judg- 
meuti are entitled to be paid from the real estate, aud this defence 
be open to the heirs-at-law. 

The act of 1869-'70, found in Bat. Rev., ch. 35, bee. 26, for- 
bids the sale under execution for any debt, of "the rever*ionary 
interest in any lands included in a homestead," until after its ter- 
mination, and meanwhile, '(that the statute of liluitations shall 
not run against any debt owing by the holder of the homestead 
affected by this section during the existence of his interest in the 
homestead." This enactment is construed in illcDonuld v. Dick- 
son, 85 N. C., 248, as applying to homestead exemptioils actually 
assigned ancl set apart to the insolvent debtor, and removing the 
statute of limitations out of the way so far as it obstructs the 
creditor's access to the assigned laud, while it debars him from 
recourse to other property. The provision suspends the exercise 
of this reserved right, until by the efflux of time, or otherwise, 
the exemption ceases, and while recourse may then be had to the 
homestead for satisfactioll of the debt, it was not allowed before. 

Of the heirs-at-law of the intestate made defenclauts in the 
proceeding, two mere under age when it commenced, and the 
youngest, though married, remains still an infant, so that the 
limitation has not yet expired, and, under the statute, the actiou 
is premature. The statute itself, however, is uot brought for- 
ward in The Code, and ceased to operate on and after the 1st oi' 
Kovember, 1883, when the statute of limitations again begall 
to run for the protection of the debtor's estate against the judg- 
ments. 
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The only land left by the intestate so far as the record dis- 
closes, is that assigned as exempt in his life-time, and again, 
unnecessarily, after his dea~h,  at  the illstance of his infant chil- 
dren, assigned to them, and which land it is now sought to sub- 
ject to the judgment debts. As the judgments were rendered 
upon contracts entered into in 1866, and can be enforced only 
against the homestead, the petitioner asks that it be sold and 
couverted into assets for their satisfaction. The homestead allot- 
ment is not ipso facto void even as against debts made prior to 
the adoptiou of the constitution. I t  becomes so only when the 
debtor has no other property which can be subjected to their pay- 
ment, and the appropriation of this beconies necessary. Albright 
v. Albriyht, 88 9. C., 238. 

The creditors, by their long delay, hare acquiesced in the allot- 
ment of the exemption in the land, and as they now are com- 
pelled to protect their judgments under the provision for sus- 
pendiug the statute of lin~itations to prevent a bar, they cannot 
be allowed to impeach the validity of the exemption on the 
ground that it is ineffectual against them. I f  the exemption is 
repudiated, and the land is thus declared to have been exposed to 
their demand, then the judgments are barred, for it is only when 
the creditor is interrupted by the lawful assignmcnt of the land, 
and cannot proceed againqt it, that the suspending claim has any 
force or operatio11 upon the debt. The creditors cannot now 
occupy any better position thau r e d t s  from regarding the home- 
stead as effectual against them. So that the judgments could 
only be enforced as others, after the expiration of the exemption, 
and this period has not arrived. The repeal of the act, which 
puts in force the statute of limitations, must, however, remit the 
creditors to their original rights to proceed against this property, 
and unless theg can do so, they may lose their remedy altogether. 

I t  is true, as is said in Markhnm v. Hicks, 90 N. C., 204, the 
prohibition against the sale of the reversionary interest, as it is 
called, in the homestead, remains in force since the repeal of the 
act of 1869-'70, but this was said in reference to debts contracted 
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since the exen~ption TFaq secured to the debtor, which could not 
be pressed while the exemption continues, but it does not follow 
that a prior debt may not be enforced by a sale, not of a "rever- 
&nary interest," but of the land itself as free from incumbrance. 

JJTe have already said that the creditors having recognized, by 
their inaction, the assignment of the homestead, and seeking 
themselves exrinption from the statute of limitations under the 
proviso of the act, could not now claim the benefit and repudiate 
the burden. Rut when the statute is revived and becomes active 
by its repeal, the creditors ought also to be at liberty to proceed 
and assert their legal rights, otherwise, while not now barred, 
they may be barred by ~ a i t i n g  until the children all arrive at 
f ~ d l  age. The action, therefore, though prematurely brought, it 
would seem ought to be alloned now to go on and its legal 
result< reached. I n  other words the petitioner ought to be 
allowed to sell the land subject to the homestead, as but for his 
recognition aforesaid, he could have sold the land free from it. 

This conclusion has been arrived at upon a full consideration 
of what has transpired, and a fair adjustment of the conflicting 
claim. of the parties to the action. 

There is no sufficient reason for arresting the proceeding and 
to compel its institution anew, when no advantage is to accrue to 
the defendants thereby. 

We have not adverted to the irregular manner of this pro- 
ceeding in passing under the jurisdiction of the Superior Court, 
for i t  seems not to have becn raised, hut we do not wish our 
silence to be misconstrued into an approval of it. 

W e  therefore declare the ruling in the court below, dismissing 
the petition, erroneous, and it must be reversed, and the cause 
proceed in the manner indicated in this opinion. To  this end let 
it be certified. 

Error. Reversed. 
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MERRILL v. MERRILL. 

J. E.  MERRILL et als. v. PERRY MERRILL, Administrator. 

Appeal-Interlocutory Order-Amendment-Administrator- 
Pa~ties. 

1. An appeal can be taken from an order of the Superior Court either making or 
refusing to  make additional parties, when such order affects a substantial 
right of t,he appellant; and it seems that the appeal may either be taken a t  
once, or it can be assigned as error on an appeal from the final judgment. 

2. An appeal lies at  once from an interlocutory order that may in effect put an 
end to the action, or that may prejudice a substantial right of the party com- 
plaining. 

3. The Court has no power to convert a peuding action that cannot be maintained, 
into a new one by admitting a new party plaintiff, who is solely int,erested, 
and allowing him to assign a new cause of actiou. 

4. Where an administrator dies, no one but an administrator de bonis lion of his 
intestate can call his repre~eutative to account for the assets of his intestate. 

5. So, where a suit was pending by the next of kin against an administrator for 
the distribution of the estate in his hands, and the defendant died; It was 
held, that the action could not be continued by the next of kin, and the Court 
had no power to allow an administrator de bonis non to be made a party plain- 
tiff in the pending action. 

Mr. Chief Justice Smith dissents from the opinion of the Court. 

(Rollins v. Rollins, 76 N. C., 264; Colgrove v. Koonce, 76 N. C., 363: Phmbe v. 
Bluck, Id., 379; Stephensorc v. Pecbles, 77 N. C., 3G4; Goodman v. Qoodman, 72 
N. C., 508 ; Lansdell v. Winstead, 76 N .  C., 366; Ham v. h70rnegay, 85 N. C., 
119 ; Dkiversity v. Hughes, 90 N. C., 537 ; Wade v. Sanders, 70 N. C., 277 ; 17hDon- 
ald v. Morris, 69 N. C., 99; Asheuille Division v. Aston, Ante., 588, cited and 
approved. Hardy v. Miles, 91 N. C., 131, cited and distinguished). 

(Cases cited in the dissenting opinion: Goodman v. Goodman, 72 N. C . ,  508; 
Hardy v. Miles, 91 N .  C., 131 ; Crawley v. Wood&, 78 N. C., 4 :  Allison v. Rob- 
inson, 78 N. C., 222; Baker v. The Railroad, 91 N. C., 308 ; Uni?>ersity v. Hughes, 
90 N. C., 537). 

MOTION to make parties, in a cause pending in TRAKS~I,-  
VANIA Superior Court, heard before Shipp, Judge, at Fall Term, 
1884, of said Court. 

His Honor granted the motion, and the defendant appealed. 
A motion was made to dismiss the appeal in the Supreme 

Court on the ground that the order did not affect any substantial 
right and was not appealable. 

42 
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No counsel for the plaintif. 
Xesws. Bottle $ Xodeocr i ,  for the defendant. 

R l ~ s m u ~ ~ o s ,  J. The pleadings, indeed the whole record in 
this cast, are very imperfect and ii~formal. I t  appears, however, 
with tolerable wrtainty, that J. R. Merrill died intestate in the 
county of Tran.ylvania wme time in the year 1866, aud John 
M t ~ r i l l  was tluly appointed adi~inistrator of' his estate. After- 
wards, this p r o c d i n g  mi h e p ~ ~  by the plnintiffs, who are the 
next-of-kin of' hi. intebtate, : p i n s t  him in the the11 prohate court 
of that county, on thr. 19th d:~y of May, lb'i3, for the purpose 
of' ol)tnining all account and .ettlement of the estate, and distri- 
butiol~ thereof. 

7 7 1 he y r o c e e t l i ~ ~ ~  a t  trau-i'erred to the Superior Court of that 
connty at the Full Term, 1873, thereof. I11 that court, it was 
r e l m ~ t t ~ l l y  rcferrcd to a referee to take and state the account and 
n~nlte r tywt .  Report5 nerc maile, and each in its order was set 
s i d e .  

Some time in the year 1881, Jolrn llerrill,  the administrator, 
died intestate in the co~111ty named, :1nd the clefendant Perry 
Xcrrill \\a, tluly :ippointecl aclministrator of his estate. After- 
nard,, a t  the Fall  Term, 1883, it \\:IS 13- consent of all the par- 
tie., plainti& and ilefendanti, "ordered that the aetioi~ he referred 
to IT. IY. Joneq, Esq., to try a i d  decide all the issueb of fact 
raised hy the pleadings, nlld the law arising upon said Facts, and 
to take and qtate an :lccount of the administration of the estate of 
haid J .  R. Iblerrill by John Nerrill, a i d  to ascertain and report 
mhether or not the estate of stid Jolln hlerrill, deceased, is liable 
to the plaiutiff, or any of them, and if so, how much, or to what 
extent. The  said referee shall make his report to the next tern1 
of thi- court, and shall report his fiudings of' law and $act sepa- 
rately, and shall also report the testimony." 

On the 24th day of August, 1884, Edward Shipmarl was duly 
appointed administrator de bonk now of the estate of' J. R. Mer- 
rill, the intectate of John Merrill, adniinistrator. 
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Upon the corning in of the report of the referee at  the Fall  
Term, 1884, of the court, Edward Shipman, as such administra- 
tor, applied to be made a party plaintiff in the proceeding. The 
defendant opposed this application. The court allowed him to 
be made a party plaintiff according to his application, aud there- 
upon the defendant excepted and appealed to this court. 

I t  is insisted, that no appeal lay from the order making the 
administrator de bonis l ~ o n  a party plaiutiff, u p o ~  the grounds 
that it was within the discretioil of the court to make it and not 
reviewable here ; that it was interlocutory, aud if reviewable here 
at all, it could not prejudice the dcfeildant to allow the action to 
proceed to fiual judgmeat upon its n~erits before taking the appeal. 

I11 oar judgment, these grounds of objection are uot tenable, 
became the order appealed from put directly in question the lia- 
bility of the defendant to answer in this a c t i o ~ ~  at all. As we 
shall presently see, the plaiutiff; next-of-kin, cor~ld not maintain 
it against the defendant, nor could the administrator cle b o n k  ?Lon, 

without first chal~ging the cause of action, not Gmply in the form 
of allegiug it, but as well in substance and nature. The defend- 
ant coi~tended that the practical effect of the order mas to consti- 
tute a new action, in oue pending that conld not be maintained 
against him, and to introduce a new party plaintiff; d e l y  inter- 
ested, and a distinct a i d  new cauye of action, so that the ques- 
tion was, not whether the court exercised a discretionary power 
in making proper and uecessary additional parties, but whether 
it had any power to make such order. This question is obvi- 
ously reviewable in this court. 

I t  is well settled in respect to the time when it may be taken, 
that an appeal always lies at once from an iuterlocutory order or 
judgment that may in effect put an end to the action, or that may 
prejudice a substantial right of the party complaining, if the 
appeal should be delayed until after the final judgment upon the 
merits. 

Moreover, the power confer~ed upon the Superior Court by 
The Cbde, $5184, 189, to make additional parties to actions, is 
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not a power to be exercised in all cases in the discretion of the 
court, not subject to review in this court. Generally, whenever 
it is so exercised as to affect injuriously a substantial right of the 
party complaining, such exercise of it is reviewable in this court 
upon appeal taken, in some cases at  once, in others after the final 
judgment. 

This is so upon principle. The statute does not confer the 
power to make parties to actions generally, as it does to some extent 
to amend pleadings, but it designates particularly a variety of 
classified cases in which it may be done, thus clearly indicating a 
limitation upon the power conferred, and recognizing its impor- 
tance to the original parties to the action. XTho shall and who 
shall not be made additional parties, are questions in many cases 
of serious nlonieut, and we can see no reason why the decision of 
a question of lam, arising in the exercise of the power to make 
them, shall not be reviewed like the decision of any other ques- 
tion of law affecting the merits in the progress of an action. 
There is nothing in the statute nor in the nature of the power 
that forbids it, and justice may require it. 

Besides, this court has entertained appeals in numerous cases, 
sometimes taken at once, and sometimes after the final judgment, 
from the orders of the Superior Court, making or refusing to 
make additional parties to actions. Rollins v. Rollins, 76 N. C., 
264 ; Colg~ove v. Koonce, 76 Pu'. C., 363; Phebe v. Black, Id., 
379; Stephenson v. Peebles, 77 7.  C., 364. 

W e  may add in this connection, that the order appealed from, 
practically put an end to the action, for the next-of-kin plaintiE5 
could not maintain it against the present defendant. W e  are, 
therefore, of opinion that the defendant had the right to take 
the appeal, and this Court must decide the question presented 
by it. 

It appears from the record, that the plaintiffs, the next-of-kin 
of J. R .  Merrill, deceased, had a cause of action against the 
administrator of his estate, John Merrill, but when the latter 
died, pending the proceeding and before he had completed his 
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admistration, their cause of action against him did not survive 
against the administrator of his estate, the present defendant. 
The defendant, as administrator, held and was charged with any 
assets in his hands belonging to the estate of J. R. Merrill, not 
for his next-of-kin, but solely for the administrator de bonis 
non of his estate. I t  is well settled upou principle and authority, 
that the law does not vest the title to the property of a person 
who dies intestate in his next-of-kin, but in his administrator. 
I f  the administrator should die before he had completed the 
administration, the title to such property does not vest in his 
administrator, but in the administrator de bonis non of the first 
intestate, and so on indefinitely, until the estate in the hands of 
the first, or some subsequent administrator de bonis non, shall be 
completely settled and distributed according to law. The next- 
of-kin of the intestate, cannot proceed against the administrator 
of his deceased administrator for a settlement and their distribu- 
tive shares; they must go against the administrator de bonis non 
of the intestate whose distributees they are, and plainly, because 
the title to the assets, i n  whatever shape to be distributed, is in 
him. T o  this effect, without exception, are all the decisions upon 
this subject in this State, as well those decided before, as those 
decided after the adoption of The Code method of procedure, 
blending law and equity. 

I n  Goodmaq~ v. Goodman, 72 K. C., 508, it was held, Justice 
Bynum delivering the opinion, that after the death of an admin- 
istrator and before the appointment of an administrator de bonis 
non, the next-of-kin could not maintain an action upon the 
deceased administrator's bond, and that the estate was in abey- 
ance, and neither the next-of-kin, nor any other person except the 
administrator de bonis %on, had the right of action upon the bond 
of the original administrator. I t  was further held that the next- 
of-kin, having brought suit upon the deceased administrator's 
bond, the Court had no power to amend th,e pleadings by stdcing 
out the name of the next-of-En and inserting that of the adminis- 
trator de bonis non, subsequently appointed. 
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I n  Lamdell v. Whstead, 76 N. C., 366, the same learned 
Judge said : "An administration can be effected only by collect- 
ing the assets, paying the debts, and making a final distribution 
among the next-ot'-kin. I f  an administrator clies before this is 
done an administrator de bonis no?? must be appointed, and so on 
a d  i n j i n i t u n ~  until a final settlemeut and distribution of the estate 
is made. * * * * ' * The rule is therefore inflexible, that 
the next of kin  ann not call for an account and distribution of an 
intestate's estate, ~ti thout having an adniini5trator before the 
court." 

I u  Hum v. l iornepg,  85 14'. C., 119, the admi~~istrator had 
settled the estate of hi& inte.state, and made final report to the 
probate court showing a balance in hib hand<, ant1 two of the 
next-of-kin had received their distributive shares from the admin- 
istrator, and the latter having died, the third diitributee brought 
wit  u p w  the admini+ator's hond to recover her share. I t  was 
held that she could not maintain her action, that the adnliniitra- 
tor d'e honis n o n  of the intestate of the first admiuidrator alone 
\vat entitled to sue upon his bond, and the next-of-kin must look 
to hinl for their tlistribu.tive shares. I n  this case, Justice Ashe 
said : "An adniinistration is never complete so long as there are 
debts uucollectecl, or assets remaining in the hands of the adniin- 
istrator fbr &&bution. * * * * I f  an administrator dies 
before thi% is done, his administration is unfinished, aud an 
administrator de bonis n o n  must he appointed to finish his adniin- 
istration, a d  so on ad i r j n i t z m  until a final and complete dis- 
tribution of the estate." 

I n  the case of University v. Hughes, 90 S. C., 537, the above 
mentioned cases were cited with approval. That case was in all 
material respects like this: "John Lee, an alien, diecl intestate in 
the year 1863, in the cou!~ty of Yorthampton, and Samuel Cal- 
vert was appointed his administrator. At December Term, 1865, 
of the Court of Plea< and Quarter Sessions of that county, com- 
missioners were appo!nted to andit his account as administrator, 
and make report to the next term of the court. At March Term, 
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1866, the conlmissioners made and filed their report, showing a 
balance in the hauds of the administrator of $3,990.36 in Con- 
federate money. This report was ordered to be 'certified and 
recorded.'" The University brought its action against the 
"admillistrator and the sureties up011 his bond, demanding judg- 
ment for the penalty of the bond, to be discharged upon the pay- 
meut of $306.69, the alleged value of the Coufederate money and 
interest thereon. Pending this action Samuel Calvert, the admin- 
istrator, died, leaving a last will aud testament, and the present 
defendant, JV. H. Hughes, duly qualified as executor thereof, and 
became a party to this (that) action." 

The defendawt insisted, that hia testator having died pending 
the action, the plaintiff coald not recover therein, because the 
funds in the hands of his testator, as administrator of Lee, 
remained in his hands as executor, only for the administrator de 
bonis non of Lee, and the latter alone could maintain an action 
for it. This court so held, and i n  the opinion said : "The plain- 
tiff' brought this action to recover a fund in the hauds of the tes- 
tator of the prewnt defendant, and administrator of Lee. While 
the adniinistrator lived, the actiou could be maintained; the 
alleged fund was in his hauds as admini~trator, undisposed of; he 
could manage, control, and do what he ought to do about the 
same. When he died, his administrator, or executor, held the 
fund, not for distribution, nor for the plaintiff, nor for ally purpose, 
except to tnrn the same over to the administrator de bonis non of 
Lee, when he should be appointed." When the administrator, 
the testator of the defendant, died, the p1aintiE7s right of action 
against him ceased. The right to the fund passed iuto the hands 
of the administrator de bonis non, and he alone had the right to 
sue for it. I f  there was no surh administrator, as it seems there 
was not, the fund remaim in abeyauce and will continue to do so 
until m e  shall be appointed." 

I t  seems to us that these cases show clearly that the next-of-kin 
plaintiffs have no  cause of action against the defendant. They 
had, just as the plaintiff in Univemily v. hug he^, supra, had, a 
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cause of action at  the time the action began against his intestate, 
who was the administrator under whom they claim as distrib- 
utees; when he died, their cause of action did not survive against 
his administrator, but against the administrator de bonk non of 
the intestate under whom they claim. This action did not neces- 
sarily abate-they might have made the administrator de bonis 
non a party defendant; indeed, they ought to have done so, as he 
was the only person whom they could then properly sue--the 
law vested the title to the awets in him, and to him they must 
look for their distributive share.. 

They improperly prosecuted their action for a long while fruit- 
lessly against the present defendant. They liad no right to do  
so; an administrator de boxis non oyght to ]lave been appointed 
according to law upon the estate of the intestate whoqe next-of- 
kin they are, at once after the death of his administrator, and 
they ought to have made him defendant in the action, and not the 
present defendant. They being intereited, might have had such 
administrator appointed. That they did not, was not becanse of 
any defect in the lam, but because of their neglect, or lack of 
information as to their proper course of action, which was their 
misfortme. 

The court had no authority to make ur allow the administrator 
de bonk non to be made a plaintiff in this proceeding. 'Lo do so, 
mas not simply to introduce a new party, but a party having a 
different, new, and distinct cause of action, arising pears after the 
proceeding began and while it was pending. 

The next-of-kin seek a distribution of the estate of the intes- 
tate of the administrator de bonk non, but the latter seeks to 
recover the assets belonging to the estate of his intestate, for the 
purpose of paying, first the costs of administration and debts 
due from the ebtate, and secondly for distribution to the next-of- 
kin according to their respective rights. The defendant is 
acclountable to him, not to the next-of-kin. I n  due time and in 
order, he will account to them. Comprehensive as The  Code of 
Civil Procedure may be in its terms, spirit, and policy, i t  does 
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not contenlplate or allow two causes of action, distinct and differ- 
ent in their nature, and between diferent parties, to be litigated 
in one and the same action, wherein the plaintiffs, or some one or 
more of then], have rights more or less adverse to each other. 
Wade v. Sanders, 70 N. C., 277, Colyrove v. Koonce, szcpm, 
,l.leDonaZcl v. Morris, 80 N. C., 99, Asheville Division v. Aston, 
ante, 588. 

The court has no authority to convert a pending action that 
cannot be ruaintained, into a new one, by admitting a new party 
plaintiff solely interested, and a l l o ~ i n g  him to assign a new 
and difl'erent cause of action, if the defendant shall object. 
The statute allowing necessary additional parties to be made in 
an action, does not contemplate such an exercise of power. There 
is neither principle nor statute, nor practice, that allows such a 
course of procedure; it would certainly lead to endless complica- 
tions, confusion and injustice. An action separate and distinct 
from a pending one, must be begun according to the ordinary 
course of proceedure. 

I n  this case, if the administrator de bonk non should be intro- 
duced as a party plaintiff, he alone could properly litigate 
with the defendant-his co-plaintiffs would have no cause of 
action. H e  might not wish, upon examination, to be bound by 
all that had been done in the proceeding-it might be  rej judicial 
to his rights to be so bound. I n  such case, could or would the 
court rehear the matter settled, nialie new orders, and have 
accounts re-taken? The uew plaintiff would have to plead 
anew and assign a new and different cause of action in himself. 
All this would generally lead to coufusion. Further, after the 
litigation with the defendant should come to an end, then the 
administrator plaintiff would need to ascertain what costs and 
debts hr had to pay, what property he had to sell, what debts to 
collect, and then, at last, he would turn about in the same action 
and acconnt with his co-plaiiitiffs, in an adversary relation, and 
this might lead to litigation with them or soue of them. Reduc- 
tio crcl absurdum! 
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There n ~ a y  be powible cases in which it ~ l o u l d  he convenient, 
if not very expedient, to have the next of kin and the acln~inis- 
trator de bollin non join in a proceeding, as is souglit to be done 
in this case, but occasiol~al ca-es, for mere conveuie~~ce sake, can- 
not be allowed to displace a i d  subvert a well settled and whole- 
some rule of procedure. 

This case i- different fi.0111 tllat of H a r d y  v. Xiles ,  91 K. C., 
131, That ca+e i i  peculiar. JIThile the rule of pmcedr~re ah 
here stated is di~tillctly recognized a11d uplleld, tllc court decided 
that llnder the circum&mc>ei of the case, the plaintiff' chinling 
under the will, might nlakr tlic admini-trator t le b o n k  non, cum 
testanwrto cc,lwro, a party defen th t ,  upon tlic gron~id, that the 
latter hail failed to >eel< the relief the plaintiff' way ~eeking by 
his action. 

There i.; error. The order of thc corlrt helox nlukit~g thc 
adniini+rator de bonis nail a party, must be rever*etl. To  that 
end, let thi, opinion he certified to the Snperior C'oart wcording 
to law. 

Error, 12ever~ctl. 

SMITH, C. J. (dismltiuq). A i  1 am uuahle to coucur ill the 
opinion of the other iiielii11erb of thc Court in the tli~porition 
made of the cause, it i i  propcr :uid d11c to them that 1 should 
state the reas011 fhr my dissent : 

1-t. The appeal is from an iliterlocutory order, admitting :rn 
amendnient in the introcluchon of' the adminibtrntor dc bonis .im~ 

of J. R. RIerrill, a i  an a\bociated philitiff' in the further prose- 
cution of the action. Thib worlis n o  change in the nature of'tllc 
claim, and does not subject the defendant to any increased liabil- 
ity or inconvenience. The previonb proceedings remain unclis- 
turbed, and the new plaintiff takes his place with the others, 
abiding by all that has already been done. The defendant is no 
more injuriously affected than he would he in letting in a per- 
i o d  represeutatire of a plaintiff, who dies peudiug the suit, to 
carry it on afterwards. Instead of being a disadvantage to him, 
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it would be his protection against a second suit for the same 
cause, by concIuding the only perwn who could bring it. 

2nd. The amendment ia within the power of the Judge, and 
it i  exercise a dim-etion which calmot be reviewed or controlled in 
thiz Court. The con.equence, of the introduction of the acldi- 
tional plaintiff, in retaining the cause \Tithin the juridiction of 
the Colirt, arc not no:v pre-ented, and the only inquiry is as to 
the competeucy of the Conrt to permit the attempted perfection 
of the record, not the cffect upon the rigllti of the parties or the 
merits of the c~ontrooersy. The case. are too numerouz to require 
n reference that the power to permit amendments reside. with the 
.Tndge. 

:3rd. I n  my opinion the anlcnclment ~voultl prewrre the juris- 
dic+on ncqniretl, a i d  enable the tau-e to proceed to a final acljud- 
icntion. The anmerous case- wl~erein it llas been held that none 
but an acln~ini~trntvr de bonis non  of the original iuteqtate can 
.ne the perioual representative of the first :rclnlinistrator after the 
death of the lnttcr, or himwlf anti the suretics to his b o d ,  for 
the rccovery of' the arlmini.tered estate, incluiire of damage.. for 
wn.tc, that i., or onght to he, in the ]lands of the deceased, will 
he found, I believe, upon esanlinntion, to be cases in mhich the 
action na-  ?cvor,g ,from i f s  i w ~ p t i o n ,  the ploinflff thrn haring n o  
~ i g h t  fo  b,.ing it. Thc c o c q u e n t  ruling vas, that it could not 
be nxrintaiued, nor could thiq tliffi(mlty he removed by tlic sub- 
stitution of an adn~ini-trator de h o n k  non, to n hom letter- iwied 
during it. progress, in the pl:rcc of' thoye who were wrongfully 
prosecuting the action as plaintiffs. 

Thi. is the principle decided, and it.; correctness I do not pro- 
pose to qneqtion after its so frequent recognitions, even if other- 
vise open to criticiws. 

But I know of no caqe wherein a party, in whom a right of 
action vested at the time of bringing the suit, mas not allowed 
to proceed, hecause, on the death of a defendant, and in his repre- 
sentative capacity, that right derolved upon the administrator de 
bonis non of the first intestate, whom it was proposed to make a 
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party also. The case of Goodman v. Goodma?+ 72 N. C., 508, 
is of the specified class. 

The institution of the suit in the name of the distributee was 
after the death of the administrator, when the right of action 
had rested in an administrator de bonis non, and none other but 
he, when appointed, was competent to maintain the action. Con- 
sistently with this ruling, an administrator dr bonis noyl, was 
required to be made a defendant, in order to the maintenance of 
the action. Hardy v. Xles,  91 N. C., 131. 

But there is an authoritative precedent for the course pursued 
in the present case, found in Crawley v. Wood$n, 78 K. C., 4, 
wherein a creditor of McDowell, the intestate of the defendant 
Woodfin, brought his a c t i o ~  against the latter and the sureties on 
his official bond, for a breach in the non-payment of his debt. 
Pending the action Woodfin died, and both his administrator a d  
the administrator de bonis non of RIcDowell were made parties 
defendant. 

The plaintiff was allomed further, to amend his complaint by 
adding a new cause of action, founded upon the same denmld. 
To this the defendant Pearson demurred, assigning sb the ground 
therefor that "the administrator de bonk non of h1cDowell is 
the only proper relator in an action on the adminiatration bond 
of Woodfin, and the rrlntor Crawley cannot maintain the nctio~z." 

The demurrer was withdrawn, and a motion to disnliv the 
action made instead. The court refused the motion, and on the 
appeal the ruling was sustained, because an appeal would not lie 
from a refusal to dismiss. 

There was the same difficulty presented in this case, and yet it 
was not intimated that the action must terminate in consequence 
of the death of JtToodfin, and could not be prosecuted after the 
introduction of the two administrators into the cause. But it 
must be remembered that these adjudications vere under a sys- 
tem of practice in which rights strictly legal were alone recog- 
nized and enforced in courts of' law, which has been materially 
changed since. Thus it was held in Allison v. Robinson, 78 N. 
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C., 222,  that the heirs at law only could sue on a guardian bond 
to recover the moneys received as the proceeds of the deceased 
infant's leal estate, wasted and lost, and not the administrator of 
the infant, for the reason that the fund belonged to them, and if 
recovered by the administrator, must be at  once paid over to 
them. And so in Baker v. Rail~oad, 91 K, C., 308, the court 
looked through the legal right of the administrator, and recog- 
nized the right of those to whom the recovered fund would 
belong. 

Now suppose the administration had been completed so far 
that nothing remained to be done except to pay over to the dis- 
tributees (and such seems to have been the result reached in the 
report of the referee), why should not the administrator be 
admitted into the action, so as to conclude him from bringing 
another, and protect the defendants fully, and thus the distribu- 
tee be allowed to collect the estate? 

Why, when the cause has reached this point, shall it be 
arrested and the trouble gone over again, for no practical good to 
any? 

I f  the administration mas incomplete, still this would not con- 
cern the defeudants, or furnish them ground of complaint, 
because it is immaterial to them who recover, provided they are 
secure against the claim of any other for the same fund, and 
there would be no difficulty as among the plaintiffs, since the 
administrator might take the whole if necessary, and render his 
administration account after it was finished. 

It seems to me needless and unreasonable, as well as unsus- 
tained by authority, under such circumstances to put an end to 
the action at  the instance of the defendants, and compel a repe- 
tition of all the trouble and expense incurred in thus approaching 
the final judgment, and I cannot unite with my brethren in 
holding that the law so requires. 

Moreover, the present practice contemplates the continual~ce of 
a suit properly begun, and that it shall not terminate or abate by 
the death of a party or the transfer in any manner of the cause 
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of action to another. I t  provides in express terms that "no action 
shall abate by the death, marriage or other disability of a party, 
or by tlie transfer of any interest therein, if the cause of action 
survive or continue," that is, does not itself become extin- 
guished thereby, and that the court "may allow the action to be 
continued by or against his repr.esentative or successor in inter- 
est." I n  like manner, upon an assignment of the plaintiff's 
interest he may continue to prosecute the action or the assiguee 
be allowed to take his place. Code, $188. 

NOW, in the case before us, tlie right to m e  mas in the distrib- 
utees when the suit was begun, and to prosecute i t  afterwards 
remained with them until the death of John Merrill, and then 
passed to the administrator de bonis nolz of J. R. RIerrill, as soou 
as he was appoiuted. When the right to proceed wit11 the action, 
though meanwhile in abeyance, thus vests in the appoiutee, it 
relates back to the death, in the same manner as when one suiug 
in his own right dies, his representative comes in and assumes the 
place aud succeeds to the rights of the deceased plaintiff. This is 
the result of the blending of the rules in law and equity which 
aim at an early and prompt as well as full adjustment of a con- 
troversy in which all interested are made parties, and bound by 
what is done. 

The course of reasoning pursued in the opinion, to show that 
the right to continue the action, when properly begun iu the 
uame of the distributees a ~ i d  heirs-at-law of the intestate to 
whom the fund sought to be recovered then belonged, ceased at 
the death of his administrator and could no longer be maintained 
by these plaintiffs, rests upon too many adjudications to be open to 
controversy, and I do not propose to question the correctness of 
the proposition. I t  was so held in the last case cited, Ur~iversity 
v. Hughes, supra, and this must be so, since otherwi~e the defend- 
ant might be exposed to another action for the same fund at the 
instance of an administrator de bonis non from whom the judg- 
ment recovered would be no protection. But in that case the 
parties to the action remained the same, while the right to main- 
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tain the action was no longer vested in the plaintiffs, and yet the 
concluding part of the opinion intimates at least a possible dif- 
ferent result if the administrator de bonis n o n  had been intro- 
duced into the cause. 

"The plaintiff cannot maintain this action," is the language 
employed, "against the defendant executor, certainly not in the 
absence of the administrator rle b o n k  v ~ o n  of Lee." 

1 I repeat that I have discovered no case in which the doctriue 
has been carried to the extent proposed in this, that the action 
begun and prosecuted by persons entitled to bue, must terminate 
at the death of the first administrator, and cannot be further car- 
ried on when the administrator de bonis n o n  becomes a party so 
that the judgment mill he final and conclusive when rendered. 

The uuderlying error in the reaioning, in my opinion, co~lsists 
in supposing that if this mere permitted, there would he associa- 
ted two distinct and independent cause* of action in one suit, the 
one vesting in the distributee, the other in the administrator de 
b o n k  non, and this is not allowable under settled rules of prac- 
tice. This is a misconception. There is but one cause of action 
against the defendant, and that i b  founded upon his re f~~sa l  or 
failure to account for and pay over the fimd to the party entitled, 
the distributees at first, the administrator de bonis no?& after- 
wards. 

The right to sue passes upon the event mentioned, from the 
one to the other, hut it is, by whichever exercised, for the same 
default and upon the salue liability. The recovery of the fund 
is the common object of both, and there is no more inconsistency 
in this than in allowing the personal representative to recover 
upon a cause of action occurring in the life-time of the deceased. 
The law transfers the right of action in each case, but it is, nev- 
ertheless, one and the same, although prosecuted by another. 

I t  is wholly immaterial so far as the defendant is concerned, 
for what uses the fund is eought or what disposition is to be 
made of i t  when recovered. This furnishes no reason why he 
should not be compelled to pay what he owes, nor is he injuri- 
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ously affected by the introduction of a new plaintiff. I am not 
willing to carry the doctrine beyond the limit of precedents. 

Entertaining these views, I cannot give my approval to the 
rules of practice laid down in the opinion, fruitful as I fear they 
will be of enlbarrassments in their enforcement. 

N. M. LAWRENCE v. R. T. HODGES, Sheriff, et als. 

1. The power conferred upon Congress by the Constitution to regulate commerce 
with foreign nations and between the States, is paramount and exclusive, and 
includes the power to regulate navigation by all manner of vessels upon n a ~ i -  
gable waters flowing from one State into another, or from a State into the sea, 
and extends to giving to Congress the power to prescribe the methods of sale 
and transfer of such vessels. 

2. Enrolment or registration, under the act of Congress, and not the kind of 
service in which they are engaged, gives to vessels their national character, 
and renders them subject to  the laws of the United States. 

3. Where a vessel which was duly enrolled under the act of Congress, but which 
was entirely used in North Carolina waters, was mortgaged, which mortgage 
was recorded in the custom house in accordance with the act of Congress, 
but was not registered as required by the North Carolina registration acts ; It 
was held, that such recording was valid. 

4. I t  is not necessary that a vessel used entirely on the waters of this State should 
be enrolled as required by the act of Congress, although it may be done, if 
the owner desires, and if done, the vessel becomes a national vessel. 

5. Such mortgage proven before a clerk of the Superior Court, as he is a oficio 
a notary public, is a compliance with the act of Congress. 

(DeC'ourey v. B a w ,  Busb. Eq., 181, cited and approved; Wiswall v. Potts, 5 Jones' 
Eq., 184, overruled in part). 

CIVIL ACTION, heard before Graves, Judge, at Fall Tern], 
1884, of BEAUFORT Superior Court. 

This is an action of claim aud delivery, brought on the 31st 
day of January, 1884, in the Superior Court of the county of 
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Beaufort, to recorer the possezbiun of the hteanler " Edgeconlbt." 
This steamer is a screw propeller of 52 &QT tons burthen, and 
enrolled under the laws of the rnited States in the Pamlico Dis- 
trict in North Carolina in the c2u~tom hoube at Nrw Rernc. Her  
owners are native citizen& of the United States, residing withia 
that district at the time of such enrolment, and before the exe- 
cution of the mortgages hereinafter mentioned. She waz eniployed 
bolely in the internal commerce of thi. State, and used for the 
purpose of navigation in the wateri of the Pamlico River and 
Sound. 

One B. S. Haskins owned thi. \teamer, and 011 the 12th day of 
November, 1880, executed a mortgage of the +anie to K. 8. Ful- 
ford to secure a debt of $1,500. The execution of thi* mortgage 
was ack~iomledged before the clerk of the Superior Court of 
Beaufort county, on the 12th day of Il-ovemher, 1880, and there- 
after recorded in the custom house at S e w  Rerne, and on the 29th 
day of January, 1884, the mortgagee assigned hi% mortgage to 
the plaintiff. 

On the 16th day of January, 1882, the said B. S. Haskins 
executed and delivered to the plaintiff a second mortgage of the 
steamer mentioned, and aclrnon ledged the execution of the Game 
before the clerk of the Superior Court of' *aid county, and it wa5 
likewise recorded in the custom houie at S e w  Rerae. 

The Merchants' and Farmers' Traniportation Company wai a 
corporation orgauized wider the law5 of this State, and on the 
6th day of Jidp, 1884, the said X. S. Hasliinr undertook, by 
bill of sale, to convey said stean~er to the last named corilpan\-. 
The execution of this bill of sale was acknowledged by the 
maker thereof before J. D. RIyerz, a notary public, on the same 
day it was executed and recorded. 

A t  the time the last mentioned bill of iale was executed, the 
mortgages above named had not been discharged, and the debts 
secured by them have not been paid. These mortgages were not 
registered in Beaufort county, nor in any county, except as above 
stated. 

43 
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LAWREXCE w. HODGES. 

At  the time the bill of sale mentioned was executed, the com- 
pany to which it was made, and the parties interested in the 
steamer, had frill verbal, but no other notice of the said mortgages 
except the recording of them in the cu>tom houze. 

The company named, at the time of the execution of the bill 
of sale mentioned, got poszession of the steamer, and remained 
in pos5ession of her uatil some time in the month of January, 
1884, and 011 the 18th of that month it paszed a resolution 
declaring that it mrrendered the steamer, as far az it could, to 
the mortgagees. 

The defendant It. T. Hodgei was the sheriff of the county of 
Beaufort, a d  011 the 15211 day of January, 1884, he had in his 
lland,q wndry execution- againit the said company, and by virtue 
of tl~eni, levied upon and took po+eizion of the steamer. A t  
that time it wab in the actual possessioi~ of the company. The 
said sheriff, by virtue of said executious and levies, held posses- 
sion of the steamer until the 1st day of February, 1884. 

On the last ilan~ed day, the hheriff of Pitt county, by virtue 
of an order of the Clerk made in thii action, seized said steamer 
and held the m n e  three days, and then delivered her to the plain- 
tiff'. 

After the sheriff' of Pitt conuty so seized the steamer, the 
defendant Hodge~,  as sheriff, had in his hands snadry other exe- 
cutions againit said company, and on the said 1st day of Febrn- 
ary, 1884, "levied" then1 on the steamer, but did iiot take her from 
the poshession of the &aid sheriff of Pitt. Before the defendant 
Hodges, sheriff, levied the executions in his hands upon the 
steamer, the attorney of the plaintiff notified him of the mort- 
gage, aamed and the sum of money due, secured by them. 

The said tra~isportatioii company was made a party defeudaat 
to thc actiou, a i  was, also, William R. Rodman, Jr., as receiver 
of that company, he having been appoiiited such receiver in some 
appropriate proceeding, and they filed an answer, contesting the 
validity of the mortgages a i  against them, upon the ground that 
the \-em1 n a i  engaged solely in the internal commerce of this 
State, aud waz not subject to the I a ~ s  of the United States; and, 
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a l q  that they had not been properly acknon ledged and recorded 
as required by the law. of the United State,, and the further 
gronnd, that they Itere not regictered as required by the law, of 
thiz State, and mere thcrefore ineffectual as againct creditors and 
-nbiequent purchaser<. The parties agreed upon the facts sub- 
stantially as a b o ~  c stated, and suhn~itted the case to the Court 
for judgment. 

The Court gave judgment a\ follows : 
"That plaintiff i- not entitled to the poisessiou of the iteamboat 

mei~tionetl in tlie proceeding., a i d  it appearing that said boat ha3 
by proceeding+ iu this cauie been put in the possession of the 
plaintiff, it ii, ordered that plaii~tiff deliver the wid boat to 
TTilliarn B. Rodman, Jr., the receiver appointed by thi, Court to 
receive the -anle, or, on hi< fkilure to do so, that he to said 
receiver seven thou+ml dollar+, tlic penalty of the bond given by 
him in this action, to be discharged upon the p a p e n t  i n  default 
thereof, of the value of said boat and other article- of tackle 
therein mentioned. 

'(Provided, however, if plaintiff ihall pay to said receiver the 
amount of the judgment again+ Merchantz' and Farmer,' Tram- 
portation Company, levied by the iheriff of .aid connt- on 
iaicl boat, and the interezt and coits thereou, a d  the costi of this 
action, then the judgnlent for the reitoration of wid boat and for 
the penalty of' wid bond 4wll be discharged." 

The plaintiff excepted ailti appealed to this Court, a1 did alzo 
the receiver. 

,a. Geoiye H. Brown, Jr., for the plaintiff. 
,IIexsrs. 11: B. Rodman & Sorz and C'. F. Tlirrwn, for the 

defendant. 

hI~m~irarox, J. (after stating the facts as above). The record 
iu this ca>e, in different aspects of it, preqents several interesting 
qnestiow that were ably argued 1y tlie counsel on both side+. 
W e  deem it necessary to decide but two of them, and thev  are: 
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1st. Was the steamer "Edgecornbe" subject to the laws of the 
United Stateb regulating domestic commerce? 2nd. I f  so, were 
the two mortgages of that vessel, under which the plaintiff clain~s 
title to it, proven as required by law? 

I n  our judgment, both these questions must be answered in the 
affirmative. 

The Constitution of the United States, in prescribing and 
defil~ing the powers of Congress in Article 1, $8, provides 
among other thing<, that it ihall have power "to regulate com- 
merce with foreign nation., and anlong the several States, and 
with the Illdial1 Tribe.." 

I t  is well settled, that the power thus conferred, in the respects 
.pecified, is paramount and exclusive. Xecessarily incident to 
that power, i- that to regulate navigation, ancl this inclutleb ships, 
bteamboats, sail and a11 manner of vessels however propelled, 
that go upon navigable waters that flow from one State into 
another, a d  out of a State into the iea, coastwise, and upon the 
sea, to and from foreign countriei. The power to regulate such 
comnlerce, implies necesiarily the incidental poner to regulate 
the essential instrumentalities incident to it. 

Such power, within its just scope and purpose, is very thor- 
ough in in its effrctiveneqi. I t  is f~mdameatal, and its object is 
to clevelope, promote, and protect the conmerce of a great peo- 
ple, for the common good. I n  acconlplishing thii  end, it is not 
confined, as to vessels that go upon navigable s~aters, at home or 
abroad, simpl- to prescribing methods and rules of navigation, 
and transportation, but it extends to giving them ilistiiictive 
national character, n herever and in whatever service they may 
lawfi~lly be, invested \lit11 rights, privileges and obligations, 
extending to the owners and all persons having an interest in 
them-to prescribing the methods of sale and transfer of them, 
or any property interest in them, ancl to jurisdiction over them 
for all purposes, germane to such commerce. 

I t  would be a supererogatory service to undertake here to show 
why this is, and ought be so, because it is so settled by a vast 
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number of judicial decisions, both Federal aucl State, aud we 
content ourselves wit11 citing a few of them. Gibbons v. Ogden, 
9 TVhea, 1 ; Brown v. State of Sfcwylnnd, 12 Whea, 409; The 
Liceme Cuses, 7 How., 283; South ('arolina v. Qeolyin, 93 U. 
S., 4; Hal l  v. DeChix, 95 U. S., 485 ; F e ~ q  Co. V. &. Louis, 
107 U. S., 366 ; White's Bank v. Xmith, 7 Wall., 646 ; Aldrich v. 
B t n a  Po., 8 Wall., 491 ; Jfitchell v. ~Yteelman, 8 Cal., 363; Fon- 
tnine v. Beem, 19 Ma., 722; 8haw v. ,McCmdless, 36 Rliss., 
296; 6 3fyer.s Fed. Dec. $3023, et seq.; Desty's Shipping ond 
Admiralty, 1-5. 

Congress has exercised the power mentioned in liiany ways 
and respects. I n  respect to vessels of a prescribed tonnage 
engaged in domestic commerce, it has pa*sed laws providing for 
their en)*olment in the Cuatoru House of the collection district 
in which their respective owner3 reside, and such enrolment 
renders thein vessels of the United State,, and confers upou them 
national character, rights, privileges and obligations a- doniestic 
vessels. Rev. ~9tat. T;. d. $4311, et seq. 

I t  is the endment  of a re-el that may engage in conimerce, 
and not the character of the particular cervice it niaj- do, that 
gives it distinctive national character, and renders it subject to 
the laws of the United Stateq, and brillgq it nithin the judqclic- 
tion of that authority. Such ei~rolinent and a licet~ses confer 
the right to go from port to port, to engage in trade, a ~ l d  carry 
passenger.. a i d  freight between the oereral State.; cuch national 
character goes with and is part of the veqsel, mherever it may 
lawfully go, no matter in what service. Gibbous v. Ogclen, stipra. 

Cougress has no power to regulate or interfere with the purely 
internal conimerce of a State, and a ve+el engagecl qolely and 
exclusively in such conmerce, is subject to its laws and control, 
if the oaner chooses to so use it withont ei~rolment under the 
l a m  of the United Stateb. But if the onmer shall enroll hi9 ves- 
sel, as he may do at  any time, certainly in the absence of any 
State statute regulating vesels engaged in such internal con]- 
merce, it at  once ceases to be a vescel of the State and devoted 
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exclusively to its internal commerce ; it then and thereby takes 
on the character of a vessel of the United States, r ~ i t h  the right 
to go out of the State and engage in interstate conzmerce at the 
will of the owner, if he chooses to obtain a proper license, and 
by such enrolmeut it become.: sub.ject to the laws of the United 
States, no matter where it may be, or in what service it may be 
employed. An enrolled ressel eugaged solely in the internal 
commerce of a State, does not necesqarily thereby put off or 
destroy its national character, and cease to be vessel of the 
United States, certainly while it goes upon navigable waters that 
flow into other States, or into the sea. I t  would be must disor- 
derly and confusing aud highly injurious to commerce ill various 
ways, and the stability of rights to and in vessels, to allow their 
owners respectively to imnress upon them the character of'a ves- 
\el of the State, or the r u i t e d   state^, at their pleasure. Such 
character mn.t arise and be established by proper legal authority. 

Xom, the vessel in question was duly eurolled at the custom- 
house in New Berne, its home port. By such enrolment, she cer- 
tainly became a vessel of the United States, and subject to the 
laws of that government. I f  before that time, she had been a 
vessel of this State, engaged exclusively in its internal commerce, 
aud wai subject to its l a w ,  by such enrolnzent it put on the 
national character, and ceased to be in character and legal con- 
templation, a vessel of the State, en~ployed exclusively in its 
internal commerce ; it became a vessel of the United States engaged 
exclusively, accordiug to the facts as they appear, in the internal 
conmerce of this State, with the right to take employment in 
interstate commerce at the will of her owner. This is uot an 
impossible, but an entirely practicable thing to be done. A ves- 
sel solely employed in the internal commerce of a State may be, 
but it is not necessarily, a vessel of that State. A vessel enrolled 
iu Xew york, having proper authority, might come into the 
navigable waters of this State, and engage for years exclusively 
in its iuternal commerce, but it would not thereby becouze a ves- 
sel of this State, in contemplation of law, becar~se its character 
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in such case would be ebtabli3hed by law, and not by the fact of 
the particular service, or its nature. I t  seems to us, therefore, 
nlanifest that the veysel in controversy was, in contemplation of 
lam, a naticwal vessel, and subject to the laws of the United 
States, applicable in buch cazes. 

I t  is provided h!- Rev. Xtat., U. S., $4192, that "no bill of 
sale, mortgage, hypothecation or conveyance of any vessel, or part 
of any vcssel, of the United States, shall be valid against any 
person other than the grantor or mortgagor, his heir, and clevisee~, 
and persoils having actual notice thereof, unless iuch hill of sale, 
mortgage, hypothecation or conreyance is recorded in the ofice of 
the collector of the customs where such vessel jb registered or 
enrolled." 

I t  is plainly the purpose of this .tatute to regulate the meth- 
ods of coi~veyancc and transfer of vebrels, and property interests 
in them, of the United State.. The power of Congress to pass 
such laws, and the effect of them, has been much questioned. 
The validity of the statute just cited, and its effect as a registra- 
tion law, have been repeatedly drawn in question, but it has 
been upheld as consisteut with the constitution by many decis- 
ions, both State aud Federal. The Supreme Court of the 
United States has repeatedly held that it is valid, and its valid- 
ity may be treated az \ettled by the highest judicial authority. 

It has likewise been held that recording a mortgage under this 
statute, supercedei State registration laws as to the place of reg- 
istration, and gives it priority over a subsequent purchaser, or a 
subsequent attachment or like lien. White's B a d  v, ~S'mith, 7  
Wall., 646; Aldrich r. Z t n u  Ins. Co., 8 JJTall., 491 ; 8huw r. 
,VcCandIess, 36 Mi<-., 9 6 ;  Forktaii~e v. Beeits, 19 Ala., 7 2 2 ;  
,Ifitchell r. 8teelrntri7, S C'al., :363 ; Perkins 1.. Emerson, 59 Me., 
319 ; 1 Parson's i'ihippiny and Adnzirdfy, 60, 63 ; Ilcsty's Ship- 
pi?q and Adn~iralty,  $65. 

The defendant', couiwd relied partly on the case of H7isi~nll 
v. Potts, 5 Jones' Eq., 184. I n  that case it was held, that a 
steamboat used exclusively for the purposes of the internal com- 
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inerce of a State, need not be enrolled in the office of the collec- 
tor of custon~s, as required by the qtatute of the United State.. 
This much i i  true, but it is not true that such a vessel cannot be 
a vessel of the United Statei, llor is it true that the mortgage of 
an enrolled vessel, u-ed exclu+irely in the internal commerce of 
a State, need not be recorded in the custom house. 

I n  that case the steamboat had been enrolled. The mortgage 
of her, however, had not bee11 recorded in the custom hou,~e, but 
had heen registered as required by the lams of this State, and the 
court held such registration sufficient. I f  this mortgage had 
heen recorded in the custom hou~e,  or if a subsequent purchaqer, 
without notice, had interpoqed his right to the vesiel, a different 
que~tion ould hare been pre5entecl. 

W e  feel called upon, honever, to bay in thi3 counection, that 
me cannot concur in the reaionil;g of the Iatc Chief Ju.tice Pear- 
son in parts of the opinion in that case. F o r  example, he cays : 
" I t  iy the fact that a boat trades to tn.o or more of the States, or 
to a foreign countr?-, n11ic1-1 make* it a vewel of the United 
States, aacl the act of regi+tratiou in the cnztom house is an inci- 
dent neceqsary to give it the privilege- conferred thereby." This 
is certainly ail inadvertence. The regihtration or eilrolment of 
the veqsel iz nece-sary to gix e the privilege< so conferred, but it is 
necesm-p also to give the reisel nnt~onal character. The -tatute of 
the Uilited States, ( R e v .  Stc~trrteq T: S., 9541.31, 4'211) expresily 
provides and declare<, that veszeli regizterecl and enrolled as there- 
in required a i d  " i ~ o  others, shall he deemed resselq of the United 
States." And it is so laid donn in plain termq in Gibbons xr. 
Oyclea, s u p m  

The inadvertence or rni~apprehen4on beemi: to have grown out 
of the supposition that a veqsel engaged excluzively in the inter- 
nal corninerce of a State iq nece~~ari ly  a of it and subject to 
the law. of the State. This, as we have seen, i- so, only so long 
as the owner of mch vessel chooses not to enroll it under the 
laws of the United States. This he may do when he mill, cer- 
tainly, in the absence of'anv law of the State regulating its inter- 
~ a l  commerce and vessels engaged exclusively in it. 
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The mortgages in question were ackno~rledged before tfhe 
Clerk of the Superior Court of Beanfort county, and recorded in 
the custoin house at New Berne, where the vessel was enrolled. 
I t  is objected, that such acknowledgment mas not suficient, 
becanse i t  was not taken by a justice of the peace, a notary pub- 
lic, or a commissioner of the Circuit Court of the United States, 
as required by the Rev. htafs. U. S., $$I778 a i d  4193, which 
latter section, after providing how mortgages aad other convey- 
ances of vessels or any interest in them shall be recorded, pro- 
vides, " but no bill of sale, mortgage, hypothecation, conveyance 
or discharge of mortgage, or other inculnbra~~ce of any vessel, 
shall be recorded unless the same is duly acknowledged before a 
notary public, or other officer authorized to take acknowledg- 
ment of deeds." 

We think this objection is not well-founded, because the Clerk 
of the Superior Court was, by virtue of his office, a notary pub- 
lic, and the takiug of the acknowledgment must be referred to 
the exercise of his notarial authority. 

The CWe, $3306, provides that "the Clerks of the Superior 
Courts may act as notaries public in tlicir several counties, by 
virtue of their offices as clerks, and may certify their notarial acts 
under the seals of their respective courts." This is a public stat- 
ute of which everybody is presumed to have knowledge, and of 
which the courts of the United States, as well as the courts of 
this State, take judicial notice, and whenever it appears that the 
Clerk has done an official act that the law requires to be done by 
the exercise of' notarial power, it is treated as done in the eser- 
cise of such authority. And so, in this case, as soon as it 
appeared to the Court that the Clerli had taken the aclinowledg- 
ment of the mortgages of the vessel, to be recorded in the cas- 
tom house, the Court at once recognized the exercise of notarial 
authority, because the Clerli had such authority, and he did an 
act that required its exercise. The nature of the act done, suffi- 
cieutly indicated by what authority it was done, and all persons 
are presumed to have knowledge of it. I t  was said on the argu- 
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nient that thc Clerk did not sign the certificate of acknowledg- 
melit as notary public, but as Clerk. It was not necessary, indeed 
not strictly proper, that he should so sigu it, because his notarial 
authority was incident to his ofice as Clerk. H e  took and cer- 
tified the acknowledgment under his hand as Clerk of the Supe- 
rior Court, and under the seal of his court, in strict compliance 
with the statute, aud his act was as conlplete and binding as any 
similar act he could do. 

The case of UeCourcy v. Bnrr, Bush. Ey., 181, relied upoil by 
the defendant's co~~neel, does not apply here. 111 that case the 
notary public in New York, had no authority to take the 
ackuo~vledgnlent of deeds executed by residents o j  this State; he 
was ouly authorized by the statute to take such ackiiowledg- 
nlents of non-residents. I n  this case, the Clerk had authority 
and exercised it in the way the statute allowed him to do. Car- 
penfer. v. Dexter, 8 Wall., 513; 8hult.z v. Moo~e, l McL., 520. 

I t  is unuecessary to inquire whether the Clerk could, as Clerk, 
have takeu the acknowledgment, because he had notarial au- 
thority, and, as we have seen, it must be takeu that he exer- 
cised it. 

Upon the "case agreed" aud submitted to the Court, the plain- 
t iE is elititled to have the vessel in questioii as mortgagee. 

There is error. The judgment of the Superior Court must be 
reversed and judguient entered here for the plaintiff. 

Error. Judgment acoodin.9ly. 

D E P E N D A N T ' S  A P P E A L .  

MERRIMON, J. This is the appeal of the defendant, Receiver 
in the above action. 

The receiver appealed upon the ground that the Conrt directed 
that the judgment for the restoration of the vessel aud the pen- 
alty, should be discharged when and if the plaiutiff should pay 
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the amount, including interests and costs, of the j~lclgnients 
referred to in the judgment from nhich the appeal wa. taken. 

This is an action at law., and no equitable relief is demanded, 
nor do the pleadings present a case in nhich it might he granted. 
I t  may turn out that the vessel is wc~rth more money than the 
mortgagee's debts, but the receiver, if he is entitled to any wr-  
p l u ~ ,  can protect hinicelf irr another action. 

The clecition of this court in the plaintiff's appeal in this case 
is conclusive against the appellant. His  appeal was anneceisary 
and improvidently taken, and must he diimissecl. 

3 iis .so orrlwed. 

WILLIAMS, BLACK B CO. v. MARY A .  WHITING. 

Contract-Payment-Agent-Reference. 

I. When it was agreed between the vendor and vendee of land that the cotton 
raised on the land during each of the five years for which credit was given, 
should be forwarded to the plaint,iff and sold and the proceeds applied to the 
payment of t,he purchase money, the cotton is in advance appropriated to the 
debt, and as soou as the money is received, the debt is pro tanto satisfied: and 
can only be revived by the consent of the debtor. 

2. This consent may be express or result from implieatiou, aud, if the latter, must 
rest on clear and unequivocal e ~ i d e n c e  of intent. 

3. A puwer to  act for another, however, general its terms or wide its scope, can 
not be enlarged into a power to pervert funds coming into the agent's hands, 
without clear approval or ratification by the principal. 

4. When the referee fails to report the e~ idence ,  the proper course is to move to 
recommit or t,o require the referee to  produce the evidence. 

5. It is the duty of the party excepting to show the error excepted to, and t,o state 
such of the evidence as is necessary to  enable this court to comprehend and 
decide the point. When the record does not contain stich evidence, this court 
cannot review the decision of the Superior Court, but will affirm it. 

(Williams v. Johnston, ante, 532, cited and approved). 
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CIVIL ACTION, heard upon exceptions to the report of a 
referee, before Guclpr, Judge, at Fall Term, 1884, of EDCE- 
c o v s ~  Superior Court. 

There mas judgment for the plaintiffs, and the defendant 
appealed. 

Messrs. C'onno~ & Woodard, for the plaintifl's. 
Mess.i+s. Jos. J. Xartin, Duvid Bell and Walter Clark, for the 

defendant. 

SMITH, C. J. 011 January 2d, 1878, the plaintif% constituting 
the party of the first part, and the defendant, the party of the 
second part, all residents of the city of New Pork,  entered iuto 
an agreement under their several seal,, n herein the former, in 
consideration of' thirty-six thonsand dollars to be paid, as there- 
inafter nlentioned, covenant to convey to the latter all their right, 
title, and interest, in a large and valuable plantation in the county 
of Edgecumbe, described by metes and bounds, lying on the side 
of the track of the Wilmiugton and TTTeldon Railroad, a d  esti- 
mated to contain eleven hundred and five and one-half acre., and 
also certain articles of permla1 property, and such other* as n ere 
then on the land. 

The defendant covenants on her part, "to pay to the plaintiff* 
the said sum of thirty-qix thouwld dollar, and interect, as eri- 
denced by certain promi-ory notes of even date therewith as fol- 
lows : Four t h o n m ~ d  dollars, and intere~t thereon from date, on 
the thirty-first day of December, one thousand eight hunclrecl and 
seventy-eight; four thousand dollars, and interest thereon from 
date, on the thirty-first day of December, one thousand eight hun- 
dred and seventy-nine; four thousand dollars, and interest thereon 
from date, 011 the thirty-first day of December, one thousand 
eight hundred and eighty; four thousand dollars, and interest 
thereou from date, on the thirty-first day of December, one thou- 
sand eight hundred aud eighty-one; five thousand dollars, and 
interest thereon from date, on the thirty-first day of December, 
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one thousand eight hundred and eighty-two; seven thousand five 
hundred dollars, and interest thereon from date, on the thirty- 
first day of December, one thousand eight hundred and eighty- 
four." 

"And the said parties of the first part agree that when the first 
five of said payments shall have been made and completed, to 
deliver to said party of the qecorid part, her heirs or asigns, a 
good and sufficient deed of conveyance of their title to the said 
property described herein, and free and clear from the mortgage 
now covering said property for the Pun1 of three thousand dollars, 
with covenants against the acts of the grantors, upon three days' 
notice in writing, at suchtime and place in the city of Kew Yokk 
as the said party of the second part may appoint, and to make, 
execute and deliver such other instr~ments of release and dis- 
charge, as the said party of the second part, her heirs or assigns, 
or her counsel may request, and upon the delivery of said deed, 
the said party of the second part shall make, execute and deliver 
to the parties of the first part, their heirs, executors, administra- 
tors and assigns, her certain indenture of mortgage, conveying all 
the property herein described to secure to them or their heirs or 
assigns the payment of the balance of said sum, which said mort- 
gage shall provide that upon default being made in the payment 
of any of the sunw thereby secured to be paid, and such default 
coutinue for the space of thirty days, that then the whole princi- 
pal sum shall heconle due and payable, and the parties of the first 
part, upon ninety days' notice that they will exercise the power 
of sale contained in the mortgage, shall be entitled to foreclose 
said mortgage by advertisement for the space of thirty days, at  
the court-house door in the town of Tarboro, a i d  three other 
public places in Edgeconlbe county, and without the necessity of 
bringing a regular suit to foreclose the same. I t  is also agreed 
between the parties, that the party of the second part, or her 
assigns, may, subject to the covenants hereinafter set forth, imme- 
diately enter upon and take possession of all of the property 
described therein, as the tenant of the parties of the first part. 
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And it was understood and agreed between the parties that in case 
the party of the second part should make default in the payment of 
either of the said first five iilstalments as they each became due and 
payable, then the parties of the first part should be at  liberty to 
annul arid make void the contract of sale and treat the party of 
the second part as tenant for the year immediately preceding; and 
in that event the parties of the first part should be entitled to 
seventy bales of good merchantable lint cotton as rent for that 
year, and as a security for the payment of said rent, the party of 
the second part agreed that the title of all the crops made on said 
Iand should remain and continue in the parties of the first part 
until the instalment of each of the five years should be fully 
paid and discharged. I t  was further covenanted and agreed 
that the party of the second part should faithfully ship, or cause 
to be shipped, to the parties of the first part, at the city of L U cw 
york, all the cotton that should be grown or matured on said 
plantatioh during each of the said five years, to be by the par- 
ties of the firbt part sold and the proceeds thereof applied by 
them in the satisfaction and payment of the notes of the party 
of the second part falling due in each of those years respect- 
ively, and the balance, if any, of such proceeds should he paid 
over to the party of the second part. And it was covenanted 
and agreed that should default be made in the payment of any 
of said first five notes at the maturity thereof, and said default 
continue for the space of thirty days, that then, that is to say 
after the expiration of said thirty days, it should be lawful 
for the parties of the first part, or their appointees, to enter upon 
and repossess themselves of all of the property described therein, 
and eject any and all persons from the property without further 
process, manner or proceeding, it being the meaning and intent 
of the parties thereto that upon such default being made in the 
payment of either of said first five mentioned notes, that the 
parties of the first part should be entitled to the immediate pos- 
session of all the said described property without legal proceed- 
ings. It was further coveilanted and agreed that the par- 
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ties of the second part, as a part of the consideration, should pay 
all taxes and assessments of every kind whatsoever, which 
should be levied or imposed on said property after the date of 
the agreement, aud should deliver immediately to the parties of 
the first part the bills and receipts showing such payments to 
have beell made. I t  was further covenanted and agreed that the 
party of the second part, as a part of the consideration. should 
keep all of said property insured in good and responsible conl- 
panies in the sum of twenty-five hundred clollars for the benefit 
of the parties of the first uart, and to deliver said policies of 
insurance to the parties of the first part. And the said party of 
the second part further covenants a i d  agrees, that should the 
said property described, for any cause, revert to the parties of 
first part, that she will forthwith deliver up and return to them 
all the personal property in good order and condition, reasonable 
wear and tear excepted, and where such persolla1 property shall 
necessarily be used up or consumed, that she will supply the 
deficiency with other property of the same liind, quantity and 
value." 

"And whereas, there are now pendiug in the Supreme Court 
of the State of New Tork  certain actions wherein Brink & Estes 
are plaintiffs and certain insurance companies are defeudants, one- 
half of the proceeds xllereof are by agreement to be paid to the 
parties of' the first part hereto, now it is covenanted and agreed 
by the parties of the first part that any and all sums by them 
received fi-on1 said actions shall be applied for the benefit of the 
party of the second part in the payment of the third, fourth and 
fifth of said notes, or so much thereof as may be possible. And 
it is hereby further covenanted and agreed between the parties 
hereto, that all the covenants and agreen~ents herein contained 
shall be obligatory upon and bind the heirs, executors, adminis- 
trators or assigns of each and all of said parties." 

The plaintif& allege in their complaint that there remains 
unpaid a large sum due upon the first five notes, stated to be 
$13,776 9') with interest at the stipulated rate of seven per 



688 IY THE S U P R E M E  COURT. 

cent. from January 2 2 4  1883 ; while they have on hand seventy- 
eight bales of cotton of the estimated value of $2,964.00, the 
proceeds of which, when sold, are to be applied in reduction of 
the sun1 stated; and that nothing has been paid on the other 
notes. 

The plaintif& demand judgment for what is due upon the 
notes, and a sale of the laild for the satisfaction of the iadebted- 
ness. The answer does not controvert the allegations of the 
making the contract and executing the notes contained in the 
complaint, but avers that many payments have been made ; that 
large dealings have taken place hetween the parties, amo~xnting to 
fifty thousand dollars or more, and that one claimed credit is in 
dispute; that upon a fair and just statement of the account, i t  
will appear, in the defendant's opinion, that her residuary 
indebtedness does not exceed five or six thousand dollars. 

At  Fall  Term, 1883, an order of reference by consent, vas  
made to two designated coinmissioners under the provisionb of 
The Code of Civil Procedure, "for the purpose of stating an 
account of the dealings between the plaintiffs and the defend- 
ant," which they TTere directed to make out and report at the 
succeeding term. 

The referees rendered their report accordingly, accompanied 
mith the proofs taken in the cause, and embodying a series of 
findings of fact and of law, distinctly and separately enumerated, 
to such portions of which, contained in the record, as are deemed 
material to a full understanding of the subject matter of the 
exceptions brought up for review, we shall direct our attention. 

The only testimony contained in the transcript is that of the 
defendant, of L. G. Estes, her witness, and of James R. Gaskill, 
examined for the plaintiffs; and the sole exception of the plain- 
tiffs is to their being charged in the account with the proceeds of 
certain cotton, sent to and sold by them, the facts concerning 
which, upon the finding of the referees, are as follows: 

The cotton was grown upon the plantation, and thence for- 
warded to the plaintiffs in  New York by the said Estes, as agent 
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of the defendant, in purbuance of the agreemeut for the appro- 
priation of the proceeds of sale, and mas disposed of with full 
knowledge of the source fiom which it came. The tuoneyb 
received upon the sale were not then applied in reduction of the 
defendant's indebtedness, but mere credited to the agency account 
of Estes. The latter hacl before and has since, as such agent, 
drawn npon funds derived fiom +ales of cotton grown upon the 
farm, in differerit sutila aud in excess of the value of shipments, 
which drafts mere paid by the plai~~tiffi, the defendant ~ ~ n d e r -  
standing that the payments were by reason of 3uch shipmelit to 
them. 

The testiniouy of Estes in regard to his rclatious with the 
defendant, and his nianageuient of the farm aud dispo~ition of 
its products, is subbtautially this: H e  bought a good deal of 
cotton and sent it forward to the plaiutiffs iu hi3 own name, and 
not in his capacity as agent. Some of this may have been 
shipped hy him as agent. The plaintiffs furniqlied him money 
to buy and send to them such cotton as was thus purchased and 
paid for. 

That which was shipped by him as agent mas raised on the 
plantation. Money was supplied to him, when needed in ran- 
ning the farm, by the defendant. She was at  his farm nearly 
every winter, when matters connected with the bubiness nere dis- 
cussed between them, but no account wa5 ever rendered. The 
cotton now in controversy and forwarded to the plaintiffs, x a i  
the product of the farm. The wituess drew drafts on the plain- 
tiffs, based 011 the shipment,, which mere honored by them and 
the moneys diverted from the uses specified in the agreemeat. 
The defendant had a claim on the land prior to that of the 
plaintiffs, and the purpose in entering into the contract mith the 
plaintiffs was to secure what was due her and to aid the witness. 

I n  the account rendered by the referees, the defendant is crecl- 
ited with profits made on contracts for futures, and is charged 
with losses sustained in others, of less amount. 
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The agent i, admitted to have had the poss~siiou ant1 manage- 
nient of the f:irnl, as well as the fornardiug of it. product. in 
the execution uf' the defe11d:int'. stipulations, to the plaintiffs, for 
$ale ant1 appropriatioli of the proceed,. a, provicled in tlle agree- 
ment. 

The  e l  iclcnc~ fully .uitnini the findings of the referees, a d  
the clue-t io~~ preientctl i., xhether the f i ~ l d s  iu di.;pute and *o 
derived, but nli*alqwoprintcd by the wcclit nfrernardi to hi- own 
IIW, ~honstit~tc+ :l cliargc, n e v e r t l ~ e l e ~ ~ ,  a p i n s t  the plaintiffs, an. a 
p r t i a l  p a y m e ~ ~ t  011 the note.. The i.ef'erce. a~i iwcr  the inquiry 
in the :tffirn~:ltive, hnt tlie Judge, in wstaiiiing the p1:lintiff '3 

e ~ c c ~ t i o n ,  r d c s  o t l ~ c r ~ ~ i s e ,  and directs the c>harge to be itritslten 
fiom tlie accollnt. Thi. ruling is pre.entcd in the clefenclnnt'~ 
appcal. 

It i i  to be obierred, that under the n~rccmcnt,  "all the cottnu 
that nlnp bc gron 11 or matured on .:lid plantation ant1 f i m l  clur- 
ing each of the fivc year\" n a i  to he ient to the plaintiff, to be 
hp them " d l  and the proceed* thereof applicd by them in the 
iatiifi~ction and pnymeut of the note," fhlling dnc r eyc t ivc ly  
in that period, a d  the " balance, if ally, of r ~ ~ c l l  proceed-," paid 
to the tlefendant. 

T h u i  tlle cotton i. in advance, a< it i, grown, appropriated to 
a i lwific debt, the defendant contracting to w i d  it fhrward, the 
plaintiffq to tell n lleii reccivcil :111tl :~pply  thc proceed. to tlie note.. 
I t  i. an esecntecl coven:wt when the m o n e y  arisiug from the 
.ale conie iuto thc plaintif+' h:ind.. The iildebtedi~esq if then 
p r o  tanto reduced, ancl the amount so estiugnished could o u l j ~  be 
revived with the conqent of the debtor. 

Such conse~~t  may be espreis or re-ult fro111 in~plication, and 
the latter muit  re-t upon clear and uneq~~ivocal rvidelicc of inte~lt. 
I t  is wught to be drawn in this case from the general authority 
conferred upon the agent and esercieed by him in conducting the 
farm, and from the ~anctiou to dealings in future. upon specula- 
tive contract*, involved in the credit f i r  profits made, slid the 
charge for losws suqtaiued. Bnt t11e.e k t .  do not n arrant an 
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inference of her acsent to the withdraw11 and mie:lpplicntion to 
the agent'. on7n use, of f~inds which in the very nvt of' re&\ ing, 
were appropriated to claims in the plaintif*' I i :~nd~.  

Thi, legal effect i~nmediately fullowctl t l ~ e  conver.ion of the 
cotton into money mcl the tmeqnivocal cowent of the def'ciiclnnt 
was necessary to prevent it. p ~ r e r  to act for ex not her, lion.- 
ever general its terms or ~ ~ i c l e  its scope, prchuppo-c. integrity niltl 
good k i t h  i11 its exercibe for the bcilefit of t l ~ c  priiwip:rl. It mn- 
not be enlarged without a clear a p p r o 4  or r:~tificaatiol~ I)v tlic 
principal, yo a. lo aatilori~e a pervcr.ion of ti~ntls ( w i ~ i ~ l q  into tlw 
agent'\ hxndz, when acting 21.; . d l ,  to t11c LI-e of the ncciit, mi1c11 
the ~llisapplicntio~i ib particbipntetl in by ow, +ctti~ic 111) t l ~ c  :111t11or- 
ity for his ow11 protection. R1uc.h 1c.y can it extciid to a w-c in 
which the appropriation haq bccn eilfectctl, ant1 it  i. :~ttcn~ptccl to 
undo what ha. bee11 l:i\rfull~ (lone in thr' interest a11d ihr tht. 
advantage of the debtor prinripal. Thc .ul),jcct i- tli.ca11wt1 in 
I f  lliams r. Johnston, m t e ,  532. 

The evidence, so far a i  it i +  acce.siblt. to 11-, i~ in.nflic+llt to 
excnre the plaintifb fbr yerniittiiy the agent to n-c t11c.c f h l . ,  
a11c1 attempting to reitore .o nluch of the i~~tlcl)te(l~rc- :I\ \ \a- tlis- 
charged by them. 111 tilib I\ c cowur with the reiiwc.:u~tl t.cvc7rscJ 
the overruling action of the court n hich tu.t:~in. tlic l)l:ii~ltiff;' 
exception. 

Defendaut'r exceptioui are (31-crrr~led. Tile-e cwept io~ l~ ,  9 iu  
nnmhw to the fincling+ of fact, ant1 8 to the c~oilclu-io~~. of ]:I\\, 

remain to he con-idered ant1 tlislwetl of: A- to t l ~ c  Skt., it may 
be remarltetl generally that the appcl1:int h:t- brortght the cari-c 
to a hearing upon a trahcript from I\ hich iz :tb.c~~t thtx nllineroui 
explanatory exhibits referred to in tlic report, :I+ -\\ell a.; the 
account i t d f  and other evideacr, it may be, to 11er grwt d i d -  
vantage. Indeed, thcse are important to our own wrrect rmder- 
standing of the force of the exception<, largely dependent n p o ~ ~  
them. 
Ex. 1. The onli-sion of the referees to report the evidcncc in 

reference to the paplent  of the check for $1,453. 
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The proper course to be pursued was in a motion to recommit 
or to require the referees to produce the evidence. This was not 
asked, and proceeding with the trial without, the appellant has 
waived the objection. 

Ex. 2. The failure of the referees to credit the defendant with 
the whole insurance, $12,870.43, received and to be so applied, 
instead of the reduced sum of $8,772.95, parcel thereof. The 
referees refer to exhibit H, as we suppose to show the items which 
diminish the amount to the last nientioned sum. Among these 
items there are an allowance of $1,000, as an attorney's fee for 
professional services, and of $1,607 for other expenses incurred in 
collecting, which the referees sustain, and we cannot undertake 
to pronounce excessive or unreasonable in the absence of all infor- 
mation of the difficulties attending the collection, or the extent, 
or nature of the claims which enter into the latter sum. Still 
less can we do so in regard to the unmentioned particulars, which, 
with these, form the aggregate of the reduction. I t  is enough to 
say that there is no evidence impeaching the payriients made iu 
securing the result, and this should come from the defendant if 
we are expected to disturb the conclusions of the referees and of 
the Judge. 
Ex. 3. The general agency of Estes with its limitations has 

been sufficiently comidered. 
Ex. 4. The failure to credit the defendant with $1,463, a 

remittance by the agent to the plaintiffs in a check for that s~uni. 
This sum mas sent by Estes with instructions to have it placed 

as a credit on his individual account, to be applied to defendant's 
notes when the insurance claims were decided. These instruc- 
tions were afterwards modified, and the plaintiffs directed to let 
the entry of credit remain until the defendant and hin~self should 
come to an understanding as to what "we (they) are going to do 
about the plantation." No other directions were given, but be- 
fore the decision of the insurance or any understanding come to 
about the farm, Estes used the money by drafts drawn against it. 
This money, he testifies, was in a check from a bank in Maine, 
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upon another bank, and was the property of the defendant. H e  
remitted it to the plaintiffs, in response to a letter from them, 
stating that he owed on the defendant's notes, and the entry of 
this credit was the first on his account, as agent, with them. The 
fund was then at the disposal of Estes, and stands upon quite a 
different footing from a fund arising out of sales of cotton made 
on the farm and embraced in the covenants. 

Em. 5 and 6. These exceptions are to the allowance which 
reduces the insurance money received and need no further com- 
me&. 

Ex. 7. This exception is to the referees' findiug, that drafts of 
Estes on cotton produced on the farm, have been paid by the 
plaintiffs with the defendant's knowledge. To this matter v e  
have already adverted. What disposition was made of the 
moneys paid on the drafts, whether used in running the fami and 
obtaining supplies, or put to some other and what use, does not 
a'ppear. The mere fact that money was thus drawn out, without 
showing it wac improperly wed, does not authorize the inference 
of the defendant's assent to her agent's nliqappropriation to his 
own use. 

Ex. 8. The sum mentioned, $136. #T, stood as a credit on the 
account of L. G. Edes & Co., and by the directions of Estes, 
was transferred to his agency account. I t  was not applied, nor 
was there any request that it should be applied, to the notes. 
The facts are too meagre to enable us to determine whether the 
defendant is entitled to charge the plaintiffs with the amount. 
Ex. 9. The same difficulty is enclountered in pasfing upon the 

sufficiency of this exception. 
Exceptions to conclusions of lam. 
Ex$. 1, 3 and 5. These exceptions relate to the reduction of 

the insurance money-payments made in securing it, and the 
$1,453 remittance already considered. 

Ex. 2. The objection to the general findiug that the defendant 
is liable for the acts of Estes within the scope of his agency, as 
a proposition of lam is untenable. 
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Ez. 4. The fillding that Estes was in the habit of drawing 
out moneys arising from sales of cottoil sent from the farm, with 
the defendant's consent, is supported by his evidence, while it is 
not shown to what use the money was put, and whether, if not 
used in obtaining snpplies for the farm, the defendant knew of it 
and failed to make objection. 

Ex. 6. The claim for loss on cotton (70 bales) directed to be 
sold by the agent, but who subseqnenrly, knowing that it was not 
sold, acquiesced in and ratified the holding. The witness Estes 
tekfies to positirc instrnctions to sell without any acsent after- 
wards to the retention, but we have not the testimol~y upon 
which the commissioners find the ratification, and c:unnot under- 
take to reverse their conclusion iu the absence of other evidence. 

Exs. T and 8. These are confined to the general results of the 
account as stated, and require no further examination. These 
exception, were all overruled by the Court, and \\e sustain the 
action of the Court in so doing. 

The account rendered by the commissioners must therefore 
stand. There is error in sustaining the plaintiffs7 exceptions, but 
none in overruling the exceptions of the defeaclant. 

A q  the cause can be more conveniently conducted to its final 
result in the court below this will be certified to the end that 
judgment be eutered and further proceedings be there had in 
accordafice with thiq opinion. 

The cost4 of the appeal will be borne eqnally by the two 
parties. 

Error. Remanded. 
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THE BANK O F  NEW HANOVER v. BLOSSOM. 

THE BANK O F  NEW HANOVER v. J. R. BLOSSOM e t  al. 

A'erving Process by Publication-Attachment-Amenclnzent. 

I .  It seems, that  the  affidavit t o  obtain an order for the  publication of a summons, 
may be made after the  order, p r o ~ ~ i d e d  the  order remains in abeyanceuntil  the  
affidavit is filed. 

8. Where notice of an attachment aud summons were published in one notice for  
five weeke, it  was held a sufficient publication of the  notice of the  attachment, 
bu t  not of the  summons. 

3. \Vhere a publication of a summons was only made for five weeks, t he  court has 
power t o  retain the activn and order a sufficient publication. 

4. TV11erc notice of the  attachment is omitted from the  order of publication, but  
in the  published notice the defendaut is informed that  an attachment has 
been issued against his propert,y, to  what court i t  ir. returnable, &e., the  court 
has power t o  amend the order of publication, so a s  t o  insert a requirement 
that  notice be given of the attachment. 

5.  Qucere, whether such amendment is necessary. 

(Wheeler v. G b b ,  75 N. C.? 21 : Bmedict a. Xulb, 76 PIT. C.! 113 ; I)r.ice 1.. CM, 83 
N .  C . ,  261; Clark v. C l a ~ k ,  62 P;. C. ,  150: Ross v. Henderson, 77 N. C., 1%: 
Alletr T. Q~is som,  90 S .  C.; 90, cited and approved). 

C'ITTL ACTIOS, heard before iS'heplzwd, Juclye, at Spring Tern], 
1884, of NEW HANOTER Superior Court. 

The appear in the opinion. 
The defeudants appealed. 

,WT. C. X. Etedman, for the plaintiff: 
Ai%. Qeo. Davis, for the defendants. 

SMITH, C. J. On the 6th day of March, 1883, the plaintiff, 
a corporation formed and acting nnder the laws of this State, 
sued out of the office of the clerk of the Superior Court of Kew 
Hanover, a  summon^ returnable to the next ensuing term, againit 
Joseph R. Bloiiom aud Thomas Evans, partners doing bushes3 
under the firm name of J. R. Blossom & Evans, upon which the 
sheriff made endorsement of service upon the latter and that 
Blossom could not be found in his county. A t  the hame t h e  an 
affidavit was filed by Isaac Bates, president of the plaintiff bank 
and acting on its behalf, in which, after averring the corporate 
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capacity of the bank and his official relation to it, he proceeds to 
declare "that the defendants are indebted to the plaintiff, in the 
sum of fourteen thousand five hundred and ninety-nine dollars 
and ninety centb for money loaned. That the plaintiff is about 
to commence an action against the said defendants and has ishued 
a wmmons therein, and that the defendant Joseph R. Blossoru 
is a non-resident of this State, but has property therein, and this 
court has j ~ r i ~ d i c t i o n  of the subject-matter of this actio~.) '  

Thereupon a warrant of attachment issued to the sheriff, and 
he forthwith levied upon certain lots, as the property of the non- 
resident defendant, designating then? bj- the number of each and 
of the block in which they are found iu the plan of the city of 
Wilmington, and made return thereof. 

On March 117tl.1, the clerk entered an order for publication, in 
which, besides reciting the facts contained in the preceding affi- 
davit, he adds after the word "non-resident," "and cannot after 
due diligence be found i n  this State." The publication, made 
purquant to this order, oniitting the decignation of the court and 
the title of the cause, is in this form: 

"This is an action brought to recover adeht o,f fourteen tl~ou- 
iand five hnndred and ninety-nine dollars and ninety cents 
($14,599.90) due by account for n~oney loaned by the plaintiff to 
the defendants, and a ~ w r m n t  of attt~chment has ishued herein; 
and it appearing to nly iati$faction that the defendant Joseph R. 
B l o ~ ~ m  is a non-resident of this State and cannot, after due dili- 
gence, be found therein, and that he has property in this State, 
and that a cause of action exists against said defendant, and this 
court ha< jurisdiction thereof. 

"Kow, this is to conmand the said defendant Joseph R. Blos- 
som, to appear at the next term of the Superior Court of New 
Hanover county, to be held on the 13th Xonday after the first 
Monday in Narch, A. D. 1883, and answer or demur to the com- 
plaint, or judgment will be rendered agitinst him according to law. 

S. VAN ARIRINGE, 
Clerk of the Superior Cou~t ." 
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THE BANK OF NEW HANOVER a. BLOSSOV 

When the order for thi5 publication was made, no other affida- 
vit than that of March 6th was on file, and that was imperfect 
in its omiision to aver that the non-resident defendant could not, 
after due diligence, be found iu this State, but the order was 
made in anticipation, and upon the assurance of plaintiff's counwl, 
that another, without the defect should be put in, as in fiact it was 
put in during the day, to give support to the order for the pnb- 
lication of the iumnioni, as it nas  sufficient in form to authorize 
publication of the attachment. T h k  supplemental affidavi; has 
been lost, suppoied to have been destroyed by mistake, and been 
replaced by leave of the court. This second affidavit, of similar 
general import, and coming from the same officer of the bank, 
differs from the first, only in substituting the words "has com- 
menced," in place of "is about to conimence," and in supplying 
the omitted averment ('that .aid defeudant Joseph R. Bloisom 
cannot, after due diligence, be found in this State." 

The order itself recites that it appears from the "affidavit of 
Isaac Bates, President of the Bank of New Haaover, which is on 
Jle in this cause, that the defendant Joseph R. Blosiom is a non- 
resident and cannot, aftel due diligence, be found in this State, 
and that a c a u ~ e  of action esiits against qaid defendant, and that 
he has propertv in this State, and then, omitting any reference to 
the marrant of attachmwt, proceeds to direct publication for six 
meelis in the "Morning &r," commanding &aid defendant to 
appear, &c., as in the publication consequent up011 the order. 

The publication wai commenced on the 27th day of March, 
and continued for five week,, the last being on the firit day of 
May. The complaint, properly verified, wa:, filed on the 3d day 
of May. 

At  the return term of the summons and narrant, the defend- 
ant BloYsom, by counsel who entered a special appearance for the 
purpose, moved the court to vacate the attachment and the order 
directing the h u e  of the ~ a r r a n t ,  a d  also to dimiqs the action, 
while Josiah B. Blo+soni and Jamez L. Hathamay, claiming the 
property attached under an assignment 111ade after the l e y ,  pnr- 
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mant to uotice given, applied for leave to interveue and assert their 
title to the lots. At  same time the plaintiff asked leave to amend 
and file another affidavit and for an extension of the time of pub- 
lication. 

The nlotion of the defendant is based upou an alleged insuffi- 
cient publication of the summons; that of the absignees retts 
upon the iame ground, and upon the further ground that the lots 
belonged to an inwlvcat partnership, and arc firit to be disposed 
of in paying the joint debts, while the separate contract of the 
partners i i  iubordinate, and can only be reached after the joint 
debts are d r f i e d .  To thib end the aiiignee. denland the snr- 
reucler of the lot5 to them. 

Upon the hearing of their ieveral motion\, that of the plaiu- 
tiff was allowed and ten day5 were given after the expiration of 
the term in which to make affidavit autl commence a new pub- 
licatio~i. 

The motion to vacate the order of attachment wa. denied, but 
the a4gnees  were permitted to inter-plead and set up their own 
claim to the lot<, while they were not allowed to contest the 
validity of the plaintiff'.; claim. The que~tion arising out of 
the alleged insolvency of the debtor firm, ant1 the conflicting 
rights of the partnership and i u c l i d ~ l a l  oreclitor:, to priority of 
~ati.hction out of thc attached e~tate,  \tar reierved until the 
hearing. Froin these adverhe ruling& the defendant and assignees 
appealcd to this court. The appeal waz not considered, but the 
cause renlanded for a more definite finding of facts. Bank v. 
Blossom, 89 N. C., 341. 

Since that appeal, the caur-e  ha^ proceetled in the Superior 
Court, a third affidavit filed, similar to that immediately preced- 
ing, and publication made under an order so directing, for the- 
required term under the leave obtained of the court. This pub- 
lication is in the 5ame form as that of March, except that the 
defendant is notified to appear at  the Fall  initead of the Spring 
Term of the Superior Court. 
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We do not understand the sufficiency of the affidavit first 
made to anthorize the iwue of the warrant of attachment, and 
the publication that folloved the ortler, to be contested by the 
appellants. While the order cepamtely cousiclered, doc- not i11 
terms direct notice to be given of the i+-ne of the attacliinent in 
the publication to be made of the snrumons, pet the pnbli-lied 
order, prepared by the clerk and bearing his official signature, 
does give uotice of the issue of x ~rarrant  of attachuicnt, with 
all the n~aterial matters connected with it 1111der the reqnirenicnts 
of the statute. I t  states the name.: of the parties to the action, 
and the court in which it is depending, the sum dcmandecl, und 
how and when due ; the time a d  place, when :111(1 IT here the 
summons, and so the warrant of attachment which bp I:IW i i  
returnable in like manner, is to be returned. The affidavit uould 
have fulfilled all the conditiom iiwessary in a publication of 
the -uimnonq, b ~ i t  for the abseuce of the singlc averment to 
which me have referred, a defect held to be fatal in TVhcelc~. 
v. Cobb, 76 N. C., 21, a caie f o l l o ~ ~ h g  adjurlications in other 
State+. 

The clefect iq remedied and the necesiary averment found in 
the affidavit filed on the day of the ordering of the publication, 
thouqh posterior in time, if it can be made available in i11st:tin- 
ing the order. \Ye are not prepared to deny any effic:lcy to the 
concurrent and bnpporting oath, mtirelp for the ream1 that it fid- 
lo\\ ed, n hell it ought to 11:tvt. preceded by a short space, the eutcr- 
ing of the order, when the order remained, a i d  was iute~ideti to 
remain, mholly inactive in the office, in abeyance it may be -aid, 
awaiting the promised affidavit. When it was filed, it gave 
vitality to that which posseshed none before, and the clerk map 
be regarded as t h ~ n  exercising his authority, and renewing or i n  
legal effect m~lzing the order. Such seems to have been the conrqe 
purwed by the clerk, for he diqtinctlp says that it appear- 
from the affidavit of the president of the bank, "which i i  
on file in this office," that the non-resident "cannot, after due 
diligence, be found in this State," an avernieut iiot in the first, 
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but in the second affidavit, and iudicating clearly his intention 
that it should operate only when the affidavit was put in and 
would make the recital true, aud uot until this was done. I n  
this view the order waspwprr~ed before, but ill a legal sense made, 
after the affidavit, and then became an operative judicial act. 

But the determination of the relatioil between them is not 
important, siuce the publication, regular or irregular, na$ con- 
tinued for a shorter period than that prescribed by law a i d  
directed in the order, so as to be ineffectual in giving notice of 
the summons, while it may be sufficient ar notice of attachment, 
which requires hut four weeks. While the ctatute directq a sin- 
gle publication when the ibsue of the suminon.; a i d  the warrant 
are contemporatleons, a i d  to asbure both purpo-.ec, must be 
exteuderl over iix weelis, me do not see why, the yxtrate  pnh- 
lication of the attachment is for the shorter period, the comiuou 
publication may uot suffice for this, ~ ~ h i l e  it would not answer 
for the other. The Code, wc. 332. 

Aqsuming the publication and the affidavit for the order quffi- 
cient to sustain the attachment, the judge extended, if he had the 
right to do so, the time for publication of the s u ~ ~ ~ m o n s .  Thi. 
last affidavit is in the form of that l o ~ t  nod restored, and the order 
fails as did the other, to direct notice to be inqerted of the attach- 
meut, while both publications give wch notice. Two qu~stions 
are presented in the appeal whose solution seeinq to dispobe of the 
entire con trover,sy and these are : 

I. Has the court power to allow a new, after an attempted 
ineffectual publication, and thus retain the tau+ in court. 

11. I s  the absence of a requirement in the order that it .hall 
give notice of the attachment, while suc.11 notice is in fact give11 
iu the order as executed, an incurable aud fatal defed? 

The current of judicial decision is i11 the direction of requiring 
the ,&tricteit observance of all the provisions of law authorizing n 
proceeding by attachment, and we are disposed to uphold the lan 
in its integrity, and di~pease with none of it. n~aterial conditiom. 
But we regard this, aud other statutes providing a civil remedy 
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against a debtor or wrong-doer, in the spirit of the new practice 
as facilitating the means of access to his property, and to be fairly 
and reasonably construed in furtherance of the remedy it gives. 

Thus an imperfect affidavit upon which an attachment issued, 
was aided by affidavits introduced upon nlotiou to vacate, and 
omitted essential parts thus supplied to sustain it, in C'lark v. 
Ckrrk, 64 N. C., 160. I n  like manuer, was remedied a defective 
affidavit for an arrest in Ber~edict v. Hall, 76 N. C., 113. 

I n  Price v. Coz, 83 N. C., 261, an exception was taken to 
the order of publication and to the affidavit on which it was 
founded, to remove which, the court gave leave to the plaintiff 
to proceed with a new publication, and upon an appeal, the 
ruling was upheld as within the power of the Court, and as a 
proper exercise of judicial discretion. 

W h y  should it not he so? The purpose of publication is to 
give notice of the proceeding to the absent defendant, and if the 
L, 

plaintiff has made one ineffectual effort to give it, we see no ade- 
quate reason why, upon cause shown, the Court, in the exercise 
of the liberal power of amendment conferred, may not allow a 
second and correct publication to be made, that shall conform to 
the law. An alias summons, and others in succession, niay be 
sued out as of right; why may not a substituted publication be 
permitted on application to the Judge in furtherance of the 
object of the section? 

I t  is a singular coincidence that the defendants' counsel makes 
a special appearance, as he may do according to the rules of 
practice, and comes into court to complain of the disregard of 
some technical provision necessary to give him legal notice of 
what his presence and motion show he already in fact knows, 
and then cuniplains that the plaintiff is permitted to proceed and 
give him that legal notice. 

Equally competent, in our opinion, was the Court to allow the 
amendment of the order of publication, if it mas necessary, so 
as to insert a requirement that notice be given of the attachment. 
The plaintiff was not in fault in this particular, but the omission 
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was an oversight of the officer, and it was corrected in the order 
as published. Indeed, the publication purports to be, and in 
form is, not the execution of the order as addressed to some one 
else to perform, but the order itself, judicially authenticated as 
such. I t  might be different if the order was to be carried into 
effect by the sheriff; and yet, in this case, in the language of a 
recent author, '(such order may be published as the notice, if it 
is full enough to convey notice and is addressed to the defendant 
by the sheriff;" and he adds : "when no special form of words is 
prescribed by t l x  statute, it vil l  be sufficient, if the defendant 
is addressed through the notice, and told of the suit pending 
against him, of the attachment of his property, or the order for 
its attachment, aud of the time within which he must appear, the 
court, the name of the plaintiff, the demand, the grounds," &c. 
Waples on Attachment, 268. 

But if the order, as diitiilct from that published, required the 
reference to the attachment, and was insufficient without, it wai 
surely in the power of the Court to anlend so as to make it con- 
form to what it was understood to mean, as expressed in the pub- 
lication pursuant to it. 

We have not adverted to other objections of the appellant, 
since they are met and obviated in the last publication, and our 
ruling that this re-publication map he authorized. 

We are not required to express an opinion upon the reserved 
matter, as i t  will more appropriately cwme np on the final hear- 
ing. W e  will, in this connection, simply refer to the cases of 
Ross v. Henderson, 77 N. C., 170, and Allen v. Grissom, 90 K. 
C., 90, with the remark that the plaintiff is presenting a demand 
against both partners for a partnership debt, and the adjustment 
of its and the assignees' claims to the property, may properly be 
left, as has been done by the Judge, to a future adjudication. 

There is no error. Let this be certified, that the action may 
proceed in the court below. 

K O  error. Affirmed. 
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S. E. WINSTEAD AND JOHN C. P-4SS et  als, ex-parte. 

1. Where a 8ale for  partition is made among tenants-in-common, one of whom is 
entitled to  a life-estate only, the tenant for life must have the interest on 
the value of the share to  which he is entitled paid to him for his life, and he 
is not entitled t o  h a ~ e  the value of his life-estate ascerhined, and a sum in 
gross paid to  him therefor. 

2. By section 1909 of The Code, in a sale for partition cf land subjert to dower, 
where the r i d o w  is a party, her life-estate may be valued in money, and the 
money paid to  her in lieu of the interefit for life on one-third of the proceeds 
of sale. 

SPECIAL PROCEEDISG, begun before the clerk, and heard on 
appeal before JLcliroy, Judge, at Spring Term, 1884, of PERSOK 
Superior Court. 

His  Honor rendered judgment for Johu C. Pass, and the other 
parties appealed. 

The facts fully appear in the opinion. 

Xessrs. Graham dl. Bufin, for Pass. 
Mr. J. 1V. Hinsdsdale, for the other petitioners. 

SMITH, C. J. This is a special proceeding iustitutecl in the 
Superior Court of Person county, before the clerk, for partition 
of the lands described in the petition of the co-tenants, aud for 
the assigniuent of the shares to each in severalty. To this end the 
lauds were sold under an order of the court by a commissioner, 
his report of the sale made and confirmed, and the fund, except 
a ahare, one-sixth part, directed to be distributed among the ten- 
ants, holding the other shares according to their respective inter- 
est, as set out in the petition. This share belonged to the wife 
of the petitioner, John C. Pass, n ho having become, by the birth 
of issue, tenant by the courtesy, was entitled to a life-estate, 
while the eitate in remainder descended to the owners of the 
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WINSTEAD A N D  PASS, EX-PARTE. 

other shares, as her heirs-at-law. This share was paid into the 
office of the clerk, when the said Pass moved the court to have 
the present value of his life-estate, now assuming the character 
of an annuity, ascertained and the same paid him, in place of 
the interest for life on the principal money. The motion was 
opposed by the other tenants, who insisted that the fund remain 
intact, and be so secured that he map hare the annual interest, 
and they the undiminished principal at  his death. The matter 
was, by consent, transferred to the docket of the Superior Court 
to be tried before the Judge. H e  declared that from the state- 
ment of counsel and the evidence offered as to the number of 
persons interested and the sum to be apportioned, it appeared 
that the interest of all the parties would be best subserved by 
allowing this to be done, and ruled that the said Pass be per- 
mitted to have the value of his life-estate ascertained, withdrawn 
from the money, and paid over to him in lieu thereof. The 
value of this annuity, as agreed upon, is $379, estimated at 
Map 15, 1884, and with interest. From this judgment the 
remainder-men appealed, and present for solution the question 
of the power of the court to thus apportion the share between 
them and the owner of the life-estate. 

The relation of the owners for life and in reniaiuder, after the 
conversion of the land into money remained unchanged ; the 
right to the use and profit before, and to the interest after the 
sale, being in the one and the right to the corpus, or substituted 
principal which i t  represented, undiminished, in the others. 
These are legal rights which cannot be disturbed when aclher- 
ing to the land, and by what authority can they be by a conrer- 
sion of the land into money? The life tenant can only claim 
the use, which the annual interest measures ; the remaincler-men 
are entitled to the corpus or principal, unimpaired, after the life- 
estate terminates. We cannot see upon what ground a power to 
interfere with these distinct and separate estates, in the manner 
here attempted, can be asserted and exercised after, which could 
not be before, the conversion. I t  is manifest the land could not 
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WINSTEAD AND PASS, EX-PARTE. 

itself be divided in the ratio of the value o l  the two ebtates, so 
that a present right to the respective portions would rest in cach, 
and why shall the substituted n~oney fuud be allowed to be thus 
divided ? 

Except by consent, the annuity, as interest, belongs to one, the 
corpus, or principal, in its entirety, belongs to the other, and so 
muqt the fund be disposed of as to secure the interest of both. 

I n  a sale for partition of' lands i-ubject to dower, when the 
widow heconier a party, her life-estate may be valued in money, 
and the money paid over to her in place of the interest for life 
on one-third of the proceeds of sale; but this is by virtue of a 
statute-Code, see. 1909-the very existence of which pre- 
sumes the absence of authority to do so without i t ;  for if the 
judicial power already existed, the enabling act would be wholly 
unnecessary. There is no such statute in reference to estates held 
for life by tenants in common, and as to them the power has not 
been conferred. 

The authorities to which we have been referred, tend in the 
direction of denying to the court the possession of the disputed 
power, while n o  ruling to the contrary has been found. 

I n  Hubert v. W~en, 7 Cranch, 370, Chief Justice Marshall, 
in reference to such apportionment without the concurrence of the 
reniaindermeu, says : " They have a right to insist that instead 
of a sum in gross, one-third of the purchase money shall be set 
a p a ~ t ,  and the interest thereof paid annually to the tenant in 
dower during life." 

The same rule is announced in Freeman on Co-tenancy, see. 
476, in these words: "Courts have no authority unless it is 
expressly conferred by statute, to compel a widow to accept a 
certain sum of money in lieu of her dower. She caunot be 
divested of her dower, except by her own act." Nor, but for an 
enabling statute, we may add, can she elect to have paid her a 
sum in gross without the assent of those entitled in remainder. 
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The following are cases of like import, furnished in the argu- 
ment of appellant's counsel, and we have found none to the con- 
trary. Ifilson v. Du~iidson, 2 Rob. TTa., 384; Blair  v. T h o r p  
son, 11 Grat. Va., 441 ; King v. Kiny, 15 Ill., 187; F~uncisco 
v. Hendricks, 28 Ill., 64; F r y  v. Ins. Co., 15 Ala., 810. 

There is error in tlie ruling, and this will be certitied that 
further proceeding. be had in accordance with this opinion. 

Error. Reversed. 

A. SPME, Administrator, et als v. TlIORIBS RADGEK. Administrator. et als. 

1. Where aw execut,or proves the will, he  cannot elect t,o take against the rrill. 
So where a testator was indebted t o  the  llerson he appoints his executor and 
leaves certaiu prol~er ty  t o  the executor in payment of the  debt,  which proved 
lo  be of less value than the amount of the debt,  the  executor, after prov- 
ing the  will, cannot elect to  assert his rights as a creditor and retain his dcbt 
out of other assets of the  estate. 

2. It is iintnaterial that  the  executor acted nnder a mistaken idea of the  legal 
consequences of  proving the will. 

3. An executor is nnly required to  act in rood faith and with reasonable care in 
the mauagement of the  estate. 

4. 1Vher.e an executor did not collect a debt, under the  impression that  i t  be- 
longed t o  him personally, he will only be held accountable t o  the  estate for 
the par t  of such debt as he  actually collectr;. 

5.  Where an executor takes a decurity in his own name for  a debt  due the estate, 
i t  is uot,  in the  absence of fraud aud improper purpose, a devastavit. 

(Nendenhall v. ~Ilet~denhall, 8 Jones, 287; Jor~es r. Cerock, 6 Jones  Eq., 190: Xar-  
r(nyto~a v. JlcLeur~, Phil. Eq., 258; Islw v. Isler, Sfi K. C.,  581; Deberry v. Iuey,  2 
joues  Eq., 370; ,Velson v. Hall, 5 Jones Eq.,  39; Pattwson v. TTradsworth, 89 N .  
C., 407; Toryence v. Dauidson, ante, 437, cited and approved). 

CIVIL ACTIOX, heard on exceptions to the report of a referee, 
before Awry, Judge, at February Term, 1884, of N T a ~ @  Supe- 
rior C'oiwt. 
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Tliere was judgment for the plaintiff, a d  the defendant ap- 
pealed. 

Xesss? J. It: Hinsdale, Battle cY: ,l.lordeca a d  John Dcoer~az, 
JY., for the plaintiffs. 

-Messrs. Gatling R. Whitalcer, for the defendants. 

SMITH, C. J. George E. Badger died in thc ycar 1866, hav- 
ing, in October, 1859, i ~ a d e  his will duly attested and ill form to 
pas9 his real ancl per+onal e-tate, to ~vhicli, in Dece~nt~er, 1860, 
he annexed a codicil similarly executed, nhicll hi, surviving 
nidox-, Delia Badger, nomiuatecl +ole executrix, caii+ed to be 
proved in the proper court and letters te.tamentary to i-311e to 
her. 

The provisions of the nill, so fiw a-: they arc pertinent to the 
inquiries which the appeal requires nq to make, am1 containctl in 
the first a d  second c l a ~ i ~ e s  thereof, are as f b l l o ~  : 

I n  the first place-"In the ~aarriage d t l e n i e ~ ~ t  betmeell illy 
wife and myqelf, made ju.t hefbre our marriage, mention i i  uiatlc 
of bond, amounting to t l ~ c  .un1 of $15,119, hut 011 ~ ~ - ( w t a i ~ ~ i n g  
the state of accounts between her and the late Aifi-ed Lll.ton, 
who was executor of General ITillialn~, and had acted a. her 
ageni, thi- sum \\a- h u n t i  -ul?ject to ;I tleduction of $1,419, 
due him, io that tlte uct i t n l o ~ ~ i t  receivable t h e r c o ~ ~  \$as but 
$13,660. To  thi. are to he adtled a - u n ~  received of herb from 
the Clerk of the Supreme Court iu a wit in equity, ancl other 
s u ~ u s  amounting to allout $1,500, making the .un1 for nhich 1 
am accountable to her, $13,160. 

"Out of' this I have purchased for her, and at her reque-t, 
negro monlan Catharine, at the price of $650; alho, I have pur- 
chased the part of lot KO. two hunclred and ten (210), on which 
mv office qtauds, of Thomas D. Hogg and George W. JIordecai 
for the price of $800, the residue of the said lot having belouged 
to her before our marriage and beiug embraced in our marriage 
settlement, leaving the sum of $13,710 to be othernise accounted 
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for. I have made investments in the stock of the Bank of the 
State and the Bank of Cape Fear, sometimes at 9ome advance on 
the nominal d u e  of the ..hares, and also in bonds. Of the 
stock, forty shares in the Bank of Cape Fear vere subscribed 
and now stand in the name of my wife, and will, of course, be 
hers without any bequest from nw. 

('Sow, therefore, in payment and discharge of what I do owe 
to my n-ife, I deviie and bequeath to her, her heirs, executori 
and adniinistrators, sixty shares of stock standing in my name 
in the Bank of Cape Fear, besides and in addition to the said 
forty shares, the portion of the said lot 30. 210, in the city of 
Raleigh. purchased by me of the said Hogg and Mordecai, and 
three thousand seven hundred dollars in cash or bonds." 

Secondly :-" Tinder a deed made by nip late wife Mary and 
myself to Thomas P. Devereux, and a deed from him to me, 
made in the latter part of the year 1834, or beginning of 1835, 
her share in certain lands descended from or devised by her 
father, Col. William Polk, were conveyed to me in trust for 
myself for life, remainder to my children of whom she mas the 
mother, with a full pon er to me to sell any or all of the said lands, 
making such other investments as I might deem best, to be to 
the same uses, as mill appear by reference to the said deeds now 
recorded or registered in Tennessee where the lands were situated. 
These lauds being at a distance from me, constantly liable to 
depredations as well as to loss of title by adverse possession, I 
deemed it best to sell, and by the return of John H. Rill, the 
agent who made the sales, it appears that they brought in the 
whole a little less than $15,000. I have from time to time 
invested these proceeds in bank stock purchased at a Iarge pre- 
mium, and in bonds. The Bank of the State being about to 
wind up, in which these illvestments were chiefly made, in set- 
tlement of this fund I do give and bequeath to my dear daugh- 
ters, Catharine, wife of Wm. H. Haigh, Esq., and Sallie, wife 
of Montford McGehee, Esq., only children of my said late wife 
Mary, each fifty shares in the capital stock of the Bank of North 
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Carolina, subscribed by me and in my name, the said stock to be 
paid for out of my estate, and to each of my said daughters I 
also bequeath three thousand dollars in cash or bonds." 

Upon the corning in of the answer, an order of reference with 
consent of parties was entered at  January Term, 1880, and the 
appointed referee directed to "take ancl state au account of the 
assets and effects of the said George E. Badger, deceased, that 
came or ought to have come into the ha& of the executrix," 
&c., and what disposition has been made of then1 by her or her 
administrator, aud to inquire and report to whom shall be paid 
such as have come or may come into the hands of the plaintiff, 
the administrator de bonk 2?o~a, &c. 

The referee proceeded to take evidence on the subject-matters 
of the reference, and has reported the same with liis findings of 
fact and law, embodied in  a series of accounts submitted with the 
report. The plaintiff filed several exceptions, most of which 
Tvere sustained, and, upon a recommittal of the report, the 
account was reformed in accordance with the rulings of the court. 
The defendant's exceptions were overruled, and judgment being 
rendered, the defendant Thomas Badger, as administrator, ap- 
pealed to this court. 

The first two conclusions of law submitted by the referee and 
so numbered are in these wofds : 

1. That Delia Badger, the executrix of George E. Badger, 
deceased, and intestate of Thomas Badger, adminiitrator, having 
qualified under the will of her testator, containing a legacy stated 
to be in satisfaction and discharge of the debt due to her by him, 
thereby in law accepted ancl became bound by its provisions, and 
that she thereby waived the right to retain the amo~mt of her 
debt out of the assets except as directed by the mill. 

2. That the plaintiffs RlcGehee and Haigh having never men- 
tioned to the executrix, the matter of the legacies left to them, or 
made any demand on her for thenl, and knowing that she was 
applying the estate to her support, and being willing that she 
should do so, ought to be taken as assenting to the delay in col- 
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lecting the McIlhennp and Taylor debt (originally due from one 
Miller), and to the consequent risk, and that the executrix ought 
not to be charged with the excess of the debt above the aniount 
actually received thereon. 

The defendants' exception to the referee's first conclusion mas 
overruled. The plaintiffs excepted to the second and were sus- 
tained,  hereby the estate of the intestate of the appellant ii; made 
responsible for the full nomii~al value of the Miller deht. 

These rulings constitute the caie on appeal, and in order to 
their being properly unc!er-dood and determined, require an exam- 
ination of the facts applicable to each, and a< found by the referee 
thcy are contained i n  the sixth clauie of hib zeries of' finding* of 
fact. Upon an examination of the evidence reporterl, v e  think 
it fully sustaina the findings of the referee, which are as follow: 

"6. That the a w t i  which came to the posie5sion of the execu- 
trix were as f o l l o ~ s  : ( I )  d note of John and Thomai P. Deve- 
reus, who were subtequently cleclaretl 'nanlirupts. The deht T\ a- 
duly proven agaimt the e-tate of the debtors and small dividends 
were at various titnei received therefrom as charged in the 
account, No. 1, hereto annexed. (2) A note for $ ......... . against 
Thoma* Miller and suretie-. This debt being considered nuiafe, 
Miller w a i  required to execute a new note, with other suretiei 
(Thomas 3IcIlhenny aud John D:Taylor). 011 said new note 
suit was brought by Mrs. Delia Badger, and judgment obtained 
thereon, with the under*tanding that a note .iecured by mortgage 
on the lands of RfcIlhenny and Taylor, in Brunswick county, 
K. C., should be substituted for the judgment, the lands being 
ample security at that time, for the debt. This was done, and 
in 1871 the lien of the mortgage upon the land conveyed therein 
by M c I l h e u ~ p  was released, with assent of Taylor and wife, and 
a new mortgage taken upon other lands of NlcIlhenny of greater 
value than those released, the transfer being made only after 
careful inveitigation as to its propriety and as to the value of the 
lands, by a skilled and careful attorney. The mortgages were 
made to Mrs. Delia Badger. The note secured by them was for 



F E B R U A R Y  TERM,  1885. 711 

$6,650, bearing 8 per cent. interest, payable semi-annually and 
dated January 1, 1870. Suit for the foreclosure of the mortgage 
was instituted by the defendant Thomas Badger, administrator, 
after the death of Mrs. Badger, in 1876, and judgment obtained 
thereon at Fall  Term, 1878. The lands were sold on December 
6th) 1880, for two thousand dollars ($2,000). On said note, 
previous to the sale of the lands, there had beeu paid the said 
Delia the amounts yet forth in the debit side of acco~mt Ko. 1. 
The judgment taken in 1867 was substituted by the mortgage, 
for the reason that the principal aud interest of the debt became 
thereby a principal sum. b e a r i q  interest at a greater rate, to-wit : 
8 per cent. (instead of 6 per ceut.), and payable ~emi-annually. 
The mortgage was not foreclosed before 1876, for the reasor] that 
the lands were regarded as ample security, the iuterest mas paid 
with reasonable promptness by the debtori, a d  Xrh. Badger did 
not want the principal sum, and no demand for the payment of 
the legaciey mas ever made by the plainti%, McGehee and Haigh, 
a d  she, Mrs. Badger, considered hsr>elf entitled to the nhole 
debt and its proceeds. After the foreclosure wit  the laud5 were 
not +old earlier thau 1880, for the reaiou that on accoiunt of the 
depreciation of real estate values uear \TTilmiugton, where the 
lands were situated, there was a well grounded fear that the 
lands decreed to be +old would not iell for enough to pay the 
debt, and the administrator of Mrs. Badger was not able to hid 
in the property, a i d  for the further reason that the adcninistra- 
tor of Mrs. Delia desired the administrator d p  bonis non of 
George E. to take control of the judgment and sale, he having 
been advised that the judgmeut belonged to the eitate of George 
E. (3)  Parts of lots 237 a d  253 in the plan of the city of 
Raleigh, S. C., which were sold to Nrs.  S. G. Ryan by Mrs. 
Delia Badger, in 1571, for $2,500, a fair price, on which there 
were payn~ents of interest a- set out in the debit side of the accorint 
No. 1. I n  1876 the loti: were sold under mortgage to, or the 
debt awnmed by, D. 81. Carter. (4) Part of the lot 210 plan of 
the city of Raleigh, h-. C., mentioned in the second clause of 



712 13 THX SUPREME COURT. 

George E. Badger's will, and devised therein to said Delia his 
wife and executrix." 

The bank stock bequeathed by the testator, whatever may have 
been its d n e  at the time of the making of the will, and, in the 
absence of any suggestion to the contrary, as well as from the 
testator', own evident estimate, we infer it to have been at least 
of par value, became by wbsequent events wholly worthle-s at 
the death of the testator and when the executrix assnmed her 
office. 

The residuary clause, following some minor bequests of a slave 
and books, gives what remained of the estate to his wife in abso- 
lute property. 

Under this clause she has made sale of certain lots, numbered 
237 and 253, or rather parts of them, to the wife of 8. @. Ryan 
for $2,500, on credit, the money due from which came after- 
wards into the hands of said D. 14.  Carter as administrator de 
bonk 12012, and has been accounted for by him. T i t h  these 
explanations we procced to consider the exceptions brought up. 

1. The effect of the acceptance of the trusts of the will by the 
execdtrix and her proceeding to execute them. 

I n  ,Wendenhull v. 2Cireendenhall, 8 Jones, 287, the qualification 
of the testator's wife as executrix, notwithstanding the subse- 
quent entry of her dissent, was held to debar her right of dower 
in his lands, and the Chief-Justice, in giving expsession to the 
general principle, uses this language: "The act of qtialifving as 
executrix, and undertaking upon oath to carry into effect the pro- 
visions of the will, is irrevocable. She cannot noq- renounce 
and discharge herself from the duties thereby assumed. This is 
settled lanr." 

The correctness of this ruling was re-affirmed at the next term 
by the same Judge in Jones I-. Gwock, 6 Jones Eq., 190, vherein 
he says: " I f  the plaintiff had not entered her dissent in the 
State of dlabanla, but had  take?^ under the will the lands devised 
to her in that State, and had then come here and entered her dis- 
sent and claimed dower, we are inclined to the opinion that she 
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SYME 'U. BADGER. 

woolcl not have been entitled to it, because, having taken under 
the will, she would not be allowed to take against the will here, 
according to the doctrine established in ,Wmdenlznll v. Xenden- 
hall." 

In the subsequent case of Earringto71 v. XoLean, Phil. Eq., 
658, a marriage contract had been made wherein certain slaves 
were secured to the wife for life and remainder to her children, 
and in disregard of it, the surviving husband beyueathccl them to 
his children, the offspring of a previous marriage, and appointed 
two executors ~ h o  qualified, one of whom was the huiband of the 
only child of the second wife, and who, when he accepted the 
trust, was ignorant of the existence of the contract. It was 
insisted against a bill filed for a specific perforniance of the ante- 
nuptial agreement, that the executor hnsband had precluded him- 
self frorn disturbing the provisions of the will by accepting the 
office. I n  answer to this argument, the same eminent judge dis- 
tinguishes the cases, and confining the former to claims fhr some 
interest derivable frorn the testator, such as dower and distributive 
shares, says, "For  such claims being under the husband, were 
inconsistent with the act of qualifying as his executrix. But 
Harrington is not seeliing to -set up a claim under his testator, 
but is seeking to set up a claim for his wife clyaimt the tes- 
tator, of which claim he had no notice until after he had qnali- 
fied," &c. The principle deducible f ron~  the decision>, is that 
the undertaking assumed bp an executor is to carry out all the 
provisionq of the will, as far as lies in his pov-er, but this does 
not obstruct the enforeenlent of a liability incurred by the de- 
ceased in his life-time, unknown when the trust mas accepted, 
and, therefore, not constituting a case of election. Cut nhen 
beyond this, any gift of the te7tator is accepted or benefit volun- 
tarily received under the will, it involves a surrender of all claim 
to property disposed of in the instrument; in other words one 
cannot take uuder a mill and in opposition to it. 

The rule is thus stated by the Lord Chancellor in Tlzellusson 
v. WoocZjo~d, 13 Tes., 219, and referred to with approval by this 
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conrt in Isler v. h l e ~ ,  88 X. C., 581 : " I f  a testator intending 
to dispose of his property, and making all his arrangements under 
the impreizion that he has the power to dispose of all that is the 
~nbject of his mill, mixes in his disposition property that belongs 
to another person, or property a3 to which another perwn has a 
right to defeat his disposition, giving to that person an interest 
b> his will, that person shall not be permitted to defeat the dis- 
position where it is i n  his fmor, and not take uncle? the will." 

A gift inteiidcd to be in satisfaction of :I debt due the legatee, 
mill put the Iegatce to a11 electiol~. 5"heobrtld on TVi/il(s, 52. And 
it is eqnallr clear that n mode of payment preycribed in the will, 
vhen  ;I, gift to thc creditor i i  alqo contained in it nhich is 

accepted, inrolvcs an ahsent to the directed me:uii of payiliq the 
debt. 

In TT70~ihi)igto)e r. V7i.yenton, 20 Keav. 67, a case in it5 fea- 
ture* w r y  *iriiilar to the preqeat, Sir Saniuel Rondly,  Master of 
the  roll^, employ- thi. language : "Two thing, are eksential to 
constitute a iettled and concluded election bv any person who 
t a b  a11 intereqt under n will which diyoses of property belong- 
illy to that perion. : * I n  this c a v  I thiuli that the nidow 
waq aware of n hat her right. were ; qhe W:LY f~illy aware of the 
content* of her hn~band's mill; she n a i  the sole executris named 
in it, and had proved it, and she made we  of her character as 
executrix to enforce payment of money due to her late husband 
and to arrange with the landlord for the surrender of the five 
lease-hold>." No117 apply the rule to the facts of the preqent 
case. The will itself providcs a qpecific fund for the payment of 
the admitted debt due the executrix, and this to be ia discharge. 
There is also a money or bond legacy given of $3,700 ; and also 
the residue of the testator's estate. With the information thus 
furnished, she proceeds to prove the will and to execute its 
trusts. She haq sold some devised real estate, and assumed gen- 
erally to manage the estate under the authority thus derived. I s  
not this a manifest election to take uuder the mill? Au error as 
to the legal consequence of the act of election is not a material 
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element in its validity. Tt is enough that she chose to accept the 
provisions made in her behalf. 

Her  mistaken supposition that she could do this and at the 
same time subvert ronw of the terms of the instrument in assert- 
jng a right as creditor, does uot in any respect change the act as 
an election, with its consequences, and by it she mn*t abide. 
There is no error in the coaclusio~? of the referee, and the rus- 
taiuing rulinq of the court, that the executrix having volnntrily 
accepted the provisioni of the will and uudertakeu to give them 
f d l  effect, is hound by her election. 

11. The iecond exceptiou to the rnliug of the court, whiclr 
charges the executrix with the full nonlin:d :~monut of the Mil- 
ler deht, inbtead of what she was able to collect from it, must bc 
~ustaiaed. The rules of fiduciary clnty have been so cfiitinctl~r 
aunounced in past adj~~dications, m n e  of them very rrcent, that 
it is not nereiiary to prolong the discuqsion on this point. The 
requirement is that such fiduciary act "in cood faith and reason- 
able care" in the management of the trust fi~nd. Deherq v. ICPJJ, 
2 Jones Eq., 370; Xelson v. Hall, 5 Joue-. Eq., 3%; Patterson 
v. TVitds~uorth, 89 9. C., 407 ; Torreme v. Dnzidson, ante, 437, 
a d  other cases. 

We <hall not r e d  the eflorts made and ret out i u  the report 
to secnrc. this f iml  to the &ate in its entirety, nor the canscs of 
the lo+ of a part of it, in none of 1%-hich ic there s h o ~  11 any want 
of atre or tiereiiction in ritlucial.y duty. The only ground I re  
can find for the decision of the court, reverbin5 that of the referee, 
is furuished in the taking of the renewed obligation iu the name 
of the executrix ~ ~ i t h o u t  declaring the attaching trusti, this being 
deemed a conversion aud appropriatipl of the debt to her per- 
sonal use. There are authorities that so declare the rule to be at 
law, and iu the ahsence of explanations, it may be correct. Rut 
to call an exchange of an inferior iuto a +uperior and better secu- 
rity, preserved for the estate, a devastavit ill itself, involves a 
perversion of the meaning of the term. 
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The literal rendering of the word is, ( 'he ha. wasted," and 
impliis, "a wasting of the asset.," that is, that there has been a 
mismanagement of the estate and effects of the deceased, in squan- 
dering and misapplying the assets, contrary to the dnty imposed, 
as explaiued in 2 IWlinms' Eln.'~, 1629, and in other works on 
the same subject. The rule has ul~dergoiie q~ialifications, a i d  is 
no longer enforced in its former rigor. "The English author- 
ities," in the words of a recent writer, (( establish that at the old 
law, if the legal reprewntativc releases a debt due the decedent, 
or delivers up, or caucels a bond, in which the deccased mas 
named obligee, or fnkes a new ohliption eslmwed to hinzseqper- 
sonally, or settles a suit upon consideration, he shall be, prima 
facie at  lead, chargeable as for a devastavit for the full consid- 
eration, ou the theory that unless he could produce quch consid- 
eration in full, he must have masted it to the disadvantage of the 
estate." Xchuler on ~~~~~s and Adm'rs, see. 388. 

And so Mr. Iredell declares that where the executor delivered 
up a bond due to his testator, a i d  took a new bond with wretp 
to himself for the debt, it nas held that thiq, tho~cgh n corlversion 
in law, was acme in equity. fiedell on Erecutors, 613. This if 
so declared in Armitage v. Metca{f, 1 Ih. ,  Cas. 74. The identity 
of the debt remaius and may be pur.ued and held as part of the 
estate of the deceased, oue only of the badges of ownership 
being i-emoved, and that with no fkaudulent or improper purpoie, 
but under an honest impression produced by legal advice, thilt 
the fund wa. at her clispod. 

To hold her, uuder mi& circumstances, reymtwible for more 
than she mas able to obtain, after efforts put forth to secure the 
whole debt, would be the application of a harsh and oppressive 
rnle of trust duty, to n hich we cannot consent. She is liable for 
all received, and this is, iu our opinion, the full measure of her 
official obligation. K e ,  therefore, fiud error in the ruliilg of the 
Court upou this exception, and rc-instate the conclusion arrived 
at by the referee. The will, in a marked manner, indicates the 
purpose of' the testator to deal justly and fairly with hi5 wife 
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and children in the distribution of his estate among them, and is 
in keeping with the rule that controlled his conduct in life. But 
the disastrous results of the war, upon which the country mas 
about to embark when he committed his testamentary intentions 
to writing, has disappointed them and left but a part to go to his 
survivors, and hence the embarrassments encountered in carrying 
out his purpose. 

There is error in the ruling last considered, and the account, in 
this particular, must be returned to the condition in which it was 
originally reported. Let this be certified for further proceedings 
in the Court below. 

It is  so ordered. 

J. W. WILSON, et al. T. J. G. BYNUM, Administrator, e t  als. 

Administrators-Petition to Sell Land for Assets-Jurisdiction- 
Issues. 

I. Before the Act of 1846, the lands of a decedent could not be sold to pay a debt 
upon which a judgment quando had been rendered against the administrator ; 
but since the passage of this act, which makes the proceeds of land, vhen 
sold, assets in the hands of the personal representative for the payment of 
debts, a judgment quando may be satisfied from the proceeds of the sale of 
the decedent's lands. 

2. Land is not assets u n t ~ l  it is sold and the proceeds received by the personal 
representative. 

3. &urnre-Whether an administrator can be sued on his bond when he has been 
negligent in not obtaining an order to sell his intestate's land for assets. 

4. Where it is necessary, and the administrator fails to  take the proper steps to 
sell his intestate's real estate Por assets, he may be compelled by the clerk to 
do so, or a creditor may file n creditor's bill in 1 be Superior Court against the 
administrator or executor, and the heirs-at-lag or devisees, for the sale of the 
land. 

5.  The Code has not taken away from the Superior Court any jurisdiction hereto- 
fore exercised by courts of equity, except, perhaps, in cases exclusively within 
the jurisdiction of a justice of the peace. 
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6. Where the complaint alleged that the plaintiff had a judgment against the 
estate of a decedent; that the assets of the estate were exhausted ; that cer- 
tain lands devised by the decedent were in the possession of his detisees, and 
that the personal representative had refused to apply for an order directing 
the sale of said land to make assets ; It was held, that the complaint set out a 
cause of action. 

7 .  Where issues of fact are raised by the pleadings, it is error for the Judge to 
decide the action without submitting these issues to a jury, unless both sides 
consent that he shall decide the whole case, both on the law and the facts. 

( Walton r. Mnrson, 86 N. C . ,  34 ; Xurtin v. Hardiny, 3 Ired. Eq. ,  603 ; Thcghan v .  
Deloatch, 65 S. C., 378 ; Hcb~ukins v. Carpenter, 88 N. C,, 403 ; Pike v. Green, 64 
N. C., 665 ; Wadswo~th v. Davis, 63 N. C., 261 ; Alliso?~ v. Daviclson, 1 D. & B. 
Eq., 46; Si~nn~orzs v. Whilaker, 2 Ired. Eq., 1.29; r7ilzger v. %gel., 64 3. C.,  183, 
cited and approved). 

This was a TIVII. ACTIOS, tried before Gmves, Jtdge, at the 
Fall  Term, 1883, of BURKE Superior Court. 

The action was instituted by the plaintiff's as aqsignees of' W. &I. 
Walton, in behalf of themselves and all other creclitor* of Charles 
XcDowell, deceased, against the clefendants, John Gray Bynuin, 
adminkrator, d. b. n. of Charles McDonell, deceased, and C. 81. 
RIcLoud, administrator of 11'. 77'. Woodfin, drcenbed, Richmond 
Pearson, executor of R. JI. Pearson, deceased, Samuel McDow ell, 
T. TIT. Walton and wife Annie, Cora RlcDonell and Manly 
McDowell, deviieec. of Charley RfcDowell, deceawd. 

The plaintiffs alleged that they were the owner3 of the follow- 
ing sealed note and the judgnient rendered thereon, which had 
been assigned to them by the obligee W. RI .  JTalton, for valne 
received, to-wit: "One day after date we, IT. F. IllcKeqion, as 
principal, and Charles McDowell arid James hIcKewm as sure- 
ties, promise to pay JY. RI. Walton or order, twenty-tno hun- 
dred dollars for value received. Given under our handi and 
seals, this 25th day of Sovemher, 1855. 

(Signed), W. F. R I c K ~ s s o s ,  (Seal). 
CHARLES ~~CDOTVELL, (Seal). 
JAMES MCKESSON, (Seal). 

That no part of the note has been paid. That TIT. 31. TT'al- 
ton, assignee of plaintif%, brought suit on said bond on the 15th 
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of March, 1866, and at  the Fall  Term, 1869, obtained judgment 
thereon, as appears by the records of Superior Court of Burke 
county. That Charles hIcDowell died in the year 1859, leaving 
a last will and testament, which was duly admitted to probate in 
the county of Burke, in which among other things, there was a 
clause as follow', to-wit: "I will, give and devise to my execu- 
tor, all the lands which I own, for the sole and separate use of 
Julia ;\TcDowell, wife of my son James C. S. RIcDowell, during 
the life-time of him, the said James, and at his death to his chil- 
dren, bnt if he dies childless, then to n?y grand-childrc.11, per 
capita." That Tod. R. Caldwell was appointed executor in this 
will, but renounced the executorship, and Nicholas W. Woodfin 
was appointed and qualified as adnlinistrator cum testrimento 
annexo, of the estate of the said Charles &1cl>ourell, arid gave an 
administration bond with John W. Wooclfin, IT. I?. McKesson 
and Richmoncl- 31. Pearson as nureties. That N. W. Woodfin 
died insolvent, and C. R1. RlcLolrd was appoiuted his adminib- 
trator, and John TT'. Woodfin and W. I?. RlcKe~qon and James 
NcKew.m all died insolvent. That R. 11. Pearbon died leav- 
ing a large estate, snd alio a lait will and testament, in which 
Richmond Pearson was appointed executor. 

That upon the death of N. TI-. Woodfin in the year 1876, 
John G. Rynurn lyas appointed administrator de how's non  of the 
estate of Charles hfcDowel1, deceased. T h d  James C. S. 
RlcDowell is dead, leaving the following children, viz. : Samuel 
3lcDowel1, Annie, wife of Thomas TTalton, Cora McDon ell and 
Manly RlcDowell. The plaintiffs allege that Charles XcDowell 
died possesqed of a large personal estate which has been ex- 
hausted by the payment of debts and emancipation of slaves and 
other cawalties of the late war, and there are no personal assets 
liaonm to the plaintiff5 out of which they can obtain paymei~t of 
their debt, and none have come to the hands of John G. Bynum, 
the administrator de bonis non, as they are infornied; but that 
Charles McDowell died seized of a large and valuable tract of 
land lying in Burke county, containing about 1,400 acrea, vhich 
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he devised to his executor in trust for Julia McDowell for life, 
and after her death, to the children of the said James C. S. Mc- 
Dowell as above named, who are in the possession of the said 
land, and who deny that the assets of Charles McDowell were 
exhausted by his administrator, N. W. Woodfin, and say that he 
was guilty of a devastavit. They allege that they have called 
upon the said John G. Rynum and requested him to file a peti- 
tion for the sale of the said laud, which he has declined to do, 
and therefore they demand judgment that the land be sold to 
make assets for the payment of the testator's debts; and, by 
amendment, in as much as the said defendant's devisees, as afore- 
said, deny that the assets of the estate of Charles AfcDowell, 
deceased, have been exhausted or legally applied, and allege that 
Woodfin, former administrator, was guilty of a devastavit, 
they demand that an account may Be taken of the estate of Chas. 
McDowell, deceased, to ascertain whether the assets have been 
exhausted or have been legally applied, and how much, if any, 
assets are still in or ought to be in the hands of N. W. Woodfin, 
and if i t  appears that he is guilty of a devastavit, that plaintiffs 
may have judgment aqainst his administrator and the security 
on his bond, to-wit : Richmond Pearson, executor of R.  31. Pear- 
son, deceased, and for such other and further relief in the collec- 
tion of plaintiff's debt or claim as may be consistent with the 
facts found in this case." 

Richmond Pearson, as executor of R. &I. Pearson, filed a 
demurrer and alleged as grounds therefor : lst, that no relief is 
prayed against him in said complaint; and, 2d, I hat said com- 
plaint admits that there has been no devastavit of the principal 
of his testator, viz. : N. W. Woodfin, administrator cum testa- 

mento annexo of Charles McDowell, and consequently there is 
no breach of the administration bond of the said Woodfin. 

The other defendants, devisees, in answer to the complaint, 
allege that sufficient assets came to the hands of N. W. Woodfin, 
administrator of Charles McDowell, to pay all of the debts of 
his testator, but that the said Woodfin wasted and misapplied the 
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same, and was guilty of a clevctstnvit. They denied that there 
are any debts existing against the estate of Charles McDowell, 
deceased, for which they were liable, or for which their real 
estate can in any way be charged or sold, to the amount of eight 
thousand dollars, or to any amount whatever; that the plaintiff's 
suffered a judgment quando to be entered against the adininis- 
trator, instead of a judgment absolute, whereby the sureties on 
the administration bond were released from liability, to an amount 
more than sufficient to pay the debts of the testator. 

John G. Rynum adopted, as part of his answer, that of' the 
other defendants, and furthel" alleged : 

1st. That more than ten years have elapsed since the execn- 
tiou, if at  all, of the bond sued on by the testator, and it is pre- 
sunled to be paid by presumption df law; 

2nd. That no clause of action has accrued to plaintiffs on said 
bond within ten years next preceding the beginning of this suit ; 

3rd. That said b o d  is paid or discharged by beiug merged in 
a juclgment now on file in the office of Clerk of the Superior 
Court of Burke county ; 

4th. That at the time the action was comnienced there was an 
action which is still pending between the same parties, asking 
the same relief in the Superior Court of Burke county. 

His Honor gave judgment for the defendaati, and the plain- 
ti% appealed. 

J f i .  B. SeS'enok, for the plaintiffs. 
Messrs. Rende, Busbee & Busbee, G. N. Folk a i d  D. G. Fowle, 

for the defenclants. 

ASHE, J. (after stating the Facts as above). This case savors 
very much of a ( (  fishing bill." I t  purports to be an action in 
nature of a creditor's bill, instituted to sell the lands devised by 
Charles McDowell, deceased, to the defendants, his grand-chil- 
then, for the payment of his clebts. The record transmitted to 
this Court by the appeal, iuterspersed as it is with amendments, 

46 
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"at landom strung," is obscure, iuco~~sistent, and voluminous. 
There are no exceptions taken in the case. The complaint allege< 
that the asset5 of the estate of Cl~arles McDowell had been 
exliauited by the paplent  of debts, and the casualtiei of the 
nar-in other n o r d ~  that the administrator had fully and legally 
admini,tered the asqets; and yet in their prayer for relief, they 
demand that inamuch a' the clefendants insi3t that the admini+ 
trator did have a i d 5  sufficient to pay the debts of the te'tator 
Charles McDom-ell, and had committed a decastctvit, that, if that 
fact thould b~ so fonncl on a reference, a judgment tho~lcl  he 
rc~derecl in their behalf against Richmond Pear5on, executor of 
Ji. 31. Pearion, who na* surety on the admiuiitration bond of 
K. IT. Tl'ooclfin, a d  this nitliout any al1cg:ition in the con]- 
plnint of a breach of the bond; thuq attempting to use the an*n cr 
of the tlefkndants to supply the deficiencies of' the comlh~int ;  
mcl, l~i thout  a sii~gle exception po i~~t ing  to any error, we are 
eallctl npon to grope our nenry nay  throngh a large inn- of 
plw~clingi a d  record evidence, con~titliting a moderate &ecl vol- 
ulnc, ill yearch of errors 3uppoied to exist. And whcn we come 
to the j~~c lg~uent  of the Court, hoping to derive iome liglit from 
t h r  * U I I ~ C C ,  we ant confronted with the laconic announcelllent 
"l'llat the plaintiff3 arc not entitled to recover," io that it i- im- 
l)o*il)le for thii Court io  asccrtai~i upon what gromd the juclg- 
n i c ~ t  of thc Court belon- n7as rendered; ~ ~ h e t h e r  becau+e the 
:wtiol~ war barred hy the statute of lin~itationq; or becauie the 
I ) o i ~ l  wai merged in the judgment; or hecanie there another 
option depending betwell the same partics asliil~g for the iame 
rc~1ic.f'; or because of any of the other defences set up by the 
clcfcntlnnti. I11 the absence of any light upon the wbject, I\-e 
: ~ I Y ~  left to conjecture, and it is po-cihle the judgment wac ren- 
tiered upon the ground thet the complaint did not state hcts  suf- 
ficient to constitute a cause of action. Assuming, then, that to 
lic the ground of the judgment, r e  proceed to inquire if it can 
bc .n+taincd. 
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The adnlinistrator de bonis non of Charles McDowel3, havii~g 
declined to file a petition for leave to sell his real estate to make 
assets for the payment of his debts, this actio11, in the nature of 
a creditor's bill, is brought against the said administrator and 
the deviieez, to sell the laud devised, to make assets for the pay- 
ment of the debts of the testator, and among them the debt of' 
the plaintiffs, which mas reduced to judgment in 1869. 

The judgment TT-as quando, and io con.;idered by the partie.. 
after the a~nenclment of the record in the caze by Judge Cloud, 
and it wab .;o held to be by this court in the case of Walton v. 
Pearson, 85 K. C., :34. 

Beforc the act of 1846, the lands of a decec1en.c codel not be 
sold for the payment of bib debts after such a judgment, hecuute 
vhen an administrator who was then sued, pleaded M l y  aclininis- 
tered, and 'the plea was eztablislled by proof' or atlmittrd, the 
creditor mas put to his election, to take a judgme~it qziamlo acci- 
cleri~~t, or sign judgnlellt for the amount of hi3 debt, a d  pro- 
ceed by scire fuciws against the heirs or deviiee, to zubject the 
land descended or deviwl to the +atisfaction of his ,jutlgiuent. 
If ,  however, hc made the election to take a jnclgnlent cjua?ads, he 
could not proceed againit the heir, or tleriiee-, for he had taken 
his chance to realize his debt from a*ets that nlight thereafler 
come to the hand, of the nclnliniitrator. As the lnlr then atoocl, 
the administrator had no concerrl vith,  or control over, the laud+ 
of his inteitate. Jfcwtin v. Hardiny, 3 Ired. Eq., 603. 

Ent  the act of 1846 changed the law iu thiz retpect, a d  em- 
powered the executor or administrator, when thcre wac an i n d -  
ficiemy of aqsets to gay the debts of the decenzeti, to iell the 
lands clercended or clevisecl, after obtaining a license therefor 
from the Superior or County Court; and the qct further pro- 
vided that the proceeds of the sale should be deemed legal abset, 
for the payment of debts. But lands are held not to be assets 
until they are sold and the proceeds received by the adininistra- 
tor- TTaughan v. Deloatch, 62 S. C., 378 ; Hc~%L.'~~?zs V. Chrpen- 
ter, 88 N. C., 403, and Pike r. Green, 64 K. C., 665--and it is 
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still an open question whether an administrator call be suecl on 
his bond, when he has been guilty of negligence in not applying 
for and obtaining an order to sell the real estate of his intestate. 
But when there is a deficiency of assetq, it is nevertheless the duty 
of the administrator to take the necessary stepi prescribed by lag 
to sell the real estate of hir intestate for the payment of his debti, 
and when he refuses so to do, he may be compelled by tlie clerk 
of the Superior Court to perform the duty, or the creditor, as i11 
this case, may bring an action in the nature of a cretlitor'i hill 
against him and the heirs-at-law or cleviiees, as the cace may be, 
for sale of the land under the equity jurisdiction of the court. 
That jurisdiction di l l  exists. The Code has not taken away 
from the Superior Courts any jurisdiction heretofore exercised by 
Courts of Equity, esrept, perhaps, in casci exclusively within tlie 
jurisdiction of justices of the peace- Warlswo~th v. Davis, 63  N. 
C., 251-aud the Courts of Equity have always entertained jurii- 
diction of creditor's bills, upon this subject-Allison v. Dnckl- 
son, 1 Dev. & Bat. Eq., 46; Kmnzons v. TVItitcrcker, 2 Ired. Ey., 
129, and IEu+in v. Hcrrding, 3 Ired. Eq., 603-and eyecially 
in cases like this, " s ~  hen the deficiency in peraonal assets resulted 
from accident, after they had come into the handr of the a d ~ ~ l i n -  
istrator, as here alleged by emancipation, &c., the courts of 
law (formerly) were not coinpetent to order a gale of lands to pay 
debts, but that applicatioil must be made to a Conrt of Equity." 
Finger v. Finge~,  64 N. C., 183. So that in whichever way the 
assets derived from the sale of the lands are realized, after judg- 
ment quando, they are applicable to its satisfaction. 

Here the plaintiffs allege they have a judgment against the 
estate of Charles McDowell and the adminiqtrator declines to file 
a petition for the sale of the land ; that the assets of the estate 
have been exhausted by the payment of debts and the emanci- 
pation of the slaves and other casualties of the mar ; and that the 
defendant's devisees, have lands in their possession devised by 
Charles NcDowell, the testator. This, we think, is a statement 
of facts sufficient to constitute a cause of action, and if His  Honor 
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rendered judgment upon that ground, there is error. But if we 
are mistaken in our conjecture as to this being the ground upon 
which the judgment was rendered, there is still error in the 
judgment of the court below. 

There are severaI issues of fact squarely raised by the plead- 
ings. The plaintiffs allege that the assets have been exhausted 
by the payment of debts, &c. This, the defendants deny, and 
aver that there came to the hands of PI'. W. Woodfin, assets 
sufficient to pay all the debts of the testator, which were wasted 
by the said Woodfiu, and they further insisted that the plain- 
tiffs' action was barred by the statute of limitations. These are 
issues of fact, which His Honor had no right to decide, unless 
upon an agreement of counsel that His Honor might decide the 
whole case upon the law and facts. But the record does not 
show that there was any such agreement. I t  was, therefore, 
error in not submitting these issues to the jury. 

I t  is with some reluctance we grant a new trial in this case, 
and only do so in consideration of the large interest involved. 
And should the case again come before this court, as it is proba- 
ble it will, it is to be hoped the record mill be presented in a 
more orderly and intelligible form. 

The judgment of the Superior Court is reversed, and this 
must be certified to that court that a new trial be had. 

Error. Reversed. 

A. C;. DAVIS v. J. T. COUNCIL et als. 

Evidence-Declarations-Fraud- Judge's Charge- Assiynment 
of Error. 

1. In order to prove fraud the conversations of those who are charged as the 
perpetrators thereof, which accompany and explain the fraudulent acts, rare 
admissible in evidence. 
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9. 9 witness who admits that he participated in the perpetration of a fraud, is 
impeached, and it is competent to corroborate his testimony by evidence of 
dmilar statements befors made by him. 

3. -1 purchaser from a fraudulent donee, in order to get n good title, must pur- 
chase without notice of the fraudulent character of his vendor's title. 

4. An omission to give an instruction, which might have been proper had it been 
asked, cannot be assigned as error. 

5.  An instructio~k asked after the rendition of the verdict is not in apt time, and 
may be diregarded. 

ti. The only assignments of error, which do not appear in the case on appeal, 
which the Supreme Court will consider, are want of jurisdiction, and that the 
complaint doe8 not allege a cause of action. 

(St& v. Twitty, 2 Ha%-ks, 44'2; Jwnesv. Jones, 80 N. C., 246; Yo tmqv .  Lathrop, 67 
S. C., 63 ; Worthy  v. C7addell, 76 N. C., 52 ; Williams v. Kiuett, 82 X. C.,  110 ; 
Cod~zer r. Bi~zell ,  Ibid., 390 ; Drake r. .Drake, Ib id . ,  443 ; State v. Hinson, Ibid.,  
597 ; State v. h'eath, 83 X. C.,  6'26; Jfieficekins v. Tutenz, 79 N. C., 546: Willianzson 
v. T h e  Cai~ul Co., 78 N. C., 156 ; Bank v. Graham, 82 X. C . ,  489, cited and 
approved). 

CITIL ACTIOS, for the recovery of land, tried before ghepherd, 
.Judge, and a jury, at Fall Term, 1884, of the Superior Court of 
COLCMBUS connty . 

The land in controversy belonged to the defendant C. T. Davis, 
under whom the contestauts in the action claim. The plaintiff 
clainie his title from sales made by the assignee in banliruptcp of 
said C. T. Davis, and the assignee's deed therefor, inade in Febru- 
ary, 1882, and also by the assignee in bankruptcy of the defend- 
ant J. T. Co~~ncil ,  to whoni the said Davis had previously under- 
taken to convey, and the assignee's deed therefor, also executed 
in F e b r ~ ~ a r y ,  1882. 

The defendants, J. T. Council and Mary J. Council, his wife, 
claim the estate by virtue of a deed executed by the said Davis 
to the former in February, 1867, and subsequent deeds transmit- 
ting title to the latter, on whose behalf the plaintiff's right of 
recovery is resisted. 

The case settled by the presiding judge, as upon disagreement 
and by consent of connsel, is thus stated : 

The following issues were settled and agreed upon by counsel 
and submitted to the jury: 
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1. I s  the deed from C. T. Davis to J. T. Council fraudulent l 
Answer-Yes. 
2. Have the defendants and those under whom they claim been 

in the coutinilow, open and exclusive adverse possession of the 
lands described in the complaint for seven years next preceding 
the commencen~ent of this action under known and visible 
boundaries and color of title? 

Answer-KO. 
3. What was the annual value of said land? 
duswer--$lEK). 
There was no awwer on the part of C. T. Davis, who tva5 in 

possebi;ion of a part of the land under his mother-in-law, Larmia 
YOLIII~, to ~vhonl J. T. Council had executed a deed on tke 10th 
of Jnlp, 1867, in trust, for the wife of Davis. Judgment by 
default, was renclerecl against him. I t  vas  conceded that at the 
time of the exec~~tion of the deed by C. T. Davis to J. T. Coun- 
cil, that said Davis mas insolvent, and that J. T. Couucil knew of 
his insolvency at that time, also that the deed conveyed all the 
laud of C. T. Davis, a d  that on the same date, Davis had e x -  
cuted a bill of sale for his entire personal property to said Coun- 
cil, the possession of mhich has never been changed. 

C. T. Davis was iatroducecl by the plaintiff, who, among other 
thing3, testified that one .John Foy had obtained a judgment 
against him and one D. B. Melvin, his security, in the Superior 
Court of Bladen county, in April, 1867, for the sum of four huu- 
dred and sixty-five dollars and interest; that for the purpose of 
defeating the collection of this jndgment and other indebtedness, 
he applied to J. T. Couucil for advice; that before this he had 
spoken to D. B. Melvin about this purpose, and that it was 
agreed between theill that Davis should talk to Couacil ahout the 
matter for them both ; that he stated his and Melvin's situation 
to Co.unci1, and that Council advised that both witness and Nelvin 
should convey their property to him absolutely, for the purpose 
of defranding the judgment'; that he (witnessj agreed to the pro- 
position, and executed deeds conveying all his real a~icl personal 
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property to .;aid Council for that purpose ; that before executing 
 they^ cleeds he communicated to Melvin all that had occurred 
between witneqb aud Co~uicil, and that Council had said he would 
take ( w e  of both of them; that Melvin a few days thereafter 
executed conveyances of all  hi^ property to Council for the same 
pw1.lo.e ; and that the conveyances were ai-rteclated. 

,Ifter this witnes~ wah cross-examined by the defcndaat, the 
plaintiff, for the purpose of corroborating C. T .  Davi,, introduced 
D. B. llelvin, and proposed to prove that he had the conversation 
wit11 Daviq as deposed to by him, a d  that in consequence of the 
same he applied to Council a few days after~vards; that Council 
advi,sed him to execute conveyances of all his property to him, 
as Daris had done, for the purpow of defeating the judgment; 
that Council told him of a similar arrai~yement he had made for 
Davis, and of Davis's application to him; that, therefore, witness 
executed a deed conveying all of his property to Council for the 
purpose of defeating the Foy judgment; and that the convey- 
ance, execnted by him to Couacil were antedated. 

This \\-as objected to by defendant, bnt the Court admitted the 
testimony for the purpoqe of corroborating Davis, and the vit-  
nesh testified to  the a1m.e mentionecl +ate  of facts. The defend- 
ant excepted. 

The defendant introduced a deed dated August 24, 1872, from 
Mary J. Council, wife of J. T. Council, to llatthew Burney, 
conveying the land in controversy, and also a deed fro111 J. T. 
Council, aclmini&-ator of Matthew Bnn~ey ,  to Mary J. Comcil, 
dated d u g ~ ~ s t  2G, 1873. 

l ' h e ~ e  deeds were introduced to show color of title, and there 
wa,G evidence tending to show that Xary  J. Council, through her 
tenants, entered u d e r  her deed and continued in adverse posses- 
?ion for seven pears before the comn~eacemet~t of this action. J. 
T. Council acted as the agent of his wife, Mary J. Council, in 
all of their transactions. There were no inetructious prayed for, 
aid the Court cha;,gecl the jury as to what constituted color of 
title, and what kind of possession was sufficient to constitute 
adverse possession. 
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There were 110 exceptions to the charge 011 these poiutb, but 
after verdict the defendant excepted, becaube under the iecoild 
iqsue, the Court fhiled to charge the jury that the title of a borla,fide 
purchaser from a fraudulent grantee, who obtains his title from 
such fraudulent grantee prior to the title ~ h i c h  a creditor of the 
fraudnlent grantee had, ought to be preferred 'Lo the creditor of 
such fraudulent grantor, notwithstauding the fraud. 

There was no evidence of the payment of any purchase money. 
The jury found t h i ~  issue in favor of the plaintiff. 
The defendant moved for a new trial for the failure to charge 

the jury as stated in the exceptions, and for the admission of the 
testimony of witness \JTilson. 

The motion was overrulecl. There w s  jndgment for the 
plaintiff, and the defendant Co~uncil appealed. 

I&.. M? A. Gdzrie, for the plaintiff. 
Xessrs. Reade, Busbee (e: Busbce, for the defendants. 

S~IITH, C. J. (after stating the facts). 1. The f i r ~ t  exception 
presented in the record i,c to the ruling by which the n h e s s  
Illelviu, in order to corroborate the witncss Davis, wa; permitted 
to teitify to a conversation ~ ~ h i c h  paswl hetween himself and 
Daviq, a d  which had been given in evidence by the latter, as 
a lw to a conversation, consequent upon it, with the defendant, J. 
T. Council, s h o ~ i l i g  the fraudulent arrangement planned aud car- 
ried out to defeat the creditors of Davis. 

The declaratiom proceed from parties to the action-those 
through whose agency the f e w  defendant acquires the title set 
up to defeat it. They are moreover facts that show the common 
intent, which shared in by both, enters into and vitiates the 
conveyance from one to the other. Fraud consists in a d s  done 
with an unlawful intent, and can wually be proved in no other 
may than by &owing the accompanying conversation between 
those by whom it is perpetrated. 
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But the declarations are competent upon the ground in which 
they mere admitted by the Court, to sustain the credit of the wit- 
ness Davis. H e  mas  elf-impeached, in the attitude in which 
npon hi. own te-timony he stood before the Court, precisely a< an 
accomplice in crime is, who confeises hi.. o ~ n  participation in it. 
The witness admits his purpose in maliilig the deed was fraudu- 
lent, and the land waq left out of his schedule when he went into 
the bankrupt Court to e-cape from his debts. His  credit is thus 
impaired as eflectually a- if he  ere impeached by proof of con- 
tradictory ~taternents, or by the manner of cross-esan~i:~ation, or 
otherwise, and it T K I ~  clearly competent to sustain his impaired 
credit in any authorized and proper way allowcl by law, and 
aspure confidence in his present testimony in reference to the 
execution of the deed and it< object. 

I t  comes therefore clearly within the settled rule, which, ~vhen 
a witneds credit is impeached, permits proof of bimilar and con- 
sistent statelilentq before made by hi111, to be introdnced in support 
of his credit. This principle in the law of evidence has heen too 
long and too often aq.erted by this court to adinit of being called in 
question becauw of ditferent  adjudication^ elsewhere. From the 
case of &ate v. ficitty, 2 N a w h ,  449, in ~ ~ h i c h  the opiuion is 
delivered by the firqt Chief .Ju.tice of this court, through the 
numeron.; caqe- since tlecicled, d o ~ n  to that of Jones v. Jones, 80 
N. C., 246, the rule ha.; been uniformly recognized and enforced 
iu this court. I t  otght to be, and muqt no~i- be, deemed the lan- 
in thiq State, until the General Assembly shall alter it. 

2. There is no exception to the iustructions given, none to the 
refusal to give any propo~ed. After the jury had passed upon 
the issues, exception was taken to the omission to charge that the 
title acquired by a honn fide purchaser from a fraudulent grantee, 
under a deed executed prior to the title obtained by a creditor 
of such fraudulent grantee, must prevail over the latter. 

The answer to this objection is ohvious. 
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1. I t  was not asked until after the reuditiou of the verdict, 
and, therefore, not in apt time to be given. 

2. I t  is not pertinent to auy of the issues before the jury. 
3. I t  was not warranted upon ally aspect of the evidencq 

since no consideration mas shown, and for aught that appears, 
outside thc recitals of the deed, it m s  voluntary. 

4. The propositiou itself is an imperfect statenlent of the 
principle of l a i ~ ,  as it unlit5 tlie material qnalificatiou, that snch 
purchaser should not have had uotice of the fraudulent charac- 
ter of the title of the party from whom he derives hi*. Code, 
$1548 ; Young v. Lathrop, 67 N. C., 63 ; Il'orth y v. Caddell, 76 
K. C., 82. 

The refusal to grant au instruction askcd 1m1y he a & y m 1  for 
error-not an omisqion to give one which might have been 
proper if requested. Code, $412, par. 3. 

The stress of the argument of the appellant's counsel mas 
upou the plaintiff's want of title under the nssigneei' deed, 
because the sale was in disregard of tlie requirementi of the 
bankrupt law, as shown in the case made before the Superior 
Court, and numerous cases were cited and comnleuted on to 
show her deed to he a nullity. 

Bnt 110 such point is yre5ented in the ca.;e, aacl its  consider:^- 
tiou cannot be entertained. n ' e  have repeatedly held that ca-eh 
oil appeal, in the nature of bills of exception, are under,<tood to 
present only such errors at  are a4guei1, nut1 we caunot allow defects 
to be qearched for and made grouudi of conlplaint not contem- 
plated in the appeal. As we have too often said to neetl repeti- 
tiou, the only other objections that can be con4derecl1 are to the 
jurisdiction of the court aud that no cause of action i.3 contained 
in the complaint, aud to the complaiat alone and its averments 
must this objection be directed. No such defect appears in the 
present complaiat. W e  refer to a few of the authorities which are 
conclusive. Williams v. Kivett, 82 K. C., 110; Codner v. Biz- 
zell, Ibid., 390; Drake v. Drake, Ibid., 443 ; State v. Hinson, 
Ibid, 597 ; &ate r. Keath, 83 N. C., 626. 
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Upon the matter of the last suggestion, we refer only to 
Meekins v, Tatem, 79 N. C., 546 ; IITiZZiccmon v. The C'anal Co., 
78 N. C., 1.56; Bank v. Graham, 82 N. C., 489. 

We dismiss this part of the argan~ent nit11 the single remark 
that the practice ought to be uaderstood and it must be observed, 
as essential to the just and fair adnlillistratioil of the law in 
cases brought u p  for re vie\^. There is no error in the record, 
and the judginent must be aftirnlecl. 

PITO error. Affirmed. 

STATE v. TV. A. ANDERSOX. 

E~lide?~ce-Dpclamtions -C'onspiracy -Res Gestw- Removed- 
Record. 

1. While it is a general rule of evidence, that the acts and declarations of a per- 
son in the absence of the prisoner, are not admissible in evidence against 
him, yet there are exceptions, one of which is in case of a conspiracy to  do an 
unlawful act, when the acts and declarations of conspirators, in furtherance 
of the common purpose, are competent, although made in the absence of 
the others. 

2. The least degree of consent or collusiori between parties to an illegal transac- 
tion, makes the act of one the act of the others. 

3. Where, in order to  admit the acts and declaratious of a third person as e ~ i -  
dence against the prisoner, the State alleges that there was a conspiracy, the 
regular method of proceeding is for the State, in the first place, to establish 
the fact of a conspiracy by proof, but the Judqe, in his discretion, may allow 
the acts and declarations to  be given in evidence, the solicitor undertaking to 
prove the conspiracy at a later stage of the trial. 

4. The acts of the different parties alleged to be conspirators may he given in evi- 
dence to  prove t,he conspiracy. 

5. The rejection of evidence by the Court, ~vhich if admitted, woulr! have beeu 
prejudicial t u  the prisoner, caunot be assigned as error. 

6. The declaration of a conspirator, a t  the very lime of the homicide, who was 
in close proximity to, but not within sight of the prisoner, upon hearing it 
pistol shot, that the prisoner had killed some one, is admissible in evidence. 



FEBRUARY TERM,  1885. 733 

7. To constitute yes gestce there must be an act which may be explained by contem- 
poraneous declarations. So where i t  was alleged that there was a conspiracy 
between a person and the prisoner to take possession of a certain mine, in 
doing ~ h i c h  the homicide t,ook place, the declarations of such person when 
setting out to take posses~ion of the mine, as to his motives in doing so, are 
not competent evidence for the prisoner. 

8, A Judge is not required to give instructions in the very words in which they 
are asked, and when the charge to the jury 6uSstantially embraces the prayer 
for instructions, it is no ground for a new trial. 

9. I t  is not -error to refuse a prayer for instructions which is not founded on any 
eridence in the case, and is purely hypothetical. 

10. Where an affidavit for the removal of a case, stated that the State could not 
get justice in either Mitchell or Yancey counties, and this was recited in the 
order, and the cause removed to Caldwell county; Helcl, to be no ground for 
an arrest of judgment. 

11. I t  is no ground to arrest the judgment, because on such removal two tran- 
scripts are sent to  the county to which i t  is removed, although the first is 
defective: and the second is transmitted without a writ of certiorari. 

12. Where the clerk sends a defective transcript on the removal of a cause, it is 
not a compliance with the order, and he may, of his own motion, send another. 

13. Upon the removal of a t ~ i a l  for murder, the record showed that the prisoner 
was arraigned, and then the order of removal immediately follows, before any 
order remanding the prisoner; Keld, that it appears by necessary implication 
that the prisoner a a s  in court when such order was made. 

(State v.  Jacksox, 82 N. C., 565; State v. Shepherd, 6 Ired., 195 ; State v. Collins, 3 
Dev., 117 ; Stale v. C w l o n ,  6 Ired., 16-1 ; Slate v. Chnuis, 80 N. C., 353, cited and 
approved). 

This was an IXDICTMERT for murder, heard before Ave~y, 
Judge, and a jury, at January Special Term, 1885, of CALD- 
WELL Superior Court. 

Janies Hosliins, a witness f i ~ r  the State, testified as follows : The 
homicide occurred on Sunday. On that Sunday I rode with pris- 
oner and Ed. Ray a part of the way from Bakersville in the direc- 
tion o f  the mica mines. They were on horseback. This was before 
the homicide occurred. Before I left the prisoner that day, he 
told me that if he should stay out at the mine that meek, he 
wanted me to come out to see him, aud take a deer-hunt, and he 
wished me to tell N r .  dbernathy (a merchant in Bnkersville), to 
>end him (prisoner) some KO. 22 cartridges to fit hib gun. The 
prisoner did not have a gun at the time. 
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John Buchanan mas introduced for the State, and testified as 
follows : I n  the afternoon of the Sunday in which the deceased 
was killed, T saw the prisoner and Ed. Ray about three miles 
from the mine where the homicide occurred, riding on horseback 
in the direction of the mine. They rode up to Polly Sparks' 
house together, from the direction of Bakersville, about 4 o'clock. 
They stopped together and rode off together. 

Isaac Stewart was examined for the State, and testified as fol- 
lows: I was at  the mica mine near Flat  Rock where the homi- 
cide occurred, on Sunday evening. While I was there, the pris- 
oner and Ed. Ray rode up and got off their horses. I left in 
five or ten minutes after they arrived and went to my house, 
which was between a quarter and a-half mile from the mine. I 
rode there and put my horse in the stable, and had just gotten 
into the house, and was pulling off my spur, when I heard a 
shot. I started out immediately, and as I got into the yard I 
heard two more shots. I ran to the stable, caught a horse and 
rode over to the mine. I met the prisoner and Ed. Ray about 
two hundred yards from the mine, walking in the direction of 
Bakersville. They had sent their horses off on their arrival, 
before I left the mine for my house. The deceased, Ed. Horton, 
was alive and well when I left the mine to go home. I found 
him on my return, lying dead in a path about the edgs of one of 
the dumps thrown out of the mine, with his head dowu the hill. 
His  right leg was doubled under him. His left hand wab under his 
head, and he was shot through his right hand. I did not e x a n h e  
his body at that time, but saw that he was shot in the head, in 
the edge of his forehead. I felt his clothes and satisfied myself 
that there was no tveapon on or about his person. I t  had rained 
the night before, and that evening it was drizzling. I did not 
examine the ground carefully that night, but I saw no sign of a 
scuffle. I did examine the ground the next day, and san7 no 
signs of a conflict, but people had meantime been walking about 
there a good deal. There was two shafts sunk at the mine. The 
two shafts were about fifty-five feet apart; but the dumps had 



F E B R U A R Y  TERM,  1886. 735 

STATE V. ANDERSON. 

been formed by the earth thrown out of each shaft, and the edges 
of the dumps mere near together, about 20 or 25 feet apart. I 
left the deceased, Ed. Horton, Cebe Miller, Stephen Burlison, 
Bob Penland aud Mitt Buchanan at the mine, when I went home 
on the arrival of the prisoner and Ray. Deceased and Miller 
were then on the outside of the mine. I think that the other 
two named were then inside of the lower shaft. The prisoner 
and Ray were a t  the upper shaft outside. 

The solicitor proposed to show by the witness that he found 
the body of the deceased near the month of the lower shaft, and 
that he went down into the mine at the lower shaft, and what he 
fouild to be the coldition of the other persons he had left at  the 
mine, inside and outside of the shaft. The solicitor proposed to 
show that he found two of them dead or dying and a third 
wounded, as tending to show the nature and cause of the diffi- 
culty, and, in connection with other testimony, to esplai i~  the 
motive of the prisoner, and to show a conspiracy between the 
prisoner and Ray to take posse~sion of the mine by force. Objec- 
tion by the prisoner overruled and prisoner excepted. 

The witness tedified further, as  follow^, viz. : I went to the 
mouth of the lower shaft. I heard groaning and sent for a rope 
and a light. I then went into the lower shaft. I found Cebe 
Miller lying on his back, not able to speak. Stephen Burlison 
was also lying down in the shaft and had been \pounded, appar- 
ently by a shot. I saw Bill Burlison also. H e  appeared to 
have been shot. Bob Penland was also in the shaft, but mas not 
hurt. I saw Reuben Sparks standing at  the upper shaft vhen I 
first went to the mine on Sunday afternoon. When the prisouer 
and E d  Ray dismounted, Reuben Sparks took their horses off. 

The Solicitor then proposed to ask witness who was in the actual 
possession of the nliae and morking it immediately before the kill- 
ing. The Solicitor proposed to prove by the witness that Cebe Mil- 
ler, Mitt Buchanan, deceased, and others were in actual posses- 
sion of the lower shaft from the time they began to open it 
about two months before, continuously up to the time of the 
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homicide, and that they opened the upper shaft also, some time 
before, and had remained in possession of it until Saturday night 
immediately preceding the homicide, wheu E d  Ray claimed to 
have taken possession of it, and had left Reuben Sparks at  the 
mouth of it and had gone off. 

This testimony was offered to be taken in connection with tes- 
tirnonp of Hoskins, that Anderson had spoken to him of remain- 
ing at the mica mine, and other testimony, thereafter to be offered, 
that prisoner and Rap both came armed, and had difficulties in 
and near the l o ~ ~ e r  shaft, as tending to show an unlawful pur- 
pose on the part of the prisoner to commit a trespass, and that 
he did coininit a trespass. 

Objection for the prisoner overruled, and prisoner excepted. 
The witness then testified that Cebe Niller and Mitt Buchanan 

were in possession just before and at the time of the homicide. 
Xi t t  Bnchanan was introduced for the State, and testified aa 

follows, viz. : Cebe Rliller and I were in possession of the mine, 
both the upher aud lower shafts, on Saturday, the day before 
Horton was killed. I left the mine about 10 o'clock, Saturday 
morning, but left the hands working, and up to that hour had 
neI7er seen prisouer or E d  Ray at the mine. I had never seen 
either of them there till the Sunday that the homicide occurred. 
I had been working at the mine for six or seven weeks, continu- 
ously, before the difhulty. I returned between 2 and 3 o'clock 
on Sunday evening, and found Reuben Sparks and Hardy 
Sparks at the upper shaft, and Cebe Miller and Palmer Ellis in 
the lower shaft. I went down into the lower shaft, and was 
there when Miller and Burlison were killed. The Solicitor pro- 
posed to show, at this point, by the witness, what occurred inside 
of the lower shaft, about the time he heard firing on the outside, 
but the Court, on objection, refused to allow the witness to state 
then what was done in the shaft. 

Witness testified further, as follo~w : 
While Ray was in the lower pit, I heard a pistol fire outside. 

I soon heard a second shot outside, and very quick I heard a 
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third shot. I went out of the mine in about three or four n in -  
Ute5 after I heard these shots. As 1 went out I saw a rnan walk- 
ing off of the dump. I went home then without seeing IIorton. 

-&rthur Buchanan was next introduced as a witness for the 
State, and testified as follows: I went to the mine about one or 
two o'clock Sunday afternoon. Hardy Sparks and Reuben 
Sparks were there, at  the upper shaft. They nere right clo,e to 
the mouth of the upper shaft. I went down to the io\ver shaii. 

The prisoner's counsel had asked the witness Stewart, if Rea- 
ben Sparks and Hardy Sparks had not been in posse5sion of the 
upper shaft before Ray and Ander>on came, and if Ray, prisoner, 
and Reuben Sparks were not in possesioi~ of the upper +haft 
when he, Stewsrt, left to go home, just before the lmuicide. 
This was asked with the view, as expressed at the time, of 
showing that Reuben Sparks, Ray and prisoner jointly held 110s- 
s e A ) n  of the upper shaft, ancl the witness Stewart had te*tified 
on cross-examination, that Reuben Sparks was at the nlouth of' 
the upper shaft when Ray and Anderson came up ;  that they 
clismounted and gave their horses to Reuben Sparks, \r-ho took 
the111 away, while Ray asid dnderson reniai~ied, a d  he left them 
stnuding near the ~nouth of the upper shaft. 

The Solicitor proposed to show by the witnesz, what Reuben 
Sparks said, if anything, about his posses5ion, when he left Reu- 
ben and Hardy Sparks at the fire at the upper shaft and >tartetl 
clown to the lower shaft, after he came on Sunday. 

The Court held that after the prisouer had brought out tlie 
fact that Reubeu a~icl Hardy Sparks were at tlie upper haf t ,  to 
,ihow possession in the prisoner ancl Ray, it was co~npetent to 
prove the declaration of Sparks in reference to to the po~+e&u. 

The prisoner excepted. The Court overruled the eac-eption, 
and the witness then'testified as follows : Either Reuben Spnrliz or  
Hardy said to me that they had pocsession, and mere going to 
hold it. 

TTilliam Burlison was next introduced f'or the State, a d  te,ti- 
fied as follows : I went to the mine about 2 or 3 o'clock on Sun- 

4 7 
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day evening. I found the two Sparks boys, Reuben and Hardy, 
sitting on the upper dump. I stood there and talked to them 
for some t h e .  I went down then to the lower shaft, and went 
down into the mine. I came out and went to my father's house 
to get some tools. I met Ed. Ray and the prisoner three-quarters 
of a mile from the mine, coming from the direction of Bakersville. 
On my return I saw the prisoner standing on the upper dump. 
I went on down to the lower shaft, and threw my tools into the 
pit or shaft. Ed Ray and Cebe Miller were then talking on the 
edge of the lower pit. Ed tried to catch the tools and missed 
them. H e  then drew back a gun that he had across his lap to 
strike me. Cebe Miller said, "don't do that Ed, Bill don't know 
it." I looked towards Anderson, and then looked at the other 
two, and saw Ray knock Miller into the pit. Ray looked up at 
me, and I knocked him into the pit and lost my balance in 
doing so, and went in after him. I struck Ray with my fist. 
The pit was only ten or twelve feet deep. While I was in the 
pit., I heard some person say, "you leave here, Ed. Horton, or 
I'll kill you." I took it to be the prisoner's voice. I then heard 
Ed. Horton say, "I will, I will, I will." I knew Ed. Horton 
well and I knew his voice. I did not see him just before I 
fell into the pit or shaft. Immediately after Horton said ('I 
will," I heard two or three shots, or it may be more. I am not 
certain as to the number. 

E. A. Putnam was examined as a witness for the State, and 
testified as follows : I went to the mine from Isaac Stewart's. 
I saw Anderson and Ed. Ray at the mine. Ray stepped in front 
of Cebe Miller and Ed. Horton aud forbade them to go any 
further down towards the lower shaft. Miller stepped around 
Ray and went into the lower pit. Ray followed and Horton 
went down behind Ray. I was standing at the upper pit with 
Anderson and John Bucer, while Miller and Ray were talking. 
Bill Burlison went down aud threw some tools into the lower pit. 
Ray said, "what did you do that for," and cocked his gun. 
Anderson said to me and John Butler, "come OD, boys, and let's 
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go down.'' Butler and I did not go down. When Anderson 
got to the lower pit, Ray, Miller and Bill Burlison had gone 
into the pit. When Ray cocked his gun, Anderson put his 
hand to his hip-pocket. Anderson started down &$ore the fight 
began. After Ray, Xiller and Burlison went into the pit, 
Anderson and Horton were left outside. I heard Anderson 
say to Horton, "Dam you, I'll give you five minutes to 
leave." I then saw Horton start off from him. About the 
time Horton was starting off, I heard the prisoner say, "damn 
you, I want to kill you anyhow." When Anderson told 
Horton to leave, he said "I will," and started. I saw Horton 
start, and he had gone about six steps, when 1 heard Auderson 
shoot. Anderson shot three or four times. I am certain that 
he shot three times. After that the firing began in the lower pit, 
everything became still, and I left and went down to Hensley's 
about 100 yards. I came back to the mine with Isaac Stewart 
in three or four minutes after the shooting. I t  mas not more 
than a-half' a minute after they fell into the pit, till duderson 
told Horton to leave. I t  was not a-half minute later, )\-hen 
Anderson fired at Horton. I was looking towards the lower pit ; 
from the time Anderson went clown, till Horton started away, I 
sa\y no scuffle. I think I could hare seen it if Horton had done 
anything to Anderson. I had been hired by Miller that evening 
to go up and commence work after mid-night Sunday night. 
Butler and I mere standing at  the middle of the upper pit. Hor- 
ton was on the west of the lower pit. Anderson passed dunn 
between Horton and the lower pit. I saw Horton and dnder- 
son, when Horton said "I will." I did not bee Horton when 
Anderson first fired ; Horton had passed behind some bubhe- and 
I did not see him again alive. 

On cross-examination, prisoner proposed to show by the wit- 
ness Putnam, that when Ray ~ ta r ted  down to the lower pit, 
Anderson said, " I f  Bayley shows title, I will have nothing more 
to do with it." 
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The solicitor objected to proving the declaration of the pri5- 
oner. Objection sustained, and priconer excepted. The solicitor 
11ad not oflered to prove his declaratioili at that time. 

Robert Penland was next exanlined as a ~ ~ i t n e s i  for the State. 
The solicitor had offered to prove by Buchanan what occurred 

in the lower pit after Ray and Miller went into it, but, 011 objec- 
tion from the prisoner, the Court had refused to allow hiin to do 
-0. I t  being now in evidence that the priwner atid Ray left 
Bakersville together; that Ray had a gun; that prisoner had 
ordered cartridges to be sent out for a gun if he should remain 
all the next week; that Ray and prisoner had con~e to the mine 
a d  had their horses put up by Spark-, alld had claimed posies- 
don of the mine ; that X l l e r  a r d  R~xchanan had previously been 
norking at the mine, and had actual possession of the loner 
ahaft, and were then in the ihaft : that Rav had knocked Miller 
into the mine, after cocking his gun, in about fifty feet and in  
sight and hearing of the prisoner; that when Ray coc1;ed hii 
gun, and before he fell iuto the pit, the priwner started from the 
upper 4 a f t  and came to a point within five or six feet of the 
lower pit; that the lower pit was only ten or t ~ r  elve feet deep, 
and that peryoas inside of the pit could hear what wa. ,aid by 
the prisoner and deceased to each other; the solieitor now iusiited 
that it was competent to show what occurred iniide of the pit as 

part of the res gestm, the prisoner being near enough to hear what 
was qaid and done inside, and as tending to $how the motive of 
the deceased to aid Ray iu committing a trezpass, by pre~enting 
Horton from going into the shaft to aisist his comrades. 

The solicitor insisted also that there wab testimony teuding to 
,how a couspiracy between the pri3oner and Ray to commit an 
unlawful act, in taking forcible poqsession of the mine, and it 
was therefore competent to prove the acts and declaratioi~s of Ray 
in furtherance of the coillmon purpose. 

The prisoner objected to proving what occurred i n d e  of the 
lower shaft, and especially to proof- of any declaration made by 
Rap, as incompetent and irrelevant. I t  was insisted for the State, 
also, that persons inside of the pit testified that he was fifteen 
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steps from the mouth of the pit, while the prisoner was fire or 
six. The objection mas overruled, and the prisoner excepted. 

Witness then testified as follows: When they all fell in, %l- 
ler caught on his hal~ds and sprang up and faid, "pull him off." 
Miller then caught Ray and hit him two lick.. Ray said, "let 
me up; don't Bill me; let me up, and 1'11 go out." Burlison 
was also on Ray then, a i d  Ray's gun was under him. Ray, 
Miller and Burlison mere at the bottom of the lower shaft: 
Just  then I heard what sounded to me in the tunnel like hitting 
a log with an axe. I t  was a dull noise. I t  did not sound to me 
under ground in the tunnel like the report of a gun or pistol. 1 
heard but one report, ~r-hen Ray inm~ecliately spoke, witness not 
having heard another sound. Ray said, "Let me up, TTaits ha< 
killed some one." Anderson was called " Waits." They let him 
rxp and he began to shoot. He first shot Rliller; then lie shot 
the two Burlisons, William and Stephen. 

Johh Butler, a witness for the State, te~tified a. follows: I 
went to the mine on Sunday night n i th  Cebe Miller, Ed. Put- 
nam and Ed. Horton. T h e n  we got to the upper .haft we found 
Anderson there, and Ray about the lower &aft. Xiller welit to 
the lower shaft and Ray folloned him to go in. Miller then 
forbade Ray to go in. Ray said that the n ~ i i ~ e  n-a. hi$. Miller 
said, ( 'Mr. Ra?-, if you've got any deed to it fetch it up, and 
if you've got more right than I hare, you can hare it." Put- 
nam, Anderson and myself were then at the upper shaft. JLI-t 
before Ray pushed Miller iuto the shaft, Anderson, who n-as 
then at the upper dump, said, ('boys, let's go down and part 
them before they get into it." 1 ,saicl, "1 ~ o n ' t  have any part 
in it, and I'm not going." Just as Anderson got down to the 
lower shaft, they fell into it fighting. Hortoil n-as then down on 
the lower dump. Anderson stood on the lower clump about a 
minute. Horton was on the weit side of the dump. Anderson 
said, "Ed. Horton, God damn you, I'll give you five minutes to 
get away from here, and if you don't, I"11 shoot you." Horton 
started, and said, "I will, I will, I will, don't shoot me." Hor- 
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ton started, aud when he got about six steps he passed behind a 
chinquepin or ivy bush and a laurel bush. When he passed 
behind these bushes, I could not see him. Just as he got behind 
the bushes the pistol fired. I saw Anderson, and saw his pistol 
when he fired. H e  was standing on the edge of the d u m ~ ,  with 
his face towards Horton. After the first shot, I turned to the 
right, and saw ouly the first shot fired, but I heard the other 
shots. There mere two paths. IIorton came the straight path 
towards me till he was behind the bushes. I t  mas about a miu- 
nte after he passed behind the bush that Anderson first fired. 
When Anderson told Horton to leave, he turned right iff and 
walked as fast as he could, till he got behind the bushes, about 
six steps f?om Anderson. I went off and came back in about 
fifteen miuntes and found Horton dead on the dump. Anderson 
was in four steps north of the lower pit, and wag about 
thirty feet from me when he fired. 

On cross-examination, the wituess stated : I mas living with 
Isaac Stewart about 300 yards from the mine. When I went to 
the mine it mas getting dusky dark. Ed. Horton was standing 
on the west of the shaft mheu they all tumbled in. Anderson 
was standing close to the shaft, looking into it; after they fell in 
Sndersou stood there about a minute before he spoke. Neither 
Anderson nor Horton moved until Anderson spoke to Horton. 

This witness was contradicted by several witnesses, but in 
what particular the case on appeal does not state. 

There was some testimony offered by the State showing a 
threat, on the part of the prisoner, against the deceased, and a 
fight between them, in which the deceased had been severely 
beaten by the prisoner, about two years before the homicide, for 
which Anderson was indicted a i d  was heard to say, "this thing 
has cost me fifty dollars, and if I get into it again I intend to 
kill.'' This was said in the spring before the homicide. 

The prisoner was examined in his own behalf, and counsel 
proposed to ask him what E d  Ray said to him before leaving 
Bakersville, that induced him to go to the mine, and, on objection 
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for the State, the Court held that the prisouer would be allowed to 
testify as to his motive or purpose in going to the mine, in order 
to rebut proof offered by the State to shov motive, an un1a.w- 
fill purpose, but that the prisouer would not be allowed for that 
purpose, to state the declarations of Ray. The prisoner excepted 
to the refusal of the Court to allow h i u  to state what Ray said. 

H e  then testified as follows : b y  went with me to the mine. 
I had no reason to believe, and did not believe, that there would 
be a difficulty about the mine. I did uot know where the 
deceased was, and did not thiuk that I would meet him at the 
mine I saw Hosliins in Raliersville. I told Hosliins that if 
I stayed at the mine the nest week, he iuust go to dberuathy 
aud get some No. 22 cartridges for my gun. Ray took my gun 
along. I did not take ally cartridges for it. H e  took the gun, 
now exhibited, and it theu belouged to me. The gun mas taken to 
hhnt and pass off the time. I reached the mine after sundown, 
and found Reuben Sparks at  the upper shaft, and Isaac Stewart, 
Ed.  Horton aud othera (don't remember who), at the lower shaft. 
T h e n  Ray and myself reached there, Reubei~ Sparks took our 
horses off to feed them aud put them up. Very soon Cebe Mil- 
ler a i d  Ed. Horton went off together, and shortly after Isaac 
Stewart left. The prisouer fnrther testified, at considerable 
length, to a state of fact3 which, if believed by the jury, showed 
that the killiug was done in self-defence. I t  is not deemed mate- 
rial to set out the evidence in full. 

A large nun~ber of witnesses were introduced for the prisoner, 
and testified that his character was good-some, on cross-esami- 
nation, said that his reputatiou waj that of a dangerous man. 
Hardy Sparks, a witners for the prisoner., corroborated the pris- 
oner in regard to some portious of his testimony. 

On cross-examination this witness testified that he went to the  
mine with Ed. Ray on Saturday evening, the day before Hortou 
was killed, aud that he found JIiller and Sherman Buchanon at 
the mine. Prisoner's mpnsel had, in cross-examination of two 
of the witnesses for the State, attemptecl to chow that Ray had 
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possecsioi~ of the lower shaft, and after~rards that Miller and 
Buchanan had abandoned the mine, or gone out, leaving no 
person in it. Priqoner's counsel had alw attempted to show a u  
agreement between Miller and R q -  that the queqtion of posse- 
sion and title w r e  to he settled the uext day, and that Miller 
ch~rild ptlt no tools into the mine, as bearing upon the question 
whether the lower shaft was in the actnal p;session of RIiller 
and Buchanan. The prisoner had alio testified to a co~!versation 
betn-een Rap and Miller, and that after the conversatjon, Xiller 
>aid to the man ~ i t h  him, "throw down your tools.'' 

Couii.el for the State proposed to show that on Saturday night 
(the night before Horton was killed), Rap attempted to smoke 
Cebe Rliller and Brichanan, or those working ~uuder them, out of 
the lower shaft, and failed to get them out and left them in the 
-haft. This is offered :is tending to shm- actual possession in  
Rliller and Buchanon, and that the prisoner T\ as assisting Ray in 
comniittiug a trespass, nhen he killed Horton. The wlicitor 
a lw in5isted that it was competent as tending to contradict the 
teqtimony of the priqoner, that Ray told him that he llad peace- 
able poqsession of the mine, and the court having held that there 
\\,a+ evidence tencliug to s l~ov a concpiracy or comnlon purpose 
on the part of Ray, hnderwu and Spark., to tali? po*session of 
the mine, the +elicitor insisted that it was competent to shon the 
act* of a conspirator, after Anderson vent io Ray'b house and 
c a m  n i th  him to Madison county and then to the mine. The 
objection was ov~rruled and the prisoner excepted. 

The witness then teztified as fo1lon.s: Cebe Miller, Jim Mil- 
ler and Shernlan Ruchanan were in the shaft Saturday night, the 
night before the difficultp. Ray hnilt a p  a fire in a tunnel that 
communicated with the lower &aft, and fanned the fire to make the 
smoke go iuto the shaft and run them out; he TI-as carrying wood 
to the fire, when lny brother and myself went there on Saturday 
night: H e  tool: his hat and fanned the fire to sn~olie them out. 
Ray said he believed that he cordd ~smolie thcm out. H e  came 
out of the tunnel after that, and called Miller and told him to 
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come out. Miller refused to (lo so. Ray then said to me, "let 
us throw in a little dirt and try to ware them out." I helped 
him throw in the dirt till my brother Hardy Sjiarks told Ray 
to quit. 

Cebe Miller and Milto11 Buchanan had done a!l the digging 
that had been clonc in the mine. I left the mine about nine 
o'clock, Saturday night, and went to Bakersdle .  I returu~d to 
the mine Monday morning, about eight o'clock. I saw Ray aud 
Anderson Sunday evening on their way to the mine. Either 
Ray or Anderson had a gun S d a y  evening. I am not certain 
which had it. Ray left in the morning, about nine o'clock SLIQ- 
day morning, and weut towards Bakersville ; he stopped at my 
house ahont four o'clock P. M. of the same day, coming 13-it11 the 
prisoner back to the mine. There was no one working either 
in the upper or lower shaft when Ray got to the miue on Satur- 
day. Ray and myself took possession of the upper shaft; my 
Ixother and myself reniaiaed there, when Ray left Xonday 
morning, till three o'clock Monday afternoon. 

On Saturday, Jim Miller was standing on the dump of the 
lower shaft, and said, "con~e up gentlemen, you need not he 
scared." H e  then wid, "come down in the shaft." Miller went 
down firit, and Ray, Ruchanail and myself followed. Ray told 
Miller to come out, that he had a deed to the mine. Miller told 
Ray "that he was there to hold possession, a i d  he was going to 
hold it unless he ~llollld he killed and taken out." Ray said, 
('that he did not come there for a difficulty," and handed them a 
deed and told them to read it. They both said they could not 
read. Ray and I came out of the mine. 

Prisoner introduced a number of witnesses, who testified that 
the deceased had threatened to kill the prisoner on several occa- 
sions, and that these threats had been conimunicatecl to the pris- 
oner. 

The SoIicitor introtiuced a number of witnesses who testified 
that the general character of the prisoner was that of a violent 
and dangerous man-some of them testified that his character 
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for truth and honesty was good. The prisoner offered other testi- 
mony to show that his own character was good, and to show that 
the deceased was a violent a ~ d  dangerous mar. I t  is not 
deemed material to give the testimony in full. 

The jury returned a verdict of guilty of murder. The pris- 
oner's counsel nioved in arrest of judgment, and assigned the 
following grounds : 

1. For  that the affidavit upon which the order was made for 
the removal of the cause from Mitchell to Caldwell county, and 
the order itself, states not only that the State cannot have a fair 
and impartial trial in Mitchell county, but iucludes Yancey 
county also. 

2. That there ape two papers purporting to be transcripts, and 
no writ of certiorari, and the two are essentially different. That 
the first is not properly certified, and the second is not a return 
in obedience to any writ. 

3. For  that it does not appear that the prisoner was in court 
when the order for removal was made. 

The motion in arrest of judgment was overruled. There was 
a rule for a new trial-the rule was discharged, and the judg- 
meut of the court- was pronounced against the prisoner, from 
which he appe~led to the Supreme Court. 

The Attorney General and Batcheloj- &. Devereux, for. the State. 
Nessrs. 0. N. Folk and R. F. Arrnf;eld, for the defendant. 

ASHE, J. (after stating the facts). There were a number of 
exceptions taken by the prisoner to the rulings of the court in 
admitting and rejecting evidence, aud to the charge of the court 
to the jury, and the refusal to give the instructions asked by the 
prisoner. 

The first exception : Stewart, a witness for the State, had testi- 
fied that he was at the mine on Sunday evening when the pris- 
oner a d  Ray arrived. Soon after their arrival, he went home, 
leaving Horton alive at the mine, but, within a few minutes after 
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getting home, he heard the report of fire-arms in the direction 
of the mine and hurried back and found Ed. Horton lying dead in 
a path, at  about the edge of one of the dumps, shot through his 
right hand and in his head near the edge of his forehead. Wit- 
ness saw no signs of a scuffle that night aud none the next day, 
though there had been a good many people passing about. 

The solicitor then proposed to show by the witness, the condition 
in which he found the persons he had left at the mine, on his return, 
both inside and outside of the mine. The solicitor proposed 
to show by the witness that he found in the lower shaft, two of 
them dead or dying, a third wounded, and Horton lying dead 
on the outside, as tencliug to show the motive and cause of the 
difficulty, and in connection with other witnesses to be offered, to 
explain the motive of the prisoner, and to show a conspiracy 
between the prisoner and Kay to take possession of the mine. 
The counsel for the prisoner resisted the admission of the evi- 
dence and contended that the proposed evidence was incompetent ; 
that the prisoner was charged with the killing of Ed. Horton, 
and his guilt in killing him cannot be established by the proof of 
another crime; that the evidence must be confined strictly to the 
point at issue. This, as a general rule, is llnquestionably true. 
But there are exceptions, one of which is, where two or more 
persons enter into a conspiracy to do an unlawfbl act, whatever is 
done by either of them is evidence against the other, if done in 
furtherance of the common object of the conspiracy-Roscoe Cr. 
Rv., 387-and the least degree of consent or collusiou between 
the parties to an illegal transaction malirs the act of one of %hem, 
the act of the other. 2 Wharton's Law of lhidence, $1205. 

The same principle applies to declarations made by one con- 
spirator in furtherance of the common design, qo long as the con- 
spiracy continues, though made in the absence of one of them. 
Ibid ,  supra. The State alleged that there was in this case a con- 
spiracy between the pr iso~er  and Ray to illegally dispossess Mil- 
ler and Buchanan of the mine. I n  such case, the regular mode 
of proceeding is to establish the conspiracy in the first place, by 
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proof', and then offer the acts and declarations of any one of the 
conspirators against the others. Rut this rule is often departed 
from, though it is an inversion of the order, for the sake of con- 
venience, and the prosecution allowed either to prove the conspir- 
acy, which n~alies the acts of the conspirators admissible in evi- 
dence against each other when done in furtherance of the common 
object, or he may prove the acts of different persons, and 
thus prove the conspiracy. Roscoe Cr.. ELL, 385. Mr. Greenleaf, 
Vol. 1, page'127, maintains the same rule in the following pass- 
age: "Sometimes for the sake of convenience, the acts or decla- 
rations of one are admitted in evidence before sufficient proof is 
giveu of the conspiracy, the prosecution undertal<ing to furnish 
such proof in a srlhsequent stage of the cause. But this rests in 
the discretion of the judge, and is not permitted, csccipt under 
particular and urgent circumstances, lest the jury should be mis- 
led to infer the fact itself of the conspiracy from the declaration5 
of strangers; and here also care must be taken, that the acts ancl 
declarations thus admitted be thoce only which were made a d  
done during the pendency of the criminal enterprise and i11 

furtherance of the objects." And see also ~5"tttrte v. Jackson, 8 2  
K. C., 565. This was the course pursued in this case. The 
solicitor announced that he offered the evidence in cmnection 
with other testimony to be adduced, to show a conipiraq 
between the prisoner and Ray to take illegal posiesiion of the 
mine, and the Judge, in exercise of his discretion, allowed it. 

Ex. 2. The solicitor proposed to ask the witness Stewart, who 
was in the actnal pos~ession of the mine and working it just 
before the killing. H e  propoied to prore that Cebe Miller and 
Bfiltol~ Buchanan, deceased, and others were in the actual poskes- 
sion of the lower shaft at the time of the homicide : aud of the 
upper shaft also, until the Saturday night previous, and contin- 
uously up to that time, when Ray claiinecl to have taken posses- 
sion. 

This testimony wab offered to be talien in connection with the 
testimony of the witness EIoskins, theretofore examined, who had 
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testified that the prisoner on Sunday evening, while in Baker+ 
ville, told him that, if he should remain at the mine that week, 
he wanted him to come out to see him and take a hunt, and 
other testimony to be thereafter offered, that prisoner and Ray 
both came armed, and had a difficulty near the lower shaft, as 
tending to shom- an unlawful purpose on the part of the prisoner 
to commit a trespass, and that he did commit a trespass. 

W e  can see no objection to the admission of this testinmty for 
the pirrpose for which it was offered. 

Ex. 3. The prisoner's counsel had asked the wit~less Stewart 
if Reuben and Hardy Sparks were not in possession of the upper 
shaft before Ray and prisoner arrived at  the mine on Sunday 
evening, and if Ray, prisoner, and Reuben Sparks, were not in 
the possession of the upper shaft when the witness left to go 
home, just befi~re the homicide. This was asked with the view, 
as expressed at  the time, of showing that Ray, prisoner a d  Reu- 
ben Sparks were in the joint possession of the upper shaft at the 
time the witness left. The Court held that after the prisoner 
had brought out the fact that Reuben and Hardy Sparlis were at 
the upper shaft, to show possession in the prisoner and Rap, if 
way competent to prove the declarations of Sparks in reference to 
the possession of Ray. 

Thp witness Arthur Buchanan, who was then under examina- 
tion, testified that either Reuben or Hardy Sparks said to him 
that they "had possession and were going tcr hold it." 

The declaration of Sparks was clearly admiqsible upon the 
ground taken at the time by the solicitor, that testimony had 
been oEered to shom a conspiracy to take possessioll of the mine, 
between the prisoner, Ray, Hardy and Reuben Sparks, and that 
the declaration of either was competent, and whatever defect 
there may have been in the testimony offered up to that period of 
the trial upon the point of conspiracy, it was fully supplied by 
the s~tbsequent testimony. 
3%. 4. On the cross-examination of the witness Putnam, the 

prisoner proposed to show that when he started down to the 
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lower pit, while Ray and Miller were sitting there, he said, "If  
Bailey shows title, I will have nothing more to do with it." 
The Court, upon objection by the solicitor, refused to admit the 
declaration. We cannot see how the wjection of this evidence 
could have worked any possible prejudice to the prisoner. Con- 
ceding it was admissible as part of the re8 ga&, its reception 
would have operated to his prejudice instead of his benefit, for it 
could have had ilo other effect than an acknowledgment that he did 
have something "to do with it," evidently referring to the taking 
the possession of the mine, and there is no inference to be drawn 
from the declaration that it was his intention to have nothing 
more to do with it then and after that time, but after Bailey 
should show that he had title, and Bailey was not expected to 
make any exhibition of his title until the next day. I t  did not 
indicate any intention of abandoning the illegal possession which 
he had acquired as trespasser. So far from that, in less than Ave 
minutes after his claimed declaration of peace, he shoots to the 
death, one of those who were in the rightful possession of the 
mine. 

The error complained of not being prejudicial to the prisoner, 
it is no ground for a venire de novo. State v. Frank, 5 Jones, 
384. 

Ex. 5. The solicitor proposed to prove by the witness Bucha- 
nan, what occurred in the lower shaft, insisting that it had been 
proved that Ray and the prisoner had left Bakersrille together; 
that Ray had a gun ; that prisoner had ordered cartridges should 
be sent out for a gun if he should remain during the week; that 
they claimed possession of the mine; that Miller and Buchana~ 
had been previously working at the mine, ancl had actual posses- 
sion of the lower shaft, and were then in the shaft; that Ray 
had knocked Miller into the shaft, after cocking his gun, and 
this in about fifty feet and in sight and hearing of the prisoner; 
that when Ray cocked his gun, and before he fell into the pit, 
the prisoner started from the upper shaft and came within five 
or six feet of the lower pit; that the lower pit was only ten or 
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twelve feet deep, and that the p e r s o ~ ~ s  inside the pit could hear 
what the prisoner and dece&sed strid to each other. H e  insisted 
that it was conlpetent to show what was said and done inside the 
pit, not only as part of the res gat@, but as evidence of a con- 
spiracy between Ray and the prisoner to commit an unlawful 
act, in taking forcible possession of the mine, and the motive 
the prisoner had to aid Ray, by preventing Horton from going 
into the shaft to the assistance of his comrades. The Court sus- 
tained the view taken by the solicitor, and over-ruled the excep- 
tions of the prisoner and admitted the testimony. The witness 
then proceeded to testify to what was said and Gone inside the pit. 

I n  this ruling of the Court there was no error. The con- 
spiracy had been established by the proof, and it was perfectly 
competent for the Court to hear testimony of what was said and 
done by Ray in the pit, in furtherance of the common purpose, 
or what any of those engaged with him in the pit in his pres- 
ence said or did, as a part of the res g a t e .  But the prisoner's 
counsel contended that the exclamation of Ray while in the pit, 
and held down by Miller and Burlison, "there, Waits (meaning 
the prisoner) has killed some one," was not competent. To 
make it so, "two things must concur, first, there must be a com- 
mon purpose between the declarant and the person against whom 
the declaration is used, and further, the declaration must be in 
furtherance of such common purpose." That is true. 

And here there was the common purpose of taking and hold- 
ing illegal possession of the mine, and it was evidently said in 
furtherance of that purpose, by drawing the attentiou of those 
who held him, that they might release their hold on him, so that 
lie might use his pistol, which he proceeded to do with fatal 
effect, as soon as their hold upon him was relaxed. The excla- 
mation was also confirmatory evidence of the fact of the con- 
spiracy, and was consequently prompted by the expectation on 
the part of Ray, that, if he should get into a difficulty, the pris- 
oner, by reason of their relations to each other in the common 
enterprise, would stand by him. H e  could have no other reason 
for supposing it was the prisoner who had killed some one. 
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Ex. 6. Prisoner's couusel proposed to ask the prisoner while 
uuder examination in his own behalf, what Ray said to him 
before leaving Bakersville that induced him to go to the mine. 
Upon objection by the solicitor the court held that the prisoner 
would be allowed to testify as to his motive or purpase in going 
to the mine, in order to rebut proof offered by the State to show 
his mofive or an unlawful purpose, b ~ ?  that the prisoner would 
not be allowed for that purpose to state the declarations of Ray. 
There can be no valid objection to this ruling. There is n o  
principle of evidence upou which it was admissible. The only 
ground upon which such a declaration could be admitted, would 
be where it formed a part of the res gestce. But to coustitute res 
gestce there nmst be a thing done-some tict which may be ex- 
plained by declarations made while the thing or act is being done 
or transacted. But there was nothing of that sort here. The 
declaration proposed to be proved was made before the parties 
had started on their unfortunate enterprise. 

Ex. 7. The solicitor offered to prove that on Saturday night 
immediately preceding the Sunday on which the homicide 
was committed, Ray attempted to '6smoke" out of the mine, 
Miller aud others, who were in the lower shaft, by building a 
fire uear the mouth of a tunnel leading into the pit, and forcing 
the smoke into it. H e  threw dirt into the pit, with the view, 
he said, of scaring them. The evidence was offered to show 
that Miller and Ray were in the actual possession of' the 
lower shaft at that time, and to contradict what the prisoner 
said Ray had told him about having peaceable possession of 
the miue. The prisoner's counsel insisted that this evidence 
was incompetent, that it could only be admitted upon the 
ground that i t  was an act in furtherance of a common design 
between the prisoner and Rap to take possession of the mine 
at any hazard, and there was no sufficient e~idence to con- 
nect the prisoner up to that time with any such design. But 
me think the prisouer's testimouy was fully sufficient to show a 
common purpose between him and Kay to take possession of the 
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nline, even if no other evidence had been ofrered on that point. 
H e  stated that he had heard that the mine was valuable; had 
heard four or five times before that Miller and Buchanan were 
working the mine; had talked to a party about taking possession 
of it before he went to see Ray ; did not persuade Ray to come 
to the mine; his wife did not want him to go. H e  told Ray 
that Reuben Sparks said he had a good title to the miAe, and 
Bayley had none; that he had business in Madison county, and 
mas at Ray's house on Monday or Tuesday before the homicide. 
Ray came over from Madison county with him to hi:, house, on 
Thursday. H e  thinks he sent a message, perhaps wrote a note, 
to Sparks on Friday. Ray left his house on Friday, and 
returned to Bakersville on Saturday, where hc met him. Can it 
be doubted by any one after< hearing this statement by the pris- 
oner, that he and Ray had formed the purpose of taking the posses- 
sion of the mine on Saturday before the homicide ? But if that 
were not SO, there is ample proof of the conspiracy after the 
occurrence of Saturday night, and acts of Ray on that night 
u7ere cornpetent evidence against the prisoner, for it makes no 
difference at what time the party accused entered into the conspiracy 
or combiuation, because any one who agrees with others to effect a 
cLonmon illegal purpose, is generally considered in law as a party 
to every act which either had been done or may afterwards be 
done by the conspirators, iu furtherance of the common design. 
Taylor's Bl., $529. 

After a careful perusal of the instructions asked, and those 
given by the Court, we do not think the prisoner ha5 any cause 
for complaint. The instructions given to the jury were a sub- 
stautial compliance with those asked 'by the prisoner, ill fact, 
were in some instances, more favorable to him than mas warranted 
by the fidcts. But  the prisoner contended that there was error 
in the refusal to charge the jury, "that if the first shot waq fired 
under a reasonable apprehension of great bodily harm, the sub- 
sequent shots would not make the prisoner guilty, if fired under 
like apprehension." The request was substantially conlplied 

4 8 
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with in the fourth instruction given by His  Honor to the jury, 
which was as follows : " I f  the prisoner went down to the lower 
shaft for the purpose of separating persons there engaged in a 
breach of the peace, and did not enter into the fight willingly, 
he was without fault in bringing on the fight; and if he went 
down for that purpose and did not fight willingly, but acted only 
on a well grounded apprehension of great bodily harm in shoot- 
ing deceased, then the prisoner would not be guilty." 

The prisoner's counsel further insisted there was error in refus- 
ing to give the sixth prayer for instruction, namely, '' I f  the pris- 
oner entered upon the premises in a peaceable manner, and the 
deceased, acting on an old grudge, made an assault upon him of a 
deadly character, the slaying would be justifiable." 

The prisoner's counsel~contended that the prisoner had the 
right to enter into the mine, and cited authorities to the effect, 
that ifa the party who enters is the owner, he gains both seizin 
and possession, although the claimant of the adverse interest is 
at the time actually upon the premises. But, unfortunately for 
the prisoner, the principle has no application to his case. H e  
was not the owner, neither he, nor Ray, nor Sparks. Neither 
had any prcteuce of a title as appears from the record. I t  is true 
Ray showed a paper to Miller while in the mine, and said he had 
a deed fbr the mine, but it was evidently a sham, for if he had 
had such a deed, the prisoner would certainly have produced it or 
a copy on the trial, as he had a right to do, if there was such an 
instrument. Gtate v. A'heph~rd, 8 Ired., 196. 

But the prisoner and his confedertltes, Ray and the two 
Sparks, so far from being owners or having any title to the prop- 
erty, as appears by the record were mere tort feasors, and 
Miller and Buchanan had the right not only to defend their pos- 
session, but to use the necessary means for their expulsion from 
the premises. 

The grounds assigned by the prisoner's counsel for the arrest 
of the judgment are quite as untenable as the exceptions taken 
to the charge of the court. There were no exceptions in the 
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grounds assigned for the arrest of the judgment to the forin of 
the affidavit for removal, but only that 'T'ancey county was 
embraced in the affidavit and order of removal. I f  the affidavit 
for the removal from the county of Afitcliell was sufficient, the 
exclusion of Yancey in the affidavit and order could not vitiate 
the order of removal. I t  need not have been stated in the affi- 
davit. The sole object of the removal is to secure a fair and 
impartial trial, and if it should be made to appear to the court, 
that Pancey county was obnoxious to the same objection as Mitch- 
ell, the conrt ought not to have moved the case to that county, 
no matter from what source it obtains the information, whether 
by affidavit or otherwise. The county to which the cause is 
removed, always lies in the discretion of the court, provided it 
be an adjacent county. 

I t  is no ground for arresting the judgment that there were 
two transcripts of the case sent from Mitchell to Caldwell, 
although the first was defective and the second transmitted with- 
out a writ of certiorari. The writ of certiorari is only issued 
when there is a defect in the record, which is discovered by the 
court, or brought to its notice. When the clerk sends a defec- 
tive record, it is not a compliance with the order, and he may 
send another. If the transcripts are contradictory,' the contra- 
diction may be reconciled by an inspection of the original record 
by the court to which it is removed, but when they are not con- 
tradictory they form but one copy and both may be used by the 
court. State v. Collins, 3 Dev., 11'7. 

The last ground of arrest taken by the prisoner's counsel can- 
not be sustained. The record shows that the prisoner was 
arraigned, and then following immediately thereafter befhre any 
order remanding prisoner to jail, the affidavit was offered and 
the order for removal made-it sufficiently appears by a necessary 
implication, that he mas present when the order was made. 
State v. Oraton, 6 Ired., 164; State v. Chuvis, 80 N. C., 353, 
and cases there cited. 
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Our  conclusion, after a caeful examinatioi~ of the record in 
the case, in view of the very grave importance of our decision 
to the prisoner, is that there is no error. 

This opinion must be certified to the Superior Court of Cald- 
well county that the case may be proceeded with in coiiformity 
to this opinion and the law of the land. 

No error. Affirmed. 

STATE v. THOMAS GEE. 

Indictment-AiMurder-E~idenoe-.J~dge'~ Climge. 

1. On a trial of an indictment the acts and declarations of another party tend- 
ing to show that he committed the offence are inadmissible. 

2. When the crime is shown to have been committed by a single person and the 
question is one of identification, it would be competemt to  prove that another 
than the accused did the act ; but this mufit be done by proof direct to the 
fact and not by admissions or conduct seemingly in recognition of it. 

3. I t  is incompetent to prove by a witness who does not know the general repu- 
tation of tbe accused, who was once a slave, what his former master said of 
him. 

4. The court having charged the jury that every material circunlstance must be 
proved beyond a reasonable doubt and that they must all point to the guilt 
of the prisnner and exclude e\ery reasonable theory of his innocence, and 
produce moral certainty of his guilt, it  is not error to refuse to tell the jury 
that the circumstances must satisfy them as fully as if direct proof of the act 
had been produced. 

5. TVheu a witness was not sworn, and the fact was not discovered until after the 
jury had retired; It was held, not to entitle the accused to a new trial as a 
matter of law. The correction of such omisbions is lett to the discretion of 
the Judge to set aside the verdict and granl a new'trial. 

6. Exceptions to evidence, except to such as is made incompetent by statute on 
qrounds of public policy, if not made in apt time, are deemed to be waived, 
and cannot be afterwards assigned as error. 

(State v. May, 4 Dev., 328 ; State r. Duncan, 6 Ired., 236 : &ate v. Jo~zes, 80 N. C., 
415; Mate v. Boon, Ibid., 461; State v. While, 68 N .  C., 158; State v. Perkins, 
66 N. C., 126 ; Luther v. Skeen, 8 Jones, 356; State v. Speight, 69 N. C., 72; Stale 
v. Suink,  2 D. & B., 9 ; State v. B a n k ,  5 Jones, 384; State v. Rash, 12 Ired., 
382 ; State v. il.latthetus, 66 N. C., 106 ; State v. Bowman, 80 3. C., 432; State v. 
Parker, Phil., 473 ; State v. Ward, 2 Hawks, 443 : State v. Bullard, 79 N.  C., 627, 
cited and approved.) 
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INDICTMENT FOR MURDER, tried before Shepherd, Jud.qe, and 
a jury, at Fall Term, 1884, of CUMBERLAND Superior Court. 

The prisoner was charged with the murder of Mary Hughes, 
committed at her house on Monday night, September 29th) 1884. 
The deceased lived alone in the suburbs of Fayetteville, some 
two miles distant from the house of the prisoner, with whom she 
had kept crin~inal relations for four years preceding, he spending 
much of his time at night with her. The deceased had been on 
that day with Martha Campbell, a neighbor, engaged in picking 
out cotton in the field, and about dark the two returned to the 
house of the deceased, at which they parted. After dark, about 
the hour of 7, the prisoner was seen about 25 yards from the 
house, going in that direction. He stated to a witness that he 
left the place a quarter of an hour before sunset on that day. 
H e  was also observed to cross the Campbellton Bridge on his 
way towards his home between the hours of 8 and 9. 

Allen Jones, a witness for the State, passed the house or cabin 
occupied by deceased, about 8 o'clock that night, saw a light in 
it, and heard her talking. At a later hour, about 11, he again 
passed it and it was dark. 

At 8 o'clock the next morning, Tuesday, the deceased was 
found by Martha Campbell on the floor, dead, with her skull 
fractured, as it appeared, by an axe, which with a kettle and two 
dresses belonging to her, were missing. The same morning the 
prisoner was discovered burning up the removed dresses, and on 
being asked what he was about, replied that he was burning nails. 

About three weeks before the homicide the prisoner had been 
heard to say that he understood a man was trying to get between 
him and her, and that he intended to see that thing out. The 
case states that there were other circumstances pointing to the 
prisoner's guilt. 

Evidence was offered in defence in regard to the movements of 
Henry Campbell, husband of Martha, about that time, with the 
apparent purpose of fixing the homicide upon him; and of his 
going to the house of the deceased, after his wife on the Wednes- 
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day next preceding, where the latter had gone to spend the night; 
and of his violent conduct there as he forced his wife to return. 
H e  was met when coming from the house, by a witness who rep- 
resents him as being mad, and with a knife in his hand which he 
repeatedly opened and shut. His wife followed on behind. 

The prisoner proposed to show that the said Henry Campbell 
uttered threats, saying on the same Wednesday night that he 
had a mind to go back, turn over the cabin a id  kill both women, 
and he intended to break up his wife's visiting there, and wit- 
ness would hear " of hell being played out there some time." 

These declarations, on objection from the State, were excluded, 
and the prisoner excepted. 

The prisoner introduced a witness by whom to prove his own 
good character, who, after full 'explanation of this form of evi- 
dence, as constituting general reputation, to render the proposed 
inquiry intelligible, persisted in saying he did not know what it 
was. 

He was then asked what the old master of the prisoner, while 
he was a slave, said about him. This testimony was also refused. 

When the evidence aud the arguments were concluded, pris- 
oner's counsel submitted two instructions, which the court was 
requested to give to the jury. 

1. The jury should be as fully convinced of the guilt of the 
prisoner from the consideration of the circumstances, as if direct 
proof had been brought. 

2. I n  this case the burden of proof is on the State throughout, 
and every material circumstance must be fully proved to the sat- 
isfaction of the jury beyond a reasonable doubt. 

The last instruction was given, the first refused, and instead 
the jury were charged that every material circumstance must be 
established beyond a reasonable doubt; that these circumstances 
must all point to the guilt of the prisoner, and exclude every rea- 
sonable theory of his innocence; and produce moral certainty of 
his guilt in the minds of the jury before they could convict. 

The prisoner excepted to the denial of his first instruction. 
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After conviction, a motion for a new trial was made for the 
alleged erroneous rulings and for the further reason, shown on 
affidavit, that one Tony Williams, a wituess for the State, had 
been examined and testified without having been smora, the facts 
of which are found by the judge to be these: 

Through an inadvertence, the oath had not been administered, 
but the witness had been examined and cross-examined without 
the attentiou of any one engaged in the trial being called to the 
omission. The prisoner was represented by two counsel, one of 
whom had no intimation of the neglect, until after the verdict 
was rendered. The other, after the case had gone to the jury 
a i d  an hour before their agreement, was advised of the fact that 
one of the witnesses had not been sworn; but his informant 
refused to tell who the witness was. This attorney was not pre- 
sent when the verdict was returned, though he had opportunities 
to communicate to the court the information he had before the 
verdict was rendered. 

The court acquits the attorney'of any improper motive in fail- 
ing at  once to make known what he had heard. 

After a verdict of guilty, the prisoeer moved in arrest of judg- 
ment, because the bill of indictment did not charge that the 
deceased mas in the peace of God, as well as in the peace of the 
State. 

The court refused to arrest the judgment, and pronounced 
judgment on the verdict, from which the prisoner appealed. 

Attorney-General, for the State. 
Mr. R. 8. Huske, for the defendant. 

SMITH, C. J. (after stating the facts). The exceptions shown in 
the record are four in number, and these are now to be examined. 

1. The rejection of the proof of threats and other declarations 
of Henry Campbell, offered to fasten the criminal act upon him 
and in exoneration of the accused. 
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The inquiry before the jury is as to the guilt of the accused, 
did he commit the homicide; and f d l  and satisfactory evidence 
of this was required before there could be a conviction. 

The fact that another co-operated and is also guilty, does not 
disprove the charge against the prisoner, nor absolve him from 
responsibility. 

When the crime is shown to have heen corn~nittecl by a single 
person, and the qnestion is solely one of identification, it would 
be competent to prove that another than the accused did the act, 
because this would directly disprove the charge against the lat- 
ter. But eveu in this case the proof must be direct to the fact, 
and cannot come from admissions, or conduct seemingly in recog- 
nition of it. These are but "ves inter alios aotm," and not nnder 
the sanction of an oath. 

The adjudications which exclude such testimony are positive, 
and satisfactory grounds assigned in the opinions for the ruling. 
State v. ikfuy, 4 Dev., 328; State v. Duncan, 6 Ired., 236 ; Sta.te 
v. Jones, 80 N. C., 416; &ate' v. Boon, Ibid., 461 ; &ate v. 
White, 68 N. C., 158. 

2. The testimony as to what the former owner of the pris- 
oner said of him. 

The witness, after heing told what was meant by general char- 
acter, when he was interrogated as to his knowledge of the pris- 
oner's reputatiou, said he did not know what it was. This dis- 
qualified him to answer the question, and he should, at once, 
have been made to stand aside, as is ruled to be the proper prac- 
tice in State v. Perkins, 66 N. C., 126. 

The rejected inquiry sought to elicit the opinion of a single 
person, while the jury could only hear testimony from one who 
knew and could commnnicate the estimate formed in the public 
mind, that is, what is his general repute among those who know, 
and this would seem to be among his associates. Luther v. Sheen, 
8 Jones, 356 ; Xtate v. Speight, 69 N. C., 72. 

3. The refused instructions and those given. The exception 
seems to be confined to the refusal of the Court to charge that 
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the series of circumstanres must as fiilly satisfy the jury, as if 
direct proof of' the act had been produced. 

I t  is true that lauguage somewhat similar was employed in the 
charge in State v. Swink, 2 D. & B., 9, the Court adding, after 
telling the jury that the testimony must be such as to satisfy 
them beyond a reasonable doubt of the prisoner's guilt, "that 
the circumstances must be as clear and strong as the testi- 
mony of one credible and respectable witness." This charge 
was sustained as being free from objection on the part of 
the accused. But no special significal~ce is attached ro these 
concluding words. I n  a later case, in the argument of the 
defendant's counsel, it was insisted on, as a rule of law, that, 
" before the jury can conr ict on circumstantial evidence, they 
must be as well satisfied of the guilt of the accused, as if one 
credible eye-witness had testified to the fact." 

The court declined so to charge and said to the jury, "such 
was not a rule of law, but only an illustratiou; all that was 
intended by the comparison, Was to enjoin the jury that they 
most be fulIy satisfied beyond a reasonable doubt of the guilt of 
the accusecl." Upon the appeal, the Chief-Justice, who delivered 
the opinion, says: " TTe do not see in the charge, or in the man- 
ner of snhmitting the case to the jury, a,ny error which the 
defendant has u right to complain." 

This was upon a charge of larceny, hut the same rules prevail 
in the trial of felonies of a higher grade. 

The general charge, relieved of this objection, is sustained by 
nlmerous cases, and is as full and fiavorable to the prisoner 
as he could ask. W e  refer to some of them. State v. Rash, 
1 2  Ired., 382; State v. Frank, 5 Jones, 384; State v. Ndthews, 
66 PI'. C., 106; State r. Bowman, 80 N. C., 432; State v. P a r -  
ker, Phil., 473. 

4. The testimony of the unsworn witness. Neither the re- 
searches of counsel, nor onr own, have led to the discovery of any 
case, in which the effect of the examination of' a witness to whom 
the oath, through inadvertence, had not bee11 administered before 
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the verdict, has been considered. I f  such cases have occurred, 
the correction seems to have been found in the discretionary 
power of the court to set aside the verdict and grant a new trial. 
The court in the preserit case declined to exercise the power, and 
the exception involves the question of the legal right of the 
accused, under such circumstances, to have another jury to pass 
upou the issue. 

As a general rule of practice, objections to the competency of 
a witness, as of a juror, must be taken in apt time, that is, when 
he is offered; as it must be to any testimony when he is about 
to deliver it. I f  the proper moment passes without the objec- 
tion being niade, it is waived, thongh it remains in the power of 
the court afterwards to strike out the testimony, or the objection- 
able part of it, and direct the jury to disregard it. State v. Ward, 
2 Hawks, 443. 

The rule may, however, be subject to a qualification, as to evi- 
dence, the iutrodpction or use of which is forbidden by statute 
made in furtherance of public policy. Such as the confessions of 
the parties in divorce suits, and the like in criminal actions for 
illicit cohabitatiou of unmarried persons. State v. Bullard, 79  
N. C., 627. 

The general rule rei~~aius,  that exception to testimony which 
if objected to, ought not to be heard, must be made when it is 
offered, so that, if practicable, the objection may be renioved, or 
other not incompeteat, may be used instead. Thus, if the objec- 
tion be to the irregular and unlawful mode of administering the 
oath, or to the failure to swear the witness at all, it could be met 
a d  obviated by a neR aud proper nlauner of administering it. 
I t  is as much the duty of counsel to see that no unsworn testi- 
mony is received against the client, as it is that testimony incom- 
petent for any other reason should be excluded; and, for neglect 
to give this watchful oversight to the case as i t  progresses, the 
counsel is responsible to the client, but it does not enter as a 
vitiating element in the verdict to the rendering of which it ma.y 
have contributed. 
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Again, one of the counsel was advised of the omission in time 
to bring it to the notice of the Court, when the jury might have 
been called back and directecl to ignore the testinlouy of the wit- 
ness, or the witness, being sworn, might have been allowed to 
deliver his testimony agaiu, under the hanction of the oath. This 
was not done, and it would be detrimental to public justice to 
allow a prisoner to remain silent, awaiting the chances of an 
acquittal, and, if disappointed in the result, to fall back upon a 
reserved exception, the substance of which is kept from th> 
knowledge of the Court, when, if known, it could have been 
provided against. 

But the testimony related to the movements of another party, 
against whom suspicion was sought to be directed, and in oppo- 
sitiou to evidence which had been introduced for the defendant. 

For  reasons already stated, the whole of this evidence, as tend- 
ing to divert the minds of the jnry from the real issue they were 
to try, as a collateral inquiry, ought to have been rejected for 
irrelevancy. 

I t  i b  not seen how any harm would come to the prisoner, from 
the admission of the witness's testimony as to the suspicious con- 
duct of one with whom he is not shown to have had any connec- 
tion. 

The prisoner's testimony, offered to show criminality in some 
one else, war wholly foreign to the issue of his own guilt, and 
equally so vas  that offered in opposition. A11 ought to have been 
discarded, and all received could have no injurious effect upon 
the prisoner's defence. 

5. Of the motion in arrest of judgment, it is only necessary to 
say it has no support in law. 

Upon a calm and careful review of the record and of the 
exceptions contained in it, we find no error and the prisoner must 
meet the consequences of the crime of which the jury find him 
guilty. 

Let this be certified to the court below that it may proceed to 
judgment upon the verdict. 

KO Error. Affirmed. 
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STATE v. JOHW DAVIS. 

&mzder of JVomen- Witness- Character- Comment of Cozmael. 

1. When there is a direct conflict between the testimony of a witness and of the 
defendant, who otfers himself as a witness, and evidence is introduced to 
show the good character of the witness, it is legitimate ground of comment 
by the solicitor, that  no witness was offered to show the good character of the 
defendant. 

2. Where a defendant offers hinlself as a witness, he occupies the same position 
as any other witness. He is entitled to the same protection and privileges, 
and is equally liable to be impeached and discredit,ed. 

3: The offence of slandering. an innocent woman (Code, $1113) consists in the 
attempt to  destroy the reputation of an innocent woman by a charge of incon- 
tinency. 

4. By an ' I  inuocent wvnlan 'l is meant one who never had actual illicit intercourse 
with a man. 

5.  Qum-e-Whether the slander of a woman who had once lapsed from virtue, but 
who had reformed and led an exemplary life, would be a crime under thifi 
statute. 

(Slate T. XcDaniel, 84 N. C., 80.3 ; State v. Efler, 65 N. C., 585, cited and approved). 

This was an INDICTMENT nnder section 1113 of The C'ode, 
tried before Gmves, Judge, at the Fall Term, 1884, of CHOTVAK 

Superior C'oart. 
The inclictment charged the defendant with slandering one 

Florence Paxton, an innocent woman, by saying he had had sex- 
ual intercourse with her. 

On the trial, the said Flolence Paxton was examined as a wit- 
new for the State, and testified that "she had never had inter- 
course with the defendant Davis, or any other man, and that her 
life had been pure." 

The defendant Davis, was then introduced as a witness in his 
o~vn  behalf, and swore that he had on several occasions had 
criminal intercourse with the said Florence. 

A number of witnesses were introduced to prove the charac- 
ter of' said Florence, and stated it was very good. Ko  witness 
was introduced as to Davis's character. 
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The Solicitor commented on the fact, that the defendant had 
introduced himself as a witness, and had failed to introduce wit- 
nesses to sustaiii his character, and said the witness Florence 
comes into court with her character sustained-the defendant 
without a character. 

The defendant objected to these con~meuts; but the Court 
refused to stop the Solicitor, stating they were proper, after the 
defendant had made himself a witness, and there was a conflict 
between him and Florence. To which the defendant excepted. 

The court charged the jury that, by iunocent woman, the sta- 
tute meant "one who had never had actual illicit intercourse with 
a man. That mere lasciviousness, and the pern~issioll of liberties 
by men with her, although we might consider them improper, 
were not contemplated by the statute ;" and the court fkrther 
stated to the jury, "that the defendant was before them in a two- 
fold capacity, as witness and defendant, and that the comments of 
the .solicitor should be considered only as affecting his character 
as witness." The defendant excepted to the charge. 

There was a verdict of guilty-judgment against defendant, 
from which he appealed. 

Attorney-General and J. G. Jfartin, for the State. 
Messrs. Pruden & Bunch, for the defendant. 

ASHE, J. (after 5tating the facts). The statute under which 
the defendaut was indicted, reads : " I f  any person shall attempt, 
in a wanton a i d  nlalicious manner, to destroy the reputation of 
an innocent wornan, by words written or spoken, which anlount 
to a charge of incontinency, every person so offending shall be 
guilty of a misdemeanor, and fined or imprisoned in the discre- 
tion of the court." The Code, sec. 1113. 

I n  State v. ~?fcBaniel, 84 Xu'. C., 803, the construction given 
to the statute is, that the "offence defined consists, not in the 
slander of a woman by falsely charging her with incontinency, 
but in the attempt to destroy the yeputation of an innocent woman 
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by such means; and by 'innocent woman' is meant a pure 
woman-one whose character, to use the language of the statute, 
is 'unsullied7-that is, undefiled, not stained with moral turpi- 
tude-and what is meant by a pure woman, is a chaste woman, 
and Webster defines chaste to be 'pure from all unlawful com- 
merce of sexes.' " 

When, then, His  Honor in his charge defined an innocent 
woman to be "one who had never had actual intercourse with iz 
man," he has strictly followed the interpretation heretofore given 
to the statute by thib Court; and what His  Honor has stated in 
his charge as to lasciviousness, and the permission o j  libertie8, 
though uncalled for by the facts of this case, is not inconsistent 
with the construction which has been given to the statute. 

The construction of the statute, as given by this Court, and 
followed by His  Honor, is, in our opinion, very strict, and would 
seem to exclude from the protection of the law, every woman 
who had at  some time of her life, made a slip in her virtue; and 
every man, in the course of his life, must have had instances 
brought to his knowledge, of unfortunate females who hare at  
some period in their lives, been led from the path of virtue by 
the wiles of a seducer, who had afterwards reformed, and by a 
course of exemplary conduct established for thenlselves a charac- 
ter for chastity above all reproach. Shall it be said that these 
unfortunates are not to be allowed a "locus penite~~tie," and are 
to be subject forever to the vile tongue of the maligner and slan- 
derer? How this may be, we are not called upon to decide, nor 
do we express an opinion ; but, however i t  may be, the charge of 
His  Honor is as favorable to the defendant as he could expect or 
desire. I t  has certainly done him no harm, and he has no cause 
to complain. 

As to the other exception taken by the defendant, to His 
Honor's refusal to stop the solicitor's comments upon the testi- 
mony of the defendant a s  a witness, we are of opinion it cannot 
be sustained. 
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The prosecutrix and defendant were both examined as wit- 
nesses in the cause, and there was a direct conflict in their testi- 
mony. 

The  female witness's character was sustained by a number of 
witnesses, who testified it was very good. If very good, it must 
have been good for chastity and truth; but the defendant offered 
no evidence to sustain his character. This made a strong con- 
trast between the testimony of the witnesses, and we think it 
was a legitimate ground of comment. When the solicitor, after 
conirueutiug upon the testimony of the feniale witness, how it 
had beem sustained, said the defendant wias without character, 
i t  manifestly meant he had not supported his character by wit- 
nesses, and was said in reference to the contrast between the tes- 
timony of the two witnesses, as they stood before the jury. I t  
was said arguendo, and under the circumstances was entirely 
legitimate. 

The  defendant, as His  Honor said in his charge to the jury, 
stood in the double capacity of defendant and witness. I f  he 
had not put himself upon the witness stand, the comments of 
the solicitor would have been undoubtedly objectionable, but 
when he introduced himself as a witness, he occupied the same 
position with any other witness. H e  was under the same obli- 
gatioc; to tell the truth, entitled to the same privileges, received 
the same protection, and was equally liable to be impeached or 
discredited. State v. E$er, 85 N. C., 585. 

There is no error. Let this be certified to the Superior Court 
of Chowan county that the case may be proceeded with in con- 
formity to this opiniou and according to law. 

No error. Affirmed. 
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1. Where the prisoner was indicted for forging an order for the payment of money, 
with intent to  defraud the Randleman Manufacturing Company, but the 
indictment failed to allege that the Randleman Manufacturiup Company Rafi 

a corporation ; Held, immaterial. 

2. The corporate existence may he proved, although not alleged in the bill of 
indictment. 

3. Where the forged instrument is set out in the indictment i n  totidem verbis, i t  
shows its own nature, and corrects any error in miscalling it in the indictment. 

(State v. Ward,  2 Hawks, 443; Buncombe Turnpike Po. v. -Kccarson, 1 Dev. & 
Bat., 306 ; Elizabeth City Academy v. Lindsm~,  6 Ired. 476 ; Study v. R. R. Go., 
89 N .  C., 331, cited and approved). 

IKDICTMENT for forgery, tried at Fall  Tern], 1884, of RAS- 
DOLPH Snperior Court, befbre Philips, Jrdge. 

The facts appear fully in the opinion. 

Aftomey Gene~al, ibr the State. 
Sfr. J. T. Mor~heud, for the defendant. 

SMITH, C. J. The indictment upon which the defendant was 
put on trial and fouud guilty, charges, with proper avern~ents of 
time and place, that he did, of his own head and imagination, 
"wittingly and falsely make, forge a d  counterfeit, aud did theu 
and there willingly assent to the falsely making, forging aud 
counterfeiting, a certain order aud writing obligatory for the pay- 
ment of nioney and for the delivery of goods, which said forged 
writing is in the words and figurea as follows, that is tu say : 

Fifty cents. 
50 

payable in merchandise at  the store of the Randleman Manf7g 
Co. (meaning the Randleman Manufacturing Company). 

J. H. FERREE, 
Treasurer. 
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~v i th  inteut to defraud the ,aid Rsl~ldle~nau ~~lauuf'xturing Corn- 
pany, cxmtrary to the form, &c." 

At the trial evideuce Ilia* intruiluced to 4 i o ~  that the t1efhd:int 
was in possession of many checks or certificates in all wpect-  
s i n d a r  to that described and set out in the indicatment, one of 
which he passed for cdothiug purchawl of oue E'i-hblate, and 
that t h e  .iguature of J. IY. Fcwee to tlie latter, aucl to many of' 

the otherj, had been forged. 
The State theu propowl to pro\ e the corporate esi-tenche of' 

the R d l e r n a n  Jlanufacturing Conlpny, to n 1lic.h vl$xtion wa- 
made for the reasou that the indic,trnent ditl not -o rharpe; 
objection overruled. 

Thereupon tlie State protluccd the cwtificate of tllc plan autl 
purpose of the proposed incorporation, in coufi)ruiit! \\ ith thr 
proriiious of' the gene:+al act : ~ n t b o r i h g  the filrnlation of zuch 
companies, with the acknon ledgment made before the clerk of' 
the Superior Court of Randolph c o u u t ~ ,  and so cwtifitd by him 
on December 2 l i t ,  1869, under said act-Act,, 1868-'9, d:. 280. 
The State further proposed to show by the book-keeper of the 
conlpany, that it had out, about the time of the alleged forgery, 
a large n ~ m b e r  of checks or certificates, of the -ize, color and 
denorninatiou of that pased by the defendant. Thi.; nas  also 
oppozed, on the ground of the in-nfficieney of tllr proof of it- 
corporate organization and existence. Thc evidence nay admitted. 

The remaining tebtiuiony teuding to establish the charge, it i? 
not necessary to repeat in order to an examinntio:~ of the defend- 
ant's exceptions. 

The couubel for defendal~t asked for t h e  instructiont : 
1. That the State must satisfy the jury that the paper alleged 

to be forged was "an order for the payment of mouey aud the 
delivery of goodg," and there is no evidence to .ustain the charge. 

2. That the Raudlemau Manufacturing Conlpany is an incor- 
porated body, and this has not been proved. 
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Declining to give the instructions, the court proceeded to charge 
the jury, so much of which as is pertinent to any exception is as 
follo\vs : 

" The forging and counterfeiting must have been done to 
defraud the Randlenlan Manufacturing Company. The very 
essence of the offence is the intent to defraud. I t  is not neces- 
sary that any person should in fact be defrauded. * * * I f  
the jury find, from the evidence, beyond a reasonable doubt, that 
the defendant forged and counterfeited one or more checks of the 
denomiuation of 50 cents, as described in the indictment, or 
assented to the forgiug, making and counterfeiting of the same 
for the delivery of merchandise, with intent to defraud the Ran- 
dleman Manufacturing Company, then they will convict. * * 
* * The possession of such a check by the defendant, if forged, 

it not being drawn in his favor or to the order of any particular 
person, does not raise the presumption that he forged it. Before 
the jury can convict, they must he satisfied from the evidence 
that the defeudant forged it, or that, having it in possession, and 
with knowledge that it was forged, he passed it as genuine, with 
intent to defraud the Randleman Manufacturing Company, and 
the intent may he inferred from the facts and attending circum- 
stances." 

Besides the exceptions noted, the defendant, after verdict, 
moved in arrest of judgment, because of the absence of any 
averment in the indictment that the Raudleman Manufacturing 
Company was a corporation, or association, or had auy beiug 
whatever. 

The motion being overruled and judgment rendered on the 
verdict, the defendant appealed to this court. 

1. The forged in~trument makes the sum expressed upon its 
face, payable at store of the Randlernan L%nufacturi7~g Com- 
pany, and this implies an association, bearing that name, and 
engaged in business at a designated place-thei~. "store." 

I n  Stcrte v. Ward, 2 Hawks, 443, the forgery was charged to 
have been of a "bank note of oue hundred dollars, on the Bank 
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of the State of South Carolina," and this was held to be a sufficient 
averment of the existence of such a hank. The present description 
of the subject of the criminal act is quite as explicit in designa- 
ting the company as a manufacturiug association. 

2. The proof offered before the jury was sufficient to warrant 
their finding that the company was incorporated and doi~ig busi- 
pess under its corporate name. The articles of incorporation 
under the general law were produced, and, besides the other proofs, 
the book-keeper of the company testified to its issue in its business 
of large numbers of similar checkh or certificates. Buncombe 
Tumpike Co., v. $IcCar.son, 1 D. & B. 306; Elizabeth City 
Academy v. L i d s e y ,  6 Ired., 476; Stanly v. R. (e: B. R. R., 89 
S. C., 331 ; People v. Stevens, 23 Wend., 409. 

3. The defendant'q first iustruction asked, in regard to the 
misnomer of the forged instrument, in calling it "an order for 
the payment of money and the delivery of goods," was properly 
refused. 

The writing, in very words, beiug set out in the indictment, 
shows its own nature and corrects any error in giving it a name. 
There is no variance between the allegations and the proof%; the 
writing described is the writing proved. 

The other instructions asked proceed upon grounds which, as 
we have seen, are wholly untenable, and the intent is properly 
charged. 2 Whar. C5. Law, @I453 a, 1444 m. 

There is no error and this will be certified, that the Court may 
proceed to render judgment upon the verdiet. 

No Error. Affirnled. 
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STATE v. JOSEPH HOWARD. 

1. The declarations or confessions of a prisoner, either at the time T\ hen he is 
arrested or when he is charged with the  crime, are admissible either for  or 
against him when they are voluntarily made, and it  is onl!- uecessarj- that  the 
prisoner should bc cautioned that  he  is a t  liberty t o  refusc t o  ans\\-el.. a r d  tbat 
such refusal will not prejudice him, x h e n  the  confebsion is made upon an 
examination before a magistrate. 

2. Where i t  appeared that  t he  officer maliinq the  arrest was accompanied by two 
cither men, and tbat  they were all I a r ~ e ,  strong men, but  \%-ere not m n e d ,  and 
the prisoner was a small, w e a l i l ~  man, but  that  no threats or violence were 
used and no inducements held o u t ;  Held,  that  confessions cotlld not be 
axcluded on the ground that  the defendant was put  in fear bq- force aud num- 
bers. 

3. Where i t  was in widence that the  prisoner and the deceased had gone into a 
barn together, a witness who passed the  barn about a-half au hour afterwards 
can testify to  a conversat,ion he overheard between persons in the  barn, 
although he does not know the prisoner's voice, and can only identify the 
voice of the  deceased. 

4. It i s  nnnecessarg t o  aver, in au indictment, any matter which need not be 
proved. So where an indictment for niurder did not set out that  ' I  the  pris- 
ouer, not having the  fear of God before his eyes, but being moved and seduced 
by  t h e  devil," and also did not set out  that the  " deceased was in the peace of 
God and the State ;  " It u'irs held, uo ground to  arrest the  ju~.gment .  

5.  Where an indictmeut for murder sets out the iufliction of a mortal wound, and 
that  the  deceased " the r~  and there instantlj- died," it  is a sufficient averment 
that the  deceased died wit,hiu a year and a day from the  time of the  infliction 
of t h e  wound. 

(State v. A?fi~tthelcs, 66 N .  C . ,  106; State v. .fifer-son, 6 Ired.,  805; #?ate v. H ~ u s f o i z ,  Tij 
N. C., 256 ; State v. McDonald, 73 N .  C., 346, and State v. A?forgccn, h5 N .  C . ,  981, 
cited and approved). 

This was an INDICTMENT for murder, tried before Shephe-r-d, 
Judge, and a jury, at Fall  Term, 1884, of the Superior Court of 
CUMBERLAXD county. 

There was a verdict of guilty, and the prisoner appealed from 
the judgment pronounced. 

The facts are fully stated iu the opinion of the Court. 

Attorney General and T. H. Xutton, for the State. 
Nr.  R. S. Huske, for the defendant. 
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diaq J .  The pri-oner was indicted f i r  the marcler of one 
C. I,. Elac~lii~ian. The  evidence on the part of the State di-- 
clo+ed the follon ing fwts : 011 Wednesday, the 29th day of' 
October, 1884, the day of the honlicitle, the pri-onrr and defend- 
ant had been together, during the morning, on the prcmi?e~ of 
the deceased, where a fire had Sroken out, ant1 the pri-oner a-4-ted 
the dccca,ed in controlling it. That  the rlccea+d \ \as  indebted to 
the priwiier in the snm of fifteru cloll?r-, and, afier leaving the 
fire and returning to the hou-e of the priconer, \\-hich nn- ahout 
two and a half mile3 di-tnnce, the tlecea-ecl pait1 fifteen clvllarf to 
the n i fe  of the priioner, and it wah then agrcetl that the intcrebt 
4io1lltl he forgiveil, in con-iclcration of the decea,etl giving the 
priwner a.; nlucli wine a- he cwul(l drink. That  the deceit-ed 
made n i!ie f i r  .ale. That  the!. neiit to the 1ior~-e of the tlecea.ed 
about t \ ~ o  hour.; I~cfore dark. That  the priwner remained there 
until after -upper. That  afier -upper the pri-oner told the de- 
c*ea+ed that he \T anted wme wine, a d  they went to the barn to get 
T\ ine, the barn being aI)uut one 111mdrecl fee[ from the h i e ,  and 
about twenty-, ,~~e feet from the pul~lic. road, :ind the lot aruun(1 
the barn waq ii~clu,e:l on the 4ile of the  road by :I pla~ll i  fence, 
leaving a space betneen the rcxid arid the barn. 

Almut du-k, one L. S. Sez-om +topped a t  tlic f'eucc near the 
barn and drank wine wit11 tlii~m. That clecea-etl told Se-aom 
that  he had -ettled the fifteen dollar laud note, autl that he wa- 
going to give the priwner a- much wine a, he could drink for the 
interest. That  Sez-on1 \vent home, leaving pri-ouer and deceased 
a t  the burn-door, engaged ill a f r i c d l y  cmver-atiou. That  the 
11 ife of the decea~ed nent  out ant1 +at with tllem a hhort time, and 
then retrrrneil to  the house. That  ill half an hoiir or inore, hav- 
ing attended to all her dome& afiiirt, .he again nent  to the 
barn and found her huibaud, lying near the barn-door on the 
ground, dead, mith hi& throat c80t, and the prironer gone. That  
there was mnch blood on the clothing of' thc deceased and on the 
grouud. 

T h e  wife of tleceaied testified, wllen she last iaw the d e c e a d  
and prisoner together they were in  friendly conver-ation. 
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It was also in evidence, that on the running board-fence at  the 
corner near the barn, there was a spot of blood, like a thumb or 
finger print, on the onder invide part of the top board, which was 
about five and a half inches wide; and that on one of the lower 
boards, under this spot of blood, there was the sign of a foot, as 
of some one getting over the fence. That from the barn-door to 
the spot of blood, mas in the direction of prisoner's house; and 
the place where the spot of blood was, could not be been fyom 
the gate of the inclosure or the house. I t  was a dark and cloudy 
night and rained early in the night. That a crowd gathered 
from all directions, and there was much passing to and fro, and 
a number of persons were engaged in turning over and straight- 
ening ont the body covered with bloody clothes. That there was 
no evidence of a struggle, nor any dir;arrangement of the clothing. 

The prisoner did not reach home until about 2 o'clock the 
next morning, and the front of his clothes were wet as if they 
had been washed. On the inside of one of his pants pockets 
there was a little blood on the lint and the fibre of the cloth. 

I t  was in evidence that the prisoner was a small aud sickly 
man. 

The State introduced as a witness, one Faircloth, a constable, 
who testified he got the pants, coat and drawers of the prisoner, 
which were exhibited in evideuce, from the prisoner's wife, 
between the jail and market house, after the prisoner had been 
put in jail. They were the same pants and coat the prisoner 
wore on the day of the homicide.. That on the Wednesday 
night of the homicide witness got a warrant for the prisoner and 
went to his house next morning about five o'clock, and found 
him in bed, with nothing on but his shirt. 

Witness stated, "when I arrested him I told him I had a war- 
rant against him for a high 'depredation' of the law; that he 
was charged with killing Cullen Blackman. H e  anwered, 
'Amanda, (prisoner's wife) told me one McCaskill said so. I 
did not do it. I know nothing about it. When I left him he 
was all right. I submit; if I had wanted to (pointing to his 
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gun overhead), I could have got another one.'" The witness 
further said, "this was all that was said by either of us before 
he made the declaration, 'I had no gun, made no threats, nor 
held out any inducements, nor did any one do so." 

The witness was accompauied by tn  o others, and they were all 
large men : no one of them was a justice of the peace, and none 
of them had guns, and there was no violence offered. The 
declaration was made while the witne-s was getting his spectacles 
to read the warrant. He did not caution the p r i ~ n e r  then, bat 
did afterwards. 

The prisoner objected to the declaration, on the ground that he 
was not cautioned, and was put in fear by the exce5dve force 
and numbers. There wai evide~lce that on the same night other 
parties went to the prisoner's house, found 110 gun, and the pris- 
oner n as absent. 

The State theu iutroduced one Norris Hall, who testified, "I 
saw the "bulk" of two men at Blackman's barn door, awhile after 
dark on the uight of the homicide. 1 did ilot recognize either 
of them at sight. I was goiug along the road, on m y  way to 
Seshoin's, when I heard a voice I thought was Blackman's, say, 
'I don't want to cheat you out of a cent.' My best impression 
is, that it was deceased'.; voice. I had seen him beveral times 
before. I was a straugvr in the community, and I heard a 
strauge voice say, 'God damn you, you can't cheat me out of a 
shilling." From the tone of the voice, I did not think there 
would he a fight, and as I passed on, the same strange voice said, 
'damn you, shut your door,' nhich was repeated. This was the 
same voice that used the expressiou about the shilling. I t  waq 
some tirue after dark, and the voice came from the barn door. 

The prisoner objected to the adniission of anything said by the 
perwn with the strange voice, which the witness said he did not 
recognize, on the ground that the p r i ~ n e r  was not connected with 
i t ;  and the admission of the evidence, upon objection, \\as made 
the ground of an exception by the defendant. 
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The  jury retorued a vcw1ic.t of guilty. There -\\a> a motion 
for :I uem trial, n hivh \\.:lr overruled, a d  thereupon the defend- 

I. F o r  that the i ~ ~ t l i c ~ t n ~ e n t  doc- not contain :In averinrat that 
the pri.011~1. " 11ot havilip the frar of' God before hi, eye*, but 
h i n g  luovcd ant1 -etlncetl by the in-tigation of thr  d e ~ i l , "  &c. 

2. F o r  that it i- not alleged in the intlictnient that the tlecwwd 
('. L. Kl:ickninn \\.a- i i ~  the peace of (;or1 a i d  the State. 

2. F o r  it doc, not ;!ppear from t 1 1 ~  intlictn~ent thnt the deccawd 
C'. I,. I-Sl:rc~Iin~ali (lied nithi11 a ycar and a day from the time of 
tlrf, i~~ t l i c t io l~  of the -:lit1 mortal \r onlid. 

4. F o r  thnt the bill of' indictment nllon the n hole i- inwffi--  
cient. 

i ~ i l ~ i ~ i - ~ ; o n  of the dccl:rr:~tion of' tlic pri.oner at hi- I;m+e, \\hen 
;~~*re-tcd by thr  con-tnhlp, :i1i(1 the gronlid of the exc~pt ion  i,, 
that the pri-onw nil. ?~ i ) t  vantiolicd 1,: tlrc con-table. ant1 \w- D I I ~  

in fear b~ ewe-.ive f;rce aii(1 nr~mhor-. 

either h r  or :ig:riwt him, when the! \ oluntarily ni:ule. 
Tn thi- (a-e. what hc -aid to thc  conitahle na- wid without 

any undue inflr1c.11cc nh::trwr. There ~r ere 110 threat..., no pro- 
mi+es, 110 q l 1 e 4 o n ~  a*kcd, nor an? ilduceinwtz of any liind held 
out to him to ('all forth the dec~laration. It was free and rolnn- 
tar!.. But the defendant7+ coun.el . n y  he vaq not cautioned. 
But that i* only nece-hary upon the esaniirtation of the priioner 
before :I magihtmte, and i- made bo 1,. the act of 186P-'9, ch. 178, 
The Code, wc. 1116, n hich provide<, that  ' ,at  the coinmencwneat 
of the examination, the prisoner .hall be infhrmed by the  niagis- 
trate that he iq at liberty to refuse to answer any que~ t ioa  that  
may he p t  to him, t u ~ d  that hi,. refusal to a n w e r  .hall not he 



n ~ e d  to his prcjadice in :In! stage of the proceeding-." ~rtatr v. 

Jlnfthews, 66 N. C., 106. 
TTheii ~ n a d e  freely and volnutar i l~  tu all! other perwn, or on 

any other occsa4on, it i. a d m i 4 b l e  again-t liinl, a i d  even 11 hen 
made by one ill cu-tody, it I)ei:lp hi, o\r n un\)ia\-ed act, it n1:1y 

be proved. 8tde r. .Jf.f('tr.aon, 6 Ired., 303. 
The &fendant's coun-el iliqi-tecl, that it' thi- ground of the 

escrption failed, it ~ o u l d  hold good upon the ground that the 
defendant n a. put in  fi~nr by force and nwnber.. Rut it i i  ~ u ~ t e n -  
able ul)on that ground. 1 1 1  State v. JIowfon, 76 S. C., 256, it 
wa+ held, that " nhen the defendant, :I negro. nas arrested by the 
sheriff' and three other nhi tc  men, and other men afterwarcls 
joined the party, and while on their way to the n1agiztrate'-, the 
defendant in ad^ certain confe4oni,  no threat- or promises or 
violence b e i q  used, such col~fe+ions are admi-zible; " and to the 
-ame effect is Rntc  v. IllsDo,zald, 73 K. C., 2-16. 

Xeither can the otlier exception taken to the adnli.*ion of the 
evicleuce in regard to the -trange voice he <u+tained. 

In inquiring n-ho-e voice it n a?, :dl the c~ircum+ince- point to 
the priwner. He a d  the dewa,cd \lent to the harn together 
obont dark,  to get the nine nliich the p r iwle r  way to drink, ill 
iatisfaction of the in tere~t  on hi. fifteen c1oll:lr debt. T h o  but 
the priwuer could hare committed the act ? They n ere alone 
together at the bnrn, I\ hen the ~ i f e  of the decea-ed left them for 
the <I~or t  interval of h:~lf an hour, a d  it \\a,. in  thi- i n t ~ r r a l  
that a uitne-s pa-ecl by and drank with then1 at the barn. 
There wa- no one then prewnt there hut  the priioner ant1 
deceased, and when the n i t n e z ~  who te-tified to the -trange voice 
pasietl by, he saw the "bulk " of' t v o  men at the barn door. Can 
there be any doubt but these werp the prisoner and deceaied? 

There was no evidence that any one else was there but those 
two, and the circumstances point unerringly to the fact that the 
~ t r a n g e  voice that of' the priqoner. 

The  jury might have been well warranted in drawing the con- 
clusion from the evidence, that after the priwner had drunk freely 
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of the wine, he became intoxicated, and after he had exhausted 
the quantity of wine the deceased thought he ought to have in 
qatisfaction of his interest, he refu*ed to let the prisoner have 
another drink, and, upon the prisoner iusiztiug lie mas entitled to 
more wine, a dispute arose between theni about the settlement. 
Hence the remark of the deceased, '-1 would not cheat you out 
of a cent"; and the reply of the prisoner, '(Damn you, you 
can't cheat me out of a shilling." That meant, probably, the 
balance claimed by the prisoner, and upon the deceased insisting 
on his refusal, the answer, "Yon shut the bnm door"; and 
then, being in a raye, excited by his disappointment, \+ith his 
brain unbalanced by his frequent potations, he drew his knife 
and cut the throat of the cleceased. 

The evidence objected to, we think, was clearly admissible. 
And as to the grounds of arresting the judg~nent, we would not 

consider theni, hut for the respect the Court entertains for the 
counsel who has presented them for our determination. The 
indictment is well drawn, and in the usual form, except it omits 
the statement) that the "prisoner, not having the fear of God 
before his eye<, but being moved and seduced by the instiga- 
tions of the devil," and the further on1i4on of an averment 
that the "deceased was in the peace of God and the State.'' 
I t  way urged here that these were fatal defects. But these aver- 
ments are never required to be proved, and what is not necessary 
to be proved in an indictment, need not be stated-The Code, 
$1 189, which declares that " K O  judgment upon any indictn~ent 
for felony or midemeanor, wl~ether after verdict or by confes- 
sion, or otherwise, shall be stayed or reversed for the want of any 
matter unnecessary to he proved." 

The defendant's counsel has also insisted that the judgment 
should he arrested, because it is not made to appear that the 
deceased died within a year and a day from the time of the 
infliction of the mortal wound, and cited in support of his posi- 
tion Safe v. Morgan, 85 N. C., 581. But the counsel has mis- 
apprehended the decision in that case. The point there was that 
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the indictment failed to charge a movtnl wound, but in this 
indictnlent the infliction of' a mortal wouncl is averred, and that 
the deceased then and there instautly died. The motion in arrest 
was without grounds, and was properly overruled. 

There is no error. Let this opinion be certified to the Supe- 
rior Court of C:nmberland, to the end that the case may be pro- 
ceeded with according to law. 

No error. Affirmed. 

STAlE v. JAMES GREEK. 

1. I t  is never never necessary to  show a motive for  the  commission of a crime in 
order for a conviction. But when the prosecution relies upon cilcumstantial 
evideuce, it  is always competent t o  introduce evidence tending to  prove a 
motive. 

2. So, in an indictment for burninq a mill, after evidence has been introduced 
tending t o  convict the  prisoner, the prosecution may offer evidence tending 
to  show that  the prisoner v a s  t o  be paid for commit,ting the crime, aud his 
declarations shortly before the  lire, that he  had no  money, but  expected t o  
have some soou, and the  fact  that  shortly after the  fire he did have money, are 
competent. 

3. The indictment in this ease, set out  in full in the opinion, sufficiently charges 
the  crime of burninp a gin-house, created by section 98.5, sub-division 2 of The 
Code. 

(State v. Thorn, St  N. C.,  555 ; State v. Watts, 82 N. C.. 6.56, and Slate v. I'pchurch. 
9 Ired., 454, cited aud approred). 

~ D I I ? T M E P T T  for burning a gin-house, tried before Shepherd, 
J d q e ,  and a jury, at  Fall  Term, 1881, of CUMBERLAPTD Supe- 
rior Court. 

There was a verdict of guilt-, and the defendant appealed 
from the judgment thereon. 

The fact5 are fully set out in the opinion. 

Attorney Genernl and T. H. Sutton, for the State. 
Messrs. 2. B. iVewton aud W A. Guthrie, for the defendant. 
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,ISHE, J. The defendant was charged TI it11 b~inl ing a gin- 
house, the property of C. A. Martin and allother. 

'The indictment is a, follows, to-wit: "The juror* for the 
State upon their oath present, that Jatilei Grccu and Hardy Wil- 
liamb, late of rhe county of Cuniberl:uld, oil the 10th day of 
Octoher, A. D. 1883, with force and :Irms, at :md in said count! , 
unlawfully, n i l f ~ ~ l l y ,  m;diciotlsl- and f'eloiliou-ly, did .tit fire to, 
and burn, a certain gin-houe then and tlicw i n  the po--e+ion 
and the property of Cj-ru9 A. Martin and Jan~eb. F. Martin, 
with in twt  to destroy the sanw, a d  with intellt to injure and 
defraud the .aid C y r u ~  A. Martin and ,James F. Jlart in,  coiltrary 
to the f i~ rm of the statute," &c. 

The gin-11ou.e in que.tiou nab burned on u \\'cdne.;tl::y night, 
a h o ~ ~ t  the rnirldl(~ of Octoher, 1883, and n a. tile I\ orli of' all iwen- 
diary, and lieroscne oil and spirits of turpentine were u w l  by hini. 

Tlie defe~ltlant was charged n i t h  the offeacle, arre\ted, indicted 
a i d  tried. The evidence again*t hirn was entlrcly circuln-tantial. 
It wa+ in evidenw anlong otht r things that J. n. \lTnrrel and 
Loniz TI'arrel ouned a qteam gin about one-li:~lf'of :I 1mi1c fi-on: 
the .cene of the fire, a t d  they mere not on f'rien:lly rermz \I ith the 
JIart ini ,  wlio o~i i ied  the gin that n a s  burlled. They krth gin- 
ned cotton f i r  toll, That dubtin J l c A r t l ~ i ~ r  and the defendant 
mere in thc emploj-melit of the TITarrel- ill operating thcir gin, 
and the defendant had +o been for qome year*. That, at the time 
of the tire, thi. rlefendant, wit11 his xife, occupied the .CIINP house1 
with -\lcArthur and Bosana, liih wife, which W ; I ~  about a half 
or three-quarter. of a mile f r o ~ n  tlw .cene of' the iirr, i~tld a l ~ ) u t  
the >ame distance from TVarrel', gin. I,oui> TTarrel lived about 
a iiiile a ~ i d  a half from Rlart ids gin, and fi-Otll J. D. TI'arrrl. 

That, on the JI-Pdn~sday evening of the fire, RIcdrthur and 
the deferldmt, about iun--down, accompanied by one Brook*, were 
retunling home from their work at  TVarrel's gin, the defendant 
carrying a jug of turpentine, and lie Iraq heard to mhiiper to 
McArthur solliething about the jug, n hen I\ScArthnr aqked hini 
what he mas going to do n i th  it, and defendant replied, " never 
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mind, you will hear of the d-est racket yon ever heard of to- 
night." H e  wid he got the turpentine fro111 J. D. Warrel's tur- 
pentine still. That, when they reacllcti home, the defendant sat 
on the frout step., ~eemecl frightened, ciecli;~ed to eat wpper, 
went off, and, at'ter 3taying half an hour, returlied and rerunled 
his beat 011 the i t e p ;  and on I~ring aslied by Mcdrthur's wife, 
what wa- the matter with him, hr <aid, " ncver mintl, yo11 TT i l l  
k n o ~  to-night bj  the sky being illunliiltlted." 

T_'pon the di-cowry of the fire in the night, MrArthur first 
went to the fire, a i d  mas won follo~ieil by the defendant. 0 1 1  

their return from the fire there m-as some coniersation about a 
celtain track near the fire which defendant said, wa. one of the 
Warrels. Before reaching the houfe they met their wives and 
31cArthur and his wifb discovered the smell of' turpentine. 

The next day, as I lcSrthur  and defendant m r e  on the na? to 
their work, def'enclallt said, "I know who burnt the gin; P have 
got no money now, bwt in a few days I will give j o u  some to 
keep your d- l ~ ~ o u t h  shut." Similar remarks vere made by 
defent3ant to J lcdr thur  at the fire. This evidence \va> received 
without objectiou. 

The State then oti'ered to prove by Roxana ,Il(~Arthur, that on 
the molliiug afier the fire, she heard the defendant ask his wife 
to lend him some money, and upon her ref~wal, he haid, "never 
m i d ,  I have no money now, but I will be d- if I don't 
have dome socn, and if Arthnr (nicaning RIcdrthur, who was 
prerent) would keep his d- mouth shut, he would let him 
have ~ome." 

This testimouy was objected to by the defendailt, but admitted 
by the court, and the defendant excepted. The State proposed to 
prove that after the defendaut was arrested and was on his way 
to jail, no violence having been used, uor threats made, nor 
il~ducementr held out to hin~,  upon his being informed of the 
charge agaiust him, he said, "I don't care what you do, Jem and 
Lern Warrel have got a plenty of money, and I don't care what 
the 11-1 you do, money will keep me right." This eviclcnce 
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was admitted by the Court after objection by the defendant, and 
he excepted. 

There was then a good deal of other evidence offered by the 
State, tending to establish the guilt of the defendaut, and among 
other the testimony of one Goddin, who testified that the defeu- 
dant owed him some money, aud about a week after the fire the 
defeudant met him in the road and pulled out of his pocket a 
haudfr~l of silver, which looked like as much as five dollars, and 
paid him. The defendaut objected to this testimony, and upon 
its admission by the Court, excepted. 

Another witness was introduced by the State, who testified 
that about a week after the fire defendaut gave him a five-dollar 
bill to have changed. The admission of this testimony was also 
made a ground of exception by the defeudant. 

The jury having found the defendant guilty, he moved in 
arrest of judgment, on the ground that there is but one count in 
the indictment, and that two distinct statutory offence. are 
blended in one count. The motion was overruled by the Court, 
and judgment was prouounced against the defendant, from 
which he appealed. 

811  the evidence to which the defendant has taken exceptiou 
bears upon the bame point, and was offered by the State, for the 
purpose of showing a motive on the part of defendant to coru- 
mit the crime with which he was charged. I t  is never inclispen- 
sable to a conviction that a motive for the commiwion of the 
crime should appear. But when the State, as in thi:, cabe, has to 
rely upon c*ircumstantial evidence to establish the guilt of the 
defendant, it ir not only competent, but often very important, ill 
strengthening the evidence for the prosecution, to show a motive 
for committing the crime. That was the purpose of the State in 
offering the evidence excepted to. I t  was the theory of the State 
that the motive of the defendant wa, the hope of reward, and 
that he had been promised renluneration in money by some one, 
for setting fire to the gin. The evidence offered upon that point 
was certainly pertineut to that inquiry. I t  tends to show by the 



FEBRUARY TERM, 1885. 783 

defendant's own declaratious that he had no money before the 
burning, but that he expected to have money shortly after the 
burning ; and that he did have mouey very soon thereafter, some 
of which he would give to McArthur if he would keep his 
mouth shut. 

I t  was evidence rightfully admitted and properly submitted to 
the jury to be considered by them in ascertaining the motive 
which prompted the defeudaut to commit the crime. For  "where 
it is shown that a crime has been committed, and the circum- 
stances point to the accnsed as the perpetrator, facts tending to 
show a motive, although remote, are admissible in evidence. 
The jury, however, cannot be too cautious with respect to the 
importance they attach to this species of evidence." Roscoe 
Crim. Ec., 88, note 1, and cases there cited. Our conclasion ih  
that none of the defeudaut's exceptiolls can be sustained. 

The defendant's ground for his motion in arrest of judgment 
is quite as untenable as his exceptions. His  counsel are alto- 
gether mistaken in supposing that two offences, the one created 
by sub-div. 2, and the other by sub-div. 6 of sectioii 985 of The 
Code, are blended into one. The iudictment is for a violation of 
the provisions of sub-div. 2 of that  section, and even if it mas the 
intention of the draftaman to draw the hi11 under sub-div. 6, it 
can be suitainecl under sub-div. 2. 

I t  certainly cannot under sub-div. 6, for a gin is not one of 
the huildings it is made unlawful to burn by that sub-section. 

Sub-clir. 2 is the act of' April loth,  1869, and makes the wil- 
ful burning of any gin-house, &c., an indictable offeuce; and 
sub-div. 6 is the act of March 22, 1873, which makes it indicta- 
ble to buru certain enumerated hou-es, but a gin-house is not one 
of them. 

The case of State v. Thom, 81 S. @. 555, is decisive of this 
case. That was an indictment for ilnlawfuIIy, maliciously and 
feloniously burning a gin-house. The Court was asked to charge 
the jury that the defendant could not be convicted under the act 
of 1869, because the burniug was not charged to have been wid- 
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$dly doue. The Court held that the nord  maliciouJy \vat more 
comprehensive and inclndeil wilfi~lly, and that although the 
ii~dictment could not be ~ . t a i n e d  under the act of 1873, because 
ill that act gin-1:ouses are not eii~bracc~l, it could be under that of 
1869. For, s ly  the Court, "while the indictment lnalie* the 
allegation not required the act, it em bodies every charge essen- 
tial to the conititntio!~ of thr crime, an(l the ~inncce-a~-y aver- 
iuents may be treated a- harmlest iurplusge .  They do not 

vitiate a verdict n hich finds them all to I)e true, uor afford ground 
for arrest of judgment ;" and to the same effect is the decision in 
Sfute v. Wdts, 82  N. C., 636, where it is held, npon the author- 
ity of State \-. &church, 9 Ired., 434, that " where a perwn i- 
indicted for an offence, as for a felony, when in fact it is no fel- 
ony, but only a misdemeanor, he may be convicted of the latter 
oFeuce. The w e  of the nord felony in the indictment does not 
raise the grade of the offence, and make that j 2 o r ~ y  wl~ich ia no 
felony." 

There is no error. Let  thii  he certified to the Superior Court 
of Cumberland county, that the case may toe proceeded a i t h  
accordinc; to law. 

S o  error. d f h n e t l .  

STATE v .  ELIAS BUTTS. 

Cruelty to L4nimals-Indictme~zt-E~ide~~ce. 

1. \There, in anindictment, a word, not used iu the statute, is substituted for one 
so used, the indictment will ,be sustained, if the substituted word is of equi- 
valent or more extensive signification. Evidence that defendant shot a cow to 
prevent her from injuring his crops, and that she entered hls field at  a part of 
a dividing fence, which the owner of the cow ought to keep in repair, prop- 
erly rejected. 

2. Under the statute-The Code, sec. 2482-it is a misdemeanor to wound or injure 
stock even when trespassing on defendant's crops. 

(Wate v. Stanton, 1 Ired., 424, cited and approved). 
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This was an INDICTXEST, tried before Phil& Judge, iit 
Fall Term, 1884, of GREEXE Superior Conrt. 

The indictment charged that the defendant Elias Butts, wil- 
fiilly and uulawfi~lly, did cruelly beat and shoot, aud necdledy 
mutilate, torment and torture, a certain izseftil animal, to-wit : oue 
cow, the property of Joseph Dixon, contrary to the form of the 
statute, &c. I t  was in proof on the trial, that the cow was shot 
three times, in an inclosure of the defendant not surrounded by a 
lawful fence, in the county of Greene, and it wab admitted that 
Greeue couuty was a no-fence section, and was made so by an 
act o f the  Legislature passed on the 7th day of February, 1883. 

The defendant proposed to show that he shot the cow to pre- 
vent her from destroying his crops. This was objected to l y  the 
solicitor. The objection was sustained and the defendant excepted. 
The defendant then proposed toshow that the place ivhere the 
cow canie into his field when she was shot, was a part of'a cross 
fence between the defendant and Joseph Dixon, the owner of the 
cow, and that part of the cross fence it was the duty of the 
said Dixoa to keep up. 

This evidence was objected to by the solicitor. The objection 
was sustained by the court, and the defendant excepted. 

The defendant introduced himself as a witness aud te~tified 
that he complained to Dixon, the owner of the cow, about his 
cow's injuring his crops, and Dixou told him that if he woulcl 
put yokes 011 his cows, that they c*onld not trouble him auy 
more. That he did put good zc~bstantial yokes on the cows, that 
the yokes were ta,keu off, and the cows troubled him again, and 
he showed by another witness that these yokes were sawed off 
and that he had seen them lying in the yard of Dixon. 

The defendant contended that the statute against injuring stock 
in an inclosure not surrounded by a lawful fence having been 
repealed by the 18th section of the act of 1883, placing Greene 
county in a "no-fence" sectiou, that he had the right to shoot 
the cow to prevent her from destroying his crops; and the law 
against cruelty to animals under which the indictment was drawn, 

50 



786 I N  THE SUPREME COURT. 

and under which the defendant na. tried, wai  not intended to 
apply to cases where persons injured stock to prevent their injur- 
ing crops, but mas intended only to apply to want011 and ~~selesq 
cruelty to animals. 

The Judge charged the jury that if they mere satisfied that the 
defendant shot and wounded a cow, the property of Joaepll 
Dixon, at  the time and place mentioned by the nitnesse+, the 
defendant was guilty, bat if they were not fi~lly A - t i e d  of theie 
facts they would find not guilty. 

To this charge the clefeuda~tt excepted. 
The jury found the defendant guilty, and there na-  judgment 

from which the defecdaut appealed. 

Attorney-General, for the State. 
Mr. W '. ~.Wonr.oe, for the defendant. 

ASHE, J. (after stating the facts). The section of The Code 
under which the indictnlemt was drawn is as follovs: 

" I f  any person shall wilfi~lly overdrive, overload, wou~id, 
injure, torture, torment, deprive of necesary swtenance, or cruelly 
beat, or needlesly mutilate, or kill, or cause or procure to be 
overridden, overloaded, wounded, injured, tortured, tormented, 
or deprived of necepsary wstenance, or to be cn~el ly  beaten, 
needlessly mutilated, or killed, as aforesaid, any usef~d beait, 
fowl or animal, every such offender shall, for every such offence, 
be guilty of a misdemeanor." The Code, $2482. 

At  the first blush we were doubtful whether the indictnlent in 
this case could be sustained, because it does not follow the m r d c  
of the statute-but, upou consideration, me are of the opiniol~ 
it is sufficient. The indictnlent charges the defendant with shoot- 
ing the cow. Shooting is not mentioned in the -Mute, hut the 
wounding of animals is forbidden, and the shooting necersarily 
includes wounding. I n  the &ate v. Lonon, 22 Rliss., 449, it is 
raid: " I n  criminal cases the definition of uound is a11 iujury to 
the perwn by which the $kin is broken." 
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STATE U. BUTTS. 

W e  cannot well imagine a case of injury by shooting where 
the skin is not broken, and Archbold, in his work on Criminal 
Pleadings, lays down the doctrii~e to be: " T h e n  a word not in 
the statute is substituted in the indictment for one that is, and 
the word thus substituted is equivalent to the word ubed in the 
statute, or is of uore  extensive significatiou than it, the indict- 
ment mill be sufficient." See alsostclfe v. Stanton, 1 Ired., 423. 

The defendant contended in the court below and in this Court, 
that the statute against injuring stock in an inclosure not sur- 
rounded by a lawful fence having beeu repealed by the 18th 
section of act of 1883, placing Greene county in a "no-fence" 
section, that he had a right to shoot the cow to preveut her from 
destroying his crops, and the law against cruelty to animals, 
under which the indictment was drawn, and under which the 
defendant was tried, was not intended to apply to cases where 
persons injured stock to preveut their injuring crops, and was 
intended to apply only to wanton and useless cruelty to aaimalb. 

The defendant's counsel is mistaken in his construction of tlie 
statute. A s  most of the in.juries to animals occur in cases j u t  like 
this, where they are shot, wounded or injured by persons upon 
whose crops the>- are found trespassing, it is fair to presume that 
this was one of the mischiefs intended to be prevented hy the 
Legislature. I t  never was the law that a man might shoot and 
kill his neighbor's horses and corn-; for a trespass upon his 
crops. The temptation to do so was gnarded against by the law 
which required every man to keep up, around his cultivated 
grounds, a fence five feet high, which xvas supposed by tlie Leg- 
islature to be sufficient to keep out marauding stock; and ahen  
the Legislature, as in Greene county, aboliahecl the requirement of 
a lawful fence, or, in other ~vords, established the "no-fence law," 
it made provisions for guarding against the trespasses of stock, as iu 
the Act of 1883, chap. 70, i t  declared that it shall not be lawful 
for any live stock to run at large in the counties uf Lenoir and 
Greene. The second section of the act made it a nlisdemeanor for 

I any one within the boundaries defined in the act, wilfully to per- 
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mit his stock to run a t  large-and then by the fifth section of the 
act, it is made lawful for any person to take up any live stock 
ru~ining at large in the territory embraced in this act, and to 
impound the same in the township where the stock is taken up, 
and then the act proceeds to prescribe the proceedings to be had 
after the stock is impounded. 

These are the remedies prescribed by the Legiblature fhr pre- 
ventiag stock from trespadsing upon and destroying crops. 

The owner of stock may be indicted every time he wilfully 
permits his stock to run at large, and when they are found run- 
ning at large they may be impounded, whether wilfully or neg- 
ligently permitted. 

A t  common law no man had the right to be his on-n awnger 
by shooting any cattle that he might find destroying his crops or 
treading down his grass. I f  one found the beasts of a stranger 
wandering in his grouuds damage feasant, that is, doing him 
hurt or damage by treading down his grass or the like, the law 
provided that he might distrain them till satisfactio~l was made 
for the injury he had sustained ; in other words, that he might 
impound them, as is provided in the act of 1883. The Code, 
$2482. 

There is no error. Let this be certified to the Superior Court 
of Greene county, to the end that the case may be proceeded with 
according to law. 

No error. 

STATE v. FRANCIS M. DEATON AND HENRY 

Indictment-Drunkenness. 

Affirmed. 

T. DEATON. 

The warrant in this case charged the two defendkts with violation of toyn ordi- 
nance by being drunk in a public place in the town; Held, that the warrant was 
fatally defectivefor joining two defendants charged with an offence which could 
not be jointly committed. 
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This was a CRIMINAL ACTION, tried before Xhepherd, Jtcdge, 
a t  Fal l  Term, 1884, of RICHJIOED Superior Court. 

The action was commenced by marraut in a mayor's court 
against the defendants, F. 11. Deaton and H. T. Deaton, for a 
violation of an ordinance of the towu of Laurinburg, and car- 
ried by appeal to the Superior Court. 

The warrant is in the following words, to-wit: "Wl~ereas, 
W. B. Hatton hath complained on oath betbre the under-iped, 
mayor of the town of Laurinburg in said county, that F. 31. 
Deaton and Henry Deaton, in the said town, on the 1st day of 
September, 1883, unlawfully were druuk in a public place within 
the corporate limits of said town, and used profane and indecent 
language and otherwise disturbed the peace of said tow11 in and 
at  haid place, against the peace and dignity of the State, and con- 
trary to the town ordinance in such case made and provided; 
which said ordinance reads as follows: " B n p  person who shall 
be fbund drunk or using profaue and indecent language, or act- 
ing in a disorderly manner, or exposing their person, or in any 
way disturbing the peace and quiet of the town, shall be fined 
not less than two dollars nor more than twenty-five dollars. 
You are therefore coniinaided forthn ith to arreqt the -aid Francis 
Deaton and Henry Deaton and have them before me according 
to law." 

On the trial in the Superior Court, the defendants were found 
guilty by the jury. Thereupon, they moved in arrest of judg- 
ment, which was overruled by the court, a d  judgment rendered 
against them, from which they appeal to this court. 

Atto~ney General, for the State. 
Mr. .I TK Hinsdnle, for the defendants. 

 HE, J. (after stating the facts). There was error in  the 
refusal of the judge in the court below to arrest the judgn~ent. 
T h e  offences charged in the warrant are of such a character that 
they cannot be jointly committed. Drinking is a personal vice 
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which attaches to the individual. I t  is a physical as well as 
moral infirmity, brought on by one's voluutary act, and no two 
persons can participate in the same identical physical condition. 
The same in regard to using improper language. The words 
spoken by two persons though they may be literally similar, yet 
they are the words of each, distinct from the words of the other. 

Thus it has been held that two persons cannot be jointly indicted 
for perjury, or for seditious, obscene and blasphemous words, 
because such offences are in their nature distinct-- Wharton's Oim- 
innl Law, 430-ant1 it iy laid down in 2 Hawk., ch. 25-89, that 
('even when several cwnmit a joint act, which act, however, is 
not of itself illegal, but becomes so merely by reason of some 
circumstance applicable to each individual severdlp and not 
jointly, they must be indicted separately." 

Some of the authorities, we are aware, maintain that offenders 
may be included in the same indictment, when they are charged 
with offences distinct in their character, b~r t  mast be charged 
"separaliter." That, however, eve11 if law, was not clone in this 
case, and we are of opinion the warrant was fatally defective for 
joining offences that were distinct and could not be jointly com- 
mitted. 

The jucignient of the Superior Court must, therefore, be over- 
ruled. Let this be certified. 

Error. Reversed. 

BTATE v. JORDAN LEMON 

Larceny - Trial - Introduction of E'zjidence - Declaration of 
Agent. 

1. The regular mode of trial of indictments is for the State to introduce evidence 
to sustain the charge ; the accused then introduces evidence to make good his 
defence. Then the State has only the right to introduce rebutting evidence, 
and evidence strictly to strengthen and support that offered at first. After 
this, further introduction of evidence is matter of discretion with the Judge, 
and not reviewable, unless perhap  in case of a clear abuse of power. 
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2. When defendaut swore that he bent his wife to  a person to borrow money with 
which he paid for the property alleged to  have been stolen, having thus made 
her his agent, i t  is competent for the State to  prove what the wife said tu this 
person when she got the money as to the purpose i t  was intended to serve. 

INDICTMENT for lareny,  tried at February Term, 1886, of 
the Crimiual Court of NEW HAKOVER county, before Nea~es ,  
Judge. 

The defendant was examined on the trial as a witness in hi8 
own behalf, and testified, among other things, that he had paid 
ahout $30 for the hogs alleged to have been stolen by him, to 
the party from whom he said he bought theiu, at different times, 
and that on one occaaion he had sent his wife to James Macsum- 
her and had borrowed five dollar5 from him to pay in part for 
them. 

After the defendant had closed his testimony, the State, for the 
purpose of contradicting him, recalled the witness, James Macum- 
her, and asked him "if he had ever loaned the defenclaut any 
money to pay for hogs," and he answered " no." On cross- 
examination he was asked if he had let the defendant's wife have 
any mouey at all, and he answered "yes." On the redirect 
examination, he was asked to give the conversatio~l and explain 
what occurred between him and defendant's wife at the time she 
procured the money from him. 

The defendant objected to this question ; the objection was 
overruled by the Court, and the defendant excepted. 

The witness then stated that the wife of the defendant came to 
his store and represented to him that the defendant's father had 
just died in his house, and they did not have a dollar to enable 
them to bury him, and that she wanted to borrow five dollars 
from the witness to enable them to bury him, and that he did 
lend her five dollars for that purpose, and that on a former occa- 
sion she had borrowed from him two dollars and fifty cents. 

Thereupon the defendant offered to introduce his wife as a wit- 
ness, for the purpose of contradicting the State's witness narned 
above, in respect to the purpose for which he had loaned five dol- 
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larb to her, and as to other loans of money to her. The Solic- 
itor for t h ~  State objected, the Court sustained the objection, and 
the defendant excepted. 

Verdicat guilty. Judgmeut. Appeal I y  defcildar~t. 

Attorney-General, f i r  the State. 
Mr. J. D. Rellawy, for the defendant. 

& ~ R R I ~ I \ I O - U ,  ?J. (after stating the fact.). On the trial, after the 
State had cloqed its evidence in chief, it mas the right of the 
defendant, dnd hi5 duty to himcelf, to introduce wch evidence a i  
he could to make good and complete his defence. H e  ought to 
have introduced i ~ o t  .;imply a part of the evidence he could pro- 
duce, but enough, if he could, to meet co~~clnsively ewrp mate- 
rial aspect of the pro+cution. The11 mas his opportnnitp of 
right, in the orderly eour,e of the trial, to make his defence 
secure. 

TYihe~i the defendant cloaed the introduction of evidence on hib 
part, then the State had only the right to introduce rebutting 
evidence, and evideuce strictly to strengthen and support that 
offered at first to prove the allegations in the indictment. The 
evidel~ce offered to contradict the defendaut as to what he score 
in respect to getting money from the witnes~ 1\Iacuinber, wac 
simply in reply. 

After this, no further evidence could be introduced on either 
side of the action, except in the discretion of the Court. I n  case 
any injnstice was likely to result from any inadvertence, mistake 
or misapprehension on either side, the Court might, in some cases 
ought, to allow further evidence to be ii?trodur*ed, beiug very 
careful to give wither side undue advantage over the other. 

That indicated above is the orderly courqe of trial. Any other 
would protract it indefinitely and lead to intermir~able confusion. 
If, however, the Court should allow a material departure from 
the rule on either side, the opposing party mould have the right 
to introduce further pertinent evidence in corr~sponding degree. 
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I t  may be that it mi the misfortme of the defendant that he 
failed to introduce his wife as a n-itness at the stage of the trial 
in mhich he had a right to do so. I t  FTas obvious then, that he 
needed to show that he came honestly by the hogs i n  question, 
and, under the circuni~tancer, as tending to prow this, to show 
that he paid for them, and where he got tlie money with which 
to do so. 

His wife was a conipeteut witness for such purpose; he had the 
right to introduce her, (The Code, $1353,) and it is plain that he 
ought then to have done so, if she mould prove where he got 
the money, and as he stated he did get it. A t  the stage of the 
trial when he offered to introduce her, it was in the discretion of 
the presiding Judge to allow her to be examined-perhaps he 
ought to have done so, but he saw a d  u~~derstood the course and 
developments of the trial, and was the better judge of the pro- 
priety of doing so, and the discretion was his, not reviewable 
here, unless, perhaps, in case of a clear abuse of power. 1 Whar. 
on Zv., 571. 

I t  was competent for the State to prove by the wit11e.s Ma- 
cumber that he did not let the defendant7+ nife have money to 
pay for the hogs. The defendailt himself said that he had sent 
his ~ ~ i f e  to tlle witness to get five dollars. H e  thus made her 
hi< agent, and what she paid when ihe got it from the witness, as 
to the purpose it wai intended to serve, was competent though 
not conclusive. 1 Or. on Ev. ,  $$113,170,233,234; United States 
v. Gooding, 1 2  Wheat., 460. 

There is no error. Let this opinion be certified according to 
law. 

S o  Error. A ifi rmed. 
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STATE v. JOHN A. McINTOSB. 

Indictment-Slander qf Innocent Fe?nnle. 

After conv~ction the defendant moved in arrest of judgment, hecause the indict- 
ment did not state "the circumstances nuder which t,he words were spoken by 
which the at te~zpt  is charged to have been made; Held, that this was not re- 
quired; and that in indictments which charge statutory offences i t  is not only 
sufficient to use the words of the statute, but it was necessary t,o do so, or at 
least to  use mords of equivalent import. Held fwther, that the ofl'ence defined 
in the statute-The Lbde, S1113-is the attempt to destroy the reputation of an 
innocent woman, and when the indictment is for attempting to commit an 
offence, an exactness as great as in oue which charges the ofl'ence itself is not 
essential. 

(State v. ~ ~ c D a n i e l ,  87 N. C.,  803; State r. Liles, 78 N. C., 496; Elate v. Aldridge, 86 
N. C . ,  680, cited and approved). 

INDICTXERT tried at Fall Term, 1884, of' the Superior Court 
of MOORE county, before Shephed, Jadye. 

The case ib sufficiently stated in the opinion of the court. 
After conviction the defendant moved in arrest of judgment. 

Notion overruled. Judgment. Appeal by defendant. 

Attorney-General, for the State. 
Mr.  J. TV. Hinsdule, for the defentlant. 

ASHE, J .  This was an indictment tried before Shepherd, 
Judge, at the Fall  Term, 1884, of Moore Superior Court. 

The defendant was indicted under the statute-The Code, 
$1113-for attempt to destroy the reputation of one V. F. Fry,  
an iunocent woman, by charging her with incontinency. The 
indictnlent upon which defendant was tried is as follows, to-wit: 
"The juror* upon their oath present, that John A. McIntosh, late 
of said couuty of Moore, on the l ~ t  day of January, 1884, with 
force and arms, at and in the county of Moore, unlawfully, mali- 
ciously and wantonly contriving, attempting and intending, to 
v i l i e  and defame and to destroy the reputation of one V. F. 
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- -. 

STATE v. MCIXTOSH. 

F r y ,  an inuocent woman, and to injure her, tlre .aid T. F. F r y ,  
did falqely, nialiciou+l- a d  nanton1~- .ay that he, the said John 
A.  McInto-h, 1lad had iexual intercourw nit11 the said Ti. F. 
F r y ,  to the great damage of the said TT. F. Fry ,  and against the 
form of the ststnte, kc." 

T h e  jury foi;ncl the defendant guilty. The  defendant moved 
in arreht of judgment, which wai overruled by the court and 
judgment prononuced, fi-on1 which the defendant appealed. 

The  ground aisigned by the defendant's coun3~1 for the arrest 
of judgnlent, is that the bill of indictment is defective in not stat- 
ing the circnmsta~ice+ under which the nords  mere spoken, by 
which the attempt is charged to have beeu made to destroy the 
reputation of the woman. 

W e  do not coucur with the view of the indictment taken by 
the defendant's counqel. We are of the opinion that there is no 
grouutl for xrrrhting the judgment. The  crime charged in the 
indictment is a statutory offence. The  statute ready '. if ally per- 
son .hall attempt in a wautou and nlaliciou3 manner, to destroy 
the reputation of au innocent woman, by nards written or spo- 
lien. which amount to a charge of incontinency, every person so 
offending ihall be ~ynilty of a midemeanor and fined or impri- 
soued at the di.eretion of the court." 

Tllc offence defiued loy the statute consists, not in the slander 
of a woman hy fal*el!- charging her n ith iiicoutinency, but in 
the attempt to ciedroy the reputation of' an inuocent nonian. 
Rate r. JJcDnlliei, 8-4 S. C., SO?,. 

The  indictment follom the no rds  of the statute, and it is well 
established as a geueral rule, that  in indictments for offewes 
created by statute, it ib iiot only sufficicut to follon the word3 of 
the statute, but it is nece-sary to clo so, o r  a t  1ea.t to use words 
of equivalent import, otherwise the indictn~ent will be defective. 
Rihhop, in volume 1 of liis work on Criminal Procedure, thus 
lays down the rule : "When the offence is purely statutory, hav- 
ing no relation to  the common  lax^--when, in other words, the 
statute specifically iets out -hat acts dial1 conbtitute the offence, 
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it is, as a general rule, sufficielit in the indietnle~it to charge the 
defendant with acts coming fully within the itatutory description, 
in the subataatial words of the statute, without ally further expan- 
sion of the matter." And, in State v. Lilee, 78 N. C., 496, it is 
stated, at the end of the opinion, that it i -  a. w l l  qettled general 
rnle, that in an indictn~ent for an offence created hy statute, it i i  
infficient to describe the offence in the n o d ,  of the ~tatute.  To 
the same effect is Pogue v. T ~ P  Stcrte, 8 Ohio State, 229; How- 
ell r. Comtnonu.ealth, 5 Grat., 664; 8ttote v. C'ctsrrdor, 1 Sot t  & 
McC., 91; State v. Goee, 34 S. H., 510. 

I n  Rex v Erle, 2 Le~vin, 1:?3, which maa an indictment under 
the English Statute providing certain punishniellt for any one who 
should "stab, cut or nountl any peryon with intent to maim," &c., 
it was held by Coleridge, Judge, nut to be nece-ary in all indict- 
ment under that statute to iet forth with what instrument the 
wound was inflicted. It \$as <aid that the indictment follo~red 
the words of the itatnte. and that was sufficient, and whether the 
instrunlent used was .uch ab was calculated to uroduce the injury 
conlplained of mas matter of evidence. 

And in iStcrte v. Ladd, 2 Swan (Tenn.), 226, lrhich vas an 
indictment for "u~ilawfully :tud maliciously shooting a person,') 
under a statute of the State of Tennebsee, it nas  held that it was 
not necessary to describe the weapon, the \\ound that was inflicted 
or the circurnitances attending the act; but it was sufficient for 
the indictnleut to charge that the accuied "did onlawfully and 
malieion4y shoot," ctc. 

I f  the Legiilature hail made it an indictahlr offencae simply to 
slander a woman, there might possibly he some force in the posi- 
tion taken by the defendant's couuqel, but it nin>t be borne in 
111ind that the offence enacted by the itatute is the attempt to 
destroy the reputation of an  innoce~lt woman, by the means men- 
tioued in the statute, to-wit-by cha7ying her with incontiner~cy, 
and there is a marked distinction, recognized by the authorities, 
hetween charging a crime, and charging the attempt to commit a 
crime. Whurton lays it down that in indic+menti for attempt to 
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commit crimes in themselves indictable, it is not necessary to 
observe the ianie particularity as is required in indictments for 
the commi~sion of' the crime itself. What.. 0. Law, 292 and 
1282. 

I n  Re.?: v. Higyins, 2 East, 5, it was held that in an indict- 
ment for attempting to commit an offence, it is not necessary to 
maintain an evactnesq as great aq that which iq e~sential in an 
indictment for the offence itself. And, in People v. Bush, 4 Hill, 
133, the general principle war laic1 down, "that in cases of 
indictments for attempts, it was not necessary to point out the 
specific means loy which the attempt was consunimated." That 
refers to those cases where the means are not mentioned in the 
statute, hut if they are, as in this case, of course those means 
must be pointed out by follun-ing the words of the statute, as has 
been done in this indictment. I n  the ease of Stat@ v. &Daniel, 
s u p ~ a ,  and Xtate v. Aldridge, 86 N .  C., 680, the indictments mere 
similar in form to that under consideration, aud were ruqtaiiied 
by the Court. 

We are of opinion that it was sufficieut for the indictment 
to follow the words of the statute. That by ~o doing it 
expressed the charge against the defendant in a plain, intelligible 
and explicit manne7, and sufficient matter appears to enable the 
Court to proceed to judgment, and when that is so, the judg- 
ment must nut be arrested. 

There is no error. Let this be certified to the Superior Court 
of Noore county, that the case may be proceeded with acccord- 
ing to law. 

No error. Affirmed. 
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STATE v. R. C. WHITENER. 

Indictment for. lrljury to a Dwelling House. 

The C'ocle, sec. 10@2, which makes an injury t o  a house indictable, does not 
embrace the  case of injury to  a building bj- a leesee dnr inpthe continuance of 
his term. 

(State v. Xuson, 13 Ired.,  341, cited and approved) 

This n an INDICTMEST, tried before Azje,,y, Judge, at Spring 
Term, 1885, of BURKE Superior Court. 

The defe~enclant mrab charged with an injury to a house under 
section lO62of The Code. 

I t  was in evidence for the State, and admitted by the defend- 
ant, that he had been a tenaut from year to year of Mrs. R1. R. 
Caldnell, for four years prior to the fir.t day of January, 1885, 
a i d  that he removed the sash from the ninclow> of the honqe 
occupied by him on tlie premises lea+ed to him by her in Decem- 
ber 1854. That the .ash were fastened iuto the windmz by a 
itrip like that ordinarily used iu faztening the <ash into a win- 
dow. That said strips were held by shingle nails, drive11 about 
half way into tlie nood, and that defendant forced out the nailb, 
took off the strips and removed the sash from the p r e n ~ i ~ e s  in 
December, 1884, without the conseut of Mrs. Caldwell. The 
defendaut proposed to prove that he borrowed the >a41 from his 
brother about t n o  years before he removed them. That he took 
the hash out when he left the premiseq, and Iiauled them away in 
a vagon mitli his household and kitchen f~mliture,  and subse- 
q ~ ~ e n t l p  returned them to his brother, who had loaned them to 
him, and that there mere no sash in the n-indons when lie took 
possession of the premises. 

The solicitor objected to the evidence, upon the grouncl that it 
was not material, vas  incompetent, and would not, if true, make 
out a sufficient defence for the defendant. 
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The Court sustained the objection, and the defendant excepted. 
There was a verdict of guilty, and judgment against the defen- 
dant, from which he appealed. 

Attorney-General, for the State. 
Mr. 8. J. Erwin, for the defendant. 

ASHE, .J. (after stating the facts), There is error. The 
case of State v. ,Wason, 1 3  Ired., 341, is decisive of this 

.case. I t  was there held that in an indictment, that under 
the statute of 1846-'7, ch. 70, for injury to a dwelling house, 
of which a lessee, his time yet unexpired, has the actual pos- 
session, the indictment, if it can lie at all, must state the 
property to be in the le3see. Bnt the act does not embrace 
the case of destruction or damage to buildings, &c., by the owner 
himself, and in law the lessee is the owner, during the continu- 
ance of his term. The act of 1846-'7, ch. 70, is substantially 
aud almost literally the same ~ i t h  the section 1062 of The Code, 
under which the defeildant is indicted. H e  was the le-see of 
Mrs. Caldwell, and his lease at the time of the ren~oval of the 
sash was unexpired. The case falls directly within the decisioa 
of Xtate v. &son. 

There was error. Let this be certified to the Superior Court of 
Burke that a venire de no80 may be a~~ardec l  the defendant. 

Error. Reversed. 
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STATE v. LOT DEBEKRY. 

1. Where the prisoner, being in jail on a criminal charge, told a party to see the 
prosecutor and find out if he would consent that the defendant receive 39 
lashes and be discharged ; Held, that such messagc is r e lenn t  and ~dmissible  
in evidence. 

2. There is no necessity in a prosecution, for the record to  show a joinder of issue 
by the State to prisoner's plea of not guilty. 

(State v. Lamopz, 3 Hawks, 175, and State v. Ch?.istnzad, 4 Der. & Bat., 410, cited 
and approved). 

IKDICTMEST for larceny, tried Iwfore Philips, Judge, and a 
jury, at Spring Term, 1884, of A ~ s o s  Superior Court. 

There was a verdict of guilty, and froin the judgment pro- 
nounced thereon the prisoner appealed. 

Attorney-General, for the State. 
~Wessrx Liffle &: Parsons, for the defendant. 

SMITH, C. J. The defendant mai tried and convicted upoil a 
charge of stealiug money from one Henry Mensing, in whose 
service he was employed. 

The posecutor testified that returning from his stable, n here 
he had gone to feed his horse, on Sunday morning, to the front 
door of his store, he saw, through a brolien pane of g las ,  the 
defendant, then standing a t  the ilzoney-drawer b e h i d  the counter, 
take from it a tin-cup, wherein he had left $7.50, empty the con- 
tents in his left hand and put the money in his pocket. Witness 
called out to him to leave i t  there and he returned to the cup all 
but $1.50 of the money. Both the front and rear doors had been 
locked, but witness found the last open through which the priq- 
oner had entered, and the lock broken. 

The jailor was introduced for the defendant and said that he 
had searched the defendant and found no money on his person. 
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He  way then interrogated as to an) nleqbage sent by the defed-  
ant, mllile in confinenlent, to the prosecutur; objection ~ a c  made 
aud overruled, and thereupon the witllejb anbwered that the 
defeudaut "aaliecl me to see Jleniing and find out if he would 
allow the rlefeudallt to take 39 la-lie. and turn him loode, adding 
that he had rather do this than stay in jail." 

The tlefeuclaut was exa~uined u ~ i  his own behalf, and denied 
taking the money or that he wab in the <tore for ally oillawful 
purpose. 

The State thereupon, upon iuy~iirp, elicited the same evidence 
of the message, as befkre te-tifiect to, which w'1.i alyo received 
after objection. The exceptions to the adlnission of this evidence, 
nearly one aud the same, are alone brought n p  for cwlaitleration 
and review. 

No ground is assigned in the rword for the rejection of thi,+ 
proof; and it is not suggested that the me.hage was not entirely 
free and voluntary. 

The argument here is directed to  its alleged irrelevancy a i d  
teudeucp to illislead and prejudice the jury in passing upon the 
guilt of the accwsed. - 

The declaration may be but au expressiou of impatience at con- 
finement in the prison, and of a preference for corporal vhastise- 
meut, if followed by enlargement. But it beeins to indicate more 
thau this, a desire to suffer present puni41ment for the offence in 
the proposed form, if by ho doing the defendant can ehcape that 
which he fears to be in store for him; and underneath lie5 the 
consciousnesq of guilt. I t  was proper for the jury to hear the 
declaration and give it such weight a5 it \$,as fairly entitled to, - 

in conuectioli with the other proof against him. 
I t s  value was for the jury to determine; its competency can 

admit of no serious doubt. I n  examining the record, it does not 
show the joining of issue or, as it is called, the entry of a simi- 
liter. by the State ; but this is immaterial, as ruled in State v. 
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Lamon, 3 Hawks, 175, and State v. C'l~ristmas, 4 D. & B., 410. 
There is no error, and thi- nil1 be certified that the court may 

proceed to j udgn~ent. 
Xo error. Affirmed. 

STATE r JOSEPH 8. DE.%I.. 

1. In an indictment for injuring stock under section 1003 of The Code, if the  State 
fails t o  pro-ie that  the injury was inflicted in an enclosure not surrounded by 
a lawful fence, the defendant must he acquitted. 

2. S n  indictmeut for such offence must charge that  t he  cattle a b u ~ e d  or killed 
were the  property of some one ;  the  abusing or killing n ~ u s t  be charged to 
have been wilfully and unlawfully done. and while the  animal was in an 
enclosure not surrounded by a lawful fence. 

3. Where t,he \T70rds of a statute are descriptive of an offence, an indictment under 
the  statute must follow the words of the statute. 

(State x-. Lisle, 78 S.  C'., 496, cited and approved). 

This wa, au ISI)ICT\CEKT againat the defendant, tried at 
Spring Term, 1885, of B r n s ~  Superior Conrt, before Avery, 
Judge. 

The defendant was charged with iujnring, a b u ~ i i ~ g  aud killing 
a cow, the property of Dnlena Moody, in an enclosure not sur- 
rounded by a I a ~ f u l  fence, in violation of iection 1003 of The 
Code. 

The proqecntrix teytificd that her con way <hot on the side and 
shoulder and badly iujured on the 6th day of Jannary, 1884; 
that the corn did not give any milk for a month afterwards, and 
that she had given t n o  gallons a day previou- to that time. 

One James Moody, a witneaz for the State, tehfied that 
defendant told him on the evening of January 6th) 1884, that 
he had dlot the prosecutrix'+ c o ~  in hi, field because &he got in 
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his wheat. But on cross-examination the witness said, in reply 
to a question by defendant's counsel, that the defendant did not 
say where he shot the cow. 

Both witnesses testified that the fence around the field referred 
to by the defendant mas not five feet high. 

The defendaut's counsel, among other instructions asked, re- 
quested the Court to charge the jury that they could not find the 
defendant guilty upon the testimony. 

The instruction was refused, and the defendant excepted. 
The jury found the defendant guilty, and the Court pronouncwl 

judgment against him, from which he appealed. 

Attorney Ge~ieral, for the State. 
Mr. AS. J. Emivt, for the defendant. 

~ ASHE, J. (after stating the facts). W e  are of the opinion the 
instruction asked by the defendant ihoulcl have been given to the 
jury, and it was error in the Court to refuse it. 

The defendant is indicted uuder section 1003 of The Code, 
which reads as follows: " I f  any person sliall wilfully and 
unlawfully kiil or abuse any horse, mule, hog, aheep or other 
cattle, the property of another, in any enclosure not surrounded 
by a lawful fence, such person .hall be guilty of a misderneanor 
and fined and in~prisoned at the discretion of the Court." 

I n  an indictment under a statute, where the words of the statute 
are descriptive of the ofenoe, the indictment should follow its lan- 
guage and expressly charge the described offence so as to bring 
it within all the material words of the statute. &ate v. Liles, 
78 N. C., 469. And "every affirmative allegation of an indictment 
material to the constitution of the offence, must be made good by 
the prosecutor"--1 TVhar. Cr. Law, 592-and if the offence be 
well laid, but there be a material variance between the offence a- 
laid, and the evidence to support it, the defendant must be 
acquitted. Amhbold Cr. Plectd., 170. 
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I n  the vie$$ we take of the case, it can make no material dif- 
ference whether the indictment is good or bad. I f  had, the 
judgment should be arrested, and if good, the defendant ih euti- 
tled to a new trial. 

The descriptive elements of the section under which the iudict- 
ment is preferred, all of which are necesqary to con5titute the 
criminal offence intended to he created by the Legislature, are 
that the cattle abused or killed must be alleged to be the property 
of %me one, the abuiing or killing must be charged to be done 
wilfully and unlawfully, and n hile the animal is in an enclos~~re 
not surrounded by a lawful fence; these are all essential arer- 
rnentb in the iudictment, and must be proved a, laid. I f  either 
of them should be omitted in the indictment, it will be bad, and 
the judgment should he arrested; and if s t a td ,  and the proof 
offered by the State fails to wpport each and all of' them by evi- 
dence, the prosecution must fail, and the defendant be entitled to 
an acquittal. 

I n  thib case there mas no evidence that the cow was shot in the 
field of the defendant, which was necessary to establish the guilt 
of the defendant under the statute. The State failed to establish 
by proof, one of the esiential constituents of the ofence, and 
upon that ground the defendant is entitled to a new trial, con- 
ceding that the indictment was not defective. 

There was error. Let this be certified to the Superior Court 
of Burke county, to the end that a venire de novo may be anarded 
the defendant. 

Error. Rweried. 
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STATE v. TUCKER HORNE. 

1. Where the Judge below is requested to charge that there is no c\  icleuce of a 
fact in issue, t h e  evidence most favorable to  the adverse party must be con- 
sidered alone, and if it is any evidence at all to  establish the fact, the charqe 
must be refused. 

2. Where a person is obstructed in the exercise of a legal right, or prevented from 
doing what he proposed to  do. and may lawfully do, by a display of p h ~ s i c a l  
force, as in brandishing a deadly weapon with violent threats of using it, and 
this in such proximity as admils of an effectual execution of the menace, 
iu consequence of which such person desists, an asbault is consummated. 

(State v. Alfye?$eTd, Phil. 108 : State v. Davis, 1 Ired., 125 ; S t~ t e  v. ,?foqan, 3 Ired.. 
186; State v. Han~pton, 63 IT. C.,  13;  State v. Church, I b i d . ,  15, c ~ t e d  and 
approx-ed). 

This was an INDIClWENT for assault, tried before pltilips, 
Judge, and a jury, at Spri~lg Term, 1884, of RI~HMOXD Snpe- 
rior Court. 

There was a verdict of guilty, and from the judgment thereon, 
the defcndaut appealed. 

T h e  facts appear in the opinion. 

Attorney General, fhr the State. 
illessrs. C. W. Tillett and W. A. Guthrie, for the defendant. 

SMITH, C. J .  The defendal~t is charged with an assault upou 
the person of W. F. Shaukle, and found guilty on his trial 
before the jury. 

The testimony of the prosecutor was in substance as fhIlow+: 
Witness had some time before bought a cow from the defend- 

ant, and the cow was brought by two persons, whom he had seut 
after her, to his store, aud with a rope over her horns, tied to a 
post on the side of the road opposite to the plaintiff's store. T h c  
witness went out of his store towards the place where the cow 
had been secured, and found that the defendant had disengaged 
the rope, and, backing himself, was by kicks driving the cow off. 
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Defendant then went to his crib, got his pun aud with one barrel 
cocked and hi- finger ou the trigger and the gull held in his arms, 
but not pointed towards the ~ ~ i t n e - i ,  said if any one laid hands 
on the cow, he would blow his brains out. Witness asked, " n hat 
do yon meall?" and wab an.weretl, "I mean to die nud go to hell 
i11 a few minutes." ITitne.i made 110 attempt, aud de~i i ted in 
consequence of this action and thebe threati, aud re-entered his 
store. The defendant, while driving the cow, was face to face 
with the witness, and seemed to think that M itncss in going after 
the rope left on the pwt, iutended to take and tie the cow, hut 
witness had 110 3uch intention after these deuloustratiou-. 

The court refu3ed to charge, as requeded, that u p o ~  the evi- 
dence the defendant \\as uot guilty and gsve the-e in*tructiouc : 

I. I f  the defendant wai in po-iesion of' the cow, and made 
the threat* testified to, but n~acle no offer or attempt to uqe the 
gun ,  though he had it in his poseAon,  hc n-oulcl not be guilty. 

2. I f  the defenclaut nsed insnlting language to Shankle after he 
had unfastened the cmv, with the gun on hi< arm, but did uot 
present it or offer to u-e it, and did not put the prosecutor in fear 
by his actiou and threat- anti cauie him to change hi.: cowv,  he 
would not be guilt?. 

3. I f  Shaulde neut out, after defendant had released the co \~ ,  to 
n place n-here he had a right to be, and the defendant -tood fjce 
to face with him and u,ed the threatening and insulting language, 
having hic gun loaded, with one barrel cocked and the finger on 
the trigger, and the rlefenclant, 1)y his threati and actions put 
Shaulde in fear and caused him to leave sooner than he would 
otherwise h a ~ e  done, he weald be gailty of an assault, though he 
did not level the guu at the prosecutor. 

There was other testimony which n e  have not reproduced 
becau-e the exception pressed before 11s i., that in no aspect of 
the evidence wa, an assault committed, and thii require* the pre- 
sentation of' the case upou the tebtimony most favorable to the 
State. If, upon any state of the factn, the jury nere warranted 
in finding an assault, there was no error in finding the first 
instroction affirmatively. 
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Do the facts, as represented in the testimony of the prosecutor, 
constitute a criminal a6aault'? 

" I t  is difficult in practice," says Pearson, C. J., in &?ate v. 
L7fyer;field, Phil., 108, reiterating the language of Gaston, J., in 
State v. Dacis, 1 Ired., 125, " to  draw the precise lines vhich 
ieparate violence menaced, from violence begun to be executed, 
for not u~itil the.e line. are passed mn there be an assault." 

I n  this case the defendant was with a pistol in 111s hand, some- 
times bearing npon the pro-ecutor and sometimes nut, and swearing 
that if the latter came ill he would shoot him. Ileanwhile the 
proyecutor was nalking to and fro in the street oppoqite the 
defrndant'q grocery, threatening to hip the defenclant if he 
came out. The Court held that the use of the deadly weapon in 
brandishing it about, and occasionally preqenting it at the cle- 
fendant, although qualified with a condition n hich he had not the 
right to irnpoze, \\as not by the explanatory nords divested of its 
character a, a criniinal oEeme and "that an offer to strike with a 
deadly n eapon cannot be thus rsplained." 

I n  State r. Mof.ytr?~, 3 Ired., 186, one Cautwell, a constable, 
had, under an execution, seized a g~un of the defendant's, and had it 
in p~sees4on in hi. yard when the latter came up with an uplifted 
axc in his hands and, within striking distauce, demanded its 
return or he would strike. The gun n a i  not delivered up, but 
a parley ensued and an arrangement was made. This was rleclared 
to he an attack begun, and it wai not the less so becau~e not carried 
into complete execution, the principle being, that such a w e  of a 
deadly weapou to enfbrce perf'orrnance of wmc required act, when 
the act i5 clone, i4  it-elf an a+\ault. 

In Sct te  v. Han$oit, 63 N. C., 13, the prohecutor was pas -  
iug down the +teps of the court-hon.e, when he encountered the 
defendant, n ho, turning himself about within reach and with his 
right hand elrnched, his right arm bent at his side, but not drawn 
back, said, "I have a great n ~ i n d  to hit you." H e  had previouily 
tllreateuecl to cow-hide the prisoner if the c ro~rd  would go with 
him. 111 consequence, the prosecutor turned acmy and passed out 
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In? another doorway. This  violent obitruction offered to the prose- 
cutor's pas ing  out, compelling him to seek other meant of egreit 
from the building, mas held to 1)e an asiault. 

l u  Stcite v. Chzrrch, Ibid., 15, the fact- n ere thew: The 
defendant and wrnc other<, on a (la? of put)lic norship, were 
.itting outside the church -om? 6 or 7 qteps distant, n hen 
the prohccutor appeared. Thcl defkndant spoke to him tliu-: 
'( TYe have no n.e for ou in thi. compalij -go back, you shall 
not come here." The pro.ecwtor stopped, \1 hen defendant robe 

to hi- feet and iaid, addressing the proiecutor, (' I have a pistol," 
at t l ~ e  .awe time placing hi+ hand on it, nhere belted around hi* 
body. The  prosecutor retired 4 o \ r l ~ ,  folloned by the defendant, 
not over ten q t e p  apart, nllo rirgctl hini to go or he nonld shoot 
him, and drew the pi5tol from it- twhbard, but did not cock it 
nor pre-eat it tonardi  the p r o - I .  -c( utor. 

The Court belon held this to he n o  asyault, bat this rnling 
\\a- re~~erqed on the appeal, and Reade, J., for the Court, says: 
"An offer of violence is an a-sanlt, men if it he accompanied 
ni th  a cleclaration that violence nil1 I)e forborne upon a condi- 
tion, \thich the actor had no right to impose." 

The rule deducible from theie ac1,jnrlications beem- to be, that 
nhere a person iq obqtrnctetl i n  the e.ierci.e of a legal right, or 
p w e u t e d  froill doing r.r hat he p~*opo~erl to do, and may la\ifiilly 
do, by a diqplay of over-aninc phy-ical force, aq in the brand- 
ifhing of deadly weapons ~ i t h  vielent threat5 of uiing them, 
and this in  such proximity as :dmiti  of an effectual execution of 
the menace, in consequence of which wch perion i t  intimidated 
and de.i.tt, the-e act. constitute an assault. 

T h c  case before uf 1nay not pu-eqq all tlir con*tituent elementi 
found in those referred to, yet Fie think it may be fairly brought 
withill the wope of the general priuciple n-hich they eftablish. 
The prosecutor, if me accept his version of the mntter, naq the 
owner and in la~vful possession of the cow, she being secured 
near the store where he \+as present. The defendant removed 
the Fastening, and was, while backhg himtelf, driving the cow 
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away, nhile, with hi, f k e  to the promvtor ,  the gun in hiq hand 
cocked and one finprr upon thc trigcer, he declared to the pro+ 
cutor hi. intent to 1)lon. out the brain.. of any one, who inter- 
fered a n d  laid hands upon the cow. 111 answer to an inquirq as to 
what lie incant, he s a p  to the prosecutor in word- of equal vio- 
lence and iadicatillg :r lilurderous intent up,,ii him+elf in carrying 
out his purpose, " 1 nlear~ to die and go to hell in a fen minntes." 
I n  conzequelic4e of' thr-r delnonztration, of menaced violence if 
interruptcd, the pro-ecntor forbore to pursue and take his cow, 
returning into his store. The con \\a- the11 carried away. 

This, n e  think, is more than violencr threatened, it i i  violence 
begun, aud made -nccessful by the over-awing effect produced on 
the mind of the prosecutor. The  grin, though not pointed, wab 
held in a position admitting of instant use, and the purpose to 
use it, eve11 to the death, manifested by both language and con- 
duct, and thereby the prosecutor was prevented from asserting 
his right and regaining hi> posseision. 

As the jury may have taken thi+ vie\\ of' the testimony, it 
would have been erroneoub to tell them if they believed the evi- 
dence, that is, the testimony of' any of the nitnee?es, the defend- 
ant was not guilty. 

We see no error in  the direction a, to what fjctz, if found by 
the jury, wonld constitute the offence charged. 

There is no error, and thiq will be certified to the end that the 
court below ~roceed to judg~qent. 

So error. Affirmed. 
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STATE v. NA1 HAY R A P .  

I .  Indictrneut charged defendant mith the r e rnou l  of part of a crop made on the 
land under  a lease executed on l e t  November, 18%: and running one )ear. 
The proof wits that  cleferrdant removed part of t he  crop made in 1883, under 
a lease marle iu :vIsrch, iR83 ; B i d ,  that  the offence proved is diEerent from 
that  charged in the  iudict,ment. 

2. I t  1s not soEcient to  prove an of'fence of like kind, and treat that as the offence 
charged : when the facts esseotisl t o  constitute the  offence are numerous, they 
must  be alleged with p;miculsrit,r, an? proved as alleged. 

3. The purpose of th6 iuclict~nent is to  inform the aecubed mith certainty and in an 
intelligent manner of the offence charged against him. 

IXDIC~MEST ihr larceny, tried at January Term, 1885, ot' the 
Superior Court for ( ~ I - B E R I A S ~  county, before ,MocRne, Jz~d~qe. 

The bill of indictment charged the defendant, as tenant, nith 
the renloval of part of crop produced on the land in 1884, under 
a lease made Xovember 19t, 1883, for one year. 

The jury rendered a special verdict, in which they found that 
the crop removed way produced oli the !and nuder a leaie made 
in March, 1883, fbr that year. 

His Honor being of opinion ~ p o n  the fact- ihund that defen- 
dant \\a- not guilty, -o ad,jl~dged. From thi- judpmeut the 
wlicitor ou behalf of the State, appealed. 

Attorney General, for the State. 
1Zlr. I t :  A. Guthrie, for the defendant. 

~ ~ E R R I M O S ,  J. It i, very clear that the C'onrt held properly 
that the proof did not cupport the charge contained in the indict- 
ment. 

It appeared by the 1-pecia1 verdict, that some cotton produced 
on the land nnder a lease made i~ March, 1883, for the crop aea- 
-011 of that Fear, vaq renioved by the tenant, the defendant, 
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without notice to the land-owner, and before hic. rents had all 
been paid and all liens upon the crop in his favor had been dis- 
charged. 

~ h k  charge in the indictment is, that the &fendint, aa tenant, 
so removed cotton produced on the laud in the year 1884. under 
a leaie made 011 i he first day of Xoremher, 1883, and continu- 
ing for a year next thereafter. So that the offence proved is a 
different one, of the Pame kind, from that charged. The probata 
fail, to support the nllegata. The well settled rule is that the 
proof, in order to convict, must, in all material re-pects wpport 
and go to prove the allegatioil in the indictment. 

I t  is not wfficient in indictments for oflences like that charged, 
to prove an offence of like kind, and treat that as proof of the 
one charged, as is sometimes done in cases of very qilnple mis- 
denleanors, that in pleading are alleged in very general terms. 
I n  the case before uq, and like cake&, the verp offence alleged 
must be proven, because the facts eh-ential to constitute it are 
numerous, and must be alleged with particularity, and the defen- 
dant is called upon to defend himqelf agaimt that charge and not 
another. I t  would be unfair to require him to defend himself 
against a charge that he may hear of for the fiwt time in the 
progress of the trial, made up of a variety of alleged facts that 
he ought to have reasoilable opportunity 'to refute. The verp 
purpose of the indictment is to inform the accused with certainty 
and in an intelligent manner, of the offence charged again*t him. 
The jurtice of the law not only requires that he shall be thus 
informed, but it requires as vell, that he shall have reasonable 
opportunity to prepare to defend himself against the charge. 

The judgment m u ~ t  be affirmed, and to that end let this opin- 
ion be certified to the Superior Court according to law. 

No error. Affirmed. 
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STATE v. THOXAS McNEILL. 

Indictment- Murder-CooIing Time- Chomcter of Deceased. 

1. The doctrine of cooling time only applies when there has been legal provoca- 
tion. 

2. No words, however insnltir?g, n11d no actions or gestures expressive of con- 
tempt! unaccompanied by indignity to  the person, by a battery, or a t  least an 
assault, amount to  a legal provocation so as to mitigate a slaying from mur- 
der to  manslaughter. 

3. Where a violent altercation in words had taken place between the prisoner and 
the p e a s e d ,  and, after being separated for between five and ten minutes, 
they again came together, and, after angry and insulting words passed between 
them, prisoner shot the deceased, the killing is murder and not manslaugh- 
ter. 

4. The court is not ibound to give an instruction in the words or in the order in 
which it is asked; it is sufficient if it is given in substance and in a proper 
connection in the charge. 

5. The geneml rule is that evidence of the general reputaticu of the deceased as a 
violent and dangerous man is not admissible: to  this rule there is n well de- 
fined exception that such evidence is admissible, when there is evidence tend- 
ing to show that  the killing may have been done in self-defence, or when the 
evidence is wholly circumstantial and the character of the transaction is in 
doubt. Wherefore there was no error in allowing the jury to consider the 
evidence in determining whether the prisoner act,ed in self-defence, but not, 
on the question of manslaughter. 

6. There was evidence tending to show that t,he prisoner was guilty of murder, 
and i t  was uot error in the court to submit the case to the jury in that aspect,. 

(fitate v. Jrerrill, 2 Dev., 269; Slatev. Ballfield, 8 Ired., 344; State v. Carter, 76 N. 
C., 20; State v. Turpin, 77 X. C., 473; State v. Hogue, 6 Jones, 381; State v. Floyd, 
6 Jones, 392, cited and approved). 

INDICTMEKT for murder, tried at January Term, 1885, of 
the Superior Court of CUMBERLASD county, before MocRae, 
Jtbdge. 

The facts were as follows : The prisoncr and deceased, who 
were half-brothers, were at a church festival at the house of 
Anthony Faulk on the 14th August, 1884. The house was 
situated in a field of 7 or 8 acres, with two lanes leading from it 
in different directions. The deceased came down inside one lane : 
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the prisoner and several others were standing 011 the outside. 
Deceased got on the fence, when the prisoner <aid, " where are you 
going, you G-d d-d son of a 'u-h ? "  Deceased got off the 
fence and said, "Toni, don't cuss nle for that; I 'm your brother." 
Prisoner repeated it. Deceased got off the fence and iaid, " I f  
it wasn't for that, I've got a a a l l  little stick, I'd burst your head 
open." Deceased pulled up a little 'take in the ground (they 
were then on same side of fence), a d  stepped back and said, 
" I f  you cuss nie for that I'll burst ~ o u  open." Geo. McFadyen 
got over the fence aud told them to have no fusi. Prisoner said, 
"1'11 shoot you," and pulled his pistol not quite out of his pocket. 
George McFadyen got between them, and pacified them, and they 
said they were done and walked off. The prisoner went into the 
house. Between five and ten minutes after the above occurrence, 
the deceased came out of the house with other persons and  topped 
in the lane between 25 and 40 yards from the house; he had a 
pocket-knife in his hand, picking his teeth, and was speakiug of 
the fuss with the prisoner, and said he would have cut the pris- 
oner, or would have whipped the prisoner, if he had not been his 
brother. Just then the prisoner came up  and asked in an angry 
way what the deceased said. Dweased said, "I told you to stand 
off of me, Tom," and shoved prisoner back. One witness swore 
that the prisoner then said, ''1'11 *hoot you, God damn you," and 
instantly fired. The deceased fell and died instantly. Other wit- 
nesses testified as to the shooting, hut did not see the pubhing or 
hear the words. 

I t  was in evidence that the deceased was an older and stouter 
man than the prisoner and a better man in a fight, and that his 
reputation was that of a violent man. The killing occurred 
ahout three hours before day. Kext morning, about 8 o'clock, 
the body was lying where deceased had fallen, and under the 
elbow of deceaied his pocket-knife was found, open. 

The prisoner's counsel asked the court to instruct the jury as 
follows : 
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1. " I f  the jury helieve from the evidence that it was only five 
or ten minutes before the killing that there was an altercation 
between the prisoner and the deceased, in which angry words 
were used, and there was a demonstration of weapons, the 
deceased having picked up a stick, and the prisoner having 
attempted to draw his pistol, and both threatening to use their 
respective weapons on each other; then there was not sufficient 
cooling time to make the killing murder, but it would at  most he 
only manslaughter. 

2. I f  the deceased, at the time he shoved the prisoner, imme- 
diately before the killing, knew the prisoner was armed, and 
himself held an open knife in his hand, and was a more pan-er- 
ful man physically than the prisoner, then there was not such 
a disparity between them as would make the killing murder, but 
only manslaughter." 

There instructions were refused by the Court. 
3. "If  at the time the prisoner shot the deceased he had rea- 

sonable cause to apprehend that the deceased was about to use hiq 
knife upon him, or shoved him in a manner which might reason- 
ablv have caused him to believe that he was about to receive 
some great bodily harm, then he would have had the right to shoot 
in self defence." 

The Court, after instructing the jury as to some general legal 
pinciples as to which there is no exception, gave the third inqtruc- 
tion as asked, and proceeded as follows: 

"And it is in this vie17 of the case that yon may consider the 
testimony which ha. been offered you in regard to the relative 
size and strength of the prisoner and the deceased, a3 a130 the 
character for violence or otherwise of the deceased. I f  priboner 
and deceased had had a previous difficulty aud had made peace, 
and the prisoner soon aftemards, being armed \+ith a pistol, 
sought the deceased for the purpose of getting into another diffi- 
culty with him, or of attacking him, and used words to him cal- 
culated and intended to bring on a blow, and upon being shoved 
by deceased immediately fired upon him and killed him, there 
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would be no circumstance of excuse or mitigation, and your ver- 
dict should be guilty of murder. 

"There can be no manslaughter except upon legal provocation, 
and no words, however abusive or insulting, can amount to a 
legal provocation; it must be a blow, or at least an attempt or 
offer to strike, and the fatal blow must have been stricken upon 
this legal provocation, before cooling time has enabled the one to 
regain possession of his faculties of self-control. I feel bo~uud to 
tell you that there is, according to the evidence, no such conuec- 
tiou between t h ~  first difficulty and the subsequent killing as 
mould of itself reduce the crime from niurcler to manslaughter, 
for if there had been legal provocation in the first difficfilty, there 
had been a sufficient time to enable the prisoner to cool. If, 
however, the prisoner a i d  deceased met, not by the seekiug of 
the prisoner, and the prisoner heard the deceased talking about 
their former difficulty and cursed him, and thereupon the de- 
ceased, with a knife it1 his hand, seen by the prisouer, violently 
shoved the prisoner back, and the prisouer in~rrrediately drew his 
pistol, fired upon and killed deceased, this wuulti not be murder, 
but the law would have re5pect to the paksions of the prisouer 
and mitigate the crime from murder to manslaughter." 

The jury returned their verdict, guilty of murder. 
The prisoner excepted to the charge of the Court and moved 

fur a new trial on grounds which are sufficiently stated and 
noticed in the opinion of' the Court. 

Rule for new trial discharged and judgment pronolunced by 
the Court according to law. 

Appeal by the prisoner. 

Attorney G e n e d ,  for the State. 
J f e s s~s .  Z. B. Newton and W. A. Guthrie, for the defenclant. 

MERRIRIOK, J. The Court very properly declined to give the 
jury the first special instruction prayed for by the prisoner. I t  
was founded upon the groundless supposition that the deceased 
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had given him legal provocation in the first altercation between 
them. This he did uot do, a d  hence, no question as to the 
rooliug time was properly presented on the trial. 

I t  appears from the testimony of' Andrew Jones, one of the 
prisoner's own witnesws, and the one who testified most ~trongly 
for him, "that he was present at the commencenlent of' the fray; 
decza-,ed came down inqide thc l m e ;  wit:1~3s a i d  scvcr,tl other- 
and the p r i so~er  were standing outside; deceased got on the 
fence; prisoner ,aid, "where are you going, you G-d d-cl 
sou of a b-h;" deceased got off the fence a d  <aid, "Tom 
don't curse nie for that ; 1'112 your brother ;" prisoner repeated it ; 
deceased i o t  down off the fence and haid, "if it wasn't fbr that 
I've got a small little stick, I'd burzt your heard open;" 
deceased pulled up a little stake in the ground, (they were now on 
the same side of the fence), and ~ o r t e r  btepped back and <aid, 
" i f  you cnrse me for that 1'11 burst you open." George 
McFadyerl got over the fence and told them to have no f'u-s; 
prisoner said, "1'11 shoot you," and pulled his piztol not quite 
out of his pocket; George carried deceased off'; prisoner fol- 
lowed them, a ~ d  ret~irned to where they were <tanding." 

If' thi, evidence be accepted as true, it proves that the prib- 
oner, without provocation, so far as appeara, cwrqed the deceased 
in the most violent aud i~lsulting manner. The latter, at first. 
remonstrated with him in mild terms, ren~inding him of their 
close relationship, but heedlev of thia, he repeated the words of 
insult. Thc deceased then got a small stick aud threatened to 
use it, if he cursed him. H e  did not strike, nor offer to strike 
the prisoner ; his threat waq accompanied with a condition, 
which, taken in connection with what he had just before said, 
plainly showed that he did not intend to strike the prisoner, 
unless he should further provoke him. The language of the 
prisoner was much the more insulting, and offered without any 
apparent cause; that of the deceased was likewise offensive, hut 
he did not attempt or offer to strike the prisoner, and therefore 
gave him no legal provocation. Words of reproach and insult, 
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however grievous, do not make legal provocation, nor do inde- 
cent or provoking actions or gestures, expressive of coutenlpt and 
reproach, unless accompanied with indignity to the persou, as by 
a battery, or an assault at  least. dtate v. ~Merrill, 2 Dev., 269; 
State v. Barfield, 8 Ired., 344 ; State v. Carter., 76 N. C., 20; 
Foster's Criminal Law, 290. 

I u  this and like cases, the prisoner cannot successfdly insist 
that he slew the deceased in the heat of blood, eugendered in 
an altercation between them so recently before the slaying as 
that cooling-time had not intervened, unless it a p p a r  in such 
altercation that the parties fought, or that the deceased had a t  
least given the prisoner legal provocation in some way. I n  the 
absence of such provocation, there is, in the eye of the lam, no 
adequate cause for such furious state of mind of the prisoner 
and excessive heat of blood, as will mitigate the crime from 
murder to manslaughter. I n  such a case, there is no occasion 
for cooling time. When two persons quarrel, and each offers 
the other words of insult only, and they separate, and one 
shortly afterwards follows and slays the other with a deadly 
weapon, as a pistol, the slaver cannot be allowed to mitigate his 
offence by saying that he slew the deceased in the fury of pas- 
sion and the heat of blood, occasioned by the words of insult so 
spoke11 to him. 

The court is not bound to give a special instruction prayed for, 
the substance of which the prisoner may be entitled to have, in 
the very terms in which i t  is expressed, nor at the time, nor in 
the order it may be prayed for. I f  the substance of it shall be 
given in the course of the charge to the jury this mill be suffi- 
cient. Indeed, in some cases, such instructions should not be 
given specifically. To  do so, might gire, or tend to give, undue 
prominence and weight to particular views of the evidence, or to 
particular facts, in the minds of the j u r ~  The object of the 
court should be, in all cases, to direct the attention of the jury to 
every material aspect of the case, giving undue prominence to 
none, and to state clearly the law bearing upon each. Great injus- 

52 
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- 
STATE v. MCNEILL. 

tice might be done by giving a special prominence to particular 
facts, or views of the evidence. 

It may be questioned, whether, in view of all the evidence and 
the bloody purpose manifested by him, the prisoner was entitlecl 
to have the benefit of the substance of the second special instruc- 
tion he prayed for; but, if it be granted that he was, we think 
the court gave him the full benefit of it. I n  presenting the case 
to the jury in the aspect of manslaughter, the court said, " If, how- 
ever, the prisoner and deceased met, not by the seeking of the 
prisoner, and the prisoner heard deceased talking about their 
former difficulty, and cursed him, and thereupon the deceased, 
with a lmife in his hand, seen by the prisoner, violently shoved 
the  prisoner back, and prisoner immediately drew his pistol, 
fired upon and killed deceased, this would not be murder, but 
the law would have respect to the passions of the prisoner, and 
mitigate the crime from murder to manslaughter," $c. 

The view thus presented to the jury embraced every material 
fact that tended to mitigate the offence from murder to man- 
slaughter; the court told the jury, in effect, that if they should 
find the facts to be as supposed, then the offence was but man- 
slaughter, although the prisoner slew the deceased with a pistol, 
thus putting out of view any disparity between the slayer and 
the slain. The purpose of the instruction was to relieve the 
prisoner from the weight of the fact that he mas armed with and 
used a very deadly weapon, a pistol. T h k  the court did in full 
measure. 

The exception based upon the ground that the Court instructed 
the jury that they might consider the relative size of the prie- 
oner and the deceased each to the other, and the character of the 
latter in respect of violence, in determining whether or not the 
prisoner acted in self-defence, but did not extend this instruction 
so as to embrace the aspect of manslaughter, cannot be sustained. 
The size and character of the deceased, in the respect of violence, 
might tend to prove that the prisoner fought in self-defence; but 
this consideration could not tend to show that he slew the 
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deceased in a tempest of passion, or the heat of blood. Man- 
slaughter, in cases like this, is where the killing is sudden and in 
the heat of blood and furious passion, that suspends the reason. 
The prisoner has nu time to think of the size of his adversary, 
or his character in respect' of violence. Manslaughter excludes 
deliberation, preparation and orderly purpose. I n  State v. Ttupin, 
77 N. C., 473, the prisoner offered to prove the general character 
of the deceased as a violent and dangerous fighting man, and the 
question considered mas, whether or not this evidence, for this 
purpose, was admissible on the trial? I n  that case Justice Ry- 
num said, "The geneml rule prevailing in most of the An~erican 
States is, that such evidence is not admissible, and in this State 
such a general rule is well established." He cites several cases 
and adds: "But these cases, which are cited as establishing a 
general rule excluding such evidence, admit that there may be 
exceptions to it, depending upon the peculiar circumztances of 
each case. And these exceptions themselves are now so well 
defined and established by the current of the more recent clecis- 
ions, that they have a\sumed a formula, and have become a gen- 
eral rule subordinate to the principal rule. I t  is this: Evidence 
of the general character of the deceased as a violent and danger- 
ous man is admi.-sible wheiz thew is evidence tending to show that 
the killing may have been done from a prinoiple of selj-preserva- 
tion. and also when the evidence is wholly circunlstantial and the 
character of the tramaction is in doubt." To the like effect is 
Xtate v. Hoyuz, 6 Jones, 381. I n  State v. Floyd, 6 Jones, 392, 
the late Chief-Justice Pearson intimates that there may be a pos- 
sible case in which the prisoner, insisting that he was guilty of 
manslaughter only, might show the character of the deceased in 
respect of violence, with a view to explain how he came to be 
armed with and used such a dangerous weapon as a pistol or a 
bowie knife, but if in any possible class of cases such evidence 
couId be admissible, this is not one of them. 

The last exception in respect to that part of the charge pre- 
senting the cave to the jury in the aspect of mul.drr, upon the 
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STATE V. BARBEE. 

ground that there was no evidence to support it, and therefore it 
misled the jury, is groundless. There was evidence, and strong 
evidence, if the jury believed it, going to show that the prisoner, 
still armed with a pistol, after the first altercation followed the 
deceased for the wicked purpose of renewiug the quarrel and 
killing him if he should resist. I f  the facts were as the jury 
found them to be, the prisoner is guilty of murder, done under 
circumstances of savage ferocity. W e  look in vain for a fact 
that mitigates a crime so unnatural and so unusual. 

The prisoner has no tenable grounds of complaillt of the 
charge of the Court to the jury;  it mas intelligent and just and 
mercifiil to him. W e  have carefully examined and find no error 
in the record. 

Let this opinion be certified to the Superior Court of Cumber- 
land county, with instructions to proceed further in the action 
according to law. 

No error. Affirmed. 

STATE v. REUBEN BARBEE. 

Intent-Evidence oj-Prayers for  instruction.^. 

1. The law presumes that every one intends to produce the consequences that 
resuit from his acts, but this presumption is not conclusive, but only prima 
facie evidence of the intent. 

2. Where the defendant was indicted under section 1100 of The Code, for shoot- 
ing at a train, with intent to injure it, and there was evidence tending to show 
that he was helplessly drunk at  the time, the Court properly left the question 
of intent to the jury, and it was for them to say whether the presumption had 
been rebutted. 

3. The defendant only has the right to ask for special instructions before the case 
is given to the jury, but if after the jury have retired, the Court should recall 
them and instruct them further, the defendant can except if the charge is 
incorrect. 

(State v. Phifw, 90 N. C., 721, cited and approved). 
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This was an INDICTMEXT for shooting at  a railroad train, tried 
before Xhepherd, Judye, and a jury, at  Spring Term, 1885, of 
DURHAM Superior Court. 

There was evidence tending to show that the defendant shot at 
the passenger train on the North Carolina Railroad, as charged 
in the indictment. That shortly before the shooting his pistol 
was taken away from him, when he demanded it, drew his knife, 
and threatened to cut the person who had gotten his pistol from 
him. That when his pistol was restored to him he fired three 
times at the train, while within range of his pistol, but there was 
no evidence that the train was actually struck. The defendant 
introduced evidence tending to show that at  the time he was help- 
lessly drunk. 

The defeudaut asked the Court to charge the jury : 1st. That 
there was no evidence of any iuteut on the part of the defendant 
to injure the cars, or any one on them. 2d. That in the absence 
of such intent, it was the duty of the jury to acquit, the intent 
being an ingredient of the offence. His  Honor refused the first 
instruction, and gave the last, and charged the jury as set out in 
the opinion of the Court. 

After the jury had retired to consider of their verdict, the 
defendant presented certain prayers for instruction, and requested 
the Court to give them to the jury, if they should ask further 
instructions from the Court. The jury did ask for further 
instructions in regard to the presumption as to the intent. The 
Court charged them, as set out in the opinion, but did not give 
the special charges asked by the defenclant. 

There was a verdict of guilty, and from the judgment pro- 
nounced thereon, the defendant appealed. 

Attorney- GBneral and Batchelor & Devereux, for the State. 
Mr. E. C'. Smith, for the defendant. 

MERRIMON, J. The defendant is indicted for shooting "a 
missil, pellet, shot, and bullet at, against, and into, a certain rail- 
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road car, locomotive and train * * * * * with intent to 
injure the said car and locomotive," in violation of the statute 
(The Code, see. 1100). 

Thc Court refused to instruct the jury, as the defendant 
requested it to do, that there was no evidence of his iwtent to 
injure the car as charged, aud he excepted. 

There is not the slightest foundation for this exception. The 
case states that there was evidence tending ro show, that (' he (the 
defendant) was helplessly drunk," but it appears also, that after 
his pistol had been taken from him, he drew his knife and threat- 
ened to cut the person who had it, got possession of it again, auci 
discharged i t  three times at the train, first toward the loco~notive 
a- it approached, then at the train as it passed him, then, turn- 
ing, just after it passed him. A man, who could thus deport 
himself, certainly had capacity to have a purpose, and his act of 
itself indicated a design to injure the train. 

Whatever evidence there may hare been before the court and 
jury in respect to his state of intoxication, i t  is obvious there 
was evidence-some evidence-tending to show theintent charged 
in the indictment, and evidence that properly went to the jury 
with other evidence, to be weighed and passed upon by them. 

The Court submitted the whole evidence to the jury, with the 
instruction that if "the defendant was so drnnk that he did not 
know what he was doing, the prima facie case would be rebut- 
ted," and he would not be guilty. H e  could not reasonably ask, 
and the court mas uot authorized to say more, in view of the evi- 
dence. 

Upon the question of intent, at  the request of the defendant, 
the Court charged, "that in the absence of such intent, it is the 
duty of the jury to acquit, the intent being an ingredient of the 
offence," bnt the Coilrt added, that if the defendant wilfully and 
intentionally discharged his pistol at  the train, as it was moving 
within range of his pistol, and such shooting, under the circum- 
stances, would naturally and necessarily result in injury to the 
train, then, "the law presumes that he intended such injury, and 
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i t  devolved upon him to rebut the prima facie case as to the 
intent." 

This instruction was substantially correct. The law presumes 
that every man intends to produce the consequences that volun- 
tarily result from his acts and conduct. This presumption, how- 
ever, is not conclusive, it is evidence only SO far as to prove a 
prima facie case in respect to the intent, and cast the bur- 
den of disproving it upon the defendant. I f  nothing further 
appeared than the shooting as described, then the jury ought to 
have convicted; but if there was rebutting and opposing evi- 
dence, then it was for the jury to determine whether or not the 
presumption was disproved. The Court thought there was evi- 
dence tending to rebut the presumption, and hence he gave the 
instruction as he did. He  did not tell the jury that the pre- 
sumption mas conclusive; he told then1 just the contrary, and 
properly, that the burden was on the defeudant to show that he 
did not have the intention attributed to and charged against him. 
The natural consequence of his shooting at the train within range 
of his pistol was to injure it in the sense of the statute, and the 
presumption was that he so intended, and, nothing else appear- 
ing, the jury ought to have convicted ; but he offered evidence 
tendiog to rebut the presnmption, and then it was the duty of 
the jury to determine whether or not he did successf~~lly rebut 
i t ;  they found by the verdict of guilty that he did not. State 
v. Phifer, 90 N. C., 721. 

The defendant asked the Court to give two special instructions 
to the jury. One of them it gave, the other it declined to give. 

After the Court gave the issue to the jury and they had retired 
to consider of their verdict, and had been absent some considera- 
ble time, the defendant requestecl the Court to give the jury, if 

' 1011s they should ask for further instructions, several special instruct' 
as to the intoxication of the defendant and reasonable doubt, 
in respect to two or three aspects of the evidence. The jury 
returned some time afterwards, and requested the Court to instruct 
them further as to the presuniption of intent. The Court did 
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not give the special iustructions prayed for by the defendant, nor 
make any reference to them in the presence of the jury; but in 
reply to their inquiry, instructed them "that if the defendant 
knew what he mas doing, and shot at the train uuder snch cir- 
cumstances as ~vuuld naturally and necessarily result in injury to 
the train, or some passenger, the law presumes he intended such 
injury." Thi. vas strictly in reply to the inquiry of the jury 
and was subqtantially correct. The Court might-perhaps ought 
-then, again to have told them, as it did in the charge at first 
given, that the presumption was not conclusive, that the clefend- 
ant had the right to rebut it, aud they could consider whether or 
not he had done so successfully; but in view of the explicit 
instructions it had already given, it was not bound to do so. 

And, indeed, the instructions plainly indicated the right to 
rebut the presnmptioe, aud the effort of the defendant to do so, 
for the Court said, "if the defendant knerv what he was doing," 
&c., having reference to the exculpatory evidence. I t  did not 
necessarily mislead the jury. W e  cannot see, and it does not 
appear, that it probably did. The just and circumspect Judge 
before whom the caPe was tried did not think so; if he had so 
believed, we are sure he would have promptly granted the motion 
made before him for a new trial. 

The Court was not bound to give the special instructions 
prayed for after the issue had been give11 to the jury. I n  the 
wder of procedure in the trial, the defendant had the right, and 
the reasonable opportunity, to ask the Court to give snch instruc- 
tions before the issue was given to the jury; after that, the Court 
might, in its discretion, give or decline to give them. I f  this 
were not so, H party might vexatiously prolong the trial, confuse 
the jury, and perhaps disappoint the ends of justice. The defel;- 
dant must a& for special instructions, as of right, in apt time iu 
the progress of the trial, else the Court may decline to give them. 
But if the Corlrt shall recall the jury and instruct them further, 
giving special or any instructions, it must give them correctly, 
else a party may except for error. 
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There is no error. The judgment must be affirmed, and to 
that end let this opiuion be certified to the Superior Court accord- 
ing to law. 

K O  error. Affirmed. 

STATE v. DRCRY WARREN. 

Indictment-Judgment-Power to Vacate and Re-sentence. 

1. The Court has the power during the term, to correct, modify or recall an unex 
ecuted judgment in either civil or criminal cases. 

2.  But where the Court adjudges that the defendant, be fined and imprisoned, and 
the fine is paid and part of the imprisonment undergone, the Court cannot, 
even at the same term, recall and suspend the judgment, and at a subsequent 
term sentence him again for the same offence. 

3. No person can be twice punished for the same offence, and the second judg- 
ment under such circumstances is void. 

4. It seems, that with the consent of the convict, the Court may sub-divide the term 
of imprisonment, so that a portion of it may be suffered at one time and the 
residue at  another. 

IKDICTMENT for an assault with a deadly weapon, tried before 
McKoy, Judge, and a jury, at Spring Term, 1884, of CASWELL 
Superior Court. 

There was a verdict of guilty and His  Honor, Judge McKoy, 
pronounced judgment, as appears in the opinion of this court. 

A t  Fall  Term, 1884, of the same court, the defendant was 
brought before Philips, Judge, under the c;ircunistances as set 
out in the opinion of this court, and the judgment was given 
from which the defendant appealed. 

Attorney- General, for the State. 
Mmrs. Graham & Ru$in, for the defendant. 

S~KITH, C. J. The defeudant is charged in the indictment 
with an assault committed upon the body of W. P. Oliver, with 
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a deadly weapon, and upon the trial of his plea of not guilty, 
-was convicted by the jury at Spring Term, 1884, of Caswel; 
Superior Court. Thereupon he was sentenced to confinement for 
twelve months in the county jail and at once committed. 

There were other indictments against the defendant, tried at 
the same term, in which he was acquitted, and two sent before 
the graud jury, one of which was found a true bill and not tried, 
and the other ignored. The day following the commitment, the 
defendaut was brought into court, when the following judgment 
mas entered in the cause. 

"Upon the promise of the defendant that he will keep from 
getting drunk, and upon his entering into a recognizance to he of 
good behavior for two pears, a d  to keep sober, the court has 
agreed to remit the twelve months' imprisonment. 

"Therefore, it is ordered that the defeudant, upon payment of 
the costs in the case where he is convicted, and the payment of 
buch costs as the county would be liable for in the other indict- 
ments where he was tried, and those not disposed of, and enter- 
ing iuto recognizance in the sum of one thousand dollars, to be a 
peaceable, orderly citizen and to keep the peace, and particularly 
to keep sober, or upon the deposite of seven hundred dollars with 
the clerk of the court and his individual recognizance for three 
hundred dollars, conditioned as above, then the judgment for 
twelve months' imprisonment be stricken out and judgment sus- 
pended, with directions to the clerk to issue a capias whenever 
he shall misbehave or get drunk. I f  he is made to pay the three 
hundred dollar bond, he is lrow under to keep the peace, then, 
three hundred dollars of the one thousand dollars recoguizal~ce is 
to be remitted." 

The defendant theu paid the costs in the several indictments, 
entered into the recognizance in the required amount, and depos- 
ited seven hundred dollars in money with the clerk. 

During the time the clerk was directed to retain the money 
paid into the office, the defendant executed a deed of mort- 
gage conveying a tract of land with couditiou to secure the same 
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ends, and the mortgage having been given, proved aud registered, 
the money, less the clerk's commission, was repaid to the defend- 
ant. 

I n  October, the defendant, while drunk, tore the back of the 
coat of a colored man, and was thereupon arrested under a capias 
issued by the clerk and put in jail. I n  a meek thereafter he was 
released on depositing with the sheriff oue thousand dollars to 
secure his appearance at  the next ensuing term of the court. 

The defendant appeared at this term and the presiding judge, 
construing the former action in the premises as a vacation of the 
sentence, and its suspension to await the defendant's observance 
of the conditions imposed, pronounced judgment for the re-iin- 
prisonn~eut of the defendant for the same period of twelve 
mouths in the county jail. From this judgment the defendant 
appeals, and its lawfulness, under the circumstances, is presented 
for our determination. 

Without adverting to the unusual exercise of judicial power, 
employed, not to repress crime, but to reform the moral habits of 
the convicted party; and without questioning the right of the 
Court, during a term, to correct, modify or recall an uuexecuted 
judgment in a criminal, as well as in a civil case, it is manifest 
the defendant has undergone a portion, though an inconsiderable 
part, of his sentence, and has paid, as costs, a sum for which he 
was not liable, and the payment of which must be deemed a 
pecuniary fine, thus measured arid ascertained. When punish- 
ment has thus beeu imposed and suffered, in whole or in part, 
can it he treated as a nullity so as to expose the offender to he 
again sentenced as if he had uot been before, by vacating the 
judgment under which it was inflicted? 

There must be restraint upon judical authority over judg- 
ments rendered during the term, in such cases, or the funda- 
mental maxim nerno debet bis puniri pro uno delicto would be 
violated. Let us suppose a judgment for corporal punishment, 
such as formerly might here be rendered, aud its prornpt and full 
execution during a term, can the sentence be set aside and all 
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done under i t  annulled? The stripes upon the person, or the 
painful preswre of the stocks or pillory, with their attending 
humiliation, could not be effaced ; nor could the officers that carry 
the sentence into effect be thus exposed to an action for assault 
and false imprisonment, at the instance of those who suffer, by 
an order vacating the judgment. 

These results might 1)e obviated and the status ante quem of 
the criminal redored, in case of a prcuiliary fine alone imposed: 
by a return of the money; but they could not be, where impris- 
onment or other form of corporal punislinlent ha+ been under- 
gone. The subject is considered in Ex-pwte Lunge, 18 Wall., 
163, d e d  in the argunlent of the appellant's counsel, wherein 
Mr. Justice Miller thus asks and answers the inquiry : 

( ( I f  the judgment of the Court is that the convict be impris- 
oned four month.;, and he enters immediately upon the period of 
punishment, can the Court, after it has been fidly completed, 
because it is still in seision of the same term, vacate that judg- 
ment and render another for three or six months imprisonment, 
or for a fine? Not only the groas injusticce of such a proceed- 
ing, but the inexpediency of placing such a power in the hands 
of any tribunal, is manifest." 

I t  is not necesbary in the decision of this appeal for us to with- 
hold from the Court the authority to sub-divide the term of 

imprisonment, at least with the assent of the convict, so that a 
portion of it may be snffered at one time and rhe rest of it at  
another, when in execution of a single judgment. But this is 
not the case before us. A secaond and new sentence is nronounced, 
in disregard of the first, and upon the supposition that in law it 
had been annulled and did not exist. 

The legal effect of the record, according to our interpretation, 
is a remission of the rest of the imprisonment upon the terms 
and conditions which were accepted and carried into effwt by the 
defendant; and hence the only redress open to the State, is in the 
enforcement of the securities taken, so far as they can be made 
available, and of this it is not now necessary, nor do we under- 
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take to express an opinion. At least it is error to proceed as in 
case of a suspended judgment. Let this be certified. 

Error. Reversed. 

STATE v. JOHN McNEELY. 

Impris~nrn~ent for Costs. 

There were three indictments against a prisoner, to one of which he pleaded 
guilty, and judgment was suspended on the payment of costs. R e  was found 
guilty on the other two, on one of which he was sentenced to  imprisonment for 
ten days. After remaining in jail for the term of his imprisonment and twenty 
days additional, the prisoner took the oath prescribed for insolvent debtors and 
persons impnsoned for the costs and fine in a criminal prosecution, and applied 
for his discharge; Held, that he was entitled to hisdischarge in all three cases. 

MOTION to discharge the prisoner from custody for the non- 
payment of costs, heard before Avery, Judge, at Spring Term, 
1885, of BURKE Superior Court. 

His Honor refused the motion, and the prisoner appealed. 

Attorney- General, for the State. 
Mr. S. J. Ervin, for the defendant. 

SMITH, C. J. The defendant came into court and pleaded 
guilty to the charge contained in the indictment, of carrying a 
deadly weapon concealed itbout his person, under section 1005 of 
The Code. Thereupon an order was entered " that judgment be 
suspended on payment of the costs." 

There were two other indictments against him for similar 
offences, tried at the same term, and terminating in the same 
way, in one of which he was sentenced to imprisonment for ten 
days, in consideration, as the Judge stated at the time, that there 
were three convictions upon the same charge. 

The defendant served out his term of imprisonment and 
remained in jail for the space of twenty days additional, at the 
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end of which, he applied for and mas allowed to take the oath 
pescribed for insolvent debtors and persons committed for the 
fine and costs of a criminal prosecution-Code, $2967 and sec- 
tions following-and was discharged. Afterwards a capias issued, 
under which he was arrested and gave bond for his appearance 
at  the next term, when he moved the court for his discharge from 
custody, upon the ground that his imprisonment was for the costs 
in all the cases and his discharge applied to all. 

The motion mas refused and the defendant recommitted to the 
custody of the sheriff for the costs of the prosecution, from the 
judgment in which the defendant appeals. 

The record does not show a judgment committing the defend- 
ant for the costs of this proceeding, unless it be inferred from the 
concluding words of the entry which suspends, that is, forbears 
to poceed to pass sentence for the criminal act pnymed of 
the costs." The brief of defendant's counsel asxmes a judgment 
committing for costs in each of the cases, and if this he a fair 
construction of the record, the conclusioll would be manifestly 
correct that the discharge operates upon all the costs, and exempts 
the convict from further personal confinement on account of them. 
Taking the entries in the several cases together, they seem to sus- 
tain this view of the counsel. There is a single sentence pro- 
nounced in one connection and, for the reason given, an omission 
to proceed to judgment in the others "on payment of the costs," 
the meaning of which seems to be that the ten days' confinement 
shall be full punishment for all the offences, but the costs incur- 
red in all must be paid. The accused mas, therefore, in custody 
after the expiration of the ten days, for the non-payment of all 
the costs, under an implied, if not positive and direct order of 
committal, and this, so f'ar as we can see, applies as well to others 
as to that indictment under which he has received punishment. 

The oath and discharge, then, must have the effect of exempt- 
ing the accused from further liability to imprisonment for the 
costs, and he was entitled to his discharge. There was error in 
refusing it. Let thie be certified. 

Error Reversed. 
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STATE v. THOMAS WHITFIELD 

Jurors-Talesmen- Witness- Cowobo~ation of- Evidence. 

1. A juror summoned on a special wenire is not rendered incompetent because he 
bas served on the jury in the same court within two years. Only tales-jurors 
come within theproviso of fiec. 1733 of The Code, and in order that they mag 
be disqualified, it must appear that they have not only been summoned, but 
have acted as jurors within that time. 

2. Where a witnesfi has been impeached, in order to corroborate him, he may be 
allowed to testify to statements made by him about the same matter shortly 
after it occurred, corroborating his evidence given on the trial. 

3. A witness may be discredited by the nature of his evidence, by the circum- 
stances surrounding him, or by imputations directed against him on cross- 
examination, as well as by direct evidence introduced to show the untruthful- 
ness of his testimony. 

(Slate v. Thorne, 81 N. C., 555; State v. Brittain, 89 N. C., 481; State v. f i i t ty ,  2 
Hawks, 449: State v. George, 8 Ired., 324; State v. Dove, 10 Ired, 469; Xarc7~ v. 
Harrell, 1 Joues, 329; Jones v. Jones, YO N. C., 246; State v. Nitchell, 89 N. C.,  
521, cited and approved). 

INDICTMENT for larceny, tried before ~Weares, Judge, and a 
jury, at February Term, 1885, of YEW HAKOVER Criminal 
Court. 

The defendant was indicted and charged with the larceny of 
some salted bacon sides, the property of J. M. Hardwick. 

I n  selecting the jury, after exhausting all of his peremptory 
challenges, the defendant offered to challenge two jurors upon the 
ground that they had served on the jury in this court within the 
past two years. These jurors had been drawn on the special 
venire on the day previous to serve as jurors on the day of this 
trial, in pursuance of Ch. 300, $1, of the Laws of 1883. The 
Court overruled the challenges, and the defendant excepted. 

The State offered evideuce to prove that the store of J. M. 
Hardwick, situated in the city of Wilmington, was broken open 
and robbed of two salted bacon sides, weighing over forty pounds, 
and some other articles 
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H. Terry, a witness for the State, testified that he was a police- 
man, and at about 4 o'clock on the morning of December 12, 
1884, he entered the lot whereon Hardwick's store was located, 
for the purpose of waking another policeman, who slept there, 
and discovered that there was a lamp burning in the store, 
and that the back door was open, and that a man was in the 
store; that he had a good riew of the man's features and dress, 
except his pants, and that he was of a "gingerbread " color, with 
square shoulders, side whiskers from one-half to three-quarters 
of an inch in length, chin clean shaved, wore a black coat, 
checked shirt, and that he supposed he would weigh about one 
hundred and forty pounds; that he had often seen him before 
but did not know his name, and was certain that the prisoner 
was the man; that he pursued this man, but could not catch him, 
and that he returned and awakened Hardwick, the owner of' the 
goods in the store. The solicitor then asked the witness, if at this 
time, he gave the same description of the man whom he had seen 
in the store to Hardwick, which he had just given on the s ta~ld? 
The prisoner objected, but His  Honor permitted the question to 
be put, and the prisoner excepted. The witness answered that 
he had. 

This witness further testified that the next morning he 
accompanied Hardmick down the street to attempt to find the 
person whom he had seen in the store the night before, and that 
after going some distance he saw the defendant, and at  once 
pointed him out to Hardwick and told him that he was the man 
they were looking for; that he arrested the defendant, and that 
his personal appearan- and clothing were precisely similar to 
the description he had before given to Hardwick, and the same 
as he had sworn to at  the trial. 

The defeudant objected to that portion of this evidence which 
related to the description and appearance being the same. 

J. M. Hardwick was then introduced for the State and corrobo- 
rated the witness Terry. After objection, the witness was allowed 
to testify that at  the hearing before the committing magistrate, 
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the prisoner requested that one - Hall, a wornan, bhoulcl 
be sulnnloned as wituess for him. 

The State introduced evidence that the wituess Terry m s  a 
man of good character. 

The defendant introduced evidence tending to prove an alibi. 
There was a verdict of guilty, judgment, and appeal hy the 

defendant. 

Attorney General and XT. E. C. Smith, for the State. 
X r .  J. D. Bellnnzy, for the defendant. 

MERRIMOIU, J. The defendant having challeugetl peremptorily 
as inany jurors as the statute applicable in such caw. allowed him 
to do, challenged two other jurors for cause, aud assigned az ground 
of challenge that each of them " had served on the jury in that 
court within the past two years," and were disqualified under the 
proviso of The Code, $1733, which provides "that it .:hall be 
a disqualification and ground of challenge to any tales jrwor. that 
such juror has acted in the same court as grand, petit or tale.: 
juror within two years next preceding such term of the court." 

W e  are of opiuion that the Court properly disallowed the 
gronud of challenge assigned. The two juror> had been drawn 
upon the special venire the day before they mere 50 challenged, 
as required by the statute (acts 1883, ch. 300, sec. 1,) applicable 
to the Criminal Court of the city of TTilmingtou. They were 
not tales jurors, hut of a special venire, drawn and e~unmonetl 
before they were required to serve. They were differeut in their 
type from talesmen, and the statvlte cited makes a diitil~ction 
between the two classes. They did not come within the terms 
of the proviso quoted above, nor within the mischief to he reme- 
died by it. But if they had been talesmen, this objection was 
not good, because it did not appear that they had acted as jurors 
within two years. To render them disqualified they must have 
acted within that time. State v. Thome, 81 N .  C., 555 ; State 
v. Brittain, 89 N. C., 481. 

53 
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The witness Terry, a policeman, had sn orn very poiitivelv to 
fact, and circumstancei that xent strongly to prove the guilt of 
the defendant. The defendaut, and two other witnesses in his 
behalf, sTyore to hcts  tending to prove that what Terry had 
sworn wab not true, and the obvious purpose and effect of this 
testimony, if believed, was to contradict and discredit him. The 
prlrpose nas to impeach his testimony. I t  was, therefore, com- 
petent for the State to corroborate the prosecuting TI-itness by 
showing that he had given the person whose good- were stolen 
the came de;-cription of the defendant before he arrested him, a i  
that teitified to lop him on the trial ; and, for the like purpose, it 
was conipetel~t to show that this witness, as he testified he had 
done, had pointed out the defendant on the sidewalk to the same 
person to whom he had given the description, as the person 
whom he had seeu in the store, and that he then arrested him. 

That a nituess impeached may be thus corroborated is settled 
iu t h i ~  State, a d  such corroborating evidence is not confined to 
case, ~vhere the adverse party produces evidence of statements made 
by the witnes~ inconsisfent with what he testified to on the trial. I11 

Xtczte v. Tzcitty, 2 Hawks, 449, Chief Justice Taylor having reference 
to this subject said : " I t  seems to me not to be a just construction 
of the case of Luttrel! v. Reynell, 1 Mod. Rep., 284. to con4der 
the confirmatory evidence as offered in chief; for suspicion nlay 
be thrown on the evidence of a witness, from the nature of his 
evidence, fiom the situation of the ~~i tnesq ,  or from imputationq 
directed against him in the cross-examination, which may be not 
leis effectual in discrediting him than direct evidence brought to 
impeach his te~tiinony, aud equally call upon the party introduc- 
ing him for confir~natory evidence." This authority was after- 
wards recognized and approved in State v. Geor.qe, 8 Ired., 324; 
 stat^ v. Dove, 10 Ired., 169;  ilfarch v. Harrell, 1 Jones, 329 ; 
Jones v. Jones, 80 X'. C., 246 ; State r. Mitchell, 89 K. C., 521. 

The purpose of such evidence is not to prove the priucipal 
facts to bc established, it is inteuded to prop and strengthen a 
witneqq testifying in respect to such facts, iu some may impeached, 
by showing his cousistency in the statements he makes, o r  the 
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account he gives of the matter about which lie testifies, when, 
and when not under oath. I t  tends to help his credibility, just 
as does evidence of his good character, or other evidence compe- 
tent for such purpose. 

The witness impeached, as well as others, is competent to 
testify as to such consistency. He, like other witnesses, may 
testify as to any pertinent, competent facts within his knowl- 
edge. W e  cannot see why he may not. I n  such case he might 
have promptings to prove his consistency, that others might not 
have, and thus be more inclined not to testify truly, hut this goes 
to the weight of his testimony and not to its competency. The 
question whether the impeached witness was competent to testify 
as to his consistent statements previously made in respect to the 
matter about which he testified on the trial, was decided in the 
affirmative in State v. George, supra. I n  that case, Battle, 
Judge, said : ((The subordinate question is, whether such con- 
firmatory testimony can be given by the impeached witness him- 
self; that is, can he testify to his former declaration, consistent 
with his testimony given on the trial. The majority of us, 
--Nash, Judge, dissentiente-hold that he can, and we so hold 
because we are unable to discover any principle by which the 
testimony can be excluded. W e  have all just agreed that the 
q~iestion is a proper one to be asked of some witneqs, and why 
may it not be answered by any witness who is not forbidden to 
answer it on any one or more of the grounds of objection to the 
competency of witnesses." Such exidence is not of a high type, 
but, such as it is, it is received or rejected like other evidence. 

The testimony of the witness Hardwick, the admission of 
which was made the ground of an exception, was not material, 
and was of slight or no importance, but any objection to it was 
obviated when the defendant undertook, on the trial, to establish 
the defence suggested before the committing magistrate. I t  does 
not appear that it prejudiced him in any respect. 

As the credibility of the prosecuting witness was put in ques- 
tion, it is manifest that the evidence as to his good character was 
competent and properly admitted. 
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There is no error in the judgment of the Criminal Court. 
Let this opinion be certified to that Court to the end that it may 
take further action according to law. I t  is so ordered. 

No Error. Affirmed. 

MOORE v. DUNN. 

After the opinion in the above entitled cause was printed (see 
page 63, ante,) the following note mas added : 

SMITH, C. J. The opinion in this case -mas prepared under an 
impression produced by the argunlent, that the indebtedness 
secured in the mortgage deed made December lst, 1874, had been 
satisfied out of the debtor's estate; and as the homestead exenip- 
tion mould prevail againqt the earlier mortgage of September 26th) 
1873, to the annuitant, iuasmuch as the wife of the mortgagor 
Miles E. Carver was not a party to it, its value must come out 
of the proceeds of sale under the latter deed. 

This was so said in illustration of the principle involved in 
the exception presented in the appeal, rather than as a ruling of 
the Court. As it i i  represented, upon a re-argument since, on 
one side that the indebtedness secured in the deed first mentioned 
and posterior in date, wherein the same land is conveyed, has, 
and on the other hand that it has not been paid, and we are not 
called on to determine the disputed fact, we recall the suggestion 
as to the deduction of the value of this exemption, content to 
reiterate the rule that the indebtedness due the annuitant must be 
reduced by whatever sum she is entitled to receive from the pro- 
ceeds of the sale under the mortgage to her, a i d  that the residue 
thus ascertained, is the sum which will share with other creditors 
of the same class in the distribution of the personal estate of the 
intestate mortgagor. The rulings are affirmed. 

The costs incurrd in the appeal will be paid by the appellants. 
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Supreme Court of North Carolina, 

REVISED AKD -4bIESDED 

A T  FEBRUARY TERM, 1885. 

R U L E  I.-Applicants for License. 

1. Applicants for license to practice law will be examined on 
Monday and Tuesday of the first weeli of each term of the court. 
Each applicant must have attained the age of tventy-one years, 
and is expected to have read, 

The Constitutions of this State and the United States ; 
Blacljstone's Commentaries, (the second book with care); 
Coke, Cruise, Washburn or Williams on Real Property ; 
Stephen and Chitty on Pleading; 
Adanls on Equity; 
Greenleaf on Evidence (1st vol.) ; 
Williarus on Executors ; 
Smith on Contracts : 
Addison or Bigelow on Torts; 
The Code of North Carolina, especially the Code C k i l  

Procedure. 
I t  is not intended to confine the student to the special treatises 

above mentioned other than Blackstone, but any standard author 
on the same subjects may be used in their place. 

2. Each applicant shall deposit with the clerk a sum of money 
sufficient to pay the license fee, before he sllall be examined ; and 
if up011 his examination, he shall fail to entitle himself to receive 
a license, the money shall be returned to him. 
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RULE 2. -Appeals. 

1. Docketing. 

Each appeal shall be docketed for the judicial district to which 
it properly belongs, and in the order in which the papers are filed 
with the clerk. 

2. When Heard. 

The transcript of the record on appeal from a court in a county 
in which the court shall be held during a tern1 of this court, 
may be filed at the next succeeding term; but if filed before the 
perusal of the docket u f  the district to which it belongs, it shall 
be heard in its order; otherwise, it shall stand continued; but 
appeals in criminal actions shall each be heard at the term to 
which it is brought, unless for cause or by consent it shall be 
continued. 

3. Cell of each Judicial District. 

(1) Causes from the first district mill be called 011 Wednesday 
of the first week of each term of the court; from the second 
district on Monday of the second week; from the third district 
on Monday of the third week ; from the fonrth district on Moo- 
day of the fourth week ; from the fifth district on Monday of 
the fifth week ; from the sixth district 011 Monday of the sixth 
week; from the seventh district on Monday of the seventh week ; 
from the eighth district on Monday of the eighth week; from 
the ninth diqtrict on i\londay of the ninth week; from the tenth, 
eleventh and tv-elfth districts, causes  ill be called, each in its 
order, during the tenth and eleventh weeks, allotting to each dis- 
trict, iu the order named, four days in succession. 

(2.) The call of causes not reached and disposed of during the 
period allotted to each district, or put to the foot of the docket, 
shall begin on Monday of the twelfth week, and each cause, in 
its orde'r, tried or continued. 

(3.) A t  the term of the court held next preceding the elid of the 
year, no cause will be called and tried after the expiration of the 
eleven weeks designated, unless by conseut of parties and the 
assent of the court. 



I 3  THE SUPREME COURT. 839 

(2.) Each appeal shall be called in its proper order ; if an? party 
shall not be ready, the cause may be put to the foot of the dis- 
trict by comrnon consent, or by theconsent of cou~~sel  appearing, 
or for cause shown, and be again called when reached, if' the 
docket shall be called a second time; otherwibe, the firat call 
shall be peremptory; or at the first term of the court iu the 
year, it may by consent of the court be put to the foot of the 
docket; or it may be continued by common consent, or for cause; 
and if no counsel appear for either party at the first call, it will 
be put to the end of the district, and if none appear at the zec- 
and call, it will he continued unless the court shall otherwi+e 
direct. 

5. Dismissed. if not Prosecuted. 

THE CODE, see. 967, provides that, "suits and appeals pend- 
ing in the Supreme Court may be dismissed on failure to prose- 
cute the same, after a rule obtained for that purpose and bervecl 
on the plaintiff or appellant, his agent or attorney, at least thirty 
days before the term next ensuing that of entering the rule 
when, if the party shall Fail to prosecute his suit or appeal, the 
court shall, at the election of the adverse party, clisl~iiss the suit 
or appeal at the cost of the plaintiff or appellant, or proceed to 
hear and determine it." 

But the cases not prosecuted for t n o  terms shall, when 
reached in order after the second term, be dismisied at  the cost3 
of the appellant, unless the same for sufficient cause shall be con- 
tinued, and when so dismissecl, the appellant may at an?- time 
thereafter, not later than during the week allotted to the diitrict 
to which it belongs at the next succeeding term, move to have 
the same reinstated on notice to the appellee a d  showing suffi- 
cieut cause. 

Brantly v. Jorclau, 92 N. C., 291. 

6. Motion to Dismiss. 

A motio~l to dismisb an appeal for noa-conipliance nith the 
reqnirements of the statute in perfectiug an appeal, muit be made 
at or before entering upon the trial of the appeal upon its merits, 
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and such motion will be allowed, unless such compliance be 
shown in the record, or a waiver thereof appear therein, or such 
compliance is dispensed with by a writing signed by the appellee 
or his cont~sel, to that effect. 

7. Time of Filing. 

The transcript of the record on appeal from a .jndgme:lt ren- 
dered befbre the comn~el~cement of a term of this court, must be 
filed within the first eight days of the term, or before entering on 
the call of case.: from the judicial district to which the case 
belongs; otherwise, it mill be coatiuued. But this shall not 
apply to n~otions to docket and dismiss appeals. 

Barbee u. Green, 91 N. C., 168. 

8. 1)ismissed by Appellee. 

I f  the appellant in a civil action shall fail to bring np and file 
a transcript of the record before the call of causes from the dii- 
trict f'rom ~~-1lich it comes is col~cluded during the week appro- 
printed to the district, at a term of thiq conrt in which such tran- 
script is required to be filed, the appellee, on exhibiting the cer- 
tificate of the clerk of the conrt from which the xppeal comes, or 
a certified transcript of the record, showing the name< of the 
parties thereto, the time when the judgmeut wah taken, the uame 
of the appellant, and the date of the settling of the caw 011 

appeal, if any ha9 bren filed, and filing said certificate nit11 the 
court, may mo~-e to have the appeal docketed and dismissed at 
appellaut's vost, with leave to the appellant during the term and 
after notice to thc  appellee, to app l~-  for the re-docketing of the 
cause. 

Barbee v Green, 91 N. C., 158. 

9. When Appeal is Dismissed. 

When an appeal is dismissed by reason of the failure of the 
appellant to bring up a trauscript of the record, and the same, or 
a certificate for the purpose as allowecl by paragrnph 8 of this 
rule, i, procured by the appellee, and the case dismissed, no order 
shall be made setting aside the dismissal, or allowing the appeal 
to be reinstated, even though the appellaut may be othernise 
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entitled to such order, until the appellant shall have paid or 
offered to pay the costs of the appellee in procuring the tran- 
script of the record, or proper certificate, and in causing the same 
to be docketed. 

10. Of Unnecessary Records. 

The c ~ s t s  of'copies of unnecessary and irrelevant testimony, 
or of irrelevant matter about the appeal not needed to explain 
the exceptiom or errors assigned, and not constituting a part of 
the record of the action of the court taken during the progress 
of the cause, shall in all cases be charged to the appellant, unless 
i t  appears that they were sent up by the appellee, in which case 
the cost shall be taxed against him. 

11. Transcript of the Record. 

(1.) OF THE RECORD.-In every record of an action brought 
to this court, the proceedings shall be set forth in the order of 
time in which they occurred, and the several processes, or orders, 
&c., shall be arranged to follow each other in the order the same 
took place, when practicable. 

(2 . )  PAGES NUMBERED.-The pages of the record shall be 
numbered, and there shall be written on the margin of each a 
brief statement of the subject matter contained therein. 

(3.)  INDEX.-^^ some paper attached to the record, there shall 
be an index thereto, in the following or some equivalent form : 

Summons-date, - - - page 1. 
Complaint-first canse of action, - 

I 
'( 2.  

(( second cause of action, - '( 3. 

Affidavit for attachment, &c., - - " 4. 

(4.) COWSEQUENCEB OF NON-COMPLIANCE.-If any cause 
shall be brought on for argument, and the above regulations 
shall not have been complied with, the case shall be put to the 
foot of the district, or the foot of the docket, or continued as 
map be proper; and it shall be referred to the clerk or some 
other person, to put the record in the prescribed shape, for which 
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an allowance of five dollars will be made to him to be paid in 
each case by the appellant, and execution therefor may immecli- 
atelj issue. ' 

( 5 . )  i l las~~s~r ,  REFERESCES.--A Case will not be heard 
until there shall be put in the margin of the record as required 
in the next preceding paragraph, brief references to such parts 
of the text as are necessary to be cousiderecl in a decision of the 
case. 

(6.) PIIIKTISG THE RECORD.-At and after October term, 
1884, of the court, fifteen copies of so much and such parts of 
the record as map be necessary to a proper understanding of the 
exceptions and gronnds of error assigned as appear in the rccord 
in each civil action, shall be printed. 

(7.) The counsel for the appellant shall designate such parts of 
the record as are required to be printed, and have the same 
copied for the printer; if he shall fail to do so, the clerli of this 
court shall cause the same to be done at the appellant's cost; and 
such printed matter shall consist of the statement of the case on 
appeal, and of the exceptions appearing in the record to be 
rer ie~~ecl  by the court ; or, in case of a demurrer, of such demur- 
rer and the pleadings to which it is entered. This will not pre- 
clude the parties in the argument, from referring to the manuscript 
parts of the record whenever they may deem it needful to the 
argument-nor from reading the record in full when necessary 
to the proper understanding of the case. 

I f  the record in an appeal qhall not be printed as required by 
this and the next preceding paragraph at the time it shall he 
called in its order for argument, the appeal shall, on motion of 
the appellee, be clismissed; but the court may, after five days 
notice at the same term, for good cause shown, reinstate the 
appeal upoil the docket, to be heard at the next succeedir~g term 
like other appeals; P~ovidecl, nevertheless, that this and the next 
preceding paragraph shall not apply to appeals in crilliiilal 
actions or appeals i n  forma pauperis. 

(5). Costs for priutiug the record shall be allowed to the suc- 
cessful party iu the case, at the rate of 60 cents per page of the 
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4zc of the page in the Sor th  Carolina Reports for each page of 
one copy of the record printed, not exceeding 20 pages, unless 
othern-ike specially allowed by the court, to be taxed in the bill 
of' cost-; and if the clerk of this court shall prepare the mann- 
qcript copy of the parts of the record to be printed in any 
appeal, he shall be dlowetl tell cxent* per copy d e e t  for quch ser- 
vice, such allo~mnce to be taxed and paid as other fees and 
chargei allo\red to the clerk by law. 

RULE 3.-Certiorari and Supersedeas. 

1. When Applied for. 

Generally, the writ of Ce,-tiorwi, a, a substitute for au appeal, 
must be applied for at the term of this court to which the appeal 
ought to have been taken ; or if no appeal lap, then before or to 
the term of this court nest after the judgment complained of 
ua,c entered in the superior court. I f  the writ shall be applied 
for after that term, sufficient came for the delay must be shown. 

2. Mow Applied for. 

The n rits of Certioraq-i and 8ziprsedeas shall he granted only 
upon petition ip~c i f :Vi~g  the ground* of application therefor, 
except when a diminution of the record <hall be suggested and it 
appear.: upon the face of the recurd that it is manifestly defec- 
tire, in which case, the writ of Ckrtiormi may be allowed upon 
ulotion iu writing. I n  all other cases, the adverse party may 
anyn-er the petition. The petition a d  answer must be verified, 
and the application shall be heard upon the petition, answer, 
affidavit and w c h  other evidence as may be pertinent. 

3. Notice of. 

S o  such petition, or iuotion in the application, shall be heard, 
unle5i the petitioner shall have given the adverse party ten days' 
notice in writing of the same; but the court may, for jlwt cause 
shown, shorten the time of +uch notice. 



844 RULES O F  PRACTICE 

RULE 4.-Counsel. 

1. Agreement of Counsel. 

The court will not recognize any agreement of rounsel in ally 
case, unless the same shall appear in the record, or in writing 
filed in the canre in this cour:. 

2. Argument of Counsel. 

(1 .) The counsel f'or the appellant shall he entitled to open aud 
conclude the argument. 

(2.) The couniel for the appellant may be heard for (me hour 
and a half, including the opening argument and replr. 

(3.) The cou~~sel  for the appellee may be heard one hour and a 
half. 
(1.) The time occupied iu rending the record heforc the arga- 

ment begins -hall not be counted as part of the time allowed for 
the argument; but this shall not embrace such parts of the record 
as may be read pending the argument. 

( 5 . )  The time for argument may be extended by the court in a 
cabe requiring such extension; but application for iuch esteiliion 
must be made before the argument hegins. The court, however, 
inay direct the argument of ~ u c h  point5 a i  it may Gee fit, outside 
of the time limited. 

(6.) Any number of counzel may be heard on either side within 
the limit of the time above specified; but if several counqel shall 
be heard, each must confine hinxelf to a part or partq of the 
s~tbject matter i~~volved  in the exception-, not discussed by his 
associate comniel, unle.;s directed otherwise b r  the court, io a- to 
avoid tedioub and useless repetition. 

7. Briefs, 

The appellant silali file ~ ~ i t h  the clerk a printed brief, if any, 
in which ihail be set forth a brief -tatenlent of the case, embrac- 
ing t.0 much and such parts of the record as inay be necessary to 
~mderstand the caie ; the several grouads of exception and assign- 
ments of error relied upon by the appellant; the authoritie~ 
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relied upon, and if statutes are material, the same shall be cited 
by the baok, chapter and sectiou; but this shall not be understood 
to prevent the citation of other authorities in the argument. 

8. Copies of Brief to be Furnished. 

(1.) Fifteen copies shall be delivered to the clerk of the court, 
one of which shall be filed with the transcript of the record, one 
handed to each of the justices at the time the argument shall 
begin, and one to the reporter, 2nd one to the opposing counsel, 
when he shall call for the same. 

(2.) OF APPELLEE.-The appellee shall file the same niunber 
of like briefs, except that he may omit the statement of the case, 
which shall be distributed in like manner, except that one copy 
shall be delivered to the appellant when he shall call for the same. 

(3.) COSTS OF.-The actual cost of printing his brief, not 
esceediug sisty cents per page of the size of the pages in the 
North Carolina Reports, and not exceeding ten pages, shall be 
allowed to the successful party, to be taxed in the bill of costs. 

(4.) A n  attorney shall not be recognized as appearing in any 
case, unless he shall first sign a printed or written request by him, 
in his own proper handwriting, addressed to the clerk of the 
court, that he be entered as counsel of record in the case men- 
tioned therein, and such request shall be attached to and filed 
with the transcript of the record in such case. And npon filing 
4Xh request, the clerk shall enter the name of such attorney, or 
he may enter it himself, thereby making him counsel of recoid 
for the party he may designate therein. Such appearance of 
coullsel shall be deemed to be general in the case, unless a differ- 
ent appearance he indicated. Counsel of record are not permit- 
ted to withdraw from a case, except by leave of the court. 

Walton v. Sugg, Phil. Law, 98. 

RULE 5.-Books. 

A book belonging to the Supreme Court library shall not be 
taken from the chamber of the Supreme Court, except into the 
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office of the clerk of the court, ~mless by the justices of the 
court, the governor, the attorney general, or the head of some 
department of the executive branch of the state government, 
without the special permission of the marshal of the court, and 
then, only upon the application in writing of a judge of a Supe- 
rior Court holding court or hearing some matter in the city of 
Raleigh, the president of the senate, the spealier of the house 
of Representatives, or the chair~neli of the several committees of 
the geoeral assembly; and in such case, the inarsl~al shall enter 
in a book kept for the purpose, the name of the officer requir- 
ing the same, the name a:ld number of the volume tnl;eu, when 
taken, and when returned. 

RULE 6.-Clerks and Commissioners. 

1. Report in hands of. 

The clerk and every commissioner of this court, who, by vir- 
tue or color of any older, judgment or decree of the Supreme 
Court in any action or matter pending therein, has received, or 
shall receive any money or security for money, to be kept or in- 
rested for the benefit of any party to such action or mattcr, or of 
any other person, shall, at the term of said court held next after 
the first day of January in each year, report to the court a state- 
ment of said fund, setting forth the title and number of the 
action, or matter, the term of the court at which the order, or 
orders, under which the clerk or such commissioner professes to 
act, was made; the amount and character of the investment, and 
the security for the same, and his opinion a'. to the sufficiency of 
such security. I n  every subsequent report, he shall state the 
condition of the f ~ ~ n d ,  and any change made in the anlount or 
character of the investment, and every payment made to any 
person entitled thereto. 

2. Report Recorded. 

The reports required by the preceding paragraph shall be es- 
amined by the court, or some member thereof, and ~ i t h  their or 
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his approval endorsed, shall be recorded in a ~vell bound book 
kept for the purpose in the office of the clerk of the Supreme 
Court, entitled R e c o d  of Funds, and the cost of recording the 
same shall be allowed by the court and paid out of the fund. 
The report shall be filed among the paper5 of the action or mat- 
ter to which the f ind  belong. 

RULE 7.-Exceptions. 

Every appellant, at the time of settling the ease upon appeal, 
or if there be no caSe settled, tlien within ten clays next after the 
end of the term at which the judgment is rendered from which 
an appeal shall be taken, or in case of a ruling of the court at 
chambers and not in term time, within tell days after notice 
thereof, shall file in the clerk's office his exceptions to the pro- 
ceedings, rulings, or judgment of the court, briefly and clearly 
stated and numbered. And, in civil actions, no other exceptions 
than those so filed and made part of the record, shall be consid- 
ered by this court, except exceptions to the jurisdiction, or because 
the coruplaint does not state a cause of action, and such as niay 
be authorized under THE CODE, Sec. 412, par. 3. 

RULE 8.-Pleadings. 

1. Memoranda of. 

Memoranda of pleadings will not be received or recognized in 
the Supreme Court as pleadings, even by consent of counsel, but 
the same will be treated as frivolous and impertineat. 

2. Assigning two or more Causes of Action. 

Every pleading containing two or more causes of action shall, 
in each, set out all the facts upon which it rests, and shall not, by 
reference to others, incorporate in itself any of the allegations in 
them, except that exhibits, by marks or numbers, may be referred 
to without reciting their contents, when attached thereto. 



848 RULES OF P R A C T I C E  

3. When Scandalous. 

Pleading3 containing sca~idalous or ilnpertlnent matter will, 
in a plain case, be ordered by the court to be stricken from the 
record, or reformed, and for this purpose, the court may refer it 
to the clerk, or some member of the bar to examine and report 
the character of the same. 

RULE 9. -Issues. 

If, pending the consideration of an appeal, the Supreme Court 
shall consider the trial of one or more issues of fact necessary to 
a proper deckion of thecase upon its merits, such issues shall be 
made up under the directioi~ of the court, and certified to the 
soperior court for trial, and the case will be retained for that pur- 
pose. 

RULE 10.-The Judgment Docket, 

The judgment docket of this court shall co~~ta in  an alphabet- 
ical index of the names of the parties in favor of whom a i d  
against whom each judgment was entered. On this docket the 
clerk of the court will enter a brief nlelnorailduin of every final 
jutigiuent affecting the right to real property, aud of every judp- 
merit requiring in whole or in part the payment of money, stat- 
ing the names of the parties, the term at which buch judgment 
m-as entered, its number on the docket of the court ; and wheu 
it shall appear from the return on an execution, or from an order 
for an entry of satisfaction by this court, that the judgment haa 
been satisfied in whole or in part, the clerk, at  the request of any 
one interested in such entry, and on payinent of the lawful fee, 
shall make a memorandum of such satisfaction, whether in whole 
or in part, and refer briefly to the evidence of it. 

RULE 11.-Executions. 
1. Teste of. 

When an appeal shall be taken after the commeucemel~t of a 
term of this court, the judgment and teste of the execution shall 
have effect from the time of the filing of the appeal. 
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2. Issuing and Return of. 

Executions issuing from this court nlaj  be directed to the 
proper officers of any county in the State. At  the reyueit of a 
party in whose favor execution is to be issued, i t  may bc made 
returnable on any specified day after the col~lmencement of the 
tern1 of this court next ensuing its teste. 111 the abience of .uch 
request, the clerk shall, within thirty days after the expiration of 
the term, iysue such execution to the county from which the cause 
came, making it returnable on the first dap of the next enzuing 
term. The execution may, when the party in whose favor judg- 
meut is rendered shall so direct, be made returnable to the term 
of the said superior court held next after the date uf it.: iisue, 
and thereafter succes5ire executiol~s will only he iwied firom +aid 
superior court, and, ~vhen satisfied, t l ~ r  fa( t shall be certified to 
this court, to the eud that an entry to this effect may 11be made here. 

RULE 12 -Petition to Re-Hear. 

1. The Code, see. 966. 

"A petition to re-hear may be filed during the vacation wc- 
ceeding the term of the court at which the judgment wab ren- 
dered, or ~ i t h i n  twenty days after the colnmencenlent o f the  ruc- 
ceeding term, and upou the filing of such petition the Chief Jus- 
tice or either of the Associate Justices may, upon such term, as 
he sees fit, make an order restraining the issuing of' an execution, 
or the collection and paymeut of the sdule, uutil the next term 
of said court, or until the petition to re-hear shall have beeu 
determined." 

2. What Contain. 

The petition must distinctly specify and assign the alleged 
error complaiued of, or the material matter overlooked ; aud only 
alleged errors in law will be reviewed upou such re-hearing, or a 
re-hearing may be had for newly discovered evidence, and it 
must appear that the judgment complained of has been per- 
formed or sufficiently secured, aud it must be accompanied with 
the certificate of at least two members of the bar who did not 

54 
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appear in the cause at  the first hearing and who have no intereqt 
in the came, that they have carefully examined the caqe and the 
law relating thereto, and the authoritiei cited iu the opinion, and 
that i n  their opiuion the jndgnient i i  erroneous, and ill nha t  
respect it i i  erroneon-, hut no petition to re-hear shall be dock- 
eted until one of the jubticei of the sapreme court shall have 
endorsed thereon that in his opinion the cu-e iq a proper one to 
be re-heard. 

Wilson 2'. Liueberger, 90 5. C., 130 : Grant 21. Bell. 90 X. C., 502:  Strickland a .  

Drauphan, 91 N .  C., 103; White  u. Jones, 92 S. C., 388. 

3. Notice of. 

Before applying for an order to restrain the issuing of an  exe- 
cntiou or the collection and uayment of the same, written notice 
 nus st bc give11 the aclver>e party of the intended nlotion, as pre- 
scribed by lav-, ancl also of the proposed application for a 
re-hearing of the cause, with a copy of the petition therefor; the 
court map, honever, grant a tenlporarj- restraining order without 
notice. 

RULE 13.- -Motions. 
A11 motioni made to the court, shall be reduced to writing, and 

shall contain a brief staten~ent of the f k t s  on which they are 
founded and  the purpoie of the same. Such motion, not lead- 
ing to debate, nor followed by volwninous evidence, may be 
made at  the opening of' the hesaioub of' the court. 

RULE 14.--Cases Heard out o f  their Order. 
In caws nherein the State is concerned, involving or a#ecting 

soale matter of' general pnhlic intere.t, the court may, apou nlo- 
tion of the uttoruey general, :ib,iign an earlier place in the calen- 
dar, or fix :L day for the at-gurnent thereof; which &all take prece- 
dence of' other i)ui;nt-. 

RULE 15.--:rases Heard Together. 
r 7 1 \ y o  or more c:;lses involving the same may, by leave 

of the court, he heard together, but they must he argned as one 
c s e ,  thc court directing, nrhe~l thc coullsel disagree, the course of 
t h e  argument. 
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SUPERIOR COURTS OF NORTH C A R O L I N A ,  

JUSTICES O F  THE S U P R E M E  COURT, 

RULES. 

1. No entry shall be mncle on the record* of' the wperior 
courts (the summwlq docket exc~epted,) by any other l)er,on t l ~ a n  
the clerk, his regular deputy, or iolile perqon i o  direc*tecl hy the 
presiding judge, or by the judge hin~*elf. 

2. Ko  perwn who is hail in any action or proceeding, citlwr 
civil or criminal, or who i- wwri ty  for the pro-wution of any 
suit, or upon appeal from a justice of the Peace, or i- ;.ccr~rity 
in  ally undertakiug to he affwtecl by the r e d t  of' the trial of the 
action, r h l l  appear a- co~unse1 or attorney in the sanw catwe. 
And it shall be the duty of tllr clerk, of the several ~nper io r  
court, to .tate, in the docket fbr the court, the nalnei of the  bail, 
if' any, a d  becurit? f'or the pro.ecntion, in earh case, or upoll 
appeal frorn a justice of' the peace. 

8. That iu all cases civil alid c r imi ld ,  wheu no evidcwe i, 
iutroducecl hy the def'eudant, the right of' reply a d  concalu,io~r 
sliall belong to his counsel. 

4. When several couuqel are employed ~ L I  the ,.anje side, tllc 
examination, or cross-examiuation, of each ~ i t ~ w ~  +hall he con- 
ducted by one couilsel; but the coul~sel may ( h j g e  u;1h eacli 
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successive witness, or with leave of the court, in a prolonged 
examination of a single witness. When a witness is sworn and 
offered, or whea testimony is proposed tu be elicited, to which 
objection is made by counsel of the opposing party, the counsel 
so offering shall state for what purpose the witness, or the evi- 
dence to be elicited, is offered, whereupon, the counsel objecting 
shall state his objections and be heard in support thereof, and the 
counsel so offering shall be heard in support of the competency 
of the witness and of the proposed evidence in conclusion-aud 
the argument shall proceed no further unless by special leave of 
the court. 

5. TJThen a party in a civil snit moves for a continuance on 
account of absent testiniony, such party shall state in a written 
affidavit, the nature of s i~ch testimony, a i d  what he expects to 
prove by i t ;  and the motior~ shall be decided without debate, 
unless permitted by the court. 

(The above rzcles substantially, prescribed by the supreme court 
at January Term, 1816.) 

6. That in any case where a question shall arise as to whether 
the counsel for the plaintifl' or the counsel for the defendant 
shall have the reply and the conclusion of the argument, except 
in the cases mentioned in rule three, the court shall decide who 
is so entitled, aud its decision shall be final and not reviewable. 

Brooks v. Brooks, 90 X. C., 142 ; Cheek v. Watson, 90 N. C.,  307 ; Austin v. 
Secrest, 91 N. C., 214. 

7. Issues shall be made up as provided and directed i n  THE 
CODE, secs. 395 and 396. 

8. Judgments shall be docketed as provided and directed in 
THE CODE, sec. 433. 

9. Clerks of the superior courts shall not make out transcripts 
of the original judgment docket to be docketed in another county, 
until after the expiration of the term of the court at which such 
judgments were rendered. 
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10. Judgments rendered by a justice of the peace upon a sum- 
mons issued and returnable on the same day, as the cases are suc- 
cessively reached and passed on without continuance as to any, 
shall stand upon the same footing-, and transcripts for docketing 
in the superior court shall be furnished to applicants at the same 
time after such rendition of judgment, and if delivered to the 
clerk of such court ou the same day, shall create lieus on real 
estate and have no priority or precedence the one over the other, 
if all are or shall he entered within ten days after ~ a c h  delivery 
to said clerk. 

11. I n  every case af appeal to the supreme court, or in which 
a case is taken to the supreme court by n~eans of the writ of c k -  
tiorari as a substitute for an appeal, it shall be the duty of the 
clerk of the superior court, in preparing the transcript of the 
record for the supreme court, to set forth the proceedings in the 
action in the order of time in which they occurred, and the sev- 
eral processes, or orders, and shall be arranged to follow each 
other in order as nearly as practicable. 

The pages of the transcript shall be plainly numbered, and 
there shall be written on the margill of each, a brief statement 
of the subject matter, opposite to the same. 

O n  some paper attached to the transcript of the record, there 
shall be an index to the record in the following or some equiva- 
lent form : 

Summons-date, - - - page 1, 
Complaint-first cause of action, - - - ( ( 2 ,  
Complaint-second cause of action, - - (( 3, 
Affidavit for attachment, - - - - ((  4, 

and so on to the end. 

12. Every clerk of superior court aud every comn~issioner 
appointed by such court, who, by virtue or color of any order, 
judgment or drcree of the court in any action or proceedings 
pending in it, has received, or shall receive any money or secu- 
rity for money, to be kept or invested for the benefit of any party 
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to such action, or of any other perwn, %hall, at the term of quch 
court, held on or nest after the first clay of January in each year, 
report to the judge a statement of faicl fimd, setting forth the 
title and nnml)er of the action, and the term of the court at 
which the order, or orders, nntler which the officcr profe-se- to 
a(+, were matle, the amou~it  and character of the inxe;tment and 
the security f i ~ r  the yarn? and hiq  pinion :I< to the siifiicieucy of 
the sevurity. I n  e\-ery report after the firkt he shall set forth 
any change made in the aniorint or character of the ill\ estrnent 
since the lait report, and every pajment niade to any person 
entitled thereto. 

r 3 1 he reporti required by the nest preceding paragraph 4 a l l  be 
made to the  judge of the sl~perior court holrii~lg th r  f i r ~ t  tern1 of 
the court in each and every year, w!ro -hall exanrine, or c a u v  tlie 
same to be esa~nined, and if '  bun? correct and 10 ceitified hp 
him, hhdl be entered l y  the clcrk upoil hi, hook of account., of 
guardian- a i d  other fiduciaric,. 

13. The superior cmr t  .hall graiit the I\ rit of wcordnri only 
upon the petition of the party a p p l y i ~ ~ g  for it, ipecifving partic- 
rilarly the grounds o:' the application for the hame. The petition 
shall be verified and the n r i t  may he grauted with or without 
1iotic.e; if with native, the petition shall he heard upon answer 
thereto duly verified and upon affidavits a d  other evidence of-ferecl 
by the parties, and the deci4ou thereupon ihall be fiual, wbject to 
appeal as in  other case*; if granted without notice, the petitioner 
shall firbt give the tlndertaliing for cxoets, and for the writ of super- 
sedens, if  prayed for as requiretl by THE C ~ D E ,  see. 545. I11 such 
case, the writ shall be made returnable to the term of the superior 
court of the county in n hich tlie jndgment or proceeding com- 
plained of was granted or had, and ten days' notice in writing of 
the filing of the petition shall shall be giren to the adver,se party 
before the term of the court to which the writ qhall be made 
returnable. The clefelidant in the petition, at  the term of the 
superior court to which the said writ is returnable, may move to 
di~ulisq, or answer the kame, and the answer shall be verified. 
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The  court ihall hear tlic applicati~n at the return term thereof- 
unless for good c a u ~ c  ~11own the hearing shall be continued--npon 
the petition, all-mer, aEtlavit5 aud qucli evitlence a i  the court may 
deem pertinent, awl d i imi ;~  tile w u e ,  or order the caye to be 
placed on the trial i l ~ l i e t  arcording to Iaw. 

I n  proper cahe., the court may qrant tlie writ of ctrtiorrrri in 
like mannrr, except that in caw of the Yugpt ion of e tlinlinu- 
tion of the recud it -hall nianifehtly appear tll:~t the record i5 
inlperfect, the court Ilia! gmnt the writ ~ ~ p t m  1notio1i ill tile cause. 

1-2. I n  110 ca-e sliall the court niake or biqn :illy order, decree 
or judgment directing the py lnen t  of any rnolley or +cr~ritie.i 
for nloney 1)elongilig to any illfalit or to any perion, until i t  ihall 
fir.t appear that well perwn i. entitlet1 to receive the hamc :~nd 
ha5 give11 the bond- recluiretl hy law in that reyeczt, and wc.h 
payment h l l  be rlirtvtetl, only wlien iucli bond, a i  reqnirecl by 
law shall have been given and wcepted by competwt author it,^. 

13. I n  all casei where it i; proposed that  infant. ihall w e  bv 
their next friend, the court hl~all appoint s ~ ~ c h  next f r i e d  upon 
the written application of a reputable di4ntercitetl perm1 cloiely 
col~nected with iuch iufhl t ;  but if +rich per-on will not apply, 
then upoil the like application of Gome reputable citizen, and the 
court <hall nlalie such appoint~ilwr only after clue inquiry as to 
the fitneqi of the persou to he appointed. 

Younq 2 Young, 91 iS C., 3.59 

All niotions for a ga:trtlinn rid litem, ,hall be made in writing, 
and thc court shall a p p o i ~ ~ t  bucl-i guardian only after due inquiry 
as to the fitness of the psw)n to he appointed, and such guardian 
must file an aniwer i : ~  every caLe. 
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ADOPTED BY THE 

JUDGES OF SUPERIOR COURTS OF NORTH CAROLINA, 
JANUARY 4,1884, AT GREENSBORO. 

I. All civil actions that have been at issue for two years, and 
that may be continued by consent at any term, will be placed at 
the end of the docket for the next tern] in their relative order 
upon the docket; when the continuance shall be ordered, and when 
a civil action shall be continued on motion of one of the parties, 
court may, in its discretion, order that such actio~i be placed at 
the end of the docket, as if continued by consent; but this rule 
will not be enforced when the opiniou of the suprenie court has 
been certified to the court below since the last term; in such case 
a continuance will be ordered without prej~dice, unless tried by 
consent. 

11. When a calendar of civil actions shall be made under the 
supervision of the court, or by a committee of attorneys under 
the order of the court, or by consent of the court, unless cause 
be shown to the contrary, all actions continued by conse~it and 
numbered on the docket bet,ween the first and last numbers 
placed upon the calendar, will be placed at the end of the docket 
for the next term as if continued by consent, if such actions have 
been at issue for two years. 

111. Neither civil nor criminal actions \vill be set for trial on 
a day certain, or not be called for trial before a day certain, unless 
by order of the court, and if the other business of the term shall 
have been disposed of before the day for which a civil action is 



set, the court will not be kept open f i r  tlie trial of such action, 
except for -onle yer ia l  reason apparent to the judge; bat thi- 
rule nil1 not apply \rhen a cdendar ha< been adopted by the 
court. 

IT. The c w r t  \rill reqerve thc right to (letermine whether it 
i i  necewrj- to make a c:ilentlar, antl also, for the cliapatch of 
business, to make order- a- to the tli.:po,ition of cauies placed 
uyon the c-alewl:rr 2nd n ~ t  reached o u  t!lc clay for v-hii>li the!- 
may he set. 

IT. When a calendar 4 ~ 1 1  hr made, all action- that do not 
reqnire the interreution of' a jury, toqethrr nit11 nlotions for 
interlocr~torv ortler3 will be placed on the motion docket, antl the 
j u d ~ e q  will claim the right to c:i!l thr  n~otion docket at :in! time 
after the calrndar illall he taken up. 

VI. Appeal- from justice, of the peace in civil :wtions will 
not be calletl for trial ~nlless the retnrnq of well appeal5 have 
been docketed tell day+ previoui to the term, but appeals (lock- 
eted le-s than ten days before the term may he tried by consent 
of partie&. 

TIT. TI7hen civil action* 4 a l l  hc c.o:~tiiiaetl by con5ent of 
pr t ie- ,  t l ~ e  court will, upon *uggehon that the charges of n i t -  
n e w s  and fee- of' officers h a w  not lxen paid, acljudge that the 
parties to the actiou pay re-pectin?]? their rmw cw~tz, wbject to  

the right of the prevailing narty to ]lave such cost.: taxed in the 
final judgment. 

1'111. When time to file pleadings i- allowed it ohall he corn- 
puted from the expiration of the term :IS fixed \>y law. 

IX. Except for sorue unwual reason, con~~ected with the bu.i- 
ness of the court, attorney.j will not I)e n ~ ~ l t  for, when their cxaseb 
are called in their regular ortler. 
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S. Clerliq of the c o u r t ~  will be required, upon the criminal 
dockets prepared f'or the court and solicitor, to state and num- 
ber the (~riminal hnsiness of' the court in  the following order: 

Firqt--,llI criminal c a n w  at i sn? .  Ser0nd--~4ll n a r r a n t ~  
llpon ~ v l l i c h  partie- h a w  been 11eltl to  n11.u-e:. : ~ t  the term. 
Third-Alll prewltmcnt- marle at precetlinp terms, udi iposed 
i Fo111~h--~lll raw. herein judpn~e!~t. n i s i  have been en- 
tered a t  the preceding term apainht defendant, and their bure- 
tic., and ag;tin<t tiefadtiny juror\ or witne-ye. in hehalf of the 
State. 

Fir-t--Thc name.; of the parties. Seconcl-The nature or the 
astion. Thirtl--1 .urnmar!. hiytory of the ca-e, irlclr~diug the 
date of issuailw of proceir, pleaclinp~ filed, and a brief note of' 
all proceeding- and  order^ therein. Fonrth--4 blank space for 
the entries of the tczrrn. 





I N D E X .  

ACCOUNT STATED : 

1. Where a statement of account is rendered to a debtor who keeps i t  for a 
long time without objection, it becomes an account stated, and cannot be 
opened except for substantial error, mistake, omission or fraud. Booch v. 
Taughalt, 610. 

2. I n  opening the account for any of these causes the burden of proof is on 
the debtor. Ib id .  

ACTION TO RECOVER LAND: 

1. Where in an action to  recover land, the defendant failed to file a bond to 
secure costs and damages as required by T h e  Code, sec. 237, it  is error to 
strike out the answer on a motion made at  the trial term, without giving 
the defendant an opportanity to file a bond at that time. iVcMillalz v. 
Baker, 110. 

2. The bond under this section of The Code is for the benefit of the plaintiff, 
and he can waire it, and will be deemed to have done so, if he allows a 
number of terms of court to pass without demanding it.  If not waived 
entirely, it is waived unt,il demanded. Ib id .  

3. An order of the Superior Court, striking out an answer in an action of 
ejectment for want of a bond by the defendant, is reviewable, where the 
defendant has been led to assume that the plaintiff has waived the bond. 
Ib id .  

4. A tenant cannot contest his landlord's title until he has given u p  the pos- 
session of the land. Jumes v. Russell, 194. 

5.  The second story in a house, when held separately, may be recovered in an 
action of ejectment. dsheville Div. v. Aston, 578. 

6. The owner of an equitable estate may bring an action in the nature of 
ejectment, under The Code sy6tem of proceedure. Taylor v. Eatman, 601. 

ADJOURNMENT OF COURT : 

1. A pleading placed on the files of the Court after the Judge has left for the 
term, is not filed in contemplation of law. 3 d e y  v. Blank ,  476. 

2. When the Judge presiding leaves a court finally before the term has expired, 
he should have it adjourned and not leave it opkn to  take care of itself. 
Such practice has no legal sanction, and i t  gives rise to misapprehension, 
confusion and wrong. I bid. 

3. Until the term expires, there is no final determination of the cause, so that 
the case on appeal need only be filed within five days after the end of the 
term at  which judgment is rendered. Furrentine v. T h e  Railroad, fX2. 
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ADMINISTRATOR : 
I .  An administrator has no poxver to  resclnd a contract to purchase land, 

made by his ~ n t e ~ t a t e .  Ou'ens v. Phe lps ,  231. 

2. Where in an action brought t o  declare such attempted resciss~on a nullitj ,  
i t  appeared that  the  vendor had paid t o  the  adrninist,rator a sum of money 
for which the rescission was the consideration ; Helli, that the administra- 
tor had such an interest as made him incompetent t o  testify. I b i d .  

3. The plaintiff adn~inistrator alleged that  under a parol contract t o  purchase 
certain lands, his intestate had paid a portion c~f the  purchase mouey, and 
prayed judgment against the  defeudants for the amount so paid. The 
defendants, by their answer, admitted the  contract substantially as set 
out in the co~nplaint  : IIeZd5 that  the action mufit be dismissed. S y m e  v. 
Rnith, 335. 

4. 11: an r.:niic)l~ 111.ouyl1: b:: :in :rdministrator on notes gi:-c:~ by s a n e  of the 
distributees for  articles purchased a t  the  administrator's sale, t he  declara- 
tions of the  admiuistrator, a t  the time when the notes were  give:^, that  he 
vou ld  only be obliged t o  collect a portion of the  notes, as the  estate owed 
on13 a small amount of debt,  are inadmissible. Ijame8 v. -IlcClai~r~och, 382. 

5.  S l i  that  is required of an administrator in  the  management of his intes- 
tate 's estate is diligence and f ide l i t~ .  I f  coercive measures vigorously 
pushed against a debtor are likely to result iu a loss t o  the  estate, he  is 
uol required t o  adopt them. Tomence v. D(rz'itlsou, 137. 

6. An administrat,or is never held responsible because the  exercise of a rea- 
sonable discretion has turned out unfavorably for the estate. 1b;d. 

7. The fact that  au adminifitrator has n common interest in theesta tc  with the 
distributees is a circulr~stance tending t o  show the exercise of fidelity in 
the  n~anageruent of the  estate. / b id .  

8. An administrator canuot he charged with interest at eight per cent. ,  because 
he is indebted t,o the  estate and has realized that  rate on money of his 
own. Grwd v. h ~ d l ! l u ~ d ~ ~ ,  442 

9. A commission of 6 per ceut. will sometimeb be allowed. i b i d  

10. Where an administrator is distributee, and owes debts to  the e>t:ite, the 
debt,s must be  talien from his distribativr share. I;rud v. Edri,ai~rls, 447. 

11. I n  1869, tbe  plaiutiff's intestate obtainad j u t l g m e ~ ~ t s  ngait~st the  mcestor  
of tha defeudants, on debts coutracted in 1866, and a houlestcati wa.; nllot- 
t,ed t o  t,he defendant, wl~ich,  at. his death, wa.; re-sllotlrd l o  hi; infant 
children, the  prrscnt defeuilauts. 4 petitioi~ mas  filed by the  det~tor ' s  
administrat,or to  sell the  l~o~~les t en r l  l o  make assets to  pa>- the  judgn~en t s  ; 
Held, Ist, that  by a s s e ~ ~ t i u g  for so long a time to  the  iiomestead allutruent, 
and hg availing t l~ei i i~civc~a of the  prurision of t,he btatute, which pre- 
~ e n t e d  their juclgn~eots f rom being burred, the  crrditors were precluded 
from denxing the  right of the  infants to  t h e  homestead ; Yd, that  the 
creditors were eutitlcd to  have the revert.ion after the t ie te~wiui~t ion of 
the  homesteucl, not the  trbaolute estate in the Innd. sold to  pa7 their debts. 
Cobb v. Hnlgbu~ ton ,  63'2. 

12. Where an administrat,or dies. no one but all administrator de h u ~ ~ i h  7 1 0 7 ~  of 
his intestate cau call his astiite to  accourrt for the asset8 of his iut,estatr. 
Xelle,'rilZ v. X e w i l l ,  657'. 
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Where a suit was pending by the next of kin against an administrator for 
the distribution of the  estate in his hands, and the defendant died, It toas 
held, that after such death the uext of kin cannot n.aintaiu the actiou, and 
further thut the court had 110 poner  to allow tm administ.sat,or di. honis noiz 
to  be made a part,y plaintiff in the pending action. Xewill v. Jfe~ri l l ,  857. 

Land is not assets until it is sold aud the proceeds received by the per- 
sonal representative. TTi'lso~~ r. Bpmm, 717. 

Quteiy--Whether an admini8trator can be sued on his bond wlleu he has 
been negligent in not obtair~iug an order Lo sell his intestate's land for 
assets. I b i d .  

Where it is necessary, and the adrniuistrat,or fails to  take t,he proper steps 
to sell hid intebtate's real estate for assets, he may be ctrmpullcd 117 the  
clerk to do so, or :t creditor may file a creditor's bill in the Superior Court 
against the administrator or exeeut,or, and the heirs-at-lnw or dev i sc?~ ,  
for the sale of the land. Ibid. 

1. When a fatber, haviug several children, conveys a valuable tract of land to  
one for a uominal consideration, the presnrnptiou is, that he intends i t  as 
au ad\ amcement and to be accountedfor as such. Eayuer v. IIululpe~, 300. 

2. Eitirer party may introduce evidence to  support or rebut this presumption. 
Ibid. 

ADVERSE POSSESSION : 

1. Iu case of common possession by two persuns, the ownership draws to it 
the  possemion, arid i t  is presunied to  be in him who has the tit,le. SO 
where a ward resided with his guardian ou :I tract of lautl ill which he had 
an interest as t,enaut,-ill-comrnon, his yosses,sion is pl,esumell to  be  in 
accordance with his t,itlr, and there is no  adverse possession against him. 
Caylovd v. Iie.spuss, 553. 

2. A deed corlreying a lif~--est:lte is color of title, and when nccornpnr~icd by 
adverse poshemion for the required t h e ,  will ripen iwt,o a good title to  the 
lift,-estate so granted. ftatom v. illullis, 6'23. 

8. When the plaintiff c1::iuls turdas a tlt:ed purporting to conreg tile land iu 
dispute, m d  shows all :~11]mrcwtly adverse possession, t , l~e burdrn of lroof 
is on the defendant l o  show that such possession is I J O ~  adverse; arid, when 
he claims a rever6iouarg estate aft,er :i life-eatiite, that such life-estate 
det,ern~iued t,oo short a time before the 11rilrging of t l ~ c  actiou to 1131' hi8 
right. Ibitl. 

4. T h e r e  A, h d ~ i u g  a 11fe-eotate, courex b to  B In fee, \!ho couveqs to  C, the 
re!elsloner or reu~a lude~rnar~  does nut have a r1gi11 0 2  actlon autrl the 
death of the 11tc tenant S t  111s death, t l ~ c  pos'iecs~on beconreb ad7 er5e, 
and will rlpeu into a xood t ~ t l e  by sewn je:rrs1 po%qrcsion, the title belug 
out  of the State. f61d. 

5 Possessiol~ b j  a grantee of an? part of the land d c s ~ n l ) e d  III hls deed, 1s 
coustructwe posse%lou of the P r ~ t ~ r e  tract aqaioqt d l  Irersvns, c~xcept a 
party having a superlo1 t ~ t l e  to  the part of w h ~ h  there ~f only constructive 
possession. Ibad 



AGENT. 

1. Where an agent exceeds his authority, his principal must either wholly 
ratify or wholly repudiate the transaction. He cannot ratify that portion 
of the contract which is beneticial to  him, and repudiate the remainder. 
Rlcdusill v. E'nlls, 222. 

2. The contents of a letter written to the plaintiff by his agent and carried by 
the defendant, but of which he was ignorant, are not competent evidence 
on the trial, though material to  the issue. Simmons v. Nann, 12. 

3. Where A, as the agent of B to collect a debt from C, borrows money for C, 
a i t h  which to pay the note, the debt to  A is cxtingniqhed as soon as the 
money comes into h ~ s  agent's hands. Grattdy v. Abbott, 33. 

4. This principle, however, does not extend to  the agent of several principals, 
one of whom owes the other. I b i d ,  33. 

5.  Where the only evidence to  show an agency was that some money belong- 
ing to  the alleged principal had been paid to the party sought t o ' b e  
prot'ed an agent, and the alleged agent had doue suudr;. acts of kindness 
for the alleged principal; Held, no evidence to  shox  an agenc7. Tortes- 
cue v. Jlakeley, 56. 

6. Where one stands silently by and hears a c o ~ t ~ r a c t  made for him bj- au- 
other, he is bound by such contract. James v. Ruusel2, lQ4. 

7. A husband may be the agent of his wife. Ha~per  v. Dnil, 394. 

8. TVhere concurrent insurance is elfected in different roiripanies, all repre- 
sented by the same general agent, an examination and valuation made by 
a subordinate agent of one of the insurers, is admissible in eridence 
against all who act on his report, and the same rule applies to  successive 
insurance in different coml~auies. Dnpree r. Ins.  Co.; 417. 

9. Authority delegated by a creditor to an agent to  collect aud sattle a debt, 
leaves the medium of paxment largely at  the ageut's discretion, but it 
does not extend to  a settlemeut which t,he debtor knows will enure en- 
tirely to the benefit of t,he agent. Williarm v. Johnston, 532. 

10. An attorney for a foreign corporation, who has claims lo collect for them - - 

in this State, is not a local agent upon whom process can be served. 
Xoore r. T h e  Bank,  530. 

A local agent of aforeign corporation, upon whom process can be served so 
as lo  bring the corporation into court, means an agent residing either per- 
manently or temporarily in this State for the purpose of his agency, and 
does not include a mere transient agent. Ibid .  

A power to act for another, however general its terms or wide its scope, 
can not be enlarged into a power to  pervert funds coming into the agent's 
hands, without clear approval or ratifi~at~ion by the principal. Williams 
v. Whit ing,  683. 

When defendant swore that he sent his wife to  a person to  borrow money 
with which he paid for the property alleged to  have been stolen, having 
thus made her his agent, it is competent for  the State to  prove what the 
wife said to this person when she got the money as t o  the purpose it was 
intended to serve. State v. Lemon, 790. 
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AGRICULTURAL LIEN : 

Where a tenant makes an agricultural lien, and afterwards the land is sold 
under execution as the property of the landlord ; It is held, that the owner 
of the lien has a right to the crop superior to the purchaser at execution 
sale. Dail v. Freeman. 351. 

ALIMOSY : 

1. In applications for alimony, under The Code, W1291, it is competent for the 
husband to  controvert the allegations of the complaint bx afidavit or 
answer, and the judge must find the facts, and set them forth in the 
record. Lassiter r. Lassiter, 129. 

2 .  Where the facts as found by the judge, would, lf found by the jury on the 
final hearing, warrant a divorcefrom bed and board, thevper se constitute 
suficient ground to a ~ t a r d  alimonq pendente lite. Ibid. 

3. Condonation is forgiveness upon condition, and the rondition is that the 
party forgiven will abstain from like offences aftern : d s .  If the cundi- 
tion is violated, the original offence is revived. Ibitl. 

4. Much less cruelty or indignity is sufficient to revive tranwctior~s occurring 
before condonation, than to support an original suit for divorce. I b i d .  

5.  In  an application for alimony it need not he found as a fact that the plain- 
tiff was a faithful, dutiful and obedient wife. I b i d .  

AMENDMENT : 

1. The pourer of a court to amend its records at  a subsequent term is esseu- 
tial, and such amendment should not be made by sunply noting the order 
to amend, but it should be actuallj made bj correcting the minutes of the 
former term. McDowelT v. iMcDowel1, 222. 

2. A l l o a i n ~  an amendment to a petition for a recordari is matter of discre- 
tion, and cannot be reviewed on appeal. Pritchard v. Samferson, 41. 

3. The jurisdiction of the Superior Court in appeals from a justice of the 
peace is entireiy derivative, and if the justice had no jurisdiction in the 
action as it was before him, the Superior Cuurt can derive none by amend- 
ment. Ijames v McClanwoeh, 362. 

4. The Court has no power to convert a pending action that cannot be maiu- 
tained, into a new one, by admitting a new party plaintiff, who is solely 
interested, and allowing him to assign a new cause of action. Xerrzll v. 
Mewill, 657. 

5.  where notice of the attachment is omitted from the order of publication, 
but in the published notice the defendant is informed that au attachment 
has been issued against his property, to what court it is returnable, Bc., 
the court has power to amend the order of publication, so as to iufiert a 
requirement that notice begiven of theattachment. Bank v. Blossom, 695. 

6. bre-Whether  such amendment is necessary. Ibid.  

ANNUITY : 

1. A mortgage given to secure an annuity provide4 that in case the annuity 
was not promptly paid, the annuitant might sell the mortgaged land, and, 

5 6 
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after paying the overdue instalmente, might either re-invest the money or 
might estimate the cash value of her annuity at  the day of sale, and retain 
the amount out of the proceeds. The annuity was in arrears, and a suit 
was brought by a second mortgagee to foreclose. The annuitant. elected 
to take the cash value of her annuity, but diedpendingthe action to  fore- 
close; Held, that her administrator was only entitled to the unpaid arrears 
of the annuity and interest thereon. Moore v. Dunn,  63. 

APPEAL : 

1. Where, in deference to the opinion of the Judge, a plaintiff submits to a 
non-suit and appeals, the non-suit will be set aside and a new trial ordered, 
if in any view of the evidence the plaintiff has made out a prima facie 
case. Abernathy T. Stotozoe, 213. 

2. If an appellant fails to  perfect his appeal either by his own negligence or 
that. of his agent, he loses his appeal. Winborne r. Byrd ,  7. 

3. When an action is tried at  a t.erm of a Superior Court, which term expires 
less than ten days before the next term of the Supreme Court begins, the 
appellate term of the latter court for such action is that which beginfi next 
after the expiration of the time allowed by law for perfecting the appeal. 
Cregory v. Hobbs, 39. 

4. Where an appellant allowed the term of the Supreme Court to which his 
appeal should have been taken to  pass without either causing his appeal 
to be docketed in the Supreme Court, or- obtaining a eel-tiorari in lieu of 
an appeal ; Held, that he was not entitled to a certiorari at the next term 
of the Supreme Court. Suite?" v. Brittle, 53. 

5. Where no statement of the case accompanies the record, the judgment 
will be affirmed, unless upon looking into the record it is found that 
there is a want of jurisdiction, or it is apparent from the whole case that 
the plaintiff is entitled to no relief. Qreen v. Dawsor~, 61. 

6. When a new trial is awarded by the Supreme Court on appeal, the caee 
goes back to the Superior Court for a new trial on the whole merits, and 
the court below ought to  proceed with the trial, as if no former trial had 
taken place. I t  is immaterial that the evidence is the same as that used 
on the former trial. McMillan v. Baker, 110. 

7. In a petition for a certiorari to correct a mistake in a case stated on appeal 
by the Judge, it must be shown that by inadvertence, mistake or accl- 
dental misapprehension, the presiding Judge misstated or failed to state 
something that ought to appear in the case settled on appeal, and that the 
Judge would probably make the correction, if the certiorari is granted. 
Ware v. Nidbet, 202. 

8. The absence of the Judge from the district does not dispense with the 
requirement that he should settle the case on appeal upon disagreement 
of counsel. Owens v. Phelps, 231. 

9. When counsel disagree as to the statement of the case on appeal, and 
instead of submitting the two variant statements to the judge, they are 
both sent to the Supreme Coart, that court will not dismiss the appeal, 
but will presume that the appellant agrees to the amendments contained 
in the case of the appellee, which will he taken as the case on appeal 
I b i d  
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10. An appeal not proseruted for two terms of the Supreme Court Till be dis- 
missed when reached in regular order, unless good cause be shown for a 
continuance. Brantly v. Jorda?!, 291. 

11. An appeal must be brought to the term of the Supreme Court that comes 
next after it was taken. Collins v. Faribault, 310; Pzltman v. fiintberly, 
562. 

12. If an appeal is not hrought to  the proper term of the Supreme Court, 0x1 

good cause shown, a eer t iorn~i  will be granted. Ib id .  

13. Providing an ucdertaking on appeal is not a professional duty which au 
attorney owes to  his client, and an assumed agency of counsel to  see that 
this is done, is the same as if the agent was not a professional man, and 
his neglect is the neglect of the principal, so far as losing the right to 
appeal is coucerned. Churchill v.  h s .  Co,, 48.5. 

14. When the trwnscript does not show that a u j  court was held, 01 that any 
Judge was present or gave judgment, i t  is so defective that the Supreme 
Court has no jurisdiction to  act upon it. Broadfoot v. XcKethan, 561. 

15. If for any reason the Judge fails to  settle the case on appeal, upon disa- 
greement of counsel, in time for the appeal to  he docketed in the Supreme 
Court, the appellant must bring up the record in its imperfect state and 
have it docketed, and then move for the propel orders to qet the case on 
appeal before this courl. otherwise the appeal will be d~sm~ssed .  Ptttnban 
v. Kzntberly, 562. 

16. I t  is the duty of the appellant and not of the clerk to have the record sent 
to  the Supreme Court. So where the case 011 appeal was filed in the office 
of the Clerk of the Superior Court a short time before the term of the 
Supreme Court to  which it should have been brought expired, but the 
transcript 15-as not docketed until during the next term; the appeal was 
dismissed, although the appellant had applied for a cei1iomr.i at  the term 
a t  which his appeal should h a ~ e  been docketed. Ib id .  

17. In  order for the Supreme Court to  acquire jurisdiction, it, must appear in 
the transcript of the record, that an action was instituted, that proceed- 
ings were had and a judgment rendered from which an appeal could be 
taken, and that an appeal was taken from such judgment. hpence v. Tup- 
scotl, 576. 

18. Where the transcript of the record sent to the Supreme Court is imperfect, 
the appeal will not be dismissed, but the papers will be remanded, in order 
that  a proper transcript may be sent up. Ib id .  

19. The constitutional provisions tha t  the Supreme Court shall have jurisdic- 
tion to review upon appeal any decision of the courts t ~ e l o ~  upon any 
matter of law or legal iuference, is not impaired by an act of the 1,egislature 
postponing the right of appeal until the final determination of the cause ; 
and the general law allowing appeals from interlocutory judgments must 
yield to  the provisions of a special act. Eailroad Co. v. ?F-arre?z, 620. 

20. Until the term expires, there is no final determination of the cause, so that 
the case on appeal need only be filed within five days after the end of the 
term a t  which judgment is rendered. Turr.entim v. T h e  Kuilroad, 642. 

21. I n  calculating the time within which the case on appeal must be filed, the 
tirst day is to be excluded. Ib id .  
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22. Where part of the issues in an actiou are decided by a trial, and others, 
material to the final disposition of the cause, are left open for further 
adjustment, an appeal is premature, and it will not be entertained. Uni- 
versity v. T h e  BiLnk, 651. 

23. An appeal can be taken from an order of the Superior Court either mak- 
ing or refueing to make additional parties, when such order affects a snb- 
stantial right of the appellant; and it seems that the appeal may either be 
taken at once, or it can be assigned as error on an appeal from the final 
judgment. Merrill r. Merrill, 657. 

24. An appeal lies at  once from an interlocutory order that may in effect put 
an end to the action, or that may prejudice a substantialright of the party 
complaining. Ibid.  

APPEAL-ASSIGNMENT OF ERROR : 

1. The a~signment of error, that certain issues were not submitted, when 
such issues were nat asked until after the trial, comes too late. Simmons 
v. Mann, 12. 

2. Allowinq an amendment to  a petition for a recorda~*i, ib a matter of discre- 
tion, and cannot bc assigned as error. Prilchard v. Sanderson, 41. 

3. Where the alleged error is jurisdictional, it  may be assigned for the first 
time in the Supreme Court. Hunter v. Yarborough, 68. 

4. An order of the Superior Court, striking out an answer in an action of 
ejectment for want of a bond by the defendant, is reviewable where the 
defendant has been led to assume that the plaintiff has waived the bond. 
McMillan v. Baker, 110. 

5. I n  an action on a judgment, it cannot be assigned as error for the first time 
in the Supreme Court, that the plaintiff did not obtain leave as required 
by sec. 14, C. C. P., to bring the action. Dunlap v. Hendley, 115. 

6. The plaintiff claimed the locus in quo as devisee, and also alleged that the 
defendant had possession thereof as his tenant. The defendant objected 
to  the introduction of the will under which plaintiif claimed. The jury 
having found that the defendant went into possession of the land as plain- 
tiff's tenant; It way held, that a n j  error in admitting the will in evidence 
was immaterial. James v. Russell, 194. 

7.  Refusal to  submit an issue not raised by the pleadings cannot be assigned 
as error. Bell v. Ho$man, 273. 

8. I n  references by consent, it is only when there is no evidence reasonably 
sufficient to  warrant the referee's findings of fact, that a matter of law is 
presented, reviewable on appeal. Hunler v. Kelly, $83. 

9. Where an order grants a continuance not merely for the term, and for some 
incidental reason, but is an adjudication whieh arrests the action for a 
length of time, it affects a substantial right, and can be appealed from. 
Stratford v. Stratford, 297. 

10. The appointment of a receiver in supplemental proceedings does not rest 
solely in the discretion of the Judge, and his action in appointing or 
refueing to  appoint may be assigned as error on appeal. Coates v. Wilkes, 
376. 
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11. Where i t  appears in the record that the plaintiff' took a non-suit and 
appealed before the issues arising on a counter-claim pleaded by the 
defendant had been disposed of, but no objection was made by the 
defendant at the time ; Held, not to be such an exception as can be taken 
for the first time in thie Court. Harper v. Dail, 394. 

12. The granting or refusing a continuance is entirely discretionary with the 
presiding Judge, aud cannot be assigned for error on appeal. Dupree v. 
Insurance Go., 417. 

13. The admission of immaterial evidence cannot be assigned as error Ib id .  

14. Refu8al to allow further testimony after the case has been closed, is matter 
of discret,ion and not subject to review. Ibid. 

15. Where the Supreme Court cannot pass upon the facts, it  cannot be assigned 
as error that the referee has found against the weight of evidence Bar- 
bee r. Green, 471. 

16. The Supreme Court can review on appeal what is mistake. surprise or 
excusable neglect under section 274 of The  Code, but it cannot review the 
discretion exercised by a Judge of the Superior Court under that section. 
B70ley v. Blank ,  416. 

17. A new trial granted by the Superior Court on the ground of excessive dam- 
ages cannot be reviewed on appeal. Goodson v. Jfulli~a, 211. 

18. Where an appeal was taken both from the order, allowing a judgment to 
be eutered nuncpro  tune, aud also from the judgment itself; II was held, 
that the appeal from the judgment would not be considered. XcDowell v.  
McDozuell, 2227. 

19. Where the j u d ~ e  below, in the exercise of his discretion, refuses to open 
the biddinqs and order a re-sale on an advance of ten per cent., before the 
sale is confirmed, the Supreme Court will not review such order on ap- 
peal. Trull  v. Rice, 572. 

20. Assignmeut of error for the exclusion of proposed evidence must distinctly 
point out its relevancy and materiality. Xuuzner v. Car~rller, 634. 

21. I t  is the duty of the party excepting to show the error excepted to, and to 
state such of the evidence as is necessary to enable this court to compre- 
hend and decide the point. Wheu the record does not contain such evi- 
dence, thia court cannot review the decision of the Superior Court, but 
will affirm it. Williams v. Whiting, 683. 

22. An omission to give an instruction, which might have been proper had it 
been asked, cannot be assigned as error. Davis v. Council. 725. 

23. An instruction asked after the rendition of the verdict is not in apt time, 
and may be disregarded. Ib id .  

5% The only assignments of error, which do not appear in the case on appeal, 
which the Supreme Court will consider, are want of jurisdiction, and that 
the complaint does not allege a cause of action. Ib id .  

25. The rejection of evidence by the Court, which, if admitted, would have 
been prejudicial to the prisoner, cannot be assigned as error. Jitate v. 
A~~derson ,  782. 
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26. A Judge is not required to give instructions in the very words in which 
they are asked, and when the charge to the jury substantially embraces 
the prayer for instructions, it is no ground for a new trial. Ib id .  

27. I t  is not error to refuse a prayer for instructions which is not founded on 
any evidence in the case, and is purely hypothetical. Ib id .  

28. When a witness was not sworn, and the fact was not discovered until after 
the jury had retired; It was held, not to entitle the accused to a new trial 
as a matter of law. Thc correction of such omissions is left to the discre- 
tion of the judge to set aside the verdict and $rant a uew trial. State v. 
Gee, 756. 

29. Exceptions to  evidence, except to such as is made incompetent by statute 
on grounds of public policy, if not made in apt time, are deemed to  be 
waived, and cannot be afterwardb assigned as error. Ibid. 

30. The regular mode of trial of iudictments is for the State to introduce evi- 
dence to  sustain the charge; the accused then introduces evidence t o  
make good his defence. Then Lhe State has only the right to int,roduce 
rebutting evidence, and evidence strictly to strengthen and support t,hat 
offered s t  first. Aftcr this, further introduction of evidence is matter of 
discretion with the Judge, and not, reviewsble, unless, perhaps,, in case of 
a clear abuse of power. State v. Lemon, 790. 

31. The defendant only has the right to ask for special instructions before the  
case is given to the jury, but if after the jury have retired, the Court should 
recall them and instruct them further, the defendant can except if the  
charge is incorrect. #late v. Barbee, 820. 

APPEAL-FROM JUSTICES OF THE PEACE : 

1. Appeals cannot be taken from justices of the peace to  the Superior Courts 
from interlocutory judgments ; therefore, where a jlistice dismissed a war- 
rant of abtachment, and the plaintiff appealed to the Superior Court, which 
court dismissed the plaintiff's action on the ground that no service of pro- 
cess had ever been made; Held, erroneous, as no appeal lay from the 
order of the justice and the Superior Court should only have dismissed 
t,he appeal. Phelps v. Worthington, 270. 

2. The jurisdiction of the Superior Court,, in appeals from a justice of the 
peace, is eutirely derivative, aud if the justice had no jurisdiction in the 
action as it was before him, the Superior C o x t  can derive none by amend- 
ment. So where a counter-claim, filed to an action brought before a jus- 
tice, amounted t,o more than $200, the want of jurisdiction could not be 
cured by entering a remi t t i tw for the excess in the Superior Court. 
Uan~es  v. McClamroch, 362. 

APPEAL-CNDERTAKING ON : 

1. Where the case on appeal, made out by the presiding Judge, uses the 
words L L  Bond fixed at  $25, bond given,'' it was held a waiver of the stat- 
utory requirement that the surety to the undertaking on appeal must 
justify. Cruber v. Railroad Co., 1. 
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2. Where the approval of an unjustified bond is the act of the clerk, there is 
no waiver, unless the appellee is present, or afterwards assents. Ib id .  

8. It is not the d u t j  of the appellant's counsel to file the appeal bond. Win-  
borne v Byrd ,  7. 

4. The undertaking for costs, require& on appeal, is to secure the costs of the 
appellee ; therefore the surety is not liable for the appellant's costs, where 
the judgment is -eversed. Xorris  v. Morris, 142. 

.5. Each party may be required by the clerk to pay his costs when they are 
incurred. When this is not done, the clerk must look onlj to the party 
incurriug them, except whcu the appellee recovers costs, in which case 
the surety on the appeal bond is liable. Ib id .  

6 Providing an undertaking on appeal is not a professional duty which an 
altorney owes to his client, and all assumed agency of counsel to see that 
this is done is the same as if the agent was not a profcasional man, and 
his neglect is the neglect of the principal, so far as losing the right to 
appeal is concerned. C?m.chill v. h u r a n c e  C'o., 485. 

7 Where an appeal has been climissed for want of a proper lustification of 
the undertakinq on appeal, neither haste, ignorance uor inad3ertence in 
the appellant's counsel In preparing the undertaking on appcal, w ~ l l  iur- 
uish wry eround for isbnlnq a certiorari as a substitute for an appeal. 
Turner v. Quinn, 501. 

8. Where the surety to an undertaking on appeal does not justify, but it 
appears that the surety a a s  tendered and accepted, and the instrument 
duly executed in open court without objection; Held, to be a waiver of 
the statutory requirement. Greenlee v. XrCelz~ey, 530. 

9. The undertaking on appeal must be filed within ten days after the rccditiorr 
of the judqme~~t .  Bogde?~ v. TNllian~a, 546. 

10. Where an appeal boud has uo date, it will be presumed to have been filed 
on the day that it is just~fied. Tbid. 

APPROPRIATION : 

1. When it was agreed betweec the vendor and veudee of land that t,hecotton 
raised ou the land during each of the fire years for which credit was given, 
should be forwarded t,o the plaintitf and sold and the proceeds applied to 
the payment of t~he purchase money, the cotton is, in advance, appropri- 
ated to the debt, and as soon as t,he moueg is received the debt is pro 
la?l;to satisfied, and can only be revived by the consent of the debtor. 
Williams r . W h i l i ~ ~ g ,  6%. 

2. This consent may be uxpress or result from implication, and, if the latter, 
must rest on clear and unequivocal evidence of intent. Ibid.  

ARBITRATIOY : 

I n  an ac#tion for the recoverg of land, the defendant denied the alleyatious 
of the complaint and pleaded a counter-claim, alleging title to the lauds 
in himself, and askinq damages for trespasses done thereon by the plain- 
ti& By consent, the case was submitted to arbitrators to decide the 
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matters in ifisue, except the question of title, the award to be a judgment of 
the Court. .The arbitrators awarded damages to the defendant. Upon 
filing the award, the Court gave judgment against the plaintiffs for the 
amount found by the arbitrators; Held, to be erroneous, as the defendant 
could have no judgment for damages until the issue as to  the title should 
be determined in his favor. Whedbee v. Leggdt, 465. 

ARREST OF JUDGMENT : 

1. Where an affidavit for the removal of a case staled that the State could not 
get justice in either Mitchell or Yancey counties, and this was recited in 
the order, and the cause removed to Caldwell county; B T d ,  to be no 
ground for an arrest of judement. State v. Anderson, 733. 

2. I t  is no ground to arrest the judgment, because, on such removal, two tran- 
scripts are sent t o  the county to  which it is removed, although the first is 
defective, and the second is transmitted without a writ of eel-tiomri. Tbid. 

ASSAULT : 

Where a person is obst~ucted in the exercise of a legal right, or prevented 
from doing what he proposed to do, and may lawfully do, by a display of 
physical force, as in brandichinq a deadlj weapon with violent threats of 
using- it, and this in such proximity as admits of an effectual execution of 
the menace, in consequence of which such person desists, an assault is 
consummated. hlaie v. Horwe, 805. 

ASSIGNEE : 

1. Section 539 of The Code, fixing the assignee of the ca.uFe of action with 
costs, does not apply to an assignment of the cause of action as collateral 
security for a continuing obligation. DQtIi.5 v. Hiygim,  208. 

2. Nor when the assiqnment is only of a part and not of the u~hok? cause of 
action. Ibid. 

3. I t  applies when the assignee might, under $188 of The Code, be substituted 
for the original plaintiff. I bid. 

4. The plaintiff having transferred the claim upon which this action was sub- 
sequently brought, to an attorney at law. for collection, and with direc- 
tions to him to apply the proceeds to demands which he held for eollec- 
tion against the plaintiff due other parties; Ndd,  the plaintiff cannot 
maintain an action in his name to recover the sum alleged to  be due upon 
the claim@. Wynne  v. Heck, 414. 

ATTACHMENT : 

1. Where notice of an attachment and summons were publibhed in one notice 
for fire weeks, it was held a sufficient publication of the notice of attach- 
ment, but not of the summontl. Bank v. Blossom, 695. 

2. Where notice of the attachment is omitted from the order of publication, 
but in the published notice the defendant is informed that an attachment 
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has been h u e d  agalnst his property, to what court it is returnable, Bc., 
the court has power to  amend the order of publication, so an to Insert a 
requirement that notice be qven  of the attachment. Ib id .  

ATTORNEY : 

1. A not,ice of a motion to set aside a judgment may be properly served on 
the att,orney of record of the opposing party. Branch v. Walker, 87. 

2. An attorney of record cannot withdraw from an action without leave of 
court, and his rc!.~tiou to the matter continues until the judgement is sat- 
isfied. Ib id .  

3. It is settle4 in t h ~ s  State that demand must be made of an attornep or col- 
l e c t i n ~  agent, who has collected money for a client or principal, before 
an action will lie or the statute of limitations begin to  run. But, when 
the reception of the money was unauthorized and wrongful, the plaintiff 
can waive the  tort, and sue for money had and received to his use, with- 
out demand ; and in this case the statute begins to run when the money 
is received, and bars the action in three years. Bryant v. Peebles, 176. 

4. Where a claim is assigned to an attorney to collect and apply the proceeds 
to  a claim he holds for collection against the assignor, he is a necessary 
party to an action on the claim. Wgnne v. Heck, 414. 

5. Providing an undertaking on appeal is not a profes~ional duty which an 
attoruey owes to his client, and an assumed agency of counsel to see that 
this is done is the same as if the agcnt was not a professional man, and his 
neglect is the neglect of the principal, so far as losing the right to appeal 
is concerned. Churchill v. Ins. Co., 485. 

6. Neither haste, ignorance nor inadvertence in the appellant's counsel in pre- 
paring the undertaking on appeal will furnish an j  ground for grantmg a 
certiorari as a substitute for an appeal. Turner v. Quinn, 501. 

7. An attorney for a foreign corpopration, who bas claims to collect for them 
in this State, is not a local agent upon whom process can be served. 
Moore v. T h e  Bank,  590. 

BOND : 
A seal imports, or rather dispenses wiLh proof of consideration, except when 

equitable relief is sought. Buxly v. Buxton, 479. 

BOND TO STAY EXECUTION : 

1. In an actioc on a bond given to stay execution on an appeal from a jas- 
tice's judgment, it is not necessary to  alleq? that the plaintiff had sus- 
tained damage on account of the appeal. ilfc1lIinr~ v. Palton, 371. 

2. Where the condition of the bond to stay such execution was, that if jadg- 
ment be rendered against the appellant and execution thereon be returned 
unsatisfied in whole or in part, the sureties will pay the amount unsatis- 
fied, together with all costs and damages; Held suflicient under the sta- 
tute. Ib id .  

3. Before the Act of 1879, ch. 68, (T7te Code, $X84), a civil actlon, and not a 
summary proceeding in the cause, was the proper remedy against the 
sureties to an undertaking to stay execution on an appeal from the judg- 
ment of a justice of the peace. Ib id .  
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BURDEN OF PROOF : 

1. Where the plaintiff claims land under a deed purporting to convey it, and 
shows an apparently adverse possession, the burden of proof is on the 
defendant to show that such possession is not adverse; and, when he 
claims a reversionary estate after a life-estate, that such life-estate deter- 
mined too short atime before bringing the action to bar his right. Staton 
v. Mullis. 623. 

BURNING GIN-HOUSE : 

The indictment in this case, set out in'full in the opinion, sufficiently 
charges the crime of burning a gin-house, created by S985, sub-division 
2, of T h e  ('ode. Jltnte v. Creen, 779. 

CARRIER OF PASSENGERS : 

1. Where the owners of a steamboat provided a pass-way which was exposed 
to escaping steam, and a passenger was injured in consequence by the 
escaping steam ; Reld ,  that the owners were liable. B m b e r  r. R. R. Co., 1. 

2. Where, by its charter, a corporation is empowered to cut and manufacture 
lumber and ship it to market, it  can, in providing means of transportation 
for its own products, carry passengers and goods of others. I b i d .  

3. Railroad companies are held to a high degree of responsibilitr in providing 
for the safety of passengers. But from the nature of their business, it is 
attended with some danger, and when they make it as safe as it practically 
can be made, they are not liable for an injury wl~ich results to  a passen- 
per from h ~ s  own lack of caution. Potter v. R. R. Co , 541. 

4 Where a passenger-a child of nine yearb of age-fell and broke her arm 
over the iron r a ~ l  of the track of a railroad company, which was close to 
the defendant's, at its depot where it was accustomed to receive and dis- 
charge passengers, no neglitrencc being shown in the manner in which 
the  ails were arranged, the defendant, was not liable. I b i d .  

CASE 011 APPEAL : 

1. Where no statement of the case accompauies the record, the judgment will 
be affirmed, unless upon looking into the record it is found that there is a 
want of jurisdiction, or it is apparent from the whole case that the plain- 
tiff is entitled to no relief. Creen v. Dawson, 61. 

2. Where the case on appeal made out by the presiding judge uses the words 
" Rond fixed at twenty-five dollars, bond given," it was held to be awaiver 
of the statutory requirement that the surety must justify. Cruber v. R. 
R. Go., 1. 

3. The absence of the judge from the district does not dispense with the re- 
quirement that he should settle the case on appeal upon disagreement of 
counsel. O u e m  v. Phelps, 231. 

4. When counsel disagree as to the statemeut of the case on appeal, and 
instead of submitting the two variant statements to  the judge, they are 
both sent to the Supreme Court, that court will not dismiss the appeal, 
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but will presume that the appellant agrees to  the amendments contained 
in the case of the appellee, which will be taken as the case on appeal. I b .  

5. Where a certiorari is granted, because no case on appeal has been prepared, 
the Supreme Court will limit the time within which the case may be pre- 
pared and served by the appellant, and in case the parties do not agree, it 
will be settled as directed by $550 of T h e  Code. Sparks v. Sparks, 359. 

6. If forauy reason the judqe fails to settle the case on apl~eal upon disapree- 
ment of counsel, in time for the appeal to be docketed in the Supreme 
Court, the appellant must bring up the reeord in its imperfect state and 
have it docketed, and then move for the proper orders to get the ease on 
appeal before this court. otherwise the appeal will be dismisse9. Pittnaan 
v. h-hberly ,  562. 

7. Until the term expires, there is no final determination of the cause, so that 
the case on appealneed only be filed within five days after the end of the 
term at which judgment is rendered. Turrentine v. The  Railroad, 642. 

8. In calculating the time within which the case on appeal must be filed, the 
first day is t c  be excluded. Ib id .  

Y. The only assignments of error, which do not appear it1 the case on appeal, 
which the Supreme Court will consider, are want of jurisdiction, and that 
the complaint does not allege a cause of action. Davis v. Cow~ci l ,  725. 

CERTIORARI : 

I. Where the appellant's counsel told him that he (the counsel) would do 
everything necessary towards perfecting his appeal, but the counsel failed 
to file a proper appeal bond ; Held, no ground for a certiorari. Winbome 
v. Byrd ,  7. 

2. If an appellant fails to perfect his appeal, either by his own negligence, or 
that of his agent, he loses it absolutely. Ib id .  

3. In this class of uses,  the appellant is only entitled to the writ of certiorari 
as a substitute for an appeal, where he has lost hib appeal by no act or 
neglect of his own, or of his agent, but by the error or neglect of the 
court or its officers, or by the contrivance of the appellee or his agent, or 
hy their acts or declarations, reasonably calculated to mialead, or where 
by some insurmountable obstacle, he is prevented from perfecting his 
appeal. I bid. 

4. I t  is immaterial that it was the ap~ellant 's  counsel who neqlected to file 
a proper appeal bond, as it was not his duty as counsel to do so. Ib id .  

5. Where an appellant allowed the term of the Supreme Court to which his 
appeal should have been taken to pass without either causing his appeal 
to be docketed io the Supreme Court, or obtaining a cevtioruriin lieu of an 
appeal : Eelcl, that he was not entitled to a certiorari at the next term of 
the Supreme Court. Szriter v. Brittle, 53. 

6. In a petition for a eertioravi to correct a mistake in a case stated on appeal 
by the Judge, it must be shown that by inadvertence, mistake or acciden- 
tal misapprehension, the presiding Judge misstated or failed to state 
something that ought to appear in the case settled on appeal, and that the 
Judge would probably make the correction, if the certiorari is granted. 
Ware v. Nisbet, 20% 
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If an appeal is not brought to  the proper term of the Supreme Court, on 
good cause shown, a certiorari will be granted. Collins v .  Faribault, 310. 

A cert~orari, in lieu of an appeal, will be granted, when it appears that the 
appellant has been guilty of no neglect or delay in prosecuting his appeal. 
Sparks v. Sparks, 359. 

Where a certiorari is granted, because no case on appeal has been prepared, 
the Supreme Court will limit the time within which the case m a -  be pre- 
pared and served by the appellaut, and in case the parties do not agree, 
it will be settled as directed by s550 of T h e  Code. Ibid. 

An application for a certiorari as a substitute for an appeal will be denied, 
when the excuse for not perfecting the appeal is that the appellant left 
the filing of the appeal bond to  his attorney, who neglected to do it. 
Churchill v. Ins.  Co., 485. 

Where an appeal has been dismissed for want of proper justificat,ion of the 
undertaking on appeal, neither haste, ignorance nor inadvertence in the 
 appellant,'^ counsel in preparing the undertaliing on appeal, will furnish 
any ground for issuing a certiorari as a substitute for an appeal. Turner 
v. Quinn, 501. 

If the Judge fails to settle the case on appeal upon disagreement of coun- 
sel, in time for the appeal to be docketed in the Supreme Court, the appel- 
lant must bring up the record in its imperfect state and have it docketed 
and'then move for the proper orders to get the case before the court, 
otherwise the appeal will be dismissed, although the appellant had applied 
for a certiorari at the term at which his appeal should have been docketed. 
Pittman v. Kimberly, 562. 

I t  is no ground to arrest the judgment because, on removal, two transcripts 
are sent to  the county to which it is removed, although the first is defect- 
ive, aud the second is transmitted without a writ of certiorari. Stale r. 
Anderson, 732. 

Where the clerk sends a defective transcript, on the removal of a cause, it 
is not a compliaiice with the order, and he may, of his own motion, send 
another. Ibid. 

CHARACTER : 

1. I t  is incompetent to prove by a witness who does not know the general 
reputation of the accused, who was once a slave, what his former master 
said of him. State v. Gee, 756. 

2. Where there is a direct conflict between the tefitimony of a witness and of 
the defendant,, who offers himself as a witness, and evidence is intro- 
duced to show the good character of the witness, it is legitimate ground 
of comment by the solicitor, that no witness has been offered to  show the 
good character of the defendant. State v. Davis, 764. 

3. The general rule is that evidence of the general reputation of the deceased 
as a violent and dangerous man is not admissible ; to this rule there is a 
well defined exception that such evidence is admissible, when there is 
evidence tending to show that the killing may have been done in self- 
defence, or when the evidence is wholly circumstantial and the character 
of the transaction is in doubt. State v. 2dcNeeil11, 812. 
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CHARTER : 

1. Where by its charter a corporation is empowered to cut and manufacture 
lumber and ship it to market, it  can, in providing means of transportation 
for its own products, carry passengers and goods of others. Gruber v. R. 
R. Co., 1. 

2 I t  is no defence to an action of tort that the act complained of is ultra vifes. 
Where a corporation undertook to carry passengers, one of whom was 
injured by the negligence of the corporation, it is immaterial to inquire, 
in an action for damages on account of such negligence, whether the cor- 
poration had the power u ~ d e r  the charter to carry passengers or not. 
Ib id .  

3. Where the State is a stoclrholder in a corporation, it is bound by the pro- 
visions of the charter in the sathe manner as an individual. By becorning 
a btockholder, it lays aside its sovereignt~ and places itself on the same 
footing as the individual stockholders. Jfarshull v. TheRailroad Co., 322. 

4. A corporation, chartered for the purpose of promoting temperance, does 
not forfeit real estate which it has purchased. because it ceases to pursue 
the objects for which it was incorporated. Asheville Diu. v. Astor&, 578. 

5. A corporation cannot endure longer than the time prescribed by its charter, 
aud no judicial proceedings arc necessary to declare a forfeiture for such 
a cause, but for any other cause of forfeiture, a direct proceeding must be 
infitituted by the sovereign to enforce the forfeiture, and it cannot be 
taken advantage of in any collateral proceeding. Ib id .  

CIVIL 4CTION : 

I .  Before the Act of 1879, ch. 68, ( T h e  Code, $881), a civil action, and not a 
summary proceeding in the cause, was the proper remedy against the 
sureties to an undertaking to stay execution on an appeal from the judg- 
ment of a justice of the peace. ~WcXinn  v. Patton, 371. 

2. Where it is sought to attack a consent judgment for fraud or mutual mis- 
take, it must be done by a civil action, if it js a final judgment; if an 
interlocutory order, by a motion in the cause. Vaughan v. Cfooch, 524. 

3. When the statute prescribed no special manner for the collection of taxes, 
they may be collected by an action at  law, but when a methodisprovided 
by statute, an action for their collection cannoL be maintained. Gulling 
v. Commissioners, 536. 

CODE : 

Section 164, 
" 177, 
" 179, 
" 184, 

188, 
" 189, 
' I  m, 
' I  214, 
" 217, 
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Section 237, 
'L 239, sub-sec. 4, 
I '  240, 

242, 
iJ44, 

" 274, 
' I  280, 
' I  352, 
" 379, 
'' 387, 

395, 
" 396, 
" 408, 

412, sub-6e~. 3 
l L  413, 
" 414, 
I' 456, 
" 457, 
L L  488, 
" 491, 
" 494, 
" 497, 
" 500, 

501, sub-sec. 4, 
' I  526, 
" 526, 
I '  539, 

520, 
' l  542, 
" 548, 
" 550, 
" 551, 
" 552, 
" 558, 
" 580, 
' I  583, 
I' 589, 
" 590, 
" 595, 
" 597, 
" 667, 
" 668, 
" 670, 
<' 694, 
" 707, 

875, 
" 878, 
" 880, 
" 881, 
' I  b82, 



IKDEX. 

Section 883, 375 
884, 
966. Rule 12, 
'385. Sub. sees. 2 and 6, 

1003, 
1005, 
1062, 
1100, 
1113, 
1146, 
1189, 
12.51, 
1276, 
1281, 
1286, 
1291, 
1353, 
1483, 
1484, 
1488, 
1332, 
1545, 
1.546, 
1547, 
1548, 
1733, 
1749, 
1584, 
1799, 
1860, 
1909, 
21.55, 
2180, 
2482, 
2967, 
3306, 

COLOR OF TITLE : 

1. -4n unregistered deed is color of title, and may be read in evidence without 
registration, upon due proof of its execution. Hmter v. Kelly, 285. 

2. Where a party introduces a deed in ex-idence, which he intends to use as 
color of title, he must prove that its boundaries cover the land in dispute, 
to give legal efficacy to his possession. Smith v. Fite, 319. 

3. I t  is error to allow a jury on no evidence, or only on hypothetical evidence, 
to locate the land described in a deed. I b i d .  

4. A deed conveying a life-estate is color of title,, and when accompanied with 
adverse possession for the required time, will ripen into a good title to 
the life-estate so granted. Statm~ v. Jlullis, 623. 
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5. Where A, having a life-estate, conveys to  B in fee, who conveys to  C, the 
reversioner or remainderman does not h a ~ e  a right of action until the 
death of the life tenant. At his death, the possession becomes adverse, 
and will ripen into a good title by seven years' possession, the title being 
out of the State. Ibid .  

COMMISSIONS : 

Under certain circumstances, a commission of 5 per cent. will be allowed. 
Grarit v. Edlcardn, 442. 

COMMON CARRIER : 

Where by itscharter, acorporation was empowered to cut and manufacture lum- 
ber aud to ship the same to market, it  can, in providing means of trans- 
portation for its own products, as incideutal to its own business, carry the 
qoods of others and passengers. Gruber v. R. R. Co., 1. 

COMPLAINT : 

1. A judgment rendered without any complaint having been filed is not nec- 
essarily void. Such judgment is valid if rendered by consent, or if rati- 
fied by subsequent asseut to it.  Slo?~cill v. Gay, 455. 

2. Where a contract contains mutual dependent coveuants, the plaintiff must 
allege that he has performed, or is ready to perform his part of the con- 
tract, before he can recover. WiZuon v. Lineberger, 547; Ducker' v. Coch- 
rane, 597. 

3. Where the complaint alleged that the plaintiff had a judgment agaiust the 
estate of a decedent ; that the assets of the estate were exhausted ; that 
certain lands devised by the decedent were in the possession of his de- 
visees, and that the personal represeutative had refused lo apply for an 
order directing the sale of said land to make assets ; I t  was held, that the 
complaint set oul a cause of action. Wilson v. Bynum,  717. 

CONFEDERATE MONEY : 

1. The threat to employ force, or procure the arrest of the obligor in a bond 
unless he would receive Confederate money in payment, unaccompanied 
with an attempt to  put the threat in force is not fraudulent. S ' i w ~ m m  v .  
Mann, 12. 

2. The act of receiving Confederate money by a guardian in 1863 in payment 
of a debt due to  his ward is not fraudulent, or the evidence of fraud as 
t o  the ward. Ibid. 

3. Where an executor sold property of his testator in July, 1863, on nine 
months' credit, he is liable for the scaled value of the money for which it 
sold, at  the time of the sale and not at  the expiration of the time of credit. 
Depriest v. Patterson, 399. 

4. An executor during the war took certain notes belonging lo the estate of 
his testator, and substituted for them Confederate money of his own. 
The notes proved to  he worthless; Held, that he is chargeable with the 
scale value of the Confederate money at  the date of the attempted sub- 
stitution. Depriest v. Patterson, 40'2. 
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5. Where an executor swears that certain Confederate money was the prop- 
erty of the estate, but  is unable t,o explain by whom it was paid, or how 
he is able to remember the character of the f u ~ ~ d  as being a part of the 
trust estate ; Held, not sufficient to relieve him from liability. IbiA. 

CONFEBSlONB : 

1. The declarationh or confessions oi  a prisoner, either at the t m e  when he i s  
arrested or when be is charged with the crime, are admisbible either for  
ur against him when they are voluntarily made, and lt 1s only necessaiy 
that the prisoner should be cautioned that he is at liberty to refuse t o  
answer, and that such refusal will cot prejudice him when the confession 
is made upon an examination before a magistrate. State v. Howard, 772. 

2. Where it appeared that the officer making the arrest was accompanied by 
two other meu, and that they were all large, strung m:n, but were not  
armed, and the prisoner was a small, weakly man, but that no threats o r  
violence were used and uo inducements held out ; l h l d ,  that confessions 
could not be excluded on the ground that the defeodant was put in fear 
by force an% numbers. 7bTbid. 

CONSENT JUDGMENT : 

1. A judgment by consent caunot he set aside by one of the consenting par- 
ties when an execution issued thereon has been satisfied. Moore v. 
Qrant, 316. 

2. Wherc a consent judgment was entered which provided that a writ of pos- 
session for certain land was to  issue, unless before a specified day referees 
appoiuted in the judgment shall ascertain the amount of purchase money 
due and allot to  the defendant the land purchased by him, if the referees 
fail to act. the remedy is by a motion to modify the judgment, by extend- 
ing the time in which they may act, and not by a motiou to  set aside the 
judgment. Ibid. 

3. An order or judgment entered by consent, cannot be set aside or modified, 
unless by conseut, except for fraud or the mistake of both parties. 
Tazcyhan v. Booch, 524. 

4. Where such order or judgment is interlocutory, it may be corrected for 
such reasons, by a motion in the cause; but if it be a final judgment i t  
must be done by a civil action. Ibid. 

5. Where an interlocutory order, made by consent, directs the judicial saie of 
laud, the parties to  the action cannot change the terms of the order by 
consent, in a manner detrimental to the interest of a purchaser at  such 
sale. Ibid. 

6. A consent order directed a sale of certain lands by a commissioner, that  
said commissioner execute a deed to  the purchaser, and further directed 
him how to  apply the proceeds of the sale, but contained no provision for 
re-opening. the biddinga. After the sale, an advance of ten per cent. on 
the amount *bid; He@, that the refusal by the Superior Court to open the 
biddings was proper. [bid. 
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1. Where a father in view of the intended marriage of his daughter makes a 
deed to her and her intended husband for a tract of land, as an induce- 
ment to the marriage ; Held, a valuable consideration. A?"noldv. Estis, 162. 

2. When a father, having several children, conveys a valuable tract of land to 
one for a nominal consideration, the presumption is that he intends it as 
au advancement and to be accounted for as such Halper v. Harper, 300. 

3. Either party may introduce evidence to  support or rebut this presumption. 
Ibid. 

4. Where it is agreed between the vendor and purchaser of a tract of land, 
that the purchaser shall have i t  surveyed at his expeuge, and if it shall be 
found to contain a smaller number of acres than is called for by the deed, 
that the vendor shall refund a p r o  rata part of the ~~urchase  money ; Weld, 
that the conlract is founded on sufficient consideration. Shervill v. Hagalz, 
345. 

5.  A seal imports, or rather dispenses with proof of consideration, except 
when equitable relief is sought. Buxly v. Bzcxton, 479. 

6. The execution of the bond sued on being denied by the defendant admin- 
istrator, he introduced evidence of conflicting declarations made by the 
plaintiff to  him when the bond was presented for payment, as to the 
sources from which she obtained the money, which was the consideration 
of the bond. Plaintiff failed to introduce evidence to corroborate either 
of these declarations, or to show from what wurce the money   as pro- 
cured by her;  EIeld, that this furnished no prrsumption in favor of the 
defendant that his intestate had never executed the bond. Ibid. 

7. The duty of maintainance w h ~ c h  a husband owes to his wife is a bufficient 
consideration to support a voluntary deed made by him to her, and a court 
of equity will sustain such a consideration, although i t  is void at  law. 
Taylo, v. Eatman, 601. 

8. A power simply collateral cannot be conferred upon one who is a stranger 
to the consideration, except by a deed which operates by transmutation 
of possession. Ibid. 

CONSPIRACY : 

1. While it is a general rule of evidence, that, the acts and declarations of a 
person, in the absence of the prisoner, are not admissible in evidence 
against him, yet there are exceptions, one of which is in case of a cou- 
spiracy to do an unlawful act, when the acts and declarations of conspi- 
rators, in furtherance of the common purpose, are competent, although 
made in the absence of the others. State v. Anderson, 732. 

2. The least degree of consent or collusion between parties to an illegal Lrans- 
action, makes the act of one the act of the others. Ibid. 

3 Where, in order to  admit the acts and declarations of a third pessou as evi- 
dence against the prisoner, the State alleges that there was a conspiracy, 
the regular method of proceeding is for the ~tate, ' iu  the first place, to 
establish the fact of a conspiracy by proof, but the judge, in his discre- 
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tion, majeallow the acts and declarations to be giren in evidence, the 
solicitor undertaking to prove the conspiracy at  a later stage of the tria.1. 
I b i d .  

4. The acts of the different parties alleged to  be conspirators may be given in 
evidence to prore the conspiracy. I b i d .  

5. The declaration of a conspirator, at  the very time of the homicide, who 
was in close proximity to, but not within sight of, the prisoner, upon 
hearinga pistol shot, thst the piisoner had ltillrd some one, is admissible 
in evidence. I b i d .  

6. Where & was alleged that there was a conspiracy between apersonandthe 
prisoner to take possession of a c e r t a i ~ ~  mine, in doing which the homicide 
took place, the declarations of suchpemon, when setting out to take pofi- 
session of the mine, as to his motives in doing so, are not competent evi- 
dence for the prisoner. Ib id .  

CONTEMPT : 

Where a party is ordered to pay money into cout t, or be attached for contempt 
in failing td do so, and swears that after every effort it is out of bls power 
to pay it, the rule for contempt wili he discharged; but uhere, on areturn 
to the rule, he does not swear that he cannot boirow the mooej, and does 
show that he has some personal property, although exempt from seizure 
under final process for the payment of debts as personal property exemp- 
tions, therule will not be d~scharged. S m i t h  v. Smith, 304. 

CONTINUANCE : 

1. Where pending an action for diborce, the defeudant becomes insane, the 
cause will be continued as long as there is a hope of the defendant's re- 
gaining reason. Nraf ford  r. Jt~.atford, 297. 

2. In  case of hopeless insanity, it is intimated that the plaintiff will be allowed 
to  proceed with the trial. Ibid. 

8. Where an order grants a continuance not merely for the term, and for 
some incidental reason, but is an adjudication wh1.h arrests the action 
for a length of time, it affects a substantial right, and can be appealed 
from. Ib id .  

4. The granting or refusing a continuance is entirely a matter of discretion. 
Dupree v. Insurance Co., 417. 

CONTRACT : 

1. There is no implied contract that the lessor will not molest the lessee, but 
there is an implied co-ndition, upon a breach of which the lessee is dis- 
charged from his obligation to pay rent. Barneycastle v. Walker ,  198. 

2. An administrator has no power to rescind a coutract to purchase land 
made by his intestate. Owens v. Phelps, 231. 

3. In the absence of contrary finding, it is presumed that a contract is to be 
performed in the place where it is executed. Hdl iard  v. Oullau~, 266. 

4. Whether a contract is ~~sur ious ,  depends upon the law of the place where 
it ie to  be performed. I b i d .  
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5. Where a contract is to be performed on a cer:nin day, and on the day 
named therein, one of the parties tenders performance in the early part 
of the day, and the other party refuses to accept performance, the party 
so refusing cannot a t  a later hour in the day withdraw his refusal and 
hold the other party to  the contract. Bell v. Hqfman, 273. 

6. A parol contract to convey land is not void, but only voidable, if the ven- 
dor cbc~osea to plead the statute of frauds. Syvnk v. Smith, 338. 

7.  Wherc it is agreed between the vendor aud purchaser of a tract of land, 
that the purchaser shall have it surveyed at his expense, and if i t  shall be 
found to contain a smaller number of acres than is called for by the deed 
that the vendor shall refund a pro vata part of the purchase money; 
Held, that such contract is fouuded on a sufficient consideration, and that, 
it is not within the provisions of the statute of frauds. h'her~.ill v. Hagan, 
345. 

8. In such case par01 evidence is admissible to establish the contract. Ibid. 

9. In order to correct a written contract, it  must be alleged and proved, that 
there was either a mutual mistake in regard to a material fact, or that 
there was a mistake on the one part, and some fraudulent act on the other, 
whereby h-, was misled. McMinn v. Palton, 371. 

10. When a receipt is evidence of a contract betweeu the parties, it stands on 
the same footing as other contracts in writing, and cannot be contradicted 
or varied by parol; but when it is merely the acknowledgment of the 
payment of money or the delivery of goods, it may be contradicted by 
parol. Harper v. Bail, 394 

11. A party Lo a contract cannot maintain an action for its breach without 
averring and proving a performance of his own antecedent obligations 
arising on the contract, or some legal excuse for a non-performance 
thereof, or, if the stipulations are concurrent, his readiness and ability to 
perform them. Ducker v. Cochvane, 597. Wilson v. Lineberger, 547. 

12. When it was agreed between the vendor and vendee of land that t.he cot- 
ton raised on the land during each of the five years for which credit was 
given, should be forwarded to t.he plaintiff and sold and the proceeds 
applied to the payment of the purchase money, the cotton is in advance 
appropriated to the debt, and as soon as the money is received, the debt 
is p ro  tanto eatisfied, and can only be revived by the consent of the debtor 
Williams v. Whiting, 683. 

13. This consent may be express or result from implication, and, if the latte-, 
must rest on clear and unequivocal evidence of intent IbM. 

CONTRIBUTION : 

1. The rule that parol evidence cannot be admitted to contradict a written 
contract, applies to actions on the contract itself, but not to  such as ariae 
collaterally out of it. So where it appeared on the face of a note that cer- 
tain parties thereto were sureties, in an action for contribution, parol evi- 
dence is admissible to show that they were reall? principals. William v. 
B l m ,  253. . 



2. A claim for contribution cannot be set up by one defendant against another 
in a pr~xeediug to sell land for assets. When the amouut exceeds two 
hundred dollars, the court iu term alone has jurisdiction of such cause of 
action, except in cases of contribution between persons claiming as de- 
visees under a will, or as heirs-at-law of a testator to whom nndevised 
land has descended, which exception is caused by section 1534 of The 
Code. V'harton v. Wilkerson, 407. 

CONTRIBUTORY NEGLIQESCE : 

1. In  an actiori against a Kailroad Company for an injury to the plaintiff, 
resulting from its negliqence, although the plaintiti shows negligence On 
the part of the defendant, he cannot recover, if by reasonable care and 
attention on his part, he could have avoided the injury. Titrre7~tine v. 
T h e  Railroad, 688. 

2. Mere nenligence or want of ordinary care will not, however, bar the plain- 
tiff's recovery, unless it is such that but for that negligence the misfor- 
tune would not have happened ; nor if the defendant might by the exer- 
cise of care on his part, have avoided the consequence of the plaintib's 
negligence. Ibid. 

CORPORATION : 

1. It seems, that where by its charter, a corporation was empowered to  cut and 
manufacture lumber and to ship the same to market, it  can, in providing 
means of transportation for its own products, as incidental to its own busi- 
ness, carry the goods of others and passengem. Gruber v. R. R. Co., 1. 

2. It is no defence to an action of tort, that the tort complained of resulted 
from an act which was ultra wires.  So, where a corporation undertook to  
carry passengers, one of whom was injured by the negligence of the cor- 
poration, it was immaterial to  inquire in m action for damages011 account 
of such negligence, whether the corporation had the power under its 
charter to carry passengers, or not. ]b id .  

3. A municipal corporation, which has the right under its charter to perform 
certain work, is not liable for any damages which may accrue to an indivi- 
dual from doing the work, provided it is done with ordinary skill and 
caution W~iqht v. Wilmington, 156. 

4. A municipal corporation, in preparing side drains to its streets for carrying 
off rain water, is not required to provide against such extraordinary and 
excessive rains as could nut be reasonablj foreseen. So, when the plain- 
tiffs sued for damages for floodinq their cellar, caused by the gutters not 
being of sufficient capacity to  carry off the water, and it appeared that  
they had for five years been sufficient, and only failed on this one occa- 
sion, it was error in the court below not to submit this view of the cabe to  
the jury. Ib id .  

5. Where the State is a stockholder in a railroad company, it is hound by the 
provisions of the charter in the same manner as an individual. I t  has no 
advantage as a stockholder on account of its sovereignty, for by becom- 
ing such, it lays aside its character as sovereign, and places itfielf on a 
footing of equalitj with the individual stockholders. ikfarshall v. R. 3. 
Co., 322. 
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6. The property of a corporation belongs to it, and not to the stockholders. 
They only habe an Interest in such property through their relation to the 
company, and in this rebpect the State is like any other stockholder. 
So, where an Act of the General Assembly provided for a sale of the 
State's interest in a railroad company in which the State was a stockhold- 
er, it wus held to be only a sale of the stock. Ibzd.  

7. Whether such sale would sest in the purchasers of the State's stock all the 
powers and privile~es which the charter of the colnpaq had conferred 
on the State; quared Ib id .  

8. An act of the Legislature which provides that, in a cwrtain contingencj, 
the stockholders of an existlug corporation shali re-organize as a new cor- 
poration, which changes the amount of the capital stock, and provides 
for the stockholders in the existing corporntion by rrservinp a certain 
amount of the stock for them ill the corporation to be formed, creates a 
new corporation, and is not an amcnclnleut to thc charter of the one 
already in existence I n  sueh case it is immateridl that the new corpora- 
tionis called by the same name as the old one l b i t l  

I). Quare, whet he^ the Legihlature hab power to compel the ~tockholders lu 
the old corporat~on to re-otganl~c as a uew compauj; but if they do so 
\olunta~ily. the new cotporation 1s regularly and legally formed Ibzd  

10 In  such case. the organization of a new corporation at once dihsolves the 
old one Ib id .  

11. If there are creditors of tl;e d~ssolved corporation under these circum 
stances, they may cause the property of the defunct corporat~on to he 
applied to their debts by uieanfi of areceiver Ib id .  

12 A deed from an individual to a corporation will be good aud pass the title 
to the laud, if it clearly appears from the deed itself what corporation 
mas intended. although a mistake or omiqsion in the corporate name may 
have occurred, and this rule IS not changed b j  the fact that at the time of 
executing the deed, the grantor ~vns iquoraut that the grantee was a body 
corporate, Asheville Dzvisao~~ v. Aston, 578. 

18. If lands are conveyed to a corporation aygrepate, ~t w~ll, from the nature 
of sucn corporations, he underqtood as a fee w~thout  an) words of limi- 
tation I b i d .  

14. Although the existence of a corl~oratiou be liiuited to a certam number of 
pears, yet it is capable of holding estates in fee. I b t d .  

15. A corporation, chartered for the purpose of promoting temperance, does 
not forfeit real ebtate which it has purchased, hecause it ceases to pursue 
the objects for which it was incorporated Ibzd .  

I 6  A corporation cannot endure longer than the time prercrihed by its char- 
ter, and no judicial proceedin~b are necessary to declare a forfeiture for 
such a cause, but for any othcr cause of foifeilure a direct proceeding 
must he instituted by the sorereiqn to enforce the forfeiture, an9 it cau- 
not be taken advantage of in an j  collateral proceeding Ibrd.  

17. A receiver, appointed under the act (The Code, sec. 670), to wind up the 
affairs of corporations, can proceed to collect ic the assets, and to probe- 
cute and defend suits, after the corporation has ceased to  exist by the 
expiration of its charter. I b i d  



18. An attorney for a foreign corporation, who has claims to collect for them 
in this State, is not a local agent upon whom process can be served. 
Moore v. The Bank, 590. 

I Y .  A lccal agent of a foreiqn corporation, upon whom process can be served 
so as to bring the corporation into court, means an aqent residing either 
permanently or temporarilj in this State for the purpose of his agency, 
and does uot include a mere transient agent. Ib id .  

20. Where the prisoner was indicted for forging an order with intent to defraud 
a corporation, the corporate existence may be proved, although not 
alleged in the bill of indictment. Slate v. Shaw. 768. 

CORRECTION OF A CONTRACT : 

In  order to correct a written contlact, it must be alleged and proved, that 
there wnh either a u~utual  mistake in regard to n material fact, or that 
there was a mistake on the one part, and some fraudulent act on the 
other, whereby he was misled. iMcMin?~ v. Patton, 371. 

COSTS : 

1. The undertaking for costs, required on appeal, is to  secure the costs of the 
appellee; therefore the surety is not liable for the appellant's costs, 
u here the judgment is reversed. Morris v. Xorris,  142. 

2. Each party may be required by the clerk to pay his costs when they are 
incurred. When this is not done, the clerk must look only to the party 
incurring them, except when the appellee recovers costs, in which case 
the surety on the appeal bond is liable. Ib id .  

3. On a trial before a justice, the defendant claimed a credit of $50 on the 
note sued on, which still left a balance due the plaintiff, and which the 
justice decided agaiust him On appeal to the Superior Court, this credit 
being the only matter in dispute, it was found by the jury in f a ~ o r  of the 
defrndant ; Held, that the defendant is liable for the costs in the Superior 
Court. K&mnid v. Graham, 154. 

4. Section 539 of The Code does not apply to an assignment of the cause of 
action as collateral security for a continuing obligation. D a m  v. Hig- 
gins, 203. 

5. Xor when the assignment is only of a part and not of the whole cause of 
actlon. Ibid. 

6. It applies when the assignee might, under $188 of The Code, be substi- 
tuted for the original plaintiff. Ibzd. 

7 .  In an action of trespass to  real property, where the plaintiff's title and the 
fact of trespass are both put in issue by the defendant's answer, and the 
jury find the issue as to the title in favor of plaintiff, and the issue as to 
the trespass in favor of defendant, the defendanl is entitled to  judgment 
for cosls. To entitle the plaintiff to recover costs, both issues must be 
found in his f a ~ o r .  Murray v. Spencer, 264. 

8. There were three indictments against a prisoner, to one of which he pleaded 
guilty, and judgment wa6 suspended on the payment of costs. He was 
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found guilty ou the other two, on one of which he was seutenced to im- 
prisonment for ten days. After. remaining in jail for the term of his im- 
prisonment and twenty days additional, the prisoner took the oath pre- 
scribed for insoivent debtors and persons imprisoned for the costs and 
fine in a criminal prosecution, and applied for his discharge ; Held, that 
he was entitled to  his discharge in all three cases. State v. McNeely, 829. 

COUNTER-CLAIM : 

1. The jurisdiction of the Superior Court in appeals from a justice of the 
peace is entirely derivative, and if the justice had no jurisdiction in the 
actiou as it was before him, the Superior Court can derive none by amend- 
ment. So where a counter-claim, filed to an action brought before a justice, 
amounted to more than $200, the want of Jurisdiction could not be cured 
by entering a remittitur for the excess in the Superior Court. 4anaes v. 
McClanwoch, 36%. 

2. Where i t  appears in the record that the plaintiff took a non-suit and 
appealed before the issues arising on a counter-claim pleaded by the 
defendant had been disposed of, but no objection was made by the 
defendant at  the t,ime ; Held, not to be such an exception as can be taken 
for the first time in this Court. Harper r. Dail, 394. 

3. When the defendant pleads as a counter-claim, a cause of action arising 
out of the contract or transaction set forth in the complaint as the foun- 
dation of the plaintib's cause of action, the plaintiff cannot be permitted 
to take a non-suit. But when the counter-claim does not arise out of the 
same transaction as the plaintiff's cause of action, but falls under sub- 
dirision 2 of §244 of The Code, the plaintiff may submit to a nou-suit. In 
such case, the defendant may either withdrav his counter-claim, when 
thc action will be at  all end, nr he may procecd to try it, a t  h ~ s  clectioc. 
Whedbee v. Leggetgetl, 469. 

4. Where a mortgagee is indebted to a mortgagor, the mortgagor can use thjs 
indebtedness as a counter-claim against the debt secured by mortgage, 
and can maintain an action for the purpose of having the mortgage debt 
cancelled. H a ~ n s o ~ z  v. Bray,  488. 

5. A counter-claim is a defence to  an action, and exists only in favor of a 
defendant. I t  arises when the demand, both of the plaintiff and the 
defendant, is a debt, arising out of contract and existing at  the com- 
mencement of the action. Calling r. Commissioners, 536. 

6. where a municipal corporation is indebted to a tax-payer, the latter is not 
entitled either in law or equity to  have t.he amount, due him applied as a 
set-off or counter-claim against the amount. he owes for taxes. Ib id .  

COUNTIES : 

1. Where the plaintiff alleged that she paid to the sheriff $51.80 for her taxes, 
and afterwards, on the sheriff's removal from office, that she was forced 
to pay this sum a second time ; Held, no cause of action was stated against 
the county. Burbank v. The  Commissionere, 257. 

2. Even if the tax collector unlawfully collected this money, it raised no lia- 
bility on the part of the county. Ib id .  
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A party to a contract, cannot maintain an action for its breach without aver- 
ring and proving a performance of his own antecedent obliqations arising 
on the contract, or some legal excuse for a non-performance thereof, or, 
if the stipulations are concurrent, his readiness and ability to  ijerform 
them. Ducker v Cochmne,  597; TVilson v. Linebe~yer ,  ,547. 

CREDITOR'S BILL. 

1. Where, in proceedings under a creditor's bill, a party's c1ai.m has been dis- 
puted, he must get a standing in court by establishing his own claim, 
before he can dispute that of another creditor. Moore v. Edwards,  43. 

2, Where a creditor's claim is resist,ed in a creditor's bill, on the ground that  
the cause of action upon which the judgmeut was rendered was barred 
by the s tat~i te;  Held,  that the judgment having been rendered by a court 
of competent jurisclictiou, it,is not c o m p e t e ~ ~ t  t,o go hehind it. J b i d .  

DAMAGES : 

1. The Superior Courts may grant a new trial on the ground of cxcessive dam- 
ages, but that is a matter exclusively within their discretion, and cannot 
be reviewed on appeal. Roodson v. iM.,dle?~, 211. 

2. Where in an action for damage to land by pondiug water on it ,  the jury 
found that the land was damaged eighty dollare per year, aud His Honor 
gave judgment for a sum in gross, and not for each year's damages ; Held,  
uot to  be erroneous. I b i d .  

3. A person injured by a corporation, can recover damaqes, although the  
injury complained of, resulted from au act which was ul t ra  wires. Cruber  
v. R. R. Go., 1. 

4. d court may refuse, for equitable reasons, to compel specific performance 
of a contract leqallj binding, and leave the party to his remedy in the 
recovarj of damaqes for its ~iolat ion.  Pe?zdl~ton T . D a l t o t ~ ,  153. 

5. In proceedings under the statute for pondiug water on plaintiff's land, t h e  
jury have no riqht to go back further than one year in assessing damages, 
but if they do: the error may be corrected by the Conrt only giving judg- 
ment for one year preceding the issuing of the summons. Qoodsonv.  Nul- 
Zen, W7. 

6. Where, in such proceedings, the annual damages are assessed at  less than 
P2O per aunum, the judgment is for five years, includiug the year preced- 
ing the filing of the petition, for each year's damages so assessed, with a 
cessat mecutio for each jear after the first year. I b i d .  

7'. Where the damages were assessed at  as much a- 820 a year, the judgmeut 
was the same, except that the plaintiff had his election to take judgment 
for five years, or only for the one year preceding the filing of the petition, 
in a hich case he was at  liberty to bring his action at  common law ; but if t h e  
action was continued for more than five years, the judgment was for  the  
entire amount, and the plaiutifl was harred of his election. Ibzd .  

8. Where the jury find the damaqes are different for different years, they 
should assess them separately for each year. I b i d .  

6 7 
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By $1860 of T h e  Code the damages are to be assessed for five years, as they 
ware prior to the Act of 1877, ch. 197. Ib id .  

In  an action on a bond given to stay execution on an appeal from a jus- 
tice's judgment, it is not necessary to allege that the plaint,iff had sus- 
tailled damage on account of the appeal. Xc1Minn v. Patton, 371. 

Where a passenger-a child of nine years of age-fell and broke her arm 
over the iron rail of the track of a railroad company, which was close to 
the defendant's, at its depot where it was accustomed to receive and dis- 
charge passengers, no negligence being shown in the manner in which 
the rails were arranged, the defendant was not liable. a t t e r  v. R. R. 
Co., 541. 

Qucere, Whether the defendant could be held responsible for defects exist- 
ing in the track of another railroad. Ib id .  

Where the defendant, as overseer of a road, entered on and took posses- 
sion of a piece of land belonging to the plaintiff for the purposes of the 
road, under a license from the tenant of the plaintiff ; Held, that he was 
liable in damages in an action by t,he owner of the fee. Dills v. frump- 
ton, 56.5. 

DECLARATIOKS : 

1. When a deed is put in evidence siniply as a declaration, it is subject to  the 
same rules that apply to other declarations, one of the most important of 
which is that when a declaration is offered in evidence by one party, the 
opposite barty has the right to all that was said at  the time in the same 
connection. McLurd v. Clark, 312. 

2. In  an action brought by an administrator on notes given by some of the 
distributees for articles purchased at  the administrator's sale, the declara- 
tions of the administrator, at the time when the notes were given, that he 
would only be obliged to collect a portion of the notes, as the estate owed 
only a small amount of debt, areinadmissible. Ijumes v. lKcClumroeh, 362. 

3. The declarations of aparty, made at  the time that she handed a deed to her 
husband to deliver as her agent to the grantee, are admissible in evidence 
as a part of the res gestce. Ilarper v. Dail, 394, 

4. Declarations to become a part of the res gestce must be made at the time of 
theact  done, and must be consistent with the obvious character of the 
act. Ib id .  

5. While it is a general rule of evidence, that the acts and declarations of a 
persou, in the absence of the prisoner, are not admissible in evidence 
against him, yet there are exceptions, one of which is in case of a con- 
spiracy to do an unlawful act, when the acts and declarations of conspi- 
rators, in furtherance of the common purpose, are competent, although 
made in the ahsenee of the otliers. Litate v. Br~demoson, $32 

ti. Where, in ordcr to admit the acts and declarations of a third person as evi- 
dence against the prisoner, the State alleges that there was a conspiracy, 
the regular method of proceeding is for the State, in the first place, to 
establish the factof a conspiracy by proof, but the Judge, in his discre- 
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tion, may allow the acts and declarations to be given in evidence, the 
solicitor undertaking to prove the conspiracy at  a later stage of the trial. 
Ib id .  

7. The declaration of a conspirator, at  the very time of the homicide, who 
was in close proximity to, but not within bight of, the prisoner, upon 
hearing a pistol shot, that the prisoner had killed some one, is admissible 
in evidence. I bid. 

8. To constitute w s  yestce there mpst be an  act which may be explained by con- 
temporaneous declarations. 80 xvhere it was alleged that there was a 
conspiracy between a person and the prisoner to take posses~ion of a 
certain miue, in doing which the homicide took plo.ce, the declarations of 
such person, before ~ e t t i u g  out to talie possession of the mine, a8 to his 
motives in doing so, are not competent evidence for the prisoner. Ibid. 

9. On a trial of an indictment the acts and declarations of another party tend- 
ing to show that he committed the offence are inadmissible. State v. 
Gee, 756. 

10. The declarations or confessions of a prisoner, either at  the time when he is 
arrested or ar hen be is charred uith the crime, are admissible either for 
or against him when thry are voluntarily made, and it is only necessary 
that the prisoner should be cautioned that he is at  liherty to refuse to an- 
swer, and that such rrfusal will not prejudice him when the confession is 
made upon an examination before a magistrate. State v. Howard, 772. 

11. Where a witness has been impeached, in order to corroborate him, he may 
he allowed to testify to statements made by him about the same matter 
shortly after it occurred, corroborating his cvidence given on the trial. 
State v. WhitJield, 831. 

DEED : 

1. A description of land in a deed in these words, ('All my interest in a piece 
of land adjoining the lands of J. J. J., J. K., and others, is too sague to  
admit of extrinbic evidence, and is told for want of certainty. Harrell v. 
Butlel, W .  

2. Where a convejance contains specifications or localities by which the land 
may be located, the number of acres constitutes no p a ~ t  of the descrip- 
tion ; but in doubtful cases this may have weight as a circumstance, and 
in some cases, in  the absence of other definite description, it may have a 
controlling effect. Ibicl. 

3. A seal t a  a deed, although not on the line with the signature of the tendor, 
if it  purporu to be his seal and is referred to  as such, is valid and will be 
held to be the seal of the vendor. Ibzd. 

4. A deed is evidence of its existence against all persons, whlle ~ t s  recitals are 
evidence only against part~es and privies. Crandy v Abbott, 33. 

5. The provisions in the Acts of 1868-'69, ch. 64, requiring the celtificate of 
probate bj- the Probate Judge of a county, other than the county ut reg- 
istration, to  be passed on by the Probate Judge of the latter county, is 
directory only. Young v. Jackson, 144. 



6. The name of a place may serve to identify it, as well as adjoining landfi or 
water courses. Scull v. Pruden, 168. 

7. Where the subject-mattel of a cmveyance is completely identified by its 
name, b? its localities and by other certain marks of description, the addi- 
tion of another particular which does not apply to it, will be rejected as 
surplusage Zbid 

8. Natural objects and boundaries will govern quantity in a deed. So, if A 
gratits one thousaud acres, and describes it by boundaries, all the land 
within the boundaries will pass, although it contain two thousand acres. 
I bid. 

9. In  questions of boundary, what are the boundaries, is a question of law ; 
where they are, is question of fact. Ibid. 

10. Au ~~nregistered deed is color of title, and may be read in evidence without 
registration, upon due proof of its execution. Hunter v. Kelly, 285. 

11. When a dred is put in evidence simply as a declaration, i t  is subject to the 
same rules that apply to other declarations, one of the most Important of 
which is that when a declaration is offered in evidence by one party, the 
opposite party hab the right to all that was said at the time in the same 
connection. JfcL?ard l-. Clark, 312. 

12. Where a party introduces a deed in evideuce, which he intends to use as 
color of title, he must prove that its boundaries cover the land in dispute, 
to give legal efficacy to his possession. Smith  v. Fite, 319. 

13. I t  is error to allow a jury on no evidence, or only on hypothetical evidence, 
to locate the land described in a deed. Zbid. 

14. Where the grantor in a deed is dead, and the subscribing witness has been 
a non-resident of-the State and not heard from for a number of years, and 
it is impossible td prove his hand-writing, the deed may be proved and 
registered upon evidence that the siguature of the qrantor is genuine, 
without proving the hand-writing of the subscribing witness. Hou,ell v. 
IZay, 610. 

15. Where in such case.,, the evideucc upon which the Probate Judge acted in 
ordering she registration is set out in full, and i t  appears that such evi- 
dence was insufficient, the recistration is void. Ibid. 

16. The assent of infants will be presumed to a deed made to them as a gratu- 
ity at  the instance of their mother for a valuable consideration moving 
from her, and, in order to avoid it, the infants must repudiate it after 
arriving a t  full age. Gaylord v. Respass, 553. 

17. A heed is evidence of its own existence, and of whatever results from its 
existence, against all persons ; its recitals are evidence only against par- 
ties and privies. IMd. 

18. A deed from an individual t,o a corporation will be good and pass the t,itle to 
the land, if it  clearly appears from t.he deed itself what corporation was 
intended, although a mistake or omission in the corporate name may have 
occurrel', and this rule is not changed by the fact that a t  Lhe time of exe- 
cuting the deed, the grantor was ignorant that the grantee was a body cor- 
porate. A8hevilEe Div. v. Aston, 578. 



19. If lands are conveyed to a corporation aggregate, it will, from the nature 
of such corporations, be understood as a fee withoul any words of limita- 
tion. Ibid. 

20. Although the existence of a corporation be limited to a certain number of 
years, yet it is capable of holding estates in fee. Ibid. 

21. The duty of maintenance which a husband owes to his wife is a sufficient 
consideration for a voluntary deed of laud made by him to her, and acourt 
of equity will suscain such a conveyance, although it is void at  law. 
Taylor v. A'aE'atma?~, 601. 

22. To make a deed frauddent as to subsequent purchasers, such purchaser 
must hare paid fid1 vnl?ie for the land, and must also have puchased with- 
out notice of the prior voluntary conveyance. Ibid. 

23. The registration of the prior voluntary deed is notice to the subsequent pur- 
chaser. Ibid. 

24. Although it is generally necessary in deeds or wills, which are intended to 
execute powers of appointment, to  refer to  and recite the power, yet this 
is not necessary when the act itself shows that the donee had in view the 
subject of the power at  the time, or when such deed or will would be a 
nullity, unless allowed to operate as the execution of the power. Ibid. 

25. A power simply collateral cannot be conferred upon one who is a stranger 
to  the consideration, except by a deed which operates by transmutation 
of possession. Ibid. 

26. When the habendum and warranty clause of a deed are joined, and the 
intention to convey a fee is clear, the words of inheritance will be so 
transposed as to connect them with the conreying terms, so as to secure 
the intended effect of the deed.  stator^ v. Nullis, 8%. 

27. A deed conveying a life-estate is color of title, and when accompanied by 
adverse possession for the required time, will ripen into a good title to  
the life-estate so granted. Ibid. 

28. A deed is an estoppel, even as between the parties thereto, only as to the 
estate conveyed. Ibid. 

DEMAND : 

I t  is settled in this State that demand must be made of an attorney nr col- 
lecting agent, who has cdleeted money for a client or principal, before 
an action will lie or the statute of limitations begin to r m .  But, when 
the reception of the money was unauthorized and wronqful, the plaintiff 
can waive the tort, and sue for money had and received to his use, with- 
out demand. Bryant v. Peeblcs, 176. 

DEMURRER : 

1. A demurrer which only states "that the Court has no jurisdiction of the 
action," is fatally defective. ITunter v. Yarborough, 68. 

2. If the Court has no jurisdiction of the action, the objection can be taken at  
any time. Ibid. 
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3. A demurrer L ' l s t ,  that the complaint does not set forth a cause of action 
against the defendant, 2nd, thai  the Court has no jurisdiction of the mat- 
ter as eet forth," will be disregarded as a pleading, but a motion to  dis- 
miss for these grounds will be sustained. Burbank v. Commissionei*s, 257. 

4. Where the plaintiff alleged that she paid to the sheriff $51.60 for her taxes, 
and afterwards, on the sheriff's remotal from office, that 8he was forced 
to pay this sum a second time : Held, no came of action was stated against 
the county. Ibid. 

DESCENT : 

1. Where a reversion or remainder, expectant upon a frcchold estate, comes 
by descent, and the reverbioner or remainderman dies during the continu- 
ance of the particular estate, a person claiming the estate by inheritance 
rnust make himbelf heir to the origiual. donor who erected the psrticular 
estate. King v. &oggm, 99. 

2. Where the reversion ur remainder comes by descent and is conveyed by 
deed or devise to a strauger, before the determination of the particular 
estate, Cue donee takes by purchase, and the estate will descend to  his 
heirs. Ibid. 

3. Where the remainder or reversion is acquired by purchase, one claiming 
the estate by aescent must make himself heir to the first purchaser of the 
remainder or reversion at the time when it comes into possession. Ibid. 

DESCRIPTION OF LAND I N  A DEED : 

1. A description in a deed, in these words, ' l  All my interest in a pieceof land 
adjoining the lands of J. J. Jordan, Jos. Keen and others," is too vague 
to admit of extrinsic evidence to  fit the description to the thiug. Harrell 
v. Butler, 20. 

2. Where conveyances contain specificatlous or localities by which the land 
may be located, the number of acres constitutes no part of the descrip- 
tion; but in doubtful cases this may have weiyht as a circumstance, and 
in some cases, in the absence of other definite description, may have a 
controlling effect. I bid. 

3. The name of a place may serve lo identify it, as well as adjoining lands or 
water courses. Scidl v. Buden, 168. 

4. Where the subject-matter of a conveyance is completely ident~fied by its 
name, by its localities and by other certain  mark^ of description, the ad- 
dition of another particular which does not apply to  it, will be rejected as 
surplusage. Ibid. 

5. Natural objects and boundaries will govern quantity in a deed. 80, if A 
grants one thousand acres, and describes it by boundaries, all the land 
withm the boundaries will pass, although it contain two thousand acres. 
Ibid. 

6. Io questions of boundary, what are the boundaries, is a question of law; 
where they are, is yuestion of fact. Tbid. 



7. Where a party intrc8uces a deed in evidence, which he i ~ t e n d s  to  use a8 
color of title, he must prove that its bollndaries cover the land in dispute, 
t o  give legal efficacy to his possession. Smith T. Fife, 319. 

8. It is error to  al!cw a jury on no evidtnce, or only on h j  pothrtical evidence, 
to locate the land described in a deed. Ibid. 

1. Where an executor atlempts to  pay his individual debts out of the assets 
of his testator he commits a devustnvit, and his creditor whn knowingly 
accepts ~ u c h  p a p l e n t  is liable to account to the estate therefor, but, in 
such account, he is entitled to  credit for the amount of the executor's 
interest i q  the estate. Gmnt v. Edu'cc.,ds, 442. 

2. An executor is only required to act in good faith and with reasonable care 
in the management of the estate. Syme v. Uaclgcr, 706. 

3. IVhere an executor did not collect a debt, under the impression that it 
belonged to  him perso~al ly,  he nil1 only be held accountable to the estate 
for the part of such debt as he ac~ual ly collects. lbid. 

4. Where an executor takes a securitj in his own name for a debt due the 
estate, i~ is not, in the absence of fraud and improper purpose, a deuas- 
tavlt Ibid. 

5. &we~e-Whether an administrator can be sued on his bond when he has 
been negligert in uot obtaming an order to  sell his intestate's land for 
assets. Wii'lson v. Upuiiz, 717. 

DIT'ORCE : 

1. I n  applications for alimony, under The Code, P1291, it is competent for the 
husband to  controvert the allegations of the complaint by affidavit Or 
answer, and the judge must find the facts, and set them forth in the 
record. Lassitw v. Znssiter, 129. 

2. Where the facts as found by the Judge ~ o u l d ,  if found by the jury on the 
final hearing, warrant a divorce from bed and board, the)-p?? se constitute 
sufticicnt q o n o d  t,o award alimony pentleiate lite. Ibid. 

3. Ccndouation is fo~giveuess upon condition, and the condition is, that the 
part? forgiven will aW.ai3 from like offences after~<-ards. Tf the conrli- 
tioli is vinlated, the origiml offence is revived. Ibid.  

4. Wnch less cruelty or indignity is wEfi-,ient to  r e ~ i v a  tranbactions occurring 
before condonation, lhau to  suijport an original suit for disorce. Itilc?. 

5. In an appi~cation for ailinon1 it need uot he found as a fact that the ?!ah- 
tiff was a fa,i~hfri?, dutiful and obedient wife. 13id. 

6. Where, pending an action for divorce, th-: defendant becomes insane, the 
cause will Le continned as long as there is a hope of the defendant's 
regaining reason. Stm@rd T. Stmlfo~cl, 297. 

7. I n  case of hopeless iusanity, it is intimated that the rlaintid vill  br  allowed 
to  uroceed x i t h  the t ~ i a l .  IbicZ. 
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DOWER : 

1. Where land is mortgaged by a husband, which, after his death is assigned 
to his widow as dower, she has an equity to have the mortgage paid out  
of the personai assets. Moore v. Dunn, 63. 

2. Where there is a devise in fee simple, with an executory devise over, the 
wife's right to dower attaches on the first estate, and is not defeated on 
its determination. Pollard v. Slaughter, 73. 

3. A widow is entitled to dower in all lands of which her husband was seized 
during coverture, and which any child she might bear him could by pos- 
sibility take b j  descent. JbiA. 

4. The equitable jurisdiction of the Superior Courts over dower, has not been 
taken away by giving cognizance of such matters to the clerk; but in 
order for the jurisdiction to attach as a general rule, some equitable ele- 
ment should appear in the application. Ibid. 

5. By section 1909 of The Code, in a sale for partition of land subject to dower, 
where the widow is a party, her life-estate may be valued in money, and 
the money paid to her in lieu of the interest for life on one-third of the 
proceeds of pale. Winstead, ex-parte, 703. 

DRUNKENNESS : 

1. Where a warrant charred the the two defendants with the violation of a 
town ordinance by being drunk in a public place in the town ; Hdd, that  
the warrant was fatally defective for joining two defendants charged with 
an offence which could not be jointly committed. State v. Deaton, 788. 

2. Where the defendant was indicted for shooting at a train, with intent to  
injure it, and there was evidence tending to bhow that he was helplessly 
drunk at the time, the Court properly left the question of intent to the 
jury, and it was for them to say whether the presumption had been rebut- 
ted. State v. Barbee, 820. 

DURESS : 

Where in i863 a debtor, by means of threats of imprisonment, induced his 
creditor to receive Confederate money in payment of his debt, may be 
evidence of duress, but  it is none of fraud. Simmons v. Mann, 12. 

EJECTMENT : 

1. Where in an action to  recover land, the defendant failed to file a bond to  
secure costs and damages as required by The Code, see. 237, it is error to  
strike out the answer on a motion made at  the trial term: without giving 
the defendant an opportunily to  file a bond at  that time. McMillan v. 
Baker, 110. 

2. The bond under this section of The Code is for the benefit of the plaintiff, 
and he can waive it, and will be deemed to have done so, if he allows a 
number of terms of court to pass without demanding it. If not waived 
entirely, it is waived until demanded. Ibid. 

3. A tenant cannot contest his landlord's title until he has given up the pos- 
session of the land. James v. Russel2, 1%. 
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4. The second-story in a house, when separately held, may be recovered in an 
action of ejectment, Asheville Division v. Aston, 578. 

5. The owner of an equitable estate may bring an action in the nature of 
ejectment under the Code system of procedure. Tnylor v. E a t m m ,  601. 

ELECTION : 

1. Where an executor proves a will, he cannot elect to  take against the will. 
So where a testator was indebted to  the person he appoints his executor 
and leaves certain property to  the executor in paxmeut of the debt, which 
proved to be less in value than the amount of the debt, the executor, 
after proving the will, cannot elect to assert his rights as a creditor and 
retain h ~ s  debt out of the other assets of the estate. Syme v. Badger, 706. 

2. I t  is immaterid that the executor acted under a mistaken idea of the legal 
consequences of proving the will. Ib id .  

ENTRY : 

1. If the true owner enters on land, the possesbion s t  ouce follows the t ~ t l e ,  
and both title and possession are then in him. A possession thus acquired 
bg the true owner, although he e~lters under a mistakeu and erroneous 
claim, ue%ertheless, is supplied by the legal estate, and the owner, in law, 
holds by his real, and not by his pretended title. Lo.gan v. Fitzgerald, 644. 

2. When the true owner enters, as an assertion of his right, it  is not necessary 
to expel the occupant in possession a t  the time of such entry. Iilid. 

3. Where the defendant was in actual possesbion of a part of the locus z?!. quo, 
and had constmctlve pofisession of the rest, aud the true owner, the plain- 
tiff, enters upon the part of which the possession was constructive; Held, 
that such entry at  once vests the possession in him, and seven rears must 
elapse from such entry, before the defendant can acquire title by lapse of 
time. Ibid. 

EQUITY OF REUEMPTION : 

A sale to  a mortgagee by himself, under a power of sale in the mortgage deed, 
is ineffectual to divest the equity of redemption from the mortgagor, and 
the relation of the parties is not changed by that act. Howell v. Pool, 450. 

ESTOPPEL : 

1. Where a bill in equity, filed under the former system of procedure by the 
~ e n d e e ,  to  enforce the specific performance of a contract to conrey land, 
and also praying for general relief, was dismissed, it was held that such 
dismissal was not an estoppel to  an action brought under The Code t o  
recover a sum of money alleged t o  have been paid in pursuance of said 
contract as a part of the purchase money for the land. Pendleton v. Dal- 
ton, 185. 

2. Where a defendant has successfully resisted the specific performance of a 
contract, he will not be allowed to  set up such contract as binding in 
order to  defeat an action brought to recover money paid in pursuance of 
said avoided contract. Ibid. 

58 
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3. A teuant cannot contest his landlord's title until he has given up the pos- 
fieseion of the land. James v. Russell, 194, 

4. Where one stands silently by and hears a contract made for him by an- 
other, he is bound by such contract. B i d .  

5. Where lancl subject to a judgment lien is mortgaged, and after the execu- 
tion of the mortgaqe is sold under such judgment, the mortgagor who pur- 
chased from the purchafier at  such execution sale, will not be estopped 
from setting up this title against a purchaser at  a sale under the mort- 
gage. Wei7 v. Lhell, 515. 

6. A party by taking a deed from one claimant does not debar himself from 
s e t t i ~ ~ g  up a better title derived from some other source Caylord v. Res- 
pass, 553. 

7 One who enters as a licenser, is estopped to deny the title of his licensee, 
ancl when the liceuse is given by a tenant, the licenser is estopped to deny 
the title of the licensee's landlord. DtZls v. Hanzpton, 566. 

8. A deed is an estoppel, even as between the parties thereto, only as to the 
estate conveyed. Stolon v. Xullzs. 623. 

EVIDENCE : 

1. Thr contents of a letter written to the plaintiff by his agent an? borne by 
the defendant, but of which he was iqnorant, are co t  competent evidence 
on the trial though they may be material to the issue. Simmons v. Mann, 12. 

2. The act of receiving Confedera:e money by a guardian on a debt due to his 
wards, in 1863, is not evidence of fraud on his part. Ib id .  

3. Inducing a guardian, by threats of iaprisonment to  receive, in 1863, Con- 
federate money in payment of a debt due to his wards may be evidence of 
duress, but is none of fraud. Ib id .  

4. A description of land in a deed in these words : All m j  interest in a piece 
of land adjoioing the Iands of J. J. Jordan and Joseph Keen and otheps,', 
is too vague to admit of extrinsic evidence to " fit the description to the 
tluuq," and is void for want of certainty. Harrell v. Butler, 20. 

5. Where the conveyance contains specifications or localities by which the land 
may be located, the number of acres constitutes no part of the descrip- 
tion; but in doubtful cases may have weight as a circumstance, and in 
some csaes, in the abseuce of other definite description, may have con- 
troliing effect. Ib id .  

6. A deed is evidence of its ezistenee against a11 persons, while its recitals are 
evidence only against parties and privies. Crandy v. Abboft, 33. 

7. An entry on the docket of the Superior Court showing that a transcript of 
a justice's judgment has been filed, is prima facie evidence that the judg- 
ment has been rendered by the justice. The fact of docketing is prima 
fucle evidence of its existence. Moore v. Edwards, 43. 

8. Where the only evidehce to show an agency was that some money beloug- 
ing to  the alleged principal had been paid to  the party sought to be proved 
an agent, and the alleged agent had done sundry acts of kindness for the 
alleged principal; geld ,  no evidence to  create an agency. Forteseue v. 
Makeley, 56. 
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9. Evidence which only gives rise to conjecture is calculated to bewilder and 
mislead a jury, rather than to  lead them to a just concludion. Ibid. 

10. Facts to be given in evidence to prove any particular matter, should, in 
their bearing upon each other, tend to prove the mat.ter to  be established, 
and 8hould point t,o it with such degree of certainty as will prove it to the 
satisfaction of a reasonable mind. Ibid. 

11. I t  is error for the Court to leave a material fact to the jury upon which 
there is no evidence. Tbid. 

12. Where a bond, executed by two obligors, is presumed to be paid by the 
lapse of time, the declarations of one of the obligors is not competent to 
rebut the presurnption as to the other. Rogers v. Clenaents, d l .  

13. I n  order to rebut the presumption of payment, it must be proved that  the 
bond has not been paid by any of the debt,ors. The separate acknowl- 
edgment of one debtor is not even sufficient to charge him. Ibid. 

14. In  an actiou to rescind a contract for freud, which fraud consisted in repre- 
senting a bond, dated prior to August 1, 1868, to  he unpaid, the obligor 
in such bond iu a competent witness to prove that it has beeu paid. The 
proviao in section 5S0 of The Code, making any personincompetent to tes- 
tify, who, at  any time, has had an interest in such bond, ouly applies to 
actions fmnded on the bond. Borden v. Gully, 127. 

15. The minute in writing of the evidence of a witness examined before a 
referee, is not admissible in eridence on the trial of an issue before a jury 
in the same cause. Hott v. &may, 152. 

16. Papers purporting to be exemplifications from the Treasnry Department 
of the United Stntes, but which were not authenticated in any manner 
whatever, cannot be admitted in evidence. Ibid. 

17. Even if such papers had been admitted as evidence before the referee, this 
does not make them evidence in a trial before a jury, unless b? consent. 
Ibid. 

18. The rule that parol evidence canuot be admitted to contradict a written 
contract, applies to actions on the contract itself, but not to such as arise 
collaterally out of it. So, where it appeared on the fare of a note that  
certain parties thereto were sureties, in an action for contribution parol 
evidence is admissible to show that they were really princsipals. Wilhams 
T . ( i l e t m ,  263. 

19. The statute law of another State is a fact to be shown by evidence, and 
cannot be ooticed judicially. Hiiliard v. Or~tlaw, 266. 

20. In  references by consent, it is only when there is no evidence reasonably 
sufficient to warrant the referee's findings of fact, that a matter of law is 
presented, reviewable on appeal. Hrmtw v. lielly, 285. 

21. An unregistered deed is color of title, and may be readin eridenre without 
registration, upon due proof of its execution. Ibid. 

22. Where a will, proved in another State, bears the certificate of the clerk of 
the Court wherein the probate was had, to the oath of the attesting wit- 
nesses, but had no other authentication; Held, inadmissibie in evidence. 
Ibid. 



23. When a father, having several children, conveys a valuable tract of land to  
one for a nominal consideration, the presumption is, that he intends i t  as 
an advancement and to be accounted for as such. Harper v. Harper, 300. 

24. Either party may introduce evidence to  support or rebut this presumption. 
Ib id .  

25. When a deed is put in evidence simply as a declaration, it is subject to  the 
same rules that apply to other declarations, one of the most. important of 
which is that when a declaration is offered in evidence by one party, the 
opposite party has the right to all that was said at  the time in the same 
connection. M c L w d  v. Clark, 312. 

26. Where a party introduces a deed in evidence, which he intends to  use as 
color of title, he must prove that its boundaries cover the land in dispute, 
to give legal efficacy to his possession. Smith  v. Fite, 319. 

27. I t  is error to allow a jury on no evidence, or only on hypothetical evidence, 
to locate the land described in a deed. Ibid. 

28 Where it is agreed between tbe vendor and purchaser of a trart of land, 
that the purchaser shall have it surveyed at  his expense, and if it  shall be 
found to contain a smaller number of acres than is called for by the deed 
that the vendor shall refund a p r o  rata part of the purchase money; Held, 
that parol evidence is admissible to establish the contract. S7~errill v. 
Hagan, 345 

29. In  an action brought by an administrator on notes given by some of the dis- 
tributees for articles bought a t  the administrator's sale, the declarations of 
the administrator, at  the time when the notes were giren, that he would 
on11 be obliged to collect a portion of the notes, as the estate owed a 
small amount, are not, admissible. Barnes v. McClarnroch, 362. 

30. In  supplemental proceedings the evidence should all be taken down in 
writing. Coales v. Wilkes, 376 

31. Where the judgment-debtor is examined, the creditor does not make him 
his witness, but may cross-examine and contradict him. The provision in 
The Code, allowing the examination of parties to actions, takes the place 
of the bill for discovery in the former system of procedure. Ib id .  

3'2. Where the examination of the debtor shows tlfat his books of account con- 
tain evidence material to the investigation he should be required to pro- 
duce them. Ib%d. 

33. When a receipt is evidence df a contract between the parties, it  stands on the 
same footing as other contracts in writing, and cannot be contradicted or 
raried by parol ; but, when it is merely the acknowledgment of the pay- 
ment of money or the delivery of goods, it may be contradicted by parol. 
Hayper v. Dail, 394. 

34. The declarations of a party, made at  the time that sbe handed a deed to  
her husband to deliver as her agent to the grantee, are admissible in evi- 
dence as a part of the res g e s t ~ .  Ib id .  

35. Declarations to become a part of the res gestm must be made at the time of 
the act done, and must be consistent with the obvious character of the act. 
I bid. 



36. Where an executor swears that certain Confederate money was the prop- 
erty of the estate, but is unable to explain by whom it was paid, or how 
he is able to remember the character of the fund aa being a part of the 
trust estate ; Held, not sufficient to relieve him from liability. Depriest v. 
Patterson, 402. 

37. Where concurrent insurance is effected in different companies, all repre- 
sented by the same general agent, an examination and valuation made by 
a subordinate agent of one of the insurers, is admissible in evidence 
against all who act on his report, and the same rule applies to successive 
insurance in different companies. Dupree v. Ins.  G'o., 417. 

38. The Court may permit a paper to be read in evideuce before its execution 
has been proved, when the party introducing it undertakes, at a subse- 
quent time, to  prove the execution. I b i d .  

39. I t  is inconipetent to prove what a witness swore on a former trial, when the 
witness can, himself, be put on the stand. Ib id .  

40. Where a witness has been questioned in regard to certain matters in his 
examination in rhief. it is discretionary with the Judge whether he will 
allow further questions to b~ asked the witness in regard thereto. after 
the cross-examination has been completed. I b i d .  

41. Refusal to  allow further testimony after the case has been closed, is mat- 
ter of discretion and llot subject to review. Ib id .  

42. In  motions to set aside judgments for irregularity. and other motions of 
kindred nature, the rules of evidence are not so s t r ic t l~  adhered to as in the 
trial of an issue by a jury. In  such cases the Court can hear any evidence 
which is reasonably calculated to aid it in arriving at a just couclusiou. 
Staneill v. Gay,  455. 

43. The execution of the bond sued on being denied by the defeudant adminrs- 
trator, he introduced evidence of conflicting declarations made by the 
plaintiff to him when the bond was presented for payment, as to the 
source? from which she obtained the monej which was the consideration 
of the bond. Plaintiff failed to iutroduce evidence to corroborate either 
of these declaiations, or to show from what source the moneg was pro- 
cured by her ;  &7d, that this furni~hed no presumption in fa3or of the 
defendant that his intestate had never executed the bond. I twas only a 
circumstance to be considered by the jury with the other evideuce in the 
case Buxly  v. Burton ,  479. 

44. I t  is not a violation of the Act of lY96, ( T h e  Code, see. 413), for the Judge 
to tell the jury that the evidence, that the intestate had seen the 
bond and admitted that she had executed it, if bel ie~ed by the jury to be 
true, is entitled to more weight than the opinions of experts as to the gen- 
uineness of the signature, and that such opinions should be received with 
caution. Ibid. 

45. Where the grantor in a deed is dead, and the subscribing witness has been 
a non-resident of the State, and not heard from for many years, evidence 
of the grantor's haud-writing is admissible, without proving the hand- 
writing of the witness. Howell v. R a y ,  510. 

46. Evidence is relevant when it tends to the advantage of either litigant, and 
bears upon the issue. Gaylord v. Respass, 553. 
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47. A deed is evidence of its own existence, and of whatever results from its 
existence, agaisst all persons ; its recitals are evidence only against par- 
ties and privies. I bid. 

48. When the plaintig claims under s deed purporting to convey the land in 
dispute, a r d  shows an apparently adverse possession, the burden of proof 
is on the defendant to  show that such possession is not adverse; and 
when he claims a reversionary estate after a life-estate, that such life- 
estate determined too short a time before the bringing of t,he action to bar 
his right. S@tolz v. &Iullis, 623. 

49. When the beginning corner was located, 'nd there was evidence showing 
marked trem, corners, uaturar objects, kc .  ; Jt rtus held, some evidence 
from which a jury might locate the land in controversy. Ibid. 

50. In  ol,der to prove fraud, the conversations of those who are charged as the 
perpetrators thereof, which accompany aud explain the fraudulent. acts, 
are admissible in eridence. Duvzs v. C ' O T M L C ~ ~ ,  725. 

51. A witness who athnils that he participated in the perpetration of a fraud, is 
impeached, and it is corupeterk to corroborate his teetimany by ev ide~ec  
of similar statements before made by him. Ibid. 

52. While it is a general rule of evidence, that the acts and declarations of a 
person, in the absence of the prisoner, are not admissible in evidence 
against him, yet there are exceptions, one of which is in case of a con- 
spiracy to do au ur~lawfol act, when the acts and declaratious of eonspira- 
tors, in furtherance of the common purpose, are compet,ent, although 
made in the absence of the others. h'tute 7). Anderson, 732. 

53. The least degree of consent or collusion between parties to an illegal trans- 
action, makes t.be act of one the act of the others. Ibid. 

54. Where, in order to admit the acts and declarations of a third person as evi- 
dence against the prkoner, the stat% allege!; that there was a conspiracy, 
the regular method of proceediug is for thc: State, in the first place, to 
establish the fact of a conspiracy by prool", but the Judge, in his discre- 
tion, may allow the acts and declarations to be given in evidence, the 
solicitor undwtaking to  prove the conspiracy at a later st,age of the trial. 
I bid. 

55. The acts of the different parties alleged to he cocspirators may be given in 
evidence to prove the eonspirac;r. Ibitl. 

56. The rejection of evidence by the Court., which, if admitted, would have 
been prejudicial to the prisoner, cannot be asaigned an error. Ibid. 

57. The declaration of a conspirator, at the very time of the homicide, who 
~vas in close proximity to, but uot wit.hin sight of, the prisoner, upon 
hearing a pistol shot, that the prisoner had killed some one, is admissible 
in evidence. .Tbid. 

58. To constit,ute re8 yestm there must be on ucl which may be explained by con- 
temporaneous declaratious. So, where it was alleged that there was a 
conspiracy bet,ween a person and the prisoner to  take possesaion of a cer- 
tain mine, in doing which the homicide took place, the declarations of 
such person, when sett,ing out to take possession of the mine, as to his 
motives in doing so, are not competent evidence for the prisoner. Ibid. 



59. On a trial of an indictment the acts and declarations of another party tend- 
iug to show that he committed the offence are inadmissible. Stale v. Oee, 
756. 

60. MJhen the crime is shown to  nase been committed by a single person and 
the question is one of identification, it would be competent to prove that 
another than the accused did the ac t ;  but this must be done by proof 
direct to the  fact and not by admissions or conduct seemingly in recogni- 
tion of it. Ibid .  

61. I t  is incompcttut to prove by a witfiess who does not Bnow the general rep- 
utation of the accused, who was once a slave, what his Eormeqmasteraaid 
of him. Ibid .  

63. The Court having charged the jury that esery material circumstance must 
be proved beyond a reasonable doubt and that they must all point to the 
guilt of t,he prisoner and exclude every.reasouable theory of his innocence, 
and produce moral certainty of his guilt, it  is not error to refnse to tell 
the jury that the circumstances must satiefy t,hem as fully as if direct 
proof of the act had been produced. Ibid. 

63. When a witnesslwas not sworn, and the fact mas not discovered until after 
the jury had retired ; I t  ?vas held, not to entitle the accused to a new trial 
as a matter of law. The correction of such omissions is left to the dis- 
cretion of the Judge to set aside the verdict aud grant a new trial. Ibld. 

64. Exceptions to evidence, except to such as is made incompetent by fitatute 
on grounds of public policy, if not made in apt time, are deemed to be 
waived, and cannot he afterwards asslgned as error. Ibzd. 

65. When there is a direct conflict between the testimony of a wjtness and of 
the defendant, who offers himself as a witness, and evidence ir introduced 
to  show the good character of the witness, it is legitimate ground of com- 
ment by the solicitor, that no wit~iess was ofrered to show the good char- 
acter of tbe defendant. State v. Davis, 764. 

66. Where a defendant off'ers himself as a witness, he occupies the same posi- 
tion as any other witness. He is entitled to the same protection and 
privileges, and is equally liable to be impeached and discredited. Ibirl. 

67. The declarations or confessions of n prisoner, either at the time when he 
is arrested or when he is chatged with the crime, are admissible eithe-for 
or against him when they are voluntarily made, and it is only necessary 
that the prisouer should be cautioned that he i6 a t  liberty to refuse to 
answer, and that such refusal will not prepdice hlm when the coufessiou 
is made upon an examination before a magistrate. Stale v. H o w a ~ d ,  772. 

65. Where it appeared that the officer making the arrest was accompanied by 
two other men, and that they were all large, strong men, but were not 
armed, and the prisoner was a small, weakly man, but that no threats or 
~ io lence  were used and no inducements held out; Held, that  confessions 
could not be excluded on the ground that the defendant was put in fear 
bv force and numbels. Ibid. 

6Y. Where it was in evidence that the pribonerand the deceased had gone iuto 
a barn together, a witness who passed the barn about a-half an hour after- 
wards can teslifg to  a conversation he overheard between persons in the 
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barn, although he does not know the prisoner's voice, and can only iden- 
tify the voice of the deceased. Ibid. 

I t  is never necessary to show a motive for the commission of a crime in 
order for a conviction. But when the prosecution relies upon circum- 
stantial evidence, it is always competent to introduce evidence tending to 
prove a motive. State v. Green, 779. 

So, in an indictment fer burning a mill, after evidence ha8 been introduced 
tending to convict the prixmer, the prosecu+ion may offer evidence tend- 
iug to show that the prisoner was to be paid for committing the crime, 
and his declarations shortly before the fire, that he had no money, but  
expected to have some soon, and the fact that shortly after the fire he 
did have money, are competent. Ibzd. 

The regular mode of trial of indictments is for the State to  introduce evi- 
dence to suatain the charge; the accused then introduces evidence to 
make good his defence. Then the State has only the right to  introduce 
rebutting evidence; and evidence strictly to strengthen and support that  
offered at  first. After this, further introduction of evidence is matter of 
discretion with the Judge, and not reviewable, un!ess perhaps in case of 
a clear abuse of power. State v. Lemon, 790. 

Wher! defendant swore that he sent his wife to a person to borrow money 
with which he paid for the property alleged to  have been stolen, having 
thus made her his agent, it  is competent for the State to prove what the 
wife said to  this person when she got the money as to the purpobe it was 
intended to  serve. Ibid. 

Where the prisoner, being in jail on a criminal charge, told a party to  see 
the  prosecutor and find out if hewould consentthat the defendant r e c e i ~ e  
39 lashes and he discharged; Held, that such message is relevant and ad- 
missible in evidence State v. DeBerqj, 800. 

Where the Judge below is requested to charge that there is no evidence of 
a fact in issue, the evidence most favorable to the adverse party must be 
considered alone, and if i t  is any evidence a t  all to  estabhsh the fact, the 
charge must be refused. State v. Home, 805. 

76. I n  an indictment for murder, evidence of the general reputation of the 
deceased as a violent man, is only admissible when there is other evidence 
tending to s h o ~  that the killing was done in self-defence, or when the 
evidence is wholly circumstantial, and the character of the transactioa is  
in doubt. &ate v. L c N e i l l ,  612. 

77. The law presumes that every one intends to produce the consequences that  
result from his acts, but this presumption is not conclusive, hut only 
prima JCacie evidence of the intent. State v. .Barbee, 8%). 

78. Where the defendant was indicted under section 1100 of The Code, for 
shooting at  a train, with irtent to  injure it, and there was evidence tend- 
ing to show that he was helplessly drunk at  the timp, the Court properly 
left the question of intent to the jury, and i t  was for them to say whether 
tshe presumption had been rebutted. Ibid. 

79. Where a witness has been impeached, in order to  corroborate him, he may 
be allowed to  testify to  statements made by him about the same matter 
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shortly after it occurred, corroborating his evidence given on the trial. 
Slate v. Whitfield, 831. 

80. A witness may be discredited by the nature of his evidence, by the circum- 
stances surrounding him, or by imputations directed against him or, cross- 
examination, as well as by direct evidence introduced to show the un- 
truthfulness of his testimony. Ibid. 

EVIDENCE, See. 590 : 

1. Where au executor or admiuistrator is examined in his own behalf, con- 
cerning a transaction or conversation with his decedent, the other party to  
the action is competent to  tesdfv concerning the same transaction orcom- 
munication. Burnett v. Sacage, 10. 

2. An administrator has no power to rescind a contract to purchase land, 
made by his intestate, aud where in an action brought to declare such 
attempted rescission a nullity, it appeared that the vendor had paid to the  
administrator a sum of money for which the rescission *as the considera- 
tion; Held, that the admiuistrator had such an interest as made him in- 
competent to testify. Owens v. Phelps, 231. 

3. A party to  an action is not permitted to testify in his own behalf against the 
executor, administrator, &c., of a deceased person, unless the executor 
or administrator, &c., is examined, or the testimonj of the deceased per- 
son is eiven in evidence, when the door is opened to the opposing party 
to testify for himself, but only as to thoae particular transactions and com- 
munications to which the testimony of 'the deceased person or bib repre- 
sentative n as pertinent. fiurr~wr v. Candler, 634. 

EXCUSARLE NEGLIGENCE : 

1. This Court cannot review the findi~lgs of fact of the court below on a mo- 
tion under section 274 of T h e  Code. Brunch v. Wulker*, 87. 

2. Where a Judge made %general order allowing parties time to file pleadings, 
but after leaving tbe court-house for the term he made an order allowing 
plaintiffs, who desned judgments for want of answers, to note on the 
summons docket that answers would be required during the term; Held, 
a judgmeut for want of answer, under such circumstances, will be set aside 
for excusable neglect. Zbid 

3. His Honor in the court below refused to  extend the time to file an answer, 
and signed a judgment, but stated that if an answer was filed before 12 
o'clock at  night of thelast day of the term, he would striae out the judg- 
ment An ansxer was filed before 12 o'clock but the judgment was not 
stricken out; excusable neglect. W a w e n  v. IIaruey, 137. 

4. The refusal of the Judge to  extend the time to  file an answer is not res 
adjudicata in this motion to fiet aside such judgment for excusable neg- 
lect. Ib id .  

5. Where, in setting aside a judgment for excusable negligence, the Judge 
does not state the ground on which he founded his order, his action will 
be upheld, if in any aspect of the case i t  would be proper. Foley v. 
Blaak, 476. 

59 
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6. The Supreme Court can review on appeal what is mistake, surprise or ex- 
cusable neglect under section 274 of T h e  Code, but i t  cannot review the 
discretion exercised b j  a Judgz of the Superior Court under that section. 
I b l d .  

7. Where the Judge left the Court before the end of the term, but did not 
adjourn the Court, leaving it to  expire by  its own limitation, and a judg- 
ment  by default was entered against a defendant, who filed an answer 
before the expiration of the term, hut after the departure of the Judge; 
Held ,  excusable ueqligence. I b i d .  

EXECUTION : 

1. Where, in an action by an executor, the defendant pleads that the fund is 
not needed for the payment of debts, and that he has purchased the inter- 
est of a number of the lega.tees; I'TeZd, that rr-hile it cannot defeat the 
action, yet upon paying the a m o m t  of t,lie shares which he has not pur- 
chased, the defendant is entitled to a cessat executio. Rogers v. Clem- 
ei i ls,  81. 

8. I t  is the duty of t,he sheriff, wheu selling !and under execution, to lag c?R' 
thi- homwteacl, even when the executiou is issued upon a judgment for 
an old debt, to x%ich the homestead does not apply. A m o l d  v. Estis, 162. 

3. \Vher~ t,hr sheriff sells laud to  which the homestead doe& apply without 
assignicg it, it s e e m  that the sale is void. I b i d .  

4. Creditors cannot sell land fraudultutly couveg-ed, mithout having the 
homestend assigned to  the fraudulent donor-for by the conveyance of 
the homestzad? the creditor has not been abstracted in his remedy. 
Ibid. 

5.  A judgment by consent cannot be set aside b j  one of tlie cousenting par- 
tie. when an exrcatlon issued thereon has bren qatisfied. ,710o~e v. Gvant,  
31& 

6. After a motion to  recall an execution and set aside a judgment has been 
~ m c e  heard and refused npon full e\idence, it heconles res ndjudicuta. 
[bid.  

7. The homestead law is not void as to  debts contracted before its adoption, 
aud is inoperatire only when such debts could not otherwise be collected 
out of the debtor's propert,>-. L o ~ a d w m i l k  v. Cw.pe&ig, 333. 

8. The homestead should be allotted when executions are issued on such 
debt,s, and t,he excees first applied to  the paymeul of the execution, and 
if sufficient for t,hat purpose the dehtor should be allowed to  retain his 
homestead. I b i d .  

9. Where an execution issued on such debt, and the sheriff sold  he real prop- 
erty of the debtor subject to  the homesteia, the purchaser acquired the 
reremion after the termination of the homestead, Ib id .  

10. The Act of the 25th of March, 1870, which prohibits tlie sale of the rever- 
slouarg interest in laud charged with the homestead exemption, cannot 
depiive a creditor of a vested right acquired by docketing his judgment 
hetorc the act was passed. IFitl. 
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11. A purchaser under execution sale takes all that belongs to the deblor and 
nothing more. A greater estate or interest than the debtor owned cannot 
be conveyed thereby. Dail v .  Freeman, 351. 

1% A sale by the sheriff relates to the date of the judgment so as to defeat all 
conveyauces and lncumbrauces upon the land subsequently made, but it 
has no application to the crops raised on the land after the rendition of 
Ihe judgment, but before the sale. Ib id .  

13. So, where a tenant makes an agricultural lien, and afterwards the land is 
sold under execution as the property of the landlord ; I t  i s  held, that  the 
owner c.f the lien has a right to the crop superior to  he purchaser at exe- 
cution sale. Ib id .  

14. A judgment creditor has neither jus in r e  nor jus ad renz in the judgment 
debtor's land, but only the right to make his lien effectual by a sale un- 
der exccution. Ibrd. 

15. In  an action on a bond to stay execution on appeal from a justice's judg- 
ment it is not necessary to allege that the plaintiff has sustained damage 
on account of the appeal. iMcJl3nrc, v. Patton, 371. 

16. Before the Act of 1879, ch. ti8 (Code, see. 884), a civil action and not a 
motion in the cause was the proper way to proceed against the sureties on 
such bond. IMd.  

17. Where the purchaser, at execution sale, is a stranger to the judgment. he 
gets a good title, although the sheriff may have failed to  advertise the 
property and give notice to the judgment-debtor, as prescribed by Ss456: 
and 457 of The Code. All that such purchaser is required to ascertain is, 
that it is an officer who sells, and that he is empowered to  do so by an 
execution issued by a court of competent jurisdiction. &6zcl̂ ton v. Bpie~s,  
503. 

18. But when at such sale, the plaintiff in the execution or his attorney or 
agent, or any other perfion affected with notice of such irregularity, pur- 
chases, the sale may be set aside at  the instance of the defendant in the 
execution, by a direct proceedinq for that purpose. Ib id .  

19. Execution sales cannot be collaterally avoided because of irregularities in 
the manner in which they have been conducted. Ib id .  

20. When there is fraud and collusion between the sheriff and the purchaser 
at  execution sale, the sale is absolutely void, and such defect may be 
taken adsantage of by any one interested in the propertj sold ; but when 
the fraud results from the conduct of the plainliff alone, as in suppress- 
ing bidding, &., there being no collusion between the sheriff and the 
purchaeer, the sheriff'r sale passes the title, and the execution debtor 
must seek his relief in e p p y .  Ibicl. 

EXECUTOR : 

1. Where, in an action by an executor, the defendant pleads that the fund is 
not needed for the payment of debts, and that he has purchased the inter- 
est of a number of the legatees; Held, that while it cannot defeat the 
action, yet upon paying the amount of the shares which he has not pur- 
chased, the defendant is entitled to acessat e~eeutio. Rogers v. Clernet~ts, 81. 



2. Where a plaintiff sues as executor, the production of letters testamentary 
issued to him is sufficient to  show that the testator's right of aclion has 
become vested in him. I t  is not necessary to annex a copy of the will to  
the letters, when the provisions of the will are not involved in the prose- 
cution of the action. Fendleton v. Dalton, 185 

3. Where an executor bold propertly of his testator in July, 1863, on nine 
months credit, he is liable for the scaled value of the money for which i t  
sold, a t  t h e  time of the sale and not a t  the expiration of the time of credit. 
Depriest v. Patterson, 399. 

4. An executor during the war took certain notes belonging to  the estate of 
his testator, and substituted for them Confederate money of his own. 
The notes proved to  be a orthless; Held, that he is chargeable with the 
scale value of the Confederate money a t  the date of the attempted substi- 
tution. Depriest v. Patternorb, 402. 

5. Where an executor swears that certain Confederate money was the prop- 
erty of the estate, but  is unable to  explain by whom it was paid, or how 
he is able to remember the character of the fund as being a part of the 
trust estate; Held, not sufficient to  relieve him from liability. Ibid 

6. Where an executor attempts to  pay his individual debts out  of the assets 
of his testator he commits a deuastavit. Brnnt v. Ed~rltoal-ds, 440,. 

7. Where a legatee, who is also executor, misapplies any of his testator's 
estate, it must be (?educted from his legacy. Grant v. Edzoards, 447. 

8. Where an executor proves the will, he cannot elect to  take against the 
will. So where a testator was indebted to the person he appoints his 
executor and leaves certain property to the executor in payment of the 
debt, which proved to  be of less in value than the amount of the debt, 
the executor, after proving the will, cannot elect to  asfiert his rights as a 
creditor and retain his debt out of other assets of the estate. Syme v. 
Badger, 706. 

9. It is immaterial that the  executor acted under a mistaken idea of the legal 
consequences of proving the will. I bid. 

10. An executor is only required to  act in good faith and with reasonable care 
in the management of the estate. I b i d .  

11. Where an executor did not collect a debt, under the impression that it be- 
longed to  him personally, he will only be held accountabie to the estate 
for the part of such debt as he actually collects. I bid. 

1'2. Where an executor takes a security in his own name for a debt due the 
estate, it is not, iu the absence of fraud and improper purpose, a devasta- 
vit. Ibid. 

EXECUTORY DEVISES : 

Where there is a devise in fee, with an executory devise over, the wife'sright 
to  doaer  attaches on the firfit estate, and is not defeated on its termina- 
tion. Pol la~d r. Slaughter, 72. 
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EXONERATION : 

The rule that the personal estate must be used in discharging debts secured 
upon real e<tate, in order to  ils exoneration, operates among persons who 
derive their interest directly from the deceased owner, and does not 
extend to creditors secured by a mortgage. These must first exhaust the 
appropriated land, and look to the personality only for the residue. Xoow 
v. Pnun ,  63. 

EXPERTS : 

The testimony of experts to prove or disprove hand-writing is not of as much 
weight as that of persons who saw the p8per signed, or to whom the party 
signing had acknowledged his signature, and it is not error for the presid- 
in,% Judqe to  so charge the jury Bg~xZy v. Bzcxton, 479. 

EXTINGUISHMENT : 

Where one and the same person in two representative capacities becomes both 
debtor and creditor, the law appropriateb the fund, and extinwishes the 
debt. But this principle does not extend to the case of an agent of sev- 
eral principals. Brandy v. Abbolt, 33. 

F E E  SIMPLE : 

1. If lands are conveyed to  a corporation aggregate, it  ill, from the nature 
of such corporations, be understood as a fee without any words of limita- 
tion. Asheville Div. v. Aston, 578. 

2. Although the existence of a corporation be limited to a certain number of 
years, yet it is capable of holding estates in fee. Ib id  

3. The second-story in a house, when held separately, may be recovered in an 
action of ejectment. IbiA. 

4. When the habendu~n and warranty clause of a deed are joined, and the 
intention to convey afee is clear, the words of inheritance will be so traus- 
posed as to  connect them with the conveying terms, so as to secure the 
intended effect of the deed. Statol~ v.  Mtdlis, 623. 

FILING PLEADIMGS : 

A pleading placed on the files of the Court after the Judge has left for the 
term, is not filed in contemplation of law. Folej v. Blank ,  476. 

FORECLOSURE : 

1. In  the absence of express stipulations in the mortgage, a mortgagor is not 
entitled tonotice of the intention of the mortgagee to foreclose. Manning 
v. Elliott, 48. 

2. Where an action is brought to enjoin a sale under a power of sale cou- 
tained in the mortgage, the court, having acquired jurisdiction of the par- 
ties and the subject matter. may direct a sale of the land, and is not 
bound to direct such sale in strict accordance with the terms of the mort- 
gage deed. Ib id .  



3. I n  a foreclosure sale of land by order of Court, the Court has the power to 
re-open the bidding, and order the land to be sold a second, and possibly 
a third time, f o ~  extraordinary cause, but the pouer  should he exercised 
cautioufily. H i w o n  v, ad ria?^, 121. 

FORFEITCRE : 

1. A cotporation, chartered for the purpose of promoting temperance, does 
not forfeit real eitate which it has purcha-ed, because i t  ceases f o  pursue 
the objects for r h i c h  it mas incorporated. Asheuille Div. v. Astoll, 578. 

2. A corporat,ion cannot endure longer than 'the time prescribed by its char- 
ter, and no judicial proceedings are necessary to  declare a forfeiture for 
sucb R cause, but for any other cause of forfeiture a direct proceeding 
must be instit,uted by the sovereign to enforce t,he forfeiture, and i t  can- 
not> he taken aclvant,age of in  an^-collateral proceeding. Ibid. 

BORGEXY : 

1. Where the prisoner was iridicted for forging an ordes for the payment of 
money, with intent to  defraud the Randlemau Manufacturing Company, 
but the indictment failed to allege that the Randlemau Manufacturing 
Company was a corporation ; Hel3,  immaterial. State \.. Shaul, 76d. 

2. The corporate existence mas be proved, dthongh not alleged in the bill of 
indictment. Ibid. 

3. Where the forged instrument is set out in the indictment in totidem verbis, 
i t  shams its own nature, and corrects any error in miscalling i t  in the 
indictment. Ihzd. 

FRAUD : 

1, The mere threat to employ force, or procure the arrest of the obligor in a 
bond if he refused t,o acceyt Confederate money in payment unaccompa- 
nied by any attempt to pu t  t,be threat into execut,ion, is not fraudulent 
pel- se. Si inmons v X a n n ,  12. 

2. The simple act of a guardian receiving Confederate money on debt due the 
estate of his wards in the year 1563, was nnt frauclulent, or the evidence 
of fraud as to them. Ibid. 

3. Where the jur j  found that the defendant admmistrator had, in another 
action in which he a as plaiotiiE, fraudulently sufl'ered a judgment to be 
entered, b j  which the estate of hls Intestate was cheated; It was held, that 
a motion would not be allowed to  reinstate said action aud set aside 
fraudulent judgment. Shherner v, Spea~ ,  148. 

4 .  Courts of justice will not aid a party to a fraudulent transaction to  force 
his confederates in fraud to account, I b i d .  

5. Obtaining a judgment by fraud does not make i t  irregular. Wil l iamson  v. 
H a r t m a n ,  236. 

6. when there is fraud and collusion between the sheriff and the purchaser, 
at execntion sale, the sale is absolutely void, and such defect may be 
taken advantage of by any one interested in the property sold ; hut when 



the fraud results from the conduct of the plaintiff alone, as in suppress- 
ing bidding, kc. ,  there being no collubion between the sheriE and the 
purchaser, the sheriff's sale passes the title, and the execution debtor 
must seek his relief in equity. B w t o n  v. Spim, 503. 

7. A consent judgment may be set aside for fraud. Thug7zun v. Gooch, 5%. 

8. An account stated may be opened for fraud. Gooch v. f iughan, 610. 

9. I n  order to prove fraud the conversations of those who are charged as the 
perpetrators thereof, which accompany and explain the fraudulent acts, 
are admissible in eridence. Dmio v. Cou?~c~ l ,  725. 

10. A witness who admits that he participated in the perpetration of a fraud, 
is impeached, and it is competent to corroborate his testimony by eridence 
of similar statements before made bg him. Zbitl. 

11. A purchaser from a fraudulent donee, in order to g a t  a good title, must 
purchase lTithout notice of the fraudulent character of his vendor's title. 
I b i d .  

FRAUDULEST CONVEyASCE : 

1. Creditors cannot sell land fraudulently conveyed, without having the home- 
stead assigned to the fraudulent donor-for by the conveyance of the 
homestead, the creditor has not beell obstructed in his remedy. A1'710Zd 
v. hktes,  162. 

2. Where a father in tiew of the intended marriage of his daughter makes a 
deed to her and her iutended husband for a tract of land, as an induce- 
ment to the n ia r r ia~e  ; Held, a valuable cous~deration. Ibzd.  

3. Where the application for a receiver is based upon the alleged fraudulent 
character of a conveyance, the question of whether or not the deed is 
fraudulent belongs to the final hearing of the cause, and the alleged 
fraud will only be considered on such motion for a receiver, as shoniug 
grounds for the protection of the fuud uutil the final hearing. Rhein- 
stein v. Bixby ,  307. 

4. In such case, a recelver \rill not be appointed, unless it is manifest that the 
fund is nlisnlanaqed aud in dauger of being lost, or n here the insolvencg 
of an unfit trustee 1s present or imminent. I b i d .  

5 .  T h e r e ,  in a voluutary assignment to secure creditors, a debtor 'has the 
intent to hinder and delay one certaiu creditor, the deed is fraudulent and 
void, although neither the trustee nor the beneficiaries under the deed 
participated in or knew of such frauduleut intent. Suvage r. I f i~ iyh t ,  493. 

6. Where t,he conveyance is absolute and for a valuable consideration, it  is 
not fraudulent and void as to creditors although the grantor had a fraud- 
ulent iutent in its execution, unless the grantee participated in such intent. 
I b i d .  

7 .  Where a deed is fraudulent and void as to one creditor, it  is void as to all. 
Ibicl. 

8. Where the validity of a deed alleged to be fraudulent depends upon the 
intent with which it n a s  made, such intent is a fact to  be fiubmitted to the 
jury. I b i d .  
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9. Where there is reason to apprehend that the subject of the controversy 
will be destroyed, or removed, or otherwise disposed of by the defend- 
ants, pending the action, so that the plaintiff may lose the fruit of his 
recovery, the Court will take control of it by the appointment of a 
receiver, or by the grant of an injunction, or by both, if necessary, until 
the action shall be tried on its merits. h'llett v .  ~Vewman, 519. 

10. Where a husband makes a gift of land to his %ife, without any valuable 
consideration, but it is admitted he had no fraudulent intent, and he 
retains property sufficient to pay all of his debts in existence at the time 
of the g ~ f t ,  ~t 1s not fraudulent as to creditors. Taz~lor v. Eatma?&, 601. 

11. To make a deed fraudulent as to subsequent purchasers, such purchaser 
must have paid full ualue for the land, and must also have purchased 
wlthout notwe of the prior voluntary conveyance. Ibad. 

12. The registration of the prior voluntary deed, is notice to subsequent, pur- 
chasers. Ibid. 

13. A purchaser from a fraudulent donee, in order to get a good title, must 
purchase without notice of the fraudulent character of his vendor's title. 
Davis v. C'ounczl, 725. 

FRIVOLOUS ANSWER : 

In an action to foreclose a mortgage, the defecdants in their answer admitted 
the execution of the note and mortgage, and the amount due thereon, 
but alleged as a defence, 1st. That the land had been sold under judg- 
ments docketed prior to t,he execution of the mortgage, aud that they 
had acquired a life-estate in the land from the purchaser at execution 
sale. 2d. That the defendants own no other real estate from which they 
can get a homestead ; and, 3d. That when the mortgage wa6: executed, 
they delivered to the mort,gagee other securities as additional security for 
the debt ; Held, that the answer raises no material issue, either of law or 
fact, and is frivolous. Weil v. Ezell, 515. 

GRANT : 

A grant from the State will be presumed from thirty years' possession, 
although no privily can be traced between the successive occupants. 
Dills v. Hampton, 565. 

GUARDIAN ad litem : 

I. So, where an infant was duly served with process, and a guardian ad litem 
was appointed, but no process was served on the guardian, nor did he 
make any defence, and it only appeared inferentially that he knew of the 
pendency of the action ; but it did not appear that the infant had any 
defence, and adults whose rights were identical with his own, sued in the 
same action, made no defence ; I t  was held, that the judgment was not so 
irrregular that it would be set aside on an application made several years 
thereafter. Williamson v. Hartman, 236. 

2, A judgment rendered against an infant who has never been served with 
process, and who has no general guardian or guardian ad litem, is void. 
Stancill v. Gay, 462. 
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QUARDIAK AND WARD : 

The act of receiving Confederate money by a guardian in 1863 on a debt due 
to  his ward, is neither fraudulent nor evidence of fraud as to the ward. 
Simmonr; v. Mann, 12. 

HABENDUM : 

When the habendurn and warranty clause of a deed are joined, and the inten- 
tion to convey a fee is clear, the words of inheritance will be transposed 
so as to connect them with the conveying terms, so as to  secure the in- 
tended effect of the deed. Slaton v. Mullis, 623. 

HOMESTEAD : 

1. Where, in an action brought by mortgagees and judgment creditors to 
have the mortgaged property sold for the payment of the mortgages and 
judgments, a sale is made without objection by the debtor, it is too late 
for the debtor to ask for a homestead by metes and bounds aftev such sale 
has been made His homestead can be paidto him in money. Hinnon v. 
Advian, 1'21. 

2. A mortgagor is entitled to a homestead in an equity of redemljtion, and if 
the land is certainly of greater value than the mortgage debt, the home- 
stead may be assigned by metes and bounds, but if by doing so the value 
of the homestead would be impaired, it is competent, to order a sale, and 
assign the homestead in the money arising therefrom. Ibid. 

3. It is the duty of the sheriff, when selling land under execution, to  lay off 
the homestead, even when the execution is issued upon a judgment for 
an old debt, to  which the homestead does not apply. Arnold v. Estis, 162. 

4. When the sheriff sells land to which the homestead does apply without. 
assigning it, it seems that the sale is void. Ibid. 

5. The debtor is entitled to his homestead, where judgment is rendered on a 
note given since the passage of the homestead laws, but for an iudebted- 
ness contracted prior to  that time. Ibid. 

6. It seems, that he is so entitled, when judgment is rendered ou an account 
some of the items of which w-ere contracted prior, and some subsequent 
to the passage of the homestead law. Ibid. 

7. Creditors cannot sell land fraudulently conveyed, without havinq the 
homestead assigned to  the fraudulent donor-for by the conveysnce of 
the homestead, thecreditor has not been obstructed in hie remedy. Ibid. 

8. Since the Act of 1876-'7, ch. 263, a docketed judgment is no lieu on the 
homestead. Utley v. Jones, 261. 

9. Where the homestead is sold under mortgage, and at the time of the sale 
there are docketed judgments against the mortgagor, he has the right to 
have the entire residue after paying the mortgage paid over to him, and 
judgment creditors, having no lien, have no right to have the fund held 
for them until the determination of the homestead right. Ibid. 

10. Where a party is ordered to  pay money into court, or be attached for con- 
tempt in failing to do so, and swears lhat after everj effort i t  is eut  of his 

60 



INDEX. 

power to pay it, the rule for contempt will be discharyed; but where, on 
a return to the rule, he does not swea that he cannot borrow the money, 
and does show that he has some persoual property, although exempt 
from seizure under final process for the payment of debts as personal 
property exemptions, the rule will not be discharged. Smith r. Smith, 304. 

11. The homestead law is not void as to debts contracted before its adoption, 
and is inoperatile only when such debts could not otherwise be collected 
out of the debtor's property. L o w d e ~ m i l k  v. Corpening, 333. 

12. The homestead should be allotted when executions are issued on such 
debts, and the excess first applied to the payment of the execution, and 
if sufficient for that purpose the debtor should be allowed to retain his 
homestead. I bid. 

13. Where an execution issued on such debt, and th8 sheriff sold the real 
property of the debtor subject to the homestead, the purchaser acquired 
the reversion after the termination of the homestead. I b i d .  

14. The Act of the 25th of March, 1870, which pronibits the sale of the rever- 
sionary interest in land charged with the homestead exemption, cannot 
deprive a creditor of a rested right acquired b) doclceting his judgment 
before the act was passed. Ib id .  

15. It seens that under some circumstances a mortxagee may be required to sell 
a part of the mortgaged land sufficient to eatisfy his debt, in order that 
the mortgagor may have a homestead allotted in the residue. Well v. 
Uzsell, 515. 

16. The act declaring that the statute of limitations shall not run against any 
debt owing by the holder of a homestead, which is affected by the act 
forbidding the sale of the reversion (Bat. Rev., ch. 5.5, S%), has been 
repealed. Cobb v. Halalyburton, 662. 

17. The statute begins to run against such debts from November lj 1883, when 
the repealing act went into effect. I b i d .  

18. The homestead act is not ipso fncto void even against debts contracted prior 
to the adoption of the constitution. It becomes so only when the debtor 
has no other property. which can be subjected to the payment of such 
debts. I b i d .  

19. In 1869, the plaintiff's intestate obtained judgment,s against the ancestor of 
the defendants, on debts contracted in 1666, and a homestead was allotted 
to the defendant, which, at his death, was re-allotted to his infant chil- 
dren, the present defendants. A petit~on was filed bq. the debtor:s admin- 
istrator to sell the homestead to make assets to pay the judgnlents ; Held, 
lst, that bj- asseuting for so long a time to the homestead allotment, and 
by availing themselves of the provision of the statute, which prevented 
their judgment8 from being barred, the creditors were precluded from 
denying the right of the infants to the homestead ; 2d, that the creditors 
were entit,led to have the reversion after the determination of t,he home- 
stead, not the absolute estate in the land, solfl to pay their debts. I b i d .  

HOMICIDE : 

1. I t  is unnecessary to aver, in an indictment, any matter which need not be 
proved. 80 where an indictment for murder did not set out that "the 
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prisoner, not having the fear of God before his eye@, but being moved and 
seduced by the devil," and also did not set out that the :' deceased was 
in the peace of God and the State ; l 1  I t  was held, no ground to  arrest the 
judgment. State v. How~ard, 772. 

2. Where an indictment for murder sets out the infliction of a mortal wound, 
and that the deceased "then and there instantly died," it is a sufficient 
averment that the deceased died within a year and a day from the time of 
the infliction of the wound. Ib id .  

3. The doctrine of cooling time only applies when there has been legal provo- 
cation. Note  v. ~WcNeill, 813. 

4. No words, however insulting, and no actions or gestures expressive of con- 
tempt, unaccompanied by indignity to the person, by a battery, or at least 
an assault, amount to a legal provocation so as to mit~gate a slaying from 
murder to manslaughter. Ib id .  

5. Where a violent alterration in words had taken place between the prisoner 
and the deceased, and, after being separated for between five and ten 
minutes, they again come together, and, after angry and insulting words 
pass between them, prisoner shoots the  deceased, the killing is murder 
and not manslaughter. Tbid. 

HUSBAND AKD W I F E :  

1. A husband may be the agent of his wife. Harper v. Dail, 394. 

2. The duty of maintenance which a husband owes to his wife is a sufficient 
consideration for a voluntary deed of land made by him to  her, and a 
court of equity will sustain such a conveyance, a l t h o u ~ h  it is void at law. 
Taylor v .  Ealman, 601. 

3. Where a husband makes a gift of land to his wife, without any valuable 
consideration, but it is admitted he had no fraudulent intent, and he 
retains property sufficient to pay all of his debts in existence at  the time 
of the gift, it  is not fraudulent as to creditors. I b i d .  

4. A f e m  covert, who is the donee of a power of appointment, either collat- 
eral, appurtenant or in gross, may execute the power without the consent 
of her husband, and she may even execute it in his favor. I b i d .  

IMPRISONMENT : 

I. But where the Court adjudges that the defendant be fined and imprisoned, 
and the fine is paid and part of the imprisonn~ent undergone, the Court 
cannot, even at the same term, recall and suspend the judgment, and at  
a subssquent term sentence him again for the same offence. State v. War-  
ren, 825. 

2. No person can be twice punished for the same offence, and the second 
judgment under such circumstances is loid. Ib id .  

3. I t  seems, that with the consent of the convict, the Court may sub-divide the 
term of imprisonment, so that a portion of it may he suffered at  one time 
and the residue at  another, Tbid. 



4. There were three indictments against a prisoner, to oue of which he 
pleaded guilty, and judgment was suspended on the payment of costs. 
He was found guilty on the other two, on one of which he was sentenced 
to imprisonment for ten days. After remaining in jail for the term of his 
imprisonment and twenty days additional, t,he prisoner took the oath pre- 
scribed for insolvent debtors and persons imprisoned for the costs and fine 
in a criminal prosecution, and applied for his discharge; Held, that he 
was entitled to his discharge in all three cases. State v. McNeely, 829. 

INCUMBRANCE : 

1. Where the defendant gave hie bond to the plaintiff for a sum of money, 
which was part of the purchase money for a tract of land, to be paid when 
the plaintiff should remove from said property all claims, trespasses or 
incumbrances," and give the defendant possession of the same ; Held, 
that the incumbrances intended weresuch as, at the execution of the bond, 
had some foundation in right, or at  least color of right, and not such as 
might be set up arbitrarily and grouudlessly by a mere pretender, and the 
trespasses were such a6 intruders were perpetrating on the land at  the 
time the bond was executed. Abernathy v. Stowe, 213. 

2. A sale by the sheriff relates to the date of the judgment so as to  defeat all 
incumbrances upon the land subsequently made. Dail r. Freeman, 351. 

INDICTMENT : 

1. Where the prisoner was indicted for forging an order for the payment of 
money, with intent to  defraud the Randleman Manufacturing Company, 
but the indictment failed to allege that the Randleman ;Manufacturing 
Company was a corporation; Held, immaterial. State v. Shaw, 768. 

2. The corporate existence may be proved, although not alleged in the bill of 
indictment. Ibid. 

3. Where the forged instrument is R ~ L  out in the indictment in totidem verbis, 
it  shows its own nature, and corrects any error in miscalling it in the 
indictment. Ibid. 

4. I t  is unnecessary to  aver, in an indictment, any matter which need not be 
proved. So where an indictment for murder did not set out that " the 
prisoner, not having the fear of God before his eyes, but being moved and 
seduced by the devil," and also did not set out that the " deceased was in 
the peace of God and the State;" I t  wns held, no ground toarrest the judg- 
ment. State v. Howard, 772. 

5. Where an indictment for murder sets out the infliction of a mortal wound, 
and that the deceased ' l  then and there instantly died," it is a sufficient 
averment that the deceased died within a year and a day from the time of 
the infliction of the wouud. Ibid. 

6. The indictment in this case, set out in full in the opinion, sufficiently 
charges the crime of burning a gin-house, c-eated by section 985, sub- 
division 2 of The Code. State v. Qreen, 779. 

7. Where, iu an indictment, a word, not used in the statute, issnbstitutedfor 
one so used, the indictment will he sustained, if the substituted word is 
of equivalent or more extensive signification. State v. Butts, 784. 
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8. An indictment is fatally defective, if it  join two defendants charged with 
an offence which cannot be jointly committed. State v. Deaton, 788. 

9. After conviction the defendant moved in arrest of judgment, because the 
indictment did not state "the circumstances under which the words were 
spoken by which the attempt is charged to have been made: Held, that this 
was not required; and that in indictments which charge statutory offences 
i t  is not only sufficient to use the words of the statute, but it was neces- 
sary to do so, or at  least to nse words of equivalent import. Held further, 
that the offence defined in the statute-The Code, $3 113-4 the attempt to 
destroy the reputation of au innocent woman, and when the indictment 
is for attempting to commit an offence, an exactness as great as in one 
which charges the offence itself is not essential. State v. Mclntos?~, 794. 

10. An indictment for injury to stock must charge that the cattle abused or 
killed were the property of some one; the abusing or killing must be 
charged to  have been wilfully and unlawfully done, and while the animal 
was in an enclosure not surrounded by a lawful fence. State v. Deal, 802. 

11. Where the words of a statute are descriptive of an offence, an indictment 
under the statute must follow the words of the statute. Ibid. 

12. Indictment charged defendant with removal of part of crop made on the 
land under a lease executed on 1st November, 1883, and running one year. 
The proof was that defendant removed part of crop made in 1883 under a 
lease made in March, 1883; Held, that  the offence proved is different from 
that charged in the indictment. State v. Ray ,  810. 

, 13. It is not sufficient to prove an offence of like kind, and treat that as the 
offence charged; when the facts essential to constitute the offence are 
numerous, they must be alleged with particularity, and proved as alleged. 
Ibid. 

14. The purpose of the indictment is to inform accused with certainty and in 
an intelligent manner of the offence charged against him. Ib id .  

INFANT : 

1. Where an infant was duly served with process, and a guardian ad litern was 
appointed, but no process was served on the guardian, nor did he make 
any defence, and it only appeared inferentially that be knew of the pen- 
dency of the action ; but it did not appear that the infant hadany defence, 
and adults whose riqhts were identical with his his own, sued in the same 
action, made no defence ; It wJas held, that the judgment was not so irreg- 
ular that it would be set aside on an application made several years there- 
after. Williamson v. Hartman, 236. 

2. A judgment rendered against infant defendants, who have never been 
served with process, and who have no general or testamentary guardian 
nor guardian ad lilem, fs  void. Mancill v. Gay, 468. 

3. The receipt of money under such judgment by the infants, does not give 
vitality to the judgment. They may be made to account for the amounts 
received in another action. Ibid. 

4. The Code, sec. 3Y7, making valid judgments against infants and certain 
other persons, in cases where, being parties defendant, they are not per- 



INDEX. 

sonally served, does not apply to cases where there has never been any 
service upon the infant, nor upon any person representing him. Ib id .  

5. The assent of infants will be presumed to a deed made to them as a gratu- 
ity at the instance of their mother for a valuable consideration moving 
from her, and, in order to avoid it, the infants must repudiate it after 
arriving at full age. Gaylovd v. Respass, 553. 

INJUNCTION : 

1. Where a mortgager seek8 to enjoin the mortgagee from selling on the 
ground that tbe debt is tainted with usury, the injunction will not be 
granted, if the creditor waives the usurious part of the contract. lk- 

niny v. Elliott ,  48. 

2. An injunction will not be granted to restriiu the execution of a power of 
sale in a mortgage, unless the debtor tendws the amount justly due with 
lawful interest. Ibid. 

3. Where an action is brought to enjoin a sale u n d e ~  a power contained in a 
mortgage, fhe court having acquired jurisdiction of the parties and the 
subject mattel, may direct a sale of the land, and is not bound to direct 
such sale in accordance with the terms contained in a deed. I b i d .  

4. I t  is error to dismiss au action upon refusing to continue an injunction to 
the hearing. The Court shouli! refuse the application to continue the 
injunction but allow the action itself to  proceed. Bradshatu v. Cornmis- 
sionem, 278. 

.5. Supplemental proceedings are substituted in the present system of proced- 
ure for the method of granting relief in equity in the former system, and 
to accomplish their purpose of reaching the judgment-debtor's property 
of every kind that cannot for any cause be reached by execution, injunc- 
tions mag be granted and receivers appointed in them as occafiion may 
require. Coates v. Wilker, 376. 

6. The general principles of law applicable to injunctions apply to those asked 
for in supplemental proceedings. 1bid. 

7. I n  applications for receivers and injunctions in supplemental proceedings, 
the Sopreme Court will examine the evidence and >ass upon the facts. 
I b i d .  

8. The plaintiff executed to the dafendant a mortgage to secure the amount 
due upon a note one year thereafter: before the day of payment she pur- 
chased two notes on defendant (who was insolvent), past due, and 
demanded a credit for the sums due thereon upou her note ; the defend- 
ant refused to allow the credits and advertised the mortgaged premisee 
for sale ; BeZd, that the plaintiff was entitled to have sale enjoined until 
the issue arising upou the controverted facts was proper11 tried. R a r ~ i -  
son v. B r a y ,  488. 

9. Whether an iuterlocutorg mjunctior~ should be granted in such cases is a 
question addressed to the legal discretion of the Court, to  be exercised in 
accordance with established princiules, its purpose being, not to deter- 
mine the rights involved, but to prevent the perpetration of a vrong, or 
secure the preservation of the subject of the litigation pending action. 
I b i d .  



10. Where there is reason to apprehend that the subject of the controversy 
will be destroyed, or removed, or otherwise disposed of by the defend- 
ants, pending the action, so that the plaintiff may lose the fruit of his 
recovery, the Court will take control of it by the appointment of a 
receiver, or by the grant of an injunction, or by both, if necessary, until 
the action shall be tried ou its merits. Ellett v. iVewman, 519. 

11. Whlle courts permit the use of powers of sale in mortgages, they regard 
them with much suspicion and watchfulness, and will enjoin their execu- 
tion when an attempt is made to use them for the purpose of oppressing 
or obtaining all unfair a d ~ a ~ ~ t a g e  over the mortgagor. Booch v, T'aughan, 
610. 

12. Where it appearfi in an application to enjoin a mortgagee from selling the 
mortgaged property under the power of sale, that there are many and 
complicated accounts between the mortqaqor and mortgagee, and the 
balance due is uncertain, the Court will restrain the execution of the 
power of sale until an account can be stated and the amounl due ascer- 
t,ained. Ibid. 

13. In  such case, the rule which requires a mortgagee, in certain cases, to pay 
the amount admitted to  be due before the injunction will be granted, does 
not apply, because no definite sum is known to he due. Ibid. 

INJURY TO A DWELLING HOUSE: 

The Code, $10(i2, which makes an injury to a house indictable, does not embrace 
the case of injury to a building by a lessee during the continuance of his 
term. State v. Whitener, 798. 

INJURY TO STOCK : 

1. Evidence that defendant shot a cow to prevent her from injuring his crops, 
and that she entered his field at a part of a dividing fence, which the 
owuer of the cow oueht to keep in repair, properly rejected. State r. 
Butts, 784. 

2. Under the statute--The Coda, $2482-it is a misdemeanor to wound or injure 
stock even when trespassing on defendant's crops. Ibid. 

3. In an indictment for injuring stock under section 1003 of The Code, if the 
State fails to prove that the injury was inflicted in an enclosure nol sur- 
rounded by a lawf ul fence, the defendant must be acquitted. State v. Deal, 
802. 

4. An indictment for such offence must c h r g e  that the cattle abused or killed 
were the property of some one ; the abusing or ki!ling must be charged 
to have been wilfully and uulawfully done, and while the anirpal was in 
an enclosure not surrounded by a lawful fence. Ibid. 

INSANITY : 

1. Where pending an action for divorce, the defendant becomes insane, the 
cause'will he continued as long as there is a hope of the defendant's 
regaining reason. Sttratford v, Stratford, 297. 
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2, In  case of hopeless insanity, it is intimated that the plaintiff will be allowed 
to proceed with the trial. Ibid. 

INSURANCE : 

1. Where concurrent insurance is effected in different companies, all repre- 
sented by the same general ayent, an examination and valuation made by 
a subordinate agent of one of the insurers, is admissible in evidence 
against all who act on his report, and the same rule applies to successive 
insurance in different ampanies. Dupree v. Tns. Co., 417. 

2. The strict accuracy required in applications for insurance, in order to bind 
the insurer, is in the statement of facts, and not matters of opinion as to 
the value of the property, unless intended to obtain some unfair advan- 
tage. Ibid. 

INTENT : 

1. The law presumes that every one intends to produce the consequeuces that 
result from his acts, but this presumption is not conclusive, but only 
prima facie evidence of the intent. State v. Barbee, 820. 

2. Where the defendant was indicted under section 1100 of The Code, for shoot- 
ing at  a train, with intent to injure it, and there was evidence tending to 
show- that he was helplessly drunk at  the time, the court properly left the 
question of intent to the jury, and it was for them to say whether the pre- 
sumption had been rebutted. Ibid. 

INTEREST : 

1. Bn admmistrator cannot be charged with interest at eight per cent., be- 
cause he is indebted to the estate, and has realized that rate on money of 
his own. G ~ a n t  v. Eduards, 442. 

2. Where a testator gives to a legatee an estate for life in two-thirds of his 
estate, but nothing is paid to him, he is not entitled to interest on the 
amounts which should have been paid him each year. Grant r. B'dzi'ai-ds, 
447. 

IRREGULAR JUDGMENT : 

1. I t  is on14 when irregularities are so serious in their nature as to destroy the 
efficacy of the action and render the judgment void, or when they may 
seriously prejudice and injure the moving party, that they occasion 
grounds for setting aside the judgment. Willianison v. Hartman, 236. 

2. What is reasonable time in u hich the motion must be made, depends upon 
the circumstances of each case; but when a long period has elapsed and 
the rights of innocent persons have grown up under judgments, Courts 
will only set them aside for the most weighty considerations. Ibid. 

3. Obtaining a judgment by fraud does not make it irregular, and after the 
action has been determined, the question of fraud can only be tried in a 
new action brought to impeach the judgment. Before the action has 
been determined, a party alleging fraud in any previous interlocutory 
order, may set up such matter by a petition filed in the cause. Ibid. 
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4. A motion to set aside a judgment for irregularity will be entertained after 
the determination of the action. l b i d .  

5. A judgment rendered without any complaint having been filed is not neces- 
sarily void. Such judgment is valid if rendered by consent, or if ratified 
by subsequent assent to it. Stancill v. Qay, 455. 

6. An irregular judgment will not be set aside as of course. The moving 
party must show that the alleged irregularities affect them adversely in a 
material respect, and that they have exercised due diligence in seeking 
relief. Ib id .  

ISSUES : 

1. I t  is the duty of litigants to eliminate and tender such issues as they con- 
sider essential to present the merits of the action, before the trial begins; 
after the trial the objection that possible issues were not made comes too 
late. 8inzn~ons v. iMar~n, 12. 

2 Where no issues are eliminated and submitted to the jury, but the recosd 
shows "that the jury find all iesues in favor of the plaintiff," the Court 
will understand it to mean all matters in controversy arising on the plead- 
inqs as found for the plaintiffs. Rogers v. Clements, 81 

3. I t  is error for the Court to  leave a material issue to  the jury upon which 
there is no evidence. Forlescue v Mnkeley, 56. 

4. The provisions of The Code are maudatory, that the controverted allega- 
tions iu the pleadings should he submitted to the jary in the shape of 
issues. Rudasill v. Palls, 222. 

5. The issues arising on the pleadings must be eliminated and submitted t o  
the jury. Arnold v. Estis, 162. 

6. Refusal to submit nn issue not raised by the pleadings is not erroneous 
Bell v. Hoffman, 273 

7. The requirement of the statute in regard to submitting distinct issue6 in 
writing to the jury is mandatory, and where it does not appear from the 
record what issues were submitted, but  it is stated in general terms that 
all the issues were found in favor of the plaintiff, a new trial will be 
granted. Bowen v. Whitaker, 367. 

8. Under sec. 395 of T h e  Code, if theissues are not prepared by the attorneys, 
it is the duty of the Judge who tries the case to do so. Ibid. 

9. Issues which embrace all the ~ubstautial matters of defence developed in 
the pleading and necessary to a determinat,ion of the action, are sufficient. 
Dupree v. Ins. CO., 417. 

10. Where issues are framed in such a manner that  the material facts of the 
case as found by the jury are confused and unsatisfactory, the verdict 
should be set aside and a new trial ordered. Turrenline v. T h e  Railroad, 

638. 

11. Where part of the issues in an action are decided by a trial, and others, 
material to the final disposition of the cause, are left open for further 
adjustment, an appeal is premature, and it will not be entertained. Uni- 
versity v. T h e  Bank, 651. 

6 1 
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12. Where issues of fact are ralsed by the pleadings, it is error for the Judge to 
decide the action without submitting these issues to  a jury, unless both 
sides consent that he shall decide the whole case, both on the lawand the 
facts. Wilson v. Bvnurn, 717. 

JOINDER OF ISSUES : 

There is no necessity in a prosecution, for the record to show a joinder of 
issue by the State to  the prisoner's plea of not guilty. State v. DeBerry, 
800. 

JUDGE'S CHARGE : 

1. When requested to do so in apt time, the Judge must put in writing so 
much of his charge as embodies principles of law, but he cannot be forced 
to  put the recapitulation of the evidence in writing. Dupree v. Ins  Co., 
417. 

2. I t  is not error in the Judge to  omit to charge the jury npon matters of law 
which can only arise upon the verdict, and have no bearing on the ques- 
tions to be considered by the jury. Ib id .  

3. I t  was not error for the Judge to remiud the jury-such being the fact- 
that there was no evidence before them that the parties who might be 
called as witnesses, to corroborate the declarations of the plaintiff, were 
alive at  the time of the trial. Budy v. Buxton, 479. 

4. I t  is not a violation of the Act of 1796, (The Code, sec. 413), for the Judge 
to tell the jury that the evidence, that the intestate had seen the bond 
and admitted that he had executed it, if believed by the jury to be true, 
is entitled to more weight than the opinions of experts as to  the genuioe- 
ness of the bignature, and that such opinions ehould be received with cau- 
tion. Ib id .  

5. A charge which is in part erroneous, but which calls the attention of the 
jury fairly to the material questions on which they are to  pass, is no 
ground for a Eew trial. Dills v. Hampton, 565. 

6. I t  is not error in a Judge to refuse to chalpc abstract principles of law 
which have no application to the case.  stato on v Mullis, 623. 

7. When a witness swears to  his possession, with repeated acts of ownership 
exteudinp over many years, which evidence is allowed to  go unchallenged 
to  the jury, it is not improper for the Judge to assume a legal possession 
to  have been testified to  and to  so present the case in his charge to  the 
jury. Tbid. 

8. An omission to give an instruction, which might have been proper had it 
been asked, cannot be assignedas error. Davis v. Council, 725. 

9. An instruction asked after the rendition of the verdict is not in apt time, 
and may be disregarded. Tbid. 

10. A Judge is not required to gibe instructions in the very words in which 
they are asked, and when the charge to the jury substantially embraces 
the prayer for instructions, i t  is noground for a new trial. State v. Ander- 
SOU, 732 ; State v. McNeill, 813. 
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11. I t  is not error to refuse a prayer for instructions which is not founded on 
any evidence in the case, and is purely liypothetical. Ibid.  

12. The Court having charged the jufy that every material circumstance must 
be proved beyond a reasonable aoubt and that they must all point t.o the 
guilt of the prisoner and exclude every reasonable theory of fiis innocence, 
and produce moral certainty of his guilt, it is not error to refuse to tell 
the jury that the circumstances must satisfy them as fully as if direct 
proof of the act has been produced. State v. Gee, 756. 

13. Where the Judge below is requested to charge that there is uo evidence of 
a fact in issue, the evidence most favorable to the adverse party must be 
be considered alone, and if it is any eviaence at all to establish the fact, 
the charge must be refused. State v. Home, 805. 

14. The defendant only has the right to ask for special instructions before the 
case is g i ~ e n  to the jury, but if after the jury have retired, the Court 
should recall them and instruct them further, the defendant can except 
if the charge is incorrect. State v. Barbee, 820. 

JUDGMENT : 

1. Parties, by consent, maj- authorize a judgment to be rendered and entered 
in vacation, but such practice is not to be encouraged. McDowell v. Mc- 
Doiuell, 225. 

2. Where such consent is given, and the Judge rendered the judgment, but 
went out of office before it was entered on the minutes by the clerk, a 
motion at  a subsequent term to enter the judgment rmnc pro tune will be 
allowed. Ibid. 

3. Where, in a creditor's bill, a claim of one of the creditors, which has been 
reduced to judgment, is resisted by another creditor on the ground that 
the cause of action for which the judgment was rendered was barred by 
the statute of limitations, the judgment having b5eu rendered by a court 
of competent jurisdiction, is conclusive, and the creditor capnot go 
behind it. Moore v. Edwards, 43. 

4. An entry on the docket of the Superior Court, showing that a justice's 
judgment has been duly filed, is prima facie evidence that the judgment 
has been rendered by the justice. Ibid. 

5. Judgments of justices of the peace regularly docketed in the Superior 
Court cannot be collalerally impeached. Ibid. 

6. Except in cases of consent, and where otherwiae provided by statute, orders 
and judgments should be signed in open court. Branch v. Walker, 87. 

7. Where the jury found that the defendant administrator had, in another 
actian in which he was plaintiff, fraudulently suffered a judgment to be 
entered, by which the estate of his intestate was cheated; I t  wns held, that 
a motion would not be allowed to reinstate said action and set aside 
fraudulent judgment. Sherner v. Spear, 148. 

8. Courts of justice will not aid a party to a fraudulent transaction to force 
his confederates in fraud to account. Ibid. 
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9. I n  proceedings under the statute for ponding water on plaintiff's land, the 
jury have no right to  go back further than one year in assessing damages, 
but if they do, the error may be corrected by the Court only giving judg- 
ment for one year preceding the issuing of the summons. Goodson r. 
Xullen,  207. 

10. Where, in such proceedinqs, the annual damages are assessed a t  less than 
$20 per aunum, the judgment is for live years, including the year preced- 
ing the filing of the petition, for each  ear's damages so assessed, with a 
cessat aecutio for each year after the first year. I b i d .  

11. Where the damages were assessed at as much as $20 a year, the judgment 
was the Eame, except that the plaintiff had his election to  take judgment 
for t h e  gears, or only for the one year preceding the filing of the petition, 
in which case he u as at  libertj to brinq his action at  common law ; but  if 
the action was continued for more than five years, the judgment was for 
the entire amount, and the plaintiff was barred of his election. I b i d .  

12. Where, in an action for damage to land by ponding water on it, the jury 
fouud that the land was damaged eighty dollars per year, and His Honor 
gave judgment for a sum in gross, and not for each year's damages ; Held, 
not to be erroueous. I b i d . ,  211. 

13. A motion in the cause to set aside a judgment for irreguiarity d l 1  be enter- 
tained if made in a reasonable time, but this doe? not imply that every 
judgment affected in any degree by an irregularity will be set aside. It 
is only when irregularities are so serious in their nature as to destroy the 
efficacy of the action and render the Judgment void, or when they may 
seriously prejudice and injure the moving party, that they occasion 
gruund5 for setting aside the judgment. W~illiurnso?~ v. Hartman,  236. 

14. What is reasonable time in which the motion must be made, depends upon 
the circumstances of each case ; but when a long period has elapsed and 
the rights of innocent persons have gromn u p  under judgments, Courts 
will only set tnem aszde for the most weighty considerations. Ib id .  

15. So where an infant was duly sarted ~5-ith process, and a guardian ad l i tem 
was appointed, but no process was fierved on the guardian, nor did he 
make any defence, and it only appeared inferentially that he knew of the 
pendency of the action ; but it did not appear that the infant had any 
defence, and adults whose rights ve re  identical with his own, sued in the 
same action, made no defence ; It was held, that the judgment was not so 
irregular that i t  would be set aside on an application made several years 
thereafter. Ib id .  

16. Obtaining a judgment by fraud does not make i t  irregular, and after the 
action has been determined, the question of fraud can only be tried in a 
new action brought to impeach the judgment. Before the action has been 
determined, a party alleging fraud in any previous interlocutory order, 
may set u p  such matter by a petition filed in the cause. Ibid.  

17. A motion to set aside a judgment for irregularity will be entertained after 
the determination of the action. Ib id .  

IS. A docketed judgment is no lien on the homestead, and judgment creditors, 
having no lien, have no right to  have the residue, after the sale of the  
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homestead under a mortgage, secured until after the nomestead right 
eIapse8. Utley v. Jones, 201. 

A judgment by consent cannot be set aside by one of the consenting par- 
ties when an execution issued thereon has been ~atisfied. Moove v. Braat, 
316. 

After a motion to recall an execution and set aside a judgment has been 
once heard and refused upon full evidence, it becomes re8 adjudicata. 
Ibid. 

Where a consent judgment was entered which provided that a writ of pos- 
session for certain land was to issue, unless before a specified day referees 
appointed in the judgment shall ascertain the amount of purchase money 
due and allot to the defendant the land purchased by him, if the referees 
fail to act, the remedy is by a motion to modify the judgment by extend- 
ing the time in which they may act, and not by a motion to set aside the 
judgment. Ibid. 

A sale by the sheriff relates to the date of the judgment so as to  defeat all 
conveg-ances and incumbrances upon the land subsequently made, but it 
has no application to the crops gaised on the land after the rendition of 
the judgment, but before the sale. Dail V. Freeman, 351. 

Where an agricultural lien is made by a vendee who has paid only a por- 
tion of the purchase money, of which the vendor has notice but makes 
no objection, his assent to the l i y  will be presumed. Ibid. 

A par01 contract for the purchase of land, is voidable, not void. In such 
case, avendee who is in possession is the tenant by sufferance of the ven- 
dor. Ibid. 

So, where a tenant makes an agricultural lien, and afterwards the land is 
sold under execution as the properiy of the landlord: It is held, that the 
owner of the lien has a right to the crov suverior to the purchaser at exe- 
cution sale. Ibid. 

A judgment creditor has neitberjus in re nor jus ad ?em in the judgment 
debtor's land, but only the right to maRe his lien effectual by a sale under 
execution. Ibid. 

A judgment rendered without any complaint having been filed is not neces- 
~ar i ly  void. Such judgment is valid if rendered bv consent, or if ratified 
by subsequent assent to it. Staneill v. Gay, 455. 

An irregular judgment will not be set aside as of course. The moving 
party must show that the alleged irregularities affect them adversely in a 
material respect, and that they have exercised due diligence in seeking 
relief. Ibid. 

A judgment rendered against infant defendants, who have never been 
served with process, and who have no general or testmentary guardian 
nor guardian ad latena, is void. Maneill v. Gay, 462. 

Tbe receipt of money under such judgment by the infants, does not give 
vitality to the judgment. They may be made to ~ c o h u t  for the amounts 
received in another action. Ibid. 
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31. The  Code, see. 387, making valid judgments against infants and certain 
other persons, in cases where, being parties defendant, they are not per- 
sonally served, does not apply to cases where there has never been any 
service upon the infant, nor upou any person representing him. Ib id .  

32. In  an action for the recovery of land the defendant denied the allegations 
of the complaint and pleaded a couuter-claim, alleging title to the lands 
in himseif, and asking damages for trespasses done thereon by the plain- 
tiffs. By consent, the case \%as submitted to arbitrators to decide the 
matters in issues, except the que&on of M e ,  the award to be a judgment of 
the Court. The arbitrators awarded damages to the defendant. Upon 
filing the award, the Court gave judqment against the plaintiffs for the 
amount found b j  the arbitrators; Held, to be erroneous, as  the defendant 
could hare no judqment for damagesuntil the issue as to the title should 
be determined in his favor. WAeAbee v. Leggett, 465. 

33. A consent judgment cannot be set aside or moditied, unless by consent, 
except for fraud or mutual mistake. Traug,%an v. Gooch, 524. 

34. The Court has the power during the term, to correct, modify or recall an 
unexecuted judgmenl in elther civil or criminal cases. Stale v. Warren, 
825. * 

35. But where the Court adjudges that the defendant be fined and imprisoned. 
and the fine is paid and part of the imprisonment undergone, the Court 
cannot, even at  the same term, recall and suspend the ludpment, and at  a 
subsequent term sentence him again for the same offence, Ibid. 

36. NO person can be twice punished for the same offence, and the second 
judgmeut under such circumstances is void. Ib id .  

87. I t  seems, that with the consent of the convict, the Court may sub-divide 
the term of imprisonment, so that a portion of it may be suffered at  one 
time and the residue at another. Ib id .  

JUDGMENT LIEN : 

I. A docketed judgment is not a lien on the homestead, when rendered on 
debts which fall under the provisions of the Act of 1876-'77, ch. 253. Utley 
v. Jones, 261. 

2. A judgment has no lien on land in a county in which it has not beeu dock- 
eted. Lowderrmlk v. C'orpening, 33.3. 

3. The lien of a judgment cannot be continuedby subro@,iou when the judg- 
ment has been satisfied, nor against a party who acquired rights before 
ihe action in which the judgment of subrogation was rendered was begun, 
nor can such subrogation impair the rights of persons not parties to the 
action. Ib id .  

4. A judgment creditor has neither jus in re nor jzcs ad m n  iu the judgmeut 
debtor's land, but only the right to make his lien effectual by a saleunder 
execution. Dual v. Freema?&, 3.51. 

5. The rule of the Supreme Court, adopted at June Term, 1869 (Rule XIX, 68 
N. C., 669), in so far as it attempted to deprive a seui(~r judgment-creditor 
of his lieu, interferes with a vested right, and is unconstitutional. Burton 
v. b@Sylers, 503. 
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JUDtrMENT Qwando: 

Before tbe Act of 1846, the lands of a deeedent could not be sold to pay a 
debt upon which a judgment quando had been rendered against the 
administrator; but since the passage of this act, which makes the pro- 
ceeds of land, when sold, assets in the hands of tbe personal representa- 
tise for the payment of debts, a judgment pmndo may be satisfied f ~ o m  
the proceeds of the sale of the decedent's lands. Wil.uopz v. B2(ratm, 117. 

JUDICIAL SALE : 
1, In a sale of land by order of Court, the Court has the power to  re-open the 

bidding, and order the land to be sold a second, and possibly a third 
time for extraordinary causes, but the power should be exercised with 
caution. Hiw.son V. Adrian, 121. 

2. Where an interlocutory order, made by conrient, directs the judicial sale of 
land, the parties to the adtion cannot change the terms of the order by 
consent, in a manner deMmenta1 to  the interest of the purchaser at such 
sale. Pazcghan v. Booch, 524. 

3. A consent order directed a sale of certain lands by a commissioner, that 
said commissioner execute a deed to the purchaser, and further directed 
him how to apply the proceeds of the sale, but contained no provisionfor 
re-opening the biddings. After the sale, an advance of ten per cent. on 
theamount bid ; Held, that the refusal by the Superior court to open the 
biddings was proper. Ibid. 

4. It is a well settled rule of practice in this State, that in judicial sales, the 
biddings will be opened and a re-@ale ordered, if, befote the sale is con- 
firmed, an advance of ten p6r cent. is offered. After confirmation the 
biddings will not he re-opened, except in case of fraud or unfairness, or 
some other adequate cause. Trzcll r. &e, 522. 

5. Where, however, the Judge helow, in the exercise of his discretion refuses 
to open the biddings on ao advance of ten per cent. befode the sale is con- 
firmed, the Supreme Court will not direct him to do so. Ibid. 

6. In an application to set aside a sale and re-open the blddings, the Supreme 
Court wiil not look into conflicting affidavits, but are governed by the 
facts as found by the Judge. Ibid. 

JWRISDIGTIQN OF THE CLERK : 
1. The clerk has no jurisdiction, as clerk, of a motion to dismiss a specialpro- 

ceeding. The Superior Court has jurisdiction, and the clerk has author- 
ity to  do certain things about! it, which stend as the action of the court, 
nnless either party excepts and appeals to the judge. Straghorn v. Blap  
lock, 29% 

2. On such appeztls it is error to remand the cause LO the clerk with directions. 
 he Court ought t o  have reversed the order of the clerk, and the clerk, 
having entered the judgment, ought to have,proceeded according to law. 
Ibsd. And same principle, Hal-rwr v. Hamer, '300. 
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3. In special proceedings before the clerk, when issues of fact are joined, 
t h e j  must be certified to the court in term for trial. As soon as such 
issues are tried, it is the province of the clerk, and not of the judge, to 
make orders in the cause. Whar ton  v. Wilkerson, 407. 

4. Where, in such proceedings, the record does not disclose that issues of fact 
have been transferred to the court in term, any orders made by the Judge 
are extra-judicial. Ibid. 

5. A claim for contribution cannot be set up by one defendant against another 
in a proceeding to sell land for assets. When the amount exceeds two 
hundred dollars, the court in term alone has jurisdiction of such cause of 
action, except in cases of contribution between persons clairuing as de- 
visees under a will, or as heirs-at-law of a testator to whom nndevised 
land has descended, which exception is caused by section 1534 of T h e  
Code. Ib id .  

6. The former courts of probate had exclusive jurisdiction of proceedings to  
settle the estates of deceased persons. Staneill v. Gay, 455. 

7. Where, under the provisions of a Special Act, the clerk was directed to  
order the sherilf to summon commissioners to assess damages, the clerk 
has no jurisdiction to appoint such commissioners himself. Railroad Cb. 
v. Warren, 620. 

8. Where it is necessary, and the administratorTans to take the proper steps 
to sell his intestate's real estale for assets, he may be compelled by the 
clerk to do so, or a creditor may file acreditor's bill in the Superior Court 
against the administrator or executor, and the heirs-at-law or devisees, 
for the sale of the land. Wilson v. B y n u m ,  717. 

9. The Code has not taken away from the Superior Court any jurisdiction 
heretofore exercised by courts of equity, except, perhaps, in cases euclu- 
sively within the jurisdiction of a justice of the peace. Ib id .  

JURISDICTION OF JUSTICES O F  THE PEACE: 

1. Justices of the peace have no jurisdiction when the cause of action is an 
equitable right. Hunter v. Yarborough, 68. 

2, A justice of the peace has no jurisdiction of an action in tort when the 
damages demanded exceed $50. Barneycastle v. Walker, 198. 

3. A justice of the peace has jurisdiction of an action to recover taxes alleged 
to have been wrongfully paid where the amount is lesg than $200. Bur-  
bank v. Commissioners, 257. 

JURISDICTION OF THE SUPERIOR COKRTS: 

1. The equitable jurisdiction of the Superior Courts over dower has not been 
taken away by the jurisdiction conferred on the clerk in such matters, 
but in order for the jurisdiction to attach, as a general rule, some eqnita- 
ble element should appear in the application. Pollard v. Slaughter, 72. 

2. The Superior Court ha% no jurisdiction of an action to recover taxes 
alleged to have been wrongfully paid, when the amount is less than $200. 
Burbank v. The Commissioners, 257. 
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3. The Clerk has no jurisdiction, as clerk, of a motion to dismiss a special 
proceeding. The Superior Court has jurisdiction, and the clerk has 
authority to do certain things about it, which stand as the action of the 
Court, unless either party excepts and, appeals to the Judge. Straahorn 
v. Blaylock, 292. 

4. On such appeals it is error to remand the cause fro the clerk with directions. 
The Court ought to have reversed the order of the clerk, aud Lhe clerk, 
having entered the judgment, ought to have proceeded according to law. 
Ibid. 

5. And same principle, Harper v. £larp(r, 300. 

6. The jurisdiction of the Superior Court in appeals from a jnstice of the 
peace, is entirely derivative, and if the justice had no jurisdiction of the 
action, the Superior Court can derive none from amecdment or rerniltitur. 
Ijames v. McClamroch, 362. 

7. The Judge durtng term has jurisdiction to appoint a receiver, iu a supple- 
mental proceediug pending before him on appeal from a ruling of the 
clerk. Coats v. WiEkes, 376. 

7. In special proceedings before the clerk, when issues of fact are joined, 
they must be certified to the court in term for trial. As soon as such 
issues are tried, it is the province of the clerk, and not of the judge, t a  
make orders in the cause. Whartbn v. TVilkerson, 407. 

8. Where, in such proceedings, the record does not disclose that issues of 
fact have been transferred to the court in term, any orders made by the 
Judge are extra-judicial. 1 bid. 

9. A claim for contribubron cannot be set up by one defendant against another 
in a proceeding to sell land for assets. When the amount exceeds two 
hundred dollars, the court in term alone has jurisdiction of such cause of 
action, except in cases of contribution between persons claiming as 
devisees undet a will, or as heirs-at-law of a testator to whom undevised 
1ar.d has descended, which exception is caused by section 1534 of T h e  Code. 
Ibid. 

10. The former courts of probate had exclusive jurisdiction of proceedings to 
settle the estates of deceased persons. Stancill v. Bay, 455. 

11. Where it is necessary, and the administrator fails to take the proper steps 
to sell his intestate's lands for assets, a creditor may file a creditor's bill 
in the Superior Court against the administrator or executor, and the heirs- 
at-law or devisees, for the sale of the land. Wikon v. Bynurn, 717. 

12. The Code has not taken away from the Superior Court any jurisdiction 
heretofore exercised by courts of equity, except, perhaps, in cases exclu- 
sively within the jurisdiction of a justice of the peace. Ibid. 

JURISDICTION OF THE SUPREME COURT : 

1. This Court cannot review the findings of fact of t.he court below on a mo- 
tion under section 274 of The Code. Branch v. Walker, 87. 

2. In applications for receivers and injunctions in supplemental proceedings, 
the Supreme Court will examine the evidence and pass upon the facts. 
Coats v. Wilkes, 376. 
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3 In actions purely equitable, the Supreme Court has jurisdiction to pass on 
the questions of fact as distinguished from the issues of fact, where the eri- 
dence on which the Judge below acted accompanies the record and can 
he examined by the appellate court. Ibzd. 

4. Qwere, whether the Supreme Court can review the findings of fact made by 
the Judge below, in an action agmnst an executor for an account and set- 
tlemeut of the estate of his testa to^. Depriest v. Pattwaon, 399. 

5. Where the Supreme Court cannot pass upon the facts, it  canuot look into 
the evidence upon which the referee bases his findings of fact, unless the 
exception is that he has found facts with no evidence to support them. 
Barbee v. Gveeqz, 471. 

6. l h e  Supreme Court can review on appeal what is mistake, surprise or 
excusable neglect nuder section 274 of The  Code, but it cannot review tbe 
discretion exercised by a Judge of the Superior Court under that section. 
Faloley v. Blank, 476. 

7. When the transcript does not  how that any court was held, or that any 
Judge was present, or gaxe judgment, it is so defective that the Suprerne 
Court bas no jurisdiction to act upou it. B?oadfoot v. iVch7etlia~t, 561. 

8. In an application to set aside the sale and open the biddings, the Supreme 
Court will not look into conflicting affidavits, but will be governed by the 
facts as  found by the Court below. Trull  v. Rice, 572. 

JURY : 

1. A party's reason for peremptorily challenqing a juror cannot be inquired 
into. The law gives to a litigant the right to object to a limited number 
of jurors without assigning any cause. Dupree v. Ins. Co., 417. 

2. A juror fiummoned on a special wep~ire is not rendered incompetent because 
he has served on the jury in the same court within two years. Only tales- 
jurors come wit3hiu the poviso  of section 1733 of T h e  Code, and in order 
that they may be disqualified, it must appear that they have not only 
been summoned, but have acted as jurors within that tirne. State r. W h i t -  
field, 831. 

J U R Y  TRIAL: 

I .  I t  is doubtful if parties can agree that a jury trial may be had on excep- 
tions to a referee's report when the reference is by consent. Hawis v. 
Shaffw, YO. 

2. If, in such case, the right to trial by jury can he demanded at all, it must 
be clone when the exceptions are filed. Ib id .  

3. Where issues of fact are raked by the pleadings, it is error for the Judge 
to decide the action without submitting these issues to a jury, unless both 
sides consent that he shall decide the whole case, both on the law and 
the facts. Wilson v: 131/nunt, 717. 

JUBTICE7S JUDGMENTS : 

1. An entry on the docket of the Superior Court, showing that a trauscript of 
a justice's judpneut has been filed, isprzma facie evidence that the judg- 
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ment has been rendered by the justice. The fact of docketing the judg- 
ment isprima facie evidence of its existence. Moore v. Edward$, 43. 

2. Judmen t s  of justices of the peace regularly docketed in the Superior 
Court, cannot be collaterally impeached. Ibid. 

3. Appeals cannot be taken from justices of the peace to the Superior Courts 
frominterlocutory judgments; therefore, where a justice dismissed a war- 
rant of attachment, and the plaintiff appealed to the Superior Court, 
which court dismissed the plaintiB7s action on the ground that no service 
of proeess had ever been made; Held, erroneous, as no appeal lay from 
the order of the justice, and the Superior Court should only have dis- 
missed the appeal. PMp8 v. Worthington, 270. 

LANDLORD AND TENANT : 

1. A tenant cannot contest his landlord's title until he has giren up the pos- 
session of the land. James v. Rwssell, 194. 

2. When A leases land to  B for some determinate time, it gives B a right of 
entry which is called his interest in the term ; but after actual entry, the 
estate vests in him, as if by grant, and he is in possession, not properly of 
the land, but of the term. Barrqcaslle r. W a l k ,  196. 

3. If t.he lessor enters and dispossesses his lessee after he has entered upon 
and taken possession of his term, his remedy is by action ez dsticto; under 
the former practice, an action of trespass quare clawurn fregit, but under 
the present system an action for a tort. 1 6 s .  

4. There is no implied contract that the lessor will not molest the lessee, but 
there i san  impiied condition, upon a breach of which the lessee is dis- 
charged from his obligation to pay rent. Ibid. 

5. A justice of the peace has no jurisdiction of such an action when the dam- 
ages demanded exceed $30. Ibid. 

d. A tenant can bring trespa,ss againbt his landlord for forcibly entering and 
breaking his close, during the term. Ibid. 

7. A par01 contract for the purchase of laud, is voidable, not void. In such 
case, a vendee who is in possession is the tenant by sufferance of the ven- 
dor. Dail v. Jkeeman, 351. 

8. One who enters as a licenser 1s estopped to deny the title of his licensee, 
and when the license is given by a tenant, the licenser is estopped Lo deny 
the title of his licensee's landlord. Dills v. Harnplon, 565. 

9. Any act done by a tenant which works a permanent injury to the free-hold 
is waste. Ibid. 

10. The Code, $1082, which makes an injury to a house indictable, does not 
embrace the case of injury to a building by a lesfiee during the continu- 
ance of his term. State v. Whitener, 7%. 

LAWS OF OTHER STATES: 

The statute law of another State is a fact to be shown by evidence, and can- 
not he noticed judicially. Hilliard v. Outlaw, 266. 
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LEASE : 

1. When A leases land to B for some determinate time, it gives B a right of 
entry which is called his interest in the term; but after actual entry, the 
estate vests in him, as if by grallt, and he is in possession, not properly of 
the land, but of the term. Barmycastle v. Walker, 198. 

2. If the lessor enters and dispossesses hi@ lessee after he has entered upon 
and taken possession of his term, his remedy is by action ex delicto; under 
the former practice, an action of trespass quare clausum fregit, but under 
the present system an action for a tort. Ibid. 

3. There is no implied contract that the lessor will not molest the lessee, but  
there is an implied condition, upon a breach of which the lessee is dis- 
charged from his obligation to pay rent. lb id .  

4. A justice of the peace has no jurisdiction of such an action when the dam- 
ages demanded exceed $50. Ib id .  

5.  A tenant can bring trespass against the landlord for forcibly entering and 
breaking his close, during the term. Ibid. 

LEGACY : 

1. Where a testator leaves two-thirdsof his estate to a leqatee for hfe, the value 
of such legacj is the value of a life-estate in two-thirds of the net amount 
of the estate, two years next after the qualification of the executor under 
the will. Grant v. Ediua~da, 447. 

2. Where a legatee, who is also executor, misapplies any of his testator's 
estate, it must be deducted from his legacy. [bid. 

3. Where a testator give to a legatee an estate for life in two-th~rds of his 
estate, but nothing is paid to him, he is not entitled to  interest on the 
amounts which should have been paid him each year. Ib?d. 

4. Where a legacy is left to an executor in payment of a debt due the execu- 
tor by the testator, if the executor prove the %ill, the legacy is a pajment 
in full of the debt, although it prove to be of less value. Syme v. Badge?,, 
706. 

LICESSE : 

1. Where the defendant, as overseer of a road, entered on and took posses- 
sion of a piece of land belonging to the plaintie for the purposes of the 
road, under a license from the tenant of the plaintiff; Held, that he was 
liable in damages in an action by the owner of the fee. Dills v. Hampton, 
565. 

2. A license from one who has no right to give it cannot justify an illegal act. 
Ib id .  

3. One who enters as a licenser is estopped to deny the title of his licensee, 
and when the license is given by a tenant, the licenser is estopped to deny 
the title of his licensee's landlord. Ibid. 

LIFE-ESTATE : 

1. Where a testator devised two-thirds of his entire estate to a party for life 
it means two-thirds of his net estate, and it takes elfect, in the absence of 
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any expremprovisions to  the contrary in the will, immediately after the 
time when the law requires the executor to distribute the eatate, unless 
the estate should be sooner settled. Qrant v. E d ~ a r d s ,  442. 

2. Where a testator gives to a legatee an estate for life in two-thirds of his 
estate, but nothing is paid to him, he is not entitled to interest on the 
amounts which should have been paid him each year. Qrant r. Edwards, 
447. 

3. A deed conveying a life-estate is color of title, and when accompanied by 
adverse possession for the required time, will ripen into a good title to 
the life-estate so granted. iStaton v. Mullis, 623. 

4. When the plaintiff claims under a deed purportir~g to convey the land in 
dispute, and shows an apparently adverse possession, the burden of proof 
is on the defendant to show that such possession is not adverse; and 
when he claims a reversionary estate after a life-estate, that such life- 
estate determined too short a time before the bringinq of the action to bar 
his right. I h i d .  

5. A deed is an estoppel, even as between the parties thereto, only as to  the 
estate conveyed. Ib id .  

6. Where A, having a life-estate, conveys to B in fee, who conveys to C, the 
reversioner or remainderman does not have a right of action until the 
death of the life-tenant. At his death, the possession becomes adverse, 
and will ripen into a good title by seven years possession, the title being 
out of the State. I b i d .  

7. Where a sale for partition is made among tenants-in-common, one of whom 
is entitled to a life interest only, the tenant for life must have the interest 
on the value of the share to which be is entitled paid to him for his life, 
and he is not entitled to have the value of his life-estate ascertained, and 
a sum in gross paid to him therefor. Winstead, ez-parte, 703. 

8. By section 1909 of T h e  Code, in a sale for partition of land mbjectto dower, 
where the widow is a party, her life-estate may be valued in money, and 
the money paid to her in lieu of the interest for life on one third of the 
proceeds of sale. I b i d .  

LOCAL ASSESSMENTS : 

1. Special burdens imposed for local improvements by the Legislature are not 
unconstitutional. They are conddered not so much a burden, as a com- 
pensation for the enhanced value which the taxed property is supposed to 
derive from the work. ~'om,m~sszoners of Greene v. C'ornnzissioners of Lenoir, 
180. 

'2. Where an act imposing a local assessment provided that the commissioners 
should levy a special tax on all the real estate in a certain district which 
was taxable by the State and county, it does not embrace real estate 
owned by schools and railroads which was not taxable for general pur- 
poses. Bradshaw v. Commissioners, 278. 

3. Qnrere ? Whether it is necessary for the justices of the peace to act with 
the commissioners in levying the taxes for the local improvements under 
these acts ; but if so, in this case, it may be obviated when the tax is to  
be readjusted, when the justices and commissioners may act in concert. 
I b i d .  



ISDEX. 

MANSLAUGHTER : 

1. The doctrine of cooling time onlyIapplies when there has been legal provo- 
catiou. State v. ~VeNei l l ,  81%. 

2. No words, however insulting, and no actions or gestures expressive of con- 
tempt, unaccompanied by indignity to the person, by a battery, or a t  least 
an assault, amount to  a legal provocation so as to  mitigate a slaying from 
murder to manslaughter. Ib id .  

3. Where a violent altercation in wordszhad taken place between the prisoner 
and the deceased, and, after being separated for betv-eeu five and ten 
minutes, they again come together, aud, after angry and insulting words 
pass between them, prisoner shoots the deceased, the Billing is murder 
and not manslaughter. I b i d .  

4. The general rule is that evidence of the general reput,ation of the deceased 
as a violent and d a u ~ e r o u s  man is not admissible; to this rule there is a 
well defined exception that such eridence is admissible, when there is 
evidence tending to  show that  the izilling may hare  beeu done in self- 
defence, or when the evidence is ~11olly circumstantial aud the character 
of the transaction is in doubt. Wherefore there was no erroy iu allowing 
the jury to  consider the evidence in determining whether thc prisoner 
acted in self-defence, but not on the question of manslaughter. Ib id .  

MARRIAGE : 

Where a father, in ~ i e w  of the intended marriage of his daughter makes a 
deed to  her and her intended husband for a tract of land, as an induce- 
ment to the marriage : Held, a valuable consideratioo. A m o l d  v. hktis, 
162. 

MECHANIC'S LIEN : 

1. Certain property was conveyed to trustees to  receive the profits and pay 
them over t,o the cestui q7~e t ~ u s t ,  beyond the uecesearg expenses incident 
thereto. The t,rust,ces contracted a debt for repairs, and the creditor filed 
a mechanic's lien on the property; Held, that the trustees had the power, 
under the provisions of the deed, to malie a contract on the credit of the 
trust property for necessary repairs. Cheatham v. Rouland,  340. 

2. Held, f w l l t e r ,  that it was error in the court beluw to  refuse a judgment t o  
enforce the lien by a sale of the property, until the eestui que t ~ u s t  were 
made parties defendant, aud vere  given an opportunity to  be heard. Ibid. 

MORTQA QE : 

1. A mortgagee is the leqal owner of the mortgaged laud, and entitled to  the 
notice of a levy and sale for taxes. Hill  r. Xcholso?a, 24. 

2. Where a mortgaqor brinqq an action to restrain the mortgagee from sellillg 
the mortgaged property, on the ground that the debt secured is usurious, 
an injunction wil1:be refused, if the mortgagee waives the usurious parts 
of the contract. ~ W a n n i n g  v. Elliott ,  48. 
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3. Where a debtor comes into a courl of equity, and asks relief against an 
usurious contract. he must pay the defendant the money justly due him, 
with lawful interest thereon. This rule, however, does not apply when 
a creditor comes into court asking the enforcement of a usurious claim. 
Ibid 

4. Where an action is brought to enjoin a sale under a power of sale contained 
in a mortgage, the court having acquired jurisdiction of the parties and 
the sub-matter, may direct a sale of the land ; and is uot bound to direct 
such sale in strict accordance with the terms contained in the deed. Ibid. 

5. Where in such case a mortgage provided, that the mortgagee should have 
the right to advertise at once upon failure to pay the amount due, the 
court properly aliowed the mortgagor sixty days within which to  pay the 
debt, before advertisement for sale. Ibid. 

6. In the absence of express stipulations iu the mortgage, a mortgagor is not 
entitled to  notice of the intcntiun of the mortgagee to foreclose. Ibid. 

7. A mortgage given to secure an annuity provided that in case the annuity 
was not promptly paid, the annuitant might sell the mortgaged land, and 
after paying the overdue instalments, might either re-invest the money or 
migkt estimate the cash value 01 her annuity at  the day of sale, aud retain 
the amount oul of the proceeds, The annuity was in arreare, and a suit 
was brought by a second mortgagee to foreclose. The annuitant elected 
to take the cash value of her annuity, but died pending the action to fore- 
close ; Held, that her administrator was only entitled to  the unpaid arrears 
of the annuity and interest tbereon. Moore v. Dcmn, RY. 

8. The rule that the personal estate must be used in dischargingdebts secured 
upon real estate, in order to  its exoueration, operates among persons who 
derive their interest directly from the deceased owner, and does not 
extend to creditors secured by mortgage. These must iirst exhaust the 
appropriated land, and look tothe personalty only for the residue. Ibid. 

9. If a mortgagee has a settlement with a mortgagor and takes a new note for 
the balance d e, with a new mortgage to secure it on the same property, t 
and after the execution of the first, but before the execution of the sec- 
ond mortgage, the mortgagor seils and delivers the propeily mortgaged; 
Held, that by the settlement and taking of the new note and mortgage, 
the prior mortgage was discharged. Smdh v. Bynum, 108. 

10. Where, in an action brought by mortgagees and judgment creditors to have 
the mortgaged property sold for the payment of the mortgages and judg- 
ments, a sale is made without objection by the debtor, it is too late for 
the debtor to  ask for a homestead by metes and bounds afler such sale 
has been made. His homestead can be paid to him in money. Himon v. 
Adrian, 121. 

11. A mortgagor is entitled to  a homestead in an equ,.y of redemption, and if 
the land is certainly of grealer value than the mortgage debt, the home- 
stead may be assigned by metes and bounds, but if by doiug so the value 
of the homestead would be impaired, i t  is competent to order a sale, and 
assign a homestead in the money arising therefrom. Ibid. 



12. A stipulation in a mortgage that  the  mortgagee should retain, from the 
proceeds of the  sale of the  property, "costs and charges, i l~cluding a 
commission of five per cent. for making such sale," in addition t o  the  
priucipal and interest then due on the  secured debt,  is not usurious, in the  
a.bseuce of proof of an usurious intent. I t  is a provision for the compen- 
sation for services performed in the  executior~ of the  trust, audnot  a part 
of the consideration for the  loan. Home11 v. Pool, 4.50. 

13. Such stipulations are not approved, and will ueTer be enforced when the 
mortgagee makes the  sale aud becomes the ~~urchase r .  I b i d  

14, A sale t,o a mortgagee by himself, nuder a pocver of sale in the mortgage 
deed, is ineffectual to divest the  equity of redemption from the mort- 
gagor, and the relat,ion of the  parties is not changed by that act. I b i d .  

15. The plaintiff executed to the  defendant a mortgage t o  secure the amount  
due upen a uote one year thereafter; hefore the  day of payment she pnr- 
chased two notes on defendaut (who was insolvcut), past due, and de- 
manded a credit for the sums due thereon upon her note; the defendant 
refused to  allow the credits alleging that  he  had sold the  note before it  
became due, aud advertised the mortgaged premises for sale; Held, that  
the plaintiff was entitled t o  have the  sale enjoined until the  issues arming 
upou the controverted facts were properly tried. H~ov.i.co~~ \ .  13r(ry, 4%. 

16. I n  an action to  forecloec a mortgage, the  defendantc in their answer admil- 
ted the  execution of the  note and mortgage, and the amount due thereon, 
but  alleged as a defence, 1st. That  the  laud had been sold under judg- 
ments docketed prior to  tlie execution of the  mortgage, and that they 
had acquired a life-estate in the laud from the purchaser at execution 
sale. 2d. That t,he d e f e ~ ~ d a u t s  own no  other real estate from which they 
car] get a homestead; aud, 3d. That  w h e n  the  mortgage was executed, 
they delivered t o  the m o r t g q e e  other securities as additioual security 
for the  debt; Held, that the answer raises no material issue, either of law 
or fact, and is frivolous. IVeil v. CzzeIl, 515. 

17. Held f w l h e ~ ,  that the  mortgagors \rill uot be estopped by the decree of 
foreclosure from setting u p  the  title acquired by them from tnepurchaser 
at the  execution sale, in an action aqaiust them for the possession of t,he 
laud by a purchaser a t  a sale by the  ruortuagee. I b id .  

18. It seems that  under some circumstances a mortgagee may be required t o  sell 
a part of the mortgaged land suficieut to  satisfy his debt,  in order that  
the n~ortgagor  may have a homestead allotted in the  residue. Ib id .  

19. While courts permit the use of powers of sale in mortgages, they regard 
them with much suspicion and watchfulness, and will enjoin their execn- 
tion when an attempt is made to  use thein for the purpose of oppressing 
or obtainirlg an unfair advantage over the  niortaagor. Rooch v.  TTaz~ghaz, 
til0. 

20. Where it  appears in a u  application to  eujoin a mortraqee from selling the  
mortgaged property under the  power of sale, that there are many and 
complicated accouuts between the  mortgaaor aud mortgagee, and the bal- 
ance due is ~mcerta iu ,  the Court will restrain the execution of the poxver 
of sale until an account can be stated and the amount due ascertained. 
I b i d .  
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21. I n  such case, the rule which requires rt mortgagee, in certain cases, to  pay 
the amount admittert to be due before the injunction will be granted, does 
not apply, because no definite sum is known to be due. Ibid. 

22. A mortgagee with power of sale is a trustee, Ist, to  control the property 
and apply the proceeds to the debt ; and, to account for any surplus to  the 
mortgagor; and he is held to a strict account. Ibid. 

23. Where a vessel which was duly enrolled in the custom house in accordance 
with the act of Congress, but which was entirely used on North Carolina 
waters, was mortgaged, which mortgage was enrolled in the custom house 
in accordance with the act of Congress, but was not registered as required 
by the North Carolina registration acts ; rt was held, that such enrolment 
was a valip lien on the vessel. Lawrence v. Hodga, 67% 

24. Such mortgage can be proven for enrolment before a clerk of the Supe- 
rior Court, as he is m oflcio a notary public. Ibid. 

MOTION : 

1. A notice of a motion to set aside a judgment may be properly served on 
the attorney of record of t f i :  opposing party. Branch v. Walke?', 87. 

2. Where the jury found that the defendant administrator had, in another 
action in which he was plaintiff, fraudulently suffered a judgment to  be 
entered, by which the estate of his intestate was cheated ; It was held, that 
a motion would not be allowed to reinstate said action and set aside fraud- 
ulent judgment. Sherner v. &ear, 146. 

5. Courts of justice will not aid a party to  a fraudulent transaction to force 
his confederates in fraud to  account. Ibid. 

4. A motion in the cause to set aside a judgment for irregularity will be enter- 
tained if made in a reasonable time. Williamson v. Hartman, ZSb. 

5. What is reasonable time in which the motion must be made, depends upon 
the circumstances of each case ; but when a long period has elapsed and 
the rights of innocent persons have grown np  under judgments, Courts 
will only set them aside for the most weighty consilierations. Ibid. 

6. Obtaining a judgment by fraud does not make it irregular, and after the 
action has been determined, the question of fraud can only be tried in a 
new action brought to impeach the judgment. Before the action has been 
determined, a party alleging fraud in any previous interlocutory order, 
may set up such matter by a petition filed in the caude. Ibid. 

7. A motion to set aside a judgment for irregularity will be entertained after 
the determination of the action. Ibid.  

8. A demurrer L ' l~ t ,  that the complaint does not set forth a cause of action 
against the defendant, 2nd, that the Court has no jurisdiction of the mat- 
ter as set forth," will be disregarded as a pleading, but a motion to dis- 
miss for these grounds will be sustained. Barbank v. Comntb~imers, 257. 

9. After a motion to  recall an execution and set aside a judgment has been 
once heard and refused upon full evidence, it. become8 res adjudicata. 
Moore v. Qrant, 316. 
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10. Where a consent judgment was entered which provided that a writ of pos- 
session for certain land was to  issue, unless before a specified day referees 
appointed in the judqment shall ascertain the amount of purchase money 
due and allot to  the defendant the laud purchased by him, if the referees 
fail to act, the remedy is by a motion to  modify the judgment by extend- 
ing the time in which they may act, aud not by a motion to set aside the  
judgment. I b i d .  

11. Before the  Act of 1879, ch. 68, (The Code, $881), a civil action and not a bum- 
mary proceedlug in the cause, was the proper remedy against the sureties 
to  an undertakiug to  stay execution on an appeal from the judgment of a 
justice of the peace. McMiwz v. Patton, 371. 

12. Where an interlocutory consent judgment is atracked for fraud or mistake, 
i t  must be done by a motion in the case : A final judgment by a new 
action Ezughan v. Qooch, 524. 

I t  Is never necessary to  bhow a motive for the cou~rnission of a crime in order 
for a conviction. But when the prosecution relies upon circumstantial 
evidence, it is always competent to iutroduce evidence tending to prove a 
motive. State v. Green, 779. 

MCSICIPAL CORPORATlON : 

1. A municipal corporatibn, which has the right under its charter to perform 
certain work, is not liable for any damages which may accrue t o  an indi- 
vidual from doing the work, provided it is done with ordinary skill and 
caution. Wright  T. Wilmzagton, 156. 

2. A municipal corporation, in preparing side drains t,o its st,reets for carrying 
off rain water, is not required to  provide against such extraordinary and 
excessive rains as could not be reasonablj- foreseen. So, when t.he plain- 
tiffs sued for damages for flooding their cellar, caused by the gutters not 
beiugof sufficieut capaeit,y to carry off the water, and i t  appeared t,hat 
they had for five years been sufficieut, and only failed on this one occa- 
>ion, it was error in the Court below not to submit this view of the case 
to the jury. Ib id .  

3. FVhere a muuieipal corporation 1s indehted t o  a taxpayer, the latter is not 
entitled either in law or e q u i t ~  to  have the amount due him applied as a 
set-off or counter-claim agaiust the amount he owes for taxes. Gallingv. 
Cow7miasiotzeiq 536. 

MURDER : 

1. I t  is unnecessary to aver, in an indictment, auy matter which need not be  
proved So where an indictment for murder did not set out that '< the pris- 
crier, not having the fear of God before his eyes, but  being moved and 
seduced by the devil," and also did uot set out that the "deceased was 
lu the peace of God and the State ; " I t  %as Weld, no ground to  arrest the 
judgment. Slate v. Houard,  772. 



INDEX. 

2. Where an indictment for murder sets out the infliction of a mortal wound, 
and that the deceased "then and there instantly died," it is a sufficient 
averment that the deceased died within a year and a day from the time of 
the infliction of the wound. Ibid. 

3. The doctrine of cooling time only applies when there has been legal provo- 
cation. State v. iWcNeill, Y12. 

4. No words, however insulting, and no actions or gestures expressive of con- 
tempt, unaccompanied b j  indignity to the person, by a battery, or at  least 
an assault, amount to a legal provocation so as to mitigate a slaying from 
murder to manslaughter. Ibid. 

5.  Where a violent altercation in words had taken place between Lhe prisoner 
and the deceased, and, after being separated for between five and teumiu- 
ntes, they again come together, and, after angry and insulting words pass 
between them, prisoner bhoots the deceased, the killing is murder andnot 
manslauehter. Ibid. 

6 The genenei-nl rule is that evidcnce of the geucral reputation of thc deceased 
as a violent and dangerous man is not admissible ; to  this rule there is a 
well defined exception that such evidence is admissible, w>en there is 
elidence tending to show that the killing may have been done in self- 
defence, or when the evidence is whollj circumstantial and the character 
of the transaction ie in doubt. Wherefore there was no error in allowing 
the jury to consider the evidence in determining whether the prisoner 
acted in self-defence, but not on the question of manslaughter. Ibid. 

MUTUAL COVENSNTS : 

Where a contract contains mutual and dependent covenants, specific per- 
formance cannot be decreed, unless the party seeking it alleges either 
that he has performed or is ready and willing to  perform his part of the 
contract. Wluo18 v. Liv~eberger, 547; Dveker v. Cochra~ze, 597. 

NAVIGATION LAWS : 

1. The power conferred upon Congress by the Cpnstitution to regulate com- 
rncrce with foreign natious and between thc States, is paramount and 
exclusive, and includes the power to regulate naviqation by all mauuer of 
vessels upon navigable waters flowing from one State into another, or 
from a State into the sea, and extends to giving to Congress the power to  
prescribe the methods of sale and transfer of such vessels. Lawrence v. 
Hndges, ti?% 

2. Enrolment under the act of Congress, and not the kind of service in which 
they are engaged, gives to  vessels their national character, and renders 
them subject to the laws of the United States. Ibid. 

3. Where a vessel which was duly enrolled uuder the act  of Congress, but 
which was entirely used in North Carolina waters, was mortgaged, which 
mortgage was registered in the custom house in accordance with the act 
of Congress, but  was not registered as required by the North Carolina 
registration acts; It was held, that buch registration v a s  valid. Ibid. 
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4. I t  is not necessary that a vemel used entirely on the waters of this State 
should he enrolled as required by the act of Congress, although it may be 
done, if the owner desires. Ib id .  

5. Such mortgage can he proven before a clerk of the Superior Court, as he is 
a-o f l c io  a notary public. I b i d .  

NEGLIGENCE : 

1. Where the owners of a steamboat provided a passage way which was ex- 
posed to  escapinq steam, and a passenger was injured in consequence by 
the escaping steam; Held, ,that the owners mere liable. Gruber v. R. R. 
Go., 1. 

2. A municipal corporation, which has the right under its charter to  perform 
cerlain work, is not liable for any damages which ma) accrue to an indi- 
vidual from doing the work, provided it is done with ordinary d d l  and 
caution. Wright v. Wilmington, 156. 

3. A municipal corporation. in preparing side drains to  its streets for carryinq 
off rain water, is not required to provide against such extraordinary and 
excessive rains as could not be reasonably foreseen. So, when the plain- 
tiffs sued for damaqes for flooding their cellar. caused hy the qutters not 
being of sufficient capacity to  carry off the water, acd it appeared that  
they had for five years been sufficient, and only failed on this one occa- 
sion, i t  was error in the court below not to  Submit this view of the case to 
the jury. Ib id .  

4. Railroad companies are held to a hiqh degree of responsibility in p ro~id inp  
for the safety of passengers. But from the nature of their busloess, i t  is 
attended with some danger, and when they make i t  as safe as it practi- 
cally can be made, they are not liable for an injury which results to a pas- 
seuger from his own lack of caution. Potte? v. R. R .  Co , 541, 

5. Where a passeuger-a child of nine years of ace-fell and broke her arm 
over the iron rail of the track of a railroad company, which was close to  
the defendant's, a t  its depot where it was accustomed to  r e c e i ~ e  and dis- 
charge passengers, po negligence b e i w  shown in the manner in which the 
rails were arranqed, the defendant was not liable. 1bid .  

6. Qwere, Whether the defendant could be held responsible for defects exist- 
ing in the track of another railroad. I b i d .  

7. In an action aqainst a railroad compauy for an injury to the plaintilf, re- 
sulting from its negligence, although the  plaintiff shows negligence on 
the part of the defendant, he cannot recover, if by reasosable care and 
attention on his part, he could have avoided the jury. Tuwentine T .  The 
Ruilroad, 638. 

8. Nere necligence or want of ordinary care will not, h o w e ~ e r ,  bar the plain- 
tiff's recovery, uoless it is ~ u c h  that but for that neghgeuce the misfor- 
tune would not have happened; nor if the defendant might b j  the exer- 
else of care on his part, have atoided the consequence of the plaintiff's 
negligence. I b ~ d .  
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NEGLIGENCE OF COUNSEL : 

1. It seems, that any neglect by an attorney of his duties as counsel, will entitle 
, a party to relief. Winborn v. Byrd, 7. 

2. It is not the duty of an attorney to file the appeal bond. 17%. 

3. Negligence or ignorance of counsel in filing an appeal bond is no ground 
for a certiorari. Turner v. Qwinr~, 501. 

NEWLY DISCOVERED EVIDENCE : 

The Supreme Court will graut a new trial for newly discovered evidence, 
where it is clear that substantial justice has not bcen done upon the trial 
below because of uuavoidable failure to produce the evidence, but it will 
never be granted when the newly diseovered evidence is cumulat.ive or cor- 
roborative of evidence offered on the former trial. Simmons v. Mann, 12. 

NEW 

1. 

2. 

3. 

4. 

5. 

0. 

7. 

8. 

TRIAL : 

A new trial on the ground of excessive damages is exclusively in the dis- 
cretion of the Superior Court and is not the subject of review. Coodson 
v. Ixullen, 211. 

The Supreme Court will grant a new trial for newly discovered evidence, 
where it is clear that substantial injustice has been done upon the trial 
below because of nuavoidtable failure to produce the evidence there, and 
where it is probable another trial will enable the right to prevail; but i t  
will never be granted where the newly discovered evidence is merely cumu- 
lative or corroborative of the testimony offered on the former trial. Sim- 
mons v. Mann, 12. 

When a new trial is awarded by the Supreme Court on appeal, the case 
goes back to the Superior (:ourt for a new trial on the whole merits, and 
the Court below ought to proceed with the trial, an if no former trial had 
taken place. I t  is immaterial that  the evideuce is the same as that used 
on the former trial. ilfcMilla~% v. Baker, 110. 

Where, in deference to the opinion of the Judge, a plaiutiff submits to a 
uon-su~t and appeals, the non-suit will be set aside and anew trial ordered, 
if in any view of the evidence offered the plaintiff has made out a prima 
Jade case. Abernathy o. Stowe, 213. 

A charge which is in part erroneous, but which calls the attention of the 
jury fairly to  the material questions on which they are tci pass, is no 
ground for a new trial. Dills v. Hampton, 565. 

Where issues are framed in such a manner that the material facts of the 
case as found by the jury are confused and unsatisfactory, the verdict 
should be set aside and a new trial ordered. T?wrmtine v. The Railroad, 
638. 

A Judge is not required to give instructions in the very words in which 
they are asked, and when the charge to  the jury substantially embraces 
the prayer for instructions, it is noground for a new trial. State v. Ander- 
S O ~ L ,  i32. 

When a witness was not sworn, but the fact was not discovered until after 
the jury had retired ; I t  was held, not to entitle the accused to a new trial. 



INDEX. 

The correction of such omissions is left to the discretion of the Judge, 
and his refusal cannot be assigned for error. State v. Gce, 756. 

XON-SUIT : 

1. Where, in deference to the opinion of the Judge, a plaintiff submits to a 
non-suit and appeals, the uon-suit will be set aside and a new trial ordered, 
if in an1  view of the evidence offered the plaintiff has made out a pvinza 
facie case. Bbewzailiy v. Stome, 213. 

2. Where it appears ill t,he record that the plaintiff took a nou-suit and 
appealed before the issues arising on a counter-claim pleaded by the 
defendant had been disposed of, but no objection was made by the defeu- 
dant at the time ; Held, not to  be such an exception as can be taken for 
the first time iu this Court. H a v p e ~  v. Dad, 591. 

3. When the defendan: pleads, as a counter-claim, a cause of action arisiug 
out of the contract or transactions set forth in the complaiut as the fouu- 
dation of the plaintiff's cause of action, the plaintiff cauuot bc permitted 
to take a non-suit. But m-hen the counter-claim does uot arise out of the 
same trausactions as the plaiutiff's cause of action, hut falls under subdi- 
vision 2 of section 244 of The Code, the plaintiff may submit. to a nou- 
suit. In  such case, the defendant may either withdraw his conuter-claim, 
when the action will be at an end, or he may proceed to try it, at his elec- 
tion Whedbee v. Leggett, 469. 

XOTICE : 

I. Neither parties nor counsel are required t,o take notice of orders made 
after the Judge hasleft thecourt-house for the term. Ermzch v. l iklker,  87. 

2. A notice of a motion to set aside a judqment may be semed on the attor- 
ney of record of the opposite party. Ib id .  

3. Litigants are presumed to take uotice of all that isdone in actions to n-hich 
they are parties. Stancill r. Gnu, 455. 

4. The registration of a prior roluntarj. deed is notice to the subsequeot pur- 
chaser. Taylor v. Ealman, 601. 

PAR DELICTUM : 

1. Where the jury found that the defendant administrator had, in another 
action in which he was plaintiff, fraudulently suffered s judgment to he 
entered, by which the estate of his illtestate was cheated ; If c c m  i&Z, that 
a motion would not be allowed to reinst,ate said action and set aside 
fraudulent judgment. S/ze~nev r .  S@.z:u/, 145. 

2. Courts of justice will not aid a party to a fraudulent transactiou to force 
his confederates in fraud to account. Ib id .  

PARTIES : 

1. Where the cause of action is the equity of remaindermeu to secure a trust 
fund which is being, or has been, misapplied bg the life-teuaut, all of the 
remaindermen are necessary parties. H w t e v  r. Kelly, 68. 
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2. Where, under the provisions of a stock law, which erected adjoining por- 
tions of two counties into a $tack-district, the taxpagers resident in one 
county have paid more than their proportion of the tax, the county com- 
missioners are the proper parties to  bring an action to  recover the amount 
bo overpaid. Cornmisstoners of Greene r Cotnrr~isnto?~ei.< q" Lcnoir, 180 

3. The Court will not grant an order to make parties, unless it appears prob- 
able that  the proposed parties are in some way necessary to  a proper and 
complete determination of the action. Lee v. Ewe ,  283. 

4. Where the Superior Court or4ered a ~ o l  pros. as to  certain defendants, 
who appealed from the order, and moved in the Supreme Coutt to  make 
other persons pariree, whose presence in the action was only necessary if 
the ?sol. pros. had been erroneously entered; Held, that the motion to 
make parlies ail1 not be considered, until the rrol. pros. is disposed of. 
I bid. 

5. W h e ~ e  property is conpeyed to  trustees to  receive the rents and profits, and 
pay them to the ceitt~i que truvt, beyond the necessary expenses and repairs, 
the cestuz q?&e tms16 are not proper pa r t~es  in an action to  recover lab01 
done on the property. Cheatham v. Rowland, 340. 

6. The plaintiff having transferred the claim, upon wblch this action was sub- 
sequeutlg hrouqht, to  an attorney at  law, for collection, and with direc- 
tions to  him Lo apply the proceeds to demands which he held for collec- 
tion against the plainliff due other parties, the plaintiff cannot maintain 
an action in his name to recover the sum alleged to be due upon the 
claims. Wynne v. I-ieck, 414. 

7. That the effect of the transfer was to vest the ownership of the claim in the 
attorueg, as a " Tru5tt.e of an Express Trust," and the action should have 
been brought in his name alone, or, in conjunction with those of the cmtu~ 
que twst. Ibsd. 

7. A claimant to  land in dispute between other parties to  a suit,, who is uot 
counected with any interest in that controversy, but claims by a title dif- 
ferent from that  of both claimants in t,he suit, cannot intervene and be. 
ciilne a partj.  A par t j  may intervene when he has a c  iut,erest in the con- 
troversy, but  not when he has an interest in the thing which is the eubjeci 
of the controyersy. dslieaille Diu. v. Aston, 588. 

8. An appeal can be takcn from an order of the Superior Court either making 
or ~~efus ing  to  make a~ldit,ional parties, wheu such order affects a sub- 
stantial right. of the appellant: and i t  seems that the appeal may either bt 
taiiet~ at  once, or it can be assigned as error on an appeal from the fina 
judgment. i?ferrill v. X e r d l ,  657. 

9. An appeal lies a t  once from an interlocutory order that may in effect pu 
an end to the action, or that ma? prejudice a substantial right of the part! 
complaining. Ibid. 

10. The Court has no power to convert a pending action that cannot be main 
tained, into a new one by admitting a new party plaintiff, who is solel! 
interested, and allowing him to  assign a new cause of action. 1 bid. 

11. Where an administrator dles, no one but an administrator de bor1i.s no?& o 
his intrstate can call his estate to  account for the assets of his intestate 
Ibid. 
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12. Where a snit was pending by the next of kin against an administrator for 
the distribution of the estate in his hands, and the defendant d ~ e d ;  it zoay 
held, that the action could not be prosecuted by the next of kin after the 
death of the administrator, and further that the Court had no power to  
allow an administrator de bonis non to be made a party plaintiff in the 
pending action. Ibid. 

PARTITION : 

1. Where, in a special proceeding for partition, an appeal is taken to the 
Judge, it is error for him to  remand the cause, with directions. It is the 
duty of the clerk to obey the order, ~ i t h o u t  any thingfurther being done. 
Harper v. Harper, 300. 

2 Where a sale for partition is made among tenants-in-common, one of 
whom is entitled to a life interest only, the tenant for life must have the 
interest on the value of the share to which he is entitled paid to him for  
his life, and he is not entitled to have the ~ a l u e  of his life-estate ascer- 
tained, and a sum in grosb paid to him therefor. Winstsad, Ez-parte, 703. 

3. By section 1909 of The Code, in a sale for partition of land subject to dower 
where the widow is a party, her life-estate may be valued in money, and 
the money paid to her in lieu of the iuterest for life on one-third of the 
proceeds of sale. Ibid. 

PAYMENT : 

1. Where A holds notes of B, as his agent for collectiun, and borrbws money 
from a third party to enable the debtor to pag the debt, as soon ns the 
money comes into his hands, it is applied, and the note is paid. G~andy 
v. Abbott, 33. 

2. Where a bond esecuted b) two obligors, is presumed to be paid by the 
lap" of tlme, the declarations of one of the obligors is not competent t o  
rebut the presumption as to the other. Rogers v. Clmeds,  81. 

3. In order to rebut the presumption of payment, it must be prored that the 
bond has not been paid by any of the debtors. The separate acknowledg- 
ment of one debtor is not even suflicient to charge him. Ibid. 

4. Authority delegated by a creditor to  an agent to collect and settle a debt, 
leaves the medium of payment largely at the agent's discretion, but it 
does not extend to a settlement which the debtor knows will enure 
entirely to the benefit of the agent. Williams v. Johnston, 532. 

.5. When it was agreed between the vendor and vendee of land that the cot- 
ton raised on the land during each of the tire years for which credit was 
given, should be forwarded to the plaintiff and sold and the proceeds 
applied to the payment of the purchase money, the cotton is in advance 
appropriated to the debt, and as soon as the money is received, the debt 
is pro tanto satisfied, and can only be revived by the consent of the 
debtor. VVillia~ns v. Whiting, 683. 

6. This conbent may be express or result from implication, and, if the latter, 
must rest, on clear and unequivocal evidence of intent. Ibid. 



7. Where a testator was Indebted to the person he appoints his executor and 
leave8 certain property to the executor in payment of the debt, which 
proved to be of less in value than the amount of the debt, the executor, 
after proving the will, cannot elect to assert his riqhts as a creditor and 
retain his debt out of other assets of the estate. Syme v. Badger, iO6. 

8. I t  is immaterial that the executor acted under a mistaken idea of the legal 
consequences of proving the will. I b i d .  

PERSONAL PROPERTY EXEMPTION : 

Where a party is ordered to pay money into court, or be attached for con- 
tempt in failing to do so, and swears that after every effort it is out of his 
power to pay it, the rule for contempt will be discharged ; but where, on 
a return to the rule, he does not swear that he cauuot borrow the money, 
and does show that he has some personal property, although exempt from 
seizure under f i u ~ l  process for the pagmeut of debts as personal propvty 
exemptions, the rule will not be discharged. Sizilh r-. Shlth, 304 

PETITION TO REHEAR : 

1. Under the rule reqnir i~g petitions to rehear to be filed within twenty days 
after the commencement of the succeeding term, the first day of the 
period allowed is to be excluded from the count, aud the last day also, 
when it falls on Sunday. Burcroft v. Roberts, 249. 

2,  Ender the rule, petiticus to rehear rare coufined to alleged errors in law, or 
to newly discovered evidence. Ib id .  

3. A petition to rehear should point out the ruling which is alleged to be 
erroneous, but should not, by a course of reasoning, undertake to show 
that it is erroneous. The algumel~t should be made at  the hearing, and 
not in the petition to rehear. Whi te  v. Jams, 388. 

PLEADING : 

Where a contract contains mutual aud dependent covenants, before the plain- 
tiff can enforce it, he must allege that he has performed all of his cove- 
nants, or that he is ready to perform Lhem. Wilson v. Lineberger, 547 ; 
Ducker v. Cochrane, 597. 

PONDING WATER : 

1. In proceedings under the statute for ponding water on plaintiff's land, the 
jury have no right to go back further than one year in assessing damages, 
but if they do, the error may be corrected by the Court only giving judg- 
ment for one year preceding the issuing of the summons. Coodsolz v. 
Mullen, 207. 

2. Where, in such proceedings, the annual damages are assessed at less than 
$20 per aunum, the judgment is for five years, including the year preced- 
ing the filing of the petition, for each year's damages so assessed, with a 
cessat execidio for each year after the first year. I b i d .  
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3. Where the damages were assessed at as much as $20 a year, the judgment 
was the same, except that the plaintiff had his election to take judgment 
for five )ears, or only for the one year preceding the filingof the petition, 
in which case he was at  liberty to bring his action at common law; but if 
the action was continued for more than five years, the judgment was for 
the entire amount, and the plaint,iff was barred of his election. Ibid. 

4. Where the jury find the damages are different for different years, they 
should assess them separately for each year. Ibid. 

.5. By $1860 of The Code, the damages are to be assessed for five years, as 
they fiere prior tothe Act of 18i7, ch. 197. Ibtd.  

POSSESSION : 

1. In case of common possession by two persons, the ownership draws to it 
the possession, and it is presumed to be in him who has the title. Gay- 
lord v. Eespass, 553. 

2. A grant from the State will be presumed from thirty years' possession, 
although no privity can be traced between the successive occupants. 
Dills v. Haw~pton, 565. 

3. Possession by a grantee of any part of the land described in his deed, is 
constructive possession of the entire tract against all persons, except a 
party havinq a superior title to the part of which there is only construc- 
tive possession. Staton v. Mull$, 623. 

4. When a witness swears to his possession, with repeated acts of ownership 
extending over many years, which evideuce is allowed to gounchallenged 
to  the jury, it is not improper for the Judge to  assume a legal possession 
to have been testified to and to so present the case in his charge to  the 
jury. Ibid. 

5. If the trtie owner enters on land, the possession at once follows the title, 
and both title and possession are then in him. A possession thus acquired 
by the true owner, although he enters under a mistaken and erroneous 
claim, nevertheless, is suppiied by the legal estate, and the on ner, in law, 
holds by his real, and not by his pretended title. Logan v. Fit%ge-gei.ald, 644. 

6. When the true owner enters, as an assertion of his right, it  is not necessary 
to expel the occupant in possession at the time of such entry. Ibid. 

7. Where the defendant was in actual possession of a part of the Zocus in quo, 
and had constructive pobsesslon of the rest, and the true ownel, the plain- 
tiff, enters upon the part of which the possession was constructive; HeEd, 
that such entry at  once rests the possessiou 1n him, and seven years mubt 
elapse from such entry, before the defendant can acquire title by lapse 
of time. Ibid. 

POWER OF APPOINTMENT : 

1. A fmze cowl, who is the donee of a power of appointment, either collat- 
eral, appurtenant or in gross, may execute the power without the consent 
of her husband, and she may even execute it in his favor. Taylor v. Eat- 
man, 601. 
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2. Although i t  i~ generally neceesary in deeds or wills, which are iuteuded to 
execute powers of appoiutment, to refer to  and recite the power, yet this 
is not necessary when the act itself shows that the donee had in view the 
subject of the power at the time, or when such deed or will would be a 
nullity, unless allowed to operate as the execution of the power. Ibid. 

3. A power simply collateral cannot be conferred upon one who is a stranger 
to the consideration, except by a deed which operates by transmutation of 
possession. Ibid. 

4. The rule, that in conferring a power it is necessary to create a seizin in 
some one comtkeusurate with the estate, which shall be ready to serve the 
use wheu created b j  the appointment, oniy applies wheu the donee of the 
power has no interest in the land. Ibid. 

POWER OF SALE : 

1. A sale to a mortgagee by himself, under a power of sale in the mortgage 
deed, is ineffectual to divest the equity of redemption from the mort- 
gagor, and the relation of the parties is not changed by that act. ITowell 
v. Ibol, 450. 

2. While courts permit the use of powers of sale in mortgages, they regard 
them with much suspicion and watchfulness, and will enjoin their execu- 
tion when an attempt is made to use them for the purpose of oppressing 
or obtaining an unfair advantage over the mortgagor. Qooch v. Vaughan, 
BLO. 

3. Where it appears in an application to enjoin a mortgagee from selling the 
mortgaged property under the power of sale, that there are many and 
complicated accounts betweeu the mortgagor and mortgagee, and the bal- 
ance due is uncertain, the Court will restrain the execution of the power 
of sale until an account can be stated and the amount due ascertained, 
Ibid. 

4. In such case, the rule which requires a mortgagee, in certain cases, to pay 
the amount admitted to be due before the injunction will be granted, does 
not apply, because no definite sum is known to be due. Ibid. 

5. A mortgagee with power of sale, is a trustee, Ist, to control the property 
and apply the proceeds to the debt ; ad, to account fur any surplus to the 
mortgagor; and he is held to a strict account. Ibid. 

PRESENCE OF PRISONER IN COURT : 

Upon theremoval of a trial for murder, the record showed that the prisoner 
Was arraigned, and then the order of removal immediately follows, before 
any order remanding the prisoner: Veld, that it appears by necessary 
implication that 'the priaoner was in court wheu such order was made. 
State v. Andemon. 732. 

PREBUMPTION OF PAYMENT : 

1. Where a bond execut,ed by two obligors is presumed to be paid by the lapse 
of time, the declarations of one of the obligors is not competent to rebut 
the presumption as to the other. Rogers v. Clments, 81. 
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bond has not been paid by any of the debtors. The separate acltnonledg- 
meut of one debtor is not even suficient to charge him. I b i d .  

PRIVILEGE OF COUNSEL : 

When there is a direct conflict bet,n.een the testimony of a witness and of the 
defendant, who offers himself as a witness, and evidence is offered to  
show the good character of the witness, it is legitimate ground of com- 
ment by the solicitor, that no witness has been examined to show the good 
character of the defendant. State v. Dauis, 764. 

PROBATE : 

1. The provisions in the Acts of 1868-'69, ch. 64, requiriuq the cert,ificate of 
probate by the Probate Judge of a county, other than the couuty of reg- 
ist,ration, to be passed on by the Probate Judge of the latter count,g, 
is directory only. So, where a moltgage on land in Cleveland county 
was proven by the Probate Judge of .Meclrlenburg and registered in 
Cleveland without being submitted to or passed upon by the Probate 
Judge of the  latter county; It zcas held, that the probate was not void and 
the mortgage admissible in evidence. Yofrng  v. jacks or^, 144. 

2. Where a will, proved in another State, bears the certificate of the clerk of 
the court s'herein the probate was had, to the oath of the attesting wit- 
nesses, but had no other authentication ; Held,  inadmissible in evidence. 
E f i m t e ~  v. Kelly,  285. 

3. Where the grantor in a deed is dead, and the subscribing' nitness has been 
a nou-resident of the State and i ~ o t  heaid from for a number of years, and 
it is impossible to prole his hand-aritinq, the deed may be proved and 
registered upon evidence that the signature of the grantor is genuine, 
without proving the hand-writing of the subscribing witness. Hotcell v. 
Ray, 510. 

4. Where, in such cases, the eIzidence upon which the Probate Judqe acted in 
ordering the registration is set out iu full, and it appears that such evi- 
dence was iusufficient, the registration is void. Ib id .  

PEOBATE COURTS : 

The former courts of probate had exclusive jurisdiction of proceedings to 
settle the estates of deceased persons. Sta?&cill v. C a y ,  455. 

PROCESS : 
I. The ofice of the summons is to  bring the parties into court, the nature of 

the action is shown by the complaint. Bawzeycastle v. TValke~ ,  198. 

2. The failure of sheriff to  note,on summons the day it is received is irregular, 
but it does not render the summons void. Stroy? tom r. Glay lock ,  29%. 

3. If i t  is served less than ten days before return day the action ought not to  
be dismissed, but  further time ought to  be allowed defendautq to  answer. 
Ibitl. 
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4. When the sheriff returns that he has ' ( served" the summons, this isprirna 
fame sufficient and implies that he has served it as the statute directs, 
until the contrary is made to appear in some proper way. Ibid. 

5. If the service is insufficient the plaintiff is entitled to an alias, and it is error 
to dismiss the action. Ibid. 

6. By accepting service of the summons, the parties are brought into court 
and made parties to the aclion, and must take notice of the proceedings, 
and are bound by the judgment of the Court. Stancill v. Cay, 43.5. 

7. A judgment rendered against infant defendants who were never served 
with process, is roid. Stancill v. Cay, 462. 

8. The receipt of money bv the infants under such judgment does not give it 
vitality. I bid. 

9. The Code, see. 36T! making valid judqments against infants in cases where 
they are not personally served does not apply to cases where there has 
been no service on the infant or on any person for him. Ibid. 

10. A local agent of a foreign corporation, upon whom process can be served 
6 0  as to bring the corporation into court, means an agent residing either 
permanently or temporarily in this State for the purpose of his agency, 
and does not include a mere transient agent. Moore r. The Bank, 590. 

11. An attorney for a foreign corporation, who has claims to collect for it in 
this State, is not a local agent upon whom process can be served. Ibid. 

12. It seems, that the affidavit to obtain an order for the publication of a sum- 
mons, may be made after the order, provided the order remains in abeg- 
ance until the affidavit i~ filed. Bank v. Bloaom, 695. 

13. Where notice of an attachment and summons was published in one notice 
for five weeks, it mras held a sufficient publication of the notice of the 
attachment, hut not of the summons. Ibid. 

14. Where a publication of a summons was only made for five weeks, the Court 
has power to retain the action and order a sufficient publication. Ibid. 

PRODUCTION OF PAPERS : 

Where, in supplemental proceedings, the examination of the debtor shows 
that his hooks of account contain evidence material to the inrestigation, 
he should be required to produce them. Coates v. Wilkes, 376, 

PUBLIC DOCUMENTS : 

Papers purporting to he exemplifications from the Treasury Department of 
the United States, but which were not authenticated in any manner what- 
ever. cannot he admitted in evidence. Xolt v. Ramsay, 152. 

PUBLICATION : 

1. I t  seems, that the affidavit to  obtain an order for the publication of a sum- 
mons, may he made after the order, provided the order remains in abey- 
ance until the affidarit is filed. Bank v. Blossom, 695. 
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2. Where notice of an attachment and summons was published in one 
notice for five meelrs, it was held a sufficient publication of the notice of 
the attachment, but not of the summons. I b i d .  

3. Where a publication of a sum~nons was only made for five weeks, the 
Court has power to  retain the action and order a sufiicient publication. 
Ib id .  

4. Where notice of the attachment is omitted from the order of publication, 
but in the published notice the defendant is informed that an attachment 
has been issued ayainst his property, to what court it i6 returnable, &c., 
the Court has power to amend the order of publication, so as to insert a 
requirement that notice be given of the attachment. I b i d .  

.5. Qzmcei.e, whether such amendment is necessary. I b i d .  

PUNISHMENT : 

1. But where the Court adjudges that the defendant be fined and imprisoned, 
and the fine is paid and part of the imprisonment undergone, the Court 
cannot, even at the bame term, recall and suspend the judgment, and at a 
subsequent term sentence him agaiu for the same offence. State 7. War- 
ren, 825. 

2. No person can be twice punished for the same offence, and the second judg- 
ment under such circumstances is void. Sbid. 

3. I t  seems, that witb the consent of the convict, the Court may sub-divide the 
term of imprisonment, so that a portion of it may be suffered at one time 
and the residue at another. Tbid 

PURCHASER : 

1. To make a deed fraudulent as to  subsequent purchasers, such purchasers 
mast have paid full value for the land. and mnst also have purchased with- 
out notice of the pric~r voluntary conrejauce. Taylor v. Eatman, 601. 

2. The registration of the prior voluntary deed is notice to the subsequent pur- 
chaser. I b i d .  

3. A purehasel from a fraudulent donpe, in order to get a good title, must 
purchase without notice of the fraudulent character of his vendor's title. 
Davis v. (70unei1, i25.  

PURCHASER AT EXECCTION SALE : 

1. Where the purchaser, at execution sale, is a stranger to the judgment, he 
gets a good title, a l t h o y h  the sheriff may have failed to  advertise the 
y~operty and @re notice to  the judgment-debtor, as prescribed by W 5 6  
and 457 of The Code. All that such purchaser is required to ascertain is, 
that it is an officer who sells, and that he is empowered to do so by an 
execution issued by a court of competent jurisdiction. Burton v. Spiers, 
W& 

2. But when at such sale, the plaintiff in the execution, or his attorney or 
agent, or any other person affected with notice of such irregularity, pur- 
chases, the sale maj be set aside at the instance of the defendant in the 
execution, by a direct proeeeding for that purpose. Ib id .  



9. Execution sales cannot be collatcrall~ avoided because of irregularities in 
the manner in which they have been conducted. Ibid. 

4. When there is fraud and collusion between the sheriff and the purchaser at 
execution sale, the sale is absolutely void, and such defect ma? be taken 
advantage of by any one interested iu the propertj sold : but when the 
fraud results from the conduct of the plaintiif alone, as in suppressing 
bidding, kc. ,  there being no collusion between the sheriif and the pur- 
chaser, the sheriff's sale passes the title, and the execution-debtor must 
seek his relief iu equity. IbicZ. 

RATIFICATION : 

I. Where an agent exceeds his authority, his principal must either wholly 
ratify. or w h o l ! ~  repudiate the transaction. Rirdasill v. Falls, 223. 

2. A power to act for  another, however, general its terms or wide its scope, 
cannot be eularged into a power to pervert funds coming into the agent's 
hands, without clear approval or ratification by the principal. Williains 
v. flrhiti%g, 6Y3. 

RECEIPT. 

When a receipt is evidence of a contract between the parties, it  stands on the 
same footing as other contracts in writing, and cannot be contradicted or 
raried by parol; but when it is merely the acknowledgment of the pay- 
ment of money or the delivery of goods, it may be cont~adictetl by parol. 
Harper F .  Dail, 394. 

RECEIVER : 

I. Where the application for a receiver is based upon the alleged fraudolent 
character of a conveyance, the question of whether or not the deed is 
fraudulent belongs to the final hearing of the cause, and the alleged fraud 
mill only be considered on such motion for a receiver, as showing grounds 
for the protection of the fund until1 the final heariug. Rhekstem v. B i x b y ,  
307. 

2. In such case, a receiver will not be appointed, unless it is manifest that the 
fund is mismanaged and in danger of being lost, or where the insolveucy 
of an unfit trustee is present or imminent. Ibid 

3. Supplemental proceedings are substiiutcd in the present system of proced- 
ure for the method of granting reliet in equity in the former system, and 
to accomplish their purpose of reaching the judgment-debtor's property 
of elery kind that  cannot for any cause be reached by execution, injunc- 
tions may be granted and receivers appointed in them as occasion may 
require. Coates v. Wilkau, 376. 

4. The appointment, of a receiver in these proceedings does not rest sotelely in 
the discretion of the Judge, and his action in appointing or refusing to  
appoint is subject to a review by the Supreme Court. Ibid. 

5. It is not necessary in order t o  warrant the appointment of a receiver in 
such proceedings that it should appear with perfect certainty that the 
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debtor has property which ought to be applied to the payment of the judg- 
ment. I t  is sufficient if there is reasonable ground to believe that he has 
such property. Ibid. 

6. The general principles of law applicable to receivers apply to those ap- 
pointed in supplemental proceedinqs. I t  is the duty of such receiver to  
take possession of the property of the debtor at once, and to bring actions 
to recover any property belonginq to him which may be in the hands of 
third persons. Ibid. 

7. The motion for such receiver may be made before the Judge, pending an 
appeal to him from the ruling of the clerk upon other questions. Ibid. 

8. In  application for receivers and injunctions in supplemental proceedings, 
the Supreme Court will examine the evidence and pass upon the facts. 
Ibid. 

9. Where there is reason to apprehend that the subject of the controversy 
will be destroyed, or removed, or otherwise disposed of by the defendants, 
pending the action, so that the plaintiff may lose the fruit of his recovery, 
the Court wlll take control of it by the appointment of a receiver, or by 
the grant of an injunction, or by both, if necessary, until the action shall 
be tried on it8 merits. Ellett v. ~Verornan, 519. 

10. A receiver, appointed unrier the act (The Code, $670) to wind up the affairs 
of corporations, can proceed to collect in the assets, and to prosecute and 
defend suits, after the corporation has ceased to exist by the expiration of 
its charter. Asheville Div. v. Aston, 578. 

RECORD : 

1. The power of acourt to amend its record at a subsequent term is essen- 
tial, and such amendment should not be made by simply noting the order 
to amend, but it 8hould be actually made by correcting theminutes of the 
former term. McDow~ell v. McDowell, 227. 

2. Upon the removal of a trial for murder, the record showeil that the pris- 
oner was arraigned, and then the order of removal immediately follows, 
before any order remanding the prisoner; Held, that it appears by neces- 
sary implication that, the prisoner was in court when such order was 
made. State v. Anderson, 732. 

3. Where an affidavit for the removal of a case stated that the State could not 
get justice in either Mitchell or Yancey counties, and this was recited in 
the order, and the cause removed to Caldwell county; Held, to be no 
ground for an arrest of judgment. Ibid. 

4. Where the clerk sends a defective transcript, on the removal of a cause, i t  
is not a compliance with the order, and he may, of his own motion, send 
another. Ibid. 

5. There is no necessity, in a prosecution, for the record to show a joinder of 
issue by the State to  prisoner'^ plea of not guilty. State v. DeBerry, 800. 

RECORDARI : 

1. Recordari will not be issued unless party applying shows (1) excuse for 
laches and (2) meritorious grounds. Pritchard v. Sanderson, 41. 
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2. Amendment of petitions, &kc., is matter of discretion and not subject t a  
review. B i d .  

REFERENCE: 

1. Where a reference is made at. the instance of the plaintiff, and without 
objection by the defendant, i t  is a reference by consent. Harris v. Sh@- 
fer, 30. 

2. I t  is doubtful whether the Court has power to  allow parties to agree that a 
trial by jury may be had on exceptions to a referee's report, when the  
reference is by consent. Ibid. 

3. Where an order of reference contained the provision that either party 
might demand a jury trial upou exceptions to a referee's report, if enti- 
tled to a t,rial by jury at  all, i t  must be demanded when the exceptions are 
filed. Ibid. 

4. The minute in writing of the evidence of a witness examined before a 
referee is not admissible in evidence on the trial of an issue before a jury 
in the same cause. Mott v. Ramsay, 152. 

6 .  Papers purporting to be exemplifications from the Treasury Dapmtment of 
the United States, but which were not authenticated in any manner whae  
ever, cannot be admitted in evidence. Ibid. 

6. Even if such payers had been admitted as evidence before the referee, this 
does not make them evidence in a trial before a jury, unless b j  consent. 
Ibid. 

7. In  references by consent, i t  is only when there is no evidence reasonably 
sufficient to  warrant the referee's findings of fact, that a matter of law is 
presented, reviewable on appeal. Hunter v. Kelly, '&5. 

8. Where a party excepts to the report of a referee, becauee he fails to find on 
a particular matter as a fact, and the report is recommitted to the referee 
to  pass on this matter, he cannot be allowed to  except to  the second 
report, because it is a pixed question of law and fact. Tpun v. Tyson, 
2%. 

9. The Court will not set aside a report and order a re-reference on the ground 
that the referee has failed to pass on certain matters involved in the 
account, when the report furnishes data from which the account can be 
stated. Qrant v. Edwards, 442. 

10. A referee is not required to refer to  the evidence in his findings of fact. 
All that is required is that he should transmit to  the Court the evidence 
upou which his findings are based. Barbee v. Qreen, 471. 

11. Where the Supreme Court cannot pass upon the facts, it  cannot look into 
the evidence upon which the referee bases his findings of fact, unless the 
exception is that he has found facts with no evidence to support them. 
Ibid. 

la. Where, on exceptions to a referee's report, the Judge does not find any 
facts, but overrules all the exceptions to  the report, he is presumed t o  
have adopted the findings of the referee. Ibid. 
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13. When the referee fails to report the evidence, the proper course is to move 
to recommit. or to require the referee to produce the evidence. Williams 
v. Whiting, 683. 

REGISTRATION : 

1. The provisions in the Acts of 1868'69, ch. f34, requiring the certificate of 
probate b ~ .  the Probate Judge of a county, other than the county of r e g  
istration, to be passed on by the Probate Judge of the latter county, is 
directory only. So, where a mortgage on land in Cleveland county was 
proven by the Probate Judqe of Xecklenburg and registered in Cleve- 
land without being submitted to or passed upon by the Probate Judge of 
the latter county ; It uus held, that the probate was not void and the mort- 
gage admissible in evidence. Yowng v. Jackson, 144. 

2. An unregistered deed is color of title, and may be read in evidence without 
registration, upon due proof of its execution. Hunter v. Kelly, 285. 

3. Where an a~ricultural  lien is made by a vendee who has paid only a por- 
tion of the purchase money, of which the vendor has notice but  makes no 
objection, his assent to the lien will be presumed and registration of the 
lien is sufficient notice. Dail v. Freeman, 351. 

4. Where the grantor in a deed is dead, and the subscribing witness has been 
a non-resident of the State and not heard from for a number of years, and 
it is impossible to prove his hand-writing, the deed may be proved and 
registered upon evidence that the signature of the grantor is genuiue, 
without proving the hand-writing of the subscribing witness. Howell v. 
Ray, 510. 

5. Where in such cases, the evidence upon which the Probate Judge acted in 
ordering the registration is set out in full, and i t  appears that such evi- 
dence was insufficient, the registration is void. Thid. 

6. The registration of the prior voluntary deed is notice to  subsequent pur- 
chasers. Taylor v. Eatrnan, 601. 

7. Where a vessel which was duly enrolled under the act of Congress, but 
which was entirely used in N o ~ t h  Carolina waters, was mortgaged, which 
mortgage was registered in the custom-house iu accordauce with the act 
of Congress, but was not registered as required by the North Carolina 
registration acts ; R was held, that such registration was valid. Lawrence 
v. Hodge8, 672. 

8. Such mortgage can be proven before a clerk of the Superior Court,'as be 
is 6x oflcio a notary public. Ibid. 

REMAINDER : 

1. Where a reversion or remainder, expectant upon a freehold estate, comes 
by descent, and the reversioner or remainderman dies durinq the continu 
ance of the particular estate, a person claiming the  estate by inheritance 
must make himself heir to the original donor who erected the particular 
estate. King v. b'coggin, 99. 

8. Where the reversion or remainder comes by descent and is conveyed by 
deed or devise to a stranger, before the determination of the particular 
estate, the donee takes by purchase, and the estate will descend to his 
heirs. Ibid. 
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3. Where the remainder or reversion is acquired by purchase, one claiming 
the estate by de~cent  must make himself heir to the first purchaser of the 
remainder or reversion at the t ime when it comes into possession. Ibid. 

4. Where A, having a life-eatate, conveys to B in fee who conveys to  C, t,he 
remainderman does not have a right of action until the death of the life 
tenant,; but, at  his death, the possession becomes adverse. Staton r. Mul- 
lis, 683. 

5 .  When the pjaintiff claims under a deed purporting to convey the land in 
dispute, the burden of proof is on the defendant, when he claims a rever- 
sionary estate after a life-estate, to show that such life-estate determined 
too short a time before the bringing of the action to bar his right. Ibid. 

REMOVAL OF A CAUSE : 

1. Where an affidavit for the removal of a case stated that thestate could not 
get justice in either Mitchell or Yancey countiee, and this was recited in 
the order, and the cause removed to Caldwell county; Held, to be no 
ground for an arrest of judgment. State v. Anderson, $32. 

2. I t  is no ground to arrest the judgment because, on such removal, two 
transcripts are sent to the county to which it is removed, although the 
first is defective, and the second is transmitted without a writ of cerliwari. 
Ibid. 

3. Where the clerk sends a defective transcript, on the removal of a cause, it 
is not a compliance with the order, and he may, of his own motion, send 
another. Ihid. 

4. Upon the removal of a trial for murder, the record showed that the pris- 
oner was arraigned, and theu the order of removal immediately follows, 
before any order remanding the prisoner; Held, that it appears by neces- 
sary implication that the prisoner was in court when such order was 
made. Ibid. 

REMOVAL O F  CROPS : 

Indictment charged defendant with removal of part of crop made on the 
land under a lease executed on 1st November, 1883, and ruming one year. 
The proof was that defendant removed part of crop made in 1883, under 
a lease made in March, 1883; Held, that the offence proved is different 
from that charged in the indictment. State v. Ray, 810. 

RENT : 

There 1s no implied contract that the lessor will not molest the lessee, but 
there is an implied condition, upon a breach of which the lessee is dis- 
charged from his obligation to pay rent Barnegcaslle v. Wa.Valkeis, 198. 

RE8 ADJUDICATA : 

1. The refusal of the Judge to extend the time to file an answer is not res 
adjudicata in a motion to set aside such judgment for excusable neglect. 
Wawen v. Harvey, 137. 



2. After a motion to  recall an execution and set aside a judgment has been 
once heard and refused upon full evidence, it becomes reo adjvdicatcr. Jloore 
v. Grr/7zt, 316. 

RE-SALE : 
1. I n  a sale of land by order of Court, the  Court has the  power t o  re-open the  

hiddiug, and or'der the  land t o  be sold a second, and possibly a third time 
for extraordinary cause, but the  power should be exercised cautiously. 
Himon  r. k d r i a ! ~ ,  121. 

2. Where an interlocutorj order, made bj consent, directs the  judicial sale of 
land, the parties to  the  acfion cannot change the  temis of the  order by 
consent, in a manner detrimental to  the interest of a purchaser a t  such 
sale. Vaicghan v. Qooch, 5'24. 

3. A consent order directed a sale of certain lands by a commissioner, t ha t  
said commissioner execute a deed t o  the  purchaser, and further directed 
him how to  apply the  proceeds of the  sale, b-ut contained no provision for 
re-opening the  biddings. After the  sale, an advance of ten per cent,  on 
the  amount bid;  ITeZcZ: that  the refusal by the  Superior Court to  open the  
blddings was proper. Ib id .  

4. I t  1s a well scttled rule of practice in this Stale, that  in judicial sales, the  
biddings will be opened and a re-sale ordrred, if, before the  sale is con- 
firmed, an advance of ten per cent. js offered. After coniirmation the  bid- 
dings will not be re-opened, except in case of fraud or unfairness, or  some 
other adequate cause. T I ~ Z  Q. Rzce, ,572. 

5 .  Where, however, t he  Judee  below, in the  exercise of his discretion refuses 
to  open the bidding? on an advance of ten per cent. before the  sale is 
confirmed, the  Supreme Court will not direct him t o  do so. Tbid .  

6. I n  ao application to  set aside a sale and re-open the  biddings, the  Supreme 
Court will not look into conflicting affidavits, but are governed by the facts 
as found by the Judqe.  Ihicl. 

RETAIKER : 

Where a testator was indebted to  the  person he appoints his executor and 
leaves certain property t o  the  executor in payment of this debt, which 
proved to be less in value than the amount of the  debt, the  executor, 
after proring the  will, cannot elect to  assert his right as a creditor and 
retain for his debt  from the other assets of the  estate. Syrne v. Badger, 
706. 

REVERSIOS : 

1. Where a reversion, expectant upon a freehold estate, comes by descent, 
aud the  reversioner dies during the continuance of the  particular estate, 
a person claiming the  estate by inheritance must make himself heir t o  the 
original donor who erect,ed the  particular estate. King v. Scoggi?~, 99. 

2. Where a reversion comes by descent and is conveyed by deed or devise t o  
a stranger, before the  determinat,ion of t.he particular estate, t>he donee 
takes by purchase and the  estate will descend to  his heirs. I bid. 
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3. Where the reversion is acquired~by purchase, one claiming the estate by 
descent nwst make 3imself heir to the first purchaser of the reversion at 
the time when it comes into possession. Ibic?. 

4. Where A? having a life-estate, conveys t o 3  in fee who conveys to C, the 
reversioner does not have a right of act,ion until the death of the life 
tenant. At his death the possession becomes adverse, and will ripen into 
a good title by seven years' possession. Staton v. 1Mullis, 823. 

ROADS : 

Where an overseer of a road entered and took possession of a piece of land for 
the purposes of the road, under a license from the tenant of the plaintiff, 
he is liable in damages in an action by the owner of the fee. Dills v. 
l iarnp to~~ ,  565. 

RULES OF THE SUPREME COURT: 

Agreement of counsel, 844. 
Appeals, 838. 

" Call of Districts, 838. 
" Dismissed by appellee, 840. 
i ' " if not prosecnted, 839. 

' I  Docketmg, 838. 
'' Exceptions, 847. 
" Heard out of their order, 850. 
' V e a r d  together, 850. 
" How re-instated, 840. 
" Motion to  dismiss, 8Y9. 
'. Printing Record, 842. 
" Time of Filing, 840. 
" Transcript, 841. 
" Unnccessarj record, 841. 
'' When heard, 838. 

Applicants for license, V3i. 
Srgument, 844. 
Briefs, 844. 
Certiorari and Supersedeas, 843. 
Clerk, 846. 
Commissioners, 846. 
Executions, 848, 849 
Issues, 848. 
Judgment Docket, 848. 
Library, 84.5. 
Motions, 830. 
Petitions to re-hear, 849. 
Pleading, 847. 
Supersedeas, 843. 
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RULES OF THE SUPERIOR COURT: 

Actions at  issue for two years, 857. 
Appeals from justices of the peace, 858. 
Appeals to the Supreme Court, 853. 
Attorneys, 858. 
Attorneys not to be bail or security for costs, 8 5 1 i  
Calendar, 857, 858. 
Certiorari, 853, 855. 
Clerks, 853, 859. 
Commissioners, 853. 
Continuance, 832, 857. 
Costs, 858. 
 docket,^, 859. 
Entry on Dockets, 851. 
Examination of Witnesses. 851. 
Fixing day for trial of action, 857. 
Guardian ad litem, 855. 
Infants, 855. 
Issues, 852. 
Justice's judgment, 853. 
Money paid into Court, 853. 
Motions, 858. 
Next friend, 855. 
Recordari, 854. 
Right to open and conclude, 851, 852. 
Snpersedeas, 854. 
Time to file pleadings, 858. 
Transcripts of judgments, 852. 

SALE OF LAND FOR ASSETS : 

1. In 1869 the plaintiff's intestate obtained judaments aqainst the ancestor o 
the defendants, on debt8 contracied in 1366, and a homestead was allotted 
to the defendant, which, at  his death, was re-allotted to his infant chil- 
dren, the present defendants. A petition was filed by the debtor's admin- 
istrator to sell the homestead to make assets to pay the judgments; Held, 
1st' that by assenting for so long a time to  the homestead allotment, and 
by a~a i l ing  themselves of the provision of the statute, which prevented 
their judgments from being barred, the creditors were precluded from 
denying the right of the infants to the homestead; 2nd, that the creditors 
were entitled to  have the reversion after the determination of the home- 
stead, not the absolute estate in the land, sold to pay their debts. Cobb 
v. Halgbzm~tolz, 652. 

2. Before the S e t  of 1846; the lands of a decedeut could not be sold to pay a 
debt upon which a judgment qz~ando had been rendered against the admin- 
istrator; but since the passage of this act, which makes t.he proceeds of 
land, when sold, aesets in the hands of the personal representative for the 
payment of debls, a judgment quando may be satisfied from the proceeds 
of the sale of the decedent's lands. Wilson v. Bynzmm, 717. 
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3. Land is not assets until it  is sold and the proceeds received by the personal 
representative. Ibid. 

4. Qwre-Whether an administrator can be sued on his bond when he has 
been negligent in not obtaining an order to sell his intestate's land for 
assets. Ibid. 

5. Where it is necessary, and the administrator fails to take the proper steps 
to  sell his intestate's real estate for assets, he may be compelled by the 
clerk to do so, or a creditor may file a creditor's bill in the Superior Court 
against the administrator or executor, and the heirs-at-law or devisees, for 
the sale of the land. Ibid. 

6. Where the complaint alleged that the plaintiff had a judgment against the 
estate of a decedent; that the assets of the estate were exhausted ; that 
certain lands devised by the decedent were in the possession of his devi- 
sees, and that the personal representative had refused to  apply for an order 
directing the sale of said lapd to make assets ; R was held, that the com- 
plaint set out a cause of action. Ibid. 

SCALE : 

1. Where an executor sold property of his testator in July, 18ti3, on nine 
months credit, he is liable for the scaled value of the money for which it 
sold, at  the time of t,he sale and not at  the expiration of the time of credit. 
Dqriest v. Patterson, 399. 

2. An executor during the war took certain notes belonging to  the estate of 
his testator, and substituted for them Confederate money of his own. 
The notes proved to be worthless ; Held, that he is chargeable with the 
scale value of the Confederate money at the date of the attempted substi- 
tution. Depriest v. Patterson, 402. 

SEAL : 

1. A seal to a deed, although not on the line with the signature of the vendor, 
if it  purports to  be his seal and is referred to as his seal, is valid and will 
be held to  be the act of the vendor. Harrell v. Butler, 20. 

2. A seal imports, or rather dispenses with proof of consideration, except 
when equitable relief is sought. Buxly v. Buxton, 479. 

SEIZIN : 

The rule, that in conferring a power it is necessary to create a seizin in some 
one commensurate with the estate, which shall be ready to serve the use 
when created by the appointment, only applies when the donee of the 
power has no interest ~n the land. Taylo?. v. Eatman, 601. 

SERVICE O F  PROCESS : t 

1. A notice of a motion to  set aside a judgment may be properly served on 
the attorney of record of the opposing party. Bralach v. Wallwr, $8. 

2. The failure of the sheriff to note on the summons the day i t  was received is 
irregular, but does not render the summons void. Strayhorn v. Blalock, 
292. 
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:3. If it is served less than 10 days before the return day, the action should 
not be dismissed, bul furt'ner time should be allowed the defendants to  
answer. Ibid. 

4. When  he sheriff returns that he has "served" the summons, it is prima 
facie mficient, and implies that he has served it as the statute directs, 
until the contrary is made to appear in some proper way. Tbid 

5. If the service is sufticient, the plaintiff is entitled to an alias, and it is error 
to dismiss the action. Ibzd. 

ti. By accepting service, parties are brouqht into court arid are bound by the 
judgment. iStancill v. Cay, 455. 

7. A judgment against an infant defendant who was never served with pro- 
cess, is void. Ibid. 

8. The Code, sec. 387, making valid judgments against infants in cases where 
they are not personally served with process, does not apply to cases 
where there has been no service on the infant, or on any person for him. 
Ibid. 

9. An attorney for a foreign corporation, who has claims to collect for it in 
this State, is not a local agent upon whom process can be served. Xoore 
v. The Bank, 590. 

10. A local agent of a foreign corporation upon whom process can be served so 
as to briug the corporation into court, means an agent residing either per- 
manently or temporarily in the State for the purpose of his agency and 
does not include a mere transient agent. Ibid. 

11. I t  seems, that Lhe affidavit to obtain an order for the publication of a sum- 
mons, may be made after the order, provided the order remain in abey- 
ance until the affidavit is filed. Bank v. Blossom, 695. 

12. Where notice of an attachment and summons was published in one notice 
for five weeks, it was held sufficient service of the notice of attachment 
but not of the summons. Ibicl. 

13. Where the publication of the summons is made for only five weeks, the 
Court has the power to  retain the action and order a sufficient publica- 
tion. Ibid. 

SET-OFF : 

1. A eet-08 is a defence to  an action, and exists only in favor of a defendant. 
Qatliny v. Commissioners, 536. 

2. Where a municipal corporation is indebted to a tax-payer, the latter is not 
entitled either in law or equity to have the amount due him applied as a 
set-off against the amount he owes for taxes. Ibid. 

SHIPS : 

1. The power conferred upon Congress by the Constitution to regulate com- 
merce with foreign nations and between the States, is paramount and ex- 
clusive, and includes the power to regulate navigation by all manner of 
vessels upon navigable waters flowing from one State into another, o r  
from a State into the sea, and extends to giving to  Congress the power to  
prescribe the method8 of sale and transfer of such vessels. Lawrence v. 
Hodges, 672. 



2. Enrolment under the act of Congress, and not the kind of service in which 
they are engaged, gives to  vessels their national character, and renders 
them subject to  thelaws of the Uillted States. Ibid. 

3. Where a vessel which was duly enrolled under the act of Congr~ss,  but  
which was entirely used in North Carolina waters, was mortgagell, which 
mortgage was registered in the custom house in accordance ;with the act 
of Congress, but was riot regibbered as required by t.he North Carolina 
registration acts; I t  was held, that such registration was valid. Ibid. 

4. I t  is not necessary that a vessel used entirely on the waters of this State 
should be eurolled as required by the act of Congress, although i t  may 
be done, if the owner desires. Ibid. 

5. Such mortgage can be prover1 before a clerk of the Superior Court, as he 
is m-oficio a notary public. Ibid. 

SHOOTING AT TRAIN : 

Where the defendant was indicted for shooting at  a train with inteut to injure 
it,, and there was evidence tending to show that he was helplessly drunk 
at  the time, the Court properly left the question of intent to the jury, and 
it was for them to  say whether the presumption was rebutted. State v. 
Bai-bee, 820. 

SLANDERING INNOCEST WOMEN : 

1. The offence of slandering an innocent woman (Code, $1113) consists in the 
attempt to to  destroy the reputation of an innocent uoman bg a charge of 
incontinency. State v. Davis, 764. 

2. By an "inuocent woman )' i- meant one who never had actual illicit inter- 
course with a man. Ibid. 

3. @i.e-Whether the slander of a woman who had once lapsed from virtue, 
but who had reformed and led an exemplary life, would be a crime under 
this statute. Ibid. 

4. After conviction the defendant moved in arrest of judgment, because the  
iudictruent did not state " the circumstances under which the words were 
spoken by which the attempt is charged to  have been made : Held, that 
this was not required ; and that iu indictments which charge statutorv 
offences it is not only sufficient to  use the words of the statute, but  i t  
was uecessary to do so, or a t  least to  use words of equitalent import. 
Held f w t h e ~ ,  that the offence defined in the statute-The Code, $1113-is 
the attempt to  destroy the reputation of an innocent woman, and when 
the indictment is for attempting to  commit an offence, an exactness as 
great a3 in one which charges the offence itself is not essential. State v. 
McIntosh, 794. 

SPECIAL PROCEEDIKGS : 

1. In special proceedings before the clerk, when issues of fact are joined, 
they must be certified to  the court in term for trial. As soon as such 
issues are tried, i t  is the province of the clerk, and not of the Judge, to 
make orders in the cause. Wharton v. Wilkersoa, 407. 

6 6 
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2. Where, in such proceedings, the record does not disclose that issues of fact 
have been transferred t o  the court in term, any orders made by the Judge 
are extra-judicial. 1 bid. 

3. Proceedings to settle the estates of deceased persons are special proceed- 
ings. Staneill v. Gag, 455. 

SPECIAL VERDICT : 

1. A special verdict must find all the facts necessary to enable the Court to  
give judgment. Hilliard v. Outlaw, 266. 

2. So, where a special verdict found that the contrart sued on was an addi- 
tional consideration for the loan of money, but failed to find that such a 
transaction was usurious in the State where it was to be performed ; Held, 
that the special verdict was defective and a venire de novo must be awarded. 
I bid. 

SPECIFIC PERFORMANCE : 

1. Where a billin equity, filed under the former ~ y s t e m  of procedure by the  
vendee, to enforce the specific performance of a contract to  convey land, 
and also praying for general relief, was dismissed, it war held that such 
dismissal was not an estoppel to an action brought under The Code to re- 
cover a sum of money alleged to have been paid in pursuance of said con- 
tract as a part of the purchase money for the laud. Pendletmz v. Dalton, 
185. 

2. Both legal and equitable rights may now be administered in one and the 
same action. Therefore, if an action is brought for the specific perform- 
ance of a par01 contract to  convey land, to which the vendor pleads the 
statute of frauds, and it appears that a portion of the purchase money 
has been paid, the Court will give judgment against the vendor for the 
amount which he has received. I b ~ d .  

3. A court may refuse, for equitable reasons, to compel specific performance 
of a contract legally binding, and leave the party to  his remedy in the 
recovery of damages for its violation. Ibid. 

4. Where a defendant has successfully resisted t,he specific performance of a 
contract, he will not be allowed to set up such contract as binding in 
order to defeat an action brought to recover money paid in pursuance of 
said avoided ccntract. Ibid. 

5. A court of equity will not decree the specific performance of a contract to  
convey land, until the full price has been paid; but this does not rest on 
the doctrine of lien, but upon the rule that a court of equit.y will refuse 
relief to  one who will not do what, in equity, he ought to do. White v .  
Jones, 388. 

6. Whare a contract contains mutual and dependent covenants, specific per- 
formance cannot be decreed, unless the party seeking it alleges either 
that he has performed or is ready and willing to perform his part of the 
contract. Wilson v. Lineberger, 547. 
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STATUTE O F  FRAUDS : 

Both legal and equitable rights may now be administered in one and the 
same action. Therefore, if an action is brought for the ~pecific perform- 
a w e  of a parol contract to convey land, to  which the vendor pleads the 
statute of frauds, and i t  appears that a portion of the purchase money 
has been paid, the Court will give judepent against the vendor for the 
amount which he has received. Andleton v. Dalton, 185. 

A parol coutract to convey land is not void, but only voidable, if the ven- 
dor chooses to  plead the statute of frauds. Syme v .  Smitl~, 338. 

The plaintiff administrator alleged that under a parol contract to  purchase 
certain lands, his intestate had paid a portion of the purchase money, and 
prayed judgment against the defendants for the amount so paid. The 
defendants, by their answer, admitted the contract substantially a6 set 
out in the complaint; Held, that the action must be dismissed. Ibid. 

Where i t  is agreed between the vendor and purchaser of a tract of land, 
that the purchaser shall have it surveyed at, his expense, and if it shall be 
found to contain a smaller number of acres than IS caIled for by the deed 
that the vendor shall refund a pro rata part of the purchase money; Held, 
that such contract is not within the provisions of the statute of frauds. 
Sherrill v. Hagam, 346. 

A parol coutract for the purchase of land, ib voidable, not void. In such 
case, a vendee who is ~n possession is the tenant by sufferance of the ven- 
dor. Dail v. Freenzarb, 351. 

STATUTE OF LIMITATIONS : 

1. Where a creditor's claim, which has been reduced to  judgment, is resisted by 
another creditor, on the ground that the cause of action on which the 
judgment was rendered was barred by the statute, the judgment having 
been rendered by a court of competent jurisdiction, the judgment is con- 
clusire. Moore v. Edwards, 43. 

2. An ouster of one tenant in common by another will not be presumed from 
an exclusive use of the common property and the appropriatiou of its 
profits to  himaelf for a less period than twenty years; and the result is 
not changed when one enters to whom a tenant in common has, by deed, 
at,tempted to convey the entire tract. This rule extends to purchaser of 
the interest of a tenant in common at  execution sale, and to  his vendees. 
Ward v. Farmer, 93. 

3. If a person entitled to bring an action die before the expiralion of the time 
limited for the commencement thereof, and the cause of action survive, 
an action may he commenced by his representatives after the expiration 
of that time, and within one year from his death. Dunlap v. Hendlq, 115. 

4. I t  is settled in this State that demand must be made of an attoruey or col- 
lecting agent, who has collected money for a client or principal, before an 
action will lie or the statute of limitations begin to  run. But, when the 
reception of the money was unauthorized and wrongful, the plaintiff can 
waive the tort, and sue for money had and received to his use, without 
demand; and in this case the statute begins to  run when the money is 
received, and bars the action in three years. Bryant v. Peebles, 176. 
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5. Where the pendency of a former action is relierl on t o  stop the statute of 
limitations, it must appear that it was between the same parties, and for 
the same cause of action. Pendleton v. Dallolz, 185. 

A. If one tenant in common occupies the common property for twenty years, 
claiming it as his own, the entry of his co-tenants is tolled. Gaylord v. 
Rcspass, 553. 

7. If a tenant in common is in possession under a title independent of the 
common title, i t  seems that a possession for seven years will bar his co-ten- 
ants. Ib id .  

In case of the common possession by two persons, the ownership draws to i t  
the posses~ion, and it is presumed to be in him who has the title. So, where 
a ward resided with his guardian on a tract of land in which he had an 
interest as tenant in common, his possession is presumed to be in accord- 
ance with his title, and there is no adverse possemon as against him. 
Ib id .  

h deed conveying a life-efitste is color of title, and when acccornpanied by 
adver~e  possessiou for the required time, will ripen into a good title to L'I 

life-estate so granted. Slaton v JFull~s, 623. 

Where A, baling a life-estate, conleys to B in fee, who conveys to  C ,  the 
r e v e r s ~ o n t ~  or remitiuderman docs not h a ~ e  a right ot actlor> until the 
death of the life tenant. At his death, the possession becomes a d ~ e r s e ,  
and will ripen into a good title by seven years' possession, the title being 
out of the State. Ib id .  

Where the defendant was in actual possession of a part of the locus i% quo, 
and had coustructive poqsession of therefit, and the true owner, theplain- 
tiff, enters upon the part of which the possession was constructive ; Xeld, 
that such entry at once vests the possessio~~ in him, and seven years must 
elapse from such entry, before the defendant can acquiret~tle by lapse of 
time. Logan v. Btzgerald, 644. 

12. The act declaring that the statute of limitations shall not run against any 
debt owir~g by the holder of a homestead, which is affected by the act 
forbidding the sale of the reversion (Bat. Rev., ch. 55, sec. %), has been 
repealed C'obb v. Halyburton, 652. 

13. The statute begins to run againbt shch debts from November 1, 1883, when 
the repealing act went into effect. Ibid. 

14. The allotment of homestead is not @so facto void even against debts con- 
tracted prior to the adoption of the constitution. I t  becomes so only 
when the debtor has no other property which can be subjected to the 
payment of such debts. Ib id .  

STOCK LAW : 

1. Special burdens imposed for iocal improvements by the Legislature arenot 
uncoustitutional. They are considered not so much a burden, as a eom- 
pensation for the enhanced value which the taxed propertg is supposed to 
derive from the  work. Comnzisnioners of Creme v. (!ommissioners cf Lmoil; 
180. 
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2. The Legislature (Laws 1883, chaps. 70 and 214) erected adjoining territory 
in two counties into a no-fence district, and directed the commissioners 
of the two counties to erect a fence around said district and to  defray the 
expeuse by a tax on all the realty in the district More fencing was 
required in one county than in the other ; Held, that a uniform tax on all 
the realty in the district must be imposed to pay the expense of the fence, 
irrespective of the amount of fencing required in each county. I t  is 
immaterial that parts of two counties are united in creating the district. 
Tbid. 

3. Where the statute provided, that upon the written application of one-fifth 
of the qualified voters of an1 district or territorj in certain counties, 
whether the boundaries follow township lines or not, it  shall be the duties 
of the commiss~oners to submit the question of "Stock Law" or "No 
Stock Law," and if a majority of the votes shall be in a favor of the stock 
lam, a fence shall be built ; Held, that the commissioners have no power 
when several of these districts adjoin each other, to unite them into one 
territory, provide for the construction of one boundary fence, and assess 
a uniform tax on all the real property in the several districts so united, to 
meet the expense of the fence. Bradshaw v. Commissioners, 278. 

4. Where the acc provided that the commissioners should levy a special tax 
on all the real estate in said district, which was taxable by the State and 
county; Held, not to  embrace the real estate of schools and railroads, 
which was not taxable for general purposes. Ibid. 

5. Q w r e ?  Whether it is necessary for the justices of the peace t,o a.ct with 
the commissioners in lerying the taxes for t,he local improvements under 
these acts. Ibid. 

STOCKHOLDER : 

1. Where the State is a stockholder in a railroad company, it is bound by the 
provisions of the chart,er in the same manner as an individual. I t  has no 
advantage as a stockholder on account of its hovereignty, for by becom- 
in# such, it lays aside its character as sovereign, and places itself on a 
footing of equality with the individual stockholders. Nal's7zall v. The 
Railroad Co., 3%. 

2. The property of a corporation belongs to it, and not toybe stockholders. 
They only have an interest in such property through (hrir relation to the 
company, and in thisrespect the State is hke any other stockholder. So, 
where an Act df the General Assembly provided for a sale of the State's 
interest in a railroad company in which the State was a stockholder, it 
utas held to be only a sale of the stock. Ibid 

3. Whether such sale would vest in the purchasers of the State's stock all the 
powers and privileges which the charter of the company had conferred on 
the State; pw?,aP Ibid. 

4. An act of t,he Legislature which provides that, in a certain contingency, 
the stockhoiders of an existing corporation shall re-organize as a new cor- 
poration, which changes the amount of the capital stock, aud provides 
for the  stockholders in the existing corporation by reserving a certain 
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amount of the stock for them in the corporation to be formed, creates a 
new corporation, and is not an amendment to  the charter of the one al- 
ready in existence. In  such case it is immaterial that the new corporation 
is called by the same name as the old one. Ibid. 

5. Qwre-whether the Legislature has power to  compel the stockholders in 
the old corporation to re-organize as a new compauy; but if thay do so 
voluntarily, the new corporation is regularly and legally formed. Ibid. 

SUBROGATION : 

The lien of a judgment cannot be continued by subrogation when the judg- 
ment has been satisfied, nor against a party who acquired rights before 
the action in which the judgment of subrogation was rendered was begun, 
nor can such subrogation impair the rights of persons not parties to  the 
action. Lowdermilk v. Corpening, 333. 

SUMMONS : 

1. The ofice of the summons is to bring the parties int,o court; the nature of 
the action is shown by the complaint. Barneycastle v. Walker, 198. 

2. The failure of sheriff to note on summons the day it is received is irregular, 
hut does not render the summons void. Stray7torn v. Blalock, 292. 

3. If it is served less than ten days before return day the action ought not to  
be dismissed, but further time ought to be allowed defendants to answer. 
Ibid. 

4. When the sheriff returns that he has served '' the summons, this isprima 
facie sufficient and implies that he has served it as the statut,e directs, 
until the contrary is made to  appear in some proper way. Ibid. 

5. If the service is insufficient the plaintiff is entitled to an alias, and it is error 
to  dismiss the act,ion. Ibid. 

6. By accepting service of the summons, the part,ies are brought into court 
and made parties to  the action, and must take notice of the proceedings, 
and are bound by the judgment of the Court. Staneill v. Gay, 455. 

7. A judgment rendered against infant defendants who have never been served 
with process, and who have no general or testamentary guardian nor guar- 
dian ad litem, is void. Slancill v. Cay, 462. 

8. The receipt of money under such judgment by the infants, does not give 
vitality to the judgment. They may be made to account for the amounts 
received in another action. Ibid. 

9. The Code, sec. 387, making valid judgments against infants and certain 
other persons, in cases where, being parties defendant, they are not persou- 
ally served, does not apply to cases where there has never been any ser- 
vice upon the infant, nor upon any person representing him. Ibid. 

10. An attorney for a foreign corporation, who has claims to  collect for them in 
this State, is not a local agent upon whom a smmmons can be served. 
Moore r. The Bank, 590. 

11. A local agent of a foreign corporation, upon whom process can be served 
so as t,o bring the corporation into court, means an agent residing either 
permanently or temporarily in this State for the purpose of his agency, 
and does not include a mere transient agent. Ibid. 



12. I t  seems, that  the affidavit to obtain an order for the publication of a sum- 
mons, may be made after the order, provided the order remains in abey- 
ance until the affidavit is filed. Bank v. Blossom, 695. 

13. Where notice of an attachment and summons was published in one notice 
for five weeks, it was held a sufficient publication of the notice of the 
attachment, but not of t.he summons. Ib id .  

14. Where a publication of a summons was only made for five weeks, the Court 
has power to retain the action and order a sufficient publication. B i d .  

SUPPLEMENTAL PROCEEDINGS : 

1. Supplemeutal proceedings are substituted in the present system of proced- 
ure for the method of granting relief in equity in the former system, in 
favor of a judgment-creditor after the remedy at  law by execution had 
been exhausted. They are incidental to the original action, and 
to  accompli~h their purpose of reaching the judgment-debtor's property 
of every kind that cannot for~any cause be reached by execution, injunc- 
tions may be granted and receivers appointed in them as occasion may 

J 
require. Coates v. Wilkes, 377. 

2. The appointment. of a receiver in these proceedings does not rest solely in 
the discretion of the Judge, and his action in appointing or refusing to 
appoint is subject to  a review by the'supreme Court. Ib id .  

3. I t  is not necessary in order to warrant the appointment of a receiver in 
such proceedings that it should appear with perfect certainty that the 
debtor has property which ought to be applied to the payment of the judg- 
ment. It is sufficient if there is reasonable ground to  believe tkat he has 
such property. Ibid. 

4. The general principles of law applicable to receivers apply to those ap- 
pointed in supplemental proceedings. I t  is the duty of such receiver to 
take possession of the property of the debtor at  once, and to bring actions 
to  recover any property belonging to him which may be in the hands of 
tbird persons. Ibid. 

5. The motion for such receiver may be made before the Judge, pending an 
appeal to  him from the ruling of the clerk upon other questions. Ibid. 

6. I n  application for receivers and injunctions in supplemental proceedings, 
the Supreme Court will examine the evidence and pass upon the facts. 
Ib id .  

7. In supplemental proceedings the evidence should all be taken down in 
writing. Ib id .  

8. Where trhe judgment-debtor is examined, the creditor does not make him 
his witness, but may cross-examine and contradict him. The provision 
in The Code, allowing tge examination of parties to actions, takes the 
place of the bill for discovery in the former system of procedure. Ib id .  

SURETY : 

The rule that  par01 evidence cannot be admit,ted to  contradict a written con- 
tract, applies to acttous on the contract itself, but not to  such as arise 
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collaterally out of it. So, where it appeared on the face of a note that 
certain parties thereto were sureties, iri an action for contribution par01 
evidence is admissible to show that they were really principals. Vi l l i ams  
v. Glenn, 253. 

TAX : 

1. A sale of laud for taxes will not pass the title utless the notice of the levy 
and sale has first been served upon the delinquent as directed by the rev- 
enue law. Hi11 v. niicholaon, 24. 

2. BY delinquent is meant the legal owner of the land, and a mortgagee is such 
legal owner. Ibid. 

8. The Legislature erected adjoining territory in two counties into a no-fence 
district, and directed the commissioners of the two counties to erect a 
fence around said district and to defray the expense by a tax on all the 
realty in the district. More fencing was required in one county than in 
the other; Held, that a uiliform tax on all the realty in the district must 
be imposed to pay t h ~  expense of the fence, irrespect~ve of the amount of 
fencing required in each county. I t  is immaterial that parts of two coun- 
ties are united in creating the district. Commissioxers of Breene v. COWL- 
mzssioners o f  Lmo i r ,  180. 

4. In  such case, where the tax-payers in such district resident in one of the 
counties have paid more than their proportion of the tax to build the 
fence, the county commissioners of that county are the proper parties to  
bring an action to correct the wrong, and when the money is collected, i t  
will be retained as a special credit to each of such tax-payers in a general 
collection of county taxes. Ib id .  

5.  Under an ac,t of t~he General Assembly to enable the people of Cumherland 
county to establish a free bridge over the Cape Fear river, the county 
authorities are aut,horized to issue bonds and levy a tax to meet the 
expenses of the same. McKethan v. Com.mL~sioners, 5243. 

6. Where the plaintiff alleged that she paid to the sheriff $51.80 for her taxes, 
and afterwards, on the sheriff's removal from office, that, she was forced 
to pay this sum a second time ; Held, no cause of action was stated against 
the county. Bzwbank v. Commissioners, 257. 

7. Even if the tax collector unlawfully collected this money, it raised no lia- 
bility on the part of the county. Ibid. 

8. Where the statute provided that upon the written application of one-fifth 
of the qualified voters of any district or territory in certain counties, 
whether the boundaries follow township lines or not, it  shall be the duties 
of the  commissioner^ to submit the question of " Stock Law " or "No 
Stock Law," and if a majority of the votes shall be in favor of the stock 
law, a fence shall be built ; Held, that the commissioners have no power, 
when several of these districts adjoin each other, to unite them into one 
territory, provide for the construction of one boundary fence, and assess 
a uniform tax on all the real property in the several districts so united, to 
meet the sxpsnse of the fence. Bradshaw v. Gnnmissioners, 258. 
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9. Where the act provided that the commissioners should levy a special tax on 
all the real estate in saia district, which was taxable by the State and 
county; Held, not to embrace the real estate of schools and railroads, 
which was not taxable for general purposes. Ibid. 

10. Qucere-Whether it is necessary for the justice8 of the peace to act with the 
commissioners in levying the taxes for the local improvements under 
these acts. Ibid. 

11. A tax is not a debt in the ordinary sense of that word. I t  is an impost 
levied by the sovereign for the support of the Statme, and it is not founded 
on contract. When the statute prescribed no special manner for their col- 
lection, they may be collected by an action at law, but when a method is 
provided by statute, an action for their collection cannot be maintained. 
Qatling v. Commissioners, 536. 

12. Where a municipal corporation is indebted to a tax-payer, the latt,er is not 
entitled either in law or equity to  have the amount due him applied as a 
set-off or counter-claim against the amount he owes for taxes. Ibid. 

TAX SALE : 

A sale of land for taxes will not pass the title unless the notice of the levy 
and sale has been first served upon the delinquent as directed by the Re- 
venue law, and by the delinquent is meant the legal owner of the land pro- 
posed to he sold. A mortgagee is such legal owner, and entitled to have 
the notice. Hill v. Nicholson, 24. 

TAX TITLE : 

1. A sale of land for taxes will not pass the title unless the notice of the levy 
and sale has been first served upon the "delinquent" as directed by the 
revenue law. Bill v. Nicholson, 24. 

2. By " delinquent " is meant the legal owner of the land proposed to be sold; 
a mortgagee is such an owner, and entitled to have such notice. Ibid. 

TENANT : 

1. A tenant cannot contest his landlord's title, until he has given up the pos- 
session of the land. James v. Russell, 194. 

2. If a lessor enters and dispossesses his tenant after he has taken possession 
of his term, his remedy is by an action for the tort. Barneyeastle v. Walk- 
er, 198. 

5. There is no implied contract that the lessor will not molest his tenant, but  
there is a s  implied condition, upon a breach of which the tenant is dis- 
charged from his obligation to  pay rent. Ibid. 

4. tenant can bring trespass against his landlord for forcibly entering on 
and breaklnp his close during the term. Ibid. 

5. A vendee, under a par01 contract to purchase land, is the tenant by suffer- 
ance of the vendor. Dail v. Freeman, 351. 

6. Any act done by a tenant which works a permanent injury to  the freehold 
is waste. Dills v. Hampton, 565. 

6 7 
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7. The Code, sec. 1062, which makes an injury to a house indictable, does not 
embrace the case of injury to a building by a lessee during the continu- 
ance of his term. State v. Whitener, 708. 

TENANT IN COMMON : 

1. An ouster of one tenant in common by another will not be presumed from 
an exclusive use of the common property and the appropriation of its 
profits to himself for a less period than twenty years ; and the result is not 
changed when one enters to whom a tenant in common has, by deed, 
attempted to convey the entire tract. This rule extends to  purchaser of 
the interest of a tenant in common at execution sale, and to his vendees. 
Ward v. Farmer, 93. 

2. If one tenant in common occupies the common property for t,wenty years, 
claiming it as his own, the entry of his co-tenants is tolled. Baylord v. 
Respass, 553. 

3. If a tenant in common is in poesession under a title independent of the 
common title, it seems that a possession for seven years will bar his co- 
tenants. Ibid. 

4. A party by taking a deed from one claimant does not debar himself from 
setting up a better title derived from some other source. Ibid. 

5. In case of the common possession by two persons, the ownership draws to 
it the possession, and it is presumed to be in him who has the title. So, 
where a ward resided with his guardian on a tract of land in which he had 
an interest, as tenant in common, his possession is presumed to be in 
accordauce with his title, and there is no adverse possession as @gainst 
him. Ibid. 

TRESPASS : 

If an overseer of a road takes land for road purposes, without having it con- 
demned, and against the will of the owner, he is a trespasser. Dill8 v. 
Hampton, 565. 

TRUSTEE : 

1. It is not necessary in substituting one trustee for another in pursuance of 
sec. 1270 of The Code, to require a bond of the substituted trustee. Stray- 
horn v. Breen, 119. 

2. Whether a trustee so substituted shall be required to give bond, rests in the 
discretion of the court, and upon proper reasons being assigned the court 
would require s. bond to  be g i~en ,  if the nature of the trust required it. 
Did. 

3. Certain property was conveyed to trustees to receive the profit6 and pay 
them over to the ce.sk4 que trmst, beyond the necessary expenses incident 
thereto. The trustees contracted a debt for repairs, and the creditor filed 
a mechanic's lien on the property ; Held, that the trustees had the power, 
under the provisions of the deed, to make a contract on the credit of the 
trust property for necessary repairs. Cheatham v. Rowland, 340. 
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4. Held further, thal it was error in the Court below to refuse a judgment to 
enforce the lien by a sale of the property, until the cestui qzle trust were 
made parties defendant, and were given an opportunity to be heard. Ibid. 

5. A mortgagee with power of sale, is a trustee, lst,  to control the property 
and apply the proceeds t o  the debt ; 2d, to  account for any surplus to  the 
mortgagor ; and he is held to  a strict account. Gooch v. Paughun, 610. 

TRUSTEE OF AN EXPRESS TRUST: 

1. The plaintiff having transferred the claim, upon which this action was sub- 
sequently brought, to an attorney at  law, for collection, and with direc- 
tions to him to  apply the proceeds to demands which he held for collec- 
tion against the plaintiff due other parties, the plaintiff cannot maintain 
an action in his name to recover the sum alleged to  be due upon the  
claims. Wynne v. Heck, 414. 

2. That the effect of the transfer was to  vest the ownership of the claim in 
the attorney, as a "Trustee of an Express Trust," and the action should 
have been brought in his name alone, or, in conjunction with those of the 
cestui que trust. Ibid. 

ULTRA VlRES: 

I t  is no defence to  an action for a tort, that the tort complained of resulted 
from an act, which was ultra vires. Gruber v. R. R. Co., 1. 

UNDERTAKING TO STAY EXECUTION : 

1. In  an action on a bond given to  stay execution on an appeal from a jus- 
tice's judgment, it is not necessary to allege that the plaintiff had sus- 
tained damage on account of the appeal. McMinn v. Patton, 371. 

2. Where the condition of the bond to stay such execution was, that if judg- 
ment be rendered against the appellant and execution thereon be returned 
unsatisfied in whole or in part, the sureties will pay the amount unsatis- 
fied, together with all costs and damages; Held, sufficient under the sta- 
tute. Ibz"d. 

3. Before the Act of 1679, ch. 68 (Code, sec. 884)' a civil action and not a mo- 
tion in the cause, was the proper remedy against the sureties to  an under- 
taking to  stay execution on an appeal from the judgment of a justice of 
the peace. Ibid. 

USURY : 

1. Where a mortgagor brings an action to  restrain the mortgagee from sell- 
ing the mortgaged property, on the ground that the debt secured is usur- 
ious, an injunction will be refused, if the mortgagee waives the usurious 
parts of the contract. Yanning v. Elliott, 48. 

2. Where a debtor comes into a court of equity, and asks relief against an 
usurious contract, he must pay the defendant the money justly due him 
with lawful interest. This rule does not apply when the creditor asks 
relief. Ibid. 
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3. In  the absence of contrary finding, id is presumed that a contract is to  be 
performediu the place where it it  executed. Hilliard v. Outlaw, "266. 

4. Whether a contract is usurious, depends upon the law of the place where 
it is to be performed. Ibid. 

5. The statute law of another State is a fact to  be shown by evidence, and 
cannot be noticed judicially. Ibid. 

6. So, where a special \erdict found that the contract sued on was an addi- 
ditional consideration for the loan of money, but failed to  find that such 
a transaction was usurious in the State where it was to  be performed; 
Held, that the speclal verdict was defective and a venire de novo must be 
awarded. Ibid. 

7. A stipulation in a mortgage that the mortgagee should retain, from the 
proceeds of the sale of the property, "costs and charges, including a 
commission of five per cent. for makinq such sale," in addition to the 
principal and interest then due on the secured debt, is not usurious, in 
the absence of proof of an usurious intent. Howell v. Pool, 450 

VARIANCE : 

1. Indictment charged defendant with removal of part of crop made on the 
land under a lease executed on 1st November, 1883, and running one year. 
The proof was that defendant removed part of crop made in 1883, under 
a lease made in March, 1883; Held, that the offence proved is different 
from that charged in the indictment. State v. Ray ,  810. 

2. I t  is not sufficient to prove an oflence of like kind, and treat that as the  
offence charged; when the facts esseutial to constitute the offence are 
numerous, they must be alleged with particularity, and proved as alleged. 
Ibid. 

VERDICT : 

1. A special verdict must find all the facts necessary to enable the Court ta 
give judgment. Hilliard v. Outlaw, 266. 

2. So, where a epecial verdict found that the contract sued on was an additional 
cons~deration for the loan of money, but failed to find that such a traus- 
action was usurious in the State where it was to be performed ; Held, that  
the special verdict was defective and a zanire de nouo must be awarded. 
Ibid. 

3. A verdict will be set aside when the issues are framed in such a way that  
the material facts of the case are left coufused and unsatisfactory. Tur-  
rentine v. T7~e Railroad, 638. 

VENDOR'S LIEN : 

The doctrine of the vendor's lien for unpaid purchase money, has long been 
repudiated in this State. Whi le  v. Jones, 388. 

VESTED RIGHT : 

The act of March 25, 1870, which prohibits the sale of the reversionary inter- 
est in land charged with the homestead exemption, cannot deprive acred- 
itor of a vested right acquired by docketing his judgment before the act 
was passed. Lozudermilk v. Corpeninq, 333. 
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VOLUNTARY CONVEYANCE: 

1. Where in a voluntary assignment to  secure creditors, a debtor has the 
intent to hinder and delay one certain creditor, the deed is fraudulent and 
void, alLhough neither the trustee nor the beneficiaries under the deed 
participated in or knew of such fraudulent intent. Savage v. Knight, 493. 

2. The duty of maintainance which a husband owes to his wife is a sufficient 
consideration !or a voluntary deed of land made by him to her, and a 
court of equity will suatain such a conveyance, although it is void at  law. 
Taylor v. Eatman, 601. 

3. Where a husband makes a gift of land to his wife, without any valuable 
consideration, but i t  is admitted he had no fraudulent intent, and h e  
retains property flufficient to  pay all of his debts in existence at the time 
of the gift, it  is not fraudulent as to creditors. Ibid. 

4. To make a voluntary deed fraudulent as to subsequent purchasers, such 
purchasers must have paid full value for the land, and must also have 
purchased without notice of the prior voluntary conveyance. I bid. 

5. The registration of the prior voluntary deed, is notice to subsequeut pur- 
chasers. I b d .  

WARRANT : 

1. Where a warrant rharged two defendants with a violation of a town ordi- 
nance by being drunk in a public place in the town ; Held, that the war- 
rant was fatallg defective for joining two defendants charged with an 
offence which could not be jointly committed. State v. Deaton, 788. 

WARRANTY : 

1. Plaintiff brought an action for the price of a cotton press, and the defence 
was a breach of the warranty that it should be capable of pressing a 500- 
pound bale of cotton with proper management. The referee found that 
it was of sufficient power to press a BOO-pound bale of cotton, but that 
careful and intelligent management were es~ential to its proper working ; 
Held, that the capacity of the press to pack a 500-pound bale is purely a 
question of fact. Tgson v. Tuson, 288. 

2. Where the application for insurance is made a warranty, strict accuracy is 
not required as to matters of opinion in regard to the value of the prop- 
erty, unlees intended to obtain some unfair advantage. Dupree v. Tns.Go., 
415. 

3. When the habendum and warranty clause of a deed are joined, and the 
intentmion to convey a fee is clear, the words of inheritance will be so trans- 
posed as to connect them with the conveying terms, so as to secure the 
intended effect of the deed. Staton v. Mullis, 623. 

WASHINGTON, TOWN O F :  

The act incorporating the town of Washin.gton (Acts 1846-'47, ch. 199) requires 
the method of procedure, in levying upon and selling real estate for 
municipal taxes, to conform to  that of the general revenue law in force 
at the time of the levy and sale. Hill  v. Nicholson, '24. 
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WASTE : 

In  this State, any act which works a permanent or present injury to the free- 
hold, is waste. Dills v. Hampton, 565. 

WILL : 

1. Where a will, proved in another State, bears the certificate of the clerk of 
the court wherein the probate was had, to the oath of the attesting wit- 
nesses, but had no other authentication: Held, inadmissible in evidence. 
Hunter v. Kelly, 285. 

2. Where a testator devised two-thirds of his entire estate to a party for life, 
it  means two-thirds of his net estate, and it takea effect, in the absence of 
any express provisions to the contrary in the will, immediately after the 
time when the law requires the executor to distribute the estate, unless 
the estate should be sooner settled. Grant v. Edwards, 442. 

3. KO wish or direction given by a person as to what should be done after 
death, unless made in a will, can be legally carried out. Barbee v. Green, 
471. 

4. Where an executor proves the will, he cannol elect to take against the will. 
So, where a testator was indebted to the person he appoints his executor 
and leaves certain property to the executor in payment of the debt, which 
proved to be of less in value than the amount of the debt, the executor, 
after proving the will, cannot elect to assert his rights as a creditor and 
retain his debt out of other assets of the eslate. Syme v. Badger, 706. 

5.  I t  is immaterial that the executor acted under a mistaken idea of the legal 
consequences of proving the will. Ibzd. 

WITNESS : 

1. Where the judgment-debtor is examined, the creditor does not make him 
his witness, but may cross-examine and contradict him. The provision 
in The Code, allowing the examination of parties to actions, takes the 
place of the bill for discovery in the former system of procedure. Coates 
v. Wilkes, 376. 

2. Where the examination of the debtor shows that hi6 books of account con- 
tain evidence material to the investigation he should be required to pro- 
duce them. Ibid. 

3. I t  is inconlpeteut to prove what a witness swore on aformer trial, when the 
witness can, himself, be put on the stand. Dupree v. Ins. Go., 417. 

4. Where a witness has been questioned in regard to certain matters in his 
examination in chief, it  is discretionary with the Judge whether he will 
allow further questions to be asked the witness in regard thereto, after 
the cross-examination has been completed. Ibid. 

5. A witness who admits that he participated in the perpetration of a fraud, 
is impeached, and it is competent to  corroborate his testimony by evi- 
dence of similar statements before made by him. Davis v. Council, 725. 

6. I t  is incompetent to show whal one particular person says of a witness, in 
attempting to prove character. State v. Gee, 756. 
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7. When a witness was not sworn, but the fact was not discovered until after 
the jury had retired;,It was held, not to entitle the accused to a new trial, 
as a matter of law. Bid .  

8. When there is a direct conflict between the testimony of a witness and of 
the defendant, who offem himself as a witness, and evidence is introduced 
to  show the goodcharact,er of the witness, it is legitimate ground of com- 
ment by the solicitor, that no witness was offered to  show the good char- 
acter of the defendant. State v. Davis, 764. 

9. Where a defendant offers himself as a witness, he occupies the same posi- 
tion as any other witness. He is entitled to the same protection andprivi- 
leges, and is equally liable to be impeached and discredited. Ibid.  

10. Where a witness has been impeached, in order to corroborate him, he may 
be allowed to  testify to statements made by him about the same matter 
shortly after it occurred, corroborating his evidence qiven on the trial. 
State v. Whitfield, 831. 

11. A witness may be discredited by the nature of his evidence, by the circum- 
stances surrounding him, or by imputations directed against him on 
cross-examinatiou, as well as by direct evidence introduced to show the 
untruthfulness of his testimony. Ibid. 




